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          T-A-B-L-E O-F C-O-N-T-E-N-T-S

Witness                                   Direct

Kristen Clarke                               9  

                 E-X-H-I-B-I-T-S

Clarke
Exhibit No.                               Marked

1           7/30/09 Washington Times         8  

            Article - Re: DOJ Reversal

2           Notice of Litigation - U.S.     15  
            v. New Black Panther Party

A           E-mail from Judith Reed to      17  
            Kristen Clarke re: FW: 

            Phila Story

B           E-mail from Judith Reed to      17  
            Kristen Clarke re: unwanted 
            fame?
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            to Kristen Clarke 

            Subject: from the clips 
            today...

D           E-mail from Luz Lopez-Ortiz     17  
            to Kristen Clarke

E           Letter from Kristen Clarke      13  

            to Richard Miniter
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1               P-R-O-C-E-E-D-I-N-G-S

2                                       10:02 a.m.

3             MR. BLACKWOOD:  On the record.  

4             Okay.  Good morning.  This is

5 David Blackwood, General Counsel of the U.S.

6 Commission on Civil Rights.  We are here for

7 the deposition of Kristen Clarke.

8             I'm going to read into the record

9 those who are present starting with myself,

10 Dominique Ludvigson, Commissioner Gaziano,

11 John Martin, Sr. Attorney Advisor Maha Zweied

12 and Kim Tolhurst.  Attorneys for Ms. Clarke,

13 would you identify yourselves?

14             MR. RELMAN:  My name is John

15 Relman and I'm with the law firm of Relman &

16 Dane.  And with me is Jeff Robinson who is

17 with the NAACP Legal Defense Fund.

18             MR. BLACKWOOD:  Okay.  Pam Dunston

19 is also here to help with the technical

20 aspects, Nick Colten, Special Assistant, and 

21 we have one Special Assistant, Alec Deull, who

22 is on the telephone.
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1             Good morning, Ms. Clarke.

2             MS. CLARKE:  Good morning.

3             MR. BLACKWOOD:  Appreciate your

4 coming.

5             MS. CLARKE:  Yes.

6             MR. BLACKWOOD:  Appreciate you

7 bringing those documents.  We may be able to

8 expedite things even faster than we thought. 

9 Let me just run through some initial things.

10             First, could you just state your

11 name and where you work for the record?

12             MS. CLARKE:  Kristen Clarke, NAACP

13 Legal Defense and Educational Fund.

14             MR. BLACKWOOD:  And your position

15 there?

16             MS. CLARKE:  I'm Co-Director of

17 the Political Participation Group.

18             MR. DEULL:  I'm sorry.  I'm having

19 trouble hearing.  I'm sorry to interrupt.

20             MR. BLACKWOOD:  Can you hear me,

21 Alec?

22             MR. DEULL:  I can hear you, yes. 
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1 You're the only person I can hear.  Again, I'm

2 sorry to interrupt.

3             MR. BLACKWOOD:  Ms. Clarke, could

4 you just speak in that just so we can see if

5 he's hearing it clearly?

6             MS. CLARKE:  Kristen Clarke, NAACP

7 Legal Defense and Educational Fund.

8             MR. BLACKWOOD:  Alec, could you

9 hear that?

10             MR. DEULL:  Barely.

11             (Off the record comments.)

12             MR. BLACKWOOD:  Are you on a

13 speaker phone, Alec?

14             MR. DEULL:  No, and I've got the

15 volume turned all the way up on my end.

16             (Off the record comments.)

17             MR. BLACKWOOD:  Alec, Pam seems to

18 think that the problem is at your problem

19 because it seems to be picking up.

20             MR. DEULL:  Okay.  I can hear you

21 and I can hear Pam.  But I can barely hear Ms.

22 Clarke and I couldn't really hear her
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1 attorneys at all.

2             MR. BLACKWOOD:  Okay.  What we're

3 going to try to do is switch one of the

4 microphones and see if that works.

5             MR. DEULL:  I appreciate it. 

6 Thank you.

7             COMMISSIONER GAZIANO:  Is it

8 possible to turn up the volume of her mike or

9 something?

10             (Off the record comments.)

11             MR. BLACKWOOD:  I think we can go

12 off the record.

13             (Whereupon, the above-entitled

14 matter went off the record at 10:05 a.m and

15 resumed at 10:06 a.m.)

16             MR. BLACKWOOD:  On the record. 

17 Now I've put before you several exhibits and

18 let's just start with Exhibit 1 which is a

19 copy of a Washington Times article.  

20             (Whereupon, the above-referred to

21             document was marked as Clarke

22             Exhibit No. 1 for identification.)
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1             And it's dated July 30, 2009 and I

2 direct you to page three of that document

3 which is the part that pertains to you about

4 halfway down the page.  If you would read to

5 yourself the -- Well, I'll read into the

6 record the following paragraph and then I have

7 some questions I'd like to ask you.

8             "Kristen Clarke, Director of

9 Political Participation at the NAACP Legal

10 Defense Fund in Washington, however, confirmed

11 to The Times that she talked about the case

12 with lawyers at the Justice Department and

13 shared copies of the complaint with several

14 persons.  She said, however, her organization

15 was not involved in the decision to dismiss

16 the civil complaint."

17                DIRECT EXAMINATION

18             BY MR. BLACKWOOD

19       Q     Ms. Clarke, can you tell me about

20 that representation?  First off, is it

21 accurate?

22       A     No, it is not.
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1       Q     Is any part of it accurate?

2       A     I'm Co-Director of the Political

3 Participation Group at the NAACP Legal Defense

4 and Educational Fund.  I confirmed that I

5 received a copy of the -- I did not indicate

6 that I talked about the case with lawyers at

7 the Justice Department.

8       Q     Okay.  Did you -- First off, let

9 me make a distinction between what you

10 represented to the reporter or did not

11 represent to the reporter and then later I

12 want to ask about did these events actually

13 occur one way or the other.

14             As far as reporting to the -- or

15 your discussion with The Washington Times

16 reporter, you're saying now you did not say

17 that you had any contact with DOJ attorneys.

18             MR. RELMAN:  Hang on a second. 

19 Let's be clear.  I mean, I'm going to object

20 to -- The subject of this deposition is

21 communications that she had with the

22 Department of Justice.  I want to be clear. 
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1 Are you asking her about what she talked to

2 The Washington Times reporter about or are you

3 asking her about the accuracy of these

4 statements that are in --

5             MR. BLACKWOOD:  I'm taking it in

6 two parts.  

7             BY MR. BLACKWOOD:

8       Q     First, I'm just asking as I

9 understand it and we'll get your exhibit in

10 just a minute about the letter you wrote to

11 The Washington Times.  You're saying that --

12 The first statement -- I'll be specific about

13 what I'm referring to -- that you talked about

14 the case with lawyers at the Justice

15 Department.  You did not say that to The

16 Washington Times reporter.

17       A     That's correct.

18       Q     Okay.

19             MR. RELMAN:  Well wait.  Objection

20 here.   What I'm saying is that this is not an

21 inquiry to what she talked to The Washington

22 Times reporter about.  If you want to ask her
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1 about whether she talked to the Department of

2 Justice, that's appropriate.  But that's what

3 we're here to talk about.

4             So I want to be clear.  Are you

5 asking her about the facts of whether she

6 spoke with the Department of Justice about

7 this matter or are you asking her about her

8 conversation with The Washington Times

9 reporter?

10             MR. BLACKWOOD:  As I said before,

11 I was making a distinction between the two. 

12 But frankly I don't care what she said to The

13 Washington Times reporter.

14             MR. RELMAN:  Okay.  So then let's

15 be clear then.  The question then that is now

16 pending that you have to her is what -- is it

17 accurate that she talked with the Department

18 of Justice.

19             MR. BLACKWOOD:  No.  Let's start

20 first.

21             BY MR. BLACKWOOD:

22       Q     Did you have a conversation with
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1 The Washington Times reporter?

2       A     Yes.

3       Q     Fine.  Now let's -- Why don't we

4 skip to the last exhibit in your pile which is

5 the letter you wrote to The Washington Times

6 which is Exhibit E.  It should be in front of

7 you.

8             (Whereupon, the above-referred to

9             document was marked as Clarke

10             Exhibit E for identification.)

11             MR. RELMAN:  I don't know that we

12 have that here.  We've got --

13             MR. BLACKWOOD:  It's this letter.

14             MR. RELMAN:  We've got Exhibit 1.

15             MR. BLACKWOOD:  You should have

16 Exhibits 1 and 2.  I'm sorry.

17             Mr. Court Reporter.

18             (Off the record comments.)

19             MR. BLACKWOOD:  Okay.  I just want

20 to get this out of the way because you're

21 correct, Mr. Relman.  My concern is what

22 actually happened and not The Washington
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1 Times.

2             BY MR. BLACKWOOD:

3       Q     Exhibit E is a letter that you

4 wrote to The Washington Times.  Is that

5 correct?

6       A     That's correct.

7       Q     And that reflects your position

8 with regard to your interview with The

9 Washington Times reporter.  Is that correct?

10       A     Yes, it does.

11             MR. BLACKWOOD:  Okay.  Thank you. 

12 Now let's talk about what context you did or

13 did not have with the Justice Department.  In

14 regards to the following questions, I'm going

15 to referring the case, the litigation, etc.,

16 and I'm in every instance referring to what

17 you have in front of you as Exhibit 1.  I'm

18 sorry.  It should be Exhibit 2 which is a

19 lawsuit styled, The United States of America

20 v. The New Black Panther Party For Self

21 Defense, which was filed in the Eastern

22 District of Pennsylvania.  Unless I indicate
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1 otherwise that is the lawsuit I am referring

2 to if I use the term "lawsuit case," etc.  

3 Okay?

4             (Whereupon, the above-referred to

5             document was marked as Clarke

6             Exhibit No. 2 for identification.)

7             THE WITNESS:  Okay.

8             BY MR. BLACKWOOD:

9       Q     All right.  Did you have any

10 conversation with anyone at the Justice

11 Department with regard to the litigation?

12       A     I learned about the fact of

13 filing, the fact that this case was filed,

14 from a Justice Department attorney.

15       Q     And who was that?

16       A     Yvette Rivera.

17       Q     And who is she?

18       A     She is an attorney in the Civil

19 Rights Division of the Department in the

20 Voting Section.

21       Q     And did you learn about that

22 approximately -- Well, tell me when you
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1 learned about it approximately.

2       A     I believe it was January 8th of

3 2009.

4       Q     And how did you learn that?

5       A     Through a phone call.

6       Q     Who called who?

7       A     She called me.

8       Q     And what was the purpose of the

9 call?

10             MR. RELMAN:  Objection.  I mean --

11             MR. BLACKWOOD:  Well, she didn't

12 know the purpose.

13             BY MR. BLACKWOOD:

14       Q     What did she say to you and what

15 did you say to her?

16       A     This case has been filed.  That

17 was the extent of the phone call.

18       Q     Okay.  Did you subsequently have

19 any other contacts with anybody at the Justice

20 Department with regard to the litigation?

21       A     No.

22             MR. BLACKWOOD:  Before you should
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1 -- Let me ask.  Mr. Court Reporter, she can

2 have all the exhibits.  Now the --

3             (Off the record comments.)

4             MR. BLACKWOOD:  The Court Reporter

5 just placed before you Exhibits A through D I

6 believe which are exhibits that you brought

7 with you here today.

8             (Whereupon, the above-referred to

9             documents were marked as Clarke

10             Exhibits A-D for identification.)

11             BY MR. BLACKWOOD:

12       Q     Can you tell me what Exhibit A is?

13       A     Exhibit A is an email that was

14 sent to me on January 13th.

15       Q     2009, correct?

16       A     2009.  That's correct.

17       Q     And then the email appears to be

18 from Judith Reed.  Who is she?

19       A     Judith Reed is an attorney in the

20 Civil Rights Division of the Justice

21 Department.

22       Q     And is it typical for Ms. Reed to
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1 send you just news clips of this kind?

2       A     No.

3       Q     Did you talk to Ms. Reed about the

4 content of this email?

5       A     No, I did not.

6       Q     The next exhibit, Exhibit B, is

7 dated July 31, 2009.  I'm just giving you --

8 I'll ask you in a minute about that particular

9 email.  But between the time of the first

10 email on Exhibit A, January 13, 2009 and then

11 July 31, 2009, do you recall having any

12 conversations or any communications of any

13 kind with anybody at DOJ about the New Black

14 Panther litigation?

15       A     Now again as I indicated earlier,

16 I learned about the fact of the filing from a

17 Justice Department attorney.  I received the

18 email that we just referenced that also make

19 mention of the fact of filing.  Beyond that,

20 there were no additional contacts about the

21 litigation itself.

22       Q     So if I -- The answer to the
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1 question whether you talked about the case

2 with lawyers at the Justice Department would

3 simply be wrong.  That's an incorrect

4 statement.

5       A     That's incorrect.  Repeat the

6 question.

7       Q     All right.  If I said that or it

8 was represented that you had talked about the

9 case with lawyers at the Justice Department

10 that would be an incorrect statement.

11       A     That's incorrect.

12       Q     Okay.  I'm going to have -- It may

13 be very -- a lot of negative questions, but I

14 just want to make sure about some things.  So

15 I'm going to mention some names.  It sounds

16 like I know what the answer is.  But did you

17 talk to anybody at Justice about the

18 litigation with Loretta King?

19       A     No.

20       Q     Christopher Coats?

21       A     No.

22       Q     Laura Coats?
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1       A     No.

2       Q     Judith Reed other than the email

3 that you already referenced?

4       A     No.

5       Q     Bob Berman?

6       A     No.

7       Q     Spencer Overton?

8       A     No.

9       Q     Thank you.  Next if I could

10 reference Exhibit B.  Would you tell me what

11 that is?

12       A     Exhibit B is an email from Judith

13 Reed to myself dated July 31st of 2009.

14       Q     Now that would be the day after

15 the article ran in The Washington Times.  Is

16 that correct?

17       A     This is the day after the July

18 30th article that appeared in The Washington

19 Times.

20       Q     Okay.  And did you respond or

21 contact Ms. Reed?

22       A     No.
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1       Q     Why not?

2       A     There was -- There was just no

3 response.  The article was false.  Let me --

4 No response.

5       Q     Okay.  Who was Judith -- Why would

6 Judith Reed be sending this to you?  By that,

7 I mean do you know Judith Reed?

8       A     Yes, I do know her.

9       Q     And how do you know her?

10       A     She's a former colleague.

11       Q     Okay.  You worked at the Justice

12 Department, correct?

13       A     Yes.

14       Q     All right.  And that's where you

15 knew Ms. Reed?

16       A     Yes.

17       Q     How long were you at the Justice

18 Department?

19       A     Between 2000 and 2006.

20       Q     I'm sorry.  There was a sound. 

21 Between 2000 and 2006?

22       A     That's correct.
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1       Q     And what was your position then?

2       A     I was a trial attorney in the

3 Voting Section between 2000 and 2003 and a

4 prosecutor in the Criminal Section of the

5 Civil Rights Division between 2003 and 2006.

6       Q     Did Ms. Reed send you other

7 articles like this?  I don't mean about the

8 Black Panthers, but just generally she would

9 send you emails.

10             MR. RELMAN:  Objection.  That is

11 beyond the scope of this inquiry.  Whether she

12 sent her other emails has nothing to do with

13 what's going on here.  The proper focus, Mr.

14 Blackwood, is communications that she had with

15 the Department of Justice about the Black

16 Panther litigation as you framed it.  Whether

17 she had communications with Ms. Reed on other

18 matters is irrelevant.

19             MR. BLACKWOOD:  Mr. Relman, to be

20 clear, I'm not asking about the substance of

21 any of those things.  I'm trying to establish

22 is this an uncommon occurrence to get emails
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1 from Ms. Reed or is it common.  That's the end

2 of the question.

3             MR. RELMAN:  You can answer that

4 question yes or no.

5             THE WITNESS:  I get emails all

6 throughout the day from many sources and it's

7 neither common nor uncommon.

8             BY MR. BLACKWOOD:

9       Q     Okay.  Is Ms. Reed a friend?

10       A     Yes, she is.

11       Q     Okay.  Would you look at Exhibit C

12 please?  And if you could identify that.

13       A     This is an email that was sent to

14 me from Luz Lopez-Ortiz on July 31, 2009.

15       Q     And again this includes

16 information relating to the article that ran

17 in The Washington Times.

18       A     Yes, it does.

19       Q     And who is Ms. Ortiz or Lopez-

20 Ortiz?

21       A     She is an attorney in the Civil

22 Rights Division of the Justice Department.
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1       Q     And again did you know her from

2 your prior work there?

3       A     Yes, she's a former colleague.

4       Q     Okay.  Is she also a friend?

5       A     Yes.

6       Q     Okay.  Did you call Ms. Ortiz or

7 otherwise communicate with her about this

8 email?

9       A     I did respond to this message.

10       Q     Okay, and we'll get to that. 

11 That's the next exhibit.  Did you call her or

12 otherwise communicate with her other than the

13 email that you have provided?

14       A     I --

15             MR. RELMAN:  Objection.  Are you

16 framing --

17             MR. BLACKWOOD:  About this

18 particular email.

19             MR. RELMAN:  Okay.  You can answer

20 that.

21             THE WITNESS:  The only

22 communication that I may have had with her was
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1 to voice my strong reaction to The Washington

2 Times article which contained false and

3 misleading statements about me.

4       Q     And that's what you told her?

5       A     That would be the only thing that

6 we discussed.

7       Q     Okay.  Let's go to Exhibit D then

8 and can you identify that?

9       A     This is the same email which

10 includes a response from me and then a

11 subsequent response from Ms. Lopez-Ortiz also

12 on July 31st of 2009.

13       Q     Okay.  Now let me -- Because

14 emails sometimes it's unclear who is saying

15 what.  I just want to make sure whether it's

16 your understanding.  The first communication

17 from -- was from Ms. Lopez-Ortiz and she

18 indicates "Subject: From the clips today --

19 interesting stuff."  Correct?

20       A     That's correct.

21       Q     Okay, and your response is "Lies." 

22 Correct?



202-234-4433
Neal R. Gross & Co., Inc.

Page 26

1       A     That's correct.

2       Q     All right.  And then her response

3 to you is "They are disgusting.  This is

4 C.C.'s doing."  C.C. being C.C., C-C and

5 that's the response back to you.

6       A     Yes, that's correct.

7       Q     Do you know who she is referring

8 to when she says, C.C.?

9       A     I don't know.  I'm not certain.

10       Q     Did you ask her who she meant?

11       A     No.

12       Q     Is it safe to say you were upset

13 about the representations made by The

14 Washington Times?

15       A     Yes.

16       Q     And that let to you sending the

17 letter that is -- what is it -- Exhibit D?

18       A     That's --

19       Q     Exhibit E, correct?

20       A     That's correct.

21       Q     Did you follow up with -- Bear

22 with me.  Did you follow up with The
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1 Washington Times other than the letter or did

2 you receive any response?

3             MR. RELMAN:  Objection.  I think

4 it goes beyond the scope of this deposition. 

5 Mr. Blackwood, what's the purpose?

6             MR. BLACKWOOD:  I'm just trying to

7 follow up whether The Washington Times had any

8 representation.  Counsel, I'm allowed to

9 follow through a logical line because there

10 may be other witnesses.  If The Washington

11 Times says, for example, they have a tape or

12 whatever, I'd like to find out.

13             MR. RELMAN:  How is that relevant

14 to the inquiry here?

15             MR. BLACKWOOD:  It goes veracity

16 and frankly it is clearly relevant.  All I'm

17 asking -- You produced, by the way, the letter

18 which is a letter to a third party and

19 outside, if anything, the scope as well.  I'm

20 just asking did The Washington Times respond

21 to your letter.  

22             MR. RELMAN:  You can answer that
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1 yes or no.

2             THE WITNESS:  Did they respond to

3 this letter?  No, and I thought it unfortunate

4 that they I don't believe ever published or

5 ran it.

6             BY MR. BLACKWOOD:

7       Q     Okay, and just to be clear, so

8 they didn't call you, they didn't run a

9 retraction, none of these things.

10       A     After this letter, no.

11       Q     Okay.  Now given your testimony as

12 I mentioned before we even started, I have a

13 variety of questions I prepared assuming the

14 veracity of The Washington Times articles.  So

15 bear with me.  I'm going to skip around some

16 of them just to see if there are relevant

17 questions still given your testimony.

18             With regard to the New Black

19 Panther litigation, did you talk to anybody

20 who was actively involved in that and by

21 "that" I mean there are other parties. 

22 There's the Department of Justice.  There were
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1 also defendants.  Did you talk to any of the

2 defendants?

3             MR. RELMAN:  Hang on one second. 

4 I just want to be clear.  When you say "the

5 New Black Panther Party litigation," you're

6 referring now once again to the case.

7             MR. BLACKWOOD:  That's correct.

8             MR. RELMAN:  Okay.  To the

9 complaint.

10             MR. BLACKWOOD:  Not to general

11 things that we're talking about with

12 colleagues about the validity or anything

13 else.  The parties to litigation reflected in

14 Exhibit 2.

15             MR. RELMAN:  Okay.  You can

16 answer.

17             THE WITNESS:  No.

18             BY MR. BLACKWOOD:

19       Q     When you were working at the

20 Department of Justice, did you work -- I'm

21 going to mention some names and ask if you

22 worked or they were colleagues there. 
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1 Christopher Coats?

2       A     Yes.

3       Q     What was his position when you

4 were there?

5       A     This is -- would be back in 2003

6 when I left the section.  My memory seems to

7 be that he was special counsel in the Voting

8 Section at that time.

9       Q     How about Robert Popper?

10       A     I don't believe I've ever worked

11 with Mr. Popper.

12       Q     Okay.  On that email, I don't want

13 to be redundant, but I want to be clear on

14 Exhibit D.  When Lopez-Ortiz wrote you about

15 it's C.C.'s doing, you didn't ask in any way

16 about who she was referring to?

17             MR. RELMAN:  Objection.  Asked and

18 answered.  You can answer it again.

19             THE WITNESS:  No.

20             BY MR. BLACKWOOD:

21       Q     But at the same time to be

22 consistent you were saying you don't know who
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1 C.C. is.

2             MR. RELMAN:  Objection.  That

3 wasn't her testimony.

4             MR. BLACKWOOD:  All right.

5             BY MR. BLACKWOOD:

6       Q     If you can tell me, did you know

7 who C.C. is or did you suspect who C.C. was?

8       A     I don't know.  I suspect.

9       Q     Who did you suspect?

10       A     This is just guesswork here.

11       Q     Correct.  That's right.

12             MR. RELMAN:  No.  Hang on a

13 second.  Ms. Clarke, you're not to guess.  Her

14 prior testimony said she wasn't certain who

15 C.C. was and she's not going to guess.  I'm

16 instructing her not to guess.

17             BY MR. BLACKWOOD:

18       Q     Not to guess, who did you assume?

19             MR. RELMAN:  Again, this is not

20 about assumptions.  It's not about guesswork.

21 You asked if she knew who C.C. was.  She said

22 she was not certain.
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1             MR. BLACKWOOD:  Counsel, I'm not

2 certain about many things, but someone used

3 just someone's initials to write to your

4 client.  Obviously, that person who wrote to

5 her assumed that she would know who she was

6 referring to.  

7             BY MR. BLACKWOOD:

8       Q     So I think that it is clear and

9 relevant to ask who did you assume it meant

10 to.  I understand you don't have 100 percent

11 certainty because it was someone else's

12 asking.  But who did you assume she was

13 referring to?

14             MR. RELMAN:  You can answer this

15 question.  Once again, you've already

16 testified to it.  You can answer it to the

17 best of your ability again, but I'm cautioning

18 you and instructing you.  Do not guess or

19 speculate as to who C.C. is.

20       A     At the time that I saw this email

21 I did not know who C.C. was.  My only reaction

22 again was a very strong reaction to the false



202-234-4433
Neal R. Gross & Co., Inc.

Page 33

1 and misleading statements that are contained

2 in The Washington Times article.

3       Q     Okay.  So you're --

4       A     That was the only focus, my only

5 focus, at the time of this exchange.

6       Q     It wasn't a focus on who was C.C.

7       A     My only focus again was a very

8 strong reaction to the false statements that

9 are contained in The Washington Times article. 

10 At that moment, that was the only thing that

11 I was focused on.

12       Q     Okay.  I want to make sure or

13 follow up on one of the names I mentioned

14 before.  To be clear, did you -- are you sure

15 that you did not have a conversation with

16 Laura Coats of the Justice Department with

17 regard to the litigation?

18       A     As I indicated earlier, no.  I

19 recall no such conversation with her.

20             MR. BLACKWOOD:  Okay.  At this

21 time, I have no questions, although I may come

22 back.  Under our procedures, Commissioners may
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1 ask questions in a round robin type thing. 

2 But we have one Commissioner here who is

3 present.  So, Commissioner Gaziano, I throw

4 the floor to him.  But I may come back and ask

5 a few other questions after that.

6            DIRECT EXAMINATION (Cont.)

7             BY COMMISSIONER GAZIANO:

8       Q     Thank you again for coming here

9 and for your friends and attorneys.  Let me

10 begin with some of the people you said you did

11 not speak with.  Do you know Loretta King?

12       A     Yes.

13       Q     Okay.  How do you know her?

14       A     I used to work in the Civil Rights

15 division of the Justice Department.

16       Q     Okay.  Do you know Laura Coats?

17       A     Yes.

18       Q     And who is she?  What is her

19 position?

20       A     I do not know.  I believe she's an

21 attorney in the Voting Section.  I don't know

22 her position or role.
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1       Q     But you've worked with her.

2       A     No.

3       Q     Oh, you don't know.  How might you

4 have known her or do you remember?

5       A     I believe I was introduced to her 

6 at a conference.  I can't recall how I met

7 her.

8       Q     Okay.

9       A     Nor do I know her well.

10       Q     But you've known her for about how

11 many years?

12       A     I would estimate one to two years.

13       Q     Okay.  Did you talk to anyone in

14 the White House --

15       A     No.

16       Q     -- about the New Black Panther

17 litigation?

18       A     No.

19       Q     Did you talk to anyone on the

20 Obama Transition team about the New Black

21 Panther litigation?

22       A     No.
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1             MR. RELMAN:  Objection.  I think

2 that goes beyond the scope of the inquiry. 

3 We're here to talk about communications with

4 Government officials.

5             COMMISSIONER GAZIANO:  I disagree,

6 but let me try to explain to both you and your

7 client why that is.  As an experienced

8 Washington hand, we often if we're trying to

9 influence a public official and we don't

10 personally know that public official or even

11 sometimes if we do know that public official

12 we know that the bank shot, the indirect

13 route, is as effective, if not more effective,

14 sometime.  Right?

15             MR. RELMAN:  Objection.  You don't

16 have to answer that question.  Do not answer

17 that question.

18             COMMISSIONER GAZIANO:  Why?

19             MR. RELMAN:  Because her views

20 about how you influence a Government official

21 are not relevant to this inquiry.

22             COMMISSIONER GAZIANO:  They're
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1 relevant to her credibility of whether she is

2 an experienced political participation

3 director of a major and important institution.

4             MR. RELMAN:  I've made my

5 objection.  Do not answer that question.

6             COMMISSIONER GAZIANO:  And I make

7 clear that I am asking for an answer.

8             MR. RELMAN:  Okay, and I'm saying

9 do not answer.

10             COMMISSIONER GAZIANO:  What is

11 your --

12             MR. RELMAN:  Your next question,

13 Commissioner.

14             COMMISSIONER GAZIANO:  No, what is

15 your --

16             MR. RELMAN:  She is not going to

17 answer the question.  Next question please.

18             COMMISSIONER GAZIANO:  Is that --

19 Are you going to follow that advice of your --

20             THE WITNESS:  I am going to follow

21 my lawyer's advice.

22             COMMISSIONER GAZIANO:  Okay.  That



202-234-4433
Neal R. Gross & Co., Inc.

Page 38

1 will speed up the process.  You're not a

2 potted plant either.  So you can follow your

3 attorney's advice or not.

4             BY COMMISSIONER GAZIANO:

5       Q     Okay.  Did you speak to anyone in

6 the Obama Transition about the New Black

7 Panther litigation?

8             MR. RELMAN:  At what period of

9 time are you asking her about?

10             COMMISSIONER GAZIANO:  At any

11 time.

12             THE WITNESS:  No.

13             BY COMMISSIONER GAZIANO:

14       Q     Did you talk to anyone at

15 Covington & Burling who -- with the intent --

16 about the New Black Panther with the intent or

17 hope that they would talk to someone in either

18 the Justice Department, White House or the

19 rest of the Obama Administration about the New

20 Black Panther litigation?

21             MR. RELMAN:  I object to the

22 question, but you may answer it to the extent
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1 that the question is asking if you talked to

2 anyone with a purpose or intent of --

3             COMMISSIONER GAZIANO:  Or hope.

4             MR. BLACKWOOD:  Leave it at

5 purpose and intent.

6             MR. RELMAN:  Purpose or intent of

7 effectuating a communication with the

8 Department of Justice.

9             THE WITNESS:  No.

10             BY COMMISSIONER GAZIANO:

11       Q     Did you talk with anyone -- I'm

12 not interested in who you may have talked with

13 regarding the case if you had no intent,

14 purpose or hope that they would communicate

15 with the Department.  But did you talk to

16 anyone else about the New Black Panther

17 litigation with the purpose, intent or hope

18 that they would communicate to the White House

19 or the Justice Department or the rest of the

20 Administration about the litigation?

21             MR. RELMAN:  Object to the

22 question, but you may answer it.
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1             THE WITNESS:  No, and again any

2 communications that I have had about this case

3 beyond merely sharing the fact of filing have

4 concerned the false and misleading statements

5 that appear in The Washington Times article

6 and subsequent editorial.

7             BY COMMISSIONER GAZIANO:

8       Q     Okay.  Well, go there then.  I

9 agree with our general counsel that your

10 present assertion that the story is false is

11 relevant and that we need to probe that at

12 least a little bit.

13             Who did you speak with at The

14 Washington Times?

15             MR. RELMAN:  Objection.  I don't

16 understand the relevance of the reporter.

17             COMMISSIONER GAZIANO:  It goes to

18 the credibility of her claim that they got it

19 wrong.

20             MR. RELMAN:  Well.

21             MR. BLACKWOOD:  If I might

22 respond.
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1             MR. RELMAN:  Yes.  I -- 

2             MR. BLACKWOOD:  I think it is

3 relevant in this fashion.  We now have a clash

4 of versions of events and I understand your

5 point by saying Mr. Seper got that incorrect,

6 Mr. Seper being the person whose byline is

7 there.  We're allowed to look into if there's

8 a clash of versions of event going to the core

9 of what this issue is.  We're asked to follow

10 up about what contacts they had and when they

11 had them.

12             MR. RELMAN:  You have specified,

13 Mr. Blackwood, in your letter that this is

14 about communications.  This investigation,

15 this deposition, is about communications that

16 this witness had with the Department of

17 Justice and I'm allowing her to answer

18 questions with respect to the White House as

19 well.  That is the focus of this

20 investigation.

21             The conversations that she had

22 with The Washington Times are not relevant to
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1 that inquiry.

2             MR. BLACKWOOD:  All right.

3             MR. RELMAN:  One of the people --

4             COMMISSIONER GAZIANO:  If I may,

5 it's my question time.

6             MR. BLACKWOOD:  That's all right.

7             MR. RELMAN:  I appreciate your

8 clarification, but this is --

9             COMMISSIONER GAZIANO:  Please let

10 me respond.  The Commission -- 

11             MR. RELMAN:  Let me just clarify

12 my objection in full.  My objection in full is

13 this is not an inquiry into her communications 

14 with The Washington Times.  This is not what

15 this is about.

16             COMMISSIONER GAZIANO:  And please

17 don't interrupt me when I'm trying to explain 

18 what the Commission's interest is.  The

19 Commission established what the scope of the

20 investigation is pursuant to public documents

21 that have been released and I -- Either you've

22 gone over them or you had the ability to do
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1 so.

2             The scope of our investigation is

3 broader than you indicate.  I have not been a

4 party to some of the communications that

5 you've had with the general counsel.  I

6 generally agree that that's the core of our

7 focus.

8             But we have a -- The witness is

9 saying here today that the facts in a

10 newspaper report are not true.  She has

11 testified that she's spoke with the reporter. 

12 I'm certainly entitled to see whether her

13 claim today is sound or whether it's not.

14             MR. RELMAN:  Mr. Gaziano, let me

15 respond because I'm going to lay out my

16 objection.  In the Notice of Deposition that

17 was sent to us, the subject matter of the

18 deposition is defined as "all information

19 relating to any communications by you with the

20 Department of Justice regarding acts of voter

21 intimidation by the New Black Panther Party

22 for self defense."  That is the subject
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1 matter.  That's what we agreed to come here to

2 talk about.  That I understand is the focus of

3 your inquiry.

4             COMMISSIONER GAZIANO:  And --

5             MR. RELMAN:  Whether -- Let me

6 finish, Mr. Gaziano, please.  Whether or what

7 she said or what communications she had with

8 The Washington Times reporter is not relevant. 

9 If you want to ask her whether the statements

10 in this article are true, you're free to do

11 that.  You're free to do that and ask her if

12 she did have communications with the

13 Department of Justice.

14             But who she spoke to at The

15 Washington Times or what she said to The

16 Washington Times that is not the focus of this

17 inquiry and that is not a subject matter that

18 I'm going to have her testify about.

19             COMMISSIONER GAZIANO:  It's a

20 ridiculous position you're maintaining. 

21 Because what we're trying to resolve is

22 whether the statement that The Washington
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1 Times reporter reported that she spoke with

2 Justice Department attorneys is true or not.

3             MR. RELMAN:  And --

4             COMMISSIONER GAZIANO:  And let me

5 --

6             MR. RELMAN:  And she --

7             COMMISSIONER GAZIANO:  And --

8             MR. RELMAN:  She's already

9 testifying that --

10             COMMISSIONER GAZIANO:  And it goes

11 to her denial of that report, who she spoke

12 with and what the conversation was. 

13 Furthermore, we can call Ms. Clarke back and

14 I don't think she would like that.  I don't

15 know if -- Your firm would enjoy the fees, but

16 I doubt that she would appreciate that.  The

17 Commission probably wouldn't appreciate that. 

18             So we ought not to be playing

19 games about something that is clearly central

20 --

21             MR. RELMAN:  Mr. Gaziano, to --

22             COMMISSIONER GAZIANO:  -- to what
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1 she is trying to deny.

2             MR. RELMAN:  She's already stated

3 she had no conversations with respect to these

4 issues that you're interested in with the

5 Department of Justice.  That's the issue here,

6 not what she said to The Washington Times

7 reporter.

8             COMMISSIONER GAZIANO:  One of the

9 issues is whether her denial today and the

10 denial in this letter, Exhibit E, is true. 

11 And to get at that, I would like to ask a few

12 obviously relevant questions such who did you

13 speak with.  Was it Mr. Seper or was it

14 someone else from The Washington Times?

15             MR. RELMAN:  Objection, but you

16 can answer that question.

17             THE WITNESS:  Jerry Seper is the

18 author of the article and, yes, the person I

19 spoke with.

20             BY COMMISSIONER GAZIANO:

21       Q     Okay.  Am I correct that he

22 initiated the telephone call to you?
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1       A     Yes.

2       Q     Okay.  What did he say relevant to

3 -- Well, did he indicate why he was calling

4 you?

5             MR. RELMAN:  Objection.  This goes

6 beyond the scope of this inquiry.  Don't

7 answer that question.

8             COMMISSIONER GAZIANO:  Are you

9 willing to refuse to answer the question?

10             THE WITNESS:  I'm following my

11 counsel's advice.

12             COMMISSIONER GAZIANO:  Okay.

13             BY COMMISSIONER GAZIANO:

14       Q     Well, what did -- what was the

15 conversation you had with him?

16             MR. RELMAN:  Objection.  This goes

17 beyond the scope of this deposition.  Don't

18 answer that question.

19             COMMISSIONER GAZIANO:  How is it

20 going beyond the scope of the deposition to

21 test the claim in this exhibit that she did

22 not say certain things?  I want to know what
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1 she did say if she didn't say this.

2             BY COMMISSIONER GAZIANO:

3       Q     What did you discuss about the New

4 Black Panther litigation?

5             MR. RELMAN:  Objection.  I want to

6 take a break for a moment and discuss this

7 with co-counsel.

8             (Commissioner Yaki joins

9 deposition via teleconference.)

10             COURT REPORTER:  Is that

11 acceptable?

12             MR. BLACKWOOD:  Yes, we can go off

13 the record for that purpose.

14             (Whereupon, the above-entitled

15 matter went off the record at 10:40 a.m. and

16 resumed at 10:42 a.m.)

17             MR. BLACKWOOD:  Please go ahead

18 back on the record.

19             MR. RELMAN:  Okay.  Thank you.  I

20 want to state my objection to the question. 

21 Let me say once again that the subject matter

22 of this deposition is communications with the
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1 Department of Justice.  This witness has

2 testified now in response to Mr. Blackwood's

3 questions that she had no communications with 

4 the Department of Justice about this

5 litigation other than what she's spoken to.

6             This is not an inquiry about who

7 she talked to at The Washington Times or any

8 other place about this litigation.  This

9 Commission has no authority to inquiry into

10 that.  It goes to core First Amendment values

11 and issues and rights and, furthermore, this

12 is not a libel suit against The Washington

13 Times.  So I'm instructing the witness not to

14 answer for those reasons the question that has

15 been put to her.

16             COMMISSIONER GAZIANO:  Since

17 Commissioner Yaki has joined, let me state the

18 relevance of my question which is -- I'm not

19 even sure that Commissioner Yaki is aware. 

20 She has -- The witness has shared a letter

21 with us and she has also testified that the

22 statements in The Washington Times paper are
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1 not true.  And so I am and I maintain that it

2 is highly relevant to test the veracity of

3 that assertion today to ask her what she did

4 discuss with the reporter.

5             BY COMMISSIONER GAZIANO:

6       Q     But based on your prior practice,

7 I assume you are going to follow your

8 counsel's advice and refuse to answer that

9 question at this time.

10       A     I'm following my counsel's advice.

11       Q     Okay.  Well, I don't know if we'll

12 have to call you back.  But for now let me

13 move onto what may be my last question.

14             MR. BLACKWOOD:  If I could.  I was

15 -- before we ask the next question, I was

16 informed by the Court Reporter that we failed

17 to have you sworn in.  So I would like to have

18 you sworn in at this time with the

19 understanding that this applies to your

20 testimony up to this point.  Is that

21 acceptable?

22             THE WITNESS:  Yes.
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1             MR. BLACKWOOD:  Mr. Court

2 Reporter.

3 WHEREUPON,

4                  KRISTEN CLARKE

5 was called as a witness by Counsel and, having

6 been first duly sworn, was examined and

7 testified as follows:

8             MR. BLACKWOOD:  Sorry.

9             COMMISSIONER GAZIANO:  And do you

10 reaffirm now on the record that what you've

11 said before is also --

12             THE WITNESS:  Yes.

13             BY COMMISSIONER GAZIANO:

14       Q     Okay.  I think maybe my last

15 question at least unless other questions are

16 raised is The Washington Times also says that

17 you shared copies of the complaint or you

18 forwarded copies of the complaint.  Did you

19 forward copies of the New Black Panther

20 complaint?

21       A     I did.

22       Q     Okay.  Who did you share copies of
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1 the complaint with?

2             MR. RELMAN:  Well, if this

3 question -- If your question goes to whether

4 she shared copies of the complaint with

5 someone at the Department of Justice you can

6 answer that question.  If you shared copies of

7 the complaint with anybody else, then you are

8 not to answer that question.

9             COMMISSIONER GAZIANO:  Let me make

10 a two-part question.

11             BY COMMISSIONER GAZIANO:

12       Q     Did you share -- I don't know why

13 you would need to share copies of the

14 complaint with the people at Department of

15 Justice.  But let me -- Since they initiated

16 it, did you share/forward copies of the

17 complaint with anyone in the Department of

18 Justice, White House or rest of the Obama

19 Administration?

20       A     No.

21       Q     Did you share copies of the

22 complaint with anyone on the Obama Transition
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1 Team?

2       A     No.

3       Q     Okay.  As we've established

4 sometimes it is more effective to try to reach

5 someone through someone else.  Did you share

6 a copy of the complaint in the New Black

7 Panther litigation -- Or who else did you

8 share a copy of the complaint in the New Black

9 Panther litigation?

10             MR. RELMAN:  Objection.  Do not

11 answer that question.  It is over broad.  This

12 is not an inquiry into her communications --

13             COMMISSIONER GAZIANO:  Okay.

14             MR. RELMAN:  -- with any person in

15 the world about this litigation.  It is an

16 inquiry into whether she had communications

17 with the Department of Justice and we have

18 allowed questions with respect to the White

19 House and in this case the Obama Transition

20 Team.  She's answered that question that she

21 did not.

22             Otherwise, your inquiry is over
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1 broad.  You have no authority in inquire into

2 that.  It goes to core First Amendment values

3 and you have no right to do that.

4             COMMISSIONER GAZIANO:  Absolutely

5 we have a right to investigate this.  The

6 scope of our discovery is even broader than

7 the Federal rules and as you know this is

8 relevant to federal -- But let me ask it a

9 different way.

10             BY COMMISSIONER GAZIANO:

11       Q     Did you -- Who else or did you

12 forward a copy of the complaint with anyone

13 with the hope, intent or purpose that it might

14 be dismissed?

15             MR. RELMAN:  Objection to the

16 question as asked, but you may answer that

17 question.

18             THE WITNESS:  No.

19             BY COMMISSIONER GAZIANO:

20       Q     Why did you forward copies of the

21 complaint?

22             MR. RELMAN:  Objection.  First of
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1 all, who are you referring to?  Forward copies

2 to whom?

3             COMMISSIONER GAZIANO:  You've

4 prevented her from answering to whom.  So I

5 just want to know for what purpose were you

6 forwarding copies of the complaint in the New

7 Black Panther litigation.

8             MR. RELMAN:  You can answer that

9 question.

10             THE WITNESS:  For informational

11 purposes only.

12             BY COMMISSIONER GAZIANO:

13       Q     What kind of informational

14 purposes?

15       A     It is a practice to share

16 information with others that they may find of

17 interest.

18       Q     Sure.  Sometimes you share a funny

19 joke because you want to provide humor. 

20 Sometimes you provide professional advice

21 because -- What was your purpose?  What type

22 of information were you hoping to share in
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1 forwarding the complaint in the New Black

2 Panther litigation?

3       A     Again, merely sharing the fact of

4 filing with others who may have found it

5 interesting that a federal voting rights case

6 had been filed.

7       Q     Hm.  Isn't it easier to just write

8 in an email a case was filed than to actually

9 attach a complaint?

10             MR. RELMAN:  Objection.  That

11 question has no bearing on this investigation

12 whatsoever.

13             COMMISSIONER GAZIANO:  It has a

14 bearing on her previous answer which says to

15 merely alert them to the fact of filing and

16 not anything contained herein.

17             MR. RELMAN:  Mr. Commissioner, I'm

18 sorry.  This is just wasting our time here. 

19 You know, the question about whether it is

20 more effective to simply say a complaint's

21 been filed than to forward it is, the

22 complaint itself, a question that serves no
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1 purpose or intent if the inquiry here is to

2 find out if she had communications with the

3 Department of Justice which she said she did

4 not have.

5             Next question please.  Don't

6 answer that.

7             COMMISSIONER GAZIANO:  I'm trying

8 to follow up on her answer.  Are you --

9             BY COMMISSIONER GAZIANO:

10       Q     Why else besides informing them of

11 the fact that the complaint was filed -- What

12 other reasons did you have to forward the

13 complaint?

14             MR. RELMAN:  She -- If you had any

15 other reasons, you can answer the question.

16             THE WITNESS:  I -- There is no

17 other purpose.

18             COMMISSIONER GAZIANO:  No other

19 purpose.  Okay.  Well, I think I will rest at

20 that point.

21             MR. BLACKWOOD:  Commissioner Yaki,

22 do you have any questions?  Commissioner Yaki.
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1             COMMISSIONER YAKI:  Yes, I'm here. 

2 I'm sorry.  I was momentarily stupefied by the

3 line of questioning that was going on.  The --

4 I really don't have any questions per se.

5             Well, I'm going to ask a question.

6 If counsel objects I will -- well, I'll ask my

7 question right now.

8            DIRECT EXAMINATION (Cont.)

9             BY COMMISSIONER YAKI:

10       Q     Ms. Clarke, my name is Michael

11 Yaki. I'm a member of the U.S. Commission on

12 Civil Rights. Just so you know for the record,

13 I have serious qualms about the nature of this

14 investigation and my question goes really not

15 to your percipient knowledge of -- 

16             Well, let me ask you this

17 question.  Number one, Ms. Clarke, you were

18 not present at Philadelphia during the time of

19 the events alleged in the Department of

20 Justice complaint, were you?

21       A     No, I was not.

22       Q     You were not a percipient witness
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1 -- Is it fair to say you were not a percipient

2 witness to the events that went on in

3 Philadelphia?  Is it not?

4             MR. RELMAN:  I'm sorry.  I didn't

5 understand that.

6             MS. DUNSTON:  Commissioner Yaki,

7 this is Pam.  That's not coming over clear. 

8 Can you restate that please?

9             COMMISSIONER YAKI:  Yes.  

10             BY COMMISSIONER YAKI:  

11       Q     Is it fair to say you were not

12 percipient witness to the events in

13 Philadelphia that were alleged at the time of

14 the complaint?

15             MR. RELMAN:  I'm sorry.  This is

16 counsel.  Commissioner, I apologize.  I just

17 don't understand the term you're using

18 "percipient," as I understand it, witness. 

19 Could you rephrase that?

20             COMMISSIONER YAKI:  Okay.

21             BY COMMISSIONER YAKI:

22       Q     You were not physically present to
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1 witness any of the events in Philadelphia?

2       A     No, I was not.

3       Q     Were you -- May I ask a more open-

4 ended question?  You are -- you have some

5 expertise in the laws surrounding voting

6 rights.  Would that be a fair

7 characterization?

8       A     Yes.

9       Q     It is?  My question goes to this. 

10 Prior to the complaint and prior to the events

11 alleged in the complaint against the New Black

12 Panther Party, in your experience as a lawyer

13 engaged in -- prior to the time of the filing

14 of the New Black Panther Party, prior to the

15 events alleged at the time of the New Black

16 Panther Party complaint, in your expertise as

17 a voting rights lawyer, can you recall

18 incidents, any incident, prior to that

19 incident, prior to that time in which you

20 believe that there were violations of Section

21 11(b) of the Voting Right Act?

22             MR. RELMAN:  I'm going to object
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1 to the question.  It goes beyond the scope of

2 the deposition.  I'm going to instruct the

3 witness not to answer.

4             COMMISSIONER YAKI:  Okay.  That's

5 fine.

6             BY COMMISSIONER YAKI:

7       Q     One last question, Ms. Clarke. 

8 Did you involve a -- Were you involved in and

9 when I say involved, did you review and at

10 suggestions to or were consulted for the

11 filing of the New Black Panther Party

12 complaint?

13             MR. RELMAN:  You can answer that

14 question.

15             THE WITNESS:  I didn't catch the

16 latter part of your question, Commissioner. 

17 By whom?

18             BY COMMISSIONER YAKI:

19       Q     Were you -- Before a complaint was

20 filed, did you review the complaint brought by

21 the Black Panther Party?

22       A     No, I did not.
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1             COMMISSIONER YAKI:  Okay.  That's

2 all the questions I have.

3             MR. BLACKWOOD:  I just have one

4 question to clarify matters.  

5             BY MR. BLACKWOOD:

6       Q     Did you receive -- You've got a

7 copy of the complaint.  Did someone send to

8 you or did you get it yourself?

9       A     I obtained it myself.

10             MR. BLACKWOOD:  Thank you.  Okay. 

11 I have no further questions.

12             Does anyone have any further

13 questions before we terminate the deposition?

14             COMMISSIONER GAZIANO:  Just to

15 follow up on yours.

16             BY COMMISSIONER GAZIANO:

17       Q     From the court?  Where did you

18 obtain the complaint?

19       A     We did an internal -- We made an

20 internal effort to track it down through PACER

21 perhaps.  I'm not sure exactly how.

22       Q     So you're not sure.  There was
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1 someone --

2       A     It was an internal -- internally

3 obtained.

4       Q     So perhaps some one on your staff

5 obtained it.  Is it the --

6       A     A paralegal on my staff tracked

7 down a copy of the complaint.  I'm not sure if

8 she got it from PACER.

9       Q     So it's possible it was a public

10 source.  Is it possible it was --

11       A     It was absolutely a public source.

12             COMMISSIONER GAZIANO:  Okay. 

13 Thank you.

14             MR. BLACKWOOD:  With that, the

15 deposition is concluded.  Thank you very much.

16             THE WITNESS:  You're very welcome.

17             MR. BLACKWOOD:  Off the record.

18             (Whereupon, the taking of

19 deposition in the above-entitled matter was

20 concluded at 10:56 a.m., signature having not

21 been waived.)

22
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