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Letter of Transmittal

President Donald J. Trump

Vice President Mike Pence

Speaker of the House Paul Ryan

Senate Majority Leader Mitch McConnell

On behalf of the United States Commission on Civil Rights (“the Commission”), I am pleased to
transmit our briefing report, Public Education Funding Inequity in an Era of Increasing
Concentration of Poverty and Resegregation. The report is also available in full on the
Commission’s website at WwWW.USCCr.gov.

The report examines the funding of K-12 education and how the inequitable distribution of these
funds negatively impacts the educational opportunities of low-income students and students of
color.

The majority of the Commission voted for key findings including that quality education is
critical to prepare students to be contributing members of a democratic society and competitive
workers in a global economy. The Commission majority also found that vast funding inequities
in our state public education systems factor significantly in rendering the education available to
millions of American public school students profoundly unequal.

The Commission majority found that many students in the U.S. living in segregated
neighborhoods and concentrations of poverty do not have access to high-quality schools simply
because of where they live, and that there is potential for housing policy to help provide better
educational opportunities for these students. Low-income students and students of color are often
relegated to low-quality school facilities that lack equitable access to teachers, instructional
materials, technology and technology support, critical facilities, and physical maintenance. These
absences can negatively impact a student’s health and ability to be attentive and can exacerbate
existing inequities in student outcomes.

As data on school spending become more accurate, some scholars believe there is concrete
empirical evidence that funding is critical to positive student outcomes.

The majority of the Commission voted for key recommendations, including that Congress should
prioritize incentivizing states to adopt equitable public school finance systems that provide


http://www.usccr.gov/

meaningful educational opportunity, promote student achievement for all students, and close
achievement gaps where they exist; increase federal funding to supplement state funding with a
goal to provide meaningful educational opportunity on an equitable basis to all students in the
nation’s public schools; and promote the collection, monitoring, and evaluation of school
spending data to determine how funds are most effectively spent to promote positive student
outcomes.

The Commission majority also calls on Congress to make clear that there is a federal right to a
public education. Federal, state, and local government should develop incentives to promote
communities that are not racially segregated and do not have concentrated poverty, which in turn
would positively impact segregation and concentrated poverty in public schools and the
educational challenges associated with such schools.

We at the Commission are pleased to share our views, informed by careful research and
investigation, to help ensure that all Americans enjoy civil rights protections to which we are
entitled.

For the Commission,

Catherine E. Lhamon

Chair
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EXECUTIVE SUMMARY

In 1954, the Supreme Court decreed in Brown v. Board of Education that public education “is a
right which must be made available to all on equal terms,”* yet all across the United States (U.S.),
there are many millions of students who are unable to access a quality public education due to
inequities in public education finance. With insufficient financial resources, our nation’s public
schools generally struggle to provide a quality education on equal terms and evidence is concrete
that “the U.S. educational system is one of the most unequal in the industrialized world, and
students routinely receive dramatically different learning opportunities based on their social
status.”?

Repeat litigation filings challenge some of these inequities. For example, the Southern Poverty
Law Center recently filed a lawsuit on behalf of four black mothers in Mississippi who alleged
their children’s schools lack textbooks, teachers, basic classroom supplies, and even toilet paper.®
One mother described her young daughter’s school as “old, dark and gloomy—Ilike a jail,” with
paint peeling off the wall and water spots.* Parents also alleged that sometimes their children are
served lunches with curdled milk and rotten fruit.> The school districts involved in the lawsuit
serve predominantly low-income, black students and both have been given the lowest ratings by
the state’s education department, and at one child’s elementary school only 10 percent of students
are proficient in reading and only 4 percent are proficient in math.® The parents’ complaint
contrasts their children’s school conditions to the highly-ranked nearby schools that they describe
as serving predominantly wealthy, white students; having adequate resources; and achieving
proficiency in reading and math for the majority of students (73 percent proficient in reading and
71 percent proficient in math).”

Such widespread educational inequities are also documented in repeated government reports as
well as in court findings regarding decrepit school facilities in chronic disrepair and in public

! Brown v. Board of Education of Topeka, 347 U.S. 483, 493 (1954).

2 Linda Darling Hammond, “Unequal Opportunity: Race and Education,” Brookings Institution, Mar. 1, 1998,
https://www.brookings.edu/articles/uneqgual-opportunity-race-and-education/.

8 Taryn Finley, “Black Parents Sue Mississippi Over Inequitable Schools,” Huffington Post, May 24, 2017,
http://www.huffingtonpost.com/entry/black-parents-lawsuit-mississippi-inequitable-
schools_us_59258e34e4b0650cc020afcf; Southern Poverty Law Center, “SPLC Suit: Mississippi Violates Binding
Obligation to Provide ‘Uniform’ System of Public Education,” May 23, 2017,
https://www.splcenter.org/news/2017/05/23/splc-suit-mississippi-violates-binding-obligation-provide-
%E2%80%98uniform%E2%80%99-system-public-education.

4 Southern Poverty Law Center, supra note 3.

5 Ibid.

% Ibid.

7 1bid.
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officials’ pleas for funds sufficient to serve students in their charge.® For example, the U.S. General
Accounting Office’s (GAQO) 1995 examination of the quality of America’s schools reported that
approximately 14 million students attend one-third of schools, distributed nationwide, that reported
needing extensive repair or replacement of one or more buildings.® The GAO continued:
“problems with major building features, such as plumbing, are widespread even among those
schools reported in at least adequate condition. Almost 60 percent of America’s schools reported
at least one major building feature in disrepair, needing to be extensively repaired, overhauled, or
replaced . . . Some district officials we spoke to told us that a major factor in the declining physical
condition of the nation’s schools has been decisions by school districts to defer vital maintenance
and repair expenditures from year to year due to lack of funds.”*° These data have not improved
over time: The National Center for Education Statistics reports that “53 percent of public schools
needed to spend money on repairs, renovations, and modernizations to put the schools’ onsite
buildings in good overall condition.”'! The most recent data from schools reflect that only 48
percent of high schools offer calculus, to anyone—but 33 percent of high schools with high black
and Latino student enrollment offer calculus, compared to 56 percent of high schools with low

8 See U.S. General Accounting Office, “School Facilities: Condition of America’s Schools,” February 1995,
http://www.gao.gov/assets/230/220864.pdf (hereinafter GAO, “Condition of America’s Schools™); Catherine E.
Lhamon, U.S. Department of Education, Office for Civil Rights, “Dear Colleague Letter: Resource Comparability,”
Oct. 1, 2014, https://wwwz2.ed.gov/about/offices/list/ocr/letters/colleague-resourcecomp-201410.pdf (hereinafter
OCR, “Dear Colleague Letter: Resource Comparability”); Laurie Lewis et al., U.S. Department of Education, Office
of Educational Research and Improvement, “Condition of America’s Public School Facilities: 1999,” June 2000,
https://nces.ed.gov/pubs2000/2000032.pdf; Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 198 (Ky. 1989);
Tenn. Small Sch. Sys. v. McWherter, 851 S.W. 2d 139, 143-46 (Tenn. 1993); Abbott ex rel. Abbott v. Burke, 710
A.2d 450 (N.J. 1998); Campaign for Fiscal Equity, Inc. v. State, 801 N.E.2d 326, 332-40 (N.Y. 2003); Columbia
Falls Elementary Sch. Dist. No. 6 v. State, 109 P.3d 257, 263 (Mont. 2005); Roosevelt Elementary Sch. No. 66 v.
Bishop, 877 P. 2d 806 (Ariz. 1994); Hannah Saunders, “Detroit Teachers Protest Facilities, School Supplies, Gov's
Plan,” Fox 2 Detroit, January 11, 2016, http://www.fox2detroit.com/news/local-news/detroit-teachers-protest-
facilities-school-supplies-govs-plan. In a public statement, the mayor noted that, “the school district has lost nearly
half of its student enrollment, has suffered declines in math and reading scores to the lowest level in the country, and
has run up new deficits in excess of $700 million. Thirty percent to 40% of all state funding for Detroit schools is
now going to pay debt instead of going to teaching our children. This is an issue of critical importance to the future
of Detroit's children - students have no chance of learning when their education funding is diverted from the class.”
Ibid. See also Kristen A. Graham, “Philly School Buildings Need Nearly $5B in Repairs, New Report Says,” The
Philadelphia Inquirer, January 26, 2017, http://www.philly.com/philly/education/Phila-school-buildings-need-
almost-5b-in-repairs.html. Superintendent William R. Hite, Jr. said in a statement, “[e]very child should have access
to safe, healthy, and welcoming school facility that supports teaching and learning opportunities,” and a recent
facilities report that estimated a cost of nearly $5 billion to fix 12,000 outstanding repairs at schools in the
Philadelphia School district “empowers us to prioritize capital projects and clearly show our existing and potential
public and private partners what our infrastructure needs are and how they can help.” Ibid.

9 GAO, “Condition of America’s Schools,” supra note 8, at 2.

10 1hid.

11 U.S. Department of Education, National Center for Education Statistics, “Fast Facts: Condition of Public School
Facilities,” https://nces.ed.gov/fastfacts/display.asp?id=94.



https://www2.ed.gov/about/offices/list/ocr/letters/colleague-resourcecomp-201410.pdf
https://nces.ed.gov/pubs2000/2000032.pdf
http://www.fox2detroit.com/news/local-news/detroit-teachers-protest-facilities-school-supplies-govs-plan
http://www.fox2detroit.com/news/local-news/detroit-teachers-protest-facilities-school-supplies-govs-plan
http://www.philly.com/philly/education/Phila-school-buildings-need-almost-5b-in-repairs.html
http://www.philly.com/philly/education/Phila-school-buildings-need-almost-5b-in-repairs.html
https://nces.ed.gov/fastfacts/display.asp?id=94

EXECUTIVE SUMMARY

black and Latino student enrollment.!> Whereas most schools offer counselors to their students,
“21 percent of high schools and about 850,000 high school students nationwide do not have access
to any school counselor.”*®* While the demographics of public school enroliment have shifted over
the decades since Brown due to desegregation efforts and population shifts, among other factors,
racial, ethnic, and economic segregation remain a reality all across the U.S. Residential segregation
exacerbates school inequalities. Students who live in high-poverty neighborhoods often attend
schools that lack the financial resources to provide them with quality educational opportunities, as
school resources are so closely tied to the wealth of the surrounding community. An achievement
gap has resulted and persisted, largely between students who attend well-funded schools in low-
poverty neighborhoods and the most disadvantaged students—often students of color and students
from poor households—who attend poorly-funded schools in high-poverty neighborhoods.

Decades of social science research reflects that schools that remain segregated by income and race
tend also to remain extremely unequal in the educational opportunities that they afford students of
different racial, ethnic, and economic backgrounds.* There is an emerging body of research that
finds significant positive educational outcomes for students—particularly students of color—who
attend integrated schools. Such outcomes include the development of critical thinking skills, higher
graduation rates, more prominent educational and career goals, greater earnings in the workforce,
and even more positive health outcomes.'® Despite these proven outcomes, educational inequity
still persists across the U.S.

12 U.S. Department of Education, Office for Civil Rights, “A First Look: 2013-2014 Civil Rights Data Collection,”
June 2016, revised October 28 2016, p. 6, https://wwwz2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf
(hereinafter OCR, “A First Look: 2013-2014 Civil Rights Data Collection”).

13 1bid. at 9.

14 Gary Orfield et al., “Brown at 60: Great Progress, a Long Retreat and an Uncertain Future,” The Civil Rights
Project, May 15, 2014, https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-
diversity/brown-at-60-great-progress-a-long-retreat-and-an-uncertain-future/Brown-at-60-051814.pdf; Sean F.
Reardon, “School Segregation and Racial Academic Achievement Gaps (CEPA Working Paper No.15-12),”
Stanford Center for Education Policy Analysis, January 2016, https://cepa.stanford.edu/sites/default/files/wp15-
12v201601.pdf (hereinafter Reardon, “School Segregation and Racial Academic Achievement Gaps”); Jonathan
Rabinovitz, “Local Education Inequities Across U.S. Revealed in New Stanford Data Set,” Stanford News, April 29,
2017, http://news.stanford.edu/2016/04/29/local-education-inequities-across-u-s-revealed-new-stanford-data-set/.
15 Karen McGill Arrington, U.S. Commission on Civil Rights, “With All Deliberate Speed: 1954-19??” 1981
(hereinafter USCCR, “With All Deliberate Speed: 1954-19?? ”); Amy Stuart Wells et al., “How Racially Diverse
Schools and Classrooms Can Benefit All Students,” The Century Foundation, February 9, 2016,
https://tcf.org/assets/downloads/HowRaciallyDiverse_ AmyStuartWells.pdf; The Century Foundation, “Stories of
School Integration,” October 14, 2016, https://s3-us-west-
2.amazonaws.com/production.tcf.org/app/uploads/2016/10/13195652/StoriesOfSchoollintegration.pdf; Erica
Frankenberg and Gary Orfield, “Lessons in Integration: Realizing the Promise of Racial Diversity in American
Schools,” (U. Va. Press, 2007); Adai Tefera et al., “Integrating Suburban Schools: How to Benefit from Growing
Diversity and Avoid Segregation,” The Civil Rights Project, 2011, http:/files.eric.ed.gov/fulltext/ED520331.pdf;
Reardon, “School Segregation and Racial Academic Achievement Gaps,” supra note 14.
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The Elementary and Secondary Education Act (ESEA) was passed in 1965 to improve educational
equity and opportunity by providing funding, authorized under Title | of the Act, to school districts
that serve low-income students.*® President Johnson, in his remarks on signing the Act, said that it
“represents a major new commitment of the federal government to quality and equality in the
schooling that we offer our young people,” and will “bridge the gap between helplessness and
hope for more than five million educationally deprived children.”!” Since then, it has been
reauthorized several times, most notably by the No Child Left Behind Act (NCLB) and the Every
Student Succeeds Act (ESSA). While these authorizations have led to achievement gains, many
schools still fall short of providing quality education to all students due to a lack of funding and
resources.

Each year, the U.S. spends over $550 billion on public education.!® While school districts spend
an average of $11,066 on each student each year, that number fluctuates drastically from district
to district. Public schools in the U.S. are funded from a combination of local, state, and federal
dollars. The revenue that local governments provide for public education is primarily generated
from local property taxes, thus the funding provided for public education is largely tied to property
values and the wealth of a community. This contributes to school funding inequities between high-
poverty and low-poverty districts.

States bear the obligation to provide public education for their students, and as a result of funding
inequity lawsuits brought in the majority of states, many states have implemented state funding
reforms to increase funding in districts serving the most disadvantaged students.® However, there
are still stark funding inequities, as the highest-poverty districts receive an average of $1,200 less

16 Every Student Succeeds Act of 2015 (ESSA), Pub. L. No. 114-95 (codified as amended at 20 U.S.C. 86301 et
seq.); U.S. Department of Education, “Every Student Succeeds Act (ESSA),” https://www.ed.gov/essa?src=rn.

17 President Lyndon B. Johnson (Remarks on Signing the Elementary and Secondary Education Act, Johnson City,
TX, April 11, 1965), http://www.lbjlibrary.org/lyndon-baines-johnson/timeline/johnsons-remarks-on-signing-the-
elementary-and-secondary-education-act.

18 Stephen Q. Cornman and Lei Zhou, U.S. Department of Education, National Center for Education Statistics,
“Revenues and Expenditures for Public Elementary and Secondary Education: School Year 2013-14 (Fiscal Year
2014),” October 2016, p.2, https://nces.ed.gov/pubs2016/2016301.pdf (hereinafter NCES, “Revenues and
Expenditures for Public Elementary and Secondary Education: School Year 2013-14").

19 Emily Parker, “Constitutional Obligations for Public Education,” Education Commission of the States, March
20186, http://www.ecs.org/ec-content/uploads/2016-Constitutional-obligations-for-public-education-1.pdf; Derek W.
Black, Unlocking the Power of State Constitutions with Equal Protection: The First Step Toward Education as a
Federally Protected Right, 51 Wm. & Mary L. Rev. 1343 (2010); Lauren Nicole Gillespie, The Fourth Wave of
Education Finance Litigation: Pursuing a Federal Right to an Adequate Education, 95 Cornell L. Rev. 989, 990-
1019 (2010).
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per-pupil than the lowest-poverty districts, and districts serving the largest numbers of students of
color receive about $2,000 less per-pupil than districts who serve the fewest students of color.?

Schools that receive Title | funding are required by law to provide comparable services to schools
that do not receive Title | funding.?* Yet, poorer schools often have less experienced and lower-
paid teachers, fewer high-rigor course offerings, substandard facilities, and less access to school
materials and resources.?? School districts that serve the most disadvantaged students often require
higher levels of funding to overcome the financial challenges of serving the needs of disadvantaged
students, including students with disabilities, and English language learners, particularly those who
come from low-income households and who are also students of color.?®

In 1965, the average white seventh grade student from the urban northeast region performed just
as well academically as a black twelfth grade student from the rural southern region.?* Since that
time, there has been marginal improvement, but there are still significant gaps among white
students and students of color across the U.S.?°> These discernable achievement gaps open up
among students by the time they enter kindergarten, and are present among students from
households of varying income levels, as well as among white students and students of color.?

20 Natasha Ushomirsky and David Williams, “Funding Gaps 2015: Too Many States Still Spend Less,” The
Education Trust, March 2016, p. 1, https://edtrust.org/wp-
content/uploads/2014/09/FundingGaps2015_TheEducationTrustl.pdf.

21 Ruth Heuer and Stephanie Stullich, U.S. Department of Education, “Comparability of State and Local
Expenditures among Schools within Districts: A Report from the Study of School-Level Expenditures,” 2011,
https://www2.ed.gov/rschstat/eval/title-i/school-level-expenditures/school-level-expenditures.pdf (hereinafter U.S.
Department of Education, “Comparability of State and Local Expenditures among Schools Within Districts”).

22 OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8.

2 Bruce D. Baker, “America’s Most Fiscally Disadvantaged School Districts and How They Got that Way,” Center
for American Progress, July 2014, https://cdn.americanprogress.org/wp-
content/uploads/2014/07/BakerSchoolDistricts.pdf; OCR, “Dear Colleague Letter: Resource Comparability,” supra
note 8, at 5.

24 Eric A. Hanushek, “What Matters for Student Achievement: Updating Coleman on the Influence of Families and
Schools,” Education Next, Spring 2016, p.25, http://educationnext.org/files/ednext XVI_2_hanushek.pdf (citing
Coleman Report).

%5 U.S. Department of Education, National Center for Education Statistics, “The Nation’s Report Card: Trends in
Academic Progress,” 2012, p. 2,
https://nces.ed.gov/nationsreportcard/subject/publications/main2012/pdf/2013456.pdf (hereinafter NCES, “The
Nation’s Report Card: Trends in Academic Progress”).

% Cecilia Rouse et al., “Introducing the Issue,” 15 The Future of Children 5, 5 (Spring 2005),
http://www.futureofchildren.org/sites/futureofchildren/files/media/school_readiness 15 01 fulljournal.pdf. The
authors explain that U.S. education policy is largely focused on school-aged children from K-12, and until recently,
the education of pre-school aged children was not a policy concern. Daphna Bassok et al., “Socioeconomic Gaps in
Early Childhood Experiences: 1998 to 2010,” 2 AERA Open 1 (2016),
http://journals.sagepub.com/doi/pdf/10.1177/2332858416653924; Eric Westervelt, “Surprise! Amid Rising
Inequality, One School Gap is Narrowing,” NPR, August 28, 2016,
http://www.npr.org/sections/ed/2016/08/28/491260896/surprise-amid-rising-inequality-one-school-gap-is-
narrowing. Sean Reardon indicates that two likely explanations for the narrowing gap are “improvements in the
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While some researchers argue whether there is a direct correlation between per-pupil spending and
achievement, it has been found that the manner in which funds are spent is critical to closing the
achievement gap.?’

Over the past three decades, wealth disparities have increased and poverty has become more
concentrated in certain areas, disproportionately affecting racial and ethnic minorities.?®
Residential segregation exacerbates inequity in educational opportunities, and with the changing
demographics of school enrollment, many students of color experience “double segregation,” or
segregation by both race/ethnicity and concentrated poverty.?? While schools that had been
segregated pursuant to state law were ordered to desegregate as a result of the Brown decision,
there are many school districts that remain highly segregated by race, ethnicity, and poverty.*
Indeed several school districts remain under their original desegregation consent decrees because
they have not yet eliminated the vestiges of segregation.®! In certain districts, “resegregation” has
occurred, which has caused students of color to be increasingly isolated from white students.®?

quality of preschool available to low-income families and more engagement of families across the income
distribution, but particularly low-income families, in sort of cognitively enriching activities with their kids.” Ibid.

27 James S. Coleman et al., U.S. Department of Education, National Center for Educational Statistics, “Equality of
Educational Opportunity,” 1966 (hereinafter NCES, “Equality of Educational Opportunity”),
http:/files.eric.ed.gov/fulltext/ED012275.pdf; Hanushek, “What Matters for Student Achievement: Updating
Coleman on the Influence of Families and Schools,” supra note 24; Bruce D. Baker, “Does Money Matter in
Education?” Albert Shanker Institute, 2016,
http://www.shankerinstitute.org/sites/shanker/files/moneymatters_edition2.pdf; Geofrey. D. Borman and Maritza
Dowling, “Schools and Inequality: A Multilevel Analysis of Coleman’s Equality of Educational Opportunity Data,”
112 Teachers College Record 1201 (2010).

28 Richard Fry and Paul Taylor, “The Rise of Residential Segregation by Income,” Pew Research Center, August 1,
2012, http://www.pewsocialtrends.org/2012/08/01/the-rise-of-residential-segregation-by-income/.

2 Gary Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,” The Civil
Rights Project, September 2012, https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-
diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-
students/orfield_epluribus_revised _omplete 2012.pdf.

%0 Ibid. See also Brown v. Board of Education of Topeka, 347 U.S. 483 (1954); Brown v. Board of Education of
Topeka, 349 U.S. 294 (1955).

31 U.S. Department of Justice, “Educational Opportunities Cases,” https://www.justice.gov/crt/educational -
opportunities-cases; Yue Qiu and Nikole Hannah-Jones, “A National Survey of School Desegregation Orders,” Pro
Publica, December 23, 2014, http://projects.propublica.org/graphics/desegregation-orders.

32 Gary Orfield et al., “Sorting Out Deepening Confusion on Segregation Trends,” Civil Rights Project, March 2014,
https://wwwe.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/sorting-out-deepening-
confusion-on-segregation-trends/Segregation-Trends-Dispute-CRP-Researchers.pdf; See also Statement of Jacob L.
Vigdor, University of Washington, U.S. Commission on Civil Rights, Briefing: Public Education Funding Inequity
in an Era of Increasing Concentration of Poverty and Resegregation (Washington, D.C., May 20, 2016), at 5
(hereinafter Vigdor Statement). Jacob Vigdor clarifies the term “resegregation” by explaining, “the term
‘resegregation’ is often applied to this recent trend in public school enrollment. The direction of the trend in school
segregation is sensitive to the method of measurement. Scholars of school segregation have tended to closely
examine the proportion of African-American students attending schools above 90% nonwhite (for example, Orfield
etal. 1997) ... As a measure, it can be criticized for confounding segregation with demographic change. In a world



http://files.eric.ed.gov/fulltext/ED012275.pdf
http://www.shankerinstitute.org/sites/shanker/files/moneymatters_edition2.pdf
http://www.pewsocialtrends.org/2012/08/01/the-rise-of-residential-segregation-by-income/
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
https://www.justice.gov/crt/educational-opportunities-cases
https://www.justice.gov/crt/educational-opportunities-cases
http://projects.propublica.org/graphics/desegregation-orders
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/sorting-out-deepening-confusion-on-segregation-trends/Segregation-Trends-Dispute-CRP-Researchers.pdf
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/sorting-out-deepening-confusion-on-segregation-trends/Segregation-Trends-Dispute-CRP-Researchers.pdf

EXECUTIVE SUMMARY RN

Notwithstanding these persisting and reconfiguring segregation challenges, federal policymaking
could successfully drive integration and increase equal educational opportunity, especially, some
advocates argue, if education policy and housing policy intersect in productive ways.>* Some of
the largest federal housing programs and initiatives recognize that providing housing opportunities
ultimately can lead to better educational opportunities and long-term outcomes. Essentially,
housing policy is education policy, and with greater collaboration at the federal, state and local
levels, policies can be developed that can successfully integrate communities, integrate schools,
raise achievement for all students, and ultimately realize the goals of Brown.

The U.S. Commission on Civil Rights (USCCR) has historically placed great importance on the
topic of providing equal educational opportunities to all students, and has issued a number of
reports that provide important findings and recommendations. A few of USCCR’s reports were
issued to Congress prior to the enactment of ESEA, and their recommendations for education are
closely aligned with the goals of this foundational legislation.®® With the goal of furthering equal
educational opportunity for all students, including students of color, low-income students, and
students of other protected groups, USCCR highlights the following findings and
recommendations made herein:

Findings:

e Although the United States Supreme Court ruled in 1954 that public education is a right
that should be available to all on equal terms, the longstanding and persistent reality is that
vast funding inequities in our state public education systems render the education available
to millions of American public school students profoundly unequal.

e The U.S. Department of Education reported that more than 40 percent of Title | schools
spent less on personnel per-pupil than non-Title I schools at the same grade level and that
are within the same school district.

e These school finance inequities cause harm to students subject to them. In addition, as data
on school spending become more accurate, some scholars believe there is concrete
empirical evidence that funding is critical to positive student outcomes.

e Low-income students and students of color are often relegated to low-quality school
facilities that lack equitable access to teachers, instructional materials, technology and

where the public school population is increasingly nonwhite—but also nonblack—all students face higher
proportions of nonwhite classmates, even when perfectly integrated.”

33 Phil Tegeler, Poverty & Race Research Action Council, testimony, Briefing Transcript, p. 205-206.

34 See U.S. Commission on Civil Rights, “Education,” http://www.usccr.gov/pubs/education.php; University of
Maryland Frances King Carey School of Law, “Historical Publications of the United States Commission on Civil
Rights—Publications by Subject,” http://www.law.umaryland.edu/marshall/usccr/subjlist.ntml?subjectid=16.

3% U.S. Commission on Civil Rights, “Education,” 1961; U.S. Commission on Civil Rights, “Equal Protection of the
Laws in Public Higher Education,” 1960; U.S. Commission on Civil Rights, Public Education: 1963 Staff Report,”
1963; U.S. Commission on Civil Rights, “Public Education: 1964 Staff Report,” 1964. The U.S. Commission on
Civil Rights also issued a series of reports in the early 1960s on the state of public schools in various regions of the
u.s.
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technology support, critical facilities, and physical maintenance. These absences can
negatively impact a student’s health and ability to be attentive and can exacerbate existing
inequities in student outcomes.

e Many students in the U.S. living in segregated neighborhoods and concentrations of
poverty do not have access to high-quality schools simply because of where they live, and
there is potential for housing policy to help provide better educational opportunities for
these students.

e The reality of American schooling is fundamentally inconsistent with the American ideal
of public education operating as a means to equalize life opportunity, regardless of zip
code, race, economic status, or life circumstance.

Recommendations:

e We agree with the Equity and Excellence Commission that the federal government must
take bold action to address inequitable funding in our nation’s public schools.
e Congress should:

— incentivize states to adopt equitable public school finance systems that provide
meaningful educational opportunity, promote student achievement for all students, and
close achievement gaps where they exist;

— incentivize states to ensure adequate funding for students with disabilities, without
incentivizing classifying students into special education

— incentivize states to invest in facilities which can help to provide an equitable
environment for students to achieve.

— increase federal funding to supplement state funding with a goal to provide meaningful
educational opportunity on an equitable basis to all students in the nation’s public
schools;

— promote the collection, monitoring, and evaluation of school spending data to
determine how funds are most effectively spent to promote positive student outcomes;

— develop mechanisms to monitor and evaluate the effectiveness of federal spending on
enhancing student achievement and closing achievement gaps; and

e Since the Supreme Court’s decision in San Antonio Independent School District v.
Rodriguez, a quality education has become even more mandatory for students to gain the
skills necessary to work in the new global information age economy and it has become
clear that some states and cities are continuing to discriminate against students of color in
the funding of their schools. Congress should make clear that there is a federal right to a
public education.

e Federal, state, and local government should develop incentives to promote communities
that are not racially segregated and do not have concentrated poverty, which in turn
would positively impact segregation and concentrated poverty in public schools and the
educational challenges associated with such schools.
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It is doubtful that any child may reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is
a right which must be made available to all on equal terms.

—Chief Justice Earl Warren, Brown v. Board of Education opinion3

61 Years after Brown: the Equity of Public Education

It has been over six decades since the Supreme Court decreed in Brown v. Board of Education that
public education “is a right which must be available to all on equal terms.”*” In Brown, the U.S.
Supreme Court unanimously ruled that racially segregated public school facilities are “inherently
unequal” and therefore unconstitutional.*® For nearly 60 years prior, “separate but equal” had been
the law of the land, after the U.S. Supreme Court’s Plessy v. Ferguson decision that upheld the
validity of state and local Jim Crow laws that perpetuated racial segregation in public
accommodations.®® Prior to Brown, a U.S. District Court had ruled in Mendez v. Westminster that
schools that segregated students of Mexican or Latin descent were unconstitutional, as they denied
equal protection under the 14th Amendment.*® This decision was later affirmed by a U.S. Court of
Appeals.t In 1950, UNESCO issued the first of four statements on race entitled The Race
Question, which influenced in part the Brown decision and served to “make known the scientific
facts about race and to combat racial prejudice.”*? The Brown decision stated that de jure
segregation was a violation of the Equal Protection Clause of the 14th Amendment of the U.S.
Constitution, overturning key aspects of the Plessy v. Ferguson decision that had allowed for
“separate but equal” public schools.*®

While the Brown decision was historic in nature, it initially provided little practical guidance for
how to desegregate schools. The Supreme Court subsequently ruled in a second decision

36 Brown v. Board of Education of Topeka, 347 U.S. 483, 493 (1954).

37 1d.

38 1d. at 495.

39 Plessy v. Ferguson, 163 U.S. 537 (1896).

40 Mendez v. Westminster Sch. Dist. of Orange County, 64 F. Supp. 544 (S.D. Cal. 1946).

41 Westminster Sch. Dist. of Orange County v. Mendez, 161 F.2d 774 (9th Cir. 1947).

42 UNESCO, “The Race Question,” 1950, Foreword, http://unesdoc.unesco.org/images/0012/001229/122962e0.pdf;
see also UNESCO, Four Statements on the Race Question, 1969; Poul Duedahl, “UNESCO Man: Changing the
Concept of Race, 1945-1965,” American Anthropological Association: 107" Annual Meeting, 2008, p. 27,
http://vbn.aau.dk/files/61248765/UNESCO_Man_Paper Poul_Duedahl.pdf.

43 Brown, 347 U.S. 483; see also Richard Rothstein, “Modern Segregation,” Economic Policy Institute, Mar. 6,
2014, http://www.epi.org/files/2014/MODERN-SEGREGATION.pdf. The author characterizes de jure segregation
as “resulting from racially-motivated public policy.” Ibid. at 2.
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(commonly referred to as Brown I1) that schools must desegregate “with all deliberate speed.”**
That phrasing proved to be problematic though, as the language was not forceful enough to compel
all schools to desegregate on an immediate basis, and left room for resistance by segregationists
and other entities opposed to the ruling.*®

STILL SEPARATE, STILL UNEQUAL

While schools were ordered to desegregate “with all deliberate speed” as a result of the Brown Il
decision in hopes of affording all students—but particularly students of color—equal educational
opportunities, the process was slow, especially in certain areas of the country.*® Public school
desegregation efforts in the South encountered massive delays, and in 1968, prompted the Supreme
Court to declare that, “the time for mere ‘deliberate speed’ has run out.”*” Much of the school
desegregation efforts occurred shortly after this time, reaching an apex in the mid-1970s, following
a period of aggressive enforcement from the U.S. Department of Education.*® This enforcement
effort included withholding federal funds from over 200 school districts in the South, who refused
orders under Title VI to desegregate.*® When the U.S. Department of Education and the U.S.
Department of Justice (DOJ) subsequently discontinued aggressive enforcement, in the Reagan
administration, and after the Reagan administration successfully advocated with Congress to
change law to eliminate busing as a federal statutory remedy and the U.S. Supreme Court narrowed
available desegregation remedies, practical desegregation fell substantially, which has persisted to

4 Brown v. Board of Education of Topeka, 349 U.S. 294, 301 (1955).

45 Charles Ogletree, “All Deliberate Speed,” Center for American Progress, April 12, 2014,
https://www.americanprogress.org/issues/general/news/2004/04/12/660/all-deliberate-speed/.

%6 |bid. In this article, Dr. Ogletree explains that the phrase “with all deliberate speed” that was written into the
language of the second Brown decision was interpreted by Chief Justice Thurgood Marshall and other civil rights
lawyers to mean “slow,” which effectively allowed schools to desegregate at their own pace. As of 2015, there were
nearly 180 schools in the U.S. involved in active desegregation cases, a prominent one being schools in the
Cleveland, Mississippi school district that finalized a settlement in early 2017 after a five-decade legal battle. See
Aria Bendix, “A Mississippi School District Is Finally Getting Desegregated.” The Atlantic, Mar. 14, 2017,
https://www.theatlantic.com/education/archive/2017/03/a-mississippi-school-district-is-finally-getting-
desegregated/519573/; see also Becky Monroe, Department of Justice, testimony, Briefing Transcript, p. 92-93. Ms.
Monroe notes that a school district in Mississippi (as referenced in the previous Atlantic article link) just adopted the
U.S. Department of Justice’s desegregation plan, as ordered by a federal district court. The court noted that “the
delay in desegregation has deprived generations of students the constitutionally guaranteed right of an integrated
education.” Ibid.

47 Alexander v. Holmes County Bd. of Ed., 396 U.S. 1218, 1219 (1969).

48 Chinh Q. Le, Racially Integrated Education and the Role of the Federal Government, 88 N.C. L. Rev. 725, 731-42
(2010); Genevieve Siegel-Hawley and Erica Frankenberg, “Southern Slippage: Growing School Segregation in the
Most Desegregated Region of the Country,” The Civil Rights Project, September 2012,
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/southern-
slippage-growing-school-segregation-in-the-most-desegregated-region-of-the-country/hawley-MLK-South-
2012.pdf; Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,” supra note
29, at 3-4.

49 e, supra note 48, at 737.
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this day.>® Public schools today remain racially and economically segregated, exacerbated by
concentrated poverty and resegregation in communities across the U.S. This is especially true in
urban areas, where in 90 of the 95 largest cities in the U.S., students of color are more likely to
attend public schools with low-income students than are white students.>* While economic
segregation has a profound effect on racial disparities in school achievement, it has been noted that
it is difficult to “separate racial exposure to poverty from racial exposure to segregation.”>

Much like the population demographics of U.S. cities are changing, the population demographics
of school enrollment are changing as well. Black students used to be the predominant minority,
but the Hispanic population has been rapidly growing in the U.S. and they became the predominant
minority in public schools, with 18 percent enrollment during the 2002-2003 school year.>®
Hispanic enrollment also differs greatly by region, with a concentration of Hispanic students in
the West making up approximately 35 percent of total enrollment.>* Enrollment data also
demonstrates that school segregation is stark. Approximately 77 percent of Hispanic students and
73 percent of black students attend schools that are majority students of color (with 50-100 percent
enrollment of students of color), and approximately 88 percent of white students attend schools
that are at least half white.> Further exacerbating the issue, a recent study from the Southern
Education Foundation found that the majority of students enrolled in public schools in the U.S.
come from low-income households.>® Poverty is strongly linked with racial and ethnic minority
enrollment in schools, and the higher this minority enrollment, the higher the enrollment of
students coming from high-poverty households.>’

%0 |bid. at 742-44; Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,”
supra note 29, at 3-5.

°1 Janie Boschma, “Separate and Still Unequal,” The Atlantic, March 1, 2016,
https://www.theatlantic.com/education/archive/2016/03/separate-still-unequal/471720/; see also “National Equity
Atlas,” PolicyLink and the University of Southern California Program for Environmental and Regional Equity,
http://nationalequityatlas.org/. The National Equity Atlas is a joint product of PolicyLink and the University of
Southern California Program for Environmental and Regional Equity, who have been working to provide “equity
advocates with clear, convincing data to make the case that equity is both a moral imperative and the key to our
nation’s economic prosperity” since 2011. School poverty is one of the indicators.

52 Boschma, supra note 51.

53 Gary Orfield and Chungmei Lee, “Why Segregation Matters: Poverty and Educational Inequality,” Civil Rights
Project, Harvard University, January 2005, pp. 10, https://www.civilrightsproject.ucla.edu/research/k-12-
education/integration-and-diversity/why-segregation-matters-poverty-and-educational-inequality/orfield-why-
segregation-matters-2005.pdf.

5 Ibid.

% |bid. at 13-14.

% Steve Suitts, “New Majority Research Bulletin: Low Income Students Now a Majority in the Nation's Public
Schools,” Southern Education Foundation, January 2015,
http://www.southerneducation.org/getattachment/4ac62e27-5260-47a5-9d02-14896ec3a531/A-New-Majority-2015-
Update-Low-Income-Students-Now.aspx.

57 Orfield and Lee, supra note 53, at 14-17.
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As school enrollment has changed, many predominantly minority schools experience “double
segregation,” or segregation by both race/ethnicity and concentrated poverty. These schools tend
to face more challenges to achievement, such as instability of enrollment, high teacher turnover,
and/or combining groups of students such as students with limited English proficiency (LEP) and
special education students together in the same classroom with insufficient supports for their
learning.®® The majority of the nation’s “dropout factory” schools are heavily segregated by race
and poverty.”® The effects of concentrated poverty exacerbate existing racial and ethnic
inequalities, and “[t]he differential racial exposure to concentrated school poverty is a fundamental
reason why segregation is so strongly related to educational inequality.””®

Because schools are largely funded through revenue generated by local property taxes, poorer
communities are unable to generate the funds to adequately fund their schools, which creates
funding disparities among school districts.5! States also allocate significant funds for local school
districts based on funding formulas that may take into account factors such as student enroliment,
financial need, or the characteristics of the students.®? Federal money makes up a smaller portion
of a district’s overall revenue, and is meant to supplement state and local funds.5

The U.S. Department of Education’s Office for Civil Rights (OCR) noted that schools across the
U.S. find it increasingly difficult to provide a quality education to all students.®* With existing
racial and income disparities in student achievement across schools, the allocation of funds for
public education “exacerbates rather than remedies achievement and opportunity gaps,” and “these
disparities may be indicative of broader discriminatory policies or practices that, even if facially
neutral, disadvantage students of color.”®® These funding inequities hinder efforts to provide
quality education to all students, including quality instruction, educational programs, materials,
and facilities.®

%8 Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,” supra note 29, at 26.
59 Ibid. at 8.

80 Ibid. at 76.

61 “Local Funding,” New America Foundation, https://www.newamerica.org/education-policy/policy-
explainers/early-ed-prek-12/school-funding/local-funding/.

62 «State Funding,” New American Foundation, https://www.newamerica.org/education-policy/policy-
explainers/early-ed-prek-12/school-funding/state-funding/.

8 OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8, at 5.

5 Ibid. at 2.

% Ibid. at 2, 5.

% Ibid. at 12-19.
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Title VI of the Civil Rights Act of 1964 and Equal Educational Opportunity

Title VI of the Civil Rights Act of 1964 prohibits discrimination in programs that receive federal
financial assistance on the basis of race, color or national origin.®” Public education in the U.S. is
funded in part by federal dollars.%® A variety of public educational agencies and institutions are
covered by Title VI, and all programs that receive federal funds must operate in a
nondiscriminatory manner.®® OCR is charged with enforcement to ensure that all students are given
an equal opportunity to education.”

Other Relevant Laws that Promote Equal Educational Opportunity

The Equal Educational Opportunities Act protects students by affirming that states cannot deny
educational opportunity, including by engaging in or failing to remedy deliberate segregation, on
the basis of race, color, national origin, or sex.”* OCR has specified that this law, along with Title
VI of the Civil rights Act of 1964, extends to English language learners and requires that public
schools overcome any language barriers that “impede equal participation by students in their
instructional programs.”’> The English Language Acquisition, Language Enhancement, and
Academic Achievement Act, also known as Title Ill, Part A of the Elementary and Secondary
Education Act of 1965, as amended, awards grants to schools to aid English language learners

“meet the same challenging State academic standards that all children are expected to meet.”’®

57 Department of Justice, Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq.,
https://www.justice.gov/crt/fcs/TitleVI-Overview.

8 NCES, “Revenues and Expenditures for Public Elementary and Secondary Education: School Year 2013-14,”
supra note 18.

89 U.S. Department of Education, “Education and Title VI1,”
https://www2.ed.gov/about/offices/list/ocr/docs/hg43e4.html; Denise Forte, House Committee on Education & the
Workforce, testimony, Briefing Transcript, p. 271. Denise Forte notes that H.R. 5260, the Equity and Inclusion
Enforcement Act, was introduced and if passed, will amend Title VI of the Civil Rights Act of 1964 to restore “the
right to individual civil actions in cases involving disparate impact based on race, color or national origin.” See
Equity and Inclusion Enforcement Act, H.R. 5260, 114th Cong. (2016), https://www.congress.gov/bill/114th-
congress/house-bill/5260.

0°U.S. Department of Education, “Education and Title VI,” supra note 69; Jessie Brown, U.S. Department of
Education, Office for Civil Rights, testimony, Briefing Transcript, p. 279. Jessie Brown notes that OCR is charged
with enforcement of civil rights violations of educational resource comparability, and has provided guidance to
school administrators, teachers, parents, students and advocates to understand how OCR might investigate such
issues.

"1 Equal Educational Opportunities Act of 1974, Pub. L. No. 93-380, 88 Stat. 484 (codified at 20 U.S.C. §§ 1701-
1758 (Supp. 111 2015)).

2U.S. Department of Education, “Dear Colleague Letter, English Learner Students and Limited English Proficient
Parents,” January 7, 2015, pp. 1, https://www?2.ed.gov/about/offices/list/ocr/letters/colleague-el-201501.pdf. See also
U.S. Department of Education, “Schools’ Civil Rights Obligations to English Learner Students and Limited English
Proficient Parents,” https://www2.ed.gov/about/offices/list/ocr/ellresources.html.

7320 U.S.C. 88 6821(b)(2)(D)(ii) (Supp. 111 2015).
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Section 504 of the Rehabilitation Act of 1973 protects people with disabilities from discrimination
in programs or facilities that receive federal financial assistance.’ The Americans with Disabilities
Act (ADA) protects students with disabilities in public accommodations and government services
on the basis of race, national origin, religion and sex.” In addition, the Individuals with Disabilities
Education Act (IDEA) extends free, quality educational opportunities to students with disabilities
by providing special education and related services to those students.’®

The Coleman Report

In 1966, scholars commissioned by the U.S. Department of Education published the Equality of
Educational Opportunity report for the President and Congress, as mandated by the Civil Rights
Act of 1964.7” Also known as the Coleman Report, this comprehensive report examined several
key questions regarding the extent to which racial and ethnic groups are segregated in public
schools, whether schools offer equal educational opportunities, how to effectively measure student
achievement, and whether student achievement is linked to certain types of schools.”® While the
Coleman Report failed to translate all of its data into clear policy objectives for improving equal
educational opportunity, one key finding from the report was that there were severe racial
disparities in school achievement across the U.S.”® Despite that fact, the Coleman Report did not
link these disparities to school resources or racial segregation, noting:

The aim of racial integration of our schools should be recognized as distinct from the aim
of providing equal opportunity for educational performance. To confound these two aims
impedes the achievement of either.

As mentioned, the Coleman Report addressed the issue of segregation, and the extent to which
racial and ethnic minorities are racially and economically segregated in public schools. The report

74 Rehabilitation Act of 1973, § 504, Pub. L. 93-112, 87 Stat. 355 (codified at 29 U.S.C. § 794 (Supp. Il 2015)).
S Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12102-12701 (Supp. I11 2015).

76 Individuals with Disabilities Education Act, 20 U.S.C. § 1400 (Supp. 111 2015); U.S. Department of Education,
“About IDEA,” https://sites.ed.gov/idea/about-idea/.

" The “Equality of Educational Opportunity” report, supra note 27, commonly referred to as the “Coleman Report”
as a nod to the lead author and researcher James S. Coleman from Johns Hopkins, is regarded as the foundational
document for education policy research. Eric A. Hanushek, in his article “What Matters for Student Achievement:
Updating Coleman on the Influence of Families and Schools,” supra note 24, discusses how the Coleman Report
“fundamentally altered the lens through which analysts, policymakers, and the public at large view and assess
schools[,]” and noted that there was a shift towards looking at outcomes as a measure of a good school rather than
inputs, which had previously been the measure prior to Coleman.

8 NCES, “Equality of Educational Opportunity,” supra note 27.

78 Ibid.; Hanushek, “What Matters for Student Achievement: Updating Coleman on the Influence of Families and
Schools,” supra note 24, at 22.

8 Steven Rivkin, “Desegregation since the Coleman Report,” Education Next, Spring 2016, pp. 29,
http://educationnext.org/files/fednext XVI_2_rivkin.pdf (quoting James S. Coleman).
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also found that the role of the family in learning is significantly more important than a school’s
resources or racial/ethnic makeup for student achievement, a finding that has been contested by
many education scholars.8* Additionally, the report found (and subsequent education research has
confirmed) that the concentration of poverty in a school was more influential for student
achievement than the individual poverty level of the student, as this was related to peer engagement
as a factor in improving educational achievement for students of color.%2

Another key finding in the Coleman Report was that differences in per-pupil spending do not
necessarily correlate with better student outcomes.®® This finding has sparked debate among
researchers and advocates. On one hand, some argue that the data from the Coleman Report and
subsequent studies support the fact that providing more money to particular schools or districts
will not necessarily equalize achievement.84 On the other hand, it can be argued that increased
spending can lead to improved student outcomes, and the manner in which money is spent is most
important to these improved outcomes.®

Past Findings and Recommendations from the U.S. Commission on Civil Rights
on How to Achieve Equal Educational Opportunity

Since its inception, the U.S. Commission on Civil Rights (USCCR) has held briefings and released
reports that address the issue of equal access to public education, an issue on which the
Commission places great importance. The Commission has broadly offered a number of findings
and recommendations on various topics related to public education, which include:

e Eliminate racial isolation in schools (1961, 1967, and 1981). Congress should establish a
mechanism for eliminating school segregation, and states will be responsible for devising
the appropriate remedies to achieve that goal, with financial and technical assistance from
Congress to help in the planning process.%®

e Develop affordable housing on a nondiscriminatory basis in order to integrate
communities and schools (1961, 1967). Congress should expand federal aid programs that

81 Borman and Dowling, “Schools and Inequality: A Multilevel Analysis of Coleman’s Equality of Educational
Opportunity Data,” supra note 27; NCES, “Equality of Educational Opportunity,” supra note 27.

82 Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,” supra note 29, at 7;
NCES, “Equality of Educational Opportunity,” supra note 27; Richard D. Kahlenberg, “From All Walks of Life: A
New Hope for School Integration,” 36 American Educator 2 (Winter 2012-2013); Reardon, “School Segregation and
Racial Academic Achievement Gaps,” supra note 14.

8 NCES, “Equality of Educational Opportunity,” supra note 27, at 312.

84 See Chapter 3, The Case that Increased Spending Alone Does Not Matter for Achievement.

8 See Chapter 3, The Case that Equitable, Targeted Spending Matters for Student Achievement.

8 U.S. Commission on Civil Rights, “Racial Isolation in Public Schools,” 1967; U.S. Commission on Civil Rights,
“Education,” 1961; U.S. Commission on Civil Rights, “With All Deliberate Speed: 1954-19?7?” 1981.
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provide for the development of affordable housing for low-moderate income families, and
make sure that these projects are planned in a nondiscriminatory manner so as to reduce
residential segregation and school segregation on the basis of race.®’

Implement federal initiatives to desegregate schools (1961, 1975). School desegregation is
a “constitutional imperative” that must be recognized by leaders at the national, state, and
local levels, and the federal government should expand programs to help facilitate school
desegregation. Furthermore, there should be stricter enforcement to make sure that
desegregation occurs.®

Develop a national standard for eliminating school segregation, and increase federal
funding for desegregated school districts (1961, 1975). A uniform standard should be
implemented for school desegregation efforts with accountability measures, and schools
that have met that proposed standard should receive an increase in federal funding.®
School desegregation offers all students an equal chance to learn and develop (1981).%
School districts across the country must be committed to make desegregation work, along
with leadership on a local level from political and community partners, as well as a
partnership from all branches of the federal government.®

Build local partnerships and establish government interagency coordination (1996). The
U.S. Department of Education, specifically OCR, should coordinate with other government
agencies and partner with advocacy groups, local beneficiaries, and other entities on issues
of enforcement and maximizing efficiency in order to further the mission of providing
“equal opportunity and access to high-quality education for all students.”

Some students benefit from racial and ethnic diversity in elementary and secondary
education (2006). While studies cited in testimony before the Commission had a variety of
results and experts disputed the educational benefits of diversity, some studies did find that
racial and ethnic minorities achieved modestly higher academic performance in diverse

87 U.S. Commission on Civil Rights, “Racial Isolation in Public Schools,” supra note 86; U.S. Commission on Civil
Rights, “Education,” supra note 86.

8 U.S. Commission on Civil Rights, “Twenty Years after Brown: Equality of Educational Opportunity,” 1975; U.S.
Commission on Civil Rights, “Education,” supra note 86.

8 U.S. Commission on Civil Rights, “Twenty Years after Brown: Equality of Educational Opportunity,” 1975; U.S.
Commission on Civil Rights, “Education,” supra note 86. Federal agencies such as the U.S. Department of Justice
Civil Rights Division and the U.S. Department of Education, Office for Civil Rights do have guidance for their
respective agencies’ enforcement of Title VI. See, e.g. OCR, “Dear Colleague Letter: Resource Comparability,”
supra note 8; U.S. Department of Justice, Civil Rights Division and U.S. Department of Education, Office for Civil
Rights, “Guidance on the Voluntary Use of Race to Achieve Diversity and Avoid Racial Isolation in Elementary and
Secondary Schools,” December 2, 2011, https://www?2.ed.gov/about/offices/list/ocr/docs/quidance-ese-201111.pdf;
U.S. Department of Justice, Civil Rights Division, “DOJ Title VI Legal Manual (Updated),” April 13, 2017,
https://www.justice.gov/crt/fcs/Témanual.

% USCCR, “With All Deliberate Speed: 1954-19??” supra note 86.

% 1bid.

92.U.S. Commission on Civil Rights, “Equal Educational Opportunity Project Series: Volume 1,71996, pp. 251-52.
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learning environments, had more favorable educational outcomes, and students benefitted
from positive non-educational outcomes such as “cross-racial friendships and greater
understanding of racial and cultural differences.”®®

e Increase enforcement efforts to ensure that school districts operating under court
supervision to desegregate are complying with existing orders (2007).%* Furthermore, DOJ
should continue an active review of districts to determine which ones qualify for unitary
status, and provide guidance to help districts achieve unitary status.®

The Evolution of the Elementary and Secondary Education Act—Unrealized
Goals

In 1965, President Lyndon B. Johnson signed into law the Elementary and Secondary Education
Act (ESEA) which aimed to improve educational equity and opportunity by providing funding to
school districts that serve low-income students.® Title | of ESEA is the largest elementary and
secondary education program funded by the U.S. Department of Education, and has been

9 U.S. Commission on Civil Rights, “The Benefits of Racial and Ethnic Diversity in Elementary and Secondary
Education,” 2006, p. 17. The overall findings of the report, based on the panelists’ testimonies, found that “there is
little evidence that racial and ethnic diversity in elementary and secondary schools results in significant
improvements in academic performance.” Ibid. at 15. The Commission found that the cited studies on the effects of
diversity and integration on academic performance yield varied results, and while some studies find positive
educational or non-educational outcomes or aspirations, “methodological weaknesses in these studies make it
difficult to isolate school racial composition as the cause of these aspirations and attainments.” Ibid. at 16. However
panelist Arthur Coleman testified that OCR believed that “reducing minority group isolation can be a compelling
interest.” Ibid. at 6. The appendix of a report he co-authored titled From Desegregation to Diversity: A School
District’s Self~Assessment Guide on Race, Student Assignment, and the Law included a review of over 30 research
studies conducted between 1978-1998 on the benefits of diversity in education, where findings included increased
opportunity in education and the workforce, reducing prejudice, and more. Ibid. at 68. Commissioners Arlan
Melendez and Michael Yaki dissented, citing that the report findings “present an incomplete, unbalanced view of the
social science research on the topic.” Ibid. at 98. Commissioner Yaki wrote in a separate dissent, “In the 21st
century...resegregation, racial division, and ethnic isolation [have] no more place now than it did over a half-century
ago. While we must acknowledge that the methods of ensuring diversity have become immensely more complicated,
and that the challenge of ensuring diversity becomes ever greater as the diversity of our country increases, it does
not mean that we, as a country, should retreat from our obligations—indeed, our sacred duty—to ensure that the next
generation of Americans, and the generations after, are raised in a United States, indivisible, not merely regardless
of race, color, creed or national origin, but embracing each other’s race, color, creed and national origin.” Ibid. at
104.

% U.S. Commission on Civil Rights, “Becoming Less Separate? School Desegregation, Justice Department
Enforcement, and the Pursuit of Unitary Status,” 2007. The report does note that within the parameters of this study,
“when the analysis includes other racial and ethnic groups, such as Hispanics, Asian Americans and Native
Americans, the results indicate that school districts, on average, are substantially more integrated than would appear
from a comparison of just the black-white balance alone.” Ibid. at xiii.

% Ibid. at 80. This report explains that as per the Supreme Court established in Green v. County Sch. Bd. of New
Kent County that “a school system that successfully transitioned from a segregated, racially dual system to an
integrated one would be classified as ‘unitary.”” Ibid. at Xi.

% U.S. Department of Education, “Every Student Succeeds Act (ESSA),” supra note 16.
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reauthorized several times since its inception to incorporate certain programmatic changes in hopes
of more effectively making progress towards its fundamental goals.®” While progress has been
made, the ultimate goals of ESEA still remain unrealized today, as educational opportunity remains
unequal for students.

OVERVIEW OF NO CHILD LEFT BEHIND—SUCCESSES AND FAILURES

ESEA was most notably reauthorized in 2002 with the passage of the No Child Left Behind
(NCLB) Act due to a bipartisan effort, which was intended to increase the accountability of
districts receiving Title I funding by implementing performance measures that could identify and
address achievement gaps among students in order to expand educational opportunity.®® Of all the
reauthorizations of ESEA, NCLB was by far the most comprehensive and expansive because it
expanded the federal role in public education.®® NCLB set benchmarks for student performance
and implemented assessment tools, such as annual testing in math and reading, and required public
reporting of that testing data, disaggregated by race and other student characteristics.'® In addition,
rigorous standards were set for teachers and certain interventions were put in place for schools that
receive Title | funds as an accountability measure.

NCLB, like its predecessor reauthorizations of ESEA, contained a finance comparability provision
that required schools that receive Title | funds to provide comparable education services to schools
that do not receive Title | funds.®? The comparability requirement originated from a report that
was released by the National Association for the Advancement of Colored People (NAACP) in
1969, stating that Title I funds were being misused, as the funds were not being spent to enhance
high-poverty schools, but were instead spent to fill the gaps that existed from state and local
funding streams.’®® Over time and various administrations, however, the comparability
requirement regulations were relaxed and lacked enforcement for a period of time.}** NCLB
sought to expose and address achievement gaps, and while the act once again raised standards, it

97 “The ABC’s of ESEA and No Child Left Behind,” Education Post, http://educationpost.org/issues/taking-
responsibility/esea-reauthorization/abcs-esea-child-left-behind/.

% U.S. Department of Education, “Every Student Succeeds Act (ESSA),” supra note 16; Tom Loveless, “The
Peculiar Politics of No Child Left Behind,” Brookings Institution, Aug. 1, 2006, https://www.brookings.edu/wp-
content/uploads/2016/06/08k12education_loveless.pdf.

9 Kimberly Jenkins Robinson, Disrupting Education Federalism, 92 Wash. U. L. Rev. 959, 965 (2015).

100 |bid. at 966.

101 | bid.

102 «“Comparability of Services,” New America Foundation, https://www.newamerica.org/education-policy/policy-
explainers/early-ed-prek-12/school-funding/federal-funding/title-i/fiscal-requirements/comparability-services/.
103 «Fiscal Requirements,” New America Foundation, https://www.newamerica.org/education-policy/policy-
explainers/early-ed-prek-12/school-funding/federal-funding/title-i/fiscal-requirements/.

104 «“Comparability of Services,” New America Foundation, supra note 102.
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became increasingly clear that implementation of the goals of NCLB would prove to be
challenging.%®

Some have argued that NCLB set standards that did not necessarily help in advancing equal
educational opportunities for students as it was originally intended, as the NCLB standards of
equity are merely symbolic.1% While Title | imposed achievement standards, NCLB required low-
income students to meet certain proficiency standards without the promise of their schools
receiving equitable funding to help them meet those standards.’®” Furthermore, some argue that
NCLB exemptions to spending Title | funds (for example, unequal spending on teacher salaries)
essentially allowed states and school districts to make funding decisions that may not have
ultimately helped the most disadvantaged students.!%® Ultimately, states and school districts
consistently spend less on schools that serve higher numbers of low-income students than schools
that do not.1%°

After its passage, NCLB faced criticism from advocates on both sides of the aisle due to what they
viewed as onerous requirements and standards that it put in place.*'° Some advocates decried what
they viewed as insufficient capacity of states and districts to implement NCLB standards and that
NCLB did not allocate or distribute sufficient funding to cover implementation costs.!! In these
advocates’ view, complying with federal administrative requirements was already an onerous
undertaking for state education agencies, and NCLB dramatically increased that administrative
burden.!*2 Furthermore, advocates criticized that the U.S. Department of Education was enforcing
NCLB requirements inconsistently, which undermined its implementation.'®* Most states had
difficulties meeting the educational standards set forth by NCLB, and were eventually released
from some provisions through waivers granted by the U.S. Department of Education if they agreed
to different conditions in order to maintain their federal funding.'4

105 U.S. Department of Education, “Every Student Succeeds Act (ESSA),” supra note 16.

106 Derek W. Black, The Congressional Failure to Promote Equal Protection Through ESEA, 90 B.U. L. Rev. 313,
315 (2010).

107 1bid.

108 1bid.

109 1bid.

10| oveless, supra note 98, at 1.

111 Robinson, “Disrupting Education Federalism,” supra note 99, at 994, 999,

112 Dan Lips and Evan Feinberg, “The Administrative Burden of No Child Left Behind,” The Heritage Foundation,
Mar. 23, 2007, http://www.heritage.org/education/report/the-administrative-burden-no-child-left-behind (“No Child
Left Behind increased state and local governments’ paperwork burden by 6,680,334 hours, at an estimated cost of
$141 million dollars.”). NCLB’s provisions placed a strong emphasis on accountability, and while many scholars
agree with the critique that this came with an increased administrative burden, some note that this administrative
burden—a common feature of civil rights legislation—aims to ensure that NCLB goals are met. See Michael A.
Rebell, The Right to Comprehensive Educational Opportunity, 47 Harv. C.R.-C.L. L. Rev. 47 (2012).

113 Robinson, “Disrupting Education Federalism,” supra note 99, at 1002.

114 1d. at 966.
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The fact that so many states requested waivers due to their inabilities to meet educational standards
has been seen by some advocates as a deviation from the accountability goals of NCLB. “This
policy framework has shifted the blame for inequality from issues of race and poverty to teachers
and teachers’ organizations—and it has failed[,]” and “states accepting onerous conditions in
exchange for a waiver from NCLB sanctions, due to fall on many thousands of schools which have
failed to meet the standards, reflects this failure.”*'®> On one hand, some advocates view NCLB as
having moved education policy away from attempting to close achievement gaps by addressing
equity issues such as poverty and segregation, and instead toward implementing policies “based
on the premise that setting demanding standards, coupled with harsh sanctions, can equalize
schooling.”*'® On the other hand, opposing views dictate that the states’ struggles to meet
accountability goals is evidence that these burdensome federal mandates should be eliminated
altogether, allowing states to opt out altogether and use Title | funds at their discretion.'” As time
went on, NCLB was met with opposition from both ends of political spectrum, agreeing that a
change is needed, but disagreeing fundamentally on what that change should look like.18

THE EVERY STUDENT SUCCEEDS ACT AND ITS POTENTIAL FOR CREATING
EDUCATIONAL OPPORTUNITIES

President Barack Obama signed the Every Student Succeeds Act (ESSA) into law in December
2015, which reauthorized ESEA by replacing NCLB, the previous version of the law.'!° Because
NCLB’s accountability measures had drawn criticism because of their implementation challenges,
ESSA shifted accountability to the states, while still providing limited federal oversight in order
to ensure quality education and the advancement of equity for disadvantaged students.*?°

The new law allows states to grant waivers to schools that have more than 40 percent of students
enrolled from low-income backgrounds, which would allow schools to use Title | funds for
schoolwide purposes.’?® Some believe this will enable school districts “to pursue more

115 Orfield et al., “E Pluribus... Separation: Deepening Double Segregation for More Students,” supra note 29, at
XiX.

116 Orfield et al., “Brown at 60: Great Progress, a Long Retreat and an Uncertain Future,” supra note 14, at 32.
17 Lindsey Burke, “Reauthorizing No Child Left Behind: Four Recommendations to Advance Federalism in
Education,” The Heritage Foundation, December 8, 2014, http://www.heritage.org/education/report/reauthorizing-
no-child-left-behind-four-recommendations-advance-federalism.

118 | oveless, supra note 98, at 1.

119 Every Student Succeeds Act of 2015 (ESSA), 20 U.S.C. 86301 et seq.

120 U.S. Department of Education, “Every Student Succeeds Act (ESSA),” supra note 16.

121 Andrew Ujifusa, “Funding Flexibility Enhanced under New K-12 Law,” Education Week, January 5, 2016,
http://www.edweek.org/ew/articles/2016/01/06/funding-flexibility-enhanced-under-new-k-12-law.html.
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transformative innovation to close achievement gaps and other performance measures that clearly
indicate important outcomes and therefore opportunity.””??

Those who support ESSA believe that the law includes new provisions that will increase
transparency and shed light on certain inequities in the educational system.*?® For example, ESSA
requires that schools report actual per-pupil expenditures and students’ access to rigorous courses,
and the most recent relevant data in the Civil Rights Data Collection.'?* Also, ESSA leaves
measures in place to help guard against low-income students and students of color being
disproportionately taught by inexperienced or ineffective teachers.?®

Critics of ESSA believe that the law can do much more to help disadvantaged students receive a
quality education.*?® For example, while ESSA authorizes a 3 percent annual funding increase,
critics say that the law should authorize a more significant funding increase.?” The law adds two
new provisions that involve funding equity—requiring improvement plans for the lowest
performing schools to address resource inequities, and implementing a competitive grant program
to allow districts to create weighted per-pupil funding formulas to help the most disadvantaged
students—but the provisions fail to address whether districts are “presently receiving adequate
state-level funding.”!?

While ESSA eliminated some of the most burdensome requirements of NCLB and scaled back on
the sanctions for noncompliance, some argue that ESSA still maintains the same structure of
NCLB, which operates primarily as a test-based system.'?® On one hand, critics in favor of more
state control over education argue that ESSA falls short of yielding states the full authority to make
their own decisions about education.®*® On the other hand, critics concerned that ESSA moved
away from its equity principles argue that the reduced oversight at the federal level leaves states

122 Doug Mesecar, Lexington Institute, U.S. Commission on Civil Rights, Briefing: Public Education Funding
Inequity in an Era of Increasing Concentration of Poverty and Resegregation (Washington, D.C., May 20, 2016), p.
4 (hereinafter Mesecar Statement).

1231 iz King, The Leadership Conference on Civil and Human Rights and The Leadership Conference Education
Fund, testimony, Briefing Transcript, pp. 78-79; Forte, Briefing Transcript, supra note 69, at 270.

124 King, Briefing Transcript, supra note 123, at 78-79.

125 |bid.

126 William J. Mathis and Tina M. Trujillo, “Lessons from NCLB for the Every Student Succeeds Act,” National
Education Policy Center, November 2016, http://nepc.colorado.edu/files/publications/PB%20Mathis-
Trujillo%20ESSA_0.pdf.

127 Joseph Rodgers, The Campaign for Educational Equity, U.S. Commission on Civil Rights, Briefing: Public
Education Funding Inequity in an Era of Increasing Concentration of Poverty and Resegregation (Washington,
D.C., May 20, 2016), p. 7 (hereinafter Rodgers Statement).

128 |bid.

129 Mathis and Trujillo, supra note 126.

130 Ann Ryland and Lindsey Burke, “School Rules: Lessons from the ESSA Regulatory Process,” The Heritage
Foundation, February 1, 2017, http://www.heritage.org/education/report/school-rules-lessons-the-essa-requlatory-

process.
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with accountability mandates that are unclear and insufficient.®* Leaving decision making in the
hands of the states may lead to varied enforcement as well as varied expectations of goals, funding,
and technical support across states.'? Furthermore, critics charge that ESSA does not move the
country any closer to the original goals of ESEA, which were to ensure that federal funds were
used to provide equal educational opportunities for disadvantaged students.*®

Critics believe that in order for ESSA to be more effective in achieving its equity goals, a number
of things can be improved upon by states, districts, and schools.!3* Some critics advocate that states
must lessen their regulatory role and provide more assistance to districts and schools to ensure
equal access to resources, including high-quality teachers and curriculum.!3 In addition, critics
argue schools must look beyond just test scores, and develop thoughtful assessment and
accountability measures that take into account both the desired outcomes and the necessary inputs
to achieve those outcomes.**® Efforts should be made to improve instruction through reviews and
evaluations, and criteria should be developed for when interventions are necessary.'®’
Furthermore, investing in early education, extended school schedules, reducing class size, building
school-community partnerships and other investments can help states, districts, and schools
achieve ESSA’s equity goals.®®

Recommendations from the Equity and Excellence Commission

The Equity and Excellence Commission, a federal advisory committee chartered by Congress,
prepared a report for the Secretary of Education in 2013 titled “For Each and Every Child: A
Strategy for Education Equity and Excellence.”**® The bipartisan Commission was comprised of
a body of members from academia, research organizations, nonprofits, advocacy organizations,

131 The Conversation, “Why Every Student Succeeds Act Still Leaves Most Vulnerable Kids Behind,” U.S. News
and World Report, December 14, 2015, available at https://www.usnews.com/news/articles/2015-12-14/why-every-
student-succeeds-act-still-leaves-most-vulnerable-kids-behind; Conor Williams, “Williams: Why Progressives
Should Fear, Conservatives Should Hate and Obama Should Veto the NCLB Rewrite,” The 74, November 29, 2015,
https://www.the74million.org/article/williams-why-progressives-should-fear-conservatives-should-hate-and-obama-
should-veto-the-nclb-rewrite.

132 Williams, “Williams: Why Progressives Should Fear, Conservatives Should Hate and Obama Should Veto the
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labor unions, the media, the private sector, government, and others, with a diverse wealth of
experience and research on school finance equity.'*° This Commission was charged with providing
advice to the Secretary of Education on how to better address “disparities in meaningful
educational opportunities that give rise to the achievement gap, with a focus on systems of finance,
and to recommend ways in which federal policies could address such disparities.”*** The
Commission found that for the most part, the education finance systems of most states do not take
into account the actual costs of providing a high-quality education with academic standards that
deliver high achievement of all students, noting that “[t]heir schools have less, yet their students
need more.”**? The Commission also noted:

Admittedly, many of these disadvantaged students enter school far behind their more
advantaged peers. But instead of getting deadly serious about remedying that fact—by
making sure such students are in high-quality early childhood and pre-K programs, attend
schools staffed with teachers and leaders who have the skills and knowledge to help each
student reach high standards, get after-school counseling or tutorial assistance or the
eyeglasses they need to see the smart board—the current American system exacerbates the
problem by giving these children less of everything that makes a difference in education.'®

Furthermore, educational resources are often not used most efficiently, which hinders schools’
ability to ensure that all students receive a quality education.**

The Commission recommended that states and districts conduct analyses to identify the
educational resources and associated costs needed to deliver high academic achievement, and to
publically report that information.'*® The Commission concluded that adopting an education
finance system that is able to equitably distribute resources and adequately fund public education
for all students is of the utmost importance, and schools should ensure that funding is streaming
from “stable and predictable” sources.**® The Commission reported that states and districts should
monitor their school finance systems, and adapt said systems accordingly based on changes to
academic standards, research, costs, student demographics, or other factors.*’ Furthermore, the
Commission called for a priority to be placed on using funds efficiently; innovation should be

140 |bid. at 5 (list of members). This bipartisan Commission included several scholars and researchers that are cited
in this report. While members of this Commission had opposing viewpoints on how to address disparities in
educational opportunity, they came to an agreement on a meaningful set of findings and recommendations in order
to help advise the Secretary of Education.
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encouraged, such as the use of technology to enhance the educational experience; and data should
be used to track student achievement in relation to the resources needed to provide quality
education to all students.4®

The Commission also provided a few recommendations at the federal level, noting that “there is
no constitutional barrier to a greater federal role in financing K-12 education.”*4
Recommendations included creating legislation to target new funding for schools serving low-
income students to enhance achievement for all students, incentivizing states to reform their
education funding structures, and providing oversight to measure the performance of the new
equity investments.>® Recommendations suggested that there should be more oversight on the part
of the federal government to monitor states and districts to ensure that state and local funds are
being distributed equitably. Additionally, the Commission recommended that the federal role in
enforcing equity principles should be expanded to provide better oversight to ensure educational
opportunity for all students.!

Since the Commission provided its guidance, the U.S. Department of Education under the Obama
administration had generated grant programs specifically designed to increase integration of low-
income students in school districts.’® In 2016, the U.S. Education Secretary announced the
“Opening Doors, Expanding Opportunities” grant competition, a $12 million investment for up to
20 districts or group of districts, aimed at increasing socioeconomic diversity in schools and
improving academic achievement.®>® This is in addition to some of the Department’s other grant
initiatives focused on fostering diversity in schools, which include the “Charter Schools Program,”
“Investing in Innovation,” and the “Magnet Schools Assistance Program.”'®* This is also in
addition to OCR’s guidance on educational resource equity, which aims to address disparities and
help districts “comply with the legal obligation to provide students with equal access to these
resources without regard to race, color, or national origin.”**

In March 2017, the U.S. Department of Education under the Trump administration announced that
the “Opening Doors, Expanding Opportunities” grant program would be discontinued.*®
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Federal, State and Local Funding Streams—How Public Education is Funded

Each year, the U.S. spends over $550 billion on public education.® In 2014, the U.S. had $623.2
billion in public elementary-secondary school system revenue, comprised of $54.5 billion in
federal revenue, $288.1 billion in state revenue, and $280.5 billion in local revenue.’®® As the
numbers show in Figures 1 and 2, public education funding is heavily reliant on state and local
funding, with only about 9 percent of direct expenditures being contributed from the federal
government.*>®

Education spending varies drastically across states and localities in the U.S. While school districts
spend an average of $11,066 on each student each year, that number fluctuates dramatically from
district to district.1®° This fluctuation is based on the ability to raise money at the local level and
funding allocations at the state and federal levels, which are calculated based on a variety of
funding formulas.®! As displayed in Figure 3, there are varying levels of spending per-pupil at the
state level, from $6,546 per-pupil in Utah at the low end and $20,156 per-pupil in New York at
the high end.'®? This disparity is caused by a number of factors, such as a state’s economy,
resources, differences in regional costs, and willingness to fund education.'®® In addition, intra-
district funding disparities are sometimes present, often attributed to the allocation of teachers.®*
Higher-paid, more experienced teachers tend to be employed at lower-needs schools, and lower-
paid, less experienced teachers are congregated in high-needs schools.’® Despite the various
funding streams, however, there are still significant gaps in funding which create fundamental
inequities that cause high-poverty schools to be unable to offer equal educational opportunity to
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their students.'®® These gaps ultimately deny “equal let alone equitable resources for the students

most in need.”*®’
Figure 1: Total Revenue (in Thousands of Dollars) for Public
Elementary and Secondary Education in the U.S., FY 2014
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Source: Compiled by USCCR from U.S. Department of Education, National Center for Education Statistics, Common Core of Data (CCD),
“National Public Education Financial Survey (NPEFS),” fiscal year 2014, and NCES, “Revenues and Expenditures for Public Elementary and
Secondary Education: School Year 2013-14, p. 5, Table 1.
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Figure 2: Percentage of Total Revenue for Public Elementary
and Secondary Education in the U.S., FY 2014
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Source: Compiled by USCCR from U.S. Department of Education, National Center for Education Statistics, Common Core of Data (CCD),
“National Public Education Financial Survey (NPEFS),” fiscal year 2014, and NCES, “Revenues and Expenditures for Public Elementary and
Secondary Education: School Year 2013-14, p 5, Table 1.
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Figure 3: Expenditures Per-Pupil for Public Elementary
and Secondary Education by State, FY 2014
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Measuring Inequity

As mentioned, there are various levels of spending among schools on a national basis. The U.S.
Department of Education measures school finance equity—also called the “equity factor”—to
determine how equitably funding is distributed across school districts in a state.'®® The equity
factor measures how much the average per-pupil spending in a given district deviates from the
average per-pupil spending in the state (measured in a percentage), taking into account the size
and poverty level of the district.2%® School finance equity can vary widely across districts, based
on how states decide to distribute funds, how many school districts exist in a given state, and the
size of those districts.}’® To explain further:

If a state has a large number of small school districts, it tends to have more variation in per-
pupil expenditure. A smaller number of large school districts translates into less variation
and more equity.

This makes sense intuitively—if you aggregate funding in large school districts, and then
distribute it among a large number of students in a uniform fashion, local funding
disparities are minimized. Small school districts, on the other hand, magnify the influence
of local property taxes and thus disparities in local property wealth. Moreover, funding
decisions are less centralized, leading to wider variation in per-pupil expenditure levels.17!

For example, districts in the South tend to be the most equitable with an average equity factor of
10.5 percent, as compared to districts in the Northeast that tend to be the least equitable, with an
average equity factor of 14.9 percent.'’? Although this may seem counterintuitive, southern states
generally have fewer, large districts relative to the Northeast, with an average of 200 districts with
about 5,650 students in the southern region as compared to an average of 330 districts with 2,670
students in the Northeast region.!”® States that have higher per-pupil average expenditures tend to
have higher equity factors, as they may have wealthier districts with higher per-pupil expenditures
that skew the average for the state.!’* This measure of equity does not apply to intra-district
inequities due to the equity formula using district level per-pupil spending averages.'”™ It is
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important to note that intra-district inequities occur, often most starkly reflected in disparities in
teacher salaries across schools, as the most experienced teachers tend to gravitate towards schools
with the most resources.’

Fundamental Funding Inequities at the Local Level

As mentioned above, nearly half of all public elementary-secondary school system funds were
drawn from local government revenue. As such, the level of local revenue that is provided for
public education is correlated to property values in a particular school district.}”” For decades, this
correlation has been a cause for concern, as disparities in wealth can create fundamental inequities
in school funding between high-poverty and low-poverty districts.’®

This concern is not new, as President Nixon’s Commission on School Finance released a report
entitled Schools, People, Money: The Need for Educational Reform in 1972. The report found that
reliance on local property taxation for financing schools “has become inadequate to do the job,”
citing “serious imbalances in the money available and the money needed for tax revenues for
schools.”*"® The report explains that the use of property taxes was the traditional way of funding
schools for many years, but certain changes have created imbalances in that system:*°

But the growth of manufacturing and other industries, the relative decline in the importance
of agriculture, the migrations to cities and to suburbs have created enormous imbalances
in this traditional system. Real estate is no longer the fundamental measure of the ability
of people to pay for government services or of their need for them. Yet it has persisted as
practically the sole local basis for financing schools and other community activities. And
that very persistence became one of the principal causes of the growing inequities and
inefficiencies. s
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Local school boards do not always have autonomy when it comes to establishing their own district
budget and a tax rate to support that budget.'® Those districts that are fiscally independent may be
beholden to a vote to approve any proposed budget increases or changes in the tax rate, but those
districts that are not fiscally independent are not able to impose their own taxes, and must rely on
local or county government to approve any budget and tax adjustments.'® Some scholars believe
that local participation in school board governance has been diminished to the point where it may
no longer exist in certain localities, notably in low-income communities and communities of
color.*® These residents often lack the political power and financial means to influence local
governance to create favorable policies and reforms, and these communities may lack funds for
implementation of any desired reforms.*®® Additionally, parents do not have much control over
choosing schools for their children, often restricted by their ability to afford to live in certain
neighborhoods.'® Accountability is also lacking at the local level, with low voter participation in
local school board elections, limited attendance at school board meetings, and limited community
influence on school board decisions.!®” All of these factors contribute to a lack of actual local
control over the decision-making process in funding local public schools.

Due to the nature of the funding system at the local level, the share of local funds contributed to
public education can greatly differ across school districts and even within districts. During the
2008-2009 school year, 14 states and the District of Columbia saw over half of their education
revenue come from local sources.'® This is in contrast to a state such as Vermont, where very little
local revenue is used to fund public schools, and over 85 percent of its public education revenue
comes from the state.®® Since states typically have funding formulas to address some of the gaps
in funding, these funding formulas vary across states and can contribute to educational inequities
across schools.*®

There is little dispute that public education funding at the local level varies from district to district
based on the overall wealth of the district.!®* The San Antonio Independent School District v.
Rodriguez Supreme Court decision addressed whether unequal funding for public schools is
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unconstitutional discrimination.'®> The Supreme Court determined that the San Antonio funding
system that relied on local property taxes did not violate the Equal Protection Clause of the
Fourteenth Amendment.*®® The decision ruled that the federal government is not constitutionally
obligated to provide public education.!®* Supreme Court Justice Thurgood Marshall dissented,
arguing that education was too important to be left to the political process.'*®

Following the San Antonio decision, advocates for equitable funding shifted their focus to
litigation in the state courts. While San Antonio affirmed that education is not a fundamental right,
subsequent federal cases opened the door for further challenges at the state level, with the Plyler
v. Doe decision indicating that free public education cannot be denied to students based on their
immigration status and Papasan v. Allain where the court chose not to decide whether “minimally
adequate education” is a fundamental right.'®® Thus, a wave of litigation started at the state level,
making equity-based arguments based on state constitution clauses on equal protection and
requiring the provision of educational services for all students.*®’

Some advocates and legal scholars believe that the San Antonio decision should be revisited.'*
One examination of the decision indicated that San Antonio was “a federalism decision,” and “a
right to adequate education would not be inconsistent with the Court’s federalism concerns” if it
can be demonstrated that education is a key part of the federal system.'®® Some argue that the
Constitution contains certain provisions that imply the right to an education at the federal level,
and have provided a theoretical legal foundation to support that argument.?®® Some acknowledge
the steadily increasing federal role in public education over the past several decades since the
enactment of ESEA, and point out that the “actions of Congress and the executive branch in the
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sixty years following the decision have established an implicit federal right to education that is
equivalent—and perhaps even superior—to any right the Court might have established.” 2%

On the other hand, there are arguments against revisiting San Antonio.?° Some constitutional law
scholars believe that San Antonio was “correctly decided,” as the Constitution “protects us from
certain kinds of governmental action . . .” but “does not create expansive positive rights or
guarantee governmental assistance.”?®® Furthermore, the assumption of those who argue for
revisiting San Antonio is that there will be success at the federal judicial level where local
policymakers have failed, however opposing scholars argue federal judges lack “the capacity and
expertise to solve entrenched problems like the achievement gap from the bench.”?** Some
advocates argue that the role of providing public education should be left to the states, as federal
intervention has “brought out the worst in education governance,” and creates a “compliance
burden” that invests time and money that could be better allocated to improve educational
outcomes.?%® Some scholars argue that while there may be valid arguments for revisiting the issue
of whether there is (or should be) a federal right to education, it may not be wise to revisit this in
federal court in order to “achieve a quick fix to the country’s school funding problems,” especially
when there has been decades of successful state school funding litigation.?%

201 sarah G. Boyce, The Obsolescence of San Antonio v. Rodriguez in the Wake of the Federal Government’s Quest
to Leave No Child Behind, 61 Duke L.J. 1025, 1029 (2012).

202 Daniel S. Greenspahn, A Constitutional Right to Learn: The Uncertain Allure of Making a Federal Case out of
Education, 59 S.C. L. Rev. 755 (2008); Alfred A. Lindseth, et al., Federal Courts Can’t Solve Our Education Ills, 17
Education Next 71 (Spring 2017), http://educationnext.org/files/ednext xvii_2_forum.pdf.

203 _indseth et al., supra note 202, at 73.

204 | bid.

205 Jennifer Marshall, “Freeing Schools from Washington’s Education Overreach,” The Heritage Foundation, April
6, 2011, http://www.heritage.org/education/report/freeing-schools-washingtons-education-overreach; see also U.S.
House of Representatives, Subcommittee on Oversight and Investigations, Committee on Education and the
Workforce, “Education at a Crossroads: What Works and What's Wasted in Education Today, Subcommittee
Report,” July 17, 1998, http://www.eric.ed.qov/PDFS/ED431238.pdf; Jennifer Marshall and Lindsey Burke, “Why
National Standards Won’t Fix American Education: Misalignment of Power and Incentives,” The Heritage
Foundation, May 21, 2010, http://www.heritage.org/education/report/why-national-standards-wont-fix-american-
education-misalignment-power-and.

206 Greenspahn, supra note 202, at 783.
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The Role of the State & Gradual Disinvestment

States have constitutional obligations to provide public education to all students.?°” All 50 states
stipulate in their constitutions their obligation to provide public education.??® States play a major
role in funding public education, as nearly half of the overall education revenue stream comes from
state funds.?%® Historically, public education was largely funded by local revenue, but states have
played an increasingly important role in public education funding since the 1970s.21% In addition
to the collection of local property taxes, states fund public education through a variety of other
taxes and nearly half of states also use lottery proceeds to supplement public education funding.?!*

States typically utilize funding formulas to distribute state funds collected to local or regional
school districts within that state.?!? There are two basic ways states fund schools at the state level,
either by allocating an amount per-pupil (foundation formulas) or allocating an amount for certain
positions (teachers, principals, etc.).?!3 While the majority of states utilize foundation formulas, it
is up to the individual state to make funding allocation decisions and there are nuanced calculations
that determine their distribution of funds, which take factors such as per-pupil spending, equity or
adequacy into account, but also give consideration for certain types of students or programs such
as special education, Limited English Proficiency, or at-risk programs.?* It is the decision of the
individual state to determine how to distribute its funds to the school districts in that state, and
these decisions ultimately can “have a profound effect on the resources districts receive and the

207 Emily Parker, “50 State Review: Constitutional Obligations for Public Education,” Education Commission of the
States, March 2016, https://www.ecs.org/ec-content/uploads/2016-Constitutional-obligations-for-public-education-
1.pdf. Since the San Antonio v. Rodriguez decision affirmed that the federal government does not have the
responsibility to provide public education, the responsibility was left to the states, based on language in their
individual constitutions. This language varies from state to state, but has been used as the basis for court cases and
policy decisions for educational equity. The chart included in this article reviews the language of each state’s
constitution to determine if each constitution includes language about public school funding, religious restrictions,
education for students with disabilities, students’ age, the duration of the school year, and the establishment of state
higher education systems.

208 Black, The Congressional Failure to Promote Equal Protection through ESEA, supra note 106, at 316.

209 .S. Census Bureau, “Public Education Finances: 2014,” June 2016, p. 5,
https://www2.census.gov/govs/school/14f33pub.pdf.

210 “Federal, State and Local K-12 School Finance Overview,” New America Foundation, June 2015.

211 Kathy Checkley, “Money Matters: A Primer on K-12 School Funding,” Center for Public Education, July 2,
2008, http://www.centerforpubliceducation.org/Main-Menu/Policies/Money-matters-At-a-glance/Money-matters-A-
primer-on-K12-school-funding.html.

212 «“Federal, State and Local K-12 School Finance Overview,” supra note 210.

213 Education Commission of the States, “Understanding State School Funding,” 13 The Progress of Education
Reform 3 (2012).

214 |bid; Checkley, supra note 211. As defined in the Checkley article, “equity” means an equal distribution of
money among students, and “adequacy” refers to the level of funding required for students to succeed.
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educational opportunities they provide.”?*® This autonomy in decision making about creating
funding formulas and allocations inevitably creates a variance in approaches among states and
among districts.?%

Since public schools rely heavily on state funding, it can be particularly detrimental to the quality
of education when state levels of funding are reduced.?!’” The Center on Budget and Policy
Priorities conducted a survey on school funding which indicated that many states have been
reducing funding since the Great Recession, and specifically found that at least 31 states provided
less school funding per-pupil in 2014 than in 2008, and cuts in about half of those states exceeded
10 percent.?!® During the recession, property values dropped as well which reduced local education
revenue and put schools in the position where they either had to cut back educational services or
devise a strategy to raise more revenue (which is challenging in a recession).?*°

The Education Law Center has reported similar information, finding that the highest-poverty
districts receive an average of $1,200 less per-pupil than the lowest-poverty districts, and districts
serving the largest numbers of students of color receive about $2,000 less per-pupil than districts
who serve fewer students of color.??° See also Figure 4, which shows an overall decline over time
in the percentage of revenue for public elementary and secondary schools coming from states from
1999-2014.

With funding inequities at the local level and disinvestment at the state level, fundamental
inequities occur based on the overall wealth of a community or district. The majority of states do
not allocate more funding to high-poverty school districts.??* A recent report from the Education

215 Natasha Ushomirsky and David Williams, “Funding Gaps 2015: Too Many States Still Spend Less,” The
Education Trust, March 2015, p. 6, https://edtrust.org/wp-
content/uploads/2014/09/FundingGaps2015_TheEducationTrust1.pdf.

216 Statement of Beth Schiavino-Narvaez, Superintendent of Hartford Public Schools, U.S. Commission on Civil
Rights, Briefing: Public Education Funding Inequity in an Era of Increasing Concentration of Poverty and
Resegregation (Washington, D.C., May 20, 2016), p. 2 (hereinafter Schiavino-Narvaez Statement).

217 Beth Schiavino-Narvaez, Superintendent of Hartford Public Schools, testimony, Briefing Transcript, p. 30. Ms.
Schiavino-Narvaez notes that Hartford schools have experienced eight years of flat funding from the city and are
facing a $900 million deficit at the state level, which puts at risk efforts to “integrate our schools, provide more to
those schools that need more and to continue the progress of our district . . . ”

218 Michael Leachman et al., “Most States Have Cut School Funding, and Some Continue Cutting,” Center on
Budget and Policy Priorities, January 25, 2016, p. 1, http://www.cbpp.org/sites/default/files/atoms/files/12-10-
15sfp.pdf. The Great Recession refers to the market decline that occurred in the late 2000s into the early 2010s.
219 |bid. at 10-11.

220 eadership Conference Education Fund and Education Law Center, “Cheating Our Future: How Decades of
Disinvestment by States Jeopardizes Equal Educational Opportunity,” June 2015, p. 3 (hereinafter Cheating Our
Future), http://ctschoolfinance.org/assets/uploads/files/Cheating-Our-Future-How-Decades-of-Disinvestment-by-
States-Jeopardizes-Equal-Educational-Opportunity.pdf.

221 statement of Danielle Farrie, Research Director, Education Law Center, Briefing: Public Education Funding
Inequity in an Era of Increasing Concentration of Poverty and Resegregation (Washington, D.C., May 20, 2016), p.
2 (hereinafter Farrie Statement).
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Law Center reported that fourteen states including Pennsylvania and Illinois had “regressive”
funding patterns where more funds were allocated to affluent districts rather than districts serving
poor students.??? Nineteen other states (including California and Florida) have “flat” funding that
does not allocate any additional funds to high-poverty schools.??® Inequities also occur based on
race and/or ethnicity. School districts that serve students of color often receive less funding than
districts that serve fewer students of color, and these inequities are often “more prevalent, and
more substantial, than those based on poverty.”?%

Figure 4: Percent of State Revenue for Public Elementary
and Secondary Schools From 1999-2014
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Source: Compiled by USCCR from the Digest of Educational Statistics, U.S. Department of Education, National Center for Education Statistics,
Common Core of Data (CCD), “National Public Education Financial Survey,” 1989-90 through 2012-13

FUNDING INEQUITY LITIGATION

Although San Antonio v. Rodriguez recognized that there is no federal constitutional right to a
public education, high-quality public education is an important policy priority for many states.
Prior to San Antonio, a class action lawsuit (Serrano v. Priest I, 1l, and 111) brought on behalf of
California public school students successfully challenged the educational financing system in the
California State Supreme Court on equal protection grounds.??® In these cases, plaintiffs

222 Bruce D. Baker et al., “Is School Funding Fair? A National Report Card,” Education Law Center and Rutgers
Graduate School of Education, Spring 2015, p. 9,
http://blogs.edweek.org/edweek/state_edwatch/1s%20School%20Funding%20Fair%20-
%204th%20Edition%20(2).pdf.

223 | bid.

224 Ushomirsky and Williams, supra note 215, at 8.

225 Serrano v. Priest, 487 P.2d 1241 (Cal. 1971) (Serrano 1); Serrano v. Priest, 557 P.2d 929 (Cal. 1976) (Serrano
I1); Serrano v. Priest, 569 P.2d 1303 (Cal. 1977) (Serrano I11).
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successfully argued that poor school districts are unable to raise sufficient revenue from property
taxes at a reasonable tax rate, which deprives poorer districts of local control of their schools’
finances, and that wealth-based finance disparities violate the California state constitution.??
Furthermore, Serrano Il affirmed that education is a fundamental interest in California, pursuant
to the California State Constitution.??” As a result, the California legislature passed a finance
reform that increased funding minimums, set per-pupil spending maximums by capping tax rates,
and sought to redistribute funds in order to make up the difference in tax revenue generated by
poor and wealthy school districts.??® While Serrano | was litigated prior to San Antonio, Serrano
I1, Il and other “equity” cases that followed San Antonio were considered to be the “second wave”
of school finance litigation, following the “first wave” of federal cases that focused on the Equal
Protection Clause of the U.S. Constitution.??®

Following San Antonio v. Rodriguez, lawsuits that challenge the state’s public education funding
structure have been brought in 45 of the 50 states.?** These “second wave” lawsuits asserted similar
claims to that of the first wave cases, but focused on the equal protection clauses and education
clauses under state constitutions.?*! The Abbott v. Burke series of rulings by the Supreme Court of
New Jersey resulted in a ruling that New Jersey’s public education financing system was
unconstitutional as applied to poorer school districts, due to disparities in the funding distribution
among high-poverty urban and low-poverty suburban districts in the state.®? This led to a series
of subsequent rulings in various districts across New Jersey, which led to new legislation and the
implementation of certain remedial measures to ensure adequate and equal education for low-
income students.?

The “third wave” of litigation, or “adequacy” litigation, focused on the education clauses in state
constitutions and primarily challenged whether the funding levels of districts were sufficient based
on educational need.?® Based on states’ constitutional obligation to provide “adequate” or
“quality” education, plaintiffs who brought these lawsuits have been successful at challenging
funding inequities at the state level in over 60 percent of cases.?® These “adequacy” rulings differ

226 Serrano v. Priest, 557 P.2d 929,949-52 (Cal. 1976); see also Gillespie, supra note 19, at 999-1000.

227 Serrano v. Priest, 557 P.2d at 951; see also David Hinojosa and Karolina Walters, How Adequacy Litigation
Fails to Fulfill the Promise of Brown [But How It Can Get Us Closer], 2014 Mich. St. L. Rev. 575, 599 (2014).
228 Gillespie, supra note 19, at 999-1000.

229 Hinojosa and Walters, supra note 227, at 598-601.

230 Joseph R. Rogers, Jr., Director of Public Engagement/Senior Researcher, Campaign for Educational Equity at
Teachers College, Columbia University, testimony, Briefing Transcript, p. 17.

21 Hinojosa and Walters, supra note 227, at 598.

232 Abbott v. Burke, 575 A.2d 359 (N.J. 1990); see also Education Law Center, “The History of Abbott v. Burke,”
http://www.edlawcenter.org/cases/abbott-v-burke/abbott-history.html.

233 “The History of Abbott v. Burke,” supra note 232.

234 Hinojosa and Walters, supra note 227, at 602-03.

235 Rogers, supra note 230, at 17-18. Joseph Rogers notes in his testimony that after 1989, the rate of success for
plaintiffs bringing state education funding inequality cases increased, as courts were more willing to accept
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from earlier “equity” rulings, as they do not focus on the inequality of the tax base but rather the
outcomes for students of disadvantage.?*® As defined by precedents set by state courts, “adequate”
or “quality” education is characterized by 1) the standard of whether students are being adequately
prepared to “function as capable citizens of a democratic society and as competitive workers in the
global economy,” 2) whether students are acquiring the fundamental knowledge and skills to allow
them to pursue higher education or secure gainful employment, or 3) whether students have access
to the appropriate resources (i.e., quality instruction, adequate class sizes and school facilities,
access to technology, etc.) to acquire these knowledge and skills.?%’

As a result of state litigation, many states have implemented state funding reforms to increase
funding in districts serving the most disadvantaged students. From 1990-2011, 27 states
implemented funding reforms that increased funding for low-income districts, and these districts
spent $1,150 per-pupil more on average than high-income districts.?® School districts in states that
did not implement finance reforms have seen relatively no change in funding levels, and schools
that serve low-income students remain generally underfunded.?*

Disparities in Title | Spending at the Federal Level

States bear the primary responsibility of providing public K-12 education, although the federal
government does provide supplementary financial assistance.?*° Each year, the federal government
will spend approximately $79 billion on education programs, most of which is administered by the
U.S. Department of Education and distributed to states and school districts through funding
formulas and competitive grant programs.?*! One of the largest grant programs administered by
the U.S. Department of Education is authorized under Title I, Part A of ESEA, reauthorized in
2002 by NCLB and again in 2015 by the ESSA.?*2 This grant program provides financial assistance
to schools with the highest percentages of economically disadvantaged students to help ensure that

jurisdiction of these cases and were in a better position to be able to measure whether schools were meeting the
standard of providing a “quality” or “adequate” education for all students.

236 Statement of Jesse Rothstein, Director, Institute for Research on Labor and Employment, University of
California, Berkeley, U.S. Commission on Civil Rights, Briefing: Public Education Funding Inequity in an Era of
Increasing Concentration of Poverty and Resegregation (Washington, D.C., May 20, 2016), p. 3 (hereinafter
Rothstein Statement).

237 Statement of Joseph R. Rogers, Jr., Director of Public Engagement/Senior Researcher, Campaign for Educational
Equity at Teachers College, Columbia University, U.S. Commission on Civil Rights, Briefing: Public Education
Funding Inequity in an Era of Increasing Concentration of Poverty and Resegregation (Washington, D.C., May 20,
2016), pp. 2-3 (hereinafter cited as Rogers Statement).

238 Rothstein Statement, supra note 236, at 4-5.

239 | bid. at 5.

240 U.S. Department of Education, “10 Facts about K-12 Education Funding,” June 2005,
https://www2.ed.gov/about/overview/fed/10facts/index.htmli?exp .

241 «“Federal, State and Local K-12 School Finance Overview,” supra note 210.

242 “Every Student Succeeds Act (ESSA),” supra note 16.
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all students meet academic standards, and funds are allocated through statutory formulas based on
individual state education costs and poverty estimates.?** Each year, approximately $14 billion is
spent on Title | grants to Local Educational Agencies (LEAS), which serves approximately 24
million students in more than 50 percent of all public schools nationwide.?** Title | grants are
distributed through four separate funding formulas:

1.

Basic Grant Formula. Most school districts receive Title | funds under this formula, as
funds are distributed to districts if at least 10 children or 2 percent of its students is in
poverty.?*® Approximately 45 percent of Title | funds are distributed through the Basic
Grant Formula.?%

Concentration Grant Formula. Title | funds are distributed to school if they have at least
15 percent of poor students or 6,500 poor children, and districts receive the same amount
of funds no matter what percentage or number of poor students they serve above that
threshold.?*” Approximately 9 percent of Title | funds are distributed through the
Concentration Grant Formula.?*8

Targeted Assistance Grant Formula. The level of Title I funds a school district receives is
based on a weighted number or percentage of poor students served by the district.?*® About
23 percent of Title | funds are distributed through the Targeted Assistance Grant
Formula.?°

Education Finance Incentive Grant Formula. School districts receive Title | funds through
this funding formula based on their state’s level of school finance equity, rewarding states
that have good school finance equity and targeting those that have bad finance equity.!
Approximately 23 percent of Title | funds are distributed through the Education Finance
Incentive Grant Formula, and it is the most targeted funding formula.?>2

Historically under ESEA, Title I funding is meant to “supplement, not supplant” state and local
funding for education, and was intended to “reduce, and ultimately eliminate, disparities in

23 U.S. Department of Education, “Improving Basic Programs Operated by Local Educational Agencies (Title I,
Part A),” October 5, 2015, https://www?2.ed.gov/programs/titleiparta/index.html?exp=0.

244 U.S. Department of Education, “Fiscal Year 2017 Budget Summary and Background Information,” 2017, p. 16,
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245 Clare McCann, “Title I Distribution Formulas,” New American Foundation,
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educational quality.”?®® Historically, the “supplement, not supplant” provision was written into the
law based on findings that exposed “egregious misuses of funds,” resulting in an imbalance of per-
pupil expenditures between schools predominantly serving white students and schools
predominantly serving students of color.?* Approximately 5,750 Title 1 schools receive
approximately $440,000 less per year than non-Title | schools in the same district, and federal
funds are often used to make up for this difference instead of providing additional resources to
these high-poverty schools.?®® Districts may not use Title | funds to compensate for an inequitable
funding base at the state or local levels.?>® The U.S. Department of Education also proposed a rule
for the supplement-not-supplant provision in ESSA to help better implement the provision.?” The
regulation would have required districts to shift about $800 million to Title I schools from non-
Title 1 schools, or spend an additional $2.2 billion in state and local funds.?®® However, the
regulation was met with opposition from several groups, who were worried that it would send
district budgets into “chaos on a national level,” and was eventually dropped towards the beginning
of 2017.%%° Betsy DeVos, Secretary of Education under the Trump administration, has not provided
any specific guidance about this provision, other than to indicate that she shares the concerns of
GOP lawmakers, and will implement ESSA “as Congress intended.”?®

ESEA was originally passed by Congress to address disparities among high-poverty and low-
poverty schools. However, disparities still exist as evidenced by the range in per-pupil spending
among school districts around the country. In more than half of all states, high-poverty school
districts receive less funding than low-poverty school districts, and in nearly half of all states, high-

253 Elementary and Secondary Education Act of 1965, 20 U.S.C. §6321; U.S. Department of Education, “Fact Sheet:
Supplement-not-Supplant under Title I of the Every Student Succeeds Act,” August 31, 2016,
https://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-
act.
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Civil and Human Rights and The Leadership Conference Education Fund, U.S. Commission on Civil Rights,
Briefing: Public Education Funding Inequity in an Era of Increasing Concentration of Poverty and Resegregation
(Washington, D.C., May 20, 2016), at 7 (hereinafter King Statement) (Ms. King appeared on behalf of Wade
Henderson, President and CEO of the Leadership Conference on Civil and Human Rights. The written statement
was initially submitted by Mr. Henderson.).

27 Ary Amerikaner, Deputy Assistant Secretary, Office of Elementary and Secondary Education, U.S. Department
of Education, testimony, Briefing Transcript, pp. 101-102.

258 Thomas Frank, “Obama Administration drops last-minute Education Department rule change,” CNN, January 18,
2017, http://www.cnn.com/2017/01/18/politics/obame-rule-department-of-education/.

29 Nicole Gorman, “Education Department Drops Controversial 'Supplement Not Supplant' Regulation,” Education
World, January 19, 2017, http://www.educationworld.com/a_news/education-department-drops-controversial-
%E2%80%98supplement-not-supplant%E2%80%99-regulation-1979012106.

260 | pid.



https://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-act
https://www.ed.gov/news/press-releases/fact-sheet-supplement-not-supplant-under-title-i-every-student-succeeds-act
http://www.cnn.com/2017/01/18/politics/obame-rule-department-of-education/
http://www.educationworld.com/a_news/education-department-drops-controversial-%E2%80%98supplement-not-supplant%E2%80%99-regulation-1979012106
http://www.educationworld.com/a_news/education-department-drops-controversial-%E2%80%98supplement-not-supplant%E2%80%99-regulation-1979012106

CHAPTER 2: THE PUBLIC EDUCATION FUNDING STRUCTURE

poverty school districts spend less on education per-pupil than low-poverty school districts.??

While Title | funds are meant to supplement state and local funds, the funds ultimately do not go
very far, as they only amount to about $500-600 per-pupil per year.?5

Catherine Brown, in her testimony before USCCR, indicated that the U.S. Department of
Education can allocate more Title 1 money to high-poverty schools by consolidating the four
current Title I funding formulas into one simplified formula. Ms. Brown indicated that these
existing four formulas can “send opaque and even contradictory incentives to states and districts,”
and having one simplified formula can incentivize these states and districts “to create progressive
funding systems, systems that provide additional resources to schools serving students with
additional needs.”?%® Weighted funding formulas can also be a way to create a more equitable
funding system, and ESSA includes a pilot program for schools to create weighted funding
formulas to distribute funds based on student need, ultimately distributing more funds to
disadvantaged students.?®* Finally, the U.S. Department of Education had previously leveraged
existing programs (for example, the Investing in Innovation program, which “provides funding to
support local educational agencies (LEASs) and nonprofit organizations in partnership with one or
more LEAs or a consortium of schools,” and the Magnet Schools Assistance program, which
“provides grants to eligible local educational agencies to establish and operate magnet schools that
are operated under a court-ordered or federally approved voluntary desegregation plan”) and
proposed a $120 million grant program called “Stronger Together,” which would have authorized
funding to promote racial and socioeconomic diversity in schools.?®® Consequently, federal
guidance is needed to clarify the allowable uses of Title | funds, to make sure that funds can be
utilized in the most efficient and effective manner.2%®

261 Center for American Progress, “A Fresh Look at School Funding: 5 New Ideas for ESEA Reauthorization,” May
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The Stronger Together School Diversity Act of 2016 did not advance in the House of
Representatives, and has not been re-introduced this legislative session.?®’ It is unclear whether the
Investing in Innovation program will continue under the Trump administration.?®® The Magnet
School Assistance Program appears to be ongoing, although the Trump administration has
proposed to decrease funding for this program by 1 percent in 2018.2%°

How is the Money Spent?

In the 2013-2014 school year (Fiscal Year 2014), public schools across the U.S. spent an average
of $11,066 per-pupil.2’® As seen in Figures 5 and 6, an average of $6,726 or 61 percent of the total
per-pupil expenditures was spent on instruction.?’* About 34 percent of the total per-pupil
expenditures is spent on support services, which includes general administration, operations and
maintenance, and transportation.?’

267 Stronger Together Diversity Act of 2016, H.R. 5738, 114" Cong. (2016).

268 J.S. Department of Education, “Investing in Innovation (i3),” https://innovation.ed.gov/what-we-
dol/innovation/investing-in-innovation-i3/.

269 .S. Department of Education, “Magnet Schools Assistance Program (MSAP), https://innovation.ed.gov/what-
we-do/parental-options/magnet-school-assistance-program-msap/; Noelle Ellerson Ng, “Summary & Analysis:
President Trump’s FY 18 Budget Proposal,” The School Superintendents Association, May 23, 2017, p. 5,
https://www.aasa.org/uploadedFiles/Policy and_Advocacy/filess AASA%20FY 18%20Analysis.pdf.

20 NCES, “Revenues and Expenditures for Public Elementary and Secondary Education: School Year 2013-14,”
supra note 18.
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272 | bid.



https://innovation.ed.gov/what-we-do/innovation/investing-in-innovation-i3/
https://innovation.ed.gov/what-we-do/innovation/investing-in-innovation-i3/
https://innovation.ed.gov/what-we-do/parental-options/magnet-school-assistance-program-msap/
https://innovation.ed.gov/what-we-do/parental-options/magnet-school-assistance-program-msap/
https://www.aasa.org/uploadedFiles/Policy_and_Advocacy/files/AASA%20FY18%20Analysis.pdf

CHAPTER 2: THE PUBLIC EDUCATION FUNDING STRUCTURE

Figure 5: Expenditures Per Student for Public Elementary and
Secondary Education in the U.S. by Type of Expenditure, FY 2014
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Source: Compiled by USCCR from U.S. Department of Education, National Center for Education Statistics, Common Core of Data (CCD),
“National Public Education Financial Survey (NPEFS),” fiscal year 2014, and NCES, “Revenues and Expenditures for Public Elementary and
Secondary Education: School Year 2013-14, p 13-14, Table 5.

Since most of a district’s revenue is spent on instruction, operations, and other support services,
the level of funding matters in order to make sure that a school can properly operate and compete
in the regional labor market.2’”® Many experts argue that high-need districts require not only equal,
but higher levels of funding to overcome the financial challenges they experience for teacher
recruitment and retention, and provide programs and services to disadvantaged students.?’*
Therefore, many state financing systems are ill-equipped to actually cover the costs of hiring and
retaining high-quality teachers and quality instruction.?”

273 Baker, “America’s Most Fiscally Disadvantaged School Districts,” supra note 23, at 8.
274 1bid. at 5-8.
275 |bid. at 8.
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Figure 6: Expenditures Per Student for Public Elementary and
Secondary Education in the U.S. by Type of Expenditure, FY 2014
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“National Public Education Financial Survey (NPEFS),” fiscal year 2014, and NCES, “Revenues and Expenditures for Public Elementary and
Secondary Education: School Year 2013-14, p 13-14, Table 5.

INEQUITY IN TEACHER SALARIES

Many factors can contribute to the amount of money a teacher earns, such as years of experience,
degree level, or simply geography. Research has validated that there is a measurable link between
teacher wages and teacher quality, finding that wage levels can also affect a person’s decision to
enter the profession, and raising wage levels can have an overall effect upon reducing student
dropout rates.?’® However, some argue that teachers remain underpaid compared to other
professionals, and that increasing salaries at high-need schools might help attract high-quality
teachers to those schools.?”’

In California, teachers at the median point of the salary scale (with roughly 10 years of experience,
a bachelor’s degree, and 60 additional education credits) could earn salaries that range from
$42,000 to over $100,000, depending on the district.2’® In New York, the salary range is similar

276 Baker, “Does Money Matter in Education?” supra note 27, at 5.

277 | bid. at 5-7.

278 Frank Adamson and Linda Darling-Hammond, “Addressing the Inequitable Distribution of Teachers: What It
Will Take to Get Qualified, Effective Teachers in All Communities,” Stanford Center for Opportunity Policy in
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for teachers at the median point, from $43,900 to $95,786. The lowest median salaries are reported
at districts close to New York City that predominantly serve students of color, whereas the highest
salaries are reported in wealthy, suburban districts which serve predominantly white students.?”®
Aside from labor market differences, the disparities in salaries can be explained by the fact that
districts that serve the highest proportion of low-income students and students of color are
populated by about twice as many uncredentialed and inexperienced teachers.?®

The U.S. Department of Education released a report in 2011 that examined school-level
expenditures, and found that measurable disparities exist.?8! 82 percent of Title | school districts
have at least one Title | school that spends less per-pupil than the district’s average of expenditures
for non-Title | schools.?®? That includes teacher salary expenditures, where Title | schools
consistently spent less than the average of non-Title | schools at all grade levels.?®

INEQUITY IN SPENDING ON SCHOOL FACILITIES, TECHNOLOGY AND
INSTRUCTIONAL MATERIALS

School facilities matter for education. OCR discussed the importance of equitable school facilities,
as they are essential for both student achievement and teacher retention:

The physical spaces where our children are educated are also important resources that
influence the learning and development of all students, yet many of our Nation’s schools
have fallen into disrepair. Too often, school districts with higher enroliments of students
of color invest thousands of dollars less per student in their facilities than those districts
with predominantly white enrollments. While conditions have improved in some districts,
older buildings with inadequate or poorly maintained heating, ventilation, and air
conditioning (HVAC) systems still are more likely to house schools attended mostly by
students of color, who in many instances are also low-income students. Schools with the
most students of color are more likely to have temporary, portable buildings, and
permanent buildings with poorer building conditions, including poorly maintained exterior
features such as lighting and walls. Students of color must not be consigned to dilapidated,
overcrowded school buildings that lack essential educational facilities, such as science
laboratories, auditoriums, and athletic fields, and that may not be able to support the

Education, December 2011, p. 2, https://edpolicy.stanford.edu/sites/default/files/publications/addressing-inequitable-
distribution-teachers-what-it-will-take-get-qualified-effective-teachers-all-_1.pdf.

279 | bid. at 3.

280 |bid. at 3.

281 U.S. Department of Education, Comparability of State and Local Expenditures among Schools within Districts,
supra note 21, at x.

282 | bid. at 26.

283 | bid. at 27.
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increasing infrastructure demands of rapidly expanding educational technologies while
providing better facilities for other students.?*

For example, in 2016, Detroit Public School teachers staged a “sickout” to protest the alleged
deplorable conditions in about 100 public schools in Detroit, including overcrowded classrooms,
vermin, mold, unreliable heating, and a lack of textbooks and other supplies.?® These allegations
mirror deeply disturbing inequities in school conditions that have been repeatedly described in
reports and litigation across the country, which demonstrate that over time finance inequity has
led to inequitable school conditions.?® Poor quality school facilities not only affect teachers, but
can negatively impact a student’s health and ability to be attentive, and can exacerbate existing
inequities in student outcomes.?’

The conditions of school facilities are not only important for student achievement and teacher
retention, but the availability of school facilities and technology (for example, well-equipped
laboratories for science instruction, libraries, performance arts spaces, physical education
facilities, Internet access, online databases, computers, mobile devices, etc.) can provide students
with an enhanced learning experience, as well as provide opportunities to teach technological
literacy and provide accessible instruction.?® Schools in poorer areas tend to spend more money
and effort than schools in wealthier areas on upkeep and repair costs of school facilities.?®
Conversely, schools in poorer districts tend to spend less on capital investments for building
system upgrades or overall modernization, which leads to higher costs in the long term.2%
Furthermore, an average of 45 percent of revenue for operating costs is funded at the state level
and 81 percent of revenue for capital costs is funded at the local level.?®* High-poverty districts
generally do not have the ability to fund new construction or capital improvements at the same
level as wealthy districts, which, if not corrected through other funding streams, perpetuates
inequities in the condition of schools.?%

284 OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8, at 4; see also Jamella Miller, testimony,
Briefing Transcript, pp. 36, 63. Ms. Miller noted, “I think in our district, we can't even get past the fact that we don't
have insulated walls. We have metal walls up where teachers bring in blankets to the students because it's cold in the
wintertime.”

285 Emma Brown, “Rats, roaches, mold—poor conditions lead to teacher sickout, closure of most Detroit schools,”
Washington Post, January 20, 2016, https://www.washingtonpost.com/news/education/wp/2016/01/20/rats-roaches-
mold-poor-conditions-leads-to-teacher-sickout-closure-of-most-detroit-schools/?utm_term=.6363c8bal771.

286 See generally OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8.

287 215t Century School Fund, National Council on School Facilities, and The Center for Green Schools, “State of
Our Schools: America’s K-12 Facilities,” 2016, p. 6 (hereinafter State of Our Schools),
https://centerforgreenschools.org/state-our-schools.

288 OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8, at 4-5.

289 State of Our Schools, supra note 287, at 18.

290 |pid. at 7, 14, 19.

291 |bid. at 3, 18.

292 |bid. at 18-19.
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Spending Gaps Due to the Title I Comparability “Loophole”

While inequity exists among school districts of varied affluence within a state, inequity can also
exist among schools in the same school district. Existing funding gaps are often widened even
further due to variances in spending on teachers’ salaries at different schools in the same district.?%
ESSA, like the ESEA before it, requires school districts to provide educational services at Title |
schools that are comparable to those at schools that do not receive Title I funding.?®* However,
Title I provisions consider school spending “comparable” at 90 percent of the average of non-Title
| schools, which allows high-poverty schools to spend less, thus perpetuating and sometimes
widening the spending gaps.?®®

A report prepared for the U.S. Department of Education disclosed that more than 40 percent of
Title I schools spent less on personnel per-pupil than non-Title | schools at the same grade level
and that are within the same school district.?®® School districts, under current law, can report
average teacher salaries instead of actual salary expenditures to meet comparability
requirements.?®” This method does not account for the difference in experience between teachers
with different levels of education, seniority, and who are consequently compensated at different
salary levels.?®® This report goes on to explain that low-poverty schools tend to hire teachers with
more experience and education than high-poverty schools, so the district winds up paying more
for teacher salaries at more affluent schools.?®® Thus, this “comparability loophole” helps to
perpetuate funding inequities among schools and districts.3%

Pennsylvania has some of the nation’s most inequitably funded schools within a single state, where
high-poverty districts spend approximately 30 percent less than more affluent districts on
average.®** For example, the School District of Philadelphia serves many low-income, inner-city

2% Hall and Ushomirsky, supra note 166, at 2.

29 gtephanie Stullich, “The Potential Impact of Revising the Title I Comparability Requirement to Focus on School-
Level Expenditures,” U.S. Department of Education, November 2011, at 1, https://wwwz2.ed.gov/rschstat/eval/title-
i/comparability-requirement/comparability-policy-brief.pdf; Every Student Succeeds Act of 2015, 20 U.S.C. §6301
et seq.

2% Hall and Ushomirsky, supra note 166, at 5.

2% U.S. Department of Education, “Comparability of State and Local Expenditures Among Schools Within
Districts,” supra note 21, at xi.

297 Robert Hanna et al., “Comparable but Unequal: School Funding Disparities,” Center for American Progress,
March 2015, p. 1, https://cdn.americanprogress.org/wp-content/uploads/2015/03/ESEAComparability-brief2.pdf.
2% Hall and Ushomirsky, supra note 166, at 2.

29 |bid. at 2.

300 Hanna et al., supra note 297, at 1.

301 David Volkman, Executive Assistant Secretary of Education for Pennsylvania, testimony, Briefing Transcript,
pp. 31-33. David Volkman noted that 20% of students in Pennsylvania are living in abject poverty, with another
24% coming from working poor families. He stated “‘we really don’t have an education crisis in this country, we
have a child poverty crisis, which not only impacts education ... it also impacts a child’s ability to become
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students and spends approximately $13,000 per-pupil each year, while the Lower Merion School
District in the affluent Philadelphia suburbs spends approximately $23,000 per-pupil each year.3?
In 2012, Pennsylvania school districts” expenditures per-pupil varied approximately $2,495 from
the state’s average, or by a factor of 16.8 percent.3®® The range of per-pupil spending is wide in
Pennsylvania, from expenditures of $8,700 in more impoverished rural districts to $26,600 in more
affluent suburban districts.® This inequitable spending amounts to “larger class sizes, fewer
academic options, older buildings, less technology, and fewer art, music, and gym classes.””**® As
a result, teachers are often left to purchase their own classroom supplies out-of-pocket, to make up
for the budget shortfall 3%

Many have argued in favor of reform to close this “comparability loophole” by requiring districts
to demonstrate comparability of actual school expenditures.®” If the loophole were closed, high-
poverty schools would ultimately benefit from an increase in funding, and could increase per-pupil
spending by 4-15 percent.3%® At the same time, an estimated 18-28 percent of Title I districts would
not be in compliance if this loophole were closed.3%® By closing the loophole, high-poverty schools
would receive an estimated $8.5 billion in new funding annually.?!° In 2016, the U.S. Department
of Education proposed regulations to implement the Title I requirement that federal funds must
supplement, not supplant state and local funds.3!* The Department subsequently withdrew the
proposed regulations in January 2017 due to the timing of their release so close to the inauguration,
criticism received on certain provisions, and the likelihood that the Trump administration would
overturn it.3!2

everything he or she was born to be.”; see also A Fresh Look at School Funding, supra note 261; Cheating Our
Future, supra note 220.
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303 New America Foundation, “School Funding Equity Factor,” supra note 168.
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https://www.politico.com/story/2017/01/education-department-state-local-funding-minority-poor-233795; Gorman,
supra note 259.
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Equal Funding vs. Equitable Funding

In discussing funding disparities and inequitable spending, it is important to make the distinction
between “equal” spending and “equitable” spending. As discussed, Title | schools tend to receive
less funding per year than non-Title | schools, and tend to spend less per-pupil.®'? Those funding
tendencies have consequences for students in schools, whose needs—for example, for English
language acquisition, for accommodation for particular disabilities, or for support to achieve grade
level competency in one or more core subject—may exceed baseline funding a school receives.'
Therefore, simply equalizing spending is often not enough to close the achievement gap.3!®
Equitable spending, will ultimately provide the most disadvantaged students with additional
resources in order to allow them an equal opportunity to succeed.!

School Choice as an Alternative Financial Path to Equal Educational
Opportunity

In the debate about how to improve educational opportunities for the most disadvantaged students,
the idea of school choice has been touted by advocates as a viable solution for those students
residing in poor districts who are assigned to low-performing public schools. School choice has
been debated for decades. Economist Milton Friedman heavily influenced the modern day
arguments for school choice, as he believed that all parents should have the option to enroll their
children in any school, and proposed the school voucher that could be redeemed at any school.!’
This, in turn, he argued, would create competition among schools and therefore foster excellence
and a high level of achievement, thus retaining students.38

313 U.S. Department of Education, “Fact Sheet: Supplement-Not-Supplant under Title 1,”, supra note 253; A Fresh
Look at School Funding, supra note 261, at 1; Ushomirsky and Williams, supra note 215, at 1.

314 OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8; Ushomirsky and Williams, supra note
215; Thomas A. Downes and Thomas F. Pogue, Adjusting School Aid Formulas for the Higher Cost of Educating
Disadvantaged Students, 47 National Tax Journal 89 (1994), https://www.ntanet.org/NTJ/47/1/ntj-v47n01p89-110-
adjusting-school-aid-formulas.pdf?v=%CE%B1&r=10022272254094733; William Duncombe and John Yinger,
School Finance Reform: Aid Formulas and Equity Objectives, 51 National Tax Journal 2239 (1998),
https://www.ntanet.org/NTJ/51/2/ntj-v51n02p239-62-school-finance-reform-aid.pdf; William Duncombe and John
Yinger, How Much More Does a Disadvantaged Student Cost?, 24 Economics of Education Review 513 (2005);
Jesse Rothstein, Professor of Public Policy and Economics, University of California, Berkeley, testimony, Briefing
Transcript, pp. 137-139.

315 Ibid. See also Marin Gjaja et al., “Equity is the Key to Better School Funding,” Education Week, February 18,
2014, http://www.edweek.org/ew/articles/2014/02/19/21puckett.h33.html.

316 Gjaja et al., supra note 315.

817 Julie F. Mead, “How Legislation and Litigation Shape School Choice,” Great Lakes Center for Education
Research and Practice, March 2008, p. 4,

https://greatlakescenter.org/docs/Research/2008charter/policy briefs/02.pdf.
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There are many different types of school choice, including school vouchers for private schools,
inter- or intra-district public school choice, charter schools, magnet schools, open enrollment,
scholarships, individual tax credits and deductions, and other supplemental or alternate educational
services.®!® School choice programs are available in the majority of states in the U.S. Under NCLB,
states were required to provide opportunities for students who attended Title I schools that had
been identified by the state for “school improvement, corrective action, or restructuring” to choose
to attend another public school that is not identified as such.*?° Under ESSA, that requirement no
longer exists, however states have the discretion to allow school choice or any other voluntary
programs that provide supplemental educational services.®?! Additionally, the establishment of
charter schools and magnet schools in certain localities give students additional choices beyond
their traditional public assigned school.3?

Beth Schiavino-Narvaez, Superintendent of City of Hartford Public Schools, discussed in her
testimony to USCCR her school district’s participation in Connecticut’s Open Choice program.323
The City of Hartford Public Schools chose to participate in Open Choice due to Sheff'v. O Neill,
in which the Connecticut Supreme Court ruled that despite measures that the state of Connecticut
had taken to equalize funding across districts, persistent racial and economic segregation hindered
students from receiving equal educational opportunities. The state was ordered to “take further
remedial measures.”*?* The Connecticut Open Choice program is run by a lottery system, where
students in Hartford have the opportunity to attend non-magnet district schools in the suburbs, and
suburban students can attend non-magnet district schools in Hartford.3?®> Additionally, the City of
Hartford runs 20 magnet schools, where half of the students are from the suburbs and half are
Hartford residents.?® Ms. Schiavino-Narvaez believes that the introduction of magnet schools into

Hartford has been a “valuable tool” in providing an array of educational options to students.

319 “Types of School Choice,” EdChoice, https://www.edchoice.org/school-choice/types-of-school-choice/; see also
“School Choice by State,” EdChoice, https://www.edchoice.org/school-choice/school-choice-in-america/.

320 U.S. Department of Education, “School Choices for Parents,”
https://www?2.ed.gov/parents/schools/choice/definitions.html. U.S. Department of Education, “Transitioning to the
Every Student Succeeds Act (ESSA): Frequently Asked Questions,” February 26, 2016, pp. 4-5,
https://www?2.ed.gov/policy/elsec/leg/essa/fag/essa-fags.pdf.

321 U.S. Department of Education, “Transitioning to the Every Student Succeeds Act (ESSA),” supra note 320, at 4-
5.

322 U.S. Department of Education, “School Choices for Parents,” supra note 320; see also Steven Rivkin, Professor
of Economics, University of Illinois at Chicago, testimony, Briefing Transcript, p. 147. While Dr. Rivkin
acknowledges that the evidence of the effectiveness of charter schools has been “decidedly mixed,” he believes that
additional school choices can improve the performance of charter schools and even public schools through
competition.

323 Schiavino-Narvaez Statement, supra note 216, at 3.

324 |bid; Sheff v. O'Neill, 678 A.2d 1267 (Conn. 1996); Goodwin Liu, The Parted Paths of School Desegregation
and School Finance Litigation, 24 Law & Ineq. 81, 103-105 (2006).

325 Connecticut State Department of Education, “Open Choice Programs,” October 27, 2017,
http://www.sde.ct.gov/sde/cwp/view.asp?A=2774&Q=336806.

326 Schiavino-Narvaez Statement, supra note 216, at 3.
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However, she also indicated that an “unintentional outcome” of the use of District resources for

the establishment of these magnet schools has been “a concentration of needs in those schools not
affected by Sheff.”3?’

An increasing number of states and school districts are implementing voucher programs. As of
July 2017, there were various private school choice programs in 29 states and the District of
Columbia.?® Voucher programs allow parents to use an allotment of public funds for their child
at the school of their choice, whether it be public, private, magnet, charter, religious or parochial,
so they are not bound to their assigned neighborhood public school.3? Often, these programs are
restricted to low-income students, or restricted by residency in a certain district or geographical
boundary.**® School choice advocates argue that school choice vouchers can create equity in
education by promoting efficiency, eliminating administrative defects that hinder effectivity,
providing incentives to parents to get more involved, and giving poorer families the same school
options as wealthier families.!

Evaluations and research have been conducted as to the effectiveness of school voucher programs
in various localities in boosting academic achievement. While research results support both sides
of the argument on whether voucher programs are effective at boosting achievement and other
educational outcomes, it’s clear that voucher program design matters, and can affect the overall
effectiveness of the program.332 Most voucher programs only affect a limited amount of students,
and some scholars question whether school choice will ultimately make a difference in boosting
achievement:

If choice schools remain similar in socioeconomic status to current public schools, there is
little reason to assume that choice alone will improve academic achievement. Concentrated
poverty in choice schools, in other words, will be just as daunting an obstacle as it is in
existing public schools.®

The DC Opportunity Scholarship Program grants “need-based annual scholarships to eligible
District children to attend a participating private DC elementary, middle or high school of their

327 bid.

328 «“Fast Facts on School Choice,” EdChoice, https://www.edchoice.org/resource-hub/fast-facts/. The private school
choice programs include voucher programs, Education Savings Accounts, and tax credits.

329 Center for Education Reform, “Just the FAQS—School Choice,” https://www.edreform.com/2011/11/just-the-
fags-school-choice/.

330 1bid.

331 Dominick Cirelli, Jr., Utilizing School Voucher Programs to Remedy School Financing Problems, 30 Akron L.
Rev. 469, 491-95 (1997).

332 Rajashri Chakrabarti, Impact of Voucher Design on Public School Performance: Evidence from Florida and
Milwaukee Voucher Program, Institute for Education and Social Policy, Working Paper No. 09-03, 2009,
http://files.eric.ed.gov/fulltext/ED556790.pdf.

333 James E. Ryan and Michael Heise, The Political Economy of School Choice, 111 Yale L.J. 2043, 2108 (2002).
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parent’s choice.”®** This program provides individual scholarship awards up to $8,653 for
elementary and middle school and $12,981 for high school, and awards can be used for tuition,
books, uniforms, and other school-related fees.>*® An evaluation of Washington D.C.’s
Opportunity Scholarship Program found that students admitted into the program and who attended
private school were performing at the same level in reading and math than students not admitted
five years later, but graduation rates were significantly higher for students who participated in the
program.®* This result is echoed by a research review of private school choice programs, including
the DC Opportunity Scholarship Program, which indicated that certain other evaluations found
that participating students are more likely to graduate from high school and enroll in a four-year
college.®¥” A more recent evaluation in June 2017 found that students who participated in the
program scored significantly lower in math (equivalent of 5.4 percentage points behind in the
national distribution of scores) after a year in the program than students who did not participate.33®
Furthermore, reading scores were also lower after one year, although the results were not
statistically significant for the overall sample.3%

A common concern that opponents of school choice voice is whether school choice programs are
counterproductive to school desegregation efforts.3*° Charles Lawrence’s article, “The 1d, the Ego,
and Equal Protection: Reckoning with Unconscious Racism,” discusses the issue of the “cultural
meaning” of decisions that affect policies and practices that have a disparate or direct negative
impact upon persons of color, and notes that “segregation was not a case of mutual separation, but
a system that one group imposed on another.”*** He also notes that “the workings of the
unconscious make this dissonance between efforts to achieve full civil rights for blacks and the
self-interest of those who are most able to effect change even more difficult to overcome.”3#?

334 “For Parents,” Serving Our Children, http://servingourchildrendc.org/our-program/.

335 | bid.

336 patrick Wolf et al., U.S. Department of Education, National Center for Education Evaluation and Regional
Assistance, Institute for Education Sciences, “Evaluation of the DC Opportunity Scholarship Program: Final
Report,” June 2010, p. 1, https://ies.ed.gov/ncee/pubs/20104018/pdf/20104032.pdf.

337 Anna J. Egalite and Patrick J. Wolf, A Review of the Empirical Research on Private School Choice, 91 Peabody
Journal of Education 441, 450-51 (2016),
http://www.tandfonline.com/doi/pdf/10.1080/0161956X.2016.1207436?needAccess=true.

338 Mark Dynarski et al., U.S. Department of Education, National Center for Education Evaluation and Regional
Assistance, Institute of Education Sciences, “Evaluation of the DC Opportunity Scholarship Program: Impacts After
One Year,” April 2017, pp. 11-12, https://ies.ed.gov/ncee/pubs/20174022/pdf/20174022.pdf.
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With regards to private school vouchers, many share the concern that white parents will choose
private schools and thus cause public schools to be increasingly segregated.®** A study of magnet
school choice in Philadelphia found that “the private choices of individual families for schools are
patterned by the race of families seeking alternative schools as well as the racial composition of
the schools they leave,” and “result in greater racial segregation in public, neighborhood schools,”
and “voucher programs would likely have the same effect.”*** Another study of charter schools
found that they are “most likely to be established in urban locales, alongside traditional public
school systems that educate a disproportionate number of low-income and minority students,” and
“influence the level of segregation experienced by all of our nation’s school children.”** An
evaluation of North Carolina’s charter school program found that parents (of any race) tend to
“choose schools with peers who are more similar to their own children racially and
socioeconomically than would be the case in their regular public school,” and black students in
particular experienced negative achievement effects in charter schools.34

In regards to students with disabilities, there has been increasing discussion about the utility of
vouchers for special education, due to the concern that the current system is failing to meet the
needs of many children with disabilities.®*” When parents of students with disabilities accept these
vouchers, they essentially waive their protections under IDEA as a condition of receiving state
money.®*® In many cases, vouchers only benefit affluent students due to the fact that they only
cover part of school tuition and low-income students may not be able to supplement the costs.>*°
Furthermore, students who remain in public schools would find themselves “increasingly
segregated from their typical peers, and have diminished resources to serve their needs.”3>

343 Hamilton Lankford and James Wyckoff, “The Effect of School Choice and Residential Location on the Racial
Segregation of Students, in Improving School Accountability (Advances in Applied Economics, Vol. 14) 185
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Poverty, 50 Social Problems 181, 198-99 (2003).
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345 Erica Frankenberg et al., “Choice Without Equity: Charter School Segregation and the Need for Civil Rights
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Opponents also question whether voucher programs will divert funds from already-underfunded
public schools, which may affect the overall adequacy of public education.®** Advocates of school
choice believe that competition for students will boost the quality and efficiency of public schools,
but opponents disagree, voicing concerns that public schools suffer primarily from a lack of
funding as opposed to a lack of efficiency, and investing funds directly into public schools will
help more children than diverting funds into voucher programs.?

While some school choice voucher programs have been successful, others have either been
rejected by voters on ballot initiatives or have been challenged in the courts.3>® Often, voucher
initiatives do not gain popularity in suburban areas, as many parents have invested in purchasing
homes in certain areas with reputable schools and they want to protect both the schools and
property values in their communities.®>* Current federal education policy is moving in the direction
of expanding school choice all across the nation, with a planned $1 billion investment.3>®

31 Cirelli, supra note 331, at 494.

352 |pid. at 494-95.
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Utopia,” The Atlantic, February 2, 2017, https://www.theatlantic.com/education/archive/2017/02/can-a-universal-
voucher-program-succeed/515436/.
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35 Valerie Strauss, “What ‘School choice’ Means in the Era of Trump and DeVos,” Washington Post, May 22,
2017, https://www.washingtonpost.com/news/answer-sheet/wp/2017/05/22/what-school-choice-means-in-the-era-
of-trump-and-devos/?utm_term=.e68f01052696.
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CHAPTER 3: INEQUITABLE SPENDING AND THE EFFECT ON
ACHIEVEMENT

What the Achievement Gap Looks Like for Low-Income Students and Students
of Color

Although more than six decades have passed since the release of the Coleman Report, there is still
debate about how to effectively close the achievement gap among low-income students, students
of color and their peers. While the Coleman Report placed more importance on the role of the
family and peer engagement for student achievement than a school’s resources, one of the report’s
key findings was that there were undeniable racial disparities in school achievement nationwide.
The Coleman Report is still regarded as an influential body of education policy research, but has
sparked decades of policy debates and subsequent research into the issue of student achievement
and how to shape education policy to close the achievement gap for low-income students and
students of color.

Measuring Achievement

Since the late 1960s, the standard measure of student achievement nationwide has been the
National Assessment of Educational Progress (NAEP), which is an assessment of students’
knowledge and skills in various subject areas including mathematics, reading, science, writing, the
arts, civics, economics, geography, U.S. history, and Technology and Engineering Literacy.>*® The
NAEP assessments have served as a common measure of student achievement across all states and
in selected districts. Because the assessments are administered uniformly and do not change
drastically from year to year, they can be used as a longitudinal measure of achievement.®®’ The
main NAEP assessments track student performance at grades 4, 8, and 12, and since 1971, long-
term student performance has been tracked at ages 9, 13, and 17.%%® Since 2004, NAEP has made
accommodations for students with disabilities and English language learners, and has tracked
exclusion rates of students of these populations since 1990.%°

3%6 U.S. Department of Education, National Center for Educational Statistics, “NAEP Overview,” May 10, 2017,
https://nces.ed.gov/nationsreportcard/about/.
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39 NCES, “The Nation’s Report Card: Trends in Academic Progress,” supra note 25, at 4.
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In 2010, Common Core State Standards (CCSS) were developed and implemented in schools in
the majority of states, as part of a state-led effort to combat stagnant academic progress.®° CCSS
were developed for mathematics and English language arts/literacy in grades K-12 to provide “a
clear and consistent framework for educators,” and are meant to prepare students with the
knowledge and skills to graduate high school, pursue higher education, and succeed in the entry-
level job market.*®* While there is not a national standard assessment for CCSS, states currently
have the autonomy to develop their own assessments and two state-led consortia have each worked
to develop uniform assessments to chart students’ academic progress each year, the first round of
which were administered during the 2014-2015 school year.3%?

Achievement Trends

“The Nation’s Report Card: Trends in Academic Progress” (2012) reported that while achievement
gaps continue to exist between white students and students of color, both reading and math NAEP
scores have improved for students of color aged 9, 13, and 17 since the early 1970s.%¢3 The score
gaps in both reading and math narrowed between black and white students aged 9, 13, and 17 since
the early 1970s.%%* During that same time, the score gaps in both reading and math also narrowed
between Hispanic and white students aged 13 and 17, but score gaps experienced no significant
change at the age of 9.3 The most significant NAEP score increases for reading and math over
that period of time were seen for students (particularly black and Hispanic students) aged 9.
There were not significant score increases for reading or math demonstrated by students of any
race at age 17 over that period of time.3%’

Figure 7 shows the long-term trend analysis for NAEP reading scores by race for students at the
age of 17. The achievement gap in reading narrowed between black and white students and

360 <« Apout the Standards,” Common Core State Standards Initiative, http://www.corestandards.org/about-the-
standards/; “Development Process,” Common Core State Standards Initiative, http://www.corestandards.org/about-
the-standards/development-process/.
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Hispanic and white students between 1980 and 2012, and test scores for Asian and Pacific Islander
students surpassed those of white students in 2008.3¢8

Figure 7: NAEP Average Scale Scores for Long-Term Trend
Reading Age 17 by Race
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Figure 8 shows the long-term trend analysis for NAEP math scores by race for students at the age
of 17. The achievement gap in math narrowed between black and white students and Hispanic and
white students between 1978 and 2012. Asian and Pacific Islander students have historically
outperformed white students, which has remained the trend over time.®°

368 Prior to 2011, the NAEP reading and mathematics data is reported for six mutually exclusive categories, which
include: 1) White, 2) Black, 3) Hispanic, 4) Asian/Pacific Islander, 5) American Indian/Alaska Native, and 6) Other
or unclassified. In 2011, in compliance with U.S. Office of Management and Budget standards, racial and ethnic
data was reported separately for Asian students, Native Hawaiian/Other Pacific Islander students, and students
identifying with two or more races. These new categories include: 1) White, 2) Black or African American, 3)
Hispanic, 4) Asian, 5) Native Hawaiian or Other Pacific Islander, 6) American Indian or Alaska Native, and 7) Two
or more races. For more information, see National Center for Education Statistics, “How Results are Reported,” July
12, 2012, https://nces.ed.gov/nationsreportcard/about/nathowreport.aspx.

369 Ibid. It is problematic to aggregate Asian and Pacific Islander race data, as this broad classification combines
“more than 17 million members of nearly 50 different races and ethnicities” into a monolithic group, according to
the Washington Center for Equitable Growth. There is so much racial, ethnic, and socioeconomic diversity within
this broad group (often stereotypically seen as “exemplary achievers,” and racial/ethnic data aggregation can create
the risk that certain subgroups may be underserved. For more information, see Kavya Vaghul and Christian Edlagan,
“How data disaggregation matters for Asian Americans and Pacific Islanders,” Washington Center for Equitable
Growth, December 14, 2016, http://equitablegrowth.org/equitablog/how-data-disaggregation-matters-for-asian-
americans-and-pacific-islanders/; Stacey J. Lee and Kevin K. Kumashiro, “A Report on the Status of Asian
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Figure 8: NAEP Average Scale Scores for Long-Term Trend
Math Age 17 by Race
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“The Nation’s Report Card” also acknowledged that the demographics of the U.S. have changed
significantly, with the population of Hispanic students at least tripling and the population of white
students decreasing from 1978-2012.3"° The population of black students remained relatively the
same during that time period. The population of Asian students and other ethnic groups has
increased, but these students are still a small percentage of the overall student population.®’*

Achievement gaps are also discernable for low-income students. As demonstrated in Figure 9,
reading scores of students at age 17 of all income levels (based on their participation in the National
School Lunch Program) rose between 2004-2012. However, achievement gaps persisted between
students from high-poverty households and low-poverty households. In 2012, students who did
not participate in the National School Lunch Program scored an average of 37 points higher on the
NAEP reading test than students receiving free lunch, and an average of 24 points higher than
students receiving reduced-price lunch. Between 2004 and 2012, the achievement gap narrowed
slightly (by 5 points) between students not participating in the National School Lunch Program
and students receiving reduced-price lunch, but remained the same for students not participating
and students receiving free lunch.

Americans and Pacific Islanders in Education: Beyond the “Model Minority” Stereotype,” National Education
Association, 2005, http://files.eric.ed.gov/fulltext/ED569217.pdf; Sefa Aina, “The Significance of Data
Disaggregation to the Asian American and Pacific Islander (AAPI) Community,” The White House, President
Barack Obama, July 27, 2012, https://obamawhitehouse.archives.gov/blog/2012/07/27/significance-data-
disaggregation-asian-american-and-pacific-islander-aapi-community.
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Figure 9: NAEP Average Scale Scores for Long-Term Trend Reading
Age 17 by Eligibility for National School Lunch Program
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As demonstrated in Figure 10, math scores of students at age 17 of all income levels (based on
their participation in the National School Lunch Program) also rose from 2004-2012. Achievement
gaps persisted between students from high-poverty households and low-poverty households.
Students who did not participate in the National School Lunch Program scored an average of 30
points higher on the NAEP math test than students receiving free lunch, and an average of 20
points higher than students receiving reduced-price lunch in 2012. Between 2004 and 2012, the
achievement gap remained the same between students not participating in the National School
Lunch Program and students receiving reduced-price lunch, as well as students receiving free
lunch.

Figure 10: NAEP Average Scale Scores for Long-Term Trend Math Age
17 by Eligibility for National School Lunch Program
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Beyond Test Scores: School Discipline, Access to Courses, Gifted Programs,
and Extracurricular Programs

Test scores are just one component of student achievement. OCR has released data from a
nationwide survey of public schools and districts for the 2013-2014 school year. The CRDC
collects data on a variety of topics from school discipline to teacher and staffing equity. Among
the key findings:

Student Discipline.*”? Black students are 3.8 times more likely to receive out-of-school
suspensions, are 1.9 times more likely to be expelled from school, and are 2.2 times more
likely to be disciplined through law enforcement or subject to a school-related arrest than
their white peers. 3® Black preschool children are 3.6 times more likely to receive out-of-
school suspensions than their white peers, with 45 percent of black boys receiving out-of-
school suspensions.®’* Native American/Alaska Native students are also disciplined at
disproportionately high rates.®”® While this group of students makes up less than 1 percent
of total public school enrollment, they represent 2 percent of total out-of-school
suspensions and 3 percent of expulsions.®’® Furthermore, students with disabilities are
twice as likely (12 percent) to receive out-of-school suspensions than students without
disabilities (5 percent), and students of color are more likely to be identified as having a
disability.3"’

872 1t is worth noting that racial bias in school discipline may contribute to disparate treatment of students of color
The CRDC reflects that black students are substantially more likely than white students to be subject to exclusionary
discipline in school. The U.S. Departments of Education and Justice issued joint guidance to assist elementary and
secondary public schools to meet their obligations under federal law to “administer student discipline without
discriminating on the basis of race, color, or national origin.” U.S. Department of Justice Civil Rights Division and
the U.S. Department of Education Office for Civil Rights, “Dear Colleague Letter on the Nondiscriminatory
Administration of School Discipline,” January 8, 2014, https://www2.ed.gov/about/offices/list/ocr/letters/colleague-
201401 -title-vi.pdf. See also Tom Loveless, “The 2017 Brown Center Report on American Education: How Well

are Students Learning?” Brookings Institution, March 2017, pp. 22-33, https://www.brookings.edu/wp-
content/uploads/2017/03/2017-brown-center-report-on-american-education.pdf; U.S. Department of Education

Office for Civil Rights, “Civil Rights Data Collection Data Snapshot: School Discipline,” March 2014,
https://ocrdata.ed.gov/downloads/crdc-school-discipline-snapshot.pdf; Adrienne Green, “When Schools Are Forced

to Practice Race-Based Discipline,” The Atlantic, August 26, 2015, available at
https://www.theatlantic.com/education/archive/2015/08/teachers-say-no-disparate-impact-discipline/402144/; Daniel

Losen et al., “Are We Closing the School Discipline Gap?” The Center for Civil Rights Remedies at the Civil Rights
Project, February 2015, https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-
remedies/school-to-prison-folder/federal-reports/are-we-closing-the-school-discipline-

gap/AreWeClosingTheSchoolDisciplineGap FINAL221.pdf.
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e Access to High-Rigor, and Science, Technology, Engineering, and Math (STEM) Courses.
Black and Latino high school students have less access to high-rigor courses than white
students. Of all high schools with high black and Latino student enroliment, only 33 percent
offered calculus, 48 percent offered physics, 65 percent offered chemistry, and 71 percent
offered Algebra 11.3’® This compares with high schools with low black and Latino student
enrollment, where 56 percent offered calculus, 67 percent offered physics, 78 percent
offered chemistry, and 84 percent offered Algebra 11.3”° Black and Latino students
represent fewer than 37 percent of students enrolled in these high-rigor courses as
compared to more than half of white students, and represent only 29 percent of students
enrolled in Advanced Placement courses.38° Additionally, female students of color likewise
are disproportionately underrepresented in these courses.®®! Native American girls, Native
Hawaiian/Pacific Islander girls and black girls respectively are least likely to attend high
schools with high-rigor courses such as chemistry, calculus, and physics.®? Figure 11
shows the percentage of girls attending high schools without STEM in the 2013-2014
school year by race. Students with disabilities and English language learners are also
underrepresented in high-rigor and Advanced Placement courses.>®

378 | bid. at 6.

379 | bid.

380 |bid. at 7.

31 U.S. Department of Education, Civil Rights Data Collection,

https://ocrdata.ed.gov/StateNational Estimations/Estimations_2011_12; Adaku Onyeka-Crawford et al., “Let Her
Learn: Stopping School Pushout for Girls of Color,” National Women’s Law Center (hereinafter Let Her Learn),
https://nwlc.org/wp-content/uploads/2017/04/final_nwlc_Gates GirlsofColor.pdf; Fatima Goss Graves, Senior Vice
President of Program, National Women’s Law Center, testimony, Briefing Transcript, pp. 82-84. Ms. Graves’
testimony explains that disparities in funding for public education contribute to the underrepresentation of women of
color in STEM. Ms. Graves stated that the lack of STEM offerings in high-poverty schools with a high minority
student enrollment contributes to the low number of women of color who enroll in STEM courses and pursue STEM
careers. Funding disparities also can affect students of color’s ability to access experienced STEM teachers, which
“may impede their academic success.”

382 |_et Her Learn, supra note 381, at 9-10.

383 OCR, “A First Look: 2013-2014 Civil Rights Data Collection,” supra note 12, at 6-7. Students with disabilities
served by IDEA are 12% of students in schools that offer Algebra I, 11% of students in schools that offer calculus
and physics, yet represent only 6%, 1%, and 6% of all students enrolled in these courses respectively. English
language learners are 5% of students in schools that offer Algebra 11, calculus and physics, yet represent only 4%,
1%, and 4% of all students enrolled in these courses respectively.
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Figure 11: Percentage of Girls Attending High Schools without
STEM in the 2013-14 School Year by Race
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Source: Compiled by USCCR from National Women’s Law Center Calculations of data from the Office for Civil Rights, Civil Rights Data
Collection, U.S. Department of Education for the 2013-2014 school year. See Adaku Onyeka-Crawford et al., “Let Her Learn: Stopping School
Pushout for Girls of Color,” p. 10, National Women’s Law Center, https://nwlc.org/wp-
content/uploads/2017/04/final_nwlic_Gates_GirlsofColor.pdf.

e Access to Experienced Teachers. Black, Latino, and Native American/Alaska Native
students are twice as likely as white students to attend schools with more than 20 percent
of first-year teachers, and are twice as likely to attend schools with more than 20 percent
of teachers who have not met all state certification or licensure requirements.*® Research
has shown that teachers with more experience (e.g., who are certified or have more years
of teaching experience) are more effective for student achievement than teachers who are
less experienced.>®

While disparities in achievement exist among white students and some students of color, students
of color are also underrepresented in gifted and talented programs. Black students are 66 percent
less likely to be assigned to gifted programs than white students, and Hispanic students are 47
percent less likely to be assigned to such programs than white students.®¥ Figure 12 demonstrates

384 Ibid. at 9.

385 Charles T. Clotfelter et al., “How and why do teacher credentials matter for student achievement?” National
Center for Analysis of Longitudinal Data in Education Research, Working Paper No. 2, 2007,
https://pdfs.semanticscholar.org/448e/2b0e8b8054cc2000ec7f8f0cOb6eche76ec2.pdf.

386 Jason A. Grissom and Christopher Redding, Discretion and Disproportionality: Explaining the
Underrepresentation of High-Achieving Students of Color in Gifted Programs, 2 AERA Open 1, 8 (2016),
http://journals.sagepub.com/doi/abs/10.1177/2332858415622175; see also Alia Wong, “Why Are There So Few
Black Children in Gifted Programs?” The Atlantic, Jan 19, 2016,
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the breakdown of students enrolled in gifted programs during the 2011-2012 school year.*®’

Furthermore, black students who have non-black teachers are systematically less likely to receive
gifted services in subsequent years, and 80 percent of black elementary school students are taught
by non-black teachers.8

Figure 12: Percentage of Public School Students Enrolled in
Gifted/Talented Programs in the U.S. 2011-2012, by Race
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Source: Compiled by USCCR from Civil Rights Data Collection, U.S. Department of Education for the 2011-2012 school year

In addition to academics, there are disparities in the quality of athletic programs and extracurricular
program offerings among low-poverty and high-poverty schools. Fatima Goss Graves, in her
testimony before USCCR, noted that these disparities disproportionately affect girls of color:

High poverty schools are less likely to provide opportunities to participate in sports, and
when students do play, they are less likely to have adequate facilities, coaches, and
programs . . . While heavily minority schools typically have fewer resources and provide
fewer spots on teams compared to heavily white schools, they also allocate those fewer
spots unequally, such that girls of color get less than their fair share.3®

In order to provide more opportunities for students of color—girls of color in particular—schools
should actively enforce nondiscrimination policies to address discriminatory conduct.>®
Advocates recommend that schools provide diversity training for educators and staff, and training

https://www.theatlantic.com/education/archive/2016/01/why-are-there-so-few-black-children-in-gifted-and-talented-
programs/424707/.

387 U.S. Department of Education, Civil Rights Data Collection, supra note 381.

388 Grissom and Redding, supra note 386, at 15.

389 Graves, Briefing Transcript, supra note 381, at 13-14.

390 _et Her Learn, supra note 381, at 19.



https://www.theatlantic.com/education/archive/2016/01/why-are-there-so-few-black-children-in-gifted-and-talented-programs/424707/
https://www.theatlantic.com/education/archive/2016/01/why-are-there-so-few-black-children-in-gifted-and-talented-programs/424707/

I EDUCATION EQUITY

on how to best support all students and set high expectations for achievement.*** Schools should
set high expectations for all students, without regard to race or gender, including initiating
discussions about desired courses, extracurricular activities, college and career goals, and
managing multiple responsibilities.3®? Schools should implement school discipline policies that
provide for equitable treatment of students in the administration of discipline.3*® Furthermore,
schools can support teachers by offering opportunities for mentorship, leadership, and professional
development.3%

STANFORD EDUCATION DATA ARCHIVE

A new data set was recently made available by Stanford researchers which further highlights the
inequities in education by providing a highly detailed account of academic disparities across the
nation.3® The data was created from over 200 million math and reading test scores from students
in grades 3-8 during 2009-2013 in every public school district in the country, and includes
characteristics about the racial, ethnic, and socioeconomic makeup of these districts.>*® See Figure
13 and Figure 14 for maps that display the nationwide average of English/Language Arts and
Mathematics test scores for grades 3-8 over the period of 2009-2013.39

391 1bid. at 19-20.

392 |bid.

3% |bid.

3% Ibid.

3% Sean F. Reardon et al., “Stanford Education Data Archive (Version 1.1 File Title),” 2016,
http://purl.stanford.edu/db586ns4974.

3% Rabinovitz, supra note 14.

397 Reardon et al., supra note 395; see also Stanford Education Data Archive, “Maps,” Stanford Center for
Education Policy Analysis, https://cepa.stanford.edu/seda/maps.
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Figure 13: Average English/Language Arts Test Scores by School District,
Grades 3-8, 2009-2013
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Source: Sean F. Reardon, Demetra Kalogrides, Erin Fahle, Kenneth Shores, and Benjamin Shear, Stanford Education Data Archive:
seda.stanford.edu

Stanford researchers used this data to provide new estimates on how much standardized test scores
vary among school districts.®® Variance in test scores can span four grade levels between the
lowest-poverty and highest-poverty school districts.®*® Within individual school districts,
achievement levels of black and Hispanic students are on average 2.0 and 1.5 respective grade
levels lower than that of white students.*® Variations in academic achievement are “very highly
correlated with the socioeconomic characteristics of families in the local community,” and “racial

3% Erin M. Fahle and Sean F. Reardon, How much do test scores vary among school districts? New estimates using
population data, 2009-2013 (CEPA Working Paper No0.17-02), Stanford Center for Education Policy Analysis,
January 2017, https://cepa.stanford.edu/sites/default/files/wp17-02-v201701.pdf.

3% Sean F. Reardon, School District Socioeconomic Status, Race, and Academic Achievement (April 2016)
(preliminary draft), Stanford Center for Education Policy Analysis, p. 12
https://cepa.stanford.edu/sites/default/files/reardon%20district%20ses%20and%20achievement%20discussion%20dr
aft%20april2016.pdf.

400 |bid. at 13.
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differences in exposure to poor schoolmates is linked to achievement gaps.*®* In addition, in
heavily segregated areas that experience “racial disparities in socioeconomic conditions,”
achievement gaps are larger.%?

Figure 14: Average Math Test Scores by School District, Grades 3-8, 2009-2013
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seda.stanford.edu

One might imagine, for example, that metropolitan areas that are more segregated than
expected are those in which racial prejudice and discrimination are particularly high in
general; if such discrimination affected students’ opportunity through some mechanism
other than segregation, this might explain the observed association between segregation
and achievement gaps . . . The association between segregation and achievement gaps is
large, however, so such an alternate pathway would need to lead to sizeable effects on
achievement gaps . . . It is not immediately obvious whether there are plausible candidate

401 |bid. at 12; Reardon, “School Segregation and Racial Academic Achievement Gaps,” p. 25.
402 Reardon, “School Segregation and Racial Academic Achievement Gaps,” at 20-21.
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explanations that would explain the association. Thus, the results presented here are
suggestive of powerful effects of segregation, but are not completely definitive.*

Furthermore, racial segregation correlates with the unequal allocation of financial resources, and
this finding could inform “the extent to which low-performing students are concentrated in a small
number of school districts, and so may be useful for designing school finance systems and
determining how resources should be distributed among school districts.”4%

DISPARITIES IN TEACHER QUALITY BETWEEN LOW- AND HIGH-POVERTY
SCHOOLS

A good teacher is someone who wants to build relationships with students, who keeps students
at the center of everything that they do, and who constantly works to get better.“s
—Sydney Chaffee, 2017 National Teacher of the Year

As mentioned in chapter 1, school districts are required to provide comparable educational services
at Title I schools. However, significant disparities exist in teacher quality among low-poverty and
high-poverty schools, despite the responsibility of schools to provide all students access to “highly
qualified teachers.”*?® NCLB mandated that highly qualified teachers have a bachelor’s degree,
state certification or licensure, and specific knowledge of the subjects they will be teaching.*%’
States are mandated to ensure that all students—particularly the most disadvantaged students—
have access to highly qualified teachers.*%®

Teacher “quality” is a highly debated term, and scholars, researchers, policymakers, and others
have a variety of definitions of how to determine a “quality” teacher.®® The U.S. Department of

48 |bid, p. 21.

404 Fahle and Reardon, supra note 398, at 17.

405 CBS Boston, “Boston Charter School Teacher Named ‘National Teacher of the Year,” April 20, 2017,
http://boston.cbslocal.com/2017/04/20/national-teacher-of-the-year-sydney-chaffee-boston-codman-massachusetts/.
406 U.S. Department of Education, “New No Child Left Behind Flexibility: Highly Qualified Teachers,” November
29, 20015, https://www2.ed.gov/nclb/methods/teachers/hatflexibility.html.

407 Ibid; No Child Left Behind Act of 2001 (NCLB), Pub. L. No. 107-110 (codified as amended at 20 U.S.C. § 6301
et seq.); Every Student Succeeds Act of 2015 (ESSA), Pub. L. No. 114-95 (codified as amended at 20 U.S.C. §6301
et seq.).

408 |bid. The U.S. Department of Education has granted some flexibility with this requirement for certain teachers
who are in high demand, have specialized roles, who are needed to teach multiple subjects, or teachers are certain
grade levels.

409 Eric A. Hanushek and Steven G. Rivkin, “Teacher Quality, Handbook of the Economics of Education,” 2008, pp.
1051-1078,
http://hanushek.stanford.edu/sites/default/files/publications/Hanushek%2BRivkin%202006%20HbEEdu%202.pdf;
Linda Darling-Hammond, “Doing What Matters Most: Investing in Quality Teaching,” National Commission on
Teaching and America's Future,1997, https://nctaf.org/wp-content/uploads/DoingWhatMattersMost.pdf; Jane G.
Coggshall, “Communication Framework for Measuring Teacher Quality and Effectiveness: Bringing Coherence to
the Conversation,” National Comprehensive Center for Teacher Quality, 2007,
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Education acknowledges that “one of the most important factors in raising student achievement is
a highly qualified teacher,” and acknowledges factors such as having a bachelor’s degree, state
certification and licensure, and subject matter knowledge.*'° Research has pointed to a number of
other factors that might be important to determining teacher quality, such as years of experience,
teacher test scores, teacher training, and earning advanced degrees.*!* Other research indicates that
“effective” teachers are identified by their performance rather than their background or
experience.**2 While the debate on this issue continues, many will agree that teacher quality is
difficult to measure, and many factors must be considered when determining the impact on student
achievement.

There is a growing body of research that shows how student achievement is linked to teacher
quality. Exposure to high-quality teachers can have a significant positive impact on a child’s
educational development, particularly if that exposure starts as early as possible in a child’s life.*
One study found that highly qualified teachers who are certified, scored higher on certification and
licensure exams, have a degree from a more competitive undergraduate institution, and have more
years of teaching experience are more effective for student achievement than teachers who are less
qualified.*'® One study reported that quality teachers can have a measurable effect on a student’s
future earnings, citing that an “excellent” teacher can add over $800,000 to the future earnings of
a class of 30 students.*'® Furthermore, highly qualified teachers can have a more significant impact

http://files.eric.ed.gov/fulltext/ED543771.pdf; Barnett Berry et al., “Teacher Effectiveness: The Conditions that
Matter Most and a Look to the Future,” Center for Teaching Quality, March 2010,
http://files.eric.ed.gov/fulltext/ED509720.pdf; Melissa McCabe, “Teacher Quality,” Education Next, July 8, 2011,
http://www.edweek.org/ew/issues/teacher-quality/index.html.

410 U.S. Department of Education, “Highly Qualified Teachers for Every Child,” August 2006,
https://www2.ed.gov/nclb/methods/teachers/stateplanfacts.html ; U.S. Department of Education, “New No Child
Left Behind Flexibility: Highly Qualified Teachers,” supra note 406.

411 Jennifer King Rice, “Teacher Quality: Understanding the Effectiveness of Teacher Attributes,” Economic Policy
Institute, 2003; “Teacher Quality and Student Achievement: Research Review,” Center for Public Education,
November 1, 2005, http://www.centerforpubliceducation.org/Main-Menu/Staffingstudents/Teacher-quality-and-
student-achievement-At-a-glance/Teacher-quality-and-student-achievement-Research-review.html; Darling-
Hammond, supra note 409.

412 Kata Milhay, “Teachers Matter: Understanding Teachers’ Impact on Student Achievement,” Rand Education,
https://www.rand.org/education/projects/measuring-teacher-effectiveness/teachers-matter.html.

413 McCabe, supra note 409.

414 Rachel Herzfeldt-Kamprath and Rebecca Ullrich, “Examining Teacher Effectiveness between Preschool and
Third Grade,” Center for American Progress, January 2016, https://cdn.americanprogress.org/wp-
content/uploads/2016/01/19064517/P-3TeacherEffectiveness2.pdf.

415 Clotfelter et al., supra note 385.This particular study also found that teachers with a master’s degree who are paid
at a higher salary at best have no effect on student achievement. Ibid. at 27-28. The article also explains that “debate
still persists about the causal relationship between specific teacher credentials and student achievement.” Ibid. at 2.
416 Eric A. Hanushek, “Boosting Teacher Effectiveness in What Lies Ahead for America’s Children and Their
Schools” (Chester E. Finn, Jr., and Richard Sousa eds., Hoover Institution Press 2006), p. 25,
http://hanushek.stanford.edu/sites/default/files/publications/Hanushek%202014%20Koret%20ch2.pdf.
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on student achievement than factors such as the race of the student or the level of education of the

student’s parents.*!’

Access to highly qualified teachers matters for student achievement, yet across the nation schools
do not provide low-income students and students of color equal access to those highly qualified
teachers as readily. NCLB sought to remedy the problem of inadequate teacher quality, and while
some progress has been made in states, significant disparities still exist and have been raised in
over 40 state school finance lawsuits across the country.*'® Thus far, efforts to remedy these
disparities have not been effective to even out the distribution of highly qualified teachers
throughout districts.

These racial and economic disparities in teacher quality are manifest in various ways:

e Teacher salaries. There is evidence that school districts that disproportionately serve low-
income students and students of color tend to pay their teachers lower salaries.*'°

e Teacher education and experience level. There is a greater proportion of teachers with
bachelor’s degrees or lower education credentials teaching in school districts that
disproportionately serve low-income students and students of color.*?° Furthermore, the
proportion of teachers who have less than three years of experience teaching is greater in
school districts that disproportionately serve low-income students and students of color.*?

e Newly hired teachers. School districts that disproportionately serve low-income students
and students of color tend to hire more teachers in a given year, which indicates a higher
turnover rate.*??

Therefore, low-income students and students of color generally are less likely to have teachers
who have higher credentials, higher degree attainment, more years of experience, higher salaries,
and demonstrable success in their students’ test score performance. Furthermore, class sizes in
school districts that disproportionately serve low-income students and students of color tend to be
higher, which indicates a lack of resources for personnel.*® Teacher retention has proved
challenging nationwide and teacher turnover is highest in schools that serve academically

417 |bid. at 24, but see Clotfelter et al., supra note 385, at 39 (“even highly credentialed teachers are not likely to
offset the effects of educationally impoverished family backgrounds on student achievement in reading.”).

418 See Adamson and Darling-Hammond, supra note 278.

419 Raegen T. Miller, “Comparable, Schmomparable: Evidence of Inequity in the Allocation of Funds for Teacher
Salary Within California’s Public School Districts,” Center for American Progress, May 2010, p. 6,
https://cdn.americanprogress.org/wp-content/uploads/issues/2010/05/pdf/comparable_schmomparable.pdf;
Adamson & Darling-Hammond, supra note 2788, at 6-7.

420 5ee Adamson and Darling-Hammond, supra note 278; OCR, “A First Look: 2013-2014 Civil Rights Data
Collection,” supra note 12, at 9; OCR, “Dear Colleague Letter: Resource Comparability,” supra note 8, at 9.

421 Adamson & Darling-Hammond, supra note 278, at 24.

422 | bid. at 23.

423 |bid. at 22.
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disadvantaged students.*** In addition, race does play a factor inasmuch as “non-black and non-
Hispanic teachers are more likely to transition [to another position] the higher the black and
Hispanic enrollment shares, and . . . Exactly the opposite is true of black and Hispanic teachers,
who tend to be less likely to transition the higher the enrollment share of their race/ethnic
group.”® Increasing teacher salaries could affect teacher retention up to a point, however,
research reflects that increased salaries alone tend to be insufficient to stem high teacher turnover
without also addressing working condition issues such as perceived safety of the community
surrounding a school, availability of resources necessary for instruction, teacher autonomy, and
teacher participation in school governance.*?® These disparities further perpetuate achievement
gaps among white students and students of color.*?

ACCESS TO PRESCHOOL

Studies have shown that there are discernable achievement gaps that open up among students by
the time they enter kindergarten.*?® These achievement gaps are present among students from
households of varying income levels, but also among white students and students of color. These
gaps could stem from the lack of access to preschool programs in certain school districts.
According to the Civil Rights Data Collection, only about 54 percent of school districts across the
country offer preschool not served by IDEA, and about 73 percent of those programs in those
districts are available to all students in the district.*?

424 Eric A. Hanushek et al., Why Public Schools Lose Teachers, Journal of Human Resources, pp. 326-354, Spring
2004,
http://hanushek.stanford.edu/sites/default/files/publications/Hanushek%2BKain%2BRivkin%202004%20JHumRes
%2039(2).pdf; Deborah M. Hill and Marlene Barth, “NCLB and Teacher Retention: Who Will Turn Out the
Lights?” 16 Education and the Law 173 (2004); Cassandra M. Guarino et al., Teacher Recruitment and Retention: A
Review of the Recent Empirical Literature, Review of Educational Research, pp. 173-208, Summer 2006; Linda
Darling-Hammond, “Solving the Dilemmas of Teacher Supply, Demand, and Standards: How We Can Ensure a
Competent, Caring, and Qualified Teacher for Every Child,” National Commission on Teaching & America's
Future, 2000.

425 Hanushek et al., supra note 424, at 350.

426 |bid.; see also Adamson & Darling-Hammond, supra note 278.

427 See Hanushek, “Boosting Teacher Effectiveness,” supra note 416.

428 James J. Heckman, “The American Family in Black and White: A Post-Racial Strategy for Improving Skills to
Promote Equality,” 140 Daedalus 70 (Spring 2011); Cecilia Rouse et al., supra note 26, at 5. The authors explain
that U.S. education policy is largely focused on school-aged children from K-12, and until recently, the education of
pre-school aged children was not a policy concern. See also: Betty Hart and Todd R. Risley, “Meaningful
Differences in the Everyday Experience of Young American Children,” (Paul H Brookes Publishing 1995). The
authors examined the “word gap” between children from upper class, well-educated families, middle-class families
and families on welfare. Children from well-educated families hear more words of encouragement in their early
years (ages 1-3), and that has a profound positive affect upon children’s vocabulary development and reading
performance.

429 OCR, “2013-2014 Civil Rights Data Collection: A First Look,” supra note 12.
https://www2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf. It is noted in the “First Look™ publication
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Only 48 percent of poor students are ready for school at age 5 as compared to 75 percent of students
who come from moderate to high-income households, evidenced by math and reading skills,
behavior issues, overall physical health, and other factors.**® Children entering Head Start
programs, which disproportionately serve low-income students and students of color, are
significantly behind in math, vocabulary, and reading by age 3 or 4.43* Additionally, 85 percent of
black 3-4 year old children scored lower than white children of the same age in a vocabulary
assessment.*32 Poor achievement during the preschool years can lead to poor achievement in
elementary and high school, which can also lead to less favorable outcomes later in life.**® While
research on the effectiveness of Head Start and other preschool programs on educational outcomes
shows varied results, some students benefit from access to well-designed preschool programs, as
it can improve long-term outcomes such as graduation rates, college enrollment, employment, and
earnings.*3

that these numbers reflect preschool programs beyond those services that schools are required to provide for
students with disabilities under the Individuals with Disabilities Act (IDEA). It is also noted that in 70% of these
districts, preschool programs are only offered for part of the day, as opposed to 48% of districts that offer full-day
preschool programs.

430 Julia B. Isaacs, “Starting School at a Disadvantage: The School Readiness of Poor Children,” Brookings
Institution, March 19, 2012, https://www.brookings.edu/research/starting-school-at-a-disadvantage-the-school-
readiness-of-poor-children/. The report indicates that this stems partially from the lack of financial resources that
poor families have, and partially because of certain parental characteristics that may affect a poor child’s
performance such as a lack of education, higher rates of single parenthood, poorer health, and others.

431 Ron Haskins and Cecilia Rouse, “Closing Achievement Gaps,” Brookings Institution, March 1, 2005,
https://www.brookings.edu/articles/closing-achievement-gaps/.

432 | bid.

433 | bid. The author describes some of these poor outcomes as a likelihood to “become teen parents, engage in
criminal activities, suffer from unemployment, and become clinically depressed as adults.”

434 Grover J. “Russ” Whitehurst, “New Evidence Raises Doubts on Obama’s Preschool for All,” Brookings
Institution, November 20, 2013 (“the group that experienced the Tennessee Voluntary State Pre-K Program
performed somewhat less well at the end of first grade than the control group, even though % of the children in the
control group had no experience as four-year-olds in a center-based early childhood program.”),
https://www.brookings.edu/research/new-evidence-raises-doubts-on-obamas-preschool-for-all/; Mark W. Lipsey et
al., “Evaluation of the Tennessee Voluntary Prekindergarten Program: Kindergarten and First Grade Follow-Up
Results from the Randomized Control Design,” Peabody Research Institute Vanderbilt University, August 2013, p.
12 (“For preschool programs, a typical finding is that the cognitive effects are not sustained for very long after the
end of the program. Though none of those other studies investigated the effects of a single year of a scaled up state-
funded public pre-k program, many involved more intensive measures that also failed to show long-term effects on
cognitive achievement measures.”),

https://my.vanderbilt.edu/tnprekevaluation/files/2013/10/August2013 PRI_Kand1stFollowup TN-
VPK_RCT_ProjectResults_FullReportl.pdf; U.S. Department of Health and Human Services, “Head Start Impact
Study Final Report Executive Summary,” January 2010, p. iX (“the advantages children gained during their Head
Start and age 4 years yielded only a few statistically significant differences in outcomes at the end of 1st grade for
the sample as a whole.”), https://www.acf.hhs.gov/sites/default/files/opre/executive_summary_final.pdf; W. Steven
Barnett, “Preschool Education and Its Lasting Effects: Research and Policy Implications,” National Institute for
Early Education Research, September 2008, http://nepc.colorado.edu/files/PB-Barnett-EARLY-ED_FINAL.pdf;
James Heckman et al., “Understanding the Mechanisms Through Which an Influential Early Childhood Program
Boosted Adult Outcomes,” American Economic Review, November 2012
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The Learning Policy Institute issued a report in 2016 that analyzed high-quality early education
systems in four states—Michigan, West Virginia, Washington, and North Carolina.**® These states
were chosen because they “exemplify an array of promising practices that are designed to meet a
state’s needs and to satisfy its priorities,” and each state was judged on the quality, scale, and
diversity of their programs.**® Children who attended these early education programs tended to
score higher on reading and math assessments in elementary school, and low-income students and
students of color saw the greatest gains in achievement.**” Overall, participation in these programs
boosted school readiness, and some programs achieved better outcomes for students such as fewer
grade repetitions and a higher percentage of students to graduate on time than students who did
not participate in these early education programs.*3® Some of the recommendations noted focused
on prioritizing continuous improvement to maintain quality programs; investing in teacher
training; coordinating the administration of Birth-Through-Grade-3 programs (to create a
“seamless educational experience’); combining multiple funding sources to increase access and
improve quality (state dollars, Head Start, Temporary Assistance for Needy Families, Early Head
Start, etc.); and creating broad-based coalitions and support.**°

DROPOUT RATES

High school dropout rates in the U.S. have been on the decline for years, and have decreased from
12.1 percent in 1990 to 6.5 percent in 2014.4° Nevertheless, most students of color dropout at
higher rates than white students.*** In 2014, the dropout rates for white, black, Hispanic, Asian,
Pacific Islander, and American Indian/Alaska Native students were 5.2 percent, 7.4 percent, 10.6

https://my.vanderbilt.edu/petersavelyev/files/2012/11/0 PerryFactorPaper wp_2012-11-23a Peterl.pdf; Elizabeth
U. Cascio and Diane Whitmore Schanzenbach, “The Impacts of Expanding Access to High-Quality Preschool
Education,” The Brookings Institution, vol. 47, no. 2 (2013), pp. 127-192; Rodney J. Andrews et al., “The Effects of
Texas's Targeted Pre-Kindergarten Program on Academic Performance,” National Bureau of Economic Research,
Working Paper No. 18598 (2012), http://www.nber.org/papers/w18598.pdf; Rivkin, Briefing Transcript, supra note
322, at 149.

435 Marjorie Wechsler et al., “The Road to High-Quality Early Learning: Lessons From the States,” Learning Policy
Institute (Palo Alto, 2016).

436 | bid.

437 | bid.

438 | bid.

439 | bid.

440 U.S. Department of Education, National Center for Education Statistics, “Table 219.70. Percentage of high
school dropouts among persons 16 to 24 years old (status dropout rate), by sex and race/ethnicity: Selected years,
1960 through 2015,” https://nces.ed.gov/programs/digest/d16/tables/dt16 219.70.asp?current=yes (hereinafter
National Center for Education Statistics, Table 219.70).

441 |bid; See also: U.S. Department of Education, National Center for Education Statistics, “Status and Trends in the
Education of Racial and Ethnic Groups 2016,” pp. 77-78, 81, https://nces.ed.gov/pubs2016/2016007.pdf. Asian
students (as an aggregated group) have a consistently lower dropout rate than white students, however certain Asian
subpopulations of students dropout at higher rates than white students.
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percent, 2.5 percent, 10.6 percent, and 11.5 percent respectively.**? Dropout rates decreased for
white, black and Hispanic students from 1990 to 2014, and decreased for Asian and American
Indian/Alaska Native students from 2006-2014.%4® Dropout rates increased for Pacific Islander
students from 2006-2014.%4* The gap between the dropout rates of white and Hispanic students
significantly narrowed by about 18.0 percentage points from 1990 to 2014, however, the gap
between the dropout rates of white and black students has only modestly narrowed by 2.0
percentage points over that time.**> The gaps between the dropout rates of white and Asian
students, and white and American Indian/Alaska native students slightly narrowed by 0.6 and 2.4
percentage points respectively from 2006 to 2014.44¢ However, the gap between the dropout rates
of white and Pacific Islander students widened by 4.4 percentage points from 2006 to 2014.%" See
also Figure 15.

442 National Center for Education Statistics, Table 219.70; U.S. Department of Education, National Center for
Education Statistics, “Table 219.80. Percentage of high school dropouts among persons 16 to 24 years old (status
dropout rate) and number of status dropouts, by noninstitutionalized or institutionalized status, birth in or outside of
the United States, and selected characteristics: Selected years, 2006 through 2014,”
https://nces.ed.gov/programs/digest/d15/tables/dt15 219.80.asp (hereinafter National Center for Education
Statistics, Table 219.80). The data on white, black and Hispanic students draws from Table 219.70; and the data on
Asian, Pacific Islander, and American Indian/Alaska Native students draws from Table 219.80. This corresponds
with the numbers displayed in Figure 15. The decision was made to draw from two different sources of data because
longitudinal data dating back to 1972 was readily available for black, white and Hispanic students, but data sought
for Asian, Pacific Islander, and American Indian/Alaska Native students does not date back that far.

443 | bid.

444 | bid.

445 | bid.

446 |bid. For insight about Pacific Islander students’ achievement, see: “How Pacific Islander Students are Slipping
through the Cracks,” NBC News, July 24, 2014, http://www.nbcnews.com/news/asian-america/how-pacific-
islander-students-are-slipping-through-cracks-n144281.

447 National Center for Education Statistics, Table 219.70; National Center for Education Statistics, Table 219.80.
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Figure 15: Percentage of High School Dropouts Among Persons 16 to 24
years old from 1990-2014 (Selected Years), by Race/Ethnicity
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Source: Compiled by USCCR from the Digest of Educational Statistics, 2016, Table 219.70 (for White, Black and Hispanic data) and Table 219.80
(for Asian, Pacific Islander, and American Indian/Alaska Native data), U.S. Department of Commerce, Census Bureau, Current Population Survey
(CPS), October 1967 through 2015; American Community Survey, 2006, 2009, 2013 and 2014

Students who come from households with lower family incomes are more likely to drop out. Figure
16 shows that while dropout rates have decreased for students of all family income categories
during the period of 1990-2014, the dropout rate in 2014 for students from households in the lowest
income quartile is 8.8 percent higher than that for students from households in the highest income
quartile. However, the gap between the dropout rates of students from households in the lowest
income quartile and those from households in the highest income quartile has narrowed
significantly from 1990-2014, which is largely attributed to the dropout rate for students in
households from the lowest income quartile dropping by 12.7 percent over that period of time. The
dropout rate for students in the highest income quartile only dropped by 0.1 percent from 1990-
2014.
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Figure 16: Percentage of High School Dropouts Among Persons
16 to 24 years old from 1990-2014, by Income Level
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Source: Compiled by USCCR from the Digest of Educational Statistics, U.S. Department of Commerce, Census Bureau, Current Population Survey
(CPS), October 1970 through 2014, and U.S. Department of Education, National Center for Education Statistics, “Table 219.75, Percentage of high
school dropouts among persons 16 to 24 years old (status dropout rate), by income level, and percentage distribution of status dropouts, by labor
force status and years of school completed: 1970 through 2015, https://nces.ed.gov/programs/digest/d16/tables/dt16 _219.75.asp.

Dropping out of school can come with serious consequences and severely limit economic
opportunity later in life. For example, students who graduate high school earn between 50 percent
and 100 percent more than students who do not obtain a diploma, are more likely to be employed,
and less likely to rely on public assistance.**® While dropout rates have improved for students over
time, the public high schools with the worst dropout rates are still disproportionately populated by
low-income students and students of color.

Per-Pupil Spending—Does Spending Matter for Bolstering Student
Achievement?

There is much debate among education scholars and advocates about whether more money matters
for expanding equal educational opportunity among students. While the Coleman Report did not
find a direct correlation between per-pupil spending and achievement, the education community
and policymakers keep circling back to this question. There has been much research since the
Coleman Report that makes a strong case that spending matters, and that the manner in which
funds are spent is critical to closing the achievement gap.*4°

448 Tiffany D. Miller and Catherine Brown, “Dramatic Action, Dramatic Improvement: The Research on School
Improvement,” Center for American Progress, March 31, 2015, https://cdn.americanprogress.org/wp-
content/uploads/2015/03/SchoolTurnaround-briefv2.pdf.

449 Baker, “Does Money Matter in Education?” supra note 27.
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Educational spending data often uses the per-pupil expenditures as the measure of the level of
spending at schools, districts, and at the state level.**® The average public school spends over
$11,000 annually per-pupil, although there are wide fluctuations in spending depending on the
overall wealth of the locality.*>! On the district level, the highest-poverty districts spend on average
15.6 percent less per-pupil than the lowest-poverty districts.*>? While state and federal funds are
formulaically allocated to close the spending gaps between low- and high-poverty school districts,
funding gaps often exist which create disparities among the high- and low-poverty schools. In most
cases, schools in high-poverty areas are not receiving equitable funding, let alone equal funding to
those schools in low-poverty areas.**® Despite this fact, some researchers and policymakers raise
the question as to whether additional allocations of funds or overall spending will actually make a
difference in student achievement.*>*

THE CASE THAT EQUITABLE, TARGETED SPENDING MATTERS FOR STUDENT
ACHIEVEMENT

For those who argue that money does matter for school achievement, there are a wide range of
conclusions drawn about how spending affects overall student achievement. One study examined
the effect of the school finance reforms that occurred as a direct result of the state “adequacy”
litigation.**® Many of the states’ reforms increased funding across all districts which significantly
increased funding to low-income districts.**® Examining nationally representative data on student
achievement, this study focused on measuring a link between increased spending and overall
achievement gains for low-income school districts.*” The study found that there was in fact a

450 |_uebchow, supra note 170.

451 «School Finance,” Education Week, 2016, https://www.edweek.org/media/school-finance-education-week-
quality-counts-2016.pdf.

452 Amerikaner Testimony, Briefing Transcript, supra note 257, at 100; House Testimony, Briefing Transcript, supra
note 265, at 275-276.

453 U.S. Department of Education, Fact Sheet: Supplement-Not-Supplant under Title | of the Every Student Succeeds
Act,” supra note 253; A Fresh Look at School Funding: 5 New Ideas for ESEA Reauthorization, supra note 261;
Ushomirsky and Williams, “Funding Gaps 2015: Too Many States Still Spend Less,” supra note 20.

454 Eric A. Hanushek, “The Economics of Schooling: Production and Efficiency in Public Schools,” 24 Journal of
Economic Literature 1141 (Sept. 1986); Ruben Hernandez and Deborah Roisman, “Tough Lesson: More Money
Doesn’t Help Schools; Accountability Does,” Federal Reserve Bank of St. Louis,
https://www.stlouisfed.org/~/media/Files/PDFs/publications/pub_assets/pdf/re/2004/b/tough_lesson.pdf; Caroline
M. Hoxby, “Are Efficiency and Equity in School Finance Substitutes or Complements?”” 10 The Journal of
Economic Perspectives 51 (1996); Andrew J. Coulson, “State Education Trends: Academic Performance and
Spending over the Past 40 Years,” Cato Institute, March 18, 2014,
https://object.cato.org/sites/cato.org/files/pubs/pdf/pa746.pdf.

455 Julien Lafortune et al. “School Finance Reform and the Distribution of Student Achievement,” National Bureau
of Economic Research, 2015, http://eml.berkeley.edu/~jrothst/workingpapers/LRS_schoolfinance_120215.pdf.
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457 Ibid.
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measurable link between increased spending and achievement gains for students in low-income
districts.*®

Another study focused on the effect of increased school funding on students from low-income
households, examining nationally representative longitudinal data, and concluded that increasing
per-pupil spending can have a profound effect upon economically disadvantaged students, as they
see gains in educational achievement, future wages, and the reduction of poverty as adults.**°
Furthermore, incremental funding increases associated with policy reforms have been associated
with improvements in school inputs, including smaller class sizes and higher teacher salaries.*®
Other studies confirm these findings, citing that increased school district spending can have long-
term effects on students, such as higher college admission and degree completion rates, and a local
response to education policies mandated by higher levels of government can benefit students who
were not necessarily the intended beneficiaries of the policy.*6*

Some scholars believe that educational investments in key areas will yield higher academic
achievement and better educational outcomes, particularly for low-income students. For example,
investing in early childhood education programs, hiring more teachers to ultimately reduce class
sizes, and allocating more funds for grants and loans to reduce financial barriers to a college
education for economically disadvantaged students are all ways to achieve more positive
educational outcomes.*2 While these investments would merit higher levels of spending, they may
be able to make strides towards equalizing achievement for the most disadvantaged students.*53

48 |bid. The author noted that the closing of the ach