U.S. Commission on Civil Rights Urges All Law Enforcement to Follow
Constitutional Policing Practices in Response to the Recent Demonstrations

June 5, 2020

The U.S. Commission on Civil Rights unanimously urges the Administration and the
Department of Justice to advocate that all policing forces used by federal, state, and
local governments, in response to the recent protests sparked by the alleged killing of
George Floyd by a Minneapolis police officer, abide by constitutional policing practices
that ensure against bias and promote non-discriminatory accountability and
enforcement.

As the Commission stated in our report “Police Use of Force: An Examination of
Modern Policing Practices,” “[t]he relationship between law enforcement and many
communities in the U.S. is fraught and challenging, particularly for those who
experience violent crimes coupled with intensive police presence and surveillance.”

This is especially true in the context of a national protest response to widely
disseminated videotape involving a police use of force resulting in the killing of an
unarmed and handcuffed African-American man.2 Where peaceful protest is aimed at
law enforcement itself, the stakes could not be higher. And where marginalized
communities are at the forefront of many of these peaceful demonstrations,
overreaction to provocation and undertraining can result in potential civil rights
violations3 and worse, have deadly consequences.

It is, therefore, vitally important that law enforcement at all levels, including National
Guard or other troops brought in to provide support or perform law enforcement duties,
be trained to observe principles of constitutional policing. If they are not trained in the
principles of constitutional policing, or cannot be supervised to prevent them from
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interfering with protected speech activity, they cannot and should not be utilized in any
circumstance.

The principles most applicable to today’s situation include:

Every community resident should be able to demonstrate peaceably in an
expectation that interactions with police officers will be fair, consistent with
constitutional norms, and guided by public safety free from bias or
discrimination.

Officers should be trained in de-escalation tactics and alternatives to use of force.
Tactical training should include strategies to create time, space, and distance, to
reduce the likelihood that force will be necessary and should occur in realistic
conditions appropriate to the department’s location.

If law enforcement uses body-worn cameras, then they should have clear policies
in place that address, at a minimum:+

e Clearly defined penalties should attach for the misuse of camera
footage and violations of body-worn camera policies.

e Officers should not be given any knowledge of the contents and should
not be given the right to view footage before making a report of the
incident.

e The public should be allowed to obtain footage of use of force incidents
after investigations are complete.

e Body-worn camera policies should also address privacy concerns raised
by the large amounts of data recorded by those cameras containing
potentially sensitive information deserving of individual policies. These
policies should include but not be limited to footage not depicting use
of force, detention, an incident subject to complaint, or that has no
evidentiary, exculpatory, or training value.

Tens of thousands of Americans have taken to the streets in protest over the past week.
It is undeniable and unfortunate that violence and looting took place during several
marches, and there were also reports that persons unconnected with the protests were
using the protests as an excuse to commit crimes that which required intervention by
law enforcement.5 Peaceful protestors were injured by law enforcement during several
marches,® guns with rubber bullets were pointed and discharged by law enforcement at
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reporters while on the air,” and officers were also injured during the protests.8 In
contrast, there are numerous reports of individuals peaceably demonstrating and
attempting to stop violent or unlawful acts by others during these demonstrations—to
both work with law enforcement to stop these activities and to protect themselves from
becoming victims of police violence.9 Neither property crimes nor acts of provocation or
violence can be condoned; however, law enforcement must be trained not to
indiscriminately engage in the use of force that targets law-abiding individuals or groups
exercising protected First Amendment activities.

De-escalation worked this week in many communities around this county. Some police
chiefs, such as the chiefs in Santa Cruz, California and Camden, New Jersey,
demonstrated leadership by partnering with demonstrators to assist peaceful protestors
to accomplish their right to seek redress of grievances through lawful assembly. This
lack of threat-filled action can and does work in many circumstances.

As we found in our report, “[c]itizens are more likely to aid in crime reduction and
partner with police if they believe that law enforcement is engaging in equitable
treatment and is impartial towards all.”*2 A commitment to constitutional policing is
part of that equitable treatment.

In a separate statement today, the Commission urges the Department of Justice to
engage in pattern and practice investigations of the police departments involved in the
killings of George Floyd, Ahmaud Aubrey, and Breonna Taylor. These incidents have
formed the mobilizing predicate for the demonstrations and assemblies of the past
week. The vast majority of people assembling throughout our communities this past
week are engaging in protected activities and their civil liberties and their civil rights
cannot be dismissed, disrupted, or denied by law enforcement. In performing their
duties, it is vitally important that any federal, state, or local entities charged with law
enforcement duties do so while observing constitutional principles and practices.
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The U.S. Commission on Civil Rights, established by the Civil Rights Act of 1957, is the
only independent, bipartisan agency charged with advising the President and
Congress on civil rights and reporting annually on federal civil rights enforcement.
Our 51 state Advisory Committees offer a broad perspective on civil rights concerns at
state and local levels. The Commission: in our 7*h decade, a continuing legacy of
influence in civil rights.
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