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Letter of Transmittal

The President
The President of the Senate
The Speaker of the House

Dear Sirs and Madam:

The United States Commission on Civil Rights (Commission) is pleased to transmit this report,
Title IX Athletics: Accommodating Interest and Abilities. A panel of experts briefed members of
the Commission on the U.S. Department of Education’s 2005 letter, “Additional Clarification of
Intercollegiate Athletics Policy: Three Part Test—Part Three,” which included a discussion of
the then newly-developed Model Survey’s strengths and weaknesses. Subsequently, the
Commission developed findings and recommendations that are included in this report.

Among its findings, the Commission notes that the U.S. Department of Education’s Office of
Civil Rights has relied upon a three-part test for determining compliance with Title IX with
respect to collegiate athletics since 1979. Colleges and universities can demonstrate compliance
by 1) providing athletic opportunities for male and female students that are substantially
proportionate to their respective full-time undergraduate enrollment; 2) demonstrating a history
and continuing practice of program expansion of athletic opportunities for the underrepresented
sex; or 3) demonstrating that they are fully and effectively accommodating the interest and
ability of the underrepresented sex in the institution’s athletic offerings.

Moreover, the Commission finds that the Department, in its 2003 clarification of Title IX
regulations, encourages the use of student interest surveys in an effort to achieve compliance
under the third prong of the three-part test. Most importantly, the Commission recognizes that at
this time, the Model Survey, developed by the U.S. Department of Education in 2005, provides
the best available method for attaining prong three compliance because it provides a reliable and
rigorous method of ascertaining student interest in athletics,

The Commission recommends that the Department’s Office for Civil Rights continue to
encourage institutions to use the practices of the model survey as their primary means of
complying with Title IX. The Commission also recommends that prong three of the regulations
be revised to explicitly take into account the interest of both sexes. This would help restore Title
IX to its original goal of providing equal opportunity for both male and female athletes.

Part A, which consists of the body of this report, was approved by a vote of 5-0 on September
11,2009, Vote tallies for each of the Commission’s findings and recommendations, which make
up Part B of this report, are noted therein.

%XJ sion

Gerald A. Reynolds
Chairman
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Executive Summary 1

Executive Summary

Title IX of the Higher Education Amendments Act of 1972 prohibits discrimination on the

basis of sex in any education program or activity receiving federal financial assistance,

including athletics. Since 1979, one way in which eligible educational institutiorshoan
compliance with Title I X is by demonstrating
and effectivelyd accommodates the fAinterests
underrepresented among intercollegiate athl&gible educational institutiancould also

demonstrate compliance by either providing intercollegiate level participation opportunities

for male and female students in numbers fAsub
enrollmentsorbyshowga fhi st or y andd coofnte xnpua nndgi npgr atcht e sc
opportunities in a manner demonstrably responsive to the developing interest and abilities of

the members of the underrepresented sex.

The Office for Civil Rights (OCR) of the U.S. Department of Educasaoasponsibldor

enforcingTitle IX andissued further guidance oreth fii nt er e s tcamplantel abi | it
option in March 2005. Under this guidance, an institution will be found in compliance with

this option unless there exists a sport(s) for the underrepresented sex for ithiete aif

the following conditions are met) unmet interest sufficient to sustain a varsity team in the

sport(s); 2) sufficient ability to sustain an intercollegiate team in the sport(s); and 3)

reasonable expectation of intercollegiate competitiom fiam in the sport(s) within the

school's normal competitive region. Thus, schools are not required to accommodate the

interests and abilities of all their students or fulfill every request for the addition or elevation

of particular sports, unless allrée conditions are present. This guidance also included a

model survey instrument to measure student interest in participating in intercollegiate varsity
athletics. When thiModel Survey indicates insufficient interest to field a varsity team, OCR

wilnot exercise i1its discretion to conduct a co
implemertation of the thregart test.

This guidance was issued at a time when critics of Title IX claimed that rigid compliance

forced the cancellation of many educationalgpaons or teams for mgas many schools
demonstrated Title | X compl i arle€00b duidamaeg h A s u
also prompted atmngandoften negative reaction from the National Collegiate Athletic
Association and rnaesponse theh® Godnmissgpm cvlivip Rights

assembled a panel of expestsMay 11, 2007Tncluding aU.S. Department of Education

of ficial, to discuss the guidance, the Model
emer gi ng f r aseofithe sutveytaodtwhetherxdnpliance with Title IX had

improved over timeThe Commission received oral and written testimony fizamiel A.

Cohen, an attorney specializing in Title t§sesJessica Gavora, vice president of the College

Sports Countj Jocelyn Samuels, vice president for education and employatidret

Nati onal Wo me;dudite Sweea, vepraSentmg tberNational Collegiate Athletic
Association (NCAA) David Blackthendeputy assistant secretary for enforcement ofitse

Department of Educatidan ©ffice for Civil Rights andStephanie Monroe, Assistant Secretary,

Office for Civil Rights, United States Department of Education
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All five panelists fielded additional questions from the Commissioners covering a wide range of
isstes, including:

A The methods that schools used to administeMibdel Surveywith special attention to
electronic means and the impact on the response rate

A The appropriateness of using any survey in gauging interest

A Are men and women equally interesie@ports?

A To what extent has Title I X affected womenb
A Has Title I X resulted in the elimination of

A How is ability in sports determined?

Based on the testimony, discussion, and a number of comments receivedeaublic, he
Commissiorfound among other thingshatthe Model Survey currentlyprovides the best

method available for attainirgrong Threeompliance, because it offers institutions a

flexible and practical, yet rigorous means of aitag a high sudent response rate

Consequently, the Commission recommends that @&@Rnue to encourage institutions to

use the Model Survey as a method of complying with Title IX, rather than relying on
mechanical compliance with proportional representation, whighreslt in unnecessary
reduction of menbés athletic opportunities.

Furthermore, the Commission recommends Brahg Threeegulations should be revised to
take explicitly into account the interest of both sexes rather than just the interest of the
underr@resented seand that the Model Survey be structured accordinghg Commission
also askshatthe NCAAreconsider its objection to the Model Survey antidiscourage
educational institutiongdm using student interest surveys or urge them to avoiduke,
since college students are adults capable of assessing their own interest in sports.
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Findings and Recommendations

Findings

1. Since 1979, the U.S. Department of Educat
the Title IX athletics law by requirgypostsecondary institutions to satisfy any one
part of a thregoart test for complianc&he three parts are usually referred to as
prongs, and requir@) substantially proportional representation of men and women in
athletic participation; or b) subst#al progress in providing opportunities for the
underrepresented sex; or ¢) adequate accommodation of the interests and abilities of
the underrepresented sex .in the institutdi

2. In 1996, theJ.S.Department of Education issued guidaricat specified additional
factors (other than a survey) for measuring interest that needed to be taken into
account in order to achieve compliance ugtngng ThreeA survey by itself was
deemed to be insufficient.

3. Critics charged that the 1996 policyidance orProng Threavas too vague to offer
institutions a satisfactory means of attaining compliance. As a result, many

institutions likely opted to userongOné s pr oporti onal represen
which provided a | egampliagheaf e harboro for
4. Panel i sts reported instances of <coll eges

programs in order to reach Title IX compliance under the proportional representation
requirement.

5. Inits 2003 clarification of Title IX regulations, the U.S. Depamingf Education
encouraged the use of student interest surveys in order to aBn@gThree
compliance. For compliance und&rong Thregan institution must consider student
interest, student ability, and availability of competition. More specificalty,
institution must showa) there is no unmet interest among studdts there is
unmet interest, it must show insufficient ability among students to sustain a team in
the sportandc) if there is interest and ability, it must show no likelihood of
competition in the region in which the institution is located. Satisfaction of these three
elements is sufficient to comply witrong Three

6. Inits 2005 additional clarification, the Department of Education developed the Model
Survey method, which is aegally designed survey colleges and universities can use
to ascertain student interest in athletics.

7. At this point in time, the Mdel Surveyprovides the best method available for
attainingProng Threeompliance, because it offers institutions a flexdoe
practical, yet rigorous means of attaining high student response raté$.S he
Department of Education recommends that all students be required to complete the
survey as part of mandatory class registration. Institutions that follow these survey
procedures faithfully would be deemed to be in compliance Riting Threef Title
IX.
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8. While the National Collegiate Athletic Association (NCAA) has long maintained that
ascertaining student interest is a valid means of complying with Title IX, it has been
critical of the 2005 Additional Clarification provided by the Department of Education
and has urged institutions not to use the Model Survey.

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these
findings. Commissioner Ksanow abstained. Vice Chair Thernstrom and Commissioners
Melendez and Yaki were not present for the Jote

Recommendations

1. TheU.S.Commissioron Civil Rightscommends th&).S. Department of Education
for developing the student interest survey and fovigdiog a rigorous yet practical
means of complying with Title 1 X. I't recom
Civil Rights continue to encourage institutions to use the Model Survey as a method
of complying with Title IX, rather than relying on mechalicompliance with
proportional representation, which may res
athletic opportunities.

2. Since female students are fully capable of expressing interest in athletics, or lack
thereof, advocates for particular views on Tidecompliance should not devalue or
dismisstheir perspectives.

3. Prong Thregegulations should be revised to explicitikeinto account the interest
of both sexes rather than just the interest of the underrepresented sex. This would help
to restore Titk IX to its original goal of providing equal opportunity for individuals of
both sexes.

4. The NCAA shouldeconsider its objection to the Model Survey antidiscourage
educational institutiongdm using student interest surveys or urge them to avoid thei
use, since college students are adults capable of assessing their own interest in sports.

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these
recommendationsCommissioner Kirsanow abstained. Vice Chair Thernstrain an
Commissioners Melendez and Yaki were not present for the vote.]
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Summary of Proceedings

As enactedTitle IX of the Higher Education Amendments Act of 19Fahibited sex
discrimination in federally funded education programs and activilies years lger,

Congress expressly applied thi®hibitionto intercollegiate sport$The U.S. Department of
Education (then Health, Education and Welfare), issued implementing regulations in 1975.
With respect to athletics programs, the regulation specifies:that a

recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics shall provide equal athletic opportunity for members of both
sexes. In determining whether equal opportunities are available, the Director will
considey among other factors [w]hether the selection of sports and levels of
competition effectively accommodate the interests and abilities of members of both
sexes.

The U.S. Department of Education subsequently issued policy guidance in 1979, 1996, 2003,

and2 005 to explain in part what is meant by i
prong test that the departmentods Office for
institutionsd® compliance with Tag.fTHetestl X regar

examines whether an institution offers men and women opportunities to participate in sports
that are substantially proportionate to their respective enroliments; or has established a good
faith history and ongoing practice of providing increhepportunities for the

underrepresented sex; or fully and effectively accommodates the athletic interests and
abilities of the underrepresented sex.

OCR issued the last of these guidance documeémsd di t i on al Clarificatic
Athletics Policy: ThreePart Teshd Part Threg on March 17, 2005accompanied bg

Userb6s Guide to Developing Student I nterest
Nati onal Center for Education Statistics 1in
Additiond Clarification outlines specific factor
option for complpiaancea ewitt,lb0 tahda efstthrueseed t o a:

effectively accommodating the interests and abilities of male and femalatsatidletes

under Title I X of the Education Amendments o
survey instrument to measure student interest in participating ncoliegiate varsity

athletics!

1 Pub. L. 9218, 86 Stat. 373 (codified as amended 20 U.S.C. §§i1B588 (2009)Section 9014) of the

statute states that ANo person in the United States s
be denied the benefits of, or be subjected to discrimination under any education program or activity receiving

Federal financialasi st ance. 0

2 The Educational Amendments of 1974, Pub. -388, § 844, 88 Stat. 612 (1974).

¥34 C.F.R. § 106.41 (2009).

* See http://www.ed.gov/about/offices/list/ocr/docsttitle9guidanceadditional.html (accessed Feb. 26, 2009).

Central to the developmeistthe report, Title IX Data Collectiof: e c hni ¢ a | Manual for Devel

Guideo by Al an F. Karr and Ashish P. Sanil of the Nat
Triangle Park. I n a fADear ,CCBbtdteslagueo | etter of March
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Daniel A. Cohen

Daniel A. Cohen an attorney specializyin Title IX casesstated thahistask as an attorney
wasto inform clients about the law and help them complyd as such, he neitterpported
noropposedhe 2005 Additional ClarificatiohFor schools seeking compliance unBesng
Three howeverhe generally favored use of the Model Surv8gcording to him, much of the
criticism of the 2005 Additional Clarificatidmed beenunfair, butit wasimportant to
distinguishbetweergeneral Title IXpolicy concerns and criticisms specific to the 2005
Additional Clarificationitself.? He said the test faneasuring compliance witProng Thredad
been in place since 197and thathree factors have to be present simultanedasky school
to be considered out of compliance witong Threeevidence bunmet interest in a sport or
sports at the institutiomrvidence of interestestudentgpossessingufficient ability to sustain a
team, and a likelihood of athletic competition in the redfion.

Mr. Cohen said with respect to measuring interest, Mtleddalways focused on a schél
current and admitted students, not future or potential’dfiég 1996 Clarification
recommended that schools monitor a number of indicators that gauge interest idiiguists
he said? Its list of indicators wathorough, but thguidance waso vague that schodisdno
way of knowing when thelgadattained compliangée saidHe remarkedurtherthat no
indicatorswereconsideredlispositive omore persuasive than othesad itwasunclear at
what point a showin of some interest might rise to the level of sufficient unmet interest
requirethe addition ofiteam’® He said that schools developed subjective measuggaite
student interest in athleticsdemonstrate compliance wikhrong Thregwhichoften ircluded
varyingselfadministered survey$According to Mr. Cohen, of the schools that OCR
investigated between 1992 and 2002, abouithids sought compliance with Title IX under

Based on [its] experience investigating complaints and conducting compliance reviews
involving the threepart test, [it] believes that institutions may benefit from further specific

ou

guidance on part t hr e e é. Ampliancenvath patt thiee umlass wi | | be
there exists a sport(s) for the underrepresented sex for which all three of the following
conditions are metfl) unmet interest sufficient to sustain a varsity team in the sport(s); (2)
sufficient ability to sustain an inteollegiate team in the sport(s); and (3) reasonable
expectation of intercollegiate competition for a team in the sport(s) within the dclios n or ma |
competitive region.
u. s. Department of Education, Offi cercolfegate ABletigsi | Right s,
Policy: ThreePart Tesd Par t T hché7e20ab, pM diiiv.
® |bid., p. 26.
®Ibid., p. 26.
" Ibid., pp. 26 27.
8 Ibid., p. 27.
?Ibid., p. 27.
%1bid., pp. 27 28
2 bid., pp. Bi 29.

2|pid., p. 28.Since 1996, he saidthe USe par t ment of Educationds Office

schools monitor the athletic interests of local nonstudents and high school studeritglasctway of gauging
future, potential interestin a spddee alstr . Co h e n 6 sstaemgntp | ement al

3 bid., pp. 28 29.
1bid., p. 29.

f

C
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Prong Threg® Of these, abouhreequarters used some form of survedsist them in
measuringnterest'®

Mr. Cohen stated that the Commission on Opportunity in Athletics, conue2602by then
Secretary of Education Rod Paige, studied Title IX and the 1996 Clarifieatiemsively’ In

meetings held across the countrg said collegiate athletic administrators repeatedly irfdrm
Commission members that the 1996 Clarification had its merits but was so ambiguous that they
could not determine when compliance was achieved tRrdeg Threé® Many schools

resorted to usm proportionality, according to Mr. Cohdrecause it was measurable and school
officials knew when compliance with Title IXadbeen attained!.

Mr. Cohen said OCR commissioned independent, expert statisticians to evaluate the different
survey approachesshools had employed and submitted to OCR between 1992 an#f 2002.
Drawing on best practices, the statisticians then designed a streaiiébdxhsed model

survey, he statedThis tool for measuring interest in spdrecamehe centerpiece of the 2005
Additional Clarification he said?

According to Mr. Cohen, OCR provided guidaf@eadministering the Model Survey in the
2005 Additional Clarificatiorand built safeguards to ensure the data collected would be
reliable® An oftenoverlooked safeguard, isaid,wasthe requirement thalhe Model Survey
be administereth a manner thajeneratec high response rateUnless this conditiowas

met, he saidOCRwould not assumsurveyfindingsto be reliableandwould consider other
indicationsof interestjncluding those listed in the 19@8arification®> Mr. Cohen claimed that
a welladministered Model Survey would identifyost direcindicationsof interestand thus
the 2005 Additional Clarificatiowasnot inconsistent with the 1996 Clarification. TWedel
Survey simplyprovideda more direct way to measure the samdécationsof interest, he
further claimed?® In light of thissafeguard requiring that the Model Survey be administered in a
manner designed to generate a high responseéh@gejoratve characterization of the Model
Survey as simply ae-mailed questionnair@asincorrect:’

O C R preferred method d¥lodel Surveyadministratiorwasone in which studentaust
complete the survey or purposefully choose to bypass it, as this wouldmes@lbO percent

pid., p. 29.
%pid., p. 29.
Ybid., p. 29.
8pbid., p. 29.
1bid., pp. 29 30.
D 1pid., p. 30.

2 bid., p. 30.

2 bid., p. 30.

3 bid., p. 30.

| bid., pp. 30 31.
% bid., p. 31.
®|bid., p. 31.SeealsMr . Cohends supplemental statement.
27 |bid., p. 31.
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response rat& Specifically, OCR recommeerd makng the Model Survey a part of mandatory
class registratiaff Mr. Cohen stated that even if a schdetidedo distribute théVlodel

Survey via email initially (as the 2003\dditional Claification permitg, OCR stillrequired
sufficient follow-up efforts to ensure a high response ¥dtehis opinion the followup issue
hasbeen criticized becausehat isconsideredi s u f f follow-upis subjective and open to
debat€e! Mr. Cohen tha reiterated that the preferred methodology for administering the Model
Surveywasvia a mandatory response methodology, roiad *

Mr. Cohen claimed that the 2005 Additional Clarification was a vast improvement over the
1996 Clarificatiorbecausé gave schools a clearer road map for complying Witbng Threé®
OCR, he stated, will defer to the findings of a survey that is administered according to its
instructions’ Schools he saidnow have the added advantage of knowing when they have
attained comliance® and te urgedhoserelying onProng Thredo consider if their compliance
efforts would benefit from following OC®R guidance in the 2005 Additional Clarificatitn.

Jessica L. Gavora

Ms. Jessica Gavosdated that, foover a decaddiitle IX compliancehadbeen based on
stdistical proportionality, whiclpositedthat absent discriminatipmen and women would
participate in athletics at the same Fa&he claimed thattatistical proportionality triumphed
not by proving that men and womkeadidentical interests in sports, but by makawjual
interestin sportsrrelevant to Title IX complianc&.She sated tha proportionalitydemanded
that schoolggnore actual student interest in sports arahipulate their athletic programs such
that genderatios matchdthat of the undergraduate student population.

Ms. Gavorgresented th€ollege Sports Counéils pr oposed amendment to
implementing regulation as a way to retdiitie 1X to its original antidiscriminatory

purpose, protect thgains women have made, and above all, reflect the interests of student
athletes? This proposed amendment would require schools to equally accommodate the

2 bid., p. 31.
#bid., p. 31.
¥ bid., p. 32.
#bid., p. 32.
#bid., p. 32.
3 bid., pp. 33 34.
*1bid., p. 33.
*1bid., p. 33.
% bid., p. 34

37 Jessica Gavora, Testimony before the U.S. Commissid®iwl Rights, briefingon Title IX Athletics:
Accommodating Interests and Abilitied/ashington, DC, May 11, 2007, transcript, p. 35, (hereaited as
Gavora Testimony, Briefing Transcript).

B bid., p. B.
*bid., p.35.
“0bid., p.41.
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interests of both sexes, rather than justrkerests of the underrepresented $é4s. Gavora
staked that both she and the College Sports Council supported without reservation the spirit
and intent of Title IX*? According to her, the proposed change would preserve and protect
the law for new generations of male and female American athletes of atf ages.

Although the College Spts Council strongly supports this amendméfg, Gavorastated

that in the absence of such an amendment, the organization viewed the bdnefiladel
Surveyas reinforcinghie notion that the government, when judginganinstut i ondés ¢ o mp |
with Title IX,r ecogni zed wexpress andct om theirlowntinterests8he

claimed thathe reaction of critics such #'e Womerés Sports Foundatiérand National

Womerts Law Centéf to the Model Swreyhas been to refe interest as a measure of
compliance, even though many such critics had professed that interest was an acceptable
measure of compliancéFor example, she said two prominent defenders of Title IX status quo
stated that surveysere inadequat® ascertai the relative interest of men and women in sports
because mewereculturally more likely to profess an interest than wopasen if the latter
wereinterested® The critics, she said, also argued that ascertagtimgninterest in athletics

only servel to inhibit change in a schdslsports program since women interested in a particular
sportwould not attend an institution thdid not offer italready* Ms. Gavora stated that to the
extent t he overemeritaricu$, therprgposecereniesivereso broad andl -

defined thaProng Threavould revert to being vague and unworkabRy way of example,

she stated that in addition to the Model Survey, critics demand that schools also consult with
local club sports, youth coaches, high schgotsor high schools, and elementary schoass

well as consider national trendls determining womeis sports opportunitiesMs. Gavora said
theamorphous naturand scope of these requirementsild make it near impossible for well
meaning administtars to seek compliance und#&nong Threandwoulde nsur e t hat sch
lawyers and Title IX consultants contirtlie® advise adherence to substantial proportiondlity.

According to Ms. Gavora, the role of the NCAlaservedacrutiny> She remarked thakk
many singlessue critics of the Model Survey, the NCAAdlong maintained that measuring
and fulfilling interestwasa valid means of compliance with Title Bddvehemently denounced

“L1bid., pp.41i 42.
“21bid., p.42.
“1bid., p.42.
“41bid., p.36.

> Seehttp://www.womenssportsfoundation.org/Content/Articles/IssuestT{HiE/ Title -1X -MythFact.aspx?
(accessed Feb. 26, 2009).

% Seenttp://www.nwic.org/details.cfm?id=2233&section=newsroom (acakBsd. 26, 2009).
" Gavora Testimony, Briefing Transcrigip. 36 37.

8 |bid., p.37.

“91bid., pp. 37 38.

*0|bid., p.38.

*1bid., p.38.

*2|bid., p.38.

%3 bid., p.38.
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the instrument! She pointed out that the NCAA, unlike the criticada responsibility to
represent all collegiate athletes, not just female atlfieday beforehis briefing, she said,

the NCAA, Womeids Sports Foundation, and others participated in a news conference to pre
empt discussion of the Model Sun®&frheWomerés Sports Foundation and the National
Womerts Law Center, according to herdwearlyexpressed their support for the status quo in
the enforcement of Title IX; their only objectiorasthat statistical proportionalityasnot

applied aggressivelyneugh?’ Special interest grougsadtheright to voice these opinions, she
asserted, but ttdCAA did notbecause of its unique stanepresentingll collegiate athlete¥
Shestatedhat in2006 Title IX wasfully or partly responsible for the losswfindreds of
athleticopportunities at Rutgers University, James Madison University, Ohio University, Butler
University, Clarion University, and Slippery Rock UniversiBheasked if the NCAA
supporedthis status qud.

According to Ms. Gavora, no schd@demployed the Model Survey to demonstrate
compliance with Title IX because the NCAA, which periodicedlyiewedmember institutions
for commitment to gender equityadexpressly asked them not to ddSim. addition, she said,
interest groups that ntinely sue colleges and universities under TXldnadpublicly stated that
the Model Surveyasan illegitimate and illegal to6t.According to Ms. Gavora, far more
troublingthanthe negativepublicity andlitigation overtheuse of theviodel Surveywas the fact
that the instrumenkliedon a flawedProng Thre&” Prong Thregwhich wasapplicable only to
schools thahadnot attained statistical proportionality, omgquiredaccommodation of the
interest of the underrepresented seich more oftenthan notwerewomen, she safd.

To illustrate, Ms. Gavora gave the example of James Madison University, which offered 28
athleticteamstostudedtd 3 f or men and 15 for women. James
could not keep pace with the growth in itsmfide student population, already at 61 percent. As

such, theModel Surveyoffered no protection for existing teams, so when two wanetub

teams sought varsity status, the University had no recourse but to achieve statistical

proportionality by cuttingen teams*

Ms. Gavoraeferred Commissioners the College Sports Coungils pr oposed amendmer
Title 1 X6s i mplementing r eg Utleddtaitsariginalaitii ch s he
discriminatory purpose, protect the gains women have madegbove all, reflect the interests

**1bid., p. 38.
%5 |bid., pp.38i 39.
*%1bid., pp. 38 39.
*"1bid., p. 39.
%8 |bid., p. 39
*bid., p. 39.
% Ibid., pp. 39 40.
% bid., p. 40.
®21bid., p.40.
% bid., p.40.
*lbid., p. 41
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of student athlete® This proposed amendment would require schools to equally accommodate
the interests of both sexes, rather than jusintieeests of the underrepresented $é4s.

Gavora stated that both she angl @ollege Sports Council suppeatvithout reservation the

spirit and intent of Title IX! According to her, the proposed chamgmild preserve and protect
the law for new generations of male and female American athletes of dft ages.

Jocelyn F. Samuels

According to Ms. Jocelyn Samuels, the 2005 Additional Clarificatworilictedwith
longstandingJ.S. Department of Educatigoolicy, violatedbasic principles of equality under
the law, andhreatenedo stall or reverse the progress that women have matbe Witle X
As such, she called foritsrescissibB he st ated that compliance
requirementsvasassessed by means of a thpeet test and that frequent attableglbeen
resoundingly rejectetl According to her, ninéederl appellatecourtshadupheldthe testand
prior administrationdiadapplied ituniformly.”? She statethatin July 2003theU.S.
Department of Educatiaeaffirmed its commitment to continue to applylaisgstanding
interpretations of Title I)Xand rgected the recommendations of the Commission on
Opportunity in Athletic§ that, according to her, would have dramatically reduced and
undermined womds rights to equal opportunity.

Ms. Samuelstatedthe 2005 Additional Clarificatiomasinconsistent wth the law and prior
U.S.Department of Educatigooliciesfor several reasons:

For oneMs. Samuels claimed the 2005 Additional Clarification impermissibbwed
schools to use solely results from amail survey to evaluate whether thegdsatisfied
their obligation to provide equal opportunityAccording to hergcourtshave recognized
consistentlythat student interest cannot be measpregerlyapart from opportunitysince
interest and ability rarely develop in a vacuit@onsequently, she claad the findings
from the surveys refleetithe discrimination thatadalready limited and continues to limit

% bid., p.41.
% |bid., pp.41i 42.
"1bid., p.42.
% bid., p.42.

% Jocelyn SamuelSestimony before the U.S. Commission on Civil Rights, briefingitle IX Athletics:
Accommodating Interests and Abilitig#/ashington, DC, May 11, 2007, transcript4. (hereaftecited as
SamuelsTestimony, Briefing Transcript).

1bid., p.43.
"1bid., p.43.
21bid., p.43.
3 bid., p.43.
"1bid., p.43.
" bid., p. 44.

®1bid., p. 44. For example, she said theited States Court of Appeals for the First Cirdwis stated that
interest develops with the availability of opportunity and experiedee.also Cohen v. Brown Universitp1
F.3d 155, 179 (1st Cir. 183

Wi



12 Title IX Athletics: Accommodating Interests and Abilities

womerés opportunities to participate in spoft®Relying on them as the basis to establish

future opportunities for women, she saidntinuedthe cycle of discrimination andnshrined

the status quo of woménlower participation level in athleti€According to her, itvasfor

these reasons the 1996 Clarification and prior policiesedf.S. Department of Education

endorsed a range of factohat schools must consider in evaluating woéaénterests? Ms.

Samuels saithese factorgverevery specific, including for example, student requests to elevate

a team from club to varsity status, opinions of coaches and athletics administrators,eysd surv

of the types of sports being played in high schools and communities from which universities

typically draw student¥.According to hertheU.S. Department of Educatiéndecision to

el imnate school sd o bldidgoaservetudentsweli consi der t hes

Secondby restricting the Model Survey to current and admitted students, the 2005 Additional
Clarificationignoredthe reality that studentgereunlikely to attend a school thdid not offer a

sport in which theyadan interest Shesaid in failing to require schools to look beyond their

campuses, the 2005 Additional Clarificat@litowedthem to restrict sports offeriggclaim they
weresatisfying the interests of students tivatecontent with existing offerings, and presume

Title IX compliance®® In addition,Ms. Samuelsssertedi effectively required women to show

they can fill a new team by relying on studen
body, while leaving schools free tecruit male playergith performancesssessmest

incentives, anéhvitations to visit ampus* Citing aU.S. Court of Appeals for the Fifth Circuit
decisior?’ she said thahe heart of this contentiomasi an i nsti tution with no
facilities, no varsity team, no scholarships andewouiting in a given sport must have on

campus enough national caliber athletes to field a competitive vaasityin that sport before a

court can find sufficient interest and abilities to exist. It should go without saying that adopting

this criterionwould eliminate an effective accommodation claimed by any plaintiff at any

ti Mffe. O

Third, the survey methodology the 2005 Clarification cheasdeeply flawed because a school
is permitted to accept nonresponse as evidence of a lack of ifftStestargedthatstudents

do not respond to anreail survey for a variety of reasons that may be wholly unrelated to
interest in sports participation, suchnas havingreceivedthe email, insufficient response

time, orthat themessag&vasblockedby spam filers?® Similarly, shearguedthatthesurvey

" |bid, pp.43i 44.

8 bid., pp.44i 45.

1bid., p.45.

8 bid., p.45.

8 1bid., p.45.

8 bid., pp.45i 46.

8 |bid., p. 46.

8 bid., p.46.

8 See Pederson volisiara. State Uniy.213 F3d 858, 878 (5th Cir. 2000).
8 sSamuels Testimony, Briefing Traomipt, pp.46i 47.
8 bid., p.47.

8 |bid., p.47.
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methodologywasunsoung violating basic principles governing response r&t8te
observedhatNCAA guidelinesfoundresponse rates below 60 percent to be su$pEu
2005 Additional Clarificationshestated allowedschools to claim a response rate of 100
percent' when the actual response tateher opinionyvould likely be rejected by a colftThe
survey methodologwasalso unfairshesaid because the 2005 Additional Clarification
authorizedschoolsé r el y o n -assessmembtoildck of abiéty td compete as
evidence of her actual abilityShe statethat if given the opportunitynany studenta/ho
played sports in high schopbssesghe ability to play at college levelnd to accept theself
assessment without consulting coaches and qualified ethsesdisservice to theffi.

Fourth, according to Ms. Sams, the 2005 Clarificatioshiftedthe burden of proof of interest
in sports to female students anregresented real change fronrior law This shift, she said,
wascontrary to the requirement of full accomme
abilities? In addition, she statatatopponents of the thrggart test havnterpretedProng
Threeto mean that schools are reqdiamly to accommodate the relative interests of their
students’ The relative interest argument, she contendisdpuntedhe fact that schools
seeking compliance undBrong Threaverealready failing to offer female students equal
opportunities to paxtipate in sport® She addethatit drewon inaccurate and impermissible
stereotypes of womdreinginherently less interested in spditanmen,which wasunlawful
under Title IX and disproved by the surge in the numbers of women participating irsgpmats
t he s éenacmert'e 6 s

Finally, according to Ms. Samuels, the 2005 Additional Clarificapoovidedinadequate

oversight bythe U.S Department of Educatiomvhichshe clainedtendedto assume

compliance. Apparently, thisasevidenced by theatt thatit hadno mechanism in place for

OCR to assess a schaotlaim ithaddone enough to ensure the Model Survey was delivered to
a sufficient number of students and the response rate was ad&duodter view, the

presumption of complianagasan nadequate response by an agency with a responsibility to
enforce the law and to ensuhatall studentdhradequal opportunity to participate in sports and
freely exercise their civil right$*

8 bid., p.47.
O bid., pp.47i 48.
1bid., p.48.
1bid., p.48.
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Judith M. Sweet

Ms. Judith Sweet said sixasprobably the onlypanelist with experienda campus athletics
before and after the passage of Title IX, wishksaidresulted in improved opportunities for
women in sport¥? She stated sheadobserved the commitment thie NCAA and universities
as theysoughtto promoe equity as well as the resulting advances in campus and NCAA
programs?® According to her, disparity in opportunities and support for woreerained
significant and the goals of Title IXverefar from realized®

Ms. Sweet said t he tNeAN disgresifientblydes Brangreviewdzd mmi
and rejected the 2005 Additional Clarification as a means for assessing interest and Title IX
compliancé?® TheU.S. Department of Educatién$996 Clarification, according to Ms. Sweet,
indicatedthat surveysverebut one of several approaches an institution must use to evaluate
womeno6s i nt enrthe ather hand, she patikr 2008 Additional Clarification
permittedan electronic survey to be the sole megsuhich she claimed appeareohtrived to
show that femalewerenot interested in participatidf.She charged that tisairvey
methodologypermittedinstitutional manipulation to prowvelack of interest ow 0 me pag*'$

and areview of data collected under the Equity in Athletics Disclosur&Atiowedhatnot all
institutionswerecommitted to equal opportunity and Title IX compliaf€e.

102 Judith Sweet, Testimony before the U.S. Commission on Civil Rights, briefing on Title IX Athletics:
Accommodating Interests and Abilities, Washington, DC, May 11, 2007, transcript,ifyd., §0ereaftecited
asSweet Testimony, Briefing Trangpt).

193bid, pp. 5152.
194 bid., p. 52.

1%5pid., p. 52. The executive committee is made up of university presidents and chancellors representing
NCAA6s three divisions.

18 |bid., p. 52. Ms. Sweet said the executive committee and President Brand, fgllewiew and rejection of
the 2005 Additional Clarification, outlined its flaws in a letter to Secretary of Education, Margaret Spellings,
and in a resolution to the NCAA membership..8seet submitted both documents to the commission as part
of the briefng record.

17 bid., pp. 52 53.
1% pid., p. 53.

199 5eeThe Equity in Athletics Disclosure Act, Pub. L. 1882, 108 Stat. 3518 (codified at 20 U.S.C. §1092
(2009).TheDepart ment of Education stated that, tofindkee Equi ty |
prospective students aware of a school ds commitment to
and women students. Any-aalucational institution of higher education that participates in a federal student aid

program must prepare &RADA report by October 15 [of each year]. Institutions must also report data to the

U.S. Department of Education via this [mandatory] online survey. The data are then migrated to the Office of
Postsecondary Educati onds p wfictucation \Ofite ofPostsecondaryThe U. S. D
Education, Equity in Athletics Disclosure Act (EADA) Survey, http://surveys.ope.ed.gov/athletics/ (accessed
Jan. 16, 2009)

10 sweet Testimony, Briefing Transcrigt. 53.According to Ms. Sweet, 35 years after Tiked s passage,
women still only receive 43 percent of athletics participating opportunities, 38 percent of operating budgets, and 33
percent of recruiting budgets. She added that iniZIli%, female high school athletes numbered three million and
NCAA collegiate female athletes, 180,000; sketedthat the size of the high school pool suggests that there would

be a larger number of participants if more collegiate level opportunities were available.
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The 2005 Additional Clarification, according to Ms. Sweet, glsgenoncompliant institutions
an easy way to claim compliance wRhong Threghrough use foan electronic survey that
interpretechonresponse as an indication of a lack of intéfeghis, she saidyasits greatest
weakness)? adding that an NCAA study concluded the survey methdii not meet accepted
professional standards for assessing @stét' Sheadded thaspam filters ofteflock emails'*®
and students have reportashsistently thathey rarely respond to dime surveys:!® According
to her, the NCAA leadership and membership strongly sugxbiie 1996 Clarification and
urgad the withdawal of the 2005 Additional ClarificatidfY.

Ms. Sweet further stated that the 2005 Additional Clarificagiaoredthe fact that institutions
recruit athletics teams from regional or national pools of high school and community college
students?® Surveyng an existing student population to ascertain interest, sheekaiithated

the input of students who potentially would have attended that university had their preferred
sport been sponsorédCollege presidents, chancelloasd athletics administramrshe stated,
agreel thatthe 2005 Additional Guidanagascontrary to the original intent of Title IX because
a survey alone cannot assess intaastprehensively?’ She added that tihdodel Surveywas
cumbersome, confusipgnd unprecedented in lengtietail and method of disseminatié.

Very few universities or colleges, according to her, have acknowledged using the Model
Survey.? She observed that of the campuses OCR reviewed prior to 2005, diesdhods
usedProng Thre¢o achieve Title IX compliance, thus suggesting thhe prior guidance on
Prong Threavasworkable!*

Ms. Sweet stated most university presidents, chancadlodsathletics administrators believe
the 2005 Additional Clarification inappropriately made it easier to complyhtnIX, and
wasnot truly in compliance with the spirit and intent of the iWhe intent of the threpart
test, she saidyasto provide flexibility to institutions in meeting Title IX goals, not make one
particular prong a means for easier compliaficghe pointed out that the OGR2005

"bid., p. 54.
121pid., p.55.

"31pid,, p.55. Therepof r om t he study is AGNCAA Data Analysis Rese
Title I X Clarification, 0 NCAA Data Analysis Research
Commission along with her written statement. The Research Network includeshdseattymembers from

around the nation.
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Additional Clarificationacknowledgedhe Model Surveynarrowedhe scope for analysis of
interests and abilities®

David F. Black

Mr. David Black stated that public discussion of Title IX, sucthebriefing, broughtfocus to
issues pertaining to various aspects of the lawcantiifurther complianc&’ He said Congress
enacted Title IX to eliminate sex discriminatiorfederally funded education programs and
activities, includinghe classroom, class offeringspgloyment undesuchan education
program or activity, and all extracurricular activitiaad in 1974exteneédcoverage to
athletics program$?® As aresult of Title IX, he stated, more women than evere
participating in sports and attending and exuglin college and graduate progratti$ie said
discriminationcontinuedo occur inaccess to educational programiassroonactivities and
athletic opportunities nationwid®& TheU.S. Department of Educatiohe saidyorked
diligently to address compids of Title IX violations in all aregs' andprovided technical
assistance and tools to institutiagaselp thendeterminecompliancewith the law'** The 2005
Additional Clarification he saidfurtheredthat missiori*

Mr. Black acknowledged a n e toncerhssaliouhe 2005 Additional Clarificatiomweakening

protections for female athletes, lolgscribed them asmisunderstanding of the polit§He

said the 2005 Additional Clarificatiatid not establish new substantive standards under Title

IX, but insteadprovideds c hool s wi t h f ur lorgestablighediattlletioo c e of OCF
policies and practicé$. According to him,th®e par t ment 6s 1979 intercol |
policy interpretation established a thyegat test for OCRo use in determining post

secondary institutionsereproviding nondiscriminatory athletic opportunities to their male and

female athlete¥® It identifiedthreemethods of legal compliance and alloveetiools to choose

any one of therfreely, he said® Under part three dhat test, OCR permittesthools to

demonstrate compliance by showing that they were accommodating the athletic interests and

abilities of their male and female studefits.

1281hid., pp.57i 58.

27 David Black, Testimony before the U.S. Commission on Civil Rights, briefing on Title IX Athletics:
Accommodating Interests and Abilities, Washington, DC, May 11, 2007, transcript, p. 59, (heitaitas
Black Testimony, Briefing Transcript).
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Mr. Black stated that for a number of years, schools have elected to use ateletst in
surveys:* According to him, the Model Survey, U&iGuide, and the 2005 Additional
Clarificatonwereb ased on findings from statite2002cal an
that employed athletic interest surveys under the-{haeetest° He said that the National
Center for Education Statistics (NCE&Yaluated 130 of OGR casegwo-thirds of which

used part three to comply with the thymat test’* More than half of those that chose part three
used interest surveyshich he claimed we flawed, because they relied on a limited pool of
studentghatresulted in a very low response rdtd he Department issued the Model Survey
and Usets Guide to address these flawsich he said gave schools a practical tool for
assessingtudent intezst'* but added that the survey could only be us&dvasadministered

in a manner consistent witiCESrecommendations in the UgeiGuide'** According to Mr.
Black, the 2005 Additional Clarification promadteompliance with Title IX by first clarifying

the obligations of schools under the thpaet test (a commitment OCR made in the 1996
Clarification and the 2003 Dear Colleague lettany then by making it easier for them to
assestheir owncompliance with part three adéterminehow theycouldbring themselves into
compliancé?®

1391bid., p.62.
1401pid., p. 62.
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Discussion

Administration of the Model Survey, Its Use and Response Rate

Commissioner Kirsanowommented oiMr. Coheris remark thaadministering the Model

Survey requirednore than a simple-mail solicitationand Ms.Same | 6 s and Ms. Sweet
disagreement with that stateméMr. Cohen replied that sending amail alonewasnot

permissible under the 2005 Additional Clarificattoh.school may initially distribute the

Model Survey using-enail, hesaid but ithad to ftlow up on itas well® Whatwas considered
Asufficientd fhel assubjective anépkn to debateCommissioner

Kirsanow then asked whethenderProng Thregsurveysweresent to the entire student body

or to the underrepresented S&r. Cohen replied that the 2005 Additional Clarification

allowedtwo alternatives; the first and recommended metiashdministration of the Model

Survey to the entire student bodshereaghe secondhvolvedsurveying all members of the
underrepresenteskx® In response t€ommissioneKi r sanowds i nquiry into s
with respect to administering the Model Survey, Mr. Cohen sarbkaot aware of any school
thathademployed an-enail methodology, butvasfamiliar with mandatory response theds’

For exampleif a schoolchoseto administer the Model Survey as part of its application process,

every student musespondr purposefullybypass he survey, i n which case
would be interpreted as showiadack of interest, he reanked® Under the requirements of

OCR, he saiga nonrespons@asconsidered as suanly if all studentdhadbeen given easy

access to respond to the census, its pulipadieeen explainedlearly, andthe students had

been informed that the school tehbhonresponses asindication of lack of interest in sports

participatior?®

Ms. Samuels said a report prepared by the National Coalition for Women and Girls in
Educatiorf includedstatistical and methodological analyses of the perceived flaws of the 200
Additional Clarification survey methodologyShe added thadbhe mandatory approatiad
statistical problems.While the 2005 Additional Clarificatiocalledfor schools to ensure a
reasonable response ratke claimedt failedto provide guidance orolw thiswasto be done, a

1U.S. Commission on Civil Rights, briefiran Title IX Athletics:Accommodating Interests and Abilities
Washington, DC, May 11, 2007, transcripereaftercited asTitle IX Athletics, Briefing Transcript), pp. 64
65.

% Title 1X Athletics, Briefing Transcript, p5.
% Ibid., p.65.

*Ibid., p.65.

® |bid., p.66.

® Ibid., p.66.

" Ibid., p.66.

8 Ibid., pp. 66 67.

° Ibid., p.67.

10 Seehttp://www.womenssportsfoundation.org/Content/Artifllesues/Equitissues/N/NCWGECoallition
Reporton-Title-1X.aspx (accessed Feb. 26, 2009).
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pointalsomade byMr. Cohenif the survey was administered via emiashe further said the
2005 Additional Clarificatioomadeno provision fotOCRoversight or monitoring to evaluate
whether schoolkadengaged in a sufficienffert to ensure that students respéhd.

Ms. Sweet reported siadonce asked a group of 200 undergraduate students if they had ever
responded to anmail surveyand none replied affirmatively She askedsimilarly, a group of

50 graduate studen®nly a marketing studestid shéhadresponded tasurvey, because, Ms.
Sweet explained, the student understood the importance of stivsysSweet observed that
based on the responses of these students, one would have to conclude that they hast no intere
in participating in athletics, yet they are all currently involved in spofts for institutional use

of theModel Survey, she said that one institution modified determinghe types of sports

that might be added to its program in the futurefmateasure intereStShe saidhis

institution found it cumbersomandthatevena cash incentivéailed to attain more thaa 25
percent response rateaCommissioner Kirsanow then asked if the sumwagonly a minimal

means to gauge interest and wkeeth universityvasprohibited from using other measufes.

Ms. Sweet said if an institutiamascommitted to complying with Title IXully, thenit would

use a variety of approaches to determine interest, ibutaEseeking an easy way to meet

Prong Thee then the surveyasthe answersince the 2005 Additional Clarificationandated

no further effort!

Mr. Black said thédepartment examined the handbooks of several universitiefismoyered
that moshadpolicieson emailed communications with stants For example, he stated,
Purdue University, University of Texas, Syracuse University, and New York University
informedstudents that-enail wasa presumed mode of communication and thegeexpected
to read then® He also clarified that themail urvey or notice of the survayasnot from
OCR, butwas sent as an officiatraail fromthe university* He added thatiniversities alstnad
e-mail policies regarding sparBtanford Universityfor examplewas capable of turning off
spam filtes to ensurghatstudents would receiwficial university emails* Commissioner
Yaki saidthat cell phone text message alerts were more popular with students and more
effective than emailsat informing thepublic®
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According to Mr. Black, the preferred methodatdiminister the Model Surveyasin

conjunction with a mandatory event, such as class registfaiibe.use of @nail wasan

option, he said, but only if the institutiéollowedt he st ri ct guicdidece 1 n OCR
namely:1) the schootonductedacensus, 2) studentgeren ot i fi ed of the survey:
studentsvereinformed that nonresponseuld bedeemedas a lack of interest response on

their part, and 4) the schaoladeareasonable effort to follow upuch asan additional official

e-mail or contacting students winadnot responded.Mr. Cohen drew attention to an

important point in the 2005 Additional Clarification that, according to hiagoften

overlookedriSchools may either require students to complete the census or prowidashe

in a context in which most students will complet&dtie stated, in light of this, wasincorrect

to assume that schoalsuld properly administer the Model Survey by sending a singhaig®

He addedhat OCRwould not defer to an institutioifiit hadnot administezdthe email survey

in @ manner in which most students would resgbnd.

Mr . Bl ack disputed the assertion that OCR woul
administered the Model Survey. He clarified that, if the schoold-aise of the Survey as a

defense to a Title IX complaint investigation, OCR would still investigate to see if the school

admini stered the sur ve y*HeumherdlasfiedownattheiModeh t he Us
Survey measured, saying that it dimt measure the exteafwo me n 6 s insports,er e s t

whether they continulto be interested in sports, or evetheir degree of interestas

comparable tthem e n*6The Model Survey, he stateslasa way of identifyingemale

student interesh additioral athleticopportunitiesand that email was a direct way of

ascertaining student interest in athletic participatiéior example, it takes 25 students to make

up a softball teanrand the purpose of the Model Survey is to identify those 25 studenta&/ho

interested in softball, he s&fdlhe response rate may be two perchatexplainedyut if the

responses are from the 25 students interested in softball, the institution is now eligible to add the

sport and assess tladility of the interested studis® Vice Chair Thernstrom asked if there

hadbeen a serious problem with the response’¥ds. Samuels responded that no mechanism

existedto systematically assess which schools or whether any sete@ssing the Model

Survey?” She said researcovedthat responses teraail surveysvereextremely low?®

ChaimanReynol ds pointed out \asmtnptedicengt@eo mmi ssi ond s
problems that could unfold in the future, but the pattern of the data, given that the Model Survey
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wasa new aproach and the NCAAadurged colleges not to us€iice Chair Thernstrom
expressed conceaboutthe lack of hard data on response rates to the Model Survey, aside from
the anecdotal evidence Ms. Samuels was prepared to share with the Contfnission.

With regard to Ms. Samuel s6 comment on a | ack
when institutions receivfederal fundsthe U.S. Department of Educatiarequiredthem to

sign an assurance of compliance with federal civil rights, lsetiding Title 1X, although itdid

not seeknformation on how they plaredto conform?* He pointed out that the flexibility in the
threepart tesiallowedan institution tacomplyunderProng Oneat one time poinand seek
compliance unddProng Thregwith its d@tendant need to assess interasanothetime point
(e.g.,when enroliment change® As such, he saiiinposinga reporting requirement on schools

was difficult®® He addedhat schools have expressed interest in surveys genaralin the
past,OCRhas mandated their use to monitor unmet interest in light of violahomsevery it

did not require use of the Model Survey and, to his knowledge, no institutions subjected to OCR
investigatiorhademployed it*

Chairman Reynolds asked if OCR couldinqgue about an institutionods
during a compliance reviet¥Mr. Black replied thaif OCR chose a representative group of
institutions thenit couldinfer aresponse rai¢o the extent these schools difige Model

Survey to seek compliaa undeProng Threé® He reported thaine school had response rate
to a survey other than the Model Sureéywo percentandwasstill required to add a teath.

Mr. Cohen added that response ratesedependent on the method of administratemd wa
unaware of any school thaadfielded the Model Survey viamail, although he knew of
instances in which theandatory responsaethodology was employétiAccording to him,

one schoothatadministered the Model Survaga mandatoryart of itsapplication process
attained a response rate of 100 pertdi also said schoolsereawareof problems using-e
mail to administer the Model Surveyndtried toavoid that methotiecause it made them
vulnerableto attack based simply on their good faith éffdo comply with the law’.He
describedh school that used a survey to determine athletic interest, and an advocadiaroup
announced its intention to make the situatiditigation test case on the Model Suryeyen
thoughit had not been used inathinstancé' He charged thahe advocacy group attacked the
school even though litad attempted to comply with the law using a legal method, decided to
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add a womenbés team, and s ou grdgarotsochmatickba n c e
said,motivated schools to concedieir compliance efforts.

Surveys and Compliance under Prong Three

Commissioner Braceras said her questiwagemore policyoriented than those previously
addressed andasked Ms. Samuels whether her objectisasespecific b the Model Survey

or to the use of surveys under the third promgs. Samuels replied that sise testifiedsurveys
wereinherently unreliable as the only means to evalsiatigcient athletic interesiecause they
tenccdt 0 measur e wo megatdsport¥d Coronkissianér Bracergsgmressed
concerrthatMs. Samuels would be satisfiedly with near or full proportionality’ but Ms.
Samuels replied that thenerethree independent means to comply with Title IX, one of which
wasProng Threé&® The 1996 Clarificationshe saidset forth the appropriate and lawful
standards under Title Dand surveysverepermissible as one of several measures for assessing
if schoolswereproviding adequatdair, and equal opportunities to wom&isheaddedshe

would not findfault if a schoolcompliedwith Prong Threainder the 1996 Clarificaticii.

ChairmanReynolds asked if the Model Survey could be modified without having it return to the
exact approach of the 1996 Clarification, which did not offer guidemsehool

administrators! According to Ms. Samuelsbauttwo-thirds of the schoolimvestigated by
OCRcomplied withProng Threeinder the 1996 Clarification, andavasmisguided to suggest

the 1996 Clarification did not provide adequate guid&Cemmissioner Braceras then asked

Ms. Samuels if ascertaining interest and abiliasan appropriate method of proving

compliance with Title IX? She said itvas as long asssessmentasdone in compliance with

the 1996 Clarification and providéor the ful accommodation of the interests of the
underrepresented s&x.

thro

Commi ssioner Heriot asked Ms. SamuePran@ t hought

Three®® Ms. Samuels repliethatthe 1996 Clarification providka very detailed road map;
schools, fo examplecouldconduct surveys, but should also consult their coaches and
administrators, consider tiggh schookports played in their recruiting aread consider
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requests from their female studetitS€ommissioner Braceras asked Ms. Samuels whshiger
would be satisfied jfafter following the road magchools discovedthat only 43 percent of
athletic opportunitiesrereprovided to womereven thoughvomencomprised0 percent of

the enrollment! Ms. Samuels said she would be satisfied, but doluthat every effort would
have beemade to follow the road map because of widespread noncompliance with the law.

Ms. Gavora said that the U.S. Department of Educati@nsansmittal letter accompanying the
1996 Clarification, the then assistant seary for civil rights indicated proportionalityasa

safe harbor for schools seeking compliati@he observed that in the process of conducting
research for a book, she reviewed the claim thattivds oftheschooldnvestigated by OCR
choseProng Theeto comply with the law® She stated that she fouasbut64 percent of
schoolsunder OCR compliance review employebng Thregbut the investigations invariably

end

ed

wi t h

agreements

requiring

t he

teans!* This, she claimed, resulted in a move further toward proportioffality.

Mr. Black sought to clarify several poiritsAccording to him, the 1979 policy, which

addi ti

underwent formal notice and comment under the Administrative Proceduregadhe

controling factor, but still allowednstitutions to choosgeely nondiscriminatory methods by
r SWith cespecttostite 1996 h |l et i c
Clarification, he said the department solicited feedback from instisubiat did not subject it to

wh i

formal notice and commefitWith respect to theft-r e f e r e ntcheidr disdawof i gur e,

c h

t o

det er mi

ne

t hei

OCR reviewed cases not in compliance with proportionalitg found twethirds of them
chose to comply with Title IX using part thrééle added that Title IXequiresschoos to
provide equal opportunity for admitted or enrolled studénts.

Commissioner Braceras repeated her concerns over whether anything less than full
proportionality necessarily indicates discrimination in the promisif athletic participation
opportunities (panelists had mentioned that 43 percent of college athletics participants are
women, while women comprise 60 percent of the student body). She cited the example of the
University of Massachusetts, which is woikin t o
meet growing female interest in the sport. Commissioner Braceras stated that the absence of
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such a program now is not evidence of discrimination, but is instead reflecting of interest in the
sport percolatingip from the high school levél.

Commissioner Kirsanow observed tRabng Thregeferences a survey with respect to interest

and ability. He asked Mr. Cohen whether coaches or survey respondents assess ability. Mr.

Cohen responded that while the survegsasspondents to identify their own ability, the school

is required to assess ability after thera requisite demonstration of interédte additional
clarification presents a number of dif°fferent w
Commissioner Kirsanow then asked if, in the event that the Model Survey indicates an increase

in mendés interest in sports or an increase in
school has ever added mends twufpPongleeopyr ogr ams. N
requires meeting the interest of the underrepresented sex. Mr. Cohen added that once a school

reaches compliance with any prong under the policy guidance it is free to add sports for either

sex® Commissioner Taylor expressed douhtt a school would do this, since a school could

preclude an OCR investigation completely by resortifgrtmg Ondproportionality)*

Opposing Views on the 2005 Additional Clarification and Proportionality

Commissioner Yaki asked the panelists to expldiy therevasa perceptiothatthe
administration of Title IXrequiredclarification when in fact a 2001 Government
Accountability Office studyGAO)®* found the law did not reallyavean impact on mes
programs?® He also asked Ms. Samuels and Ms. &ue identify the issue to which the
briefing panelvasseeking resolutiarsince datalid notsuggest hat Ti tl e | X60s bene-
young women and girlsame at the expense of nféMs. Samuels replied that existing data
showed thaibopportunities foboth men and womehadgrown since Title IX® She said a report
updating data in a 2063AO studywould be released in Jur@072° Somespecificmerts
sportshadsuffered declineshe saidbut Title IX boreno responsibility? According to her,
institutionsconsider a wide range of factors whdatidingwhat sports to offer, including the
popularity of the sport, liability concerns, availability of adequate coaching staff, and, most
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importantly, budget? She said football and ménbasketball consumethrggar t er s of sch
entire budgetfor mers sports and, as a result, little remains for biwgsbd opportuniti€s.

Ms. Gavora saithe NCAA wasthe sole repository of data on intercollegiate sports
participation, which in itselivasproblematic® She steed that for the most paiCAA did not
account for new institutional members when determining sports participation by men and
women®* When theGAO factored that intdts analysisMs. Gavora saiit found a 12 percent
decrease in opportunities for mearfr the late 1980s to the mi®90s’> She reported that the

Coll ege Sports Council recently found cl ear
for new membershighough she saishe was not implying thisasall due to Title X%
Currenty, §#e said, only 17 mend6s coll egiate gymnas

opportunities for men and sports opportunities for male minority athletes were declining
precipitously, and football accounted for only 11 percent of NCAA téams.

CommissionerYak asked Ms. Sweet to explain the NCA/
Clarification and rejection of the 2005 Additional Clarificati®Ms. Sweet reiterated that the
formerwasa comprehensive approach to assessing interest and ability, whereas the 2005
Additional Clarificationallowedan institution to survetheexisting student population to
evaluate interest using a flawed metffdg@lecruitment, she saidiasan important aspect of
intercollegiate athletics andvitasinsufficient to consider only studentseddy on campus.

Mr. Black countered thakcruitmentwvasa separate isspyand an institutiomadan obligation

to meet the needs of itsirrentstudents$® The Model Survey, according to hiogpturedmany

of the factors of the 1996 Clarification, whieguired among others, examination of national
trends in sport¥.It did this by obligating institutions to ascertain student interest in every single
sport recognized by major athletic associations, heS&ie. addedhatit capturedhe opinions

of coades and athletic directors as well because they have the authority to add sports to the

8 |bid., p.99.
8 |bid., pp.99i 100.Commissioner Kirsanow iarjected that these same sports were also providingdheeters
of a schoolb6s revenue. Ms. Samuels said data showed t

of these sports, much less provide subsidies for others. Ms. Sweetaetteatthere was difference between
revenueproducing and profiproducing. According to her, recent NCAA research showed that perhaps six out
almost 1,000 schools would actually have a net profit. Commissioner Kirsanow stated that schools make decisions
on where to direct revenue based on a variety of reasons, including the desire to highlight the school, attract alumni
contributions and student applications, and other reasons that are-Inaesebt
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survey:® Mr. Cohen said he agreed with Ms. Sweet thatgan important societal goal to
continue to expand opportunities for women in athlghiasthat the debatabout whether
colleges should monitor outside interests in athletesnot germane to the 2005 Additional
Clarification!®* The lattemproperlytrackedthe law which requires institutions to mebe
interests and abilities teir current and admittediglents, a focuthat had beeim place since
1979, he remarke

Commissioner Yaki asked Ms. Samuels to provide a historical background on the changes to the
threeprong test* Ms. Samuelsesponded thahe U.S. Department of Educatiacreated the
Commission on Opportunity in Athletida 2002. Amajority oft h i s  Zhrcammgsioners
representetiCAA Division I-A schools® According to her, these institutiohadthe most

difficulty complying with Title IX and therefore the greatest incentive inkeaang

standard$” At the end of a series of regional meetings, in which witnesses testifying against

Title IX far outnumbered those supporting it, the Commission on Opportunity in Sports

proposed 22 recommendations, skplained”’ It was her belief tha significant number of

them would have brought damaging changes t®dth@ ar t ment 6 s | ongstanding
policies!®® Prior presidentiadministrationdiad applied these policies and every court that
examined them found them acceptable, she reitefaiae U.S. Department of Education

eventually rejected the recommendationssirahglysupported the prevailing Title IX

standards instead, she staféth July 2003, thé®epartment issued a further clarification

expressly rejecting the recommendations &fidning enforcement of the longstanding policies

and provision of technical assistance, according t&6"HEne 2005 Additional Clarification,

issued on a Friday afternoon without public notice or comment, digeziffictedwith the

De p ar t me nQ@3amnmifmerit, ghe gaith Commissioner Braceras disagreed with Ms.
Samuels that universitiegereattempting to weaken Title I%X? Ms. Samuels replied that
universities offering bi g werefacindfinandal and menés b
constraintsyet wistedto continue running them in the same Wayrhus, she continued, they
wereseeking easier ways to comply with Title IX and demonsthatitheywerealready

satisfyingfully the interests ofvomen students®
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Commissioner Yakaskedwhy theBushAdministrationwasprovidingclarifications and
procedures thatwouktla s e 1 nst i t uwith Tatle IX andyetoveakeh thegprogram,
as advocates belied&'® Chairman Reynolds observed that if thiasa method for avoiding a
school 6s add i wame ro hasa goa @easThe 2005 Additional
Clarification, he continuedyould augmenthe burden on schools owanei f  w ointexestd s
and ability continud to increasé:® Mr. Black replied that its purposeasto give schools a tool

to identify unmet interest? He agreedwvith Chairman Reynolds, adding that large universities
did not want to use this tool because theyuld find unmet interest’ Ms. Gavora said the
requrement o add womends twaafonsdwas f reasofomibetcurremmliias r e s t
toward proportionality?* Ms. Samuels argued that schools already in compliance Bruolegy
One(proportionality) did not need to add teapandProng Thre&ameinto play only when
theyhadnot met substantial proportionality, were unable to show a continuing pattern of
adding teams for the underrepresented?®ex.

Chairman Reynolds said he would like to use a diffgpergpectivé o0 di scuss a scho
of prongs one, two, or thré8 As an administrator, he said, ttssue s the likelihood of

incurring additional transaction co$tsProng Ongehe saidprovideda way of complying with

the law without incurringnanytransactional costsince an institutiolmadno further

requirement on attaining substantial proportionatftizrongsTwo andThreearemore

expensive approaches because athletic directors need legal advice to determine Vilage they
satisfied the law?° Vice Chair Thernstrom said thifieincentives to institute policies that
ensure proportionalitgre enormou8’ Ms. Samuels replied that an institutisatisfies equity
when it meetgany one of the three prongs of the thpeet test, as long as the prorgs
appropriately and lawfully applied and interpret&&roportionality, she saithasone way a
schoolcouldshow itwasoffering equality of opportunifyand its elimination would deny

women the opportunity to participate in sports based on the principle that men andwesmen
equally interested in and able to compete in athl&fics.

Commissioner Taylor askeds. Samuels to explain a previous comment, that the status quo
would be frozen iProng Onavaseliminated:* She replied tha®rong Oneassumedvery
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student on campusould have an equal opportunity to play sports, wheReasgsTwo and
Threepresumehat womerhadless than equal opportunify.Therewereways for schools to
satisfy the law when the latter conditiprevailed she said, such as continuing to add teams for
women and being able to demonstrate such a history, or showing thatteapleto satisfy
fully wo me“AGbramissioner8macerastsad, and Commissioner Taylor concurred,
t hat Ms . S a suggedteshvieweslRrgngsT™w® andThree as transitions #rong
One133

Men6és and Womenés I nterest in Participation i

Commi ssioner Braceras challenged Ms. Weemuel soO ¢
equally interested in sporf§ Ms. Samuels said the belief that wonegreless interested in
sportswasa stereotype, impermissible under the law and disproved by¥fdsiisce the
enactment of Title IX, she said, won@sparticipation in sportsadcontinued to gronwand
womenshowedup in large numbers to take advantage of opportunities thiegwere

offered:** Commissioner Braceras argubdttheydid not show up irthe same proportion as
men**¥ Ms. Samuels countered that culture and availability of opportunities in schoolsedmain
geared toward male participatiShChairman Reynolds asked Mr. Colaboutthe availability

of data on the relative interests of boys ginld in athletics* He replied that an institution
couldemploy the Model Survey to gather the empirical evidéfidds. Gavorasaidthat as part

of a consentlecreewith the National Organization for Women, the University of California
system surveyed itsiember institutions and found that among students indicating interest in
athletics, 60 percent were men and 40 percent
survey of students takingpllege entrance examinations (i.e., the Preliminary Scholastic
Achievement Test (PSAT) and the Scholastic Achievement Test (SaT@gleda similar
breakdown in percentagwith respect to interest in sports, and that data on participation in
voluntary club sports and intramural sports on campusesesimales outnumberg females
overwhelmingly*** Ms. Samuels said she disagreetiementlythat therevasevidence

showing womenwereless interested in sports than m&mccording to her, survey responses
indicating less interest in sports among woneehower participatiotevels, wereresults of
lingeringlack of exposure and the secexldss status of opportunitiém women'?

311bid., p.140.
1321pid., p.140.
133 1bid., p.142.
134 1bid., p.125.
1% 1bid., pp.126 27.
1% bid., p.127.
137 bid., p.127.
138 bid., p.128.
139bid., p.130.
101bid., pp.130i 31.
11 1bid., p.132.
1421bid., p.133.
1431bid., p.133.



Discussion 29

Commi ssioner Heriot took i1issue with some pan
interest in response to a survey was not enougétéordine interest, but rather lack of exposure

to preexisting athletic opportunities. She asked whether this debate on athletic opportunities

could mean thaheU.S. Department of Educatioshould consider issuing regulations on

curricular and other exdcurricular activities where women may be underrepresented, such as
science and mathematics classes. Ms. Samuels responded that athleiticeibecause it &

program that is explicitly and permissibly seegregated in the first instart¢eCommissioer

Heriot countered thabnce we do not take survey respondents at their word, we should logically
extend the reach of the Title £ Intercollegiate Athletics Policy Guidance to any school

activity in which females may be underrepresetted.

Ms. Sweet aid menhadbeen participating in athletics much longer than wottidfor
exampleshe said thahe NCAA celebrated its centennial anniversary in 2006, lalib&an
sponsoring collegiate athletic opportunities for womerofdy 25 years:’ Speaking of her
personal experience, she said desptdove of sports, no opportunities were available in high
school and colleg€® She credited the influence ®itle IX in bringng about moresports
opportunities for womeH? The lawwasrelevant at all levels of edation, she observed, and,
since its passage, dramatic changes in career opportunities for Wwaweenccurrech

medicine and science, although less so in engineétiagor to Title IX,she saidt he nat i on 6 s
campuses hadaut30,000 female athleteday,there are more than 200,00€cause of the
commitments collegemade to provide new opportunities, which young womanm clamoed

to fill. *>*

Impact of Title IX, Sports Elimination, and Worldviews

Vice Chair Thernstrom said the status of women andthewthoughtof themselvesiad

undergone decades of transformative chaauge Title IXwasbut one of many factors

contributing to an enormous increase in women patrticipating in athletics'té8hag. claimed

thatMs. Samuels and Ms. Swewtrboredan imag of women thabelonged more ithe 1950s,

meaning women haalneed for Title IX tawonfirmtheir potential as athleté¥Ms. Gavora said
thatwomero n t ccagpysésst completely empowered compared to previous generations,
werefully aware of theimajority status, and questiedithe need for Title I)Xbelieving that it

hurtmale colleagues when schools eliminared n 6 s s ports tbdlevarthetess, c o mp |
Ms. Gavora added that Title IX remaghnecessary’

144 1bid., p. 144.
5 bid., p. 147.
1% bid., p. 149.
147 bid., p.149.
18 bid., p. 150.
149 bid., p. 150.
1%01bid., p.150.
%1 bid., p.150.
1%2\bid., p.151.
133 bid., p.173.
% bid., p.152.
1%5bid., p.152.



30 Title IX Athletics: Accommodating Interests and Abilities

Ms. Sweet reiterated theblleges ad universitesmade he deci si ons to el i mi n:
opportunitiesdespite the fact thditle IX hasno such requiremeandthe NCAA opposé
suchmove$®*Commi ssi oner Heri ot respondedwashat to cl
not due to TitleX wasdisingenuous given the limitation of institutional funds and the need to

achieve proportionality, whiclvasperceived as the safe harliar schools®’ Ms. Sweet

respondedhat institutiondhada r equi r ement t o provist#®e equi ty, r
Commissioner Braceras asked how institutiomgdfind the funds to ensure equity without

eliminating some opportunities for m&hMs. Sweet replied that an institution with which she

was once affiliated had 23 sports, but did not drop any despéeatgears of budget cuts

because of a deliberate choice to allocate resources difféféRthery institution, she

indicated had similar opportunitiedut some choosesteadto put more resources into a

select number of sports.

Commissioner Kirsanw saidthat a GAO repot¥ showed schools eliminated various types and

numbers of mendés teams; 170 wrestling teams, 9
teams, and various numbers of swim and football teams. He asked if evideresilexistitle
IX hadsomeimpacb n el i mi nat i pandifedhoolmaimiiated femala teesns

during the period t ks Gavdiagepliaetmbosgoihgeareadstal we r e c u
evidence put the blame on Title XShe and Commissioner Braceras bosipoaded that

schools have eliminated female tedffbls. Sweet said in regard to gymnastgs)ools

el imnated 60 menods inaermsnpaiafl 80 womenbds teams

Commissioner Braceras posed a hypothetical question to Ms.: $weatgiven yearthe

Coll ege Boardé6és survey of PSAT and SAT test t a
womenexpressed aimterest in sports, why would a school not be in compliance if its sports

participation rate mirrored the finding?Ms. Sweet responded thairveys as sole measures of
interestfrozepast bi as agai nst wdtShesaicbsmanpyhightschaoiapdat i on |
college studentsadinformed her that if thelgadnot seen females participating in sports, they

would not have known they coutlib soas well a point just as relevant to elementary school
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students®® Interest in sportavasthus influenced by what orsaw she observed?

Commi ssioner Br acer asuggestettt addartaining theecartei s r es p o
interest and ability oftadents at not only the college leMalit also those in the pipeline (PSAT

and SAT test takersyasinsufficient to satisfy her sociological worldvié®# Commissioner

Yaki disagreed wi t sintefpretation’$s said MseSweeBmeanttear a s 6
surveys in and of themselvegreinherently limited because thayere lookingbackward.” If

one were in an environment in which afié not see young women playing ice hockey, for
example, one woulbde unawaref the possibility.*He added thahdvocate of women d s
opportunities in sportisada strong bias, as would any underrepresented group, to ensure that
opportunities and access to therereavailable!” Thiswasthe promise of Title IX, according

to him!™®

Commissioner Bracerasntrastedwo worldviews onepositedthat elimination of
discriminationwould eventually lead to a 50/50 representatiothe otherassumedhat even
absent discrimination, disparities egidamong different subgroup8.She stated that if both
worldviewscouldnot be brigied, it wouldoeimpossible to determine which type of survey or
prong of the testvasbest for complianc€? Commissioner Yaki said that by creating this
dichotomy, Commissioner Bracetaadsimply highlighted the philosophical difference
between the majdy and minority members of the Commissiéite said hesupportedan
affirmative approach thatsedthe power of the law and government to create a better sti¢iety.
Mr. Cohendistinguishedetweergeneral policy concerns that seekmprove opportunitiefor
women, and the thrgarong test, whiclis a narrower aspect tie law'®* Prong Thredegally
requires schools to meet the interests and abilities of current or admitted students, which is
distinct from such global concerns, he sé&id.

Commissioner Kiranow asked Mr. Cohen to explain the process by whgthutions
determinedbility in a sport® He replied that the Model Survéyludeda question asking
students to selflentify their ability level in a spotut that the school would be required to

%9 bid., pp.158 59.
170bid., p.158.
" bid., p.159.
12 1bid., p.159.
13 bid., p.159.
% bid., pp.159 60.
175 bid., p.160.
7% bid., p.160.
7 bid., p.162.
178 bid., p.162.
bid., p.162.
180 bid., p.162.
181 1bid., pp.162 63.
1821bid., p.164.
183 bid., pp.164i 65.
184 1bid., p.165.
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assess ability following a requisite showing of unmet intéfaSbmmissioner Kirsanothen
asked if any collegdsadincreased mds sports intheface of findings from the Model Survey
thatdemonstragdan increase in mén unmet interest or an incredasatexceededhat of
females'®* Mr. Cohen reminded him th&rong Threavasconcerned with the underrepresented
sex*®” He continued that when a schain compliance with Title IXunder anyprong it is free
toaddme n 6 s o rspors’iti @ sclioshddedw 0 me n 6 sor demoastratesl a lack
unmet interedby female students or otherwisached point where the women on campus
werereceiving adequate opportunities under the law, then Wesan opportunity to add
mends®sport.

185 |bid., pp.165 66.
1% bid., p.166.
87 bid., p.167.
188 bid., p.167.
19 bid., p.167.
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May 8, 2007

Mr. Kenneth L. Marcus

Staff Director

U.S. Commission on Civil Rights
624 Ninth Street, NW

Washington, DC 20425

U.s. (.ommmon on Cwnl Rnghts -
Dear Mr. Marcus:
This letter is written in response to your May 4, 2007 letter regarding the upcoming US.

Commission on Civil Rights briefing on “Title IX Athletics: Accommodating Interests and
Abilities.” In your letter, you asked me 1o comment in writing on five specific issues.
Furthermore, you requested my comments by May 8, so that they may be reviewed by the
Commissioners prior to the May 11 briefing.

Due 10 the short timeframe for comment, my statements herein will be brief. Further
information responsive to your letter may be found in the article that John J. Almond and |
coauthored in The Vanderbilt Journal of Entertainment and Technology Law: Navigating into the

8 Vand. J. Ent. & Tech. L. 1 (2005).

1 look forward 10 expanding upon these comments during the May 11 briefing.
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Question No. 1: According to the Department of Education’s {DOE’s) March 17,

2005 guidance, if a college or university chooses prong three of the three-part test,

it will be found to be in compliance with Title IX “unless there exists a sport(s)

for the underrepresented sex for which all three of these conditions are met: (1)

unmet interest sufficient to sustain a varsity team in the sport(s); (2) sufficient

ability to sustain an intercollegiate team in the sport(s); and (3) reasonable
expectation of intercollegiate competition for a team in the sport(s) within the
school's normal competitive region.” The DOE guidance includes a Model

Survey to measure student interests and abilities in intercollegiate varsity

athletics. Please comment on strengths and weaknesses of DOE’s new guidance,

including those of the Mode! Survey.

The Additional Clarification provides a better-defined and more objective road map to
compliance under Prong Three, as compared to prior guidance.

Its primary feature is a “Model Survey” that is designed to help schools measure the
interest component of Prong Three’s test. Historically, schools used a wide variety of surveys to
attempt to measure the interests of their students. In 2003, pursuant to the OCR's Further
Clarification and following the nationwide study of Title IX by the Secretary of Education’s
Commission on Opportunities in Athletics, the OCR commissioned expert statisticians at the
NCES and the NISS to study the various survey mechanisms that schools had submitted to the
OCR between 1992 and 2002 in support of their efforts at Prong Three compliance. As a result
of this analysis, the statisticians designed a streamlined “Model Survey™ based on the best
practices and collective learning of the various schools over a decade of Title IX enforcement.
At a minimum, the Model Survey is a helpful addition to the Title IX landscape as it is a better
tool than the patchwork of surveys that schools had been using.

Furthermore, with the Model Survey as its centerpiece, the Additional Clarification

reorganizes and focuses the OCR’s pre-existing and vague Prong Three guidance to create a
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concise and practical road map to compliance with each element of Prong Three. Most notably,
the OCR provides specific guidance for how schools should administer the Model Survey and
states that, if a school properly follows the OCR’s guidance in administering the Model Survey,
then the OCR will defer to the Survey’s results. Thus, the Model Survey carries a presumption
of accuracy if it is properly administered according to the OCR’s dictates.

The Additional Clarification also provides a straightforward, mathematical method for
measuring Model Survey results — a new objective component for measuring compliance under
Prong Three.

Of course, the Additional Clarification provides that schools retain flexibility in the ways
that they can comply with Title [X. Thus, schools are free to continue to monitor other
indications of interest for purposes of demonstrating Prong Three compliance. The Additional
Clarification also provides guidance in this regard, outlining requirements for alternative survey
mechanisms.

Conducting the Model Survey is the first, and potentially dispositive, step under the
OCR’s recommended approach to Prong Three compliance. If the Model Survey, or another
interest-measuring mechanism, demonstrates that requisite interest exists, the Additional
Clarification then provides further guidance on the assessment process that must take place to
gauge whether there is sufficient ability to sustain an intercollegiate team in that sport.

Finally, the Additional Clarification clarifies a few issues of Title [X enforcement. For

example, although the burden of proof in an OCR investigation has always been on the OCR, the
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OCR's prior guidance led to some confusion. See 8 Vand. J. Ent. & Tech. L. at 33 ns.134-135.
That issue has now properly been put to rest.

For further information about the strengths of the Additional Clarification, | refer you to
our article.

The Additional Clarification, however, is not without its weaknesses.

Much of the public criticism of the Additional Clarification relates to the fact that it
permits the Model Survey to be distributed via email. Much of this criticism is unfounded when
viewed in light of the OCR’s requirements for Survey administration, but it nonetheless reflects
an area of the Additional Clarification that could be improved upon.

The Additional Clarification requires that the Model Survey be administered “in a
manner that is designed to generate high response rates,” Additional Clarification at 7. The
Additional Clarification then provides two examples of Model Survey distribution methods that
are designed to generate high response rates, First, the OCR suggests that the Model Survey be
administered in a way that requires all students to respond to it, such as by incorporating it into
the mandatory class registration process. Second, the Additional Clarification also
acknowledges that a school may administer the Model Survey to its students by “send[ing] an
email to the entire target population that includes a link to the Model Survey.” Id. If this email
method is used, however, the OCR requires that “the school [have] accurate email addresses,
[that] students have access to email, and [that] the school [take] reasonable steps to follow-up
with students who do not respond.” Id. If a school fails to take reasonable follow-up steps, its

Model Survey results will not be deemed reliable by the OCR. Furthermore, the OCR will
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assume that nonresponses to the Model Survey are indicative of a lack of interest only “if all
students have been given an easy opportunity to respond to the census, the purpose of the census
has been made clear, and students have been informed that the school will take nonresponse as
an indication of lack of interest.” Id. at 6.

Although the follow-up requirements associated with an email distribution of the Model
Survey must be read in the context of the other Additional Clarification safeguards that attempt
to ensure reliability in the Model Survey results, the vagueness of the follow-up requirement has
contributed to the criticism of the Additional Clarification. Although the OCR strives to allow
schools flexibility in the administration of their Title IX programs, this is an area where more
specific guidance might have been appropriate. Alternatively, it may be advisable for a school to
employ a mandatory-response method of administration, rather than employing the email
distribution method, so as to avoid this criticism.

Another criticism of the Additional Clarification is that it allows for Model Survey results
to be dispositive with respect to the measurement of unmet interest. Although the Additional
Clarification does not call for ignoring other indications of interest, that is how some have
construed the Additional Clanification, The OCR’s premise, however, seems to be thata
properly-administered Survey that gencrates a high response rate will necessarily pick up most
other potential indications of interest on campus. This seems to be a reasonable premise if the
Survey indeed is properly administered and generates a high response rate. Nonetheless, the
OCR may have been able to avoid much of this criticism if it had encouraged the consideration

of other indications of interest in the Additional Clarification along with the Model Survey.



38

Title IX Athletics: Accommodating Interests and Abilities

ROGERS & HARDIN

A LIMITED CABILITY BARTAERIMIS

Mr. Kenneth L. Marcus
May 8, 2007
Page 6

Additionally, just as with prior guidance issued by the OCR and others, the Additional
Clarification is vague in some areas. The OCR’s continuing goal is to maintain institutions’
flexibility and control over their athletic programs, but that continucs to lead to some ambiguity
under Prong Three with regards to the sufficiency of certain compliance efforts. See.e.g., 8
Vand. J. Ent. & Tech. L. at 25 n.105 & 26 n.110.

There may be other areas in which the Additional Clarification could be improved, and
some of these are included in our article.

Question No. 2: Some key findings from the Model Survey and the ways in

which (a) OCR and (b) colleges and universities have made used of the survey

data.

Schools have not been publicly disclosing their use of the Model Survey. It appears that
few schools to date have taken advantage of the Model Survey.

That is unfortunate because the OCR’s new guidance may help a number of schools with
their compliance efforts, As of the 2004-2005 school year, less than 15% of the Division I-A
schools could objectively demonstrate their compliance with Title IX, according to Chronicle of

Higher Education rescarch,' Furthermore, approximately two-thirds of the schools investigated

by the OCR between 1992 and 2002 attempted to rely on Prong Three for their compliance

! This statistic is measured by strict proportionality. Only 17 of 120 schools investigated by the Chronicle for the
2004-2005 school year could show that their ratio of female athletes met or exceeded their ratio of women within the
stsdent body. Once schools strive to achieve substantial proportionality — which is permitted under the law — they
move into a more subjective area of compliance. Furthermore, compliance with Prong Two and Prong Three is
entirely subjective under pre-2005 guidance, The foregoing is not meant to suggest that any schools are not in
compliance with Title IX, but is merely intended to highlight the absence of demonstrable evidence available to
schools under most methods for compliance with Title IX. Without the legal protection of a measurable Prong One
safe harbor, such schools are exposed to the pessibility of OCR investigations and litigation as to their subjective
compliance efforts ~ with no guarantee that even their good faith attempts at compliance would be considered
sufficient by OCR investigators or courts. The Additional Clanification provides additional guidance for obtaining
compliance with the law and provides at least one objective measure for demonstrating compliance that the OCR
will presume to be accurate.
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efforts. For schools that are not demonstrably in compliance with Prong One, and especially for
those schools attempting to rely on Prong Three, the Additional Clarification provides guidance
that could help them achieve and demonstrate compliance with Title IX and obtain assurance

from the OCR as to when compliance has been achieved.

Question No. 3: The extent to which each of the three prongs are used by
colleges and universities to demonstrate compliance with Title IX since 1979 dll
the Department of Education’s new guidance of March 17, 2005, and the degree
to which colleges and universities have shifted, if any, to the new guidance since
that date.

According to the data supplied by the OCR to the National Center for Education
Statistics, between 1992 and 2002, the OCR investigated 130 schools for Title IX compliance, of
which only thirty-six schools were able to demonstrate compliance with Prong One and a mere
eight with Prong Two. User’s Guide at 3. Thus, approximately two-thirds of the schools
investigated (86 out of 130) sought to demonstrate their compliance with Title IX under Prong
Three. Id. Of these, approximately three-fourths of the institutions (67 out of 86) did so by
means of a student interest survey, Id.

Further, according to the Chronicle of Higher Education, for the 2004-2005 school year,
less than 15% of the Division [-A schools it investigated (17 out of 120) could demonstrate
compliance with Title IX when measured by strict proportionality.

To my knowledge, colleges and universities have not shified to any significant degree to
the guidance offered in the OCR’s 2005 Additional Clarification, For many of the schools
currently relying on Prong Three, this may not be a wise decision. Such schools must measure

and fully accommodate the athletic interests of the underrepresented gender in any cvent to
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comply with Prong Three. Through the Additional Clarification, such schools were given a
better-defined and more objective method for measuring compliance and reaching a Prong Three
safe harbor — and gaining the OCR's deference that it had, indeed, been reached. Further, for
those schools employing some survey mechanism to measure interest, there seem to be few
reasons not to substitute the Model Survey, which was designed by expert statisticians based on
the best practices and collective lcamning of the various schools over a decade of Title IX
enforcement. Finally, such schools retain the flexibility to implement the Additional
Clarification along side other compliance efforts, such as monitoring the other indicia of student

interest outlined in the 1996 Clarification.

Question No. 4: [f the new guidance has made it easier for colleges and

universities to demonstrate compliance with Title IX compared to prong one and

to prong two and if compliance with Title IX has generally improved over time,

particularly since the new guidance's introduction.

I believe that the Additional Clarification has made it easier for colleges and universitics
to demonstrate compliance with Title IX as compared to Prong Two, which remains entirely
subjective. Although demonstrating compliance with Prong One is more objective and
straightforward, achieving Prong One compliance can be onerous because it often requires the
addition or elimination of teams.

As compared to the pre-2005 guidance on Prong Three, the Additional Clarification has
provided a more demonstrable and objective path to compliance, as discussed above and in our

article. Under the Additional Clarification, schools now have an objective way to demonstrate

their compliance with Prong Three and a roadmap for proving compliance with the other
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components of Prong Three. Although Prong Three remains subjective in many ways, it may be

more feasible for many schools to comply with Prong Three under the Additional Clarification.

Question No. 5: If the cost of using the new guidance (such as staffing) to show
compliance is the same, higher, or lower than that of using prong one or prong
two for (a) OCR and (b) the institutions.

It is difficult to assess the costs of following the Additional Clarification as compared to
compliance under Prong One or Prong Two, because each prong provides various ways of
complying with the law. For example, a school could choose to add a new team to comply with
any of the prongs, such as: (1) to improve its proportionality ratio under Prong One; (2) to
expand opportunities for its female students to compete in varsity athletics under Prong Two; or
(3) in response to a showing of unmet interest under Prong Three.

As discussed in our article, the costs to a Prong Three school of implementing a Model
Survey should not be materially greater than other efforts they are required to take under any

non-Model Survey effort to comply with the law. Scc, ¢.g.. 8 Vand. J, Ent. & Tech. L. at 36-37.

I hope that these responses are helpful to the Commissioners as they prepare for the May
11 briefing. Please let me know if you have any questions about the matters contained herein or

any other matters before May 11. Otherwise, 1 look forward to seeing you then.
Very truly yours,

folae fy ——

Daniel A. Cohen
DAC/em
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DANIELA. COHEN

June 1, 2007

Mr. Kenneth L. Marcus

Staff Director

U.S. Commission on Civil Rights
624 Ninth Street, NW
Washington, DC 20425

Re:  “Title IX Athletics: Accommodating Interests and Abilities”
U.S. Commission on Civil Rights

Dear Mr. Marcus:

Thank you for the recent opportunity to address the U.S. Commission on Civil Rights at
its May 11 briefing on “Title IX Athletics: Accommodating Interests and Abilities.”

This letter is intended to supplement my pre-briefing statement in light of the discussion
at the briefing regarding comparisons between the Additional Clarification and the 1996
Clarification.

The Additional Clarification and the 1996 Clarification are not inconsistent. Like the
1996 Clarification, the Additional Clarification provides guidance for how schools can measure
the athletic interests of their students.

The 1996 Clarification assumes that scﬁools will only use non-robust survey mechanisms
to gauge the interests of their students. In that scenario, schools would have to monitor several
other measures of interest in order to ensure that evidence of interest will not be overlooked. The
Additional Clarification provides schools with an option of using a survey mechanism that, if

properly administered, should prevent the interests of current or admitted students from being
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overlooked. Thus, most other ways of monitoring student interest, including those delineated in
the 1996 Clarification, are unnecessary under the Additional Clarification — but they need not be
ignored by schools or be consid_ered to be inconsistent with the Model Survey approach.’

With respect to Prong Three, the 1996 Clarification emphasizes that “institutions have
flexibility in choosing a nondiscriminatory method of determining athletic interests and abilities
provided they meet certain requirements.” Those requirements include “that an institution’s
assessment [of interest] should reach a wide audience of students and should be open-ended
regarding the sports students can express interest in, [but] OCR does not require elaborate
scientific validation of assessments.” Moreover, “[t]hese assessments may use straightforward
and inexpensive techniques, such as a student questionnaire or an open forum.”

In other words, the 1996 scheme for compliance assumes that a wide array of anecdotal
evidence will need to be collected because only non-scientific questionnaires and the like will be
used to gather direct evidence of interest. In this regard, the 1996 Clarification lists a number of

factors that schools can monitor for evidence of unmet interest:

. [1.] requests by students and admitted students that a particular sport be added,;
. [2.] requests that an existing club sport be elevated to intercollegiate team status;
. [3.] participation in particular club or intramural sports;

! Arthur L. Coleman, who served as deputy assistant secretary for civil rights in the department under President

Clinton and helped write the 1996 Clarification, said “Broadly speaking, this [the 2005 Additional Clarification]
tracks precisely with what OCR put out in 96 in terms of its clarification. The material shift here is less one about
substantive legal standards than issues of evidence.” Welch Suggs, New Policy Clarifies Title LX Rules for Colleges;
Women’s Group Objects, CHRON. HIGHER EDUC., April 1, 2005, http://chronicle.com/weekly/v51/i30/30a04701.
htm.




Statements 44

ROGERS & HARDIN

A LIMITED LIABILITY PARTNERSHIP

Mr. Kenneth L. Marcus

June 1, 2007
Page 3
. [4.] interviews with students, admitted students, coaches, administrators and
others regarding interest in particular sports;
. [5.] results of questionnaires of students and admitted students regarding interests
in particular sports; and
. [6.] participation in particular in interscholastic sports by admitted students.

The 1996 Clarification also calls for the monitoring of participation rates in local high
schools and other indirect indicia of interest, but the Clarification itself minimizes the importance
of such factors: “While these indications of interest may be helpful to OCR in ascertaining likely
interest on campus, particularly in the absence of more direct indicia, an institution is expected to
meet the actual interests and abilities of its students and admitted students.”

With respect to the six main factors outlined in the 1996 Clarification, the monitoring of
at least three of them should be unnecessary if the school administers a robust interest survey that
generates a 100% response rate. The fifth factor — questionnaires — essentially duplicates the
function of a survey. And the first factor and part of the fourth factor® relate to students
expressing their interests, which is exactly what a well-administered survey is designed to gather.

The second factor from the 1996 Clarification is fully preserved in the Additional

Clarification. The Additional Clarification states that the OCR will not presume Model Survey

results to be controlling in the face of “other direct and very persuasive evidence of unmet

2 The Additional Clarification does not speak to the inclusion or exclusion of such factors because they are

outside of the requirements of the law — they do not pertain to the interests and abilities of current or admitted
students.

% The remaining parts of the fourth factor — “interviews with ... coaches, administrators and others” — provide
only indirect evidence of the interests of current or admitted students. Such indirect evidence may be helpful ina
school’s analysis, but it may be considered unnecessary if the school has collected direct evidence of the interests of
100% of its students via the Model Survey.
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interest,” which expressly includes “a petition from an existing club team for elevation to varsity
status.”

Accordingly, the only material differences between the 1996 and 2005 guidance relate to
the monitoring of participation in club or intramural sports by current students and participation
in interscholastic sports by admitted students. These are important factors that schools may to
continue to monitor regardless of whether they follow the Additional Clarification. But these
factors, which were not dispositive under the 1996 Clarification, should be secondary to a well-
administered survey.! For example, one would assume that, if students participating on an
intramural team wished to participate at the varsity level, they would say so when they register
for classes and are required to take the Model Survey.

I hope that this additional information is helpful to the Commissioners, and thank you
again for the opportunity to address them. Please let me know if you have any questions about
the matters contained herein or any other matters in connection with the briefing.

Very truly yours,

Daniel A. Cohen

4 See, e.g., OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC., RESPONSE TO THE SENATE

COMMITTEE ON APPROPRIATIONS INTERCOLLEGIATE ATHLETICS: ADDITIONAL FACTORS

CONSIDERED BY POST-SECONDARY INSTITUTIONS 8 (March 17, 2006):
“Although both surveys and additional factors may be used to measure interest and ability, we
found almost no actual conflicts between the data from each of these assessment tools [in
connection with the OCR’s analysis of its case files for the use of surveys by schools between
1992 and 2002]. ... Specifically, we did note three cases in which the survey found unmet
interest, but the additional factors did not, and a single case in which the survey did not find
interest, but the additional factors did indicate interest. ... In the single instance in which the
survey did not indicate sufficient interest, the survey was based on a very low response rate of
less than 1%.”
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Jessica L. Gavora

Thank you for the opportunity to be here. My name is Jessica GaaonaVice President of
the College Sports Counahd the author ofilting the Playing Fielda 2003 book on Title
IX.

It is gratifying to me, after more then ten years of studying, writing about and commenting on
Title 1X, that we are here today talking about the issue that is at the heart of Tirle IX
athletics, and that is interest.

In 35 years of the existence of this law, little serious attention has been paid to the subject of
interest.

For over a decade now, Title IX compliance has been based on a very different standard:
statistical proportinality. The triumph of statistical proportionalythe argument that,
absent discrimination, men and women would play athletics at the sadeéestdeen
achieved not by proving that men andmen have identical interedtshe data on
participation and irgrest fall far short of thalt has been achieved by making the whole
guestion of interest irrelevant to Title IX compliance.

As you know, statistical proportionality demands that schools manipulate their athletic
programs so that their gender ratio rhate that of their undergraduate student populakion.
this way, proportionality ignores student interest in sports in favor of an arbitrary numerical
formula.No other opportunity in educatidnbe it in the education or engineering
departments, or in dranmat dance prograndsis apportioned this wayven

accommodations that are segregated by sex, like student housing, are apportioned in
accodance with student interest.

And this brings me to the commissiomsegss first
of the 2005 Model Survey.t 6 s & perhaps ity bnly strendlhis that for the first time

in a decadd reintroduces the notion that government should view women as thinking,

discerning individuals capable of expressing and acting on their irst@rbet judging an

institution under Title IX.

The 2005 policy clarification was an attempt to respond to a long expressed desire on the part
of well-meaning college administrators for more specific guidance on how to comply with
Prong Thred the interestses® of the secall Three ParTest of Title IX compliance.

ProngThreeas ks t hat schools fAdemonstrate that the
[the underrepresented] sex have been fully and effectively accommodated by the present
[athleticlprgr amMoDb decades schools have compl ained t
for demonstrating compliance und@&nong Threédnas been vague and subjectivel996 the

Clinton Department of Education promised to provide clarity but neveAdiiin 2003 the
Presidentdos Commi ssion on Opportunity in Athl e
calling on the Office for Civil Rights to investigate ways for schools to show compliance

underProng Threeghrough interest surveys.
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And so in 2005 th&).S. Department oEducation made good on these promises and
provided guidance to allow schools to become more compliant with th&lawhe reaction
by the Model Testds critics has been curious

Groups |l i ke the Womends 9Ip oWotnse nFoosu nLdaawt i Goenn taen
long insisted that there are three equally valid ways to comply with Title IX, and that

assessing the interests of women is in fact one of tAathyet their reaction to the Model

Survey has been to refute interest as a measwapliance on two frontg hey have

argued, first, that womends interests cannot
fulfilling the interests of women on campus is insufficient to comply with Title IX.

On the first objection, two prominenéfénders of the Title IX status quo wrote that surveys
cant gauge me@s and womeds relative interest in sports becadisalturally, men are

simply more likely than women to profess an interest in spdéftmen, on the other hand,
fiare less likely to prafss an interest in sports, even if they are interested

In other words, women are as interested in spomseasst hey just canodét brin
admit it.

™~

The criticsd second objection to the tModel S
in athletics only serves to freeze a school 6
that women who are interested in a particular sport will not attend an institution that does not
already offer that sporCritics do not explain, however, whlyis same phenomenon does not

|l i kewi se adversely impact mends coll ege choi

To the extent there is some merit to this arguntbetremedies suggested by critics are so

broad and iHdefined that they serve to retdPnong Thredo its previous, vaguand

unworkable status. The critics demand that in addition to the survey, schools also consult

with local club sports, youth coaches, high schools, junior high schools and elementary
schools as well as consi der finaunitieshel tr ends
amorphousness and scope of this requirement servesRogngt Three&eompliance once

again out of reach of wetheaning administrators, and guarantees that their lawyers and Title

IX consultants will continue to advise them to adhere tstsuibial proportionality.

And here the role of the National Collegiate Athletic Administration deserves some scrutiny.

Like many of the single issue critics of the Model Survey, the NCAA has long maintained
thatmeasuring and fulfilling interest is a vélmethod of compliance with Title DBut the

NCAA bears a burden that t he HRexiststonmnepmesentWo me n 0
the interests adll collegiate athletes, not just female athlefasd yet it has objected to the

gover nme n toprevidathetgeidamce its member institutions have long requested.

And its objections have been expressed with the same vehemence and in identical language

to the objections of the special interest grodje reason why, it turns out, is no mystery.

OnApril 2, 2005 just days after the Model Survey was annoudcBieCAA President

Myles Brand made a remarkable admission to the WashingtonR&dstring to the Model
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Survey, Brand said, AWhet her t hatGewaingto be tes
see what the Womérn Law Center and others might do. &éesupportive of their actiorts.

Groups |Ii ke the Womendsast BEpoat s Wbmehaddat Law &ed
been clear in their expressions of support for the status quo in Title IX entarcémdeed,

their only objection is that the statistical proportionality standard is not applied aggressively
enough.This is their right as special interest groupst what is the responsibility of the

NCAA? In just the past year alone, hundreds ofetti®d at Rutgers, James Madison, Ohio

University, Butle, Clarion, and Slippery Roékhave lost their opportunity to compete in

full or in part due to Title IX. Does the NCAA support this status quo?

Which brings me to the Nbdahooltsnsyknowlaglge, hases cond qu
used the Model Survey to demonstrate compliance with TitldiX.ey havendt becaus
NCAA, which periodically examines its member
equity,0 has told them expressly notto. Andtiegp venét because the inter
routinely sue colleges and universities under Title IX have publicly deemed the Model

Survey an illegitimate and illegal tool, promising still more lawsuits for the brave

administrator who dares use the survey.

But more important than the negative public relations and legal camiaaggrting schools
employing the Model Survey, the survey itself is a very limited tool for schools seeking to
demonstrate Title IX compliance for this reastmtepends ofProng ThreeandProng Three

is itself flawed.

Remember tha®rong Threapplies only in cases where schools have not reached statistical
proportionality.For these schools, it requires that they only accommodate the interests of the
Aunder r ep roamsvitually allccasssevanien. The unmet st of men is not
considered.

So if a school that has not reached statistical proportionality surveys its students and finds

some unmet interest on the part of women and massive unmet interest on the part of men, it
isodigatedt o fully accommodate only the womends i ni
not proportional and has a wo Meaagadessoihonb t eam
many menés cl ub tdermshaccomracgaieghattintetest and ihizrente

only.

James Madison UniversifyMU) is a case in point.ast fall, James Madison offered 28

athletic teams to its studedtd 3 for men and 15 for wome@nly six schools in Division |

offered more athletic opportunitiedB.ut J MUOG s ft mopukatioe was @1 pefcent and
growing and its athl exXNMW was tiemr sn a opd dintdit o rk etec
teamsBut the Model Survey offered no protection for its existing tediffeen two

womenos club teams péMUiwasifoocaddodachfeverstatistieal si ty st a
proportionality by cutting ten teams, seven for men, two for women and etk team.

The College Sports Council has proposed a remedy for this absurd, senseless loss of
opportunity that is occurring under Title Idday.It is a small change, not to the law but to
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the implementing regulations, that will return Title IX to its original, -algcrimination
purpose, protect the gains of women, and above all, reflect the interests of students in
athletics when judgingreinstitution on its adherence to the law.

Prong Threeshould be modified from its current requirement that only the interests of the
underrepresented sex be accommodated, to a requirement that sgoatliisaccommodate

the interests of both sexéinde this approach, the results of the Model Survey become the
Aqual i fied pool 0 against which aSoifashoall acco
finds that 40 percent of its current and prospective students who are interested in athletics are
women,it would apportion 40 percent of its opportunities to wonterhis way, students

who shoul dndét be considered in a @dbushppar at e i
older students, students with families, and students who simply lack the intefedtility to

compete in sporé would rightly be excluded.

Members of the Commission, | could go on, but my time is expingdl. conclude by

saying that speaking for both myself and the College Sports Council, we wholeheartedly
support the spirit andhiention of Title IX.We believe that with the changes that | have just
described, the law will be preserved and protected for new generations of American athletes,
both men and women, girls and boys.

Thank you.
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Jocelyn F. Samuels

| am Jocelyn Sanals, the Vice President for Education and Employment at the National
Womends Law Center in Washington, DC. | appre
today to discuss Title | Xd0s requirement that
femak students be equally accommodated.

Founded in the year that Title | X was passed,
the forefront of virtually every major effort
particularly with regard to participatian athletics. The Center filed the first comprehensive

Title IX challenge to discrimination in intercollegiate athletics; has participated in most of

the subsequent federal appellate cases to consider the application of Title IX to athletics; and

has filed amicus briefs or been counsel in every Supreme Court case involving Title IX. Of

particular relevance here, the Center was a key participant in the efforts that led to issuance

of the threepart test that has for close to 30 years governed assessinsriisa

compliance with Title | X0s participation requ

| would like to focus my remarks this morning on the significant and damaging flaws in the
USDepartment of Educationés AAdditional Clar i
ThreePart Tesd Part '‘Theeeafter A2005 Clarificationo)
opportunity for public comment on March 17, 2006e 2005 Clarification conflicts with

longstanding Department of Education policy, violates basic principles of equalitythede

law, and threatens to reverse the enormous progress women and girls have made in sports
since the enactment of Title I X. The National
Department to rescind this harmful and unlawful Clarification.

As you know, Title IX of the Education Amendments of 19Bars sex discrimination in

federally funded education programs and activities and requires that schools provide equal

sports participation opportunities to their male and female students. For almosieitades,

the Department of Educationdés regul adory polii
t he Jfptah t @ redudational institutions to show that they are meeting this

requirement. Specifically, a school can demonstrate compliance if it can:

A Demonstrate that intercollegiate level participation opportunities for male and female
students are provided in numbers substantially proportionate to their respective
enrollment; or

A Where the members of one sex have been and are underrepresented among
intercollegiate athletes, show a history and continuing practice of program expansion
which is demonstrably responsive to the developing interests and abilities of the
members of that sewry

A Where the members of one sex are underrepresented among inteehdyetes,
andthe institution cannot show a continuing practice of program expansion such as

! Available at http://www.ed.gov/about/offices/list/ocr/docsl/title9guidanceadditional.html.
220 USC. §5 1681-87 (1988).
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that cited above, demonstrate that the interests and abilities of the members of that
sex have beefully and effectively accommodated by the present program.

Frequent attacks on the thrpart test have been resoundingly rejected; the test has been
uniformly upheld by the nine federal appellate courts to have consideaed iniformly
applied by priopresidential dministrationsin fact, in July 2003,iis Department of
Education reaffirmeds commitment to applying the test dodgstandindepartment
interpretations of it, rejectirdyin the wake of a massive public outdryecommendations
made by a Department Commissimm Opportunity in Athletics thatvould have

dramatically undermined women®%s rights to eq
Despite this commitment, the Departmentds 20
fundament al principles underlying €elw Depart

itself. The Clarification allows schools that are not meeting either the first or the second

prong of thehreepart test to show that they are nonetheless in compliance with Title IX by

doing nothingnor e t han s e nmail suryey o thiiferoate stlidents esking

about their interest in additional sports opportunifiée Department will presume that

schools comply with Title IXf they administer this survey and find insufficient interest to

support additional opportunities for won@ervenif schools get very low response rdtes

unl ess female students can provide AHBorrect a
the reasons | set forth below, thispolcynange ef fectively eviscer at
requirement that schoolsshéwu | | and ef fective accommodati o
athletic interests.

The 2005 Clarification Violates Basic Principles of Equal Opportunity

The 2005 Clarification Impermissibly Allows Schools to Rely on Surveys Alone to Measure
Compliance.

The 20® Clarification permits schools to rely exclusively on the results of a surthgito

female students to evaluate whether they have satisfied their obligation to provide equal

athletics opportunities to these studeBist as courts have consistentlyogoized, interest

cannot be measured apart from opporturiity. nt er est and abil ity rare
they evolve as a funct i bAsaredsult, supgyvaretikelponly y and
to provide a measure of the discrimination thes himited, and continues to limit, sports

opportunities for women and girl&s theUS Court of Appeals for the First Circitated in

3 United States Department of Health, Education and Welfare, Office for Civil Rigties|X of the Education Amendments of 1972: A
Policy Interpretation: Title IX and Intercollegiate Athletje®t Fed. Reg. 71,413 (December 11, 1979).

* See Cohen v. Brown Unijv101 F.3d 155, 173 (1st Cir. 1996)cCormick v. Sch. Dist. of Mamarone8¢0 F.3d 275, 288 (2d Cir. 2004);

Williams v. Sch. Dist. of Bethlehe898 F.2d 168, 171 (3d Cir. 1998ederson v. La. State Unji213 F.3d 858, 880 (5ir. 2000);

Horner v. Ky . Hi, g3F.3626% 273 @th Gir. 193Kelley vABl.o0BTns 35 F.3d 265, 270 (7th Cir. 1994halenor

v. Univ. of N.D, 291 F.3d 1042, 1046 {&ir. 2002);Neal v. Bd. of Trs198 F.3d 763, 771 (9th Cit999);Roberts v. Colo. State Unjv.

998 F.2d 824,8289 (10th Cir. 1993)s ee al so Nat 61 Wrestl i ng ,263&cSupp.2d 82,9 §DnD.Cv . u. s. De |
2003), affodd, 366 ¢ert8ahiedd4d 0.5.(1W4 (2005).Ci r. 2004) ,

5 United States Department of Education, Office for Civil Rights, Further Clarification of Intercollegiate Athletics Potlen€ui
Regarding Title IX Compliance (July 11, 2003).

5 Cohenv. Brown Uniy101 F.3d at 17%ee also McCormick v. Sch. Dist. chidaroneck 370 F. 3d at 295 (Al nterest
experience and opportunity. o).
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its seminal decision i€ohen v. Brown Universityi[ T] her e exi sts the dange
than providing atrue measur o f  winterestinézorts, statistical evidence purporting to

refl ect womends interest instead provides onl
and has been the basis for womenbés | ack of op

Thus, basihgeo menés future opportunities on their re
prior lack of exposure will only perpetuate the cycle of discrimination in sports to which they
havebeen, and continue to be, subjecléeds for these reasons that DepartmeiEducation

policies that predate the 2005 Clarification require that schools seeking to show that they

have satisfiedhe interests of their female students evaluate a host of additional factors,

including:

e Requests by students and admitted studentsatparticular sport be added;

¢ Requests that an existing club sport be elevated to intercollegiate team status;

Participation in particular club or intramural sports;

Interviewswith studentsadmittedstudentscoachesadministratorandothers

>\

regardingnterest in particular sports;

¢ Resultsof questionnairesf studentsandadmittedstudentgegardingnterestsn
particular sports;

e Participation in particular interscholastic sports by admitted students; and
e Participationratesin sportsin high schools amateuiathleticassociationsand

A communitysportsleaguegshatoperatan areagrom which the schooldrawsits

students.
The Departmentos decision to eliminate school
criteria isa major disservicetofemalessdent s and vi ol ates Title | X

of eradicatinghe discrimination to which women have consistently been subject in athletics
and in other aspects of their education.

The 2005 Clarification Impermissibly Allows Schools to Restrict Thaiveys to Enrolled
and Admitted Students.

The 2005 Clarification explicitly authorizes schools to survey only their enrolled and

admitted students in evaluating whether they have met the requirements of the third prong of

the threepart testBut this appoach ignores the reality that students interested in a sport not

offeredby a school are unlikely to attend that sch&gl failing to require schools to look

beyond their own campusikdgo, for example, high school, community, and recreational

programs irtheareas from which a school typically draws its stud®nte Clarification

allows schoolste vade their | egal obligation to | ook b
in sportsinstead, the policy rewards schools with a presumptionraptiance for vearing

7 Cohen v. Brown Uniy101 F.3d at 179.

8 United States Department of Education, Office for Civil RigBtarification of Intercollegiate Athletics Policy GuidagicThe Three
Part TestJ a n . 16, 1996, at 10, available at http:// www. ed.oqi®y/.about/ of fi
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blinderg that is, for restricting their sports offerings and then claiming that they are
satisfying the interests of thosdo are content with those restricted offerings.

The Clarification also ignores the ways in which schools typically reauit f mteams. s

Most colleges assess prospective players regionally or nationally and recruit them with

scholarship offers or nefinancial benefits to apply to and attend an institution. The 2005
Clarification effectively requires women to show that thaw fill a new team by relying

entrelyon students within t hedareguicementthasiinotc ur r e nt
i mposed on mends teams.

Recognizing these realities, and as noted above, prior Department policies havee|loregl

schools seekmto comply withProng Threeo look beyond their campuses to identtig

participation opportunities offered by other colleges and universities or by high schools and
recreation leagues in areas from which the school draws its stubemts.otherwisen
assessing whether womends interests and abil
the 2005 Clarification, vitiates the third prong of the test and perpetuates the cycle of
discrimination. Indeed, as the Fifth Circuit Court of Appeals hasdtatrejecting an

argument very like that embraced in the 2005 Clarification:

AThe heart of this contention is that an institut
team, no scholarships, and no recruiting in a given sport must have on campgis enou

nationatcaliber athletes to field a competitive varsity team in that sport before a court can

find sufficient interest and abilities to exiitshould go without saying that adopting this

criteria would eliminate an effective accommodation claimmy@laintiff, atanyt i me . ©

The 2005 Clarification Authorizes a Deeply Flawed Survey Methodology.

My colleagues on the panel will address the methodological flaws in the sutleyized

by the 2005 Clarification in more detdilvould like to focus ortwo particularly problematic
aspects of the survey approach the Department has endorsed: the authorization to schools to
(a) interpret a lack of response to the survey as evidence of lack of interest; and (b) presume
t hat a y o u n-gssessmenbahldalsof abity td compete reflects an actiaak

of ability.

Given the low rate of response to surveys in general, and the glitches often assottiated
mail communications, the authorization for schools to treat a failure to respondstovbg

as a response affirmatively indicating lack of interest in additional sports opportunities is
likely to lead schools to significantly underestimate the level of interest that exists on their
campusesThere are numerous reasdnsntirely unrelated to theinterest in participating in
sport® that students may fail to respond to a survey. Students may not have agoass to
regularly usé university email. Students may not receive amailed survey if the-enail

gets caught in a spam filter, or they may tkebn email that looks like it might carry a

virus. Theymay be too busy with other academic or extracurricular commitments to respond.
Indeed, eveif the email accompanying the elime survey states that failure to respond will
be treated as evidencelack of interest, students may delete thmail without reading this

° Pederson v. Louisiana State Uni213 F.3d at 878.
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warning. To treat nonresponse as evidence of lack of interest is methodologically unsound
and unfair toyoung women.

It also violates basic principles governing acceptable survegnmespates. In onease’’ for

example, a court rejected survey evidence used to argue complian€anthThreef the

threepart test on the grounds that the survey, which achieved only a 39 percent response

rate, was not a reliable means of measutingt i nsti t uti ondés Thempl i ance
coutnot ed that NCAA guidelines waOwouldalmast r espon
alwaysbe cause for concern because almost half of those selected to represent your school

did not participate inthesudy , 6 0 and b &auld algags be¢ dalledimtoe sul t s i
guestion and chal |l en g e'Byauthorizinglsanaols to treatpone s ent at
responses as if they were in fact responses, however, the Clarification allows the schools to
createthe fictionthat 100% of surveyed students have responded. This fiction should not be

allowed to obscurthe reality that the Clarification permits schools to deny athletics

opportunities to women based actual response rates that would likely be rejelsyeany

court examining the evidence.

Equally troubling is the Clari fi casttiuodnednst éasut h
selfassessment of lack of ability to compete at the intercollegiate varsity level in a particular

sportis evidencea ct u a l | a € This authorization $hortchanges the significant

number of students who do not recognize their own potential until a coach, parent or friend
encourages themtottylor eover , as the Clarificahaveon itsel
athletic skills, gained from experience in other sports, which are fundamentaptarticalar

sport in which the st $4hkighschdolawimnexneafpe ssed an i
example, have the skills to participate on a collegiate crew tetormar soccer player may

be able to compete in traddnder longstanding Department policies that predate the

Clarification, schools were expected to seek the opinions of coaches and other experts in
evaluating womendés abi Vel Butitre 2008 Glarifcabionpekkeves at a
schools of any obligation to conduct this independent assessment.

The 2005 Clarification Impermissibly Shifts the Burden to Female Students to Show Their
Interest in Equal Treatment.

Under the Department policiesgaiating the 2005 Clarification, schools had the buaoden

showin@ and the Office for Civil Rights the burdenrajorously evaluating claindsthat,

despite their failure to provide equal opportunities to their female students, schools were
nonethelessfullpa c c ommodat i ng wo men 6GCR,ifondxample,est s and ab

requiredt hat al | educational institutions undert ak
that the institution [could] identify in a timely and responsive manner any developing
interestanda bi | i ti es of t h¥ aodra@redrthat@m iesstgiontfustify s e x 0

10 Barrett v. West Chester Univ. of Pennsyhear2003 WL 22803477 (E.D. Pa. Nov. 12, 2003).
Mg at p.9 (citing NCAA guidelines).

12 5005 Clarification at p. 10.

18 14

14 1996 Clarification at p. 11.
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any assertion thatudents were not interested in playing sports offered in the régiowler

the 2005Clarification, however, schools that have implemented the madeds are

presumed to have complied with Title I X, un
persuasive evidence of unmet i'hAncatthewgh suf f i
prior policies called for schools tmnsider sports offered in the comnities from which

they drew their students, the2003 ar i fi cati on explicitly rejec
that feeder high schools fo the institution
to sustain aurdee'mal e at hl ete

I
C

r
0s

This shift in the burderdsforcing women to prove that they are interested in and entdled

equal treatme#t is an inversion of basic civil rights principles. It also conflicts with a key

purpose of TitleIXt o encour age wo men 0 s natesterectypestihat i n s p
discourage them from participatitfgt is particularly damaging for students in high school,

where female students are likely to have had few or no sports opportunities that would

inform their responses to an interest survey, and&htidents should be encouraged to try
manydifferent sports, not have their future opportunities limited by what they might have
experience@r be interested in at that time.

It is also contrary to the requirement of full accommodation of female &thfetei nance r e st s
abilities. Opponents of the thrpart test have argued tHatong Threeshould be read to

require accommodation of the interests and abilities of female students based only on the
relativelevels of those interests in comparison to thmfseen.But t hi s fAr el ati ve
argument ignores the fact that a school relyingPoong Threeo comply with the thregart

test is, by definition, failing to offer female students equal opportunity compared to their

male peers. Itelies on the inecurate and impermissible stereotype that women are

inherently less interested participation in athletics than their male counterparts. And as the

First Circuit has noted, ter gument MAcontravenes the purpose
regul ationbo

becaus it does not permit an institution or a district court to remedy a gédraded
disparity in athletics participation opportunities. Instead, this approach freezes that
disparity by law, thereby disadvantaging further the underrepresented gender. Had
Congess intended to entrench, rather than change, the statiswgtoits historical
emphasis on men's participation opportunities to the detriment of wibmsen
opportunitied it need not have gone to all the trouble of enacting Titl& IX.

The 2005 ClarificatiorProvides for Inadequate Oversight by the Department of Education.
Adding insult to injury, the 2005 Clarification does not require that the Office for Civil

Rights monitor compliance to ensure that sch
requirementg$or suvey use or interpret the results accurately. In fact, the 2005 Clarification
explicitly states that #A[w] here the Model Su
1514, atp. 10.

162005 Clarification at p.6.
4. at p. 6, note 10.

18 Neal v. Bd. Of Trs198 F.3d 78, 768 & n.4 (9th Cir. 1999).
19 Cohen v. Brown Uniy101 F.3d at 18@1.
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team, OCRwillnot onduct a compliance revi envoftleef t hat i
threep a r t ?°Ih addition t@ drastically weakening the standards for compliance with

Prong Threef the threepart test, therefore, the Clarification provides no mechanism for the
Departmerd or anyone elsdor that matted to evaluate theinppct of school sd use
model survey; to investigatetkex t ent t o whi ch that survey has
participation opportunities; or @ssess the ways in which it is being implemented on

campuses.

The 2005 Clarification Threatens to Pergtuate Further Discrimination Against Female
Athletes

For the reasons set forth above, the 2005 Clarification creates a major loophole through

which schools can evade their legal obligation to provide equal opportunity in atilatgs.

is deeply troublig, particularly becausded e s pi t e t he advances i n wome
sportssince the enactment of Title &women remain secontlass citizens on the playing

field.

Title IX has opened the door for millions of women and girls to participate in sports.

While fewer than 32,000 women participated in college sports prior to the enactment of Title
IX, that number has expanded to more than 160,000 womendtaxlegy five times the pre

Title IX rate.Female participation in high school athletics has increasetbtd, from fewer
than300,000 to close to 3 million students.

These increased sports opportunities have provided immense benefits to a new gerferation
female athleteR?laying sports promotes responsible social behavior, greater academic
success, andhcreased personal skillEompared to their neathletic peers, athletes are less
likely to smoke or use drugs; have lower rates of sexual activity and teen pregnancy; have
higher grades; and learn important life skills, including the ability to wortk svieam,

perform under pressure, set goals, and take criti€ism.

Moreover, these benefits for women have not come at the expense @ateshow
unequivocally that mends opportunities to par
women?® Arguments to the contrary simply cannot withstand anafjsis.

What the data instead confirm is that women continue to be disadvantaged iaspestyof
sports participationAlthough women represent 53 percent of the students at Division |

20 2005 Clarification at p. 7.

2 See, e.g., Carnegie Corporation, The Role of Sports in Youth Development 9 (March 1996); NFHS, The Case for High Sitfesol Activ

(2002) at p.3, p.9rhe National Campaign to Prevent Teen Pregnancy, Fact Sheet: Not Just Another Single Issue: Teen Pregnancy and

Athletic Involvement (July 2003); The Womendés S3pomMmthe Poesdatindd®sRepc
Council on Physial Fitness and Sports, Physical Activity & Sports in the Lives of Girls (Spring 1997); Black Female Athletes Show Grad

Rate Gains, The NCAA News (June 28, 1995).

22 .s. General Accounting Office, Report GAQ-297, Intercollegiate Athletics: Fofear Col eges & Experi ences Adding an
Discontinuing Teams, March 8, 2001.

BThe cCol | ege Sports Council (CsC), which focuses on ngtoshbwecti ng mend:
an fialarming decline FThumehbdbescol CebkegehBpbobits EGppocil Longitudinal
available at http://savingsports.org/presentation/. Examination of that study, however, demonstrates its numerousiadalytical

methodological flawsSeeCheslock, J. (fortboming),Intercollegiate Athletic Participation and Title East Meadow, New York:

Womenés Sports Foundation (2007).
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universities, for gample, they continue to receive only 44 percent of intercollegiate athletics
participation opportunities, 34 percent of athletics operating budgets, and 33 percent of the
money spent on recruitmetitndeed, in Division |, for every dollar being spentwm me n 6 s

sports, al most two dol A thehigasclol eyelegirls on me

represent only 42 percent of varsity athletes, and case law demonstrates the pervasive
inequities that theface when they are allowed to pl&imply put, thrty-five years after the

n

S

enactment of Title I X, the playing field i
athletes.
Il n short, the Departmentds 2005 Clwamendfi cat i

this country.The harms it inflicts sind to stall or even reverse the progresswioaen have

made under Title IXMoreover, the Clarification also shortchanges schools, which will be
nerable to |l egal liability if the&y imple
such as those authped in the Clarificatiod that violate Title IX standard3he

v ul

Department should rescind the Clarification and instead restate its commitment to enforcing
t he

l ongstanding regul atory polici edhet hat

n at $ youmgwomen deserve no less.

“National Wome Debenking thevMyhie AboueTitle IX and Athle(@stober 2006), available at
http://iwww.nwlic.org/pdf/DebokingMyths.pdf.

25

Id.

t

0
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Judith M. Sweet

STATEMENT OF JUDITH M. SWEET
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
CONTRACTOR/CONSULTANT
FORMER SENIOR VICE-PRESIDENT FOR CHAMPIONSHIPS
AND EDUCATION SERVICES
BEFORE THE
CIVIL RIGHT'S COMMISSION
MAY 11,2007

[ am Judith Sweet, ard [ currently serve as an Independent Contractor and Consultant for
the National Collegiato Athletic Association (NCAA), For the previous six ycars 1 was
NCAA Senijor Vice President for Championships and Education Services, On behalf of
the National Colicgiate Athletic Association and its more than 1,200 member colleges,
universities, conferences and affiliated orgenizations, | am plessed to have the
opportunity to provide the Commission with information about the impact of Title IX on
intercollegiate athletics; comments about the application of the Jaw, particularly Prong
Three of the Three Part Test; and any other assistance wherever possible as you
undertake your important review.

I have been involved in intercollegiate athletics and higher education for more than 30
years as an athietics director, faculty member and in leadership roles within the NCAA.
During my teaurc in the field of intercollegiate athletics, T have worked oxtensively on
malters involving the growth of opportunities and advancement of both men and women
in athletics, Through my work, [ have seen first-hand the commitment of the NCAA and
many universitics to promote equity and consequently the resulting strides that have been
made in the pursait of gender equity on campuses and NCAA programs, | am pleased
with the progress, excited about the future, but wary of efforts to undo more than three
decades of work. The gap in opportunities and support remains significant for women and
thus more needs to be done to ensure parity, The goals of Title IX are fur from realized.

Following are the questions provided by the Civil Rights Commission for comment and
my responses,

1. According to the Department of Education's (DOE's) March 17, 2005 guidance,
if a coilege or university chooses prong three of the thres-part test, it will be found
1o bo in compliance with Title IX “unless therc exists a sport(s) for the
underrepresented sex for which all three of these conditions are met: (1) unmet
interest sufficient 1o sustain a varsity team In the sport(s); (2) sufficient ability 1o
sustain an intercollegiate team in the sport(s); and (3) reasonuble expectation of
intercolleginste competition for a team in the sport(s) within the school's normal
competitive region.” The DOE guidance includes o Model Survey to measure
student interests nnd abilities in intercollogiate varsity athletics, Please comment
on strengths and weaknesses of DOE's new guidance, including those of the
Model Survey.
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Shortly after the additional clarification was isswed on March 17, 2005, the NCAA
Executive Committee, which consists of university presidents and chanceliors
representing all three divisions of the NCAA, and NCAA President Myles Brand
reviewed the 2005 DOE’s new guidance and found it to be an inappropriate means of
assessing interest and Title IX compliance. The Executive Committee and President
Brand submitted a letter to Scerctary of Education Margeret Spellings and issued a
resolution distributed to the NCAA membership outlining the most glaring flaws of the
2005 clarification. Both the letter and resohition are attached to this statement. The
Department of Education's previous clarification in 1996 acknowledged that surveys are
to be one clement of several measures that provide a thorough and complete evaluation of
interest by women in sports participation. By contrast, the 2005 clarification proposes
the survey as a sole method of measurement and is contrived to show that females are not
interested in participation. These are strikingly different approaches, and the 2005 survey
methodology permits institutional manipulation to prove disinterest — an approach
contrury to the spirit and the 35-year history of Title IX.

While I would like to believe that all universitics are committed to equal opportunity and
Title 1X compliance, a review of Equity in Athletics Disclosure Act (EADA) data shows
this is not the case. There is much work to be done to address the existing inequities. The
realify is that 35 years after passage of Title IX, women still only veceive 43 percent of
athletics participation opportunities, 38 percent of opesating budgets and 33 percent of
recruiting budgets. All this is despite the well<iocumented and burgeoning intezest by
women in sports since the passage of Title IX. At the high school level, participants have
increased 10 fold and six fold at the college level as new opportunities have been
provided and socictul attitudes toward female participation in sports has improved. Tn
2005-06, there were close to three million female high school student-athletes and
180,000 collegiate female student-athietes. The pool of high scheol female student-
athlctes suggests that if more opportunitics were provided at the colleginte level, there
would be a larger number of interested participants,

The bottom line is this: Women are still the underrepresented gender in college sports
and less funding is devoted to the support of women’s programs. The spint of Title IX
with regard to athletics and other campus opportunitics recognizes that participation has
educational and life-developmental value for both men and women. The 2005 additional
clarification provides an easy way for non-compliant institutions to claim compliance
with prong three by merely administering an electronic survey that by its nature measures
inattention or neglect as disinterest. The effect of this survey approach potentially would
be lo freeze participation opportunities at their current level or worse to roll back the
progress made over the last 35 years,

One of the greatest weaknesses of this electronic survey approach is counting & non-
response a8 & lack of interest, Researchers have repeatedly stated that a non-response is
jusl that, a non-response, and should not be interpreted in any other way, Attached is a
report from the NCAA Data Analysis Rescarch Network, which consists of university
faculty researchers throughout the country, identifying the flaws in the 2005
Clarification. The overa!l tenor of that report is that the 2005 Clarification allows for the
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use of a survey method that does not meet accepted professional standards for conducting
this type of study. In addition, students have consistently indicated that they rarely, if
ever, respond Lo online surveys. Oflentimes such surveys are filed in SPAM folders
and/or totally ignored. The NCAA leadership and its membership strongly support the
1996 Clarification which considers many factors in determining interest of the
underrepresented sex and has urged the withdrawal of the 2005 additional clarification.

Under the 2005 guidance, cven if there was a favorable responsc from the under-
represented sex indicating interest in sports not currently sponsored by the cellege or
university, there would be many other conditions that would need to be present, including
a demonstration of acceptable skill before an institution might add the identified sport
team. Since the sport doesn’t exist on the respective campus, there would be no coach to
fairly evaluate skill level. Furthermore, this approch of sampling ignores the fact that
athletics team members are recruited to & campus from regional or national pools of high
school and community college students. Sampling the existing student-population
climinates the input of students who potentially would have attended that university or
college had their proferred sport been sponsored. The consistent and uniform opinion of
college presidents, chanceliors and athletics administrators is that the 2005 guidance is
contrary to the original intent of Title IX in that it provides an incomplete means of
measuring interest,

2. Some key findings from the Model Survey and the ways in which (2) OCR and
(b) colleges and universities have made use of the survey data.

[ wm not aware of how OCR has used the survey data but | do know that very few
universilies or colleges have acknowledged using the Model Survey. The 2005
clarification is cumbersome, confusing and unprecedented in length, detail and method of
dissemination. It covers one part of one program component of the 13 program
components reviewed for compliance under Title 1X, but exceeds the length of OCR’s
166-page 1990 Title IX Athletics Investigator's Manual, which addresses all 13 program
components. Furthermore, OCR warns institutions not to drop an existing, viable team if
the Model Survey results show insufficient interest for that tcam, suggesting that such
survey results are possible when a viable team exists, which raises questions about the
Survey’s reliability.

Al various national meetings, NCAA members have been asked if they have used the
2005 clarification and almost no one has responded affinnatively, In one instance, a
university administrator stated that she had used the survey not to measure unmet interest,
but to get a sense of what sports might be most appropriate to add for the under-
represented sex in the future, In order to increase the potential for a student response, a
$10 gift certificate was offered to those responding. There was expressed concern that
the gift certificate could be viewed as an inappropriate bribe and might not have produced
honest responses.  If 10,000 students (less than SO percent of the total enroliment)
responded, the survey process would have cost an additional $100,000 for the gift
certificates.
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3. The extent to which each of the three prongs ure used by colleges and universities
to demonstrate compliance with Title IX since 1979 till the Department of
Education’s new guidance of March 17, 2005, and the degree to which colleges
and universities have shifted, if any, fo the new guidance sinco that date,

I am not aware of any statistics kept on how individual colleges and universities choose
to demonstrate complience with Title IX other than those provided by OCR after OCR
reviews are done. The most recent figures that I have seen, which were collected prior to
the 2005 additional clarification, suggested that 67 percent of the OCR institutions
reviewed were using prong three for compliance, 27 percent were using prong one and
six percent were using prong fwo. It is important to notfe that institutions may change
which prong they are using at any time depending on philosophy, history, demographics,
conference sports sponsored, interest in the regional area, shifting enrollment, cte, Based
on informal inquiries of NCAA members, it does not appear that colleges and universitics
have shifted to the new guidance as they remain concemed about the flawed survey
approach and other related factors,

4. 1fthe new guidance has made it casier for colleges and universities to demonstrate
complience with Title IX compared to prong one and to prong two and if
compliance with Title IX has generally improved over time, particularly since the
new guidance’s introduction.

Most university presidents, chancellors and athletics administrators believe that the new
guidance inappropriately has made it casier to comply with Title IX, and thus not truly
comply with the spirit and intent of the law to provide equal opportunity for the under-
represented sex. The new guidance is viewed as a flawed means of compliance for the
reasons stated previously. In addition, OCR's Clarification acknowledges that the Model
Survey narrows the scope of OCR’s analyses for interests and abilitics. My
understanding of the creation of the three part test is that it was intended to provide
institutions flexibility in meeting the goals of Title IX, but not to make one prong a
meens for casier compliance, cspecially when the results are not consistent with the true
spirit of providing equal opportunity,

5. If the cost of using the new guidance (such as staffing) to show compliance is the
same, higher, or lower than that of using prong one or prong two for (8) OCR and
(b) the institutions.

I am not aware of any statistics that could answer this guestion nor can one accuratcly
compare costs of the respective prongs. If the intent is to do a survey and not truly meet
the interests of the under-represented gender which the new gueidance allows, a survey
could be a very inexpensive way of compliance while actually ignoring the infent of Title
IX. In addition, the 2005 guidance allows for programs where interest has been identified
to initially meet that interest by providing intramural or club teams for a few years to
assess ability, Such an epproach, which obvicusly is less expensive, violates Title IX
which states that intercollegiate athletics experiences are not to be substituted by or
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compared with sports clubs and intramurals, both of which should be evaluated for equity
separately.

In a perfect world, Title IX would not be necessary. There would be resources and will
cnough to do the right thing and meet cveryone's needs. Social legislation exists, of
course, because we do not live in that perfect world, Even with more than 35 years of
experience and the examples of the several hundred thousand female student-athletes
who have benefited from increased athletics participation for women, equity has yet to be
achieved. NCAA and campus leaders, who are committed to equity for female and male
students and arc charged with athietics program administration, have uniformly expressed
concerns about the 2005 Clarification, [ hope these comments will result in better
understanding of the weaknesses of the 2005 Clurification and why it should be
withdrawn, In July 2003 afler more than & year of work by the Commission on
Opportanity in Athletics, Secretary of Education Rodney Paige announced that Title [X
policies would not be changed and that Title IX would be more strongly enforced.
Commitment to Title IX compliance by colleges and universities and strong enforcement
by OCR ure the steps that must be taken moving forward. Thank you for your attention
to this important legislation.
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PO, Box 6222
Indianapolis, Indiana 46206
Telaphone: 317/917-6222

Shipping/Qvernight Addrass:
1802 Alonzo Watford Sr. Drive
Indianapalis, Indiana 46202

WwWw.neaa.org

May 6, 2005
VIA FACSIMILE

The Honorable Margaret Spellings
Secretary, U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202

Dear Secretary Spellings:

On behalf of the NCAA membership, we are writing in response to the recently
announced Additional Clarification of Intercollegiate Athletics Policy: Three Part
Test — Part Three.”

As we expect you know, the NCAA is a membership organization of 1,028
colleges and universities and governs intercollegiate athietics nationally.
Providing positive educational experiences for student-athletes, male and female,
is the mission of the NCAA and Title IX is critical to that goal.

We appreciate your commitment to Title IX and therefore would like to share
with you concerns that were expressed by the NCAA Executive Committee and
divisional boards, which are the NCAA leadership bodies composed of umvers1ty
presidents, at their April 28, 2005, meetings.

The presidents identified several components of the Additional Clarification that
conflict with the goals of Title IX and that are contrary to sound research
practices, Among our concerns, we believe that an Internet survey is a poor tool
to determine interest, and it is unreasonable to expect a high rate of return since
students are bombarded with Internet and e-mail surveys. In fact, a 10 percent
return on such a survey would not be uncommon. That inadequacy is
compounded by counting non-responders as among those uninterested in athletics
participation,

In the past 33 years, since the passage of Title IX, we have seen significant
progress in the numbers of women participating in intercollegiate athletics, but
women still only have 42 percent of participation opportunities on our campuses,
although they comprise 53 percent of student bodies on average and receive only
36 percent of athletics department finances. Had this new clarification been in
effect in 1972, these numbers would be even lower than they are now as a result
of historical biases against women in sports. It would be inappropriate to allow
for anything that could stymie the growth of women’s sports as we believe the
new clarification might do.

Natxonal Collegiate Athletic Assoclatlon

 An-association,of over 1, 200 members serwng the student athlete -
Equal Uppunumty/Aff mative Achnn Emp[uyer o
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The Honorable Margaret Spellings
May 6, 2005
Page No. 2

We are attaching & resolution passed by the NCAA Executive Committee on April 28, which we
hope will be helpful to you in understanding the issues created for those of us on collcge
campuses. We would welcome an opportunity to discuss ways that the NCAA may assist you in
ensuring that Title IX mects its original intent to provide epportunities for the under-represented
gender and not discriminate on the basis of sex.

Sincerely, Sincerely,

Myles Brand Carol A. Cartwright

NCAA President Chuair, NCAA Exccutive Committee
President, Kent State University

MB/CAC:ks

Attachment

cc: NCAA Committee on Women’s Athletics
Selected NCAA Staff Members
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NCAA EXECUTIVE COMMITTEE RESOLUTION

Whereas the United States Department of Education, without notice or
opportunity for public input, issued an “Additional Clarification of Intercollegiate
Athlctics Policy: Three-Part Test - Prong Three,” on March 17, 2005, which Clarification
allows schools to gauge female students’ interest in athletics under the third prong of the
three-part test by conducting an e-mail survey and further allows schools to treat a lack of
regponse to the survey as a lack of interest in playing additional sports;

Whereas the Additional Clarification is inconsistent with the 1996 Clarification
and with basic principles of equity under Title IX because it, among other problems (a)
permits schools to use surveys glone, rather than the factors set forth in the 1996
Clanification, as a means to assess female students’ interest in sporis; (b) conflicts with a
key purpose of Title IX — to encourage women’s interest in sports and eliminate
stereotypes that discourage them from participating; (c) allows schools to restrict surveys
to enrolled pnd admitted students, thereby permitting them to evade their legal obligation
to measure interest broadly; (d) authorizes u Bawed survey methodology; (¢) shifts the
burden to female students to show that they are entitled to equal opportunity; and (f)
makes no provision for the Department of Education to monitor schools' implementation
of the survey or its results;

Whereas for these reasons, the Additional Clarification provides the opportunity
1o evade the legal obligation te provide equal opportunity in sports and violates the
Department’s 2003 commitment to strongly enforce long-standing Title IX standards;

Now, therefore, be it RESOLVED that:

(1) NCAA members are urged to decline use of the procedures set forth in
the March 17, 2005 Additional Clarification and abide by the standards
of the 1996 Clarification to evaluate women's interest in sports under
the third preng of the three-part test, which standards anticipate the use
of a multiplicity of tools and analyses to measure that interest;

(2) The NCAA Executive Committee, on behalf of its members, NCAA
members urges the Deperiment of Education and federal policymakers
to rescind the Additional Clarification and to honor the Department’s
2003 commitment to strongly enforce the standards of long-standing
Title IX athletics policies, including the 1996 Clarification,
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NCAA Data Analysis Research Network
Report on Recent Title IX Clarification

At its May 24-25, 2005 meeting, the NCAA Data Analysis Research Network (DARN)
was asked to review a recent Department of Education Clarification related to Title IX
which allows institutions to gavge the interests of female students by conducting an e-
mail survey., The Clarification also allows schools to treat & lack of response to the
survey as a lack of interest in playing additional sports.

The members of DARN reviewed the clarification without regard to political or
ideological concems; they were simply interested in assessing the survey methodology
from a scientific perspective. They also did not review or comment on the survey
instrument, itself, However, the members of DARN wete unanimous in the opinion that
the methodology for distributing and analyzing the survey and the responses as stated in
the Clarification is scientifically unsound and inappropriate. Specific concers raised by
the group include:

1. Surveys conducted by e-mail are subject to peor response rates and significant
response bias, This wes seen as an inappropriate methodology to use for such a
sensitive topic.

2. Assuming a non-response is akin to a response that the student is not interested in
something is highly questionable, As an example of the flaws in this
methodology, the members of the committee pointed out that one could envision
the survey as written from the opposite perspective,  That is, the respondents
would be asked if they did pot want to participate in a given sport. Would it then
be appropriate to assume thet non-respondents were all highly interested in
participating? The committee members did not believe so, and felt this was the
most compelling flaw in the method.

3. The members of DARN feit that surveying only current students would leave g
large gap in knowledge related to future potential students for a given institution.
When the NCAA developed a similar survey in the late 1980s, a great deal of
attention was paid to identifying the population from which the institution draws
potential students and making significant cfforts to survey secondary school
students in those areas, Without this population represented, all survey results
related to interests of the student bedy nre suspect,

For these reasons, the NCAA Data Analysis Research Network concurs with the
resolution adopted by the Executive Commiltee and urges the NCAA rescarch
Committee to suggest to NCAA members that they decline use of the procedures set forth
in the March 17, 2005, Additional Clarification, and urge the Department of Education
and federal policymakers to rescind the Additional Clarification and to honor the
Department’s 2003 commitment to strongly enforce the standards of long-standing Title
IX athletics policies.
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Stephanie J. Monroe

UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
MAY 25 207
Mr. Kenneth L. Marcus
Staff Director
United States Commission on Civil Rights
624 Ninth Street, NW

Washington, DC 20425
Decar Mr. Marcus:

Thank you for the opportunity for the U.S. Department of Education, Office for Civil
Rights (OCR) to participate in the U.S, Commission on Civil Right’s (Commission)
bricfing entitled “Title Athletics: Accommodating Interests and Abilities,” which was
held on May 11, 2007. Enclosed please find OCR's response to the written questions
submitted by the Commission.

Sincerely,

e

Stephanie Monroe

00 MARYLAND AVE,, S.W., WASHINGTON, DC 20202-1100
www.ed gov

e misssnn 2 to ensune oquind socess to education and Io promote educstional excellence throughour the nation.
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U.S. Commission on Civil Rights
Title IX Athletics Briefing:
Accommodating Interests and Abilities
(May 11, 2007)

Response of U.S. Department of Education, Office for Civil Rights

Question 1. “The extent to which each of the three prongs have been used by colleges
and universities to demonstrate compliance with Title IX since 1979 till the Department
of Education’s new guidance of March 17. 2005, and the degree to which they have
shifted. if any, to the new guidance since that day.”

Response:

The U.S. Department of Education (Department), Office for Civil Rights (OCR),
enforces Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et
seq., an anti-discrimination statute, which prohibits discrimination on the basis of sex in
education programs or activities by recipients of Federal financial assistance. The
Department’s regulation implementing Title IX, published in 1975, in part, requires
recipients to provide equal athletic opportunity for members of both sexes and to
effectively accommodate the interests and abilities of their male and female students to
participate in intercollegiate athletics. See 34 C.F.R. § 106.41(c).

In the Intercollegiate Athletics Policy Interpretation published in 1979, the Department
established a three-part test that OCR applies, in part, to determine whether an institution
is effectively accommodating student athletic interests and abilities. An institution is in
compliance with the three-part test if it has met any one of the following three parts of the
test: (1) the percent of male and female athletes is substantially proportionate to the
percent of male and female students enrolled at the school; or (2) the school has a history
and continuing practice of expanding participation opportunities that is demonstrably
responsive to the developing interests and abilities of the underrepresented sex; or (3) the
school is fully and effectively accommodating the interests and abilities of the
underrepresented sex. See 44 Fed. Reg. 71413, 71418 (1979).

On March 17, 2005, OCR issued the Additional Clarification of Intercollegiate Athletics
Policy: Three-Part Test—Part Three (Additional Clarification), as well as a User's Guide
to Student Interest Surveys under Title IX (User’s Guide) and a related technical report.
The Additional Clarification and User’s Guide provide further guidance on recipients’
obligations under the three-part test and are designed to help recipients understand the
flexibility afforded under the test. The Additional Clarification outlines specific factors
that guide OCRs analysis of the third option for compliance with the three-part test. The
User’s Guide contains a sample survey instrument (“Model Survey”) that schools may
choose to use to measure student athletic interest.



Statements 69

U.S. Commission on Civil Rights Title IX Athletics Briefing:
OCR Response — Page 2 of 7 Accommodating Interests and Abilities

As a condition of receipt of Federal financial assistance, all recipients sign an assurance
of compliance with Title IX (as well as the other civil rights statutes enforced by OCR).
Although OCR investigates all complaints of discrimination and initiates discretionary
compliance reviews, there is not (nor has there ever been) a reporting mechanism that
requires colleges and universities to demonstrate to the Department, on an ongoing basis,
how they will comply with the law or how they plan to remain in compliance. Absent an
OCR investigation, colleges and universities are not required to routinely report to the
Department which part of the three-part test they have chosen to comply with or whether
they are choosing to use the Model Survey in order to achieve compliance with part three.
With regard to OCR complaints and proactive compliance reviews, OCR has not
analyzed its cases involving the three-part test for the entire time period requested.
However, some of this data, covering approximately a 10-year time period, was analyzed
at OCR’s request by the National Center for Education Statistics (NCES) to develop the
User's Guide. The results of this analysis are provided below.

NCES conducted a statistical analysis of 132 OCR cases involving the three-part test
(130 colleges and universities) that were initiated and resolved from 1992-2002. Based
upon a review of this data, NCES concluded that approximately 66% of the 130
postsecondary institutions chose to come into compliance using part three of the three-
part test (86 of 130), approximately 28% used part one (36 of 130), and approximately
6% of the postsecondary institutions chose to comply with part two the three-part test (8
of 130). OCR is not aware of any institution that previously demonstrated compliance
under one part of the three-part test and subsequently demonstrated to OCR that it is in
compliance with a different part of the test after OCR issued the Additional Clarification
on March 17, 2005.

[t is not suitable to generalize these limited findings to all other postsecondary institutions
or to determine whether the methods used by colleges and universities to demonstrate
compliance “have shifted” after March 2005. Recipients have flexibility to select the
method of compliance (part one, part two or part three of the three-part test) and the
means they will use to achieve compliance with the selected method, such as whether
they are using surveys to assess student athletic interest. A recipient’s choice of how to
comply with Title IX is not static, and a school may choose to alter its method of
compliance consistent with its own unique needs. Schools have successfuily used all
three parts to comply with Title IX, and OCR encourages schools to continue to take
advantage of the flexibility of the three-part test and consider which of the three parts
best suits their individual circumstances.

Question 2. “Some key findings from the Model Survey and the ways in which (a) OCR
and (b) colleges and universities have made use of the Model Survey data.™

Response:

OCR issued the Additional Clarification and User’s Guide to reinforce the flexibility of
the three-part test and to facilitate application of part three of the three part test for those
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schools that choose to use it to ensure Title IX compliance. OCR recognized that, prior
to the Additional Clarification, some institutions might have been uncertain about the
factors OCR considers under part three. When OCR issued the Additional Clarification,
that was the first time we provided schools with a practical tool to assess athletic interests
using effective, unbiased methods. The Model Survey and the method of implementation
were carefully designed by NCES to address deficiencies in survey instruments
previously used by colleges and universities. The Model Survey provides a standardized
methodology that maximizes the possibilities of obtaining correct information and
facilitating responses. In particular, the Model Survey is designed to effectively capture
information on student athletic interest, experience, and self-assessment of ability across
multiple sports, while not unnecessarily complicating responses with superfluous or
confusing questions.

The Model Survey and User’s Guide provide schools with proven survey methods that
afford students an easy opportunity to respond to the Survey, maximize the pool of
students to whom the Survey is administered and the response rates, By recommending a
census, rather than a sample survey, the User’s Guide affords all full-time undergraduate
women the opportunity to express interest in additional athletic opportunities, and it
avoids several complex issues associated with sample surveys, including the selection of
the sampling mechanism, selection of the sample size, and calculation of sampling error,

This approach provides schools with clear guidance on how they can adequately assess
student interest under part three of the three part test, while simultaneously permitting
schools to maintain flexibility over the administrative process. As aresult, the Additional
Clarification and Model Survey make it easier for schools to assess whether their own
athletic programs are in compliance with part three and, if not, how they can bring
themselves into compliance.

Because of the limited number of OCR cases and the short time period in which schools
could choose to utilize the Model Survey, OCR cannot determine if the findings in OCR
cases after issuance of the Additional Clarification represent a valid sample of
postsecondary institutions or findings in future OCR investigations. As stated above,
outside the context of an investigation to determine compliance with the civil rights laws,
schools are not required to report to OCR whether they are choosing to use the Model
Survey in order to achieve compliance with part three of the three-part test. We do not
anticipate that every school will use the Mode! Survey, or any survey instrument at all.
Schools are free to use nondiscriminatory methods of their choosing. It has never been
OCR’s policy to monitor the surveys or other assessment methods used by schools that
choose to comply with part three of the three part test.

OCR is available to provide individualized technical assistance on the Additional
Clarification and the use of interest surveys. We continue to proactively seek
opportunities to educate recipients, educational and athletic organizations, administrators,
parents and students regarding nondiscriminatory implementation of the Additional
Clarification’s guidelines and all aspects of recipients’ Title IX obligations and options
for compliance.
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Question 3. “If the new guidance has made it easier for colleges and universities to

dem te compliance with Title IX compar one and ¢ ng two. and i

compliance with Title IX has generally improved over time, particularly since the new

guidance’s introduction.”

Response :

OCR’s focus is on ensuring equal opportunity in athletics. The Additional Clarification
and Model Survey further that mission and promote compliance with Title IX by giving
schools a practical tool they may choose to use to assess student interest.

The Model Survey and User’s Guide are based on the statistical analysis of 132 OCR
cases involving the three-part test during a ten-year period, specifically 1992-2002.
Because NCES examined both the effective and problematic aspects of more than 50
survey instruments actually used by schools, the User’s Guide provides advice that is
practical and informed by scientifically rigorous standards. The Model Surveyis a
simple, easy to use survey that schools can use — rather than having the burden of
developing their own surveys, as schools have done in the past. As stated above, all
recipients of Federal financial assistance are required to sign an assurance of compliance
with Title IX. If a school chooses to comply with part three of the three part test, the
Additional Clarification and Model Survey will make it easier for schools to assess
whether their own athletic programs are in compliance and, if not, how they can bring
themselves into compliance.

Although we believe the new guidance promotes compliance by clarifying one method
schools may choose to use to demonstrate compliance, OCR does not request or collect
information regarding with which part of the three-part test it is easiest to comply. OCR
does not have enough data as a result of our investigations, since the issuance of the
Additional Clarification, to determine whether there are improved compliance rates in
OCR cases.

Question 4. “If the ing the new guidance (su to show compliance
is the same, hig ower than that of using : R a th
colleges and universities.”

Response:

OCR does not collect the type of data you are seeking. The flexibility of the three-part
test permits each institution to determine for itself the most appropriate method of
ensuring compliance consistent with its own circumstances. Although compliance with
part three does not require expensive or elaborately scientific methods of assessment,
OCR’s main focus is not on the cost of compliance, but on ensuring equal opportunity.
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Question 5. “Since 1979, the proportion of colleges and universities that is required to
demonstrate compliance due to (a) specific complaints against them and (b) OCR

compliance reviews.”
Response :

OCR does not collect data on the number of postsecondary institutions that have or may
have had athletic programs during this time period; thus, OCR is unable to provide
information regarding the proportion of colleges and universities that were required to
demonstrate compliance since 1979 due to (a) specific complaints against them and

(b) OCR compliance reviews.

OCR has provided information below regarding the proportion of OCR complaints and
compliance reviews involving the Title IX athletics regulations, in which postsecondary
institutions were required to demonstrate compliance with the regulatory provision
regarding effective accommodation of student interests and abilities. Due to OCR
concerns regarding the maintenance of some of its case management data since the
Department was established in 1980, this information is provided for Fiscal Year 1994
through February 28, 2007.

From October 1993 through February 28, 2007, OCR resolved approximately 311
postsecondary complaints alleging noncompliance with the Title IX athletics regulatory
provisions, Of these cases, approximately 132 involved allegations of noncompliance
with the regulatory provision requiring effective accommodation of student interests and
abilities (42%); OCR conducted an investigation in 109 of these cases (83%).

In addition, OCR resolved approximately 37 postsecondary compliance reviews
regarding the Title IX athletics regulatory provisions. Of these cases, OCR conducted
investigations in all 29 of the reviews that involved effective accommodation of student
interests and abilities (78%).

Question 6. “Some major ways in which complai 1 leges and univ

resolved.”
Response:

OCR currently uses an investigative approach that stresses full investigation of
complaints, If OCR’s investigation finds areas of noncompliance with the civil rights
laws, OCR enters into negotiations with recipients to correct the violations and reach a
voluntary resolution agreement. If OCR has advised recipients of their failure to comply
with the civil rights laws and has determined compliance cannot be secured by voluntary
means, as a last resort, OCR seeks compliance through the administrative hearing process
or refers cases to the U.S. Department of Justice for judicial enforcement.'

! Cases also may be resolved in a variety of other ways. For example, cases may be administratively closed
becuuse: OCR does not have jurisdiction or the case is referred to another agency with appropriate
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With regard to the three-part test, OCR’s analysis centers on whether there are concrete
and viable interests among the underrepresented sex that should be accommodated by the
institution’s athletic program. An institution will be found in compliance with part three
of the three part test unless there exists a sport(s) for the underrepresented sex for which
all three of the following conditions are met:

a) unmet interest sufficient to sustain a varsity team in the sport(s);

b) sufficient ability to sustain an intercollegiate team in the sport(s); and

¢) reasonable expectation of intercollegiate competition for a team in the sport(s) within
the school’s normal competitive region,

If the school decides to comply with part three of the three-part test, the assessment of
each of the above three conditions is an essential prerequisite for determining a school’s
Title IX obligation to create a new intercollegiate varsity team or elevate an existing club
team to varsity status.

Nothing in Title IX or the three-part test requires the cutting or reduction of opportunities
for the overrepresented sex. In cases where OCR finds evidence of noncompliance with
the three-part test, OCR seeks remedies that do not involve the elimination of teams.

In examining the use of surveys and the consideration of additional factors by recipient
institutions in OCR cases throughout the investigative, resolution and monitoring stages
for the period October 1, 1992 through January 31, 2006, we found that as part of a
voluntary compliance or resolution agreement entered into with OCR, many institutions
agreed to conduct a student survey and to consider specific additional factors such as high
school participation rates and intercollegiate sports offered in the recipient’s normal
competitive geographical region. We found that approximately half of all institutions’
assessments of student interests and abilities and potential competitive opportunities
included the consideration of student interest surveys as well as additional factors. Many
of those surveys, pre-dating the Additional Clarification, did not meet the design or
implementation standards that now are more readily available as a result of the
Additional Clarification.

jurisdiction, the complaint is not timely, there is insufficient evidence to support a finding of
noncompliance, or the complainant withdraws the complaint, A case may be resolved with OCR
involvement or OCR may facilitate a resolution between the parties through “Early Complaint Resolution.”
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U.S. Commission on Civil Rights Title IX Athletics Briefing:
OCR Response ~ Page 7 of 7 Accommodating Interests and Abilities

Question 7. “Please provide a copy of the Model Survey and all the necessary
acc

ompanying information."
Response:

Attached is a copy of the U.S. Department of Education’s Dear Colleague Letter
accompanying the Additional Clarification of Intercollegiate Athletics Policy: Three-Part
Test — Part Three and the User 's Guide to Developing Student Interest Surveys Under
Titie IX. These documents also are available on the Department’s internet site at
hutp:/fwww.ed, gov/about/offices/list/ocr/docsititle9euidanceadditional.pdf.

Also attached is a copy of the National Institute of Statistical Sciences’ Technical Report
Number 150, Title IX Data Collection: Technical Manual for Developing the User's
Guide issued in February 2005. This document is available on the Department’s internet

site at hup://www.ed, gov/about/offices/list/ocr/docs/title9technical-manual .pdf.
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Public Comments

During the public comment period, the Commission received sjgorelence and documents

from representatives of four organizations and eight individuals. Of the organizations, the
Ameri can Association of UniversitwereVomen and
critical of the 2005 Additional Clarification, the Eagle &or recommended the elimination

of proportionality, and the I ndependent Wome
Model Surveywasn ecessary. The National Womenoés Law
record a report prepared by the National CoalitionW¥@men and Girls in Educatiomhich
recommendethat the 2005 Additional Clarification be rescinded. Of the eight individuals

that submitted public comments, $Dolores Halls (Las CruceblM), AnneMarie Mallon
(BernardstonMA), Valerie McNay (Boulder @®y, NV), Majorie Mead (Sun CityAZ),

Nancy Mion (BayportNY), and Virginia Ralston (GermantowhN), joined with the

American Association of Women urging the Commission to reconsider the 2005

Addi tional Clarificati on.ouvildhh@llegeeBuffaiodY) ng t wo,
and Christine H. B. Grant (University of lowa, lowa Cit) jointly critiqued the Model

Survey methodology.

American Association of University Women

According to Ms. Lisa Maatz, director of public policy and governmentioels of the
American Association of University Women (AAUW)he 2005 Additional Clarification
underminedritle IX and the progress women and ghitsdmade since its enactment 35
years ag8.The guidancenadeit easier for schools to prove compliancediipwing the use

of a less rigorous-mail-based survey, she sdiBy treating nonresponses as indicative of a
lack of interest, she saithe Model Survey faldto measure interesccurately Previous
OCR practices, she observéapk other factorsnto account, including the opinions of
coaches and administratpasd participation rates in sportsareahigh schools or
recreational leagues, ameretherefore more accuratd.hese practices, she stateddbeen

in place through Republican and Desratic administrations and upheld by all eight of the
federal courts that considered them. She addedié®dCAA supportecconsideration of
additional factorsand its Executive Committee urged the U.S. Department of Education to
rescind the 2005 Additimal Clarification and instead honor its 2003 commitment to-long
standing Title IX athletics policiesShe added the public overwhelminglypportedstrong

1 The Americamssociationof University Womer(AAUW) iadvocat es education and equ
founding in 1881, members have examined and taken positions on the fundasseetabf the day
educational, social, economic, and political.d Accorc
Aref | e publiepolicy efférts programsthe AAUW Leadership and Training Institytanddiversity

initiatives. 0 AAUW, http://www.aauw.org/about/index.cftaccessed Oct. 21, 2008).

2 Maatz Public Comment, Tracy ShermanR e : Public Comments foemdiloy 11 br i
Christopher Byrnes, U.S. Commien on Civil RightsJune 5, 2007, 10:21 a.m.

? Ibid.

* Ibid.

® Ibid.

® Ibid.


http://www.aauw.org/About/association.cfm
http://www.aauw.org/advocacy/issue_advocacy/principles_priorities.cfm
http://www.aauw.org/education/community_programs/index.cfm
http://www.aauw.org/About/lti.cfm
http://www.aauw.org/About/diversity.cfm
http://www.aauw.org/About/diversity.cfm
http://www.aauw.org/about/index.cfm
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Title IX standards and cited results from a January 2008 Toda¥CNN poll that showed
seven in ta adults familiar with Title IXhoughtthat the law should be strengthened or left
alone’ In conclusion, she stronglyrgedthe U.S. Commission on Civil Rights reconsider the
2005 Additional Clarificatior.

Eagle Forum

According to Ms. Jessica Echardeexutive director of the Eagle Fordrmstitutionaluse of

proportionality to seek compliance with Title IX direckd to gender quotas on college

campuse$ She said many institutions attashproportionality through the elimination of

me n 0 s whiehgmeentedvomen athletefom training with and learninffom male

athletes. She recommended that the proportionality test be eliminated and asurvey

institutedto gauge interest in athletic programs in the entire student'bédgording to her,

thiswoulda!| | ow every student a voice in determinin
a level and full playing field:

The I ndependent Womends Forum

Ms. Allison Kasic, director of the Independen
a result of TitleX, womenfound over time less discrimination, more opportunities, and

increasd status on campidHowever , according to her, the | a
have not kept pacéGiven budgetary and other factors, she ,ssitioolsviewedcutting

me ntbessams and a smal | roster of womené6s as thei

proportionality, even though this was never the intent of Titl€ Bhe addethat
proportionalityhada quantitative naturevhile ProngsTwo andThreeweresubjective and
that schoolgthat soughtompliance under either fastéhe threat of lawsuits from interest
groups'® According to her, interest surveys offdian opportunity toward measurability and
the Model Surveyvasa step in the right directiofnShe observed that finér guidancevas
necessary since schoelerehesitant to make use tife survey fearing litigatiohy interest
groups®® The other benefit of interest surveys, she added,that it allowedthletes a say in
what sportsvould besponsoed She concluded ith the hope that the Commissiamuld

" Ibid.

® Ibid.

®Jessica Echard, Ti t | e | X P uenailtacSodkEoannTe MatDougall, U.S. Commission on Civil
Rights, June 4, 2007, 11:42 a.m.

1% bid.

" Ibid.

2 bid.

BAllisonKasic fRe: Publ i c Cemaihte Ghristopher Byries, U.S. Cbrxnission on Civil
Rights, June 6, 200D:27 a.m

4 bid.
1% |bid.
18 |bid.
7 bid.
18 |bid.
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encourage the U.S. Department of Education to provide further guidance on implementing
the Model Survey®

Womenodés Sports Foundati on

The Womenédés Sports FoundWhods Blubdbyin@®edolal e @
Trends in Participatign along withits supplement, both dated June 2800Xccording to the
Womends Sports Foundweteevident: f i ve maj or finding

A Womendos athletic participation | evels sub
but this growthslowed considerably in the early 2060s

A Womends participation [2evel still 1lags f a

A Mends overall athletic pafticipation | eve

A While a few mends sports suffered substan

sports ejoyed increase¥
A The only group of higher education instit
participation levels was NCAA DivisiorA schools®

According to the Womenédés Sports Foundati on
include:

-

A Furthe weakening of Title IX, as represented by the March 2005 policy clarification,
is unjustified®®

ATitle I X does not need to be reformed to
participation because such decreases have not océurred

A The debate oveTitle IX should not be based on the experience of a few individual
sports®

A Efforts to analyze and stem reduc-Ai ons in
institutions, the only set of institutions that experienced declines. Future attempts to

19 |bid.

3. Cheslock, fAWhods PlayingnCol (E€gastSYemedwas THFoadss i
Foundation), June 5, 2007, p.The report drew on data from two samples, the first consisted of a group of 738

NCAA colleges and universities (19986 and 20042005); the second sample consisted of 1,895 higher

educaibn institutions (200002 and 200405). Melanie Bennetff Re: Ti tl e | X Heemail ng Publ |
to SockFoon C. MacDougall, U.S. Commission on Civil Rightane, 8, 2007, 9:45 a.m.

Zbid., p. 3
2 |bid., p.
2 bid., p.
% |bid., p.
% |bid., p.
% |bid., p.
2 |bid., p.
2 |bid., p.
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expi n the decli
consider institutional policies and practices associated witéathes racéin athletic
spending®

nes

of

me n 0-A ingitutiors shouldc

National Coalition for Women and Girls in Education

The National Coalion for Women and Girls in EducatiBstatecthat its reporfiTitle X
Athletics Policiesissues and Data for Education Decision Makademonstratethe
following:

parti

1. Female athletes are not receiving equal treatment or opportunities to participate 35
years after the passage of Title FX.

2. The threepart test is flexible and lawful and reflects fundamental principles of
equality.®

3. Ti

4. Asi

t |

S

e | X has been
some educational institutions.

demonstrated
given the opportunity to play, women are just as interested in sports a$ men.

wrongly bl amed by

by

the increase in

5. Over the last five years the gap between male and female athletic participation in high
schml grew from 1.13 million to 1.2 million opportuniti€s.

6. Loss of male collegiate athletic participation opportunities is a myth. Male athletic

participation continues to grow, and more male teams are added than are dtopped.

Based on the above, the Matal Coalition for Women and Girls in Educatioradethe
following recommendations:

1. Mandate @llection of Title IX Data forHigh Schools’

# |bid., p. 4.

30 .
ATitl e
Coalition for Women and Girls in Educatiaupdated May 10, 200http://www.ncwge.orgaccessed Nov. 21,

2008). Jocelyn Samuel§,R e :

I X Atlhslseuteisc sa nRdo [IDactiae sf:or

Report

by

t he

Nat i on ermail 6 8a&KkFooh €. o n

MacDougall, U.S. Commission on Civil Rightiune 4, 2007, 3:36 p.nihe Natioml Coalition for Women and
Girls in Education (NCWGE) is a nonprofit organization of more than 50 groups dedicated to improving
educational opportunities for girls and wom8eehttp://www.ncwge.org (accessed Jan. 23, 2009).

#bid., p.
#1bid., p.
#bid., p.
*bid., p.
*bid., p.
*bid., p.
¥ bid., p.

E depod fromithe Natidbad c i si o n

t s cr
womeno

Ma k
for Wo|


http://www.ncwge.org/
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Rescind the March 200&larificationd®
ImproveEducatiorf®

ControlCollege Athletics Expenditurés
Vigilant Enforcament*

abrwn

Don Sabo and Christine H. B. Grant
According to Sabo and Grant, it would be methodologically misguided for institutions to use

the U.S. Department of Educationds online su
with Prong Threé? They pointed at that sound methodologgquireduse of multiple
measures to evaluate interestand abiitydh i ghl i ght ed several of the

methodological flaw$ They provided three reasons why multiple measwergimportant:

1. Researclshowedhat anindivida| 6 s di sposition and willin
interest in athleticavasinfluenced by social norms, culture, gender, race, and
ethnicity* For example, they said boys and miegreapt to express interest in sports
and identify as athletes becausesth interesta/eretraditionally associated with

BN

appropriately fAmascudineo behavior and id

2. Any failure to express interest liketgflecteda lack of prior exposure, which in turn
wast he result of discriminatogAsalesulhi t ati on
surveyscould notmeasure the extent to which women would show interest and
ability if non-discriminatory opportunities were made available to tfem

3. Any survey of athletic interestgasbased on the problematic theoretical assumption
thatsurveys of interestouldbe used to predict athletic behavioThey said
behavioral scientists have long observed the discrepancy between attitudes and
behavior*®

For these reasontheysaidt he U. S. Department of Edeg,cati on
including its 1996 Clarificatiormadeclear that a survey of studentasonly one of many

8 bid., p. iii.
bid., p. iv.
“lbid., p. iv.
“bid., p. iv.

“Don Sabo and Christine H. Grant, (June 2005%py A
Met hod for Measuring Athletic | nter e £enterdan Researbhi | i
on Physical Activity, Sport & HeRd:t hGo nondeYmtuvan | @
s u r veemail t@Christopher ByrngdJ.S. @mmission on Civil RightsMay 29, 2007, 9:03 a.m

“bid., p. 1.
“bid., p. 2.
*®Ibid., p. 2.
“%bid., p. 2.
“"bid., p. 2.
“81bid., p. 2.

i mit
or

L
ty
CRodn
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methods schoolsoulduseto evaluatevhether theyweremeeting the interests and abilities
of their female studentslly.*

Don Sabo and Christine Grant theéiscussed four methodological flaws of the survey:

1. Online surveys often result in low response rates and most campuses have failed to
attain full responses to such surveys, thus increasing the likelihood that few students
would participate in the Modelusvey™ Exacerbating the problemasthe survey
designés failure to consi dermayandtheat i on i n
fastgrowing trend amongouth whorely on text messaging for interpersonal
communicatiort! Studentavho lack access to omuters or rely mostly on text
messagingvould likely not be included in campiased online surveysinstitutions
employing the survewould risk drawingconclusions based on inadequate sample
sizes, they saitf. The 2005 Additional Clarificatigrthey adled, providedo
guidance on whensufficient sampling had been achievedtfog Model Survey

2. The User 6s Gui de recommmentethat inddtotcres condbcia v e y
census of the student populatiithey said the Department of Education was awar
that student completion of an-tine survey was unlikely, based on previously
mentioned reasons, and thus treated the methodology as a census|iveedents
weresimply contacted and asked to go to a Wiedto complete a questionnaife.
Further,they said the 2005 Clarification specificafigrmited schools to count a
nonrespondent asomeone whindicated no interest in athletitsBy equating
nonresponses to a lack of athletic interest, theysalde sur veyds met hodol

*9bid., p.
*0bid., p.
1 bid., p.
*2bid., p.
*3bid., p.
*bid., p.

*Anexamplewouldbeblc ki ng a studentoés registration unti/l hel/ s he
Christine Grant said that even if the online survey was made mandatory, students who did not want to

participate irrespective of their interest or participation in athletiafdqarotest the requirement by providing

i naccurate information, such as indicating Ano interes:
be particularly likely since the survey would likely take more time to complete than was stated06%he

Additional Clarification. The difficulty, they pointed out, was that analysts would not know the extent of the

inaccuracy. Mr. Sabo and Ms. Grant continued that even if students were screened at the point of registration

through verification of a camys identification, it could not be determined that the individual completing the

registration was the targeted student, as it was not uncommon for students to have other persons register for

them. On many campuses, they said, some students share thais édemtifications and passwords even if it

BAAAAD

violated university policySeeDon Sabo and Christine Grant, ALIi mitations
Online Survey Method for Measuring Athletic Interest al
footnote 9.
*%|bid., p. 5.

*"Ibid., p. 5.
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procedureslid not meet basic scientific criteria for establishing reliable and valid
survey results®

3. The Model Survey in realitseliedon a sampling methodology, but the 2005
Additional Clarificationdid not ensure that the sample of students on a campus that
respondedo the online survewould be representative of the student populatfon.
Respondents, they saidlpuld bedifferent from nonrespondents in ways tivatre
unknown or not measuredndthe resulting sampheould becompromised and the
findings rendered suspe€tA related methodological issue, they saidsself
selection on the part of the respondents, whiohld resultin inferences of limited
value®*

4. Some students may misinterpret the purpose of the stifVagy remarked that
becauseitvast i t | ed MmBAsse$ Studentsd Athletic |Ir
those termsvereundefined, some students may think it is an assessment of their
interest in participating imtercollegiatesports rather than in real and potential
recreational, intramural, clubr unior varsity activitie$?® They claimed that to the
extent that these latter athletic activitwesrehistorically marginalized or
comparativelyunder unded on a campus, studentso pe
in them could be dampené&dn theirview, the surveysveretherefore unlikely to
capture the full range of athletic interests that institutions should consider in
structuring each level of their sports programs

Sabo andsrantconcluded by encouraging policymakers, government officialsatdrs,
and researchersto evalutlyt he depart ment 6s online survey
these and other methodological concétns.

Dolores Halls, Anne-Marie Mallon, Majorie Mead, Valerie McNay, Nancy
Mion, and Virginia Ralston

Halls, Mallon, M&ad, McNay, Mion and Ralstasaid they joiedwith the American
Association of University Women in urging the U.S. Commission on Civil Rights to
reconsider the U.S. Depart ment &hthdrdiewgcat i ono

*8bid., p. 5.
*bid., p. 5.
bid., p. 5.
®bid., pp. 5 6.
®21bid., p. 6.
% bid., p. 6.
®bid., p. 6.
% bid., p. 6.
% bid., p. 6.

®DoloresHallsi Re: Changes t o &madilioEhristogheBymesuU.Sa Commisson od

Civil Rights, May 23, 2007, 1:30 p.mAnneMarie Malloni Re: Ti tl e | X arethaldoqual oppo
Christopher Byrnes, U.S. Commission on Civil Rights, May 28, 2007, 12:35 p.m.; Valerie Mt¥ag : Dept .

of Ed. needstoref or ce not wenakte @hrisfopheriBgned).X.,Commission on Civil Rights,

May 24, 2007, 10:07 a.m.; Marie Meadfi Re : WidtLled 06ls X Pdnailto Ghasiophér 8yones

U.S. Commission on Civil Rights, May 28, 2007, 12:13 aNMancy MionA Re: Titl e | X At hl eti c
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it underminedritle IX because email surveys aloneouldnota s cer t ain studentso
athletic participation accuratefyMs. Mion added that use of multiple methods yields a truer
measuré?’Mc Nay, Mead, Mion, and Ralston also said
treatment of nonresponse as an indication of a lack of intgoesd likely understate its

extent’® Five of the six individuals said 35 years after the enactment of Title IX, female

athletes continwkto be shortchanged in recruiting, operating, andlacsioip dollarsand

playing sports!

usingemai |l only to survey wveanaidoCarstophen BymeselsSt Commissiantoh | et i ¢ s, 0
Civil Rights, May 28, 2007, 5:57 p.m.; Virginia RalsténR e : Do NOT wesaéil¢orChr8topliet e | X, 0
Byrnes, U.S. Commission on Civil Rightday 23, 2007, 12:24 p.m.

% |bid.

%9 NancyMion e-mail to Christopher Byrnes, U.S. Commission on Civil Rights, May 28, 2007, 5:57 p.m.

“McNay email, May 24, 2007; Mead-mail, May 28, 2007; Mion-enail, May 28, 2007; Ralston-enail, May

23, 2007.

" Halls email, May 23, 2007; Mallon-enail, May 28, 2007; McNay-eail, May 24, 2007; Mead-mail, May
28, 2007; Ralston-mail, May 23, 2007.
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Commissioner Statements

Title IX Athletics
Statement of Vice Chair Abigail Thernstrom

Much of the debate which occurred during our briefing on Title IX Athletics focused on
the use of the Model Survey method sé@ssing student interest in athletics versus strict
proportional representation of women and men in collegiate sports. The latter has for many
years been the "legal safe harbor" for proving compliance with Title IX. A school that shows
proportional repremntation of men's and women's sports teams is guaranteed freedom from
lawsuits and intrusive government interventions.

The Model Survey, introduced by the Department of Education in 2005, for the first
time promised a more nuanced, manageable, anéféesiive approach to demonstrating a
school's compliance with the law. When administered properly, the Model Survey accurately
assesses the interest and ability of the "underrepresented” sex in participating in collegiate
sports.

However, entrenched spal interests including, surprisingly, the NCAA, strongly
opposed the use of the Model Survey. Their opposition seems to be premised on the
condescending assumption that women are incapable of articulating their interest in
participating in collegiate spks.

One witnesses summed up the argument in favor of the less intrusive, less burdensome
Model Survey as followsl1"t 6 s s perha&®ig only strengthis that for the first time in
a decade it reintroduces the notion that government shavidwomen as thinking, discerning
individuals capable of expressing and acting on their interests when judging an institdgon

Title IX".*

As a civil rights enforcement tool, proportional representation based on gender in the
21st century is everytias anachronistic as such policies based upon race and ethnicity.
Collectively, these policies may have had their place 40 or 50 years ago but today we are
privileged to live in a society where men and women of all colors and origins are free as never
before to pursue equal opportunities and to enjoy the rewards of society based upon their efforts
and abilities. It has been illegal in the United States to discriminate on the basis of race, gender,
ethnicity, or national origin for over 40 years.

As | stated during our briefinghe status of women and how triaink of themselves
hasundergone decades of transformative change, and Title IX was but one of many factors

! Prepared statement of witness Jessica Gavora, Vice President oflége Gports Council, in her prepared
statement at Draft Briefing Report page 48
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contributing to an enormous increase in women patrticipating in athletics’tdttneses
JocelynSamuelsVice President for Education and Employment for the National Women's Law
CenterandJudithSweet Consultant, National Collegiate Athletic Association, both of whom
advocate for continuing the archaic proportional representation slapdessentedn image of
women that belorggmore in the 1950syhenwomen had a need for Title IX to confirm their
potential as athletésvly point was then, and remains now, that the need has passed for the
heavyhanded imposition of policies that prateomen from exclusion. By now, women have
the power to make their own determination of their interest in collegiate athletics as well as
virtually all other areas of endeavor in our society.

Damage Caused by Title IX Proportional Representation:

| am abko greatly concerned about testimony we received concerning the negative impact of
Title IX upon men's collegiate athletics. It was reported that in the year preceding this briefing
hundreds of male athletes at six colleges had their prospects for ptrigip collegiate

athletics taken away due in significant part to Title IX.

The case of James Madison University in particular stood out. In the fall of 2006 James
Madison had a female enroliment of 61 percent. When two women's club teams requested
varsity status, the school, with limited budget resources, was forced to achieve statistical
proportionality by cutting ten men's teatns

During their testimony, the College Sports Council proposed an eminently sensible remedy to
this absurd situation. THéouncil proposed that in order to return Title IX to its original,-anti
discrimination purpose the implementing regulation governing Prong Three be modified to
require that the interests of both sexes be accommodated instead of just the "underrepresented"
sex. By way of example, they said that if the Model Survey revealed that 40 percent of its
students who are interested in athletics are women it would apportion 40 percent of its
opportunities to women. As Ms. Gavora put it this way, students who shidn't be

considered in a disparate impact determination of discriminat[ench asplder students,
students with families, students who simply lack the interest and ability to compete in-sports
would rightly be excludetf | strongly agree with teiproposal and endorse the Civil Rights
Commission's formal recommendation on this point.

Impact on Historically Black Colleges and Universities:
| am deeply troubled by the impact that Title IX has had upon male athletes at Historically

Black Collegesand Universities. HBCUs are an educational treasure and they graduate a large
percentage of black degree holders in the Science, Technology, Engineering and Math fields. In

2 Briefing transcript at p151.

® Briefing transcript at p173.

* Jessica Gavora at transcript p. 39.

® Ibid, p. 41. and New York Times 10/07/2006 at

http://www.nytimes.corf2006/10/07/sports/othersports/07madison.html
® Ibid., pp. 4142. Also, Gavora's prepared statement, p. 51.
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the context of Title IX, a major problem at HBCUSs is that female students outnoralger

students by almost 2 to 1. The addition of sports teams would be one logical way to attract more
male students. But HBCUs are facing what has been described as a "virtual roadblock" to that
effort because of Title IX

Howard University is a well kmwn HBCU located in Washington, DC. In a published article,
former Howard University wrestling coach Wade Hughes noted that seven years ago Howard
was forced to cut men's wrestling and baseball and added women's bowling in an attempt to
avoid running afoubf Title IX. Five years after that, in 2007, Howard still had not achieved
proportional representation and in order to do so would have had to drop 82 more male athletes
from their programs which would have represented 40 percent of all male athlieéeschicot.

In February 2008 the College Sports Council examined U.S. Department of Education
enrollment data at HBCUs and found that virtually all HBCUs are out of compliance with Title
IX.° Among other things, the Council found:

e 73% of the nation's 7HBCUs that are ceducational and have athletic programs were
out of compliance with the strict proportionality standard.

e 30 of the schools out of compliance would have received an "F" from the Women's
Sports Foundation in their latest report card ordgeequity in college athletics.

e 43 schools, though they didn't get an "F", are still vulnerable to lengthy and expensive
litigation.

Thus, among its other flaws, Title IX's proportional representation provision represents a serious
impediment to HBCLY' efforts to enroll more minority males.

As Howard's former coach Wade Hughes wrote:

"In 2005 a model survey option was offered in the U.S. Department of Education's clarification
for Title IX compliance. Unfortunately, to date, the NCAA is activelgalisaging universities
from using surveys tmeasure the interest of their students.

"I believe that if Howard and other HBCUs want to increase their male enroliment, thereby
increasing or at thieast maintaining the opportunities available for Afriéanerican male
students to participate in collegthletics, they should be afforded the latitude that the survey
option offers.*°

"Wade Hughes. "Where's Title IX for Black Men?", March 12, 2008, in "The Root" at
http:/Mww.theroot.com/views/wherdle-ix-blackmen
8 .

Ibid.
° College Sports Council, Feb 27, 2008 press release, available at
http://savingsports.org/newsroom/display_releases.cfm?ID=22
%Wade Hughes, op. cit.
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Disaster in the Wings: Expansion of Title IX into Science, Technology, Engineering and
Math

Historically, Title IX has bee applied to collegiate athletics. However, the act brgawdilyibits

sex discriminatiomn all federally assisted education prograansl activitiesThe Obama
Administration has given early signals that it intends to greatly expand the applicatior of Titl

IX into the study of science, technology, engineering and math (STEM). Additionally, a bill was
introduced in the U.S. House of Representatives on Feb. 24, 2009 that would direct federal
grantmakers to show year to year progress toward proportionadeafaton of females among
research and educational institutions receiving such dtants.

In October 2008 then Senator Obama statéx 'United States must aggressively pursue the
innovativecapacity of all people. In a globalized world, our prosperityratnal security

depend on our ability to lead the world in innovation. Other nations arehail@nging that
leadership, and in responding we must call upon talentrasadivity of all of our people. We

will need to significantly increase our STBNbrkforce, and to do that we will need to engage
not just women and minoritidsit also persons with disabilities, English language learners, and
students frontlow income families*

The President's statement is fine, up to the point at which he pointelllged norminority
men from his otherwise exhaustive list of racial, gender and ethnic groups we need to engage in
this quest.

Later in the same set of responses, Obama signaled his intention to use Title IX to enforce
gender quotas upon our STEM studeamd workforce. In extolling the success of Title IX in
increasing female patrticipation in sports, he safghdrsued with the necessaattention and
enforcement, Title IX has the potential to make similar, strigohgances in the opportunities
thatgirls have in the STEM discipliné$’

Obama's analogy between the alleged impact of Title IX on women's sports and Title IX's
potential impact on women in the STEM disciplines is seriously flawed. Gender quotas or
enforced proportional representationmafmen in collegiate sports has, by definition, resulted in

a cap on men's participation. We received compelling testimony regarding colleges having had
to cut men's teams in order to achieve proportional representation of Women.

Surely we do not want @dvance policies which will almost certainly result in reducing men's
participation in the STEM disciplines for the dubious goal of achieving proportional
representation of women and other smoajority groups-especially since there is compelling

' H.R. 1144 "Fulfilling the Potential of Women in Academic Science and Engineering Act", 111th Congress
1stSession.
2 5enator Obama's responses to questions from the Association for Women in Science and The Society of
Women Engineers, Oct. 2008, LINK:
[gttps://www3750.ss|domain.com/awis/documents/AWISandSWEQuestionnaireObamaRngmtdﬂses

Ibid.
14 Briefing Transcript: Gavora at p. 90, Gavora at p. 104, Sweet at p. 153, Kirsanow at p. 169.
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evidencehat women are doing quite well without preferences in science fields in which men
are actually underrepresentéd

The key to producing more scientists in our society is not an insistence on the "proportional
representation" of Rathentiekeydies m makimgesare tkodedvhag r o u p s
have talent and ability in the STEM fields are able freely to pursue their interests. Let men,

women, minorities, and other groups contribute to our nation's preeminence in the STEM

disciplines in proportiorottheir interest and ability.

Preeminence in science and technology, regardless of race, gender, or ethnicity, has proven to be
one of our country's greatest strengths. Let us celebrate the abilitesbitidnsof our college

students without regard their race, gender, ethnicity or national origin. Therein lies the true
strength of the United States.

5 Sommers, Christina Hoff, "A Threat in Title JX\Washington PosfTuesday, April 14, 2009, Page A17. On

the internet at http://www.washingtonpost.comfdym/content/articl2009/04/13/AR2009041302119.html

QUOTE: "Title IX could make "similar striking advances" for women in science and engineering. Indeed it
could-- but at what cost to science? The idea of imposing Title IX on the sciences began gaining momentum
around 2002Then, women were already earning nearly 60 percent of all bachelor's degrees and at least half of
the PhDs in the humanities, social sciences, life sciences and education."”
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Dissenting Statement of Commissioners Arlan Melendez & Michael Yaki

We strongly disagree with the report recommendations issued by our conservative
colleagueslt was apparent at the briefing that they already were supportive of the Bush

administrationdés rule change and hostile to t
believe the rule change harmflihey now seek to add legitimacy to theiews by issuing a

onesidedreportt t 1 s ironic that our conservative col
particular views on Title | X0 tlbseeinatotis deval ue

that they have done precisely that in these findings ecmhrmendations.

We also note that this report is outdatethe information on this topic was gathered in May

2007.At that time, it was too soon to see how and to what extent the 2005 rule change

regarding student interest surveys was being used by cobegeuniversitiesloday, the

situation is different and there is more evidence available regarding the practical

implementation of this rule (which in the 2007 briefing was a major focus of those on both

sides of this debateyhe record for this reporhowever, does not incorporate such

information from the last two years or a current assessment of how the 2005 rule change has
affected campusé Title I X compliance efforts.

Under new rules passed by our conservative colleagues, all Commissioners have the
opportunity to respond to this dissenting statement.
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Rebuttal Statement of Commissioners Michael Yaki and Arlan Melendez
Regarding United States Commission on Civil Rights Briefing Report
Title IX: Accommodating Interests and Abilities
November 12, 2009

SUMMARY

Title IX of the Education Amendments of 1978named in 2002 theatsy T. Mink

Equal Opportunity in Education Act in honor of its principal author, was enacted

on June 23, 1972. The law states, in relevant part: "No person in the United States
shall, on the basis of sex, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any education program or activity receiving

Federal financi al assistance. ... oOesTitle |
for women to become lawyers, doctors, and athletes. It is the latter category that, to
this day, has been under attack under a m

suffered due to the expansion of programs for women. And as the research amply
shows, this is not only not true, but substantial disparities still exist which disfavor
women.

Because of this, we respectfully and strongly disagree with the recommendations of
the Commission's conservative majority in the briefing report enfiite=l 1X:
Accommodating Interests and Abilitidss we have unfortunately come to expect with
recent Commission briefing reports, and as we have articulated in prior statements,
because the process was biased, faulty, and inadequate, it was inevitable that the
outcome is misleading.

Further, we respectfully disagree withandrebutMick ai r Ther nstr omods
highlighting the purported appropriateness of the Model Survey and the supposedly
disparate, negative impact of Title X upon the opportunities of statéents to

participate in intercollegiate athletics.

The central philosophical debate between the majority and the minority boils down to

the question of whether Title | X6s applic
consi stent whpasition anlotber lamdmadk civil tightd Iegislation that,

in their opinion, has served its purpose and should be scaled back, if not eliminated.

This is certainly the opinion of the majority on the issues of school desegredation,

Section 5 of the Voting ights Act;® racial and ethnic categories on the Ceriasd

affirmative action in contractiriand law school$.And the hobgoblins of

®United States Commission on Civil Rights, Briefing and Meeting Transcript,1ag207, pp. 22 24.
United States Commission on Civil RighBecoming Less Separate? School Desegregation, Justice
Department Enforcement, and the Pursuit of Unitary Status, September, 2007.

18United States Commission on Civil Rights, Reauthorizaticthe Temporary Voting Rights Act: An
Examination of the Act's Section 5 Preclearance Provision, Briefing Report, April, 20006.

¥United States Commission on Civil RighRacial Categorization in the 2010 Census, Briefing Report,
March, 2009.

DyUnited Sates Commission on Civil Rightsederal Procurement After Adarand, September, 2005.
2Ly.S.Commission on Civil RightsAffirmative Action in American Law Schools, BriefingApril, 2007.
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consistency remain in place i# the majorit
DISCUSSION

The current controversy, and®in which we believe the new Administration should

involve itself, concerns the Department of Education’'s 2005 1X policy guidance,

AAddi ti onal Cl ar i fAihletedPoloywThredP at ht EesbDl | eBanat
Three, 0 which is attachedal hedefiguiadadpeeni:
the Bushera Department of Education late on a Friday afternoon in March, 2005,

seriously weakens the enforcement of Title IX's protections previoudigrdein the
Department'd996 Clarification of Intercollegiate Athletics Policy Guidance: The

ThreePart Test, which is attached hereto as Appendik tBereby threatens to

undermine the significant advanageade by women and girls under the rules o th

landmark legislationSuch dilution of the statutory protection is based upon, and

ostensibly justified by, the notion that the problem of discrimination against women in

the area of athletics is a thing of the past, and that, therefore, female studeris

longer in need of protections considered by some to be unduly burdefisome.

We recognize that, despite the great strides against such discrimination facilitated by
both Title IX and general cultural evolution, afégmale bias in access to parti&ion

in sports at educational institutions remains a real wrong to be righted through the
most vigorous possible enforcement of Title IX. We also recognize that the issue at
hand is not only access to athletic opportunities themselves, but also acmkeg®
scholarships, admissions to highly competitive schools, and the physical, emotional,
and scholastic benefits that come from athletic team participation. The 2005
clarification threatens all of th#s.

2|t is worth noting that USCCR Chair Gerald Reynolds voted withrthjrity to endorse the report's

recommendations. Six years ago, Chair Reynolds evinced quite a different view during his tenure in the

Department of Education. On July 11, 2003, while serving as Assistant Secretary in the Department of

Education's Officdor Civil Rights, Reynolds released a letter affirming the appropriateness of the#itee

test discussed herein and the validity of its prongs. See Department of Education Office for Civil Rights,

Further Clarification of Intercollegiate Athletics RnfiGuidance Regarding Title IX Compliance, July 11,

2003, attached hereto as Appendix A. I n t-hrangtedtetter, R
has provided, and will continue to provide, schools with the flexibility to provide grathietic opportunities

for students of both sexes. 0

% n her October, 2009 Statement regarding the underlying Briefing Report at issu€Néicer hernstrom

stated: fAAs | stated during our briefi nagunderghne st atus o1
decades of transformative change, and Title IX was but one of many factors contributing to an enormous

increase in women participating in athletics today. [footnote deleted]. Witnesses Jocelyn Samuels, Vice
President for Education and Employme f or t he Nati onal Womendéds Law Center,
National Collegiate Athletic Association, both of whom support continued use of the proportional

representation standard, presented an image of women that belongs more in the 1950snvelneimad a need

for Title 1X to confirm their potential as athletes. [footnote deleted]. My point was then, and remains now, that

the need has passed for the hehapded imposition of policies that protect women from exclusion. By now,

women have the peer to make their own determination of their interest in collegiate athletics as well as

virtually all other areas of endeav&€harrThernstami soci ety. 0
October, 2009.

2As Commissioner Yaki stated at the conclusid witness testimony in May, 2007, regarding watetedn
enforcement mechanisms, Al support something that is mi
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The majority makes four recommendations fotHar action regarding Title IX. If
implemented, each would subvert the good role and power of the law and waste
opportunities to right the wrongs which continue to be done to young Americans with
athletic talent. That Title IX has been extremely successfgdadually bridging the

gap between the athletic opportunities for women and men is undisputed, but an
inappropriate differential still exists. The mission of Title IX is not yet complete, and
returning the law to its full strength through reinvigorgtits enforcement

capabilities is both necessary and appropriate.

In this Statement, we analyze each of the majority's recommendations and offer
recommendations geared toward resuscitation and reinforcement of Title IX's
integrity and strength, to ensufet equality of opportunity in athletics is afforded to
young women in this country.

Majority Recommendation #1.:

AThe Commi ssion commends the Department
interest survey and for providing a rigorous yet practivghns of complying with

Title IX. It recommends that the Department's Office for Civil Rights continue to
encourage institutions to use the Model Survey as a method of complying with Title

IX, rather than relying on mechanical compliance with proporticeyaiesentation,
which may result in unnecessary reduct:i

Minority Recommendation #1:

Contrary to the majority, we strgty recommend that the Department of Education
rescindthe 2005 Clarification and its incorporateddél Survey. We recommend that

the Department make clear that the governing standards for part three of the three
prong test are as detailed in the January 16, C3&@&ication of Intercollegiate

Athletics Policy Guidance: The Thrétart TestFurther, ve recommend that the
Department and its Office on Civil Rights issue appropriate guidelines further
clarifying how schools can implement renewed use of the multiple factors enumerated
in the 1996 Clarification as a means of ensuring that the athletiestgeand abilities

of the underrepresented sex are fully and effectively accommodated as required by
law.

Rationale:

Contrary to the majority's belief, the Model Survey is not a means for ensuring
compliance with Title IX. Rather, it is a means for dirsiming the power of the

and one that seeks to use the good role and power of the law and government to etéatsa@ckety and not
simply hope that some magic hand will come out
Rights, Briefing and Meeting Transcript, May 11, 2007, p. 161, linds1i6l

and

on

me
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statute®

By encouraging reliance upon the flawed Model Survey, the 2005 Clarification
threatens to justify reversal of the enormous progress women and girls have made in
sports since the enactment of Title IX and to perpetuatiegiudiscrimination against
them. It weakens the longstanding Title IX compliance standards governing schools at
both the interscholastic and intercollegiate levels and allows schools to evade their
obligations to provide equal participation opportuniteegheir male and female

students.

The Model Survey is inherently flawed, both in structure and methodology.

That the 2005 Model Survey is incapable of meeting the stated goals for its use is
beyond serious dispute. It is far from rigorous and suffera many substantive and
methodological flaw$: For example, in substance, the survey breaches a fundamental
guideline for questionnaire construction when it uses deldnleeled items’ Further,

at its very outset, the survey advises respondents thatdahegvoid completing the
survey by indicating a lack of interest. Students who do not want to complete the
survey, notwithstanding their interest and/or ability, are likely to respond to this
prompt and exit the survey. This response pattern will ergmegentativeness, the
overall response rate, and the accuracy of results.

Not only is thesurvey methodology authorized under the 2005 Clarification flawed, it
is inconsistent with the requirements of prior Department policy. Specifically, under
the 2005olicy, schools may-enail the survey to all female students and interpret a
lack of response as a lack of inter&itven the notoriously low response rates to
surveys in general, let alone to anything sent via email, this authorization will allow
schoolgto avoid adding new opportunities for women even where interest does in fact

% As Commissioner Yaki asked at the May, 2007 forie nVighy is tfie administration putting into place
clarification and procedures that would make it easier on institutions they [sic] say to comply with Title 1X,

whi ch advocates believe woul dUnited Statds Commissiam Civile ak eni ng of
Rights, Briefing and Meeting Transcript, May 11, 2207, p. 115, line 21.
®Seegenerally Sabo, Don and Grant, Christine H. , ALimit

Survey Method for Measuring Athletic Interest and Abilityon U.S. A@puses, 6 (Buffal o, NY: Ce
Research on Physical Activity, Sport & Health, Dé6Youvi l
Appendix D. Drs. Sabo and Grant submitted this written analysis and critique of the Model Survey during the
publiccomment period following the Commission's briefing hearing, and the Commission report discusses such

statement at pp. 7476.

27 A doublebarreled item is one which asks the respondent if he or she agrees or disagrees with a statement

which references multp | e pot enti al beliefs or opinions. For exampl
doublebar r el ed. I f someone fAstrongly agreeso with the sta
or both dogs and cats. In the model survey languhges is a potential blurring or lack of clear distinction

bet ween fAihave no experience, 0 ficurrent participation, o
uses the word fAoro (rather than fisomede@spondents mayopttor uct r e s |
Aclick to complete sur wdEiydvief ntolbe yc urar@ midn qpraér ¢ o €18 itpeait @ eon
future parti ciopradt iforna ni nTgh eo fii etihteheirnstructi on, therefore
no experience in spobut who is actually interested in playing a sport at the varsity level might choose to click

and complete the survey because they fit the fino exper |
continue throughout the model survey.
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existoncampussur t her, school s may prassessmmest t hat

of lack of ability to compete at the varsity level reflects an actual lack of ability.
Young woma who have played sports at the club level, or who have played sports
other than the particular ones being considered for varsity status, may well have the
ability to compete at a varsity level in the sport at issue. Tennis players, for example,

may also b able to play squash, and many female athletes can become expert rowers.
Nonet hel ess, under the 2005 Clarificat.i

policies, schools are relieved of any obligation to seek the opinions of coaches or
other experts othis issue.

The Department of Education's own 2005 Clarification illustrates additional flaws
inherent in the Model Survey when it s
sport... does not necessar i obnateaneatthee ct
hi gher | evel required of intercoll egia
capture information on the level of performance... of... a particular stuégvie. ask

that, if the model survey does not seek to capture a respangeritrmance, then

why are questions regarding respondents’ performance being asked? The next
paragraph only compounds the flaws by indicating that a studentassesment of

lack of ability on the modelsurvega c cur at e, st at iumgthdaté at
st udenasbisse sserhdnt of | ack of ability.
Essentially, this section suggests that if a student indicates lack of ability, that
response will be considered accurate, but if a student indicates silitgethht

response could be considered inaccurate. This logical inconsistency is extremely
problematic and demonstrates that this is not a valid measure of student ability.

The 2005 Guidance overemphasizes the usefulness of data collected (or not
colleded) by administration of the Model Survey.

Not only is the survey flawed, but the 2005 Clarification allows too much weight to
rest upon its shaky shoulders by eviscergtirgr t t hr ee oephrt Ti t | e
participation test, which allows schools tendonstrate compliance if they can show
that they are fully and effectively accommodating the interests and abilities of the
underrepresented sex.

First, the 2005 Clarification allows schools to use surveys alone to demonstrate Title
IX compliance. To theontrary, according to the Department's 1996 Clarification of
Intercollegiate Athletics Policy Guidance, a survey of student interest is only one of

t
t
t

on

at
he
e

I X6

many factors that a school must evaluate

interests under part theef the thregart test. Additional factors that schools must
consider include: 1) requests by students to add a particular sport; 2) requests that an
existing club sport be elevated to intercollegiate team status; 3) participation rates in
club or intranural sports; 4) participation rates in sports in high schools, amateur
athletic associations, and community sports leagues in areas from which the school
draws its students; 5) interviews with students, coaches, and administrators regarding

% United States Department of Education, Office for Civil RigAtigitional Clarification of Intercollegiate
Athletics Policy: Three art Test ' Part Thr ee, March, 2008, p.

10.
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interest in pércular sports; and 6) participation in interscholastic sports by admitted
students? The 2005 Clarification eliminates the obligation to consider these
important criteria and gives too much power to survey results.

Second, surveys are likely only to pide a measure of the discrimination that has

limited, and continues to limit, sports opportunities for women and girls. Courts have
recognized that interest cannot be measured apart from oppoftinbtyat wo men 6s
interests in sports have been artificidiiyited by the discrimination to which they

have been subjected, and that womends inte]
new sports participation opportunities for
opportunities on their responses to survégs measure their prior lack of exposure

will only perpetuate the cycle of discrimination. Data reported as recently as October,

2008 underscores the fact that primaayd secondargchool girls living in rural and

urban areas are less involved in sptrgs sameged boys. Further, a full 84% of

urban female students in eleventh and twelfth grades surveyed stated that they were

not participating in any physical education class&is underscores the importance

of both increasing preollegiate opportuties for female students and of reaching

into the factors beyond a mere survey for collection of information.

Third, the 2005 Clarification conflicts with and undermines key purposes of Title IX,
the encouragement of women's interest in sports andithi@a&tion of stereotypes

that discourage women from participatii&pecifically, it allows schools to restrict

their surveys to enrolled and admitted students, thereby permitting schools to evade
their legal obligation to measure interest broatihe 20% Clarification ignores the

reality that students interested in a sport not offered by a school are unlikely to attend
that school. By failing to require schools to evaluate interest that exists beyond their
own campuses, be it in high school, community eecreational programs in the

areas from which a school typically draws its students, current policy allows schools
to evade their legal obligation to look broadly for interest in certain sports by women.
Schools are rewarded with compliance findingsréstricting their sports offerings

and then claiming that they are satisfying the interests of those who are content with
those restricted offerings. In this way, the 2005 Clarification is particularly damaging
for female high school students, who arelykto have had few or no sports
opportunities that would inform their responses to an interest survey, and who should
be encouraged to try many different sports rather than having future opportunities
prematurely limited.

Fourth, the 2005 Clarificatioshifts the burden to female students to show that they
are entitled to equal opportunity. Where schools are not providing equal participation
opportunities for women under parts one or two of the thegetest, longstanding
Department of Education poigs make clear that schools have the burden of

2 pid.

30 Cohen v. Browttniversity 101 F.3d 155, 1780 (1St Cir. 1996).
¥1sabo, Don, PhD, and Veliz, Phil, M.A., Women's Sports FoundaBiorQut and Play: Youth Sports in
America, Exeutive SummaryQct 2008 p. 4. The full Executive Summary is attached hereto as Appendix E.

%2 Neal v. Board of Trustees of the California State Universii8 F.3d 763 (8 Cir. 1999).
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showing, and the Office for Civil Rights has the burden of rigorously evaluating, that
they are nevertheless fully meeting the interests and abilities of their female students.
The 2005 Clarification insteadtfces women to prove that their schools are not
satisfying their interests and that they are entitled to additional opportunities.

Contrary to the majoritydéds recommendati on
compliance with the proportionality prong of the three-part participation test.

The Department of Educ at®esahbliéhesalthdga® Pol i cy
test for determining compliance with the regulatory requirement that "the selection of
sports and levels of competition effectively accommodaténtikeest and abilities of
members of both sexe¥.The test provides schools with three options for complying
with Title 1X's requirement to provide equal participation opportunities. The first
prong, called the proportionality prong, allows a schoobtomy by showing that

the percentages of male and female athletes mirror the percentages of male and
female students enrollétHowever, this is not the only way schools can demonstrate
compliance with Department policies. The second prong of the testsallgchool to
comply by showing a history and continuing practice of program expansion for
members of the underrepresented sex, even if equality of opportunities is not yet
provided® The third prong allows a school to comply by showing that its current
program fully and effectively accommodates the underrepresented sex, even if the
school is not providing opportunities to that sex in proportion to its representation in
the student body.

Thus, under the thregart test, while schools may, and some do, ideathletic
opportunities to male and female athletes in proportion to their representation in the
student body, the third part of the test explicitly states that they need not do so, or
even try to do so, if they are otherwise fully accommodating tleecistts of their

female athletes. As the First Circuit stated, the proportionality test is merely a safe
harbor for institutions that can satisfy'it.

% United States Department of Health, Education and Welfare eJfficCivil Rights Title IX of the

Education Amendments of 1972; a Policy Interpretation; Title IX and Intercollegiate Athistiésed. Reg.

71,413 (December 11, 1979).

334 C.F.R. Sec. 106.41(c)(1).

% The proportionality prong of the thrgmart test des not favor either men or women. Rather, its analysis is

tied to the availability of opportunities for the underrepresented sex. While because of the unfortunate
prevalence of sex discrimination against women in intercollegiate athletics, it is mostvoftem who are
underrepresented, the protection applies to men as well if they are underrepresented. Accordingly, the test is
neutral and specifically designed to avoid existing discriminatory preferences for the overrepreseSteel sex.
Cohen | 991 F.2dat 901 n.17 (noting that Title IX does not benefit only women, but rather protects the
underrepresented sex, which could be men or women depending on the circumstances).

% Prong two is an atypically generous and flexible standard for civil rights comliamno other civil rights
remedial scheme that comes to mind are institutions considered to be in compliance with a nondiscrimination
mandate by demonstrating only incremental progress towards nondiscrimination and equity, such as that
allowed in this pong.

37 SeeCohen v. BrowrUniversity, 991 F.2d at 8988 (1StCir. 1993);Neal v. Board of Trustees of The
California State Universitied98 F.3d 763, 771 n.7 (9th Cir. 1999) ([T]he OCR's timae [participation] test
gives universities two avenues atlilean substantial proportionality for bringing themselves into Title IX

complianceCohen v. Brown Universityl01 F.3d 155 (5ltCi r. 1996) (fiNo aspect of t he
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Moreover, the threpart test, in operation, has underscored the vitality of each of the

three prongs. Bateen 1994 and 1998, of the sevefuyr OCR cases involving Title

| X6s participat i on-onmeschaols, oréessahartedyd, wera| vy t we n
found in compliance under the proportionality prong. Overtiwals of the schools

were found by OCRatbe in compliance under part two or part three of the'td@st.

radically modify enforcement of Title IX to satisfy the concerns of the minority who

consistently fail to meet its requirements, whether by deliberation or neglect, is to turn

the concept oénforcement on its head.

Appropriate Enforcement of Title IX has not reduced intercollegiate athletic
opportunities for men.

The majority falls prey to the imagined strength of a popular myth: that vigorous
enforcement of Title IX results in expanded atid opportunities for female students

at the cost of diminished numbers of teams and opportunities for men. This myth has
been repudiated time and again, yet the majority somehow manages to play a game of
twister with the facts. It is welettled fact tht men's opportunities have increased
simultaneously with Title IX's facilitation of great increase in access to collegiate
athletic opportunities for women. But in a time of diminishing budgets and financial
pressures across all educational institutiditse X serves as a popular scapegoat for

any cuts in men's collegiate sports opportunities.

Perhaps due in part to fiscal concerns, and perhaps in part due to weakened
enforcement, the rate of women's ongoing progress toward parity of opportunity
slowedgreatly after the late 1990s into the early 2000s. Specifically, only fifteen
percent of the 26,008thlete increase in women's participation in a 799805
longitudinal study of 738 NCAA schools came between 2001 and2008&.
Government AccountabiiitOffice has found that the number of nieteams

increased from 19882 to 199899:° The same study showed that of 948 schools that
added one or more wom@&rteams between 1992 and 2000, 72% did so without
discontinuing any other mé&or women's teant§sThe Government Accountability
Office further reports that while women's teams now outnumber men's teams, the

issue in this case inclusive of the statute, the relevant regulation, goetrtinent agency document B mandates
genderbased preferences or quotas, or specific timetables for implementing numericakgtieysv. Board of
Trustees, University of 1llinois35 F.3d 265, 271 (7th Cir. 1994) ([T]he [Title IX] policy interpretatitmes not
... mandate statistical balancing. Rather the policy interpretation merely creates a presumption that a school is in
compliance with Title IX and the applicable regulation when it achieves such a statistical balance. Even if
substantial proportimality has not been achieved, a school may establish it is in compliance by demonstrating
either that it has a continuing practice of increasing the athletic opportunities of the underrepresented sex or that
its existing programs effectively accommodate ititerests of that sex.
3 United Stées General Accounting Offic A0 ReportNo. 01128, Gender Equity: Men's and Women's
Participation in Higher Educatio2000), at 40. The full report is attached hereto as Appendix F.
39 Women's Sports Foundation/hds Playing College Sports? Trends in Participatidane, 2007, p. 3. The
full report, which also details a shorterm, 20011 2005 NCAA study with similar findings, is attached hereto
as Appendix G.
40 United States General Accounting Office, No-Z87, Intercollegiate Athletics; FouYear Colleges'
Experiences Adding and Discontinuing Tegi2801) at 13. The full report is attached hereto as Appendix H.

Id. at 14.
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number of male athletes compared to female athletes still exceeds the differential
expected simply from proportional enrollméhiEurther, the GAGhas found thathe

most oftercited reason for ending a male team opportunity was the lack of student
interest in the sport in questiéiirhus, while the rate of increase for women has been
greater, given the low point from which it began, the studies shatwmers athletic
opportunities have increased both in terms of the absolute number of male athletes
and the number of men's teams, and any
prescriptions.

Some of the most recent statistical evidence condinu¢ o0 support the f

sports participation opportunities have not declined as a result of Title IX
implementation. NCAA male sports participation has increased from 169,800 in
19811982 to 240,261 in 2062008 From 19881989 to 20062007, NCAA

de

a (

member institutions added 2,678 mendés spo

period, showing a net gain of 1$During the same period, NCAA member
institutions added 3, 978 wome&forasetgamor t s
of 2,288 Counteintuitively, despite the fact that women comprise 57 percent of the
college student populatidhthey received just 43 percent of the opportunities to play
intercollegiate sport§.Another fact that would seem to undermine the contentions of

the majority:between 200&007 and 2002008, the participation of female college
athletes at NCAA institutions increased
increased by 6,431 participarits.

Further, significant growth in certain men's sports has far outpatat/ely minor
decreases in a small number of certain opportunities. During the NCAA/sden

study ending in 2005, tennis and wrestling were the only men's sports that lost more
than eighty participants each. During the same period, four men's Sponted sharp
increases. Men's opportunities to participate in collegiate football alone increased by
over 4,000?

*2Cohen,101 F.3d at 18@1.
“3 Government Accountability Office. (March 2001). Interegiiate Athletics: FouYear Colleges' Experiences
Adding and Discontinuing Teams, (497, 4.
“4 National Collegiate Athletic Associatioh98281i 200708 NCAA Sports Sponsorship and Rates Report,
2008, p. 12.
:ZWO menods Spor WWs mE o6 s ch&HtiesstFacts and Statistj009, p. 34.

Id.
" National Center for Education Statistid@tal undergraduate fall enrollment in degrgeanting institutions,
by attendance status, sex of student, and control of institution: 1947 through2R00d7Table 188.
““Womeno6s Spor 2098 Statistice @eaderi Equity, in High School and College Athletics: Most
Recent Participation & Budget Statisti&08.
9 National Collegiate Athletic Associatioh982818 2007-08 NCAA Sports Sponsorship and Raegort,
2008, pp. 61 64.
*Women's Sports Foundationho's Playing College Sports? Trends in Participatjprg.

P
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Funds for athletic programming are still not distributed equitably between the
sexes.

Financial allocations are an integral part of anglysis of Title IX, as they obviously

create the athletic opportunities at issue. Those in favor of diminished enforcement

standards claim that the increases in women's programs have an obvious impact on by
diminishing funds for men's programs. Agairg facts do not bear out these

allegations. Historically, expenditures for men's programs have been higher than for

women's programs. And despitetheb us years of Title | X6s e
its many and storied successes of Title IX, this fatiaias true: dollar allocations for

women's programs have yet to achieve parity with men's proghatig 200405

school year, womené6s coll ege athletic expel
cents for every doll ar osPAltnughthss col | ege at |
represents exponential growth from 1972, when women's collegiate athletic programs

were accorded only 2% of available budgétsrity is still elusive.

Further underscoring this point, according to20052006 NCAA Gender Equity
Repot, womendés teams receive 33 percent of r €
than menés teams), 36 percent of athletic
45 percent of college athletic scholarship dollars (or $166 million ¥eEkg 2005
206 NCAA Gender Equity Report found

that r
is $115,900 per institution whil*® mends

t e

It is important to note that defending Title IX is not inconsistent with concerns about

theelim nati on of any mendés teams or programs,
the elimination of any womend6s teams or pr
it does occur, is often the result of allocation decisions made regarding the dollars

available ® men's teams and not due to allocation of dollars away from men's

programs toward women's programs. Schools are free to structure their sports teams'

funding as they see fit. Many schools choose to spend the bulk of their sports budgets

for high-profile men's football and basketball teams, despite the fact that those teams

are rarely economically sedustaining and cost schools -@itpocket dollars.

Further, such programs are not necessarily run in a financially prudent manner and

costs are not contained tightly as they could be. Other men's sports, such as

wrestling, are therefore at risk of being underfunded because of schools' voluntary

priorities and not due to Title IX requiremeft®otwithstanding the point that it is

not ours to judge thepriort i es of spending within mends o
is obviously more to decisions affecting allocations than whether a college can
Aaffordod a program because of Title I X coni

Womenés SporwbhoBsuPRHayiaog, Coll ege SpSept208 p.Money, Race
Nati onal Wo me EduaOppaatwnity ®e\komenrin, Athletics: A Promise Yet to be Fulfilled, A

Report to the Commission on Opportunity in Athlet&302, p. 2.

“Womenods Spor 2098 Jtatistice @eaderi Equity,in High School and College Athletics: Most

Recent Particiption & Budget Statistic2008.

*NCAA, 200506 NCAA Gender Equity Repo2(08, p. 22.

*>National Women's Law CentéF,i t | e | X and Men' s f Mi Julg,20D8, Sttpohedt s: A Fal ¢
hereto as Appendix .
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readers believe.

Majority Recommendation #2:

ASince female students are fully capabl e
thereof, advocates for particular views on Title IX compliance should not devalue or
di smiss their perspectives. 0

Minority Recommendation #2:

The DepartmentfdEducation should take seriously the longitudinal, highly
principled work of advocates on this issue. Further, the Department should
incorporate the data and perspectives of credible advocates into consideration for
preparing for the withdrawal of the 2bClarification that we recommend.

Rationale:

We agree with the majority that female students are fully capable of expressing their
interests or lack thereof. However, we cannot accept that such interest is accurately
expressed through the flawed vehittiat is the Model Survey. Reliance upon this
interest assessment tool gives the majority a distorted and minimized view of the
unmet level of women's interest in collegiate sports participation.

As the Courts have consistently stated, interest canrmoebsured apart from

opportunitypat i cul arl'y where womends interests |
the discrimination to which they have bdeand continue to be subjected. As a

result, surveys cannot measure the extent to which women would ekgeszsst if
non-discriminatory opportunities were made adshble to them. And allowing schools

torelysol el y, as the 2005 Clarification does
lack of opportunities will continue. The Model Survexxbmes a selfulfilling
prophecy.

Further, research experts have found that girls may be less likely to express interest in
sports due to social norms and cultural factors, yet they will often participate
enthusiastally if offered the chance to play and encouragedtsal Females

overall do not share males' lestanding association with setfentification as

athletes in a dtural role. This truism further erodes tleiability of surveys as a

means of collecting accurate data on the questions athand.

% SeegenerallySabo and Grant, previdysioted herein as Appendix D, The authors find that females may
underreportsefper cei ved fAathleted status as compared to mal e
norms. In LatineBAmer i can cul ture speci fi calopeyatesto diseourage gilse pt of
and women from aiming for roles other than housewife and motherhood. On thispeMglnick, M., Sabo,

D. & Vanfossen, B. (1992Educational Effects of Interscholastic Athletic Participation on Afriéamerican

and Hispaic Youth Journal of Adolescen¢@7(106):295308; Melnick, M., Sabo, D. & Vanfossen, B. (1992),

Effects of Interscholastic Athletic Participation On the Social, Educational, and Career Mobility of Hispanic

Boys and GirlsInternational Review of Sport 8iology, 17(1):5%75; Sabo, D., Melnick M. & Vanfossen, B.
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Another flav of the Model Survey is that, as noted above, it only assesses the interest
of admitted or enrolled students. This also narrows the universe of interest and has the

impact of perpetuating limited sports opportunitiedr, put another way, students
with interests in programs that a school refuses to offesekitt away from that
school.

What the majority really seems to want is for advocates for full enforcement of Title
IX to meekly accept Model Survey data as correct and weighty, and to ignore the
multidimensional flaws in the survey as discussed at length above. The majority
wants its own perspective of the credibility of information garnered via the Model

Survey to be viewed in perfect focus, and the facts gathered by others seen through a

weakenedens.

It is ironic that the majority sees fit to implicitly accuse advocates of devaluing and
dismissing the perspectives of those who stand to benefit from full enforcement of
Title IX when it is the majority itself that congratulates the Departmentot&tion's

actions toward that same end. The advocates whom the majority chastises voice truths

inconvenient for the majority and other defenders of the 2005 guidance.

Our view is that the advocates to whom the majority is speaking do, in fact, value and

embrace the perspectives of those whom Title IX is designed to help. The difference

is that, unlike the majority, the advocates receive their information from credible
research and sources and not from a fafédhyed survey. The Department would do
well to listen to them.

(1993),The Influence of High School Athletic Participation on P8stondary Educational and Occupational
Mobility: A Focus on Race and Geng&wociology of Sport JournéWinter, 1993).

Additiona | | vy , due to the constraints of traditional definit
a higher internal standard for themselves than do males before considering, and therefore reporting, themselves
to be athletes. Sabo and Grantheteei sources including: The Presidentds C

Sports Report (1997Rhysical Activity & Sport in the Lives of Girls: Physical and Mental Health Dimensions
from an Interdisciplinary Approachyashington, D.C.: Department of Healthdaduman Services; Sabo, D.,
Miller, K.E., Melnick, M.J. & Heywood, L. (2004Kler Life Depends On It: Sport, Physical Activity, and the

Health and WelBeing of American Girls East Meadow, N.Y.: Womenbés Sports Fc

outcome of this cultal pressure is a diminished interest in athletics absent specific encouragement and
opportunity. Once opportunities and social validation are offered, many women who would have declined to
express interest in sports develop the desire to participate aBdl@rant cite sources including Connell, R. W.
(2000),The Men and the Boy8erkeley, CA: University of California Press; Messner, M. A. (2002king

the Field: Women, Men, and Spqgridinneapolis, MN: University of Minnesota Press; Pollack, W. (1998)

Real Boys: Rescuing Our Sons from the Myths of Boyh&lv York: Henry Holt and Company; Senay, E. &
Waters, R. (2004 r om Boys to Men: A Womanédés Guide to the
and BrothersNew York: Scribner.

A T hi ackignpres the reality that students interested in a sport not offered by a school are unlikely to
attend that school. By failing to require schools to look beyond their own campuses to, for example, the high
schools from which they typically draw studgrnthe clarification rewards schools with a presumption of
compliance, that OCR will not look behind for in effect wearing blindetisat is, for restricting their sports
offerings and then claiming that they are satisfying the interests of thosetet tte school and are therefore
content with those restricted sports of#erings. o

Heal t h

Test il
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Majority Recommendation #3:

AProng Three regulations should be revise
of both sexes rather than just the interest of the underrepresented sex. This would help
restore Title IX to its origpal goal of providing equal opportunity for individuals of

both sexes. Accordingly, the Model Survey method should be tailored to represent the
interests of both sexes. o0

Minority Recommendation #3:

The Department of Education should withdraw the Mode\/&y and the full 2005
Guidance, as we have stated in Minority Recommendation #1 above.

Rationale:

Rather than trying to fix the broken wheel that is the Model Survey, the Department
should junk the car that is the 2005 Guidance.

The majority recommeradion to revise Prong Three regulations does not account for
the fact that the regulations and policies already require equal participation
opportunities for both sexes. This requirement is encapsulated in thg#ntee
participation test set forth in tH®79 Policy Interpretation as described above. Part
three of that test allows an institution to comply by showing that its current program
fully and effectively accommodates the underrepresented sex, even if the school is not
providing opportunities to #t sex in proportion to its representation in the student

body and cannot demonstrate that it is making steady progress under part two. The
underrepresented sex is determined by reference to part one. Although the unfortunate
prevalence of sex discriminati against women in athletics often dictates that is most
often women and girls who are undgepresented, the protection applies to men and
boys as well if and when they are underrepresented. Accordingly, the test is gender
neutral and specifically desigd to avoid existing discriminatory preferences for the
overrepresented sék.

Thus, what the majority is really advocating (and which is also evident irCheg
Thernstrombs statement), I's that the regu
of theinterests and abilities of female students based only on the relative levels of

those interests as expressed in comparison to those of men. Hotvaver,t ir el at i v ¢
i nt er est groreathedagthata school relying on part three to comply with
thethreepart test is, by definition, failing to offer female students equal opportunity
compared to their male peers. The relative interests argument is also premised on the
inaccurate and impermissible stereotype that women are inherently less interested in
participating in athletics than their male counterp®fsponents of the threeart test

have repeatedly made this argument over the years, and the courts have unanimously
rejecteditAs t he First Circuit has statoked, @t h.

8 SeeCohen 991 F.2d at 901 n.17 (noting that Title IX does not benefit only women, but rather protects the
underrepresged sex, which could be men or women depending on the circumstances).
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the statute and the regulation because it does not permit an institution or a district
court to remedy a gendeasedlisparity in athletics participation opportunities.

Instead, this approach freezes such disparity by law and thereby further diagdsan

the underrepresented gender. Had Congress intended to entrench, rather than change,
the status quo of historical emphasis on men's participation opportunities to the
detri ment of womenédés opportunities, It nee
Titl® |1 X.0

Majority Recommendation #4:

AThe NCAA should reconsider its objection
educational institutions from using student interest surveys or urge them to avoid their

use, since college students are adultsldepat assessing their own interest in

sports. o

Minority Recommendation #4:

To the contrary, we believe that the NCAA should continue its challenging, focused
work on behalf of all students who stand to benefit from full, nonpartisan
enforcement of TitléX. The NCAA is free to form and alter its own professional
opinion of the Model Survey based on continuahlving sociological data. The
NCAA remains free to advise its members according to the best of its ability and
according to its best professidofadgment.

Rationale:

The NCAA does not enforce Title IX compliance, and the United States Commission
on Civil Rights does not set policy for the NCAA. The NCAA does not retaliate
against institutions that make decisions about how they will complyfedgral civil
rights law. Member schools are free to act as they believe appropriate within the
bounds of the law. The NCAA has encouraged institutions to consider the use of
student surveys as one of many tools for evaluation of interests and abilities to
compete in varsity sports in keeping with flauary 16, 1996larification of
Intercollegiate Athletics Policy Guidance: The Thieat Test.

We believe that the majority is correct in stating that, as adults, college students are
capable of assessitigeir own interests in athletic programs and participation.
However, students can only express their-asffessed interests accurately to the
extent that they are given a worthwhile and trustworthy tool for voicing that
assessment. As we have discussdedmajth above, the Model Survey is not that tool.

5Cohen,101 F.3d at 18081.
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Conclusion

Title IX has been one of the most effective tools in creating equal opportunities for
girls and women in our socieffjoday, young women and men have a plethora of role
models of both sexes took up to in academia, in business, and in athléefids.

IX & existence is partly the reason and one of the contributing factors to this
wholesale change in our culture and society.

Yet, there still remain critics, whose voicesifia favor in the pngous

Administration, who believe that any government action, anyaptive legislation,
any attempt to remedy the sexism of the sy, push to raise and break the glass
ceilings that created real barriers to equality, are, in their opinion, unwak e
unnecessary and, sometimes, unconstitutidrrese critics simply ignore the stark
facts before thenthat Title IX has not diminished any real and tangible athletic
opportunities for men; that the number of men participating in athletics hassedrea

and not di minished, under Title | X; and t
athletics have traditionally maintained o
Far from overturning menodés programs, Titl

what Cangress intended through its passdge:expansion of programs and
opportunities for young womeAnd that is, quite simply, a good thing.

We strongly encourage the new Administration to withdraw the 2005 Guidance and
remove the Model Survey and restdre 1996 Clarification as the threshold

standardWe cannot countenance backsliding or condone the reversal of the important
gains made over the past three decafieslo so would be a disservice to the

thousands of girls and women who have found joy, raipn, role models, increased
self-confidence and selsteem and for some, a career in athletics.
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Speaker Biographies

Daniel A. Cohen

Daniel A. Cohen is an attorney with the law firm of Kasowitz, Bensorme$& Friedman

LLP in Atlanta. Since 2005, Heas st udi ed the | egal i mplicat.
Additional Clarification and its Model Survey. The article heacthored regarding

compliance witiProng Threef Title IX was published in th&#anderbilt Journal of

Entertainment and Technology Lafvld vi gat i ng | nt o & NMaeINew O6Saf e
Interest Surveys as a New Tool for Title IX Compliance Prog@&¥and. J. Ent. & Tech.

L. 1 (2005).

His work in the area of Title IX has been citedJ8A TodaytheNCAA NewstheChronicle
of Higher Educatin, and elsewhere. He received his undergraduate degree from Duke
University and his law degree from the Vanderbilt University School of Law.

I n addition to Title I X, Mr. Cohends practic
the areas of laor and employment, school and university law, professional malpractice, and
business and commercial litigation.

Jessica L. Gavora

Jessica Gavora is a Washington,,D@ter with clientsthat includethe former Speaker of

the HouseNewt Gingrich and theCollege Sports Council. Previously, she was the senior
speechwriter tdJ.S. Attorney General Alberto Gonzales. Under Attorney General John
Ashcroft, Ms. Gavora was chief speechwriter and a senior policy advisor at the Department
of Justice. She is also theathor ofTilting the Playing FieldSchools, Sports, Sex and Title

IX, published in May 2002 by Encounter Books.

Prior to joining theJ.S. Justice Department, Ms. Gavora was a Washinbased freelance
political speechwriter and writer. In additionweiting for a variety of governmental and
nongovernmental clients, Ms. Gavora has written extensively on politics, ¢altur@ublic
policy under her own bylindder articles have appeared in ivall Street JournalThe Los
Angeles Times he Washingto Post The Weekly Standard SA TodayNational Review
Policy RevievandT he Womend.s Quarterly

Ms. Gavora received hena s t degre& ;1 American foreign policy and international
economics from the Johns Hopkins School of Advanced InternationaeSt{8AIS) in
1993. She is a graduate of Marquette University with degrees in political science and
journalism.
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Jocelyn F. Samuels

Jocelyn Samuels Vice President for Education and Employment at the National

Womends Law Cent er, e itigagon dobket ofsTitlep>ecases. ses an a
She spearheads tlie n t efforts £ preserve Title IX athletics policies and other

regulations to ensure that young women are treated fairly in career education programs;

to challenge policies and practicesthdt o c k wo me n 0-fadiiooat®EsSES t 0 non
such as math and science; and to pursue gender equity in all aspects of education.

Prior to joining the Center, Ms. Samuels was Labor Counsel to Senator Edward M.
Kennedy, the Chair of thg.S. Senate Committee on Health, Education, Labor and
PensionsShe also worked for a decade as a senior policy attorney at the Equal
Employment Opportunity Commission, where she specialized in issues of sex and race
discrimination. Ms. Samuels received her law degre® {€olumbia University, and her
bachel ordés degree {from Middlebury Coll ege

Judith M. Sweet

In 1975,Ms. Sweet served as Director of Athletics at the University of California, San Diego
(UCSD),becomingone of the first women in the nation selected to diaecombined mes

and womends intercollegiate at hyottheiSocel pr ogr am
Science department at UCSD. In 2001, Ms. Sweet becanveai®resident for

Championships and Senior Woman AdministratatheNational Collegate Athletic

Association NCAA), where in 2003she was promotettd Senior Vice President for

Championships and Education Servidds. Sweeteturned to San Diega 2006,where she

is presentlyconsulting and serving as an independent contractor fod@#eA.

A native of Milwaukee, Wisconsirgheis a graduate of the University of Wisconsin,

Madison where she majored in Physical Education and Mathematics, and served as president
of the Womefs Recreation Association and national president of the Atldat Recreation
Federation of College Women. She earned a Master of Science Degree from the University
of Arizona, Tucsopand a Mastdés of Business Administration Degree from National

University, San Diego. Prior to her faculty appointment at UC Sagdin 1973, she taught

and coached at the University of Arizona and Tulane University.

Judy was elected to a twe@ar term as membership President of the NCAA in 1991 and was
SecretaryTreasurer of the NCAA from 1989 to 1991, becoming the first womaarie in

each of those positionsler other NCAA Committee serviads extensive, including the
Subcommittee to Review Minority Opportunities in Intercollegiate Athletics, NCAA
Foundation, and Gender Equity Task Fofglee has served on various local, statel

national committees including the Board of Directors of the National Association of College
Women Athletics Administrators (serving as president 2Z20@1), the Board of Directors of
the National Association of College Directors of Athletics andBibard of Trustees for The
United States Sports Academy.
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David F. Black

At the time of this briefingMr. Black served as the Deputy Assistant Secretary for
Enforcementinth&).S.Depar t ment of Educati ondlsthiOf fi ce f
capacity he waghe principal advisor to the Assistant Secretary on civil rights enforcement

to further the mission of OCRhat mission is to ensure equal access to education and to

promote educational excellence throughout the nation through vigorous enforoéwcierht

rights. Specifically, Mr. Blackworkedwith the Assistant Secretary to oversee the resolution

of about5,000 civil rights cases filed annually in 12 enforcement offi€has. Office for

Civil Rights enforces severtdderalcivil rights laws that pohibit discrimination in programs

or activities that receive federal financial assistance frortBeDepartment of Education.

Prior tothis appointment, Mr. Black worked as an attorney in the area of civil rights, labor

and employment law and litigah. He has experience representing both employees and

employers in all aspects of labor and employment law before state and federal agencies and
courtsHeal so served as a member of the U.S. Arm
he counseled managent®n all facets of employment law, and worked in the areas of
administrative and civil law, physical disabilignd criminal law.

In 1996, Mr. Black receivedjaris doctor, cum laudefrom the University of Minnesota
Law School where he was Note andn@ment Editor of thdlinnesota Journal of Global
Trade.He received a Bachelor of Arts in Political Scierssenma cum laudé&om the
University of North Dakota in 1990
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Appendix A

Further Clarification of Intercollegiate Athletics Policy Guidance Rearding Title IX
Compliance

UNITED STATES DEPARTMENT OF
EDUCATION

OFFICE FOR CIVIL RIGHTS

400 MARYLAND AVE., S.W.
WASHINGTON, D.C. 202021100

THE ASSISTANT SECRETARY

July 11, 2003
Dear Colleague:

It is my pleasure to provide you with this Further Claafion of Intercollegiate Athletics
Policy Guidance Regarding Title IX Compliance.

Since its enactment in 1972, Title IX has produced significant advancement in athletic
opportunities for women and girls across the nation. Recognizing that more remains to b
done, the Bush Administration is firmly committed to building on this legacy and continuing
the progress that Title IX has brought toward true equality of opportunity for male and
female studenrathletes in America.

In response to numerous requests thtigonal guidance on the Department of Education's
(Department) enforcement standards since its last written guidance on Title IX in 1996, the
Department' s Office for Civil Rights (OCR) began looking into whether additional guidance
on Title IX requiremats regarding intercollegiate athletics was needed. On June 27, 2002,
Secretary of Education Rod Paige created the Secretary's Commission on Opportunities in
Athletics to investigate this matter further, and to report back with recommendations on how
to improve the application of the current standards for measuring equal opportunity to
participate in athletics under Title IX. On February 26, 2003, the Commission presented
Secretary Paige with its final report, "Open to All: Title IX at Thirty," and in aaluljt

individual members expressed their views.

After eight months of discussion and an extensive and inclusivéifdatg process, the
Commission found very broad support throughout the country for the goals and spirit of Title
IX. With that in mind, OCRoday issues this Further Clarification in order to strengthen Title
IX's promise of nordiscrimination in the athletic programs of our nation s schools.

Title IX establishes that: "No person in the United States shall, on the basis of sex, be
excluded fom participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance."
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In its 1979 Policy Interpretation, the Department established apinoeg test for

compliarce with Title IX, which it later amplified and clarified in its 1996 Clarification. The
test provides that an institution is in compliance if 1) the intercolledeatel participation
opportunities for male and female students at the institution arstésuially proportionate”

to their respective fulltime undergraduate enrollments, 2) the institution has a "history and
continuing practice of program expansion” for the underrepresented sex, or 3) the institution
is "fully and effectively" accommodatiriye interests and abilities of the underrepresented
Sex.

First, with respect to the thrgeong test, which has worked well, OCR encourages schools

to take advantage of its flexibility, and to consider which of the three prongs best suits their
individual situations. All three prongs have been used successfully by schools to comply with
Title IX, and the test offers three separate ways of assessing whether schools are providing
equal opportunities to their male and female students to participate incathledi school

does not satisfy the "substantial proportionality” prong, it would still satisfy the pinoexg

test if it maintains a history and continuing practice of program expansion for the
underrepresented sex, or if "the interests and abilitidseainembers of [the

underrepresented] sex have been fully and effectively accommodated by the present
program." Each of the three prongs is thus a valid, alternative way for schools to comply with
Title IX.

The transmittal letter accompanying the 1996ri@i¢ation issued by the Department

described only one of these three separate prosigsstantial proportionalityas a "safe

harbor" for Title IX compliance. This led many schools to believe, erroneously, that they
must take measures to ensure striopprtionality between the sexes. In fact, each of the

three prongs of the test is an equally sufficient means of complying with Title IX, and no one
prong is favored. The Department will continue to make clear, as it did in its 1996
Clarification, that [Jnstitutions have flexibility in providing nondiscriminatory participation
opportunities to their students, and OCR does not require quotas.

In order to ensure that schools have a clear understanding of their options for compliance
with Title IX, OCR will undertake an education campaign to help educational institutions
appreciate the flexibility of the law, to explain that each prong of the test is a viable and
separate means of compliance, to give practical examples of the ways in which schools can
comply, and to provide schools with technical assistance as they try to comply with Title 1X.

In the 1996 Clarification, the Department provided schools with a broad range of specific
factors, as well as illustrative examples, to help schools understand ibéitijesf the

threeprong test. OCR reincorporates those factors, as well as those illustrative examples,
into this Further Clarification, and OCR will continue to assist schools on dbyasese

basis and address any questions they have about Titen)éliance. Indeed, OCR

encourages schools to request individualized assistance from OCR as they consider ways to
meet the requirements of Title IX. As OCR works with schools on Title IX compliance, OCR
will share information on successful approaches vhighidroader scholastic community.
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Second, OCR hereby clarifies that nothing in Title IX requires the cutting or reduction of
teams in order to demonstrate compliance with Title I1X, and that the elimination of teams is a
disfavored practice. Because the ahation of teams diminishes opportunities for students

who are interested in participating in athletics instead of enhancing opportunities for students
who have suffered from discrimination, it is contrary to the spirit of Title IX for the
government to mguire or encourage an institution to eliminate athletic teams.

Therefore, in negotiating compliance agreements, OCR's policy will be to seek remedies that
do not involve the elimination of teams.

Third, OCR hereby advises schools that it will aggressieefgrce Title IX standards,

including implementing sanctions for institutions that do not comply. At the same time, OCR
will also work with schools to assist them in avoiding such sanctions by achieving Title IX
compliance.

Fourth, private sponsorship ahéetic teams will continue to be allowed. Of course, private
sponsorship does not in any way change or diminish a school's obligations under Title IX.

Finally, OCR recognizes that schools will benefit from clear and consistent implementation
of Title IX. Accordingly, OCR will ensure that its enforcement practices do not vary from
region to region.

OCR recognizes that the question of how to comply with Title IX and to provide equal
athletic opportunities for all students is a challenge for many acadenitiatioes. But OCR
believes that the thrgarong test has provided, and will continue to provide, schools with the
flexibility to provide greater athletic opportunities for students of both sexes.

OCR is strongly reaffirming today its commitment to equmdartunity for girls and boys,
women and men. To that end, OCR is committed to continuing to work in partnership with
educational institutions to ensure that the promise of Title IX becomes a reality for all
students.

Thank you for your continuing interastthis subject.

Sincerely,

Gerald Reynolds
Assistant Secretary for Civil Rights
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Appendix B

Additional Clarification of Intercollegiate Athletics Policy: ThrPartTest PartThree

March 17, 2005
Dear Colleague:

On behalf of the Office for Civil Rights (OCR) of the U.S. Department of Education
(Department), ands a followup to OCR's commitment to providing schools with technical
assistance on Title IX of the Education Amendments of 1972 (Title IX), | am sending you
this "Additional Clarification of Intercollegiate Athletics Policy: ThiBart Test Part
Three"(Additional Clarification). Accompanying the Additional Clarification is a "User's
Guide to Student Interest Surveys Under Title IX" (User's Guide) and a related technical
report. The Additional Clarification outlines specific factors that guide OCRIgsisaf the
third option for compliance with the "thrgmart test,” a test used to assess whether
institutions are effectively accommodating the interests and abilities of male and female
student athletes under Title IX of the Education Amendments of. T9i&User's Guide
contains a model survey instrument to measure student interest in participating in
intercollegiate varsity athletics.

As you know, OCR enforces Title I1X, an adiscrimination statute, which prohibits
discrimination on the basis of sexeducation programs or activities by recipients of federal
financial assistance. Specifically, OCR investigates complaints of such discrimination and
may, at its discretion, conduct compliance reviews. The Department's regulation
implementing Title IX, piblished in 1975, in part, requires recipients to provide equal

athletic opportunity for members of both sexes and to effectively accommodate the interests
and abilities of their male and female students to participate in intercollegiate athletics. In the
Intercollegiate Athletics Policy Interpretation published in 1979 (Policy Interpretation), the
Department established a thueart test that OCR will apply to determine whether an

institution is effectively accommodating student athletic interests ariteshiAn institution

is in compliance with the threggart test if it has met any one of the following three parts of

the test: (1) the percent of male and female athletes is substantially proportionate to the
percent of male and female students enroltatleaschool; or (2) the school has a history and
continuing practice of expanding participation opportunities for the underrepresented sex; or
(3) the school is fully and effectively accommodating the interests and abilities of the
underrepresented sex.

OCR has pledged to provide further guidance on recipients' obligations under thesitiree
test, which was described only in very general terms in the Policy Interpretation, and to
further help institutions appreciate the flexibility of the test. BaseO®R's experience
investigating complaints and conducting compliance reviews involving thehregest,
OCR believes that institutions may benefit from further specific guidance on part three.
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Today, in response, OCR issues this Additional Clarificatiogxplain some of the factors
OCR will consider when investigating a recipient's program in order to make a Title IX
compliance determination under the third compliance option of the plant¢est. The
Additional Clarification reflects OCR's many yeafsexperience and expertise in
administering the threpart test, which is grounded in the Departmdatigstandindegal
authority under Title IX and its implementing regulation to eliminate discrimination on the
basis of sex in education programs aativdies receiving federal financial assistance.

Under the third compliance option, an educational institution is in compliance with Title IX's
mandate to provide equal athletic participation opportunities if, despite the
underrepresentation of one sexhe intercollegiate athletics program, the institution is fully
and effectively accommodating the athletic interests and abilities of its students who are
underrepresented in its current varsity athletic program offerings. An institution will be found
in compliance with part three unless there exists a sport (s) for the underrepresented sex for
which all three of the following conditions are met: (1) unmet interest sufficient to sustain a
varsity team in the sport(s); (2) sufficient ability to sustainndéercollegiate team in the

sport(s); and (3) reasonable expectation of intercollegiate competition for a team in the
sport(s) within the school's normal competitive region. Thus, schools are not required to
accommodate the interests and abilities of @irtetudents or fulfill every request for the
addition or elevation of particular sports, unless all three conditions are present. In this
analysis, the burden of proof is on OCR (in the case of an OCR investigation or compliance
review), or on studentsn(ithe case of a complaint filed with the institution under its Title IX
grievance procedures), to show by a preponderance of the evidence that the institution is not
in compliance with part three.

Many institutions have used questionnaires or surveys &sune student athletic interest as

part of their assessment under part three. To assist institutions, this Additional Clarification is
being issued with a User's Guide prepared by the National Center for Education Statistics
(NCES), as well as a detailegthnical report prepared by the National Institute of Statistical
Sciences (NISS). These documents were prepared after careful analysis of 132 of OCR's
cases involving 130 colleges and universities from 1992 to 2002. They evaluate both the
effective and psblematic aspects of survey instruments. OCR intends this combined
document to serve as a guide to facilitate compliance with part three of theantréest.

Based on the analysis of the OCR cases and other information, the User's Guide provides a
web-based prototype survey (the "Model Survey") that, if administered consistent with the
recommendations in the User's Guide, institutions can rely on as an acceptable method to
measure students' interests in participating in sports. When the Model Surkayeidyp
administered to all fultime undergraduate students, or to all such students of the
underrepresented sex, results that show insufficient interest to support an additional varsity
team for the underrepresented sex will create a presumption ofianogpWith part three of

the threepart test and the Title IX regulatory requirement to provide nondiscriminatory
athletic participation opportunities. The presumption of compliance can only be overcome if
OCR finds direct and very persuasive evidencenofiet interest sufficient to sustain a

varsity team, such as the recent elimination of a viable team for the underrepresented sex or a
recent, broadbased petition from an existing club team for elevation to varsity status. Where
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the Model Survey shows inicient interest to field a varsity team, OCR will not exercise its
discretion to conduct a compliance review of thatitutiond snplementatiorof the three
part test.

Although more than twahirds of the institutions involved in the 132 cases compligd the
threepart test using part three, OCR believes that some institutions may be uncertain about
the factors OCR considers under part three, and they may mistakenly believe that part three
offers less than a completely safe harbor. Therefore, flagas and universities seeking to
achieve Title IX compliance using part three, OCR intends that the Additional Clarification

and User's Guide serve to facilitate an institution's determination of whether it is in

compliance with part three of the thypat test. A recipient may choose to use this

information to assess its own athletic programs and then take appropriate steps to ensure that
its athletic programs will be operated in compliance with the Title IX regulatory

requirements.

Despite the focus gpart three, OCR strongly reiterates that each part of the-plareégest is

an equally sufficient and separate method of complying with the Title IX regulatory
requirement to provide nondiscriminatory athletic participation opportunities. In essence,
eachpart of the thregart test is a safe harbor. OCR will continue to determine that a school
has met its obligations to provide nondiscriminatory participation opportunities in athletics so
long as OCR finds that the school has satisfied any one of tleedptiens for compliance

under the thregart test. Schools are also reminded that nothing in Title IX or theplaree

test requires the cutting or reduction of opportunities for the overrepresented sex, and OCR
has pledged to seek remedies that domailve the elimination of opportunities.

OCR hopes the Additional Clarification and User's Guide will help reinforce the flexibility of
the threepart test and will facilitate application of part three for those schools that choose to
use it to ensure TalIX compliance. OCR welcomes requests for individualized technical
assistance and is prepared to join with institutions in assisting them to address their particular
situations.

Thank you for your continuing interest in this subject.

Sincerely,

James FManning
Delegated the Authority of the
Assistant Secretary for Civil Rights
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Appendix C

Clarification of Intercollegiate Athletics Policy Guidance: The ThreePart Test

Jaruary16, 1996
Dear Colleague:

It is my pleasure to send you the enclo€éatification of Intercollegiate Athletics Policy
Guidance: The ThrePart Tes(the Clarification).

As you know, the Office for Civil Rights (OCR) enforces Title IX of the Education
Amendments of 1972, which gribits discrimination on the basis of sex in education
programs and activities. The regulation implementing Title IX and the Department's
Intercollegiate Athletics Policy Interpretation published in 299&h of which followed
publication for notice andhe receipt, review and consideration of extensive comments
specifically address intercollegiate athletics. Since becoming Assistant Secretary, | have
recognized the need to provide additional clarification regarding what is commonly referred
to as the "theepart test,” a test used to determine whether students of both sexes are
provided nondiscriminatory opportunities to participate in athletics. The-gameeest is
described in the Department's 1979 Policy Interpretation.

Accordingly, on September 20995, OCR circulated to over 4500 interested parties a draft
of the proposed Clarification, soliciting comments about whether the document provided
sufficient clarity to assist institutions in their efforts to comply with Title IX. As indicated
when ciralating the draft of the Clarification, the objective of the Clarification is to respond
to requests for specific guidance about the existing standards that have guided the
enforcement of Title IX in the area of intercollegiate athletics. Further, théi€aon is

limited to an elaboration of the "thrgart test.” This test, which has generated the majority
of the questions that have been raised about Title IX compliance, is a portion of a larger
analytical framework reflected in the 1979 Policy Intetation.

OCR appreciates the efforts of the more than 200 individuals who commented on the draft of
the Clarification. In addition to providing specific comments regarding clarity, some parties
suggested that the Clarification did not go far enoughatepting women's sports. Others,

by contrast, suggested that the Clarification, or the Policy Interpretation itself, provided more
protection for women's sports than intended by Title IX. However, it would not be
appropriate to revise the 1979 Policy Iptetation, and adherence to its provisions shaped
OCR's consideration of these comments. The Policy Interpretation has guided OCR's
enforcement in the area of athletics for over fifteen years, enjoying the bipartisan support of
Congress. The Policy Integtation has also enjoyed the support of every court that has
addressed issues of Title IX athletics. As one recent court decision recognized, thpdithree
test” draws its "essence” from the Title IX statute.
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The draft has been revised to incorporagggsstions that OCR received regarding how to
make the document more useful and clearer. For instance, the Clarification now has
additional examples to illustrate how to meet part one of the-gaedest and makes clear

that the term "developing intere$tunder part two of the test includes interests that already
exist at the institution. The document also clarifies that an institution can choose which part
of the test it plans to meet. In addition, it further clarifies how Title IX requires OCR to count
participation opportunities and why Title IX does not require an institution, under part three
of the test, to accommodate the interests and abilities of potential students.

OCR also received requests for clarification that relate primarily todaatstitution

specific situations that only apply to a small number of athletes or institutions. These
comments are more appropriately handled on an individual basis and, accordingly, OCR will
follow-up on these comments and questions in the context of @8géng technical

assistance efforts.

It is important to outline several points about the final document.

The Clarification confirms that institutions need to comply only with any one part of the
threepart test in order to provide nondiscriminatory fgdpation opportunities for

individuals of both sexes. The first part of the-tsstbstantial proportionalityfocuses on the
participation rates of men and women at an institution and affords an institution a "safe
harbor" for establishing that it proved nondiscriminatory participation opportunities. An
institution that does not provide substantially proportional participation opportunities for men
and women may comply with Title IX by satisfying either part two or part three of the test.
The second pa&rhistory and continuing practieés an examination of an institution's good

faith expansion of athletic opportunities through its response to developing interests of the
underrepresented sex at that institution. The third-faly and effectively acommodating
interests and abilities of the underrepresented-saxters on the inquiry of whether there are
concrete and viable interests among the underrepresented sex that should be accommodated
by an institution.

In addition, the Clarification does nptovide strict numerical formulas or "cookie cutter"
answers to the issues that are inherently-case factspecific. Such an effort not only

would belie the meaning of Title 1X, but would at the same time deprive institutions of the
flexibility to which they are entitled when deciding how best to comply with the law.

Several parties who provided comments expressed opposition to thedhrésst. The crux

of the arguments made on behalf of those opposed to thepidmtetest is that the test does

nat really provide three different ways to comply. Opponents of the test assert, therefore, that
the test improperly establishes arbitrary quotas. Similarly, they also argue that thgathree

test runs counter to the intent of Title IX because it meag@mder discrimination by
underrepresentation and requires the full accommodation of only one sex. However, this
understanding of Title IX and the thrpart test is wrong.

First, it is clear from the Clarification that there are three different avenwesngliiance.
Institutions have flexibility in providing nondiscriminatory participation opportunities to
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their students, and OCR does not require quotas. For example, if an institution chooses to and
does comply with part three of the test, OCR will nguiee it to provide substantially
proportionate participation opportunities to, or demonstrate a history and continuing practice
of program expansion that is responsive to the developing interests of, the underrepresented
sex. In fact, if an institution lieves that its female students are less interested and able to
play intercollegiate sports, that institution may continue to provide more athletic
opportunities to men than to women, or even to add opportunities for men, as long as the
recipient can showhat its female students are not being denied opportunities, i.e., that
women's interests and abilities are fully and effectively accommodated. The fact that each
part of the thregart test considers participation rates does not mean, as some opponents of
the test have suggested, that the three parts do not provide different ways to comply with
Title IX.

Second, it is appropriate for parts two and three of the test to focus only on the
underrepresented sex. Indeed, such a focus is required because, Tayleléfinition,

addresses discrimination. Notably, Title IX's athletic provisions are unique in permitting
institutions-notwithstanding the long history of discrimination based on sex in athletics
programs-to establish separate athletic programs orb#ses of sex, thus allowing

institutions to determine the number of athletic opportunities that are available to students of
each sex. (By contrast, Title VI of the Civil Rights Act of 1964 forbids institutions from
providing separate athletic programstba basis of race or national origin.)

OCR focuses on the interests and abilities of the underrepresented sex only if the institution
provides proportionately fewer athletic opportunities to members of one sex and has failed to
make a good faith efforbtexpand its program for the underrepresented sex. Thus, the Policy
Interpretation requires the full accommodation of the underrepresented sex only to the extent
necessary to provide equal athletic opportunity, i.e., only where an institution has failed to
respond to the interests and abilities of the underrepresented sex when it allocated a
disproportionately large number of opportunities for athletes of the other sex.

What is clear therbecause, for example, part three of the Hrae test permits eslence

that underrepresentation is caused not by discrimination but by lack of iaterbsit
underrepresentation alone is not the measure of discrimination. Substantial proportionality
merely provides institutions with a safe harbor. Even if this wet¢he case and

proportional opportunities were the only test, the "quota" criticism would be misplaced.
Quotas are impermissible where opportunities are required to be created without regard to
sex. However, schools are permitted to create athletic ipatian opportunities based on

sex. Where they do so unequally, that is a legitimate measure of unequal opportunity under
Title IX. OCR has chosen to make substantial proportionality only one of three alternative
measures.

Several parties also suggestedtf in determining the number of participation opportunities
offered by an institution, OCR count unfilled slots, i.e., those positions on a team that an
institution claims the team can support but which are not filled by actual athletes. OCR must,
howeve, count actual athletes because participation opportunities must be real, not illusory.
Moreover, this makes sense because, under other parts of the Policy Interpretation, OCR
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considers the quality and kind of other benefits and opportunities offerealécand female
athletes in determining overall whether an institution provides equal athletic opportunity. In
this context, OCR must consider actual benefits provided to real students.

OCR also received comments that indicate that there is still confaisart the elimination

and capping of men's teams in the context of Title IX compliance. The rules here are
straightforward. An institution can choose to eliminate or cap teams as a way of complying
with part one of the threpart test. However, nothing the Clarification requires that an
institution cap or eliminate participation opportunities for men. In fact, cutting or capping
men's teams will not help an institution comply with part two or part three of the test because
these tests measure an instdn's positive, ongoing response to the interests and abilities of
the underrepresented sex. Ultimately, Title IX provides institutions with flexibility and

choice regarding how they will provide nondiscriminatory participation opportunities.

Finally, several parties suggested that OCR provide more information regarding the specific
elements of an appropriate assessment of student interest and ability. The Policy
Interpretation is intended to give institutions flexibility to determine interests andesbilit
consistent with the unique circumstances and needs of an institution. We recognize, however,
that it might be useful to share ideas on good assessment strategies. Accordingly, OCR will
work to identify, and encourage institutions to share, good skeatdtat institutions have
developed, as well as to facilitate discussions among institutions regarding potential
assessment techniques.

OCR recognizes that the question of how to comply with Title IX and to provide equal

athletic opportunities for all gtlents is a significant challenge that many institutions face

today, especially in the face of increasing budget constraints. It has been OCR's experience,
however, that institutions committed to maintaining their men's program have been able to do
so-andcomply with Title IX--notwithstanding limited athletic budgets. In many cases, OCR
and these institutions have worked together to find creative solutions that ensured equal
opportunities in intercollegiate athletics. OCR is similarly prepared to joinodtitr

institutions in assisting them to address their own situations.

OCR is committed to continuing to work in partnership with colleges and universities to
ensure that the promise of Title IX becomes a reality for all students. Thank you for your
continuing interest in this subject.

Sincerely,

/signed/
Norma V. Cant

Assistant Secretary
for Civil Rights

Enclosure
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Jan 16, 1996

Clarification Of Intercollegiate Athletics Policy Guidance: The ThreePart
Test

The Office for Civil Rightd OCR) enforces Title IX of the Education Amendments of 1972,

20 U.S.C§ 1681et seq(Title 1X), which prohibits discrimination on the basis of sex in

education programs and activities by recipients of federal funds. The regulation
implementing Title IX,at 34 C.F.R. Part 106, effective July 21, 1975, contains specific

provisions governing athletic programs, at 34 C.B.R06.41, and the awarding of athletic

scholarships, at 34 C.F.B.106.37(c). Further clarification of the Title IX regulatory

requiremats is provided by the Intercollegiate Athletics Policy Interpretation, issued
December 11, 1979 (4%d. Reg71413et seq (1979))*

The Title IX regulation provides that if an institution sponsors an attgesgram it must

provide equal athletic opportunities for members of both sexes. Among other factors, the
regulation requires that an institution must effectively accommodate the athletic interests and
abilities of students of both sexes to the extenesgary to provide equal athletic

opportunity.

The 1979 Policy Interpretation provides that as part of this determination OCR will apply the
following threepart test to assess whether an institution is providing nondiscriminatory
participation opportunigs for individuals of both sexes:

1. Whether intercollegiate level participation opportunities for male and female students
are provided in numbers substantially proportionate to their respective enrollments; or

2. Where the members of one sex have been endralerrepresented among
intercollegiate athletes, whether the institution can show a history and continuing
practice of program expansion which is demonstrably responsive to the developing
interests and abilities of the members of that sex; or

3. Where themembers of one sex are underrepresented among intercollegiate athletes,
and the institution cannot show a history and continuing practice of program
expansion, as described above, whether it can be demonstrated that the interests and
abilities of the memérs of that sex have been fully and effectively accommodated by
the present program.

44 Fed. Regat 71418.

Thus, the thregart test furnishes an institution with three individual avenues to choose from
when determining how it will provide individual$ each sex with nondiscriminatory
opportunities to participate in intercollegiate athletics. If an institution has met any part of the
threepart test, OCR will determine that the institution is meeting this requirement.
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It is important to note that und#re Policy Interpretation the requirement to provide
nondiscriminatory participation opportunities is only one of many factors that OCR examines
to determine if an institution is in compliance with the athletics provision of Title IX. OCR
also considershe quality of competition offered to members of both sexes in order to
determine whether an institution effectively accommodates the interests and abilities of its
students.

In addition, when an "overall determination of compliance" is made by OCRedReg

71417, 71418, OCR examines the institution's program as a whole. Thus OCR considers the
effective accommodation of interests and abilities in conjunction with equivalence in the
availability, quality and kinds of other athletic benefits and oppaitsnprovided male and
female athletes to determine whether an institution provides equal athletic opportunity as
required by Title IX. These other benefits include coaching, equipment, practice and
competitive facilities, recruitment, scheduling of ganaesl publicity, among others. An
institution’s failure to provide nondiscriminatory participation opportunities usually amounts
to a denial of equal athletic opportunity because these opportunities provide access to all
other athletic benefits, treatmeand services.

This Clarification provides specific factors that guide an analysis of each part of the three
part test. In addition, it provides examples to demonstrate, in concrete terms, how these
factors will be considered. These examples are interded itlustrative, and the

conclusions drawn in each example are based solely on the facts included in the example.

THREE-PART TEST -- Part One: Are Participation Opportunities Substantially
Proportionate to Enrollment?

Under part one of the thrgmrt est (part one), where an institution provides intercollegiate
level athletic participation opportunities for male and female students in numbers
substantially proportionate to their respective-fuie undergraduate enroliments, OCR will
find that the intution is providing nondiscriminatory participation opportunities for
individuals of both sexes.

OCR's analysis begins with a determination of the number of participation opportunities
afforded to male and female athletes in the intercollegiate athtegram. The Policy
Interpretation defines participants as those athletes:

a. Who are receiving the institutionalgponsored support normally provided to athletes
competing at the institution involved, e.g., coaching, equipment, medical and training
room ®rvices, on a regular basis during a sport's season; and

b. Who are patrticipating in organized practice sessions and other team meetings and

activities on a regular basis during a sport's season; and

Who are listed on the eligibility or squad lists mainggirior each sport, or

Who, because of injury, cannot meet a, b, or ¢ above but continue to receive financial

aid on the basis of athletic ability.

oo

44 Fed. Regat 71415.
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OCR uses this definition of participant to determine the number of participationtopifies
provided by an institution for purposes of the thpaet test.

Under this definition, OCR considers a sport's season to commence on the date of a team's
first intercollegiate competitive event and to conclude on the date of the team'’s final
intercollegiate competitive event. As a general rule, all athletes who are listed on a team's
squad or eligibility list and are on the team as of the team's first competitive event are
counted as participants by OCR. In determining the number of participgjpmmtunities for

the purposes of the interests and abilities analysis, an athlete who participates in more than
one sport will be counted as a participant in each sport in which he or she participates.

In determining participation opportunities, OCRIudes, among others, those athletes who

do not receive scholarships (e.g., walks), those athletes who compete on teams sponsored
by the institution even though the team may be required to raise some or all of its operating
funds, and those athletes wpiactice but may not compete. OCR's investigations reveal that
these athletes receive numerous benefits and services, such as training and practice time,
coaching, tutoring services, locker room facilities, and equipment, as well as important non
tangiblebenefits derived from being a member of an intercollegiate athletic team. Because
these are significant benefits, and because receipt of these benefits does not depend on their
cost to the institution or whether the athlete competes, it is necessaryntalt@thletes

who receive such benefits when determining the number of athletic opportunities provided to
men and women.

OCR's analysis next determines whether athletic opportunities are substantially
proportionate. The Title IX regulation allows instiins to operate separate athletic
programs for men and women. Accordingly, the regulation allows an institution to control
the respective number of participation opportunities offered to men and women. Thus, it
could be argued that to satisfy part oned¢hghould be no difference between the
participation rate in an institution's intercollegiate athletic program and il
undergraduate student enroliment.

However, because in some circumstances it may be unreasonable to expect an institution to
achieve exact proportionalityfor instance, because of natural fluctuations in enroliment and
participation rates or because it would be unreasonable to expect an institution to add athletic
opportunities in light of the small number of students that woane o be accommodated to
achieve exact proportionaliyhe Policy Interpretation examines whether participation
opportunities are "substantially” proportionate to enrollment rates. Because this
determination depends on the institution's specific circamasts and the size of its athletic
program, OCR makes this determination on a-tgsease basis, rather than through use of a
statistical test.

As an example of a determination under part one: If an institution's enroliment is 52 percent
male and 48 pero¢ female and 52 percent of the participants in the athletic program are
male and 48 percent female, then the institution would clearly satisfy part one. However,
OCR recognizes that natural fluctuations in an institution's enrollment and/or participation
rates may affect the percentages in a subsequent year. For instance, if the institution's
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admissions the following year resulted in an enrollment rate of 51 percent males and 49
percent females, while the participation rates of males and females inlétie gttogram
remained constant, the institution would continue to satisfy part one because it would be
unreasonable to expect the institution to fine tune its program in response to this change in
enrollment.

As another example, over the past five y@arsstitution has had a consistent enrollment

rate for women of 50 percent. During this time period, it has been expanding its program for
women in order to reach proportionality. In the year that the institution reaches itsgoal

50 percent of thearticipants in its athletic program are femate enroliment rate for

women increases to 52 percent. Under these circumstances, the institution would satisfy part
one.

OCR would also consider opportunities to be substantially proportionate when therrafm
opportunities that would be required to achieve proportionality would not be sufficient to
sustain a viable team, i.e., a team for which there is a sufficient number of interested and able
students and enough available competition to sustain andtiégiate team. As a frame of
reference in assessing this situation, OCR may consider the average size of teams offered for
the underrepresented sex, a number which would vary by institution.

For instance, Institution A is a university with a total o0 &Q@hletes. While women make up

52 percent of the university's enrollment, they only represent 47 percent of its athletes. If the
university provided women with 52 percent of athletic opportunities, approximately 62
additional women would be able to paipite. Because this is a significant number of
unaccommodated women, it is likely that a viable sport could be added. If so, Institution A
has not met part one.

As another example, at Institution B women also make up 52 percent of the university's
enrollment and represent 47 percent of Institution B's athletes. Institution B's athletic
program consists of only 60 participants. If the University provided women with 52 percent
of athletic opportunities, approximately 6 additional women would be able toipat#.

Since 6 participants are unlikely to support a viable team, Institution B would meet part one.

THREE-PART TEST -- Part Two: Is there a History and Continuing Practice of
Program Expansion for the Underrepresented Sex?

Under part two of the thregart test (part two), an institution can show that it has a history
and continuing practice of program expansion which is demonstrably responsive to the
developing interests and abilities of the underrepresented sex. In effect, part two looks at an
institution's past and continuing remedial efforts to provide nondiscriminatory participation
opportunities through program expanston.

OCR will review the entire history of the athletic program, focusing on thecipation
opportunities provided for the underrepresented sex. First, OCR will assess whether past
actions of the institution have expanded participation opportunities for the underrepresented
sex in a manner that was demonstrably responsive to their gengloterests and abilities.
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Developing interests include interests that already exist at the institttimre are no fixed
intervals of time within which an institution must have added participation appies.
Neither is a particular number of sports dispositive. Rather, the focus is on whether the
program expansion was responsive to developing interests and abilities of the
underrepresented sex. In addition, the institution must demonstrate a canireujrpresent)
practice of program expansion as warranted by developing interests and abilities.

OCR will consider the following factors, among others, as evidence that may indicate a
history of program expansidhat is demonstrably responsive to tleveloping interests and
abilities of the underrepresented sex:

e aninstitution's record of adding intercollegiate teams, or upgrading teams to
intercollegiate status, for the underrepresented sex;

e aninstitution's record of increasing the numbers oi@pants in intercollegiate
athletics who are members of the underrepresented sex; and

e aninstitution's affirmative responses to requests by students or others for addition or
elevation of sports.

OCR will consider the following factors, among othersgwddgence that may indicate a
continuing practice of program expanstbat is demonstrably responsive to the developing
interests and abilities of the underrepresented sex:

e aninstitution's current implementation of a nondiscriminatory policy or proeddur
requesting the addition of sports (including the elevation of club or intramural teams)
and the effective communication of the policy or procedure to students; and

e aninstitution's current implementation of a plan of program expansion that is
respomsive to developing interests and abilities.

OCR would also find persuasive an institution's efforts to monitor developing interests and
abilities of the underrepresented sex, for example, by conducting periodic nondiscriminatory
assessments of developiimgerests and abilities and taking timely actions in response to the
results.

In the event that an institution eliminated any team for the underrepresented sex, OCR would
evaluate the circumstances surrounding this action in assessing whether thimsmsbiuult

satisfy part two of the test. However, OCR will not find a history and continuing practice of
program expansion where an institution increases the proportional participation opportunities
for the underrepresented sex by reducing opportunitidbdéonverrepresented sex alone or

by reducing participation opportunities for the overrepresented sex to a proportionately
greater degree than for the underrepresented sex. This is because part two considers an
institution's good faith remedial efforts ttugh actual program expansion. It is only

necessary to examine part two if one sex is overrepresented in the athletic program. Cuts in
the program for the underrepresented sex, even when coupled with cuts in the program for
the overrepresented sex, canbetconsidered remedial because they burden members of the
sex already disadvantaged by the present program. However, an institution that has
eliminated some participation opportunities for the underrepresented sex can still meet part
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two if, overall, it ca show a history and continuing practice of program expansion for that
sex.

In addition, OCR will not find that an institution satisfies part two where it established teams
for the underrepresented sex only at the initiation of its program for the ymeésested sex

or where it merely promises to expand its program for the underrepresented sex at some time
in the future.

The following examples are intended to illustrate the principles discussed above.

At the inception of its women's program in the f2l70s, Institution C established seven

teams for women. In 1984 it added a women's varsity team at the request of students and
coaches. In 1990 it upgraded a women's club sport to varsity team status based on a request
by the club members and an NCAA surtkat showed a significant increase in girls high
school participation in that sport. Institution C is currently implementing a plan to add a
varsity women's team in the spring of 1996 that has been identified by a regional study as an
emerging women's gpt in the region. The addition of these teams resulted in an increased
percentage of women participating in varsity athletics at the institution. Based on these facts,
OCR would find Institution C in compliance with part two because it has a history of

program expansion and is continuing to expand its program for women to meet their
developing interests and abilities.

By 1980, Institution D established seven teams for women. Institution D added a women's
varsity team in 1983 based on the requests of sta@ad coaches. In 1991 it added a

women's varsity team after an NCAA survey showed a significant increase in girls' high
school participation in that sport. In 1993 Institution D eliminated a viable women's team and
a viable men's team in an effort t@uee its athletic budget. It has taken no action relating to

the underrepresented sex since 1993. Based on these facts, OCR would not find Institution D
in compliance with part two. Institution D cannot show a continuing practice of program
expansion that responsive to the developing interests and abilities of the underrepresented
sex where its only action since 1991 with regard to the underrepresented sex was to eliminate
a team for which there was interest, ability and available competition.

In the md-1970s, Institution E established five teams for women. In 1979 it added a women's
varsity team. In 1984 it upgraded a women's club sport with twiergyparticipants to

varsity team status. At that time it eliminated a women's varsity team that hacheigbers.

In 1987 and 1989 Institution E added women's varsity teams that were identified by a
significant number of its enrolled and incoming female students when surveyed regarding
their athletic interests and abilities. During this time it also inex#se size of an existing
women's team to provide opportunities for women who expressed interest in playing that
sport. Within the past year, it added a women's varsity team based on a nationwide survey of
the most popular girls high school teams. Basethe addition of these teams, the

percentage of women participating in varsity athletics at the institution has increased. Based
on these facts, OCR would find Institution E in compliance with part two because it has a
history of program expansion and #lemination of the team in 1984 took place within the
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context of continuing program expansion for the underrepresented sex that is responsive to
their developing interests.

Institution F started its women's program in the early 1970s with four teaahics nibt add to

its women's program until 1987 when, based on requests of students and coaches, it upgraded
a women's club sport to varsity team status and expanded the size of several existing
women's teams to accommodate significant expressed intergsideyts. In 1990 it

surveyed its enrolled and incoming female students; based on that survey and a survey of the
most popular sports played by women in the region, Institution F agreed to add three new
women's teams by 1997. It added a women's team ih d9® 1994. Institution F is

implementing a plan to add a women's team by the spring of 1997. Based on these facts,
OCR would find Institution F in compliance with part two. Institution F's program history

since 1987 shows that it is committed to prograaasion for the underrepresented sex and

it is continuing to expand its women's program in light of women's developing interests and
abilities.

THREE-PART TEST -- Part Three: Is the Institution Fully and Effectively
Accommodating the Interests and Abilites of the Underrepresented Sex?

Under part three of the thrgart test (part three) OCR determines whether an institution is
fully and effectively accommodating the interests and abilities of its students who are
members of the underrepresented-semcluding students who are admitted to the institution
though not yet enrolled. Title IX provides that at recipient must provide equal athletic
opportunity to its students. Accordingly, the Policy Interpretation does not require an
institution to accommodatthe interests and abilities of potential studénts.

While disproportionately high athletic participation rates by an institution's students of the
overrepresented sex (as compared to their enrollment nadégsindicate that an institution is

not providing equal athletic opportunities to its students of the underrepresented sex, an
institution can satisfy part three where there is evidence that the imbalance does not reflect
discrimination, i.e., where it cdre demonstrated that, notwithstanding disproportionately

low patrticipation rates by the institution's students of the underrepresented sex, the interests
and abilities of these students are, in fact, being fully and effectively accommodated.

In making ths determination, OCR will consider whether there is (a) unmet interest in a
particular sport; (b) sufficient ability to sustain a team in the sport; and (c) a reasonable
expectation of competition for the team. If all three conditions are present OCiiavithat

an institution has not fully and effectively accommodated the interests and abilities of the
underrepresented sex.

If an institution has recently eliminated a viable team from the intercollegiate program, OCR
will find that there is sufficieninterest, ability, and available competition to sustain an
intercollegiate team in that sport unless an institution can provide strong evidence that
interest, ability, or available competition no longer exists.

a) Is there sufficient unmet interest to suport an intercollegiate team?
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OCR will determine whether there is sufficient unmet interest among the institution's
students who are members of the underrepresented sex to sustain an intercollegiate team.
OCR will look for interest by the underrepresenged as expressed through the following
indicators, among others:

e requests by students and admitted students that a particular sport be added;

e requests that an existing club sport be elevated to intercollegiate team status;

e participation in particularlab or intramural sports;

« interviews with students, admitted students, coaches, administrators and others
regarding interest in particular sports;

« results of questionnaires of students and admitted students regarding interests in
particular sports; and

e participation in particular in interscholastic sports by admitted students.

In addition, OCR will look at participation rates in sports in high schools, amateur athletic
associations, and community sports leagues that operate in areas from whichtthi®msti

draws its students in order to ascertain likely interest and ability of its students and admitted
students in particular sport(Jor example, where OCR's investigation finds that a

substantial numbeaf high schools from the relevant region offer a particular sport which the
institution does not offer for the underrepresented sex, OCR will ask the institution to

provide a basis for any assertion that its students and admitted students are notiinereste
playing that sport. OCR may also interview students, admitted students, coaches, and others
regarding interest in that sport.

An institution may evaluate its athletic program to assess the athletic interest of its students
of the underrepresented sesing nondiscriminatory methods of its choosing. Accordingly,
institutions have flexibility in choosing a nondiscriminatory method of determining athletic
interests and abilities provided they meet certain requirentee¢d4 Fed. Regat 71417.

These asessments may use straightforward and inexpensive techniques, such as a student
guestionnaire or an open forum, to identify students' interests and abilities. Thus, while OCR
expects that an institution's assessment should reach a wide audience of ahdishtaild

be operended regarding the sports students can express interest in, OCR does not require
elaborate scientific validation of assessments.

An institution's evaluation of interest should be done periodically so that the institution can
identify in a timely and responsive manner any developing interests and abilities of the
underrepresented sex. The evaluation should also take into account sports played in the high
schools and communities from which the institution draws its students both acatiom

of possible interest on campus and to permit the institution to plan to meet the interests of
admitted students of the underrepresented sex.

b) Is there sufficient ability to sustain an intercollegiate team?
Second, OCR will determine whetheeth is sufficient ability among interested students of

the underrepresented sex to sustain an intercollegiate team. OCR will examine indications of
ability such as:
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« the athletic experience and accomplishmemtsnterscholastic, club or intramural
compettion--of students and admitted students interested in playing the sport;

e opinions of coaches, administrators, and athletes at the institution regarding whether
interested students and admitted students have the potential to sustain a varsity team;
and

« if the team has previously competed at the club or intramural level, whether the
competitive experience of the team indicates that it has the potential to sustain an
intercollegiate team.

Neither a poor competitive record nor the inability of interestedestts or admitted students
to play at the same level of competition engaged in by the institution's other athletes is
conclusive evidence of lack of ability. It is sufficient that interested students and admitted
students have the potential to sustaimnéercollegiate team.

c) Is there a reasonable expectation of competition for the team?

Finally, OCR determines whether there is a reasonable expectation of intercollegiate
competition for a particular sport in the institution's normal competitive retnavaluating
available competition, OCR will look at available competitive opportunities in the
geographic area in which the institution's athletes primarily compete, including:

e competitive opportunities offered by other schools against which thautrosti
competes; and

o competitive opportunities offered by other schools in the institution's geographic area,
including those offered by schools against which the institution does not now
compete.

Under the Policy Interpretation, the institution may dlsaequired to actively encourage the
development of intercollegiate competition for a sport for members of the underrepresented
sex when overall athletic opportunities within its competitive region have been historically
limited for members of that sex.

CONCLUSION

This discussion clarifies that institutions have three distinct ways to provide individuals of
each sex with nondiscriminatory participation opportunities. The-{baeetest gives
institutions flexibility and control over their athletics grams. For instance, the test allows
institutions to respond to different levels of interest by its male and female students.
Moreover, nothing in the thrggart test requires an institution to eliminate participation
opportunities for men.

At the same tne, this flexibility must be used by institutions consistent with Title IX's
requirement that they not discriminate on the basis of sex. OCR recognizes that institutions
face challenges in providing nondiscriminatory participation opportunities for thdergs

and will continue to assist institutions in finding ways to meet these challenges.
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1. The Policy Interpretatn is designed for intercollegiate athletics. However, its
general principles, and those of this Clarification, often will apply to elementary and
secondary interscholastic athletic programs, which are also covered by the regulation.
Seed4 Fed. Reg71413.

2. Part two focuses on whether an institution has expanded the number of intercollegiate
participation opportunities provided to the underrepresented sex. Improvements in the
quality of competition, and of other athletic benefits, provided to womenedhlet
while not considered under the thue&rt test, can be considered by OCR in making
an overall determination of compliance with the athletics provision of Title IX.

3. However, under this part of the test an institution is not required, as it is under par
three, to accommodate all interests and abilities of the underrepresented sex.
Moreover, under part two an institution has flexibility in choosing which teams it
adds for the underrepresented sex, as long as it can show overall a history and
continuing pactice of program expansion for members of that sex.

4. However, OCR does examine an institution's recruitment practices under another part
of the Policy InterpretatiorSee44 Fed. Reg71417. Accordingly, where an
institution recruits potential studentdgtes for its men's teams, it must ensure that
women's teams are provided with substantially equal opportunities to recruit potential
student athletes.

5. While these indications of interest may be helpful to OCR in ascertaining likely
interest on campusagpticularly in the absence of more direct indicia, an institution is
expected to meet the actual interests and abilities of its students and admitted
students.
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LIMITATIONS OF THE DEPARTMENT OF EDUCATION’S
ONLINE SURVEY METHOD FOR MEASURING ATHLETIC
INTEREST AND ABILITY ON U.S.A. CAMPUSES'

Don Sabo, Ph.D. and Christine H.B. Grant, Ph. D.}

The Department of Education has endorsed using an enline survey methed as the sole
means of assessing student interest in additional athletic participation opportunitics. The
March 17, 2005 Additional Clarification on Intercollegiate Athletics Policy: Three-Pari
Test—Part Three would allow colleges and universities to use a “Model Survey™ zlone to
claim compliance with Title IX's mandate that schools provide equal participation
opportunities to male and female students. In particular, the results of the Department’s
survey could be used to determine institutional compliance with the third prong of Title
IXs three-part participation test.” Under this prong, an institution may comply if it can
show that its athletics program fully and effectively accommodates the interests and
abilitics of the underrepresented sex.

Until it igsued its new Clarification, the Department had interpreted the third prong of the
test to require a systematic cvaluation of a host of factors, beyond surveys, to assess
whether institutions had fully met the interests and abilitics of their female students. See
Clarification of Intercollegiate Athietics Policy Guidance: The Three-Part Test (January
1996). The Department's new “Additional” Clarification would eviscerate that
interpretation and allow educational institutions to rely exclusively on a survey to
measure unmet interest. But it would be methodologically misgnided for institutions to
utilize the Department’s on-line survey method as the sole measure of compliance with
Prong 3. Instead, sound methodological guidelines dictate that multiple approaches to
assessing the athletic interests and abilities of students be deployed. Moreover, the online
survey authorized by the new Clarification suffers from scrious methodological flaws.

! Preferred citation: Subo, D. & Grant, C.H.B. {June, 2008). Limitations of the Department of Educarion's
Oullme Sirvey Methad for Measuring Athietlc Tuterest and Ability on US.A, Campuses. Buffalo, NY:
Center for Research on Physical Activity, Sport & Health, D'Yonville College.

? Dan Sabo i e Director of the Ceter foe Research on Phiysical Activity, Spart & Health at D'Youville
College. Christine H.B. Grant is an Associate Professor of Health and Sports Studies and the Women's
Athletics Directar Emerita at the University of lowa.

? Under Prong | of the thres-part test, a school will be in compliance if its representation of male and
female athletes is substantinlly propostionate to its male and female llnent. For ple, il f
comprise 54% of the studeat body, the school will comply with Prong 1 if about $4% of its athletes are
female. Under Prong 2, a school will be in compliance if it demonstrates a history and continuing practice
of expanding opportunities for the underrepresented gender, Adding teams for women in arder to balance
team offerings for men, for example, would support compliance. Prong 3 requires a demonstration that the
interests and abilities of the underrepresented sex have been fully and effectively sccommodated by the
school's existing program,
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Sound Methodology Requires the Use of Multiple Measures to Evaluate Interest and
Ability and Shows the Limitations of a Survey

Basic methodological principles, as well as substantial research, demonstrate that
exclusive reliance on a suryey to evaluate women's interests and ability to participate in
sports is not likely to fairly reveal the true extent of those interests and abilities, This is
so for several reasons:

1. Rescarch shows that an individual's disposition and willingness to express personal
interest in athletics is influenced by social norms, culture, gender, race, and ethnicity,
For example;

a. Boys and men are apt to express interest in sports and identify as athletes because
these interests are traditionally associated with appropriately “masculine
behavior and identity.

b. Girls and women often have a higher set of behavioral standards for what it means
1o be an “athiete,” Researcher and author Catherine McKinnon, for example,
practiced the martial arts for five years, two hours per night, and five nights a
week before she began to consider herself an “athlete, 5 For many young women,
increased involvement with sports entails rethinking traditional cultural notions
about femininity.®

¢. The pervasiveness of “Martianisma™ in some Latina/Hispanic cultures (which
cmphasizes conformity to housewife-motherhood and discourages nontraditional
roles for girls and womcn) can lead some Latinas to downplay interest and
involvement in athletics.”

* Sce Connell, R. W. (2000), The Men and the Boys, Berkeley, CA: University of Culifornia Press;
Messner, M. A, (2002), Taking the Pield: Women, Men, and Sports, Minneapolis, MN: University of
Minnesota Press; Pollack, W, (1998}, Real Bays: Rescuing Qur Sons from the Myths of Boyhood, New
Yoek: Henry Holt and Company; Seony, B. & Waters, R, (2004), From Boys to Men: A Wonan's Guide
;mzummmmmmm and Brothers, New Yark: Scribner.

Stimpson, C. R. (2004), The Atalanta syndrome: Women. sports, and gulturnf values, Inaugoral Helen
Pond McIntyre Lecture, Scholar & Feminist Online, October 20,
© See The Prmdnm s Co-ncxl on nxysml anm and bpmts Rtpo«l (1997), mmmmy_a_smnm

Washington, D, (" Dcpmmeu ofHuI!h nnd Humn Scmoes; Subo D Mlller K.E, Mclm:k Ml &
Heywood, L. (2004), Her, Lite Depends On It Sport, Physical Activity,
Amkan_(.‘um, East Mcadow, N.Y.: Women's Sports Foundation,

Meh\{d(. M., Sabo, D. & Vaofossen, B. (1992), stic athlctic
participation on African-American and Hispanic youth, Journal of Adolescence, 27(106):295-308;
Melnick, M., Sabo, D. & Vanfossen, B. (1992), Effects ol interschakastic athletic participation on the
mummm.mmmm:ummmmumm Internarional Review of Sport
Soclology, 17(1):57-75; Sabo, D., Mclnick M. & Vanfossen, B, (1993), The infleence of high schegl
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2. Any failure to express interest likely reflects a lack of prior exposure, which in turn is
the result of discriminatory limitations on wemen's opportunitics. Interest cannot be
measured apart from opportunity, particularly in the context of sports, where
women's interest in athletics bas been limited by the discrimination to which they
have been — and continue to be — subjected. As a result, surveys cannot measure the
extent to which women would show interest and ability if non-discriminatory
opportunities were made available to them,

3. Asa rclated matter, any survey of athletic interests is based on the problematic
theoretical assumption that surveys of interest can be used to predict athletic
behavior, Behavioral scientists have long observed the discrepancy between attitude
and behavior. For example, millions of Americans who profess a keen interest in
quitting smoking or losing weight continue to smoke and overeat. Particularly in the
context of athletics, where women's opportunities have historically been limited, the
converse is also true: individeals who fail to express interest in participating in sports
will often embrace the chance to play if offered the opportunity. Many girls who
would have expressed no interest in sports, for example, become enthusiastic
participants after joining a team because a friend did so, because they were actively
recruited by an enthusiastic coach, or because they were taken to tryouts by a pro-
sport parent.

For all of these reasons, the Department’s long-standing prior policies, including its 1996
Clarification, make clear that a survey of students is only one of many factors that
schools must consider in evaluating whether they are fully meeting the interests and
abilities of their female students. The 1996 Clarification also requires schools fo consider
requests by students to add a sport; participation rates in club or intramural sports;
participation rates in sports in high schools, amateur athletic associations and community
sports leagues in areas from which the school draws its students; and interviews with
students, coaches, teachers and administrators.

The use of multiple measures, as set forth in the Department's 1996 Clarification, i3
methodologically sound and enhances the likelihood that schools will accurately assess
the extent of their students’ interest in additional sports opportunities. Moreover, this
approach has worked as a practical matter. According 1o the Additional Clarification,
between 1992 and 2002, approximately two-thirds of schools complied with Title IX's
athletic participation requirements under the third prong of the three-part test® The
evidence thus supports the overall efficacy of the Department’s long-standing policies,
and their reliance on a multiple-measure approach, for promoting athletic opportunity and
assessing compliance with Title 1X for both sexes.

athletic participation oo oews on race and gender,

on post-seconda)
Saciclogy of Sport Jowrnal (Winter, 1993 ).

¥ Additional Clarification at 2,
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The Department’s Survey Suffers from Methodological Flaws

Although the Department's Additional Clarification was issued with 177 pages of policy
and text, the methodological procedures it authorizes and the rationales for those
procedures need systematic review and assessment. Even a preliminary review of the
Clarification, however, reveals serious concerns nbout the methodological efficacy of the
Department’s proposed survey.

1. The Department’s Survey is Likely to Generate Low Response Rates. Online
surveys often resull in low response rates, thereby creating the risk of drawing
conclusions based on inadequate sample sizes, Many campuses experience difficulty
generating full responses to online surveys, which makes it likely that relatively few
students would participate in the Department’s online survey.

The problem of low response rates is exacerbated because the Department’s survey does
not take into account variation in student access to or usc of e-mail. The Department's
design deploys crroncous sampling logic by assuming that use of campus-based e-mail
services is either supplied or utilized uniformly across student populations. But student
access to and use of university and college ¢-mail services is varied and uneven. Some
students frequently use college-based online services for e-mail; others do not use it at
all. At institutions where frequent disruptions or periedic shutdowns of e-mail services
occur, students may seck and sceure commercial e-mail suppliers. Stedents who work
full-time or part-time jobs may spend less time online and/or check e-mail less
frequently. Poor students may not own a computer or be able 1o pay for convenient ¢-
mail services, And numerous students may ignore campus c-mail systems in order to
uvoid real or perceived encounters with what they regard as bureaucratic or commercially
invasive spam.

Some (but not all) campuses maintain policies requiring students to check email at certain
intervals--for example, once a week or once a day. But even on campuses that do have
policies that require students to check email regularly, one cannot guarantee that students
actually conform to such policies, or that the institution maintains current (and reliably
accurate) directories of c-mail.

Moreover, the Department’s survey methodology does not take into account the
accelerating diversity in telccommunication preferences among college students. The
campus-based online survey design ignores both national and international trends among
young and tech-savvy consumers to increesingly rely on text messaging through cell
phones as a vehicle for interpersonal communication. Those students who are opting for
these regional, “off-campus” communication vehicles would likely not be included in
campus-based online surveys.

For all of these reasons, the Depariment’s survey is likely to yield a low response rate.
Additionally, nothing in the new Clarification makes ¢lear how policymakers will
determine when a large enough sample has been gencrated by a particular administration
of the Department's survey.
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2. The Department’s Methodological Procedure to Count Nomrespondens is
Misguided. The User's Guide for the Department’s survey recommends that institutions
conduct a “census” of the student population. Under a census methodology, there is no
attempt to draw a sample from the student population. Rather, a census involves polling
all students. But unless completing the online survey is somchow made mandatory (c.g.,
student registration is blocked until the survey is completed),” it is highly unlikely that all
students will complete it, based on the reasons set forth above, among others.

Recognizing this reality, the Department's survey guidelines treat the survey
methodology as a “census™ if all students are simply contacted and asked to goto a
website and complete the questionnaire. 1f a student does not respond to the request, the
Clarification specifically states that schools may interpret the nonresponse as evidence of
lack of interest—in other words, that student is still “counted” as a respondent and,
furthermore, operationally defined as someone with no interest in athletics. By equating
nonresponses to a lack of athletic interest (past, present, and future), the Office for Civil
Rights’ methodological procedures do not meet basic scientific criteria for cstablishing
rchable and valid survey results and interpretations.

Furthermore, even if students are screened at the point of registration using a campus 1D,
one cannot be certain that the person complcting the registration is the student who is
being targeted; e.g,, it is not uncommon for students to have other people register for
them. On many campuses, some students, faculty, and staff share their campus [Ds and
passwords, even though doing-so is against University policy.

3, The Department’s Survey is Properly

Understood to Embody a Sampling
0 Generate a Representative Sample. Based on the
foregoing analysis, what the Department’s survey really relics on is a sampling

methodology. But unfortunately, there is nothing in the new Clarification that ensures
that the sample that responds to the on-line survey will be representative of the student
population. One major problem is referred to as the "coverage crror,” which oceurs, for
example, when a researcher assumes that those who did not respond to the survey are
similar in all other respects to those who did respond. In many instances, however, the
respondents may be very different from the nenrespondents in ways that remain hidden
or are not measured. When this occurs, the sample is compromised and the empirical
results become suspect.,

In addition, the Depariment’s survey suffers from blind recruitment of respondents, A
methodological bias often inherent in an online survey method is that participants are
blind-recruited online, and thus, respondents self-select for participation rather than being
randomly or strategicslly pre-selected from an existing population roster and individually

* Even of the online survey is made mandatory, studeats who do not wint to participate {ireespective of their
interest o pacticipation in athletics) may “protest” the requirement by providing inaccurate information
(¢.8., indicating "no interest/expecience” ut the boginning). This may be particularly likely since the survey
will probubly take many students more time to complete than is stated in the Clarification. The difficulty is
that analysts would not know the extent of the inaccuracy.

5
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targeted for recruitment by researchers, Much on-line survey research is done by posting
a link to a survey on web pages visited by the farget demographic--e.g., a link to the
National Basketball Association website, & website for cat or dog lovers, or CNN.com.
Analysis and inferences based on resulting data are limited in value because the
respondents are entirely self-selected, compared to research designs in which respondents
are contacted directly by phone, e-matl, or face-to-face and then enlisted in a study,

4. Some Students May Misinterpret the Purpose of the Depariment’s Survey. The
Department of Education survey is called “Assessment of Students® Athletic Interests &
Abilitics.” Because those termg are undefined, some students may misinterpret the goal
of the survey as an assessment of their interest in participating in intercollegiate sports
rither than the broad spectrum of real and potential recreational, intramural, club, or
Junior varsity activities that might be part of campus life. But schools have an obligation
1o ensure gender equity in all athletic offerings, not just intercollegiate teams. Moreover,
1o the extent that these latter athletic activities are historically marginalized or
comparatively under-funded within a specific campus community, students could fail to
see them as viable or realistic choices in comparison with the notoriety and institutional
centrality of the major intercollegiate sports, Personal interest in participating in a wide
array of athletic activitics could be skewed or dampened by a realistic assessment of the
institutional inequalities that actually exist on campus. As a result, surveys arc unlikely
to capture the full range of athletic interests that institutions should consider in
structuring each level of their sports programs,

Canclusion

‘The above deficits of the Department's online survey method call into question its
empirical efficacy. As a result, it would be methodologically misguided for institutions
1o utilize the Department's online survey method as a sole measure of compliance with
Prong 3. Morcover, the Clarification states that the Depariment “is not requiring that
individual schools conduct elaborate scientific validation™ of the procedures and results
of the online survey.® But the procedures and results are suspect unless they are
validated based on established scientific and methodological eriteria.

We encourage policymakers, government officials, educators, and researchers to fully
cvaluate the Department’s proposed use of the online survey method to further elucidate
these and other methodological concerns.

1 See htpfwwiv ed, goviabout/officeslistioct/docsititledguidanceadditional pdf
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Executive Summary

This study tha natl e part rates of gils and boys in
exercise and crgantzed team sports The central focus is on how the intersections
among farmilics, schools and communitics are relsted to children's involvement
and Interest in athlotics and physicel activty. Some of [he parsonet and social
benefits associated with childran's athietic particpation are also dontitied and
discuszad. The sthletic interests and involvements of gitls and boys are axaminad
from childhaod through late sdol v Including entry into sport &5 wall as
drop-oul patterns,

Araerican familles display 8 wide array of cullural, economic, racial ana ethnic
characterlstics, Despile Uhis diveesity, all families have two things In common,
First, they nurture chikiran from infancy through young adulthood. Second,
pacants do not rolse their chikien In fsolation, Family ife unfolds within an
instuticaal web 1hat Includes schoals, churches, i after-
schosl programs, goveramant, economic forces and—cantral to this study—sports,
it Is within this widar soclal matrix that chédren's athietic ability and interest in
physical activity Lake shape and sfther blossom or dwindle,

Tha tindings and concluslons o this report are based on two nationwide surveys.
The Women's Sparts Foundation ¢ fssicned Harrds nt fve Lo complete &
school-based survey of youth drawn from & rendoim salection of approximately
160,000 public, private end parcchlal schools in the United Statas. The schoal-
basod survey method yields highly refioble results. The natiomvice sample consists
of 2185 third- through 12th-grads girls and boys. In addition, phone intervtews
were conducted with & nationsl crozs-saction of 863 randomiy selected parants

of children in grades 3 through 12, Parents ware askedd how they think and fosl
about their chldren's interest and involvement In sports and physical activity.

African-American and Hispanic perents were over i<l In order 1o o
urderstanding of the needs and sxpariances of undarsarved girls, boys and
Iher Tarnilies,

This report confiems that sports are 3 resource for U.S. children as well as their
famaes. Children's athistic p was lated with higher levels of
fandy satisfaction, Sports and physical activity were also Inked with improved
physical and | heaith, acad hi Wt and quality of life

far children.

A comalex pictura of gendar differences In athietk: opporttunities and physical
activity emerges from this study. There is a netlorwide gender gap in physical
activity and sports invalvement batween girls and boys, The size of tha gandar
aap, h , does rot stretch uniformly across the country and all age Drackats.
In many comenunities, glrls show similar levals af athiatic participation and Interast
as boys. in other communities, howaver, access 10 spatt and physical activity far
girts appaars to ba thwarted by he sty and Inad school
resourcas. Yaung urban giris, ially, havae a indow of opportunily

Ga Cut and May, Spart snd Amesican Familes
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for becaming invehwod with spoets than thalr male cauntorparts and girls fram
suburban and rural communities. One in four ninth- to 12th-grado gitls has never
participated In organizod or teaim spovts In urban schools, compared to sboul coe
In 4lx wdan bays. In shart, pragrass an the gender front in U.S. sports has been
mace, but It remains uneven, and It is often poor and mainky urban girks who are
belng left bahind.

Some of tha major tindngs documented by thes study are sumimerized below
within feur main themes.

Participation In Sports And Physical Activity: The Gender Gap

1. A Gender Gap Exists in Sports and Physical Activity—But it Is Unoven

Girls generally are not as involved with spotts and physical ciivity as boys.
However, the gender 9ap & wide i1 some areas and narrow in others. Whereas
similer rates of sports participation betwaen girks and boys axist in suburban
communities, urban and rural girts are less involvad than thelr male peers.
Vatlstions in the gender gap In ath parhicpation often appear to be driven
by aconomic dkparitias, rece and ethnicity, and tamlily characteristics, 1hese
varkstions strongly suggest that the girks’ and boys' participation in sports and
axorcise s primarily shaped by access and opporiunity.

2. Intarast In Sports and Exercise Among Girls and Boys i About Opportunity and
Encouragement, Not Blolegy

Girls' and boys' Interas: in sports and exarclse varies by grade level, school
location and Incame laval. In some communities bays and gir's show similar levels
of Intorest In sport, while in other communities, boys' terest levels are higher than
those of girls. Parents very often fes that their daughters and sons have similar
interest in spoets, especisily whan their chikinen sea youngar (third through aighth
grades), In shorl, nterest In sports can often vary mora within goenders than it
does across genders, And finadly, bays tand to overastimata thed interest in spoets,
while girls sean 1oward undarestimating thalr athiatic Interests. For axample, 425%
of third- to eighth-giade toys who ara nen-athletes said that “sports are o big

part of wha thay are,” compared to 16% of non-athlatic girls, Female athietes,
morecver, ara often involvad with saveral clubs and arganizations oulside sport,
whareas make athiotes focus more singly on sporls,

3. Tho Gender Gap in Physical Education

Urban girls are tha "have-nots® of physical education In the United States, wih
84% report having no PE classes at all in the Yith and 12th grades. Ruwal givls In
the same grades are not far behind with GA% raporting no PE classes. Acrass
tha country, young low-income children—both girls and boys—are undarserved
with regard to schook-based physical education, Ganerally, more boys attend PE
classas than gics, especially In urban and rual schoois.
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4. Girls Now Take Part In a Wider Arrey of Sports and Exerclse Activitias

than Boys

Girls axplova a wider array of sparts and exercise sctivities than boys do. Including
traditional, recreational and newly amerging sports such as chesrleading,

dance, double Dutch and volleytell. Boys fecus mere on traditicnal sports and
axcrcise activities, which, most often, Lake tha fonm of arganized schaal and
community sports.

5. Girls Have a Marrower Window of Oppertunity In Sports

Girls eoter sparts at a Ister sge than bays {74 years old, comparad to 8.8 years
old). The widest gap bebween the sge 5irls and boys snter sport appears in urben
comenunities (7.8 and 6.9 years o\, (sspectively). Girls also drop cut sconer snd
in graster rumbers than boys. Girls” late start may sat them up for felure In sports
during the imiddle-school years (slxth through esghth grades).

Sports And Family Life

1. Sports Are an Asset for US. Famiiles, and FamiBies Are o Rosource for

Young Athbetes

Chikéren's involvemant with spoets is associatond with Righer lovels of Tamily
sotisfaction. Youth sports can help build {cation and trust b Y
parents and children. Spotts help parents and children spend more time togsther,
These pasitive connections ane particularly avident in dual-pacent families, bul they
aiso resonate i single-parent familss,

2. Many Parents Say Thols Deughters Are Balng Shortchangad

‘While & majority of parents say they want simllar lavals of athdatic opgortunity for
thelr daughters and song, many ballave that thalr schools and communities are
failing o deliver the goads. Many parants are aware that girls are getting fawaer
opportinities in sports and phiyscal activity than boys are. More African-American
and HWispanic parents teel schools and communities are falling their daughters,

3, More Dads Head to “Step Up to the Plate" to Mentor Young Fomale Athletss
Nen-family members ara tha top two people girls menticand as thalr manters

in exerckse and sports—coaches and physical sducation teachers, For boys, in
contrast, dads and coaches top the list of main mentors, Forty-six percant of boys
and 28% of girks crodit their father for teaching them “tha most” about sparts and
axercise. While molhers snd fathers provide similar lsvels of encouragement and
support for both their daughtees aod sons, many girls may be shortchangsd by
dads who channel more energy into ing sons than daughters.

02 Out and PAay: Spart ang Amevican Famles
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Children’s Well-Being and Development

1. Sports Holp Create Healthy, Well-Ad]usted Children

Sports are o heoith and educational assat for U.S, girls and boys. Orgpanized sports
are sssocisted with childran's ganerai health and bady esteem, healthy welght,
pogudarity, quality of life and educational achlovemaent, Fernale athistes often
derlve graator benelits from athlatic participation thae their male peens.

2. Participating in Organized or Toam Sports Helps Enhance Girls' Quality of Life
Girls who do not currently participata in 2 team sport are less content with thalr
lives than girls invalved with sparts. Sports Involvement enhances the quality of
lite for gils,

3, Tho Banafits of Athletic Participation Unfold Long Bafore High School

Many of the sockil, educational and health benefits linked to sports participation
begin during the elamentary schoal yesrs. Tha positive contributions of athiatic
wivolvemaent to youth cevel are lally visibla g sixth- to cighth-
grade giris and boys.

DRiverse and Unrecognized Populations

1. Sports are Racialfly and Ethnically Diverse, but nequities Are Very Roal

Youth sparts are racially and athnically diverse. Fifteen percent of all grls ana 16%
of af bays who participate 1 sports are Afdcan-American. Seventeen percont

of fomate sthistes and 15% of mals athictes are Hispanic, white Adinn girls and
boys compriss 8% and 12%, respactively, of children who play sports. Andg yol,
preporticnally favier ghls of color are invoived with sporls than white girls, Grls
of celor are also much mora likely than their male counterparts to ba nen-athletes.
The same discrapancles across raclal and ethnic groups do not exist among boys.
Girls of cofr ara doubly hit by hoth gender and race discrimination in sport.

2. Chisgiran with Disabllities

About ning cut of avery 100 US, families have a ¢hild who has a disabllity that can
Intarfera with sports and exercise, Most sports and physical activity peograms

ara currently designed to meet the Interests and noads of chikiren without
disabdities, Soeno sport lesders and educators assume that chlldren with scme
kind of dissbiity are not capable of being physically active or just rot idsrested
in sports. The findings in this study, howaver, show thal chikiren with special
needs sre nterested In sports and axercise, and many of their perents want o see
maore programs offered in schook and ities. A gender gap in sports and
exercise activity does axist amaong children with disabilities, and X s the boys who
are lass phiysically activa than the girls. Finally, the exercise frequency of both giis
and biys with disabities declines mora shavply than theds counnepats without
sabiitios from the clemeantary through mididle school and high schoal years.

A Wonen's Sparts Foundelion Research Report
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3. Boys In Immigrant Familles Are More Likely than Girls to Play Sports

Ti¥s is the first study o gathar sorss basic facts about athletic participati g
childran in immigrant families, Noatly 3 quarter (23%) of children have at leost

ane parent 5o cutside the United States. Compared to boys, girs In immigrant
Tamilles report kower rates of ath participation. Meny immigrant psrents aso
hodd more traditional attitudes toward gids’ and boys” interest in sports.

Policy Recommendations

This report is designed to ‘oster public discussion and policy debate over
the state of girts' sports and physical activity In the United States, In arder to {ulfill
its strategic ressarch initlative, the Women's Sports Foundation seeks to unite ard
educate local end national nonprofit erganizations, g t fes, schools
and spoet organizations that serve the Interast of girls' haalth and empowerment
through physical activity, A Natlonal Policy Advisory Hoard was creeted to

rovie the findings of this study and to identify key policy recommendaticns, The
members are recognized Baders from academnl h, education, bealth and
spart, Sea Appendix A of the full report for a list of thelk nemes and affiliations.

The findings In this stugy farm an evidence-based foundation te halp policymakers
assess the current stata of US. girls’ snd boys' physical activity and sports. Tha
Canter for Research on Physical Activity, Spoet & Health has worked with the
Woman's Sparts Foundation to develop nine clusters of policy recommendations
to advarca tha health and well-beirg of both girts and boys through spoerts and
physical activity. Soe the final section of the compiete report.

Go Out and! Alay: Spart and Anericid FamiNes
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Appendix F

GAO Report to the Ranking Minority Membh&ubcommittee
on Criminal Justice, Drug Policy and Human Resoyi€Cesnmittee
on Government Reform, House of Represirega
GENDER EQUITY
Menbés and Womends Participation in Hi
December 200

Result in Brief*

Since Title I X0s enactment in 1972, womenos
programs has increased significantly, whether measured bydperpon of students

enrolled in higher education who are women, numbers of women enrolled in higher

education, or the proportion of women who have received degrees in certain fields of study in
which men were the predominant degree recipieimt4.950, &out onequarter of
undergraduate students were women. Womenods s
to 43 percent in 1971 and 56 percent in 1997
predominantly male fields such as business, law, and medicirsdsoascreased greatly

although changes in other male fields, such as engineering and physical science, have been
smaller. In some predominantly female fields, including elementary education and nursing,

there have been increases in the proportion of megiving degrees. In late 1998, first

year college men and women were about as likely to receive financial aid and received about

the same average amounts of grant and loan aid. Men continue to outnumber women on

faculties in predominantly male fieddt colleges and universities.

Womends participat i on-yeargolleges tinel univerditiesenasi at e s p o
increased while mends participation has drop
hi gher rate than denactnennte the 1998 school ygar,thé e | X6 s
number of womein intercollegiate sports grew from an estimated 30,000 (1.7 percent of full

time enrolled undergraduate women) to 157,000 (5.5 percent -ginfiélundergraduate

women). Over the same period, thember of men participating fell from about 248,000 (9.5

percent of fultime undergraduate men). On average, in the -B88chool year, NCAA

member schools spent more per male intercollegiate sports participant than female
participant in recruiting, coaehs 6 s al ari es, and operations. H
athletic scholarships for women than for men. Men continue to hold the majority of athletic

director positions in intercollegiate athletics.

Because various factors such as other civil rights fawischanging societal attitudes have
al so contributed to changes in womends rol es

! Summary was extracted from the entitled GAO report,-ppReport accessed at
<http://www.gao.goinew.items/d01128.pei

2We defined predominantly male field of study as those in which, in school yeai72971) women earned

fewer than 25 percent of the degrees awarded and (2) at least 50,000 bachelor or 1,000 first professional degrees
wereaward d. The 25 percent figure is based on the Depart
occupations.


http://www.gao.gov/new.items/d01128.pdf
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effects. We found widespread agreement, however, among representatives from the higher
education community and Title IX obserg, regardless of their perspective on current Title

IX policy, that Title IX has contributed to increased opportunities and participation for

women in the classroom and on the playing field. There was no agreement, however, on

whether the law has conttited to the decline in the number of men involved in

intercollegiate sports. Although Education has not terminated its funding for any

postsecondary institution for a violation of Title IX, federal enforcement has had an effect

through other means. Edueaath 6 s Of fi ce for Ci vi l Rights (OCR)
enforcement responsibility for most Title IX issues, has instead enforced Title IX through a

variety of methods, including complaint investigations, compliance reviews, and the issuance

of policygudmce. OCRGOGs approach to enforcement emph
negotiation, consistent with statutory requirerséatattempt to secure compliance by

voluntary means. In addition, private lawsuits have played an important role in Title IX

enforcement.
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Executive Summary

The 35" anniversary of Title IX is an excellent time to consider men's and women's participation in intercollegiate
athletics. This study provides the most accurate and comprehensive examination of participation trends to date.
We analyze data from almost every higher education institution in the country and utifize data and methods that
are free of the shortcomings present in previous research on this subject. A 10-year NCAA sample containing
738 NCAA colleges and universities Is examined over the 1995-96 to 200405 periad. In addition, a complete
four-year sample contalning 1,895 higher education institutions is examined over the 2001-02 to 2004-05 period.

The results demonstrate that women continue to be significantly underrepresented among college atidetes. At
the average higher education Institution, the female share of undergraduates is 55 8% while the female share of
athletes is 41.7%. Women did enjoy a substantial increase in participation opportunities in the late 19905, but
this progress slowed consiierably in the early 2000s. In fact,the increase in women's participation levels was
roughly equal to the increase in men's participation levels between 2001-02 and 2004-05. Progress towards more
equitable partidpation numbers for men and women has stalled,

Debates over Title IX have focused more on maintaining the numerous athletic opportunities that men

have historically enjoyed rather than ensuring that women gain access (o the opportunities they have been
historically denied. In other words, the significant underrepresentation of women among college sthietes often
receives relatively Kttle attention, Instead, the debate focuses on whether or not men have maintained their
high participation fevels, and many claim that men's athletic participation has seriously declined over time. The
results of this study clearly refute this clalm and Instead indicate small overall increases in men’s participation

In intercolieglate athletics. Men's participation levels grew slightly between 1995-96 and 2001-02, a period
contalning the Cohen vs. Srown decision that encouraged colleges and universities to take Title IX more seriously,
Furthenmore, men's participation levels continued to increase between 2001-02 and 200405, a moment of tough
financial times for many higher education Institutions,

This report demonstrates the importance of providing a complete portrait of participation trends, Examination of
specific sports or sets of institutions can produce misgheading results, For example, participation in men's wrestling
and tennis declined substantially over time, but other men's sports {football, baseball, lacrosse and soccer)
experienced much larger gains. While it is true that men's participation levels foll slightly among Division I-A
Institutions, no other set of Institutions experlenced declines and many saw their men’s participation levels increase,

Major Findings

1. Women's athletic participation levels substantially increased during the fate 19905, but this growth slowed
considerably in the early 20005,

+ For the 10-year/738 NCAA Institutions sample, fernale participation grew by almost 26,000 athletes
between 1995-96 and 2004-05, but only 15% of this Increase came durlng the 2001-02 to 2004-05
period.

+ For the complete four-year/1,895 institutions sample, female participation grew by 11,000 athletes
between 2001-02 and 200405, an increase simifar to that experienced by men,

2. Women's participation still lags far behind men's participation levels,

« Far the average higher education institution in the complete four-year/1,895 institutions sample, the
fernale share of undergraduate enrollment in 2004-D5 was 55.8% while the ferale chare of athletes was
only 41.7%,

+ Forthe complete four-year/1,8%5 institutions sample, the reported number of men's participants in
2004-05 was 291,797, while the corresponding number for women was 205,492, in combination, these
figures demonstrate that as of 2004-05, only 41% of athletic participants were women and 151,149
female athletas would need to have been added (assuming no reduction in male participants) to reach
& share of 55%, the fernale share of full-time undergraduates in the fall of 2004,

Wha's Playing College Spoets? Trends in Partxipation 3
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Men's overall athletic perticipation levels increased over ime.

¢ Forthe 10-year/738 NCAA institutions sample, male participation grew by around 7,000 athletes
between 1995-96 and 2004-05, an average of almost 10 athletes per institution,

¢ Forthe complete four-year/1 895 institutions sample, male participation grew by almast 10,000 athletes
between 2001-02 and 2004-05, an average of slightly over five athietes per institution.

While i few men's sparts sufferad substantlal declines, a larger number of men's sports enjoyed increases
that far outnumbered those losses.

+  Forthe 10-year/738 NCAA Institutions sample, only tennis (-678) and wrestling (-488) experienced
declines of more than 80 athletes between 1995-96 and 2004-05. In contrast, four men sports grew by
much larger amounts: football grew by more than 4,000 partidpants white baseball (+1,561), lacrosse
{+1,091) and soccer (+758) also rose sharply.

+ For the complete four-year/1,895 institutions sample, only two men’s sports {tennis and volleyball)
experlenced declines of more than 60 athletes between 2001-02 and 2004-05, while 12 men's sports
had increases of at least that amount. Men's football, baseball, lacrosse and soccer again enjoyed the
largest Increases.

¢ For some of the growing men's sports {especially football), the participation increases were primarily
due to growth in the average roster size. As a result, the totai number of men's teams essentially
remained the same aver the period of study,

The only subset of higher education institutions that experienced declines in men's participation levels was
NCAA Division I-A schoals, the institutions that spend the mast an intercolleglate athlatics.

+ Forthe 10-year/738 NCAA Institutions sample between 1995-96 and 2004-05, men's participation grew
in Divisions Il and 1, remained mostly the same in Divislons I-AA and |-AAA, and fell only in Division -A.

+ For the complete four-year/1,895 institutions sample between 2001-02 and 2004-05, all six of the major
intercollegiate athletic organizations (NCAA, NALA, NCCAA, NJCAA, COA, RWAAC) experienced overall
increases in men's participation levels,

Policy Implications

Many of the arguments against Title IX in intercollegiate sports are not supported by the data presented in this
comprehensive report, The findings in this study have implications for the ways that policymakess think about
how Title IX has shaped the lives and opportunities of female and male athletes on American compuses.

1.
R

Further weakening of Title IX, as represented by the March 2005 policy clarification, is unjustified.

Title IX does not need to be reformed to stop large overall decreases in men’s athletic participation because
such decreases have not occurred.

The debate over Title IX should not be based on the experience of a few individual sports,

Efforts 1o analyze and stem reductions in men's sports should focus on Division |-A institutions, the only
set of institutions that experienced dedines, Future attempts 10 explain the declines of men's athletlc
participation at Division I-A institutions should consider institutional policies and practices assoclated with
the "arms race” in athletic spending.

Who's Flaying College Sports? Tresnds In Pasticipation
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How Are Colleges and Universities Doing? Grading
Participation, Documenting Expansion

This report contains an online component {avallable at www.WomensSportsFoundation.org) that enables
readers to evaluate and compare each higher education institution’s performance in refation to its peers. We
present the female share of undergraduates and the female share of athietes for each Institution to examine
whether the gender composition of an institution’s athletes is similar to the gender composition of its student
body. To help hightight colleges 2nd universities that perform well in this regard, we assign grades. To identify
higher education institutions that recently expanded the number of opportunities for fernale athietes, we also
list the change In women's participation levels over recent years. Please see page 19 for additional details and a
description of the grading criteria.

‘Who's Playing Cellege Sports? Trends in Participation 5
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Introduction

The year 2007 marks the 35 anniversary of the passage of Titke IX, which prohibits discrimination by gender In
any federally funded educational institution, Although Title IX apphias broadiy to all aspects of education, the
{focus of this report is its application to intercollegiate athletic participation. Since the passage of Titke IX in 1972,
athletic opportunities for femnale undergraduates have expanded considerably.

To what extent has women's athletic participation continued to increase over the last 10 years? Have recent
gains addressed the historical gender inequities within intercollegiate athietics? Such questions are important
but sometimes missing within the Title 1% debate, In contrast, much sttention focuses on whether male athletes
continue to enjoy their high participation levols, Some assert that men's athletics have been severedy raduced,
but these claims are rarely based on definitive statistical evidence. When sound data and analyses are utilized,
how have men's participation levels changed over time?

In the past, these questions were difficudt 1o answer due 1o a scarcity of data on Intercolleglate athletics
participation levels, which has prevented researchers from conducting substantial longitudinal analyses. As

a result, estimates of participation trends can only be drawn from a Emited number of reports, which contain
contradictory findings in terms of men's participation levels and often possess serious shortcomings, A previous
Women's Sports Foundation report {Sabo, 1997} and a 2001 Government Accounting Office {GAO) report found
that men's spoets have increased aver time, yet a recent College Sports Council (CSC) study and a 1999 GAOQ
report produced contradictory results, Appendix A discusses these reports further, and in an effort to generate
consansus, demonstrates that past findings that differ from those presented In this report are primarily the result
of shortcomings in the data and methodology these studies employ,

As a result of the Emited research, areat confusion exists regarding how athletic participation levels in higher
education have changed over time. The hearings of the Secretary’s Commission an Opportunity In Higher
Education (2002-03) focused extensively on changes in athletic participation for men and wornen cver time. The
commission members brought in several experts to discuss the existing reports with *the hope ... that there
would be some clarity and unanimity regarding some of these numbers,”but the hearings ended with little
consensus on how participation opportunities have changed over time,

The passage of the Equity in Athletics Disclosure Act (EADA) in 1934 created the opportunity for the dlarity and
unanimity that the commission members desired, This act requires colleges and universities to report detalled
data on their athletic peagrarn to the general public. While some of the reported data are flawed, most notably
the financial data, the participation data contain relatively few errors, and researchers can identify and adjust for
these errors,

This report utilizes available EADA data to provide the most accurate and comprehensive analysls of how
intercollegiate athletic participation levels have changed over time. This report differs from earlfer studies in

a number of important ways. The sample contains almaost all institutions of higher education, while previous
studies used only a subset of schools. As demonstzated in Appendices B and C, we expended great effort to
ensure data validity, steps that were not taken In many previous reports. And finally, this report uses data that are
publicly available, so unlike previous analyses of participation trends, the validity of the findings presented here
can be scrutinized by the greater research community.

Due to changes in the reporting requirements of the EADA over time, we use two samples of higher education
Institutions throughout this study. Our*10-year/738 NCAA institutlon sample”includes the 738 NCAA institutions
that reported data for the 1995-96,2001-02, and 2004-05 academic years. Our‘complete four-year/1,895
Institutions sample” contzins the 1,895 higher education institutions that reported data for 2001-02 and 2004-
05, a nearly complete roster of all postsecondary institutions that offer athletic departments. As discussed In
Appendix B, we use a smaller sample for the 10-year period, because the EADA did not require institutions to
report participation data 1o the Office of Postsecondary Education {OPE} until 2000-01. As a result, a more limited
amount of dota Is available for 1995-96.
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Findings

Women's Participation Table 1:Women’s Participation by Sport, 10-Year/738 NCAA
Institutions Sample

As demonstrated by Table 1, female
participation in intercolleglate athletics

ot 199596 200102 200405 Change:95.04
Increased by approximately 25,000 :o::f 10752 4502 15032 - T
athletes over the 1995-96 to 2004- s Yind oy s 279
05 period for the 10-year/738 NCAA Safeball 9706 085 11,90 2200
institutions sample, These gains were bt i ‘:“ X c:m A
concenivuted v the macly yuses of the .lacmss:g 3038 4432 458 1,59
zmod EEPIOJRI NS gander Gell 1,795 2,740 1,95 1,161
quity slowed conskderably during the
last three years of the period. Almost | ' Hocker <l ra2 L9e m
85% of the Increases in women's Watsr Pelo a i 2 5
participation occurred between 1995- Equestrion ER)| LAl 101 mno
96 and 2001-02. Vollaygall 9,191 9469 9,59 05
Faeld Hockey 3555 307 4356 )
Participation trends varied signiﬁcanlly Bastotball 0316 10,721 10,626 310
across sports, Soccer grew by more Othes Spoets® 279 550 3 294
than 4,000 participants, while rowing Eowling 29 224 285 260
{42,779), softball (+ 2,203}, swimming
{11,630) and lacrosse (+1,550} also :;::u ok L:: ' ;:: ,_:2,: ::;
experienced substantial gains. Our Suiling o 28 41 100
estimates also demonstrate similarly e tio o 195 2

sized increases for cross country,

indoor track and field, and outdoor :‘"":-‘ 73 3: Aa: ::
track and field (see Appendix C for a st oy 8y 29

discussion of these sports). In contrast, foush L S i B
a mniber of sparts sxyuash; tennks, Subtotal 69,336 85,738 88,320 18,901
skilng, rifle, sailing, gymnastics and Cros Country** (Esximated Incroase of 1,426 patidpants)
fencing} experienced relatively little or | Indoor Track & Fleid™* E icrease of 3,478 ?

1o growth for women. Outitor Track & Fild** Estirmated & of 1,99 participants)

Total (Estimated fn of 25,845 partick

The results tn Table 2 demonstrate
that participation fevels for women * Other Sperts Incude archery badminton, ice skating, hsco, Sghtweigh raming. pistol,
Increased by more than 11,000 athletes | poly, rodeo, rughy, synchronized swimaing, track & skeet shoating water skiing, ard
between 2001-02 and 2004-05 for the wiestling, Nona of thase speets have mone than 10 teanms in any you,

complete four-year/1,895 institutions ** See Apperdix C for further di of cross country and brack and field estimates.
sample. The trends across sports did

not differ from those reported for the

2001-02 to 2004-05 period in Table 1. The number of participants in squash, gymnastics and tennis fell, while the
largest increases eccurred in soccer, track and field, cross country, softball, swimming, volleyball and golf.

The number of women's teams also grew substantially in the late 1990s, but this growth slowed in the early
2000s.{See Table 3.} For the 10-year/738 NCAA institutions sample, 876 teams were added batween 1995-96 and
2004-05, an Increase of more than one team per school. For the complete four-year/1,895 Institutions sample,
the increase was 394 between 2001-02 and 2004-05, suggesting that only a minority of institutions added
women's teams during this pariod. The differences by sports were similar 10 those reported for participation
levels, except that one sport, golf, became more noticeable as a growth sport. An additional golf team dees not
create as many extra participants as other sports do because the average roster size for golf is refatively smatl
(7.2).
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Table 2: Women's Participation by Sport, Complete
Four-Year/1,395 Institutions Sample

o
Tetal

Sport 2001-02 2004-05 Changs
Soccer 6,312 28,576 2204
Softball 5018 25297 ire
Swaimming 10,731 1371 640
Viokeytall 0 21408 674
Golf 4237 4783 360
Lacrasse 5385 579 405
Equestriem 1467 LI51 284
Rodeos n7 554 2y
Ice Hockey 1427 14538 21
Rowing 6,58 6,780 200
Dankeitaal e 24381 162
Bowling an 589 161
Wazter Polo 1638 1,768 150
Finkd Hockey 5176 5308 132
Saifing 510 395 85
Fendng oo 1 45
Filfle m 9y o
Skilng 53 523 0
Badminten 144 153 9
Squash 38 2 -16
Gymnastics 1483 1424 -5
Other Sports* 1,142 1o -2
Tonnis 10,212 30,023 -183
Subtetal 148,937 155,516 6,579
Crass Country** (Estimated k of 837 participants)
Indoor Track & Held** I d of 1,815 participantsy
Outdoor Teack K Fleda** (Esti J of 1,811 p, P

Total {Exti: di of 11,043 participants)

* Other Sports Include archery, bee skating, juco, lightweight 1owing, pstal,
polo, radea, rughyy, synch 3 table tennls, team handball
water skiing. weight iifting. ond weesting. Nune of these sports have mone
than 10 teams n vy year,

**Sce iz C for further discussion of ceoss country and track and field

Table 3: Changes in Team Offerings, Women

Sport 1995.2006*

20012004

Seccer 162
Golf ALH)
Softhel »n
Track and Field, Indcor**
Lacrosse

Track and Fleld, Quadoor™™
Swinering

Croas Country™

bowlm

Water Polo

ke Hockiey

Rowing

Volleybat

Raskethall

Fledd Hockey

Ecpmstran

Rodeo

Other Sports

Safing

Rl

Sqsash

Fencing

Sking

Gymnastics

Terwii

~
-

o-wu-SYoRdBYEBEEERY

ool

2
68
33
Ll
”
18
15
"
17

-«
~§
o

*The fiest column of resudts containg the number of
teams sdded, an nel, betwean the 199596 10 200405
peeiond for the 10-ywar738 NCAA natitutions ample.
e secend ceiumn contakv the same infcemation foe
1he compiete fouryears1,96E institutions samgle for the

2001-02 to 2004-05 pericd.

** See Appendix C for further discusston of cross country

and track and Deld timatos.

estimates,
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Men’s Participation Table 4: Men's Participation by Sport, 10-Year/738 NCAA Institutions
Sample

Male participation in intercolleglate
athletics increased by Sport 1995-96 2001-02 200405 Change: 95.04
approximately 7,000 athletes over Football 43814 46216 A7A70 4056
the 1995-%6 to 2004 05 period for Navebol 194352 20506 29,043 1,551
the 10-year/1,865 NCAA sampie, Lacrosse 4482 5,148 5573 1,000
{See Table 4.) This increase was Soceer 11492 13847 14,250 758
steady over the period, occurring n S146 6136 pren 128
during good economic times ,
for colfeges and unlversities (the ks Sparts 5 45 6 o
late 1990) as wedl as refatively Vet Pala o2 o3t “ 8
bad economic times {the early Voleybal 79 85 758 hid
2000s). The gain in men's overall Howing 21 2396 2436 b
participation masked differences Batketball 13,808 1842 11,468 “0
across individual sports;increases Shilg 417 402 405 12
in the growing sports were Ice Hockey o 057 3003 -4
substantially larger than the Hifle 210 210 169 4
declines in the remaining sports, Fencing & 542 336 42
Four sports accounted for almost all Squssh a8 4 68 @
of the Increase in men’s participants: | ¢ P 403 436 73
football grew by more than 4,000 Go¥ 008 5901 332 o
participants, while baseball {+1,561), 2
facrosse (+1,091) and soccer {1758} | M % et i 7
also rose sharply. Meanwhile, only Wresting o0 A7 450) B
two sports dedlined by more than Tennk 6,252 5780 5,572 -680
80 athiotes, and those doclines were | Subtetal 126,401 130377 132,741 6,310
relatively small at -630 (for tennis) Crens Country** (Estimased increase of 42 participases)
and -488 (for wrestling), In general, | Indoar Track & Heid** (Estimated increace of 955 participants)
the trends by sport were similar for | Dutdose Track & Fukd** [Estimated deciease of 202 participaets)
men and women In that the sports | yetal (Estimated Increase of 7,101 participants)
experiencing no growth for women
were those that had declines for * Qi Sports inchicke aeghecy, bawling ¢rickes, oquestrian, jud, sprint footbal,
men. Bghnweight Foming, pistod, polo, rodan, sughy, tack & skeet shooting, and wates sking.

None of these spoits have maeee than 10 teams In any yeac

Although small in terms of total ** Sce Appendhi C for further discussion of cross country and track and field estirmates

athletes, the reductions in some of
the Individual men's sports were
relatively large In percentage terms.
For exampile, rifle fell by only 41 athistes, but that was a 20% decline from 1995-96 levels. To demonstrate how
Important scale Is, consider the following: in 2004-05, the combined number of participants for men's water
polo, volleyball, skiing, rifta, fencing, squash, sailing and gymnastics was 3,693, In contrast, the number of feotbalt
participants grew by 4,063 between 1995-96 and 2004-05. In other words, if the 4,063 increase in participants
occurred in these eight sports rather than football, each of these sports would be more than twice as large in
2001-05.

As indicated by Table 5, the growth in men's sports between 2001-02 and 2004-05 was even larger when one
considers all higher education institutions (Le. the complete four-year/1,825 institutions sample), During this
period, men's participation levels increased by close to 10,000 for the 1,895 institutions reporting data for both
years. This Increase is very simifar to the 11,000 participant increase reported for women in Table 2 for the same
set of institutions. Almost two-thirds (16 of 25) of men's sports experlenced gains between 200102 and 2004-05.
Table 5 shows that the declines In individual men's sports were very slight in relation to the gains in other sports.
Only two men's sports experienced declines of more than 60 athletes, while 12 men's sports had increases of

at least that amount. As in Table 4, the men’s sports that experlenced the largest galns were footbali, baseball,
soccer and lacresse, whose gains dwarfed the losses experienced by volleyball and tennis, the two sports with
the largest deciines,
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Table 5: Men’s Participation by Sport, Complete Table 6: Changes In Team Offerings, Men
Four-Year/1,895 Institutions Sample
Spart 19952004 2001-2004*
Sport g 200008 Change| [Tk Ficid indooi*s ) 37
Foottaall 7374 76639 2025 | |Lacresse » g
saseball 44,367 4651 2104 | |Bosetall 3 15
Soccer M542 20,003 1361| | 2 I
Lacrosse 695 7730 765 ‘c"m":"j"“":’ s ': ‘:
Swimening 1917 1309 an| |0 -::F-w. - > :
asketball 1135 RS589 34| Lo s 3
Othar Sparts* 786 3064 278 | posen . %
Galf 1129 11,874 245 | gyciemmalt 2 8
Safing 498 581 83 footisall 3 |
Water Polo 1,284 1,861 77| |sating 2 2
Bowling n2 302 70| | e Hockey 2 0
Rodea 1058 1,128 67| |waterpolo 3 3
fencing 68 620 sz| [Sking 0 3
Sepsh 385 380 5| | Sanash 2 a
Wrestling 7453 7478 5| | 1 3
Sking 578 562 -1g| | Pewing ° 7
ke Hockey 4013 4025 az| [Fening s 2
fowing 289 2876 23| [Smaing =4 3
Rifo 263 232 31 :::’n:h _|: "_:
Gymnastics 353 295 58] | yesting .” 8
valleytat 1,752 1624 REL] [ e s B
Tennis 9391 9052 -339] [otal 2 >
Subtotal 232,541 240,773 8,232
Cross Country*® of 84 partkipents) *The first column of results contains the number of e
incdoor Track & Field* di of 759 partick siéded, on net, between the 1955/96 1o 2004405 perind for
Outdoon Track & Fiald** f 890 partkcipants) :’mﬁ"”f‘ ’:CMMW‘:’."}"?" Mg T ““"',“
Tetal (Evfimated | of9.965 participants) | | fouryear?),96% institutions sampso foe the 203182 10
2004/05 paried,

* Other Sports inchude archery,cricket juda, speint footbed, Nghtwesght ** Soa Appandix Cfor further discussicn of cross country and
rowing, phtol, pelo, radec, rughy, tabile Tereds, Teant hincitall and water track and fiekl
sefing. Nore of thepe sparts have maore than 10 teams in any year
**SeeMp Cfor further of cross country and track and
Held estimates.

This averall growth in participation, however, did not translate into growth in the number of men's teams. As
Indicated in Table 6, the overall number of men's teams experienced almost no change over time. The number
of teams for same individual spocts, however, did increase or decrease over the period of study. There are two
reasons why the overall number of men's participants increased but the overall number of men's teams did not.
First, the average roster size increased between 1995-96 and 2004-05 for several men's sports, most notably
football (+7.0), baseball {42.3), lacrosse {+3.4) and soccer (+1.2), Second, the sport experiencing the largest
dacline was tennis, which had teams with an average roster size of 9.4 in 2004-05. Meanwhlle, the average roster
sizes in 2004-05 were quite large for growing sports such as lacrosse (32.9), baseball (30.0) and seccer (24.6).
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Female Share of Athletes

While women's participation increased more than men's participation, females still comprise a minority of
athletes. For the complete four-year sample of 1,895 institutions, the reported number of men’s participants in
2004-05 was 291,797 while the corresponding number for women was 205,492, In combination, these figures
demonstrate that as of 2004-05, only 419 of athletic participants were women, and 151,149 female athletes
would need to have been added (assuming no reduction in male participants) to reach a share of 559, the
fernale share of full-time undergraduates in the fall of 2004 {NCES, 2005).

As demonstrated in Figure 1,the female participation share changed little (from 41.1% to 41.3%) between 2001-
02 and 2004-05 for our complete four-year/1,895 institutions sample. Figure 2 shows similar findings over this
period for the 10-year/738 NCAA institutions sample, but it also depicts substantial improvement during the late
1990s. Between 1995-96 and 2001-02, the female share of athletes Increased from 38.2% to 42,2%. The female
share only increased four-tenths of a percentage point between 2001-02 and 2004-05 {from 42.2% to 42.6%).

Figure 1: Percentage of Female Athletes Figure 2: Percentage of Female Athletes
Complete Four-Year/1,895 Institutions Sample 10-Year/738 Institutions Sample
50% 50%
41.1% 413% 42.2% 426%
40% |- W - M
30% |- 30%
20% |- 200 |
10% |- 10%
0% % — -
2001-02 2004-05 199596 200102 200405

The much higher participation levels for men do not Imply that a larger number of men's teams were offered.
Among our complete four-year/1,895 institutions sample, the average institution offered 6.3 men's teams and 6.7
women's teams in 2004-05. The contrast between the participation and team numbers mainly reflects the large
average roster size for football, which was 93 for the 823 institutions offering the sport in 2004-05

Compliance with Title IX

To demonstrate compliance with Title IX, higher education institutions must meet requirements in three
areas: participation, athletic financial assistance and other program areas. For a complete description of these
standards, please see Appendix D, To determine whether coileges and universities are providing aquitable
participation opportunities to female athletes, the Office for Civil Rights {OCR) has developed the following
three-prong test.

Prong One: Substantial Proportionality. This part of the test is satisfied when participation
opportunities for men and women are “substantially proportionate”to their respective
undergraduate enrollments.

Prong Two: History and Continuing Practice, This part of the test is satisfied when an institution
has a histary and continuing practice of program expansion that is responsive to the develeping
interests and abilities of the underrepresented sex (typically female}).

Prong Three: Effectively Accommodating Interests and Abilities. This part of the test is satished
when an institution is meeting the interests and abilities of its female students even where there
are disproportionately fewer females than males participating in sports {U.S, Department of
Education, 1997).
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Aninstitution fulfillsthe Table 7: 2004-05 Substantial Proportionality and

partidpation requirement i it Program Expansion Estimates

adheres to any or just one of the

tﬁm ‘;"Z::i‘:t‘;:b?"" The i 10-Yr NCAR Sample _ Complete 3-Yr Sampl
o4 s Disclosure % Undergiaduses Fomal 55.3% 558%

(EADA) data allow oneto make [y ysrir to i pasiy

several broad-brush inferences
S Average Proportionaity Gap §Prop Gapl 125 141
with regard to compliance with Percant of Institutions:

the first two prongs of the Title IX with Prop Gap > 3 = ey
athletic participation standards. | . p05 Gap >3 76.5% 807%
Table 7 contains detalled with Prop Gap > 10 a.¥% 65A%
information on the extent with Prop Gap > 15 393% 463%
to which participation with Prop Gap > 20 n¥e 2B6%
opportunities were “substantially | with #op Gap >25 10.2% 14an
proportionate”to undergraduate | with frop Gap > 30 2% 63%
enrollments. For the complete Percent of Institutions Adding Women's Teams on Net:

four-year/1,985 instituticns Sotween 2001-02 and 200405 1% 260%
sample in 2004-05, the female Butwren 1995-06 and 200102 65376 "z
share of undergraduate

enrollments was 55.8%, while

the female share of athletes was 41.7%. In combination, these figures mean that the average Institution had a
proportionality gap of 14.1 percentage polnts and was far from compliance with the first preng of the test. The
figures were only dightly better for the 10-year/738 NCAA institutions sample, which had an average female
share of athletes of 42.7% and an average proportionality gap of 12,5 percentage paints,

In a 1996 policy clarificatlon, the Office for Clvil Rights (OCR) stated that they would:

consider opportunities to be substantially proportionate when the number of opportunities that
viould be required to achieve proportionality would not be sufficient to sustain a viable team,
ia, a team for which there is a sufficient number of interested and able studernts and encugh
available competition to sustain an intercoliegiate teamn (Office for Civil Rights, 1996).

Depending on the size of the institution’s athletic department, an institution would need a proportionality gap
between one and three percentage points to meet this standard, As Table 7 indicates, the large majority of
institutions [somewhere above 86,%% or 1,620 institutions) did not achieve substantial proportionality in 2004~
05 because their female share of athletes was below their female share of undergraduates. Furthermore, many
institutions were far from compliance with the first prong; for example, 46% of the complate four-year/1,895
institutions sampie had a proportionality gap greater than 15 percentage points.

Table 7 also demonstrates that approximately a quarter of institutions added a female sport on net between
2001-02 and 2004 .05; that is, around 25 percent of institutions increased the number of women'’s teams they
offer, Some of these institutions, however, may not be in compfiance with Prong Two {a history and continuing
practice of program expansion), because the 1996 OCR Policy Clarification suggests that a more thorough
examination is requived, The results in Table 7 indicate that a much farger share of institutions (66%) added &
female sport on net between 1895.96 and 2001-02. However, no OCR guidelines suggest that increases in such
an historical time frame without additional expansion would demonstrate a history and continuing practice of
program expansion,

In combination, the figures in Table 7 clearty indicate that the majority of institutions would not meet elther of
the first two prongs of the three-prong test. Move than 86 percent of institutions would not meet the substantial
proportionality standard, and 75 percent did not increase their number of women's teams in the early 20008 A
reliable estimate of Prong Three compliance cannot be conducted using EADA data and is therefore beyond the
scope of this report,
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Distribution of Institutions Across Athletic Organization
Affiliations and Divisions

To this point, we have discussed colleges and universities In the aggregate. The following two sections examine
how participation trends and cormpllance levels vary by an institution's organizational affiliation and the

division within the organization in which It competes. It Is helpful to first provide sorne perspective regarding
the lecation of most intercollegiate athletes, because the vast majority of these athletes compete outside

the imelight of the national media, The casual observer may believe that intercollegiate athletics primarily
takes place within large athletic departments that offer football and compete in Bowl Champlonship Series
[BCS) athletic conferences (Big-10, Pac-10, Big 12, SEC, ACC, Big East). But as Figures 3 and 4 demonstrate, BCS
institutions comprise only 3% of the higher education institutions that offer athletlcs and account for only 8% of
Intercollegiate athletes.

Figure 3: Distribution of Institutions Across
Athletic Organizations and Divisions, 2004-05

Figure 4: Distribution of Participants Across
Athletic Organizations and Divislons, 2004-05
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Nearly half of the colleges and universities that offer athletics ate not in the NCAA (around 48%}, although the
smalfer size of athletic programs at non-NCAA institutions cause them to contain only 27% of the totsl athletes.,
These schools mostly reside In the National Assocation of Intercollegiate Athletics (NAIA) and the National
Junior College Athletic Assoclation (NJCAA). The other 499 of athletic departments reside at institutions that
are in the NCAA but in other conferences within Division | or In Civisions Il or ll. Unlike Divisions I and I, Division
Il institutions do not offer athletic schoalarships; alse, schools in Division B face lmits on the number of athletic
scholarships allowed that are different from those in Division |

Participation Levels by Affiliation and Division

Table 8 describes changes in participation levels by NCAA division and subdivision between 1995-96 and 2004-
05 for the 10-year/738 NCAA institutions sample. The results indicate that the average institution in the 10-year
NCAA sample added 35 female athletes, with steady growth throughout the NCAA, as each division increased
its number of fernale participants by at least 20 percent. The largest gains, in terms of number of participants,
occurred in Divislons A and FAA. The results prasented earlier in Table 1 demonstrate that most of the gains
{about 83%) took place during the first six years of the period.

The evidence In Tabje 9 {which contains information for the complete four-year/1,895 institutions sample) also
suggests that the gains for female athletes slowed between 2001-02 and 2004-05. The average NCAA institution
added about seven to eight female athletes over the period of study, with the largest increase acowring among
non-BCS Divislon 1A institutions. Outside of the NCAA, NAIA schools experienced the largest growth (eight
female athletes per institution), while two-year institutions in the NJCAA and the Northwest Athletic Association
of Community Colleges (NWACC) lagged behind.

Tables 8 and 9 (on the following pages) also report information on how changes in men’s athletic participation
varied across organizations and divisions. The figures in Table 8 demonstrate that the overall galns for men
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Table 8: Participants by NCAA Division, 10-Year/738 NCAA Institutions Sample
Tetal Partidpants Particdpants per Institution
¥Inst, 1995.96 200405  Chamge 1995-96 2004-05 Change
Women
All KCAA Institwtices 736 101,570 122415 25845 1376 1725 350
DVivision | 209 40,346 58059 12395 1723 2184 450
Do oA (BCSH (24 13,636 173385 Jase 2213 85 67
Dév.|-A (Non BCS) 3 6278 BAT1 2,193 161.0 032 %2
Do LA B8 15823 19718 3395 179.8 24 M3
Div |- ARA &® 734 9,008 1674 1222 150.1 79
Division § "0 14574 25N 4997 911 1193 78
Division it 20¢ 35,856 3449 7583 135.9 1646 %7
Men
AINCAA Institutions 738 163,998 171,099 7501 2222 2318 90
Division | 269 74513 72,736 1,777 2770 oA €0
D, |-A (DCS} w 22595 21918 472 3733 %53 79
Div. 1A (Non-8CS} 9 11045 10,766 419 96 764 238
D -AA 83 26,363 .02 -5 2996 Py 0o
Do IAAA “w 8933 8953 20 1e89 192 as
Division 180 28,765 31,886 7 1528 127 173
Division 1| 264 55,988 61210 5222 2121 n19 198
* An irasitution & anly seporsed in a Gvision and wibdivisicn if they are in that dassification for 1995696, 200142, and 2004-05.

reported in Table 4 (on page 9) were driven by substantial gains for male athletes in Divisions Il and Ill, The
average institution in these divisions increased the number of male participants by about 17-20 over this

period, In contrast, NCAA Division | institutions reported declines in men's participation levels, Furthermare,
these declines were concentrated within the upper levels of Division L Division I-AAA schools (which don't offer
football) and Division I-AA schools {which have a lower football scholarship limit of 63) saw Jittle change in men's
participation levels over time. The daciines solely occurred for Division I-A institutions (which can offer up to 85
feotball scholarshlps). Within Division I-A, the fargest reductions occurred for schools located outside of the BCS
conferences; they saw a drop of 24 participants per institution, much higher than the eight-participant drop for
BCS schools.

The evidence tells a simiar story when one ines all mtercollegiate athletic organizations. (See Table 9, next
page.} Between 2001-02 and 2004-05 for the complete four-year/1,895 institutions sample, the only decreases
for men's participation occurred among non-BCS Division I-A institutions and among institutions switching
affifiations within Divisior, | over the period. The reductions in the latter group (which are not listed separately in
Table 9) primarily came from the seven Division | institutions that dropped football over the period of study and
moved into Division I-AAA. Only one Division | institution added football, The fargest gains for men occurred
within the NAIA, where the average institution added 15 athletes over the period of study.
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Table 9: Participants by NCAA Division, Complete Four-Year/1,895 Institutions Sample
Total Participants Participants per Institution
#inst. 200102 200405 Change 200102 2004-05 Change
Woren
Al Institusions 1835 158,623 209,666 13,043 18 noe SA
NCAA agt 149472 156,687 s 1550 1625 75
ol m 65,537 67,753 220 2012 ma 69

D 1A BCS) L5 wos 18373 “2 305 357 57

Do 1A {Non-BCS) e 10,337 11,082 745 1950 xm1 141

Oov AA 113 23026 2376 762 2038 2105 687

Dy AN &8 12,028 12,200 472 1473 152.0 57

Div il 263 20626 30,613 1,589 1957 n3 75
Div, I8 375 34403 ST 305 1451 1531 o
NAIA 39 17522 19,627 2505 717 821 BA
[+ 17] 104 6434 7006 525 [ ] or4 50
(= A1} Ared 1332 11,803 An 0na ne s
NCCAA 49 585 1192 w o, Mo w6 35
NICAA o V2,04 18597 &50 “Ha Q7 15
Civl 20 767 9,055 298 %9 4.2 14
Giv 0 L3 3783 3,005 122 440 5S4 14
v, » 3z 4,035 207 H5 a9 22
oA 95 7,305 7 408 %39 2 43
NWAAC n 1537 1,511 -26 480 412 A
Men
Al Instibations 1895 W15 295100 9505 1505 1556 53
NCAA %4 200355 210,951 44606 240 188 a3
Oiwl ho)) #3959 §3.008 423 815 2587 29

Do A LBCS) 63 22583 2261 28 3585 3589 aa

Diy, 1A {Non-BCS) 50 13631 13,2¢8 364 ms 2654 73

DV AN "3 32208 033 na 2850 2860 10

Div. AAA a3 12460 12,54 134 150.1 1537 16

Div.® %1 43,177 U356 1679 1654 1719 L2
[+ 8] s 77510 8,543 4033 200.7 274 (L]
NAIA 19 26204 5858 1394 10495 1249 150
Ciwl 104 9560 1o (1] A 1664 109
Div,h 127 15,008 17,51 2526 AALA 1380 199
NCCAA Ll 1303 1503 " 340 167 27
NICAA 431 29475 9,958 483 caA 695 1.1
Div! 220 14461 14,502 a1 €57 59 a2
Oiv.a 86 5776 5385 209 612 696 24
O3 92 6990 7,048 158 760 ni 17
coa 95 13709 14,350 681 1443 1515 12
NNAAL 32 1810 1572 61 560 s05 1.0
* An Institusion ks only reporsed In 3 division and subdivision wmth that clessification for 700102 and 2004-05,

** NCAA refers to the Natlonal Colleglate Athletic A ' A refers to the Nationsl Assecistion of | dleglite Athlotics;
NCCAA refers 1o the Naticnal Ovhlim Colege Athletic AMWO'\.NKM refiers 10 the Nations Jorder College Athiutic Assotiation:
COA refers 1 the California G Coflege € on Athlotics; NWAAL rofers 10 The Northwest Athletic Assaciation of
Cammunity Colkges
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Title IX Compliance by Affiliation and Division

As indicated in Table 10, some vasiation existed across the 10-year/738 NCAA institutions sample in terms of
our very rough estimates of compliance with Prongs One and Two of the participation requirement of Title X,
In 2004-05, Institutlons in Division 1-A BCS conferences had the smallest average proportionality gap, but that
was not because they had the highest share of women among their athietos. Although thess institutions
had a relativedy high share of female athietes (449), the primary reason why they had the lowest average
proportionality gap was thelr relativedy low female share of undergraduates {50%). in contrast, Division |-
AAA schools had 3 substantially higher female share of athletes {5046} but an even higher fernale share of
undergraduates {SB.5%), Similarly, Division I-A schools that were not in BCS conferences had a similar fernale
share of athletes (45%) as their BCS counterparts, but had a higher average proportionality gap because 53%
of their undergraduates were female. Divisions I, 111 and |-AA had the lowest female share of athietes and the
highest proportionality gaps among all NCAA classifications,

Table 10: 2004-05 Substantlal Proportionality and Program Expansion Estimates,

10-Year/738 NCAA Institutions Sample

AlNCAA Divl Divie Div it Divi-A Divi-A  Div1AA DiviAAA
(BCS]  (mon-BCS)

Frrenor;
Propertionality Gap 125 92 165 133 a2 a5 125 83
Percent Undergeaduates, Femrale 553% 543% STam S50% S0 S 543% 58.5%
Percent Athletes, Female A2M A50% &0.0% ALT% 440% A44.6% 41.8% 50.2%
% with Froportionality Gap > 3 a5.2% 78.1% 22.7% 3905 733% 6.2% 852% Te3%
S with Proportionality Gap » 5 768% a2.0% B7.2% a53% 7% 550 735% 36.7%
% with Proportionality Gap > 10 58.3% 40.5% 1.2 67 0% 267% 35,5 S56.8% 35.0%
% adding women's teass 01-04 24.9% 106% 3.0 /AR 133% B66 159% 23.3%
% adding women's tearns: 95-01 65.0% 729% 51.1% E1A% 750% T4 795% 53.3%
# of Institvtions 736 %9 B0 264 &0 % a8 ©w

* An institusion & only roported in a division and subdivision If they are in that dassification for 1995-95, 2001-02, and 2004-05.

In terms of program expansion for females, Division Il boasted the largest share of institutions that added
women's teams between 2001-02 and 2004-05, while Divisions |-A {BCS) and FAA had the lowest shares, In
contrast, Divisions I-A and I-AA had the highest share of Institutions that added women's teams over the 1955-96
to 2001-02 period, while Division -AAA had the lowest share.

Table 11:2004-05 Substantial Proportionality and Program Expansion Estimates,

As Indicated by

Table 11, athletic Complete Four-Year/1,895 Institutions Sample

organizations

| n?:' e complete Measure All NCAA NAIA  NCCAA  ROCAA COA  NWAAC

four-year/1,895 | Aeas

sample differed Propoctionality Gap (LA 130 159 69 163 194 95

substantially Percenmt Uncergradatas, Femake S53%  S5A%  STSM 493%  S61%  SSA% S4m%

in meetings Fescont Athletes Female A1T%  A2A%  ALO%  d424M  30BW  360M  453%

Prongs Oneor | %with Propartionality Gap > 3 #65%  §62%  BOAW  TSE%  007% 047N  BAA%

Two of Title IX's | % with Praportianality Gap > 5 207%  T8A%  BAS%H  63A%  BAI%  88A% %

three-prong % with Proportionality Gap > 10 G531 612%  TBIW 1% T12%  853%  435%

test, Among % adcling women’s rsensc01.04 260% IS 360%  341% 197%  175% 125%

the largest 4 of Instituthons 1855 264 239 41 431 95 2

organizations,

NAIA and * Anvinstitution Is anly repartest In a division and subdiviskon if they are in that ckyssfication foe 2001-02 and 2004-05.

NICAA schools | ** NCAA seders to the Mational Caltegiste Atitic Assodathon: NAU selers 1o the Assockation of

had slighﬂy IntercoBegiite Athtetics; NCCAA refers 1o the National Christian College Athiatic Assodation: NJCAA refers to the
Notiona Jurtior Collge Athletic Associatisn; COA rafess 1o the Calfernla C y College C on

higher average | iyetics: MWASC refers to fha Neethwest Athlesic Assoxiation of C y Colloges,
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proportionality gaps than thoce in the NCAA. Note that relative to the NCAA, the fermate share of undergraduates
was higher at NAMA Institutions, while the female share of athletes was lower at NJCAA schools. Among the
smaller organizations, the NWAAC and the National Christian College Athletic Assoclation {NCCAA) had relatively
low average proportionality gaps, while the California Community College Commission on Athletics {COA) had a
very high gap. These figures resuited from a relatively low femalbe share of undergraduates at NCCAA Institutions
[49.3%), a refatively high female share of athletes at NWAAC colleges (45.39%), and a low female share of athletes
at COA colleges (36%).

In terms of expanding wornen's athletics, the three organizations representing four-year Institutions did considerably
better than the three representing community colleges. Siightly more than one-third of Institutions within the
NAIA and NCCAA, and about one-quarter of NCAA schools, added at least one female team on net between
2001-02 and 2004-05. The analogous figures for NJCAA, COA and NWAAC ranged between 13% and 20%.

What Explains These Participation Trends?

This report provides the most accurate and comprehensive description to date of how men's and women’s
participation in intercolleglate athletics have changed over time. An upcoming Women's Sports Foundation
report {January 2008) will examine the extent to which Title IX, spending on prominent men's sports, high school
participation lavels and other factors contribute to the participation trends observed. Although a thorough
examination must be left to that report, the findings in this report provide some meaningfil insights.

Alter substantial arowth during the second half of the 1290, gains in female participation nearly leveled off
between 2001-02 and 2004.05, While the fiscal challenges experienced by colleges and universities during

the early 2000s may account for some of the slow growth in averall female participation, they de not explain
why male and female participation levels inc d by similar amounts even though female athletes still only
comprise 41% of athletes, Given that the rapid gain in wormen's participation levels coincided with the Clinton
administration, while the much siower growth occurred during the Bush administration, any changes in suppaost
of Tithe IX across these two different administrations could provide an additional explanation,

The steady gains for male participation certainly counter claims that Title IX has led 1o widespread reductions
n men's sports, In fact, men's participation grew between 1995-96 and 2001-02, 2 period containing the Coben
v. Browm decision, which pushed colleges and universities to take Title IX more seriously, In addition, between
2001-02 and 2004-05, many cofleges and universities faced extremely difficult financial situations as a result of
the general slowdown in the national economy. In such a budgetary environment, institutions would welcome
any opportunity to cut costs, Yet, overall participation in men's athletics continued to grow. Thus, the evidence
does not support the argument that pressures to comply with Titke IX fed to overall reductions in men's sports
over the 10 years spanning 1995-96 and 200405,

We do find reductions in men's participation levels for Division 1-A Institutions, especially those in non-BCS
conferences, Division I-A institutions may face the greatest pressure to comply with Title [X because many female
athletes desire the opportunity to participate at the highest level of competition. Such considerations may
explain the high growth in women's participation at these institutions over the period of study, But a Division I-A
schools face another concern that is much more severa: the pressure to increase spending levels by an amount
simélar to their competitors, especially in high-profile men's sports,

These pressures have contributed to extremely high expenditures among Division I-A institutions. According to
a recent NCAA study {Fulks, 2005), the average Division I-A athletic program has expenditures of $27.2 million,
far above the $7.5 million spent by Division I-AA programs or the $2.7 million spent by Division Il programs with
football. Furthermore, Division I-A institutions devote & much greater share of their dotlars to men's football,
Among those expenditures allecated to specific sports, 41,6% of Division A expenditures go to football, while
the corresponding shares are only 26.6% and 29.0% for Division I-AA and Division Nl (with football), respectively.

The results of this study also demonstrate that participation trends differed across Individual men's sports. For
example, we find that men's lacrosse and soccer have grown steadlly while men's tennis and wrestling have
declined. What ¥ the csuse of these trends? Neither Title [X nor spending on men's football seems like & good
explanation. A variety of sport-specific factors is more likely the culprit and the forthcoming Women's Sports
Foundation report will examine some of these alternative explanations,
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Policy Implications

For too long, policymakers have been forced to rely upon a set of confusing and contradictory estimates of how
intercollegiate athletics participation has changed ever time. This report addresses this problem. It produces
clear evidence regarding participation trends and, furthermaore, it demonstrates that two recent reports on Title
1X have yielded erroneous findings due ta shortcomings in their data analysis and methodology. (See Appendix
A for a systematic critique of these two studies.) The participation trends revealed by this report have several
important implications for the ways that policymakers think about Title IX and shifting patterns of female and
male athletic participation.

Implication #1: Further weakening of Title IX, as represented by the March 2005 policy
clarification, is unjustified.

Women continne to be significantly underrepresented in college athletics and the growth in their participation
slowed considerably in the early 20005, These findings provide no support for weakening Title X, bot the

March 2005 policy clarification did exactly that. By afowing institutions to use an online survey 1o demonsteate
compliance with Prong Three of Title IX’s participation standard, this clarification substantially reduced the
pressure on institutions to ensure gender equity by expanding opportunities for women. Past resoarch and basic
methodolegical principles demonstrate that exclusive reliance on such a survey will not fairly reveal the interests
and abllities of female athletes (Sabo & Grant, 2005).

Implication #2:Title IX does not need to be reformed to stop large overall decreases in
men’s athletic participation because such decreases have not occurred,

Debates over Title IX have focused more on maintaining the numerous athletic opportunities that men

have historically enjoyed rather than ensuring that women gain sccess to the opportunities they have been
historically denied, Within these debates, some claim that institutions rely heavily on cuts in mens athletic
participation to achieve gender equity. The results of this study clearly refute this claim. Recent improvements
in gender equity were driven by increases in female pasticipation rather than decreases in men's participation
levels. In fact, overall men's participation has increased. For the 10year/738 NCAA institutions sample, male
participation fevels grew by around 7,000 athletes between 159596 and 2004-05, an average of almeost 10
athletes per institution. For the complete four-year/1,895 institutions complete, male participation levels grew
by almost 10,000 athletes between 2001-02 and 2004-05, an average of slightly over five athletes per institution.

Implication #3:The debate over Title IX should not be based on the experience of a few
individual sports,

Figures for a few specific sports, such as wrestling or tennis, are often used to support claims that men's sports
are In serlous decline. But such dalms would make little sense If participation trends for growing men's

sports, such as lacrosse or soccer, are used instead. The policy debate over Title IX must consider the broader
experlences of all men's and women's sparts and should never be based on data for a few individual sports.

Implication #4: Efforts to analyze and stem reductions in men’s sports should focus

on Division I-A institutions, the only set of institutions that experienced declines.
Future attempts to explain the declines of men's athletic participation at Division |-A
institutions should consider institutional policies and practices associated with the
“arms race” in athletic spending

This report demonstrates that a reduction in men's sports occurred solely at Division 1A institutions, Given

the scale of expenditures within these athletic programs, sufficient funds exist for additional participation
opportunities if costs are controlled. Furthermore, the competitive pressures driving the "arms race”in
expenditures is most severe at the highest level of competition, as represented by Division |-A of the NCAA, and
will likely absorb any additional dollars generated by alternative reforms.
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How Are Colleges and Universities Doing?
Grading Participation, Documenting Expansion

This report also includes an online portion (avallable

at wwew WomensSportsFoundation.org) that enables Table 12: interpreting the Proportionality Gap
readers to evaluate and compare each higher Report Card
education institution's performance in refation to its
peers, This component of the study does net provide Rank Order Grade
a comprehensive analysis of gender equity at each Propartionality gap* i
institution nor does it seek to determine whether 1 pescentage paints orless A
institutions are currently in compliance with Title X, But | abowe2but ne more than £ percentage points A
it does report figures that contain substantial insight abowes 4 but no more than & percentage points B+
into an Institution’s commitment to women's athletics, abowe 6 BUE e Mmare than B percentage poits 8
For all figures, conference-level averages are provided abiowe & but no more than 10 percentage points s
to allow for additional comparisons, We present the above 10 bUL A0 meose than 12 percentage points Ce
female share of undergraduates and the female share aliove 12 but 0o mace than 14 percentags points ¢
of athletes for each institution to examine whether sbove 14 butno mone than 16 percestage points ¢
the gender composition of an institution's athfetes is abowe 16 but no mose than 18 percontage points o
similar to the gender composition of its student body. above 18 butno mone than 20 pescentsge points o
To identify institutions of higher education that recently
above 20 but 0o mace 1han 22 percentage peints o

expanded their women's athletic program, we also list RS PR ¢
the change in the number of women's participants » RN
for cach Institution between 2001-02 and 2004-05. OIS SBR[
:t;aiz:::ﬂm :‘: our 10-year NCAA sample, minus the institwtion's female share of mhlaes
::: ;;;f’:go:ef:;;.he 9% Table 13: Proportionality Gap Grades by Affillation
To identify those higher AffillationDivision® PropGap.  Grade %Und,Fem. tAth.fem.  #inst
education Institutions that NEAR 130 C S5A% T P
have a female share of Dl s B- 544% 45 21
:;T:‘: 3;:’;2;::;?::" Db A 72 " 1% 4454 T

f Dive.-AA 132 c S46% 4% "3
report the proportionality . /.
gap for each institution, This (_"'"'w o J o T L
gap equals the percentage Dl 152 D+ 574% 412% 261
of undergraduates that are Dl 1329 c 56.0% 422% 375
female minus the percentage [ R4 159 c ST6% 1.0% 29
of athletes that are female. To | NCCAA &3 . 193% A24% M
help provide meaning to an NICAA 163 O+ 56.1% 98% 4
institution’s proportionality COA 194 4] 554N 360 [
Gap, we assign grades. Table  fnwiasc a5 B 548% 4530 £}
12 outlines the grading
criteria, which assigns the * NCAA refors o the Nationat Colleiate Athletic Assocition: NALA 165ers to tho National
lowest grades to those Assocition of InteccoBagiate Athletic NCCAA refies to the National Christlan Coliege Athletic
Institutions at which female Asseciation: KICAA refors to the National Junior College Athdetic :{mdw:cs‘c:‘ m t:‘ ::; :
athletes are substantially Cablornb G Iy Collsge Conmiktion on Athlticy; MAARC refersvo she
underrepresented. To Asseciation of Comanunity Colleges,
recognize their contribution

towards alleviating the
current underrepresentation of female athletes in the aggregate, institutions are not assigned a low grade when
female athletes are overrepresented,

Table 13 presents proportlonality gap grades for each athletic organization and NCAA division; it also provides
the data used to compute the grade. For example, the average NCAA institution had a female share of
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undergraduates of 55.8% and o fermale share of sthletes of 42.8% in 2004-05, which results in a proportionality
gap of 13 percentage points and a grade of C, Among organizations, the NCCAA earned the highest grade, while
within the NCAA, Divisions A and FAAA earned the highest grades. In contrast, the NJCAA, COA and NCAA
Division |l received the worst grades.

The online portion of this report also describes changes In the number of female participants over recent

years for each institution of higher education. To provide additional context, we report simiar figures for men.,
Note that changes In cross country and track and field participants are not Included in these figures, because
participation data for these sports contain substantial ercor due to changes In the EADA reporting form. As
dewcribed in Appendix C, however, we were able to obtain much more reliable information on whether or not an
institution offers these sports, Consequently, we report changes in the number of cross country and rack and
fiekd teams to complement the participation numbers for other sports.
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Appendix A: Comparison with Alternative
Reports

Past research has generated conflicting findings regarding trends in athletic participation levels. A previous
Women's Sports Foundation report [Sabo, 1997) and a 2001 Gavernment Accounting Office [GAO) report found
similar results to this study. In contrast, a recent College Sports Council {CSC) study and a 1999 GAO report
produced contradictory results. Because this report seeks to produce clarity and consensus, it is important 1o
reconcile this report's indings with those of the latter two studies.

The CSC study and the 1999 GAQ report are often used to claim that men's participation Jevels have fallen over
time and to suggest that Title IX is the cause of these declines. The analysis below, however, shows that the
estimated reductions in men's sports in the CSC study turn into gains once the methodolegical flaws in the
report are corrected, The discussion in this appendix also raises important questions about the quality of the
data used by the GAO to report reductions in men's sports,

Furthermore, the findings from these reports suggest that Title IX had little to do with any declines in men's
participation levels, In both studies, the one time period In which men's sports appears 10 have declined s 1984 Lo
1988, a time during which intercolleaiate ashletics s exempt from Title (X, i 1984, the Supreme Court ruled (in
Grove City College v.Befl) that Title IX did not apply tointercollegiate athletics, and it was not until 1988 that Congress
passed the Civil Rights Restoration Act, which mandated that intercollegiate athletics be subject to Title IX.

College Sports Council (CSC) Longitudinal Study of NCAA
Participation Data (College Sports Council, 2007)

The College Sports Council's (CSC) 2007 study is based on data from the 1981-82 ~ 200405 NCAA Sports
Sponsorship and Particlpation Rates Report. The CSC report presents estimates showing declines in men's sports,
and some commentators have clalmed that these declines are somehow related to Title IX, But the CSC study
Incorrectly adjusts for changes In NCAA membership when reporting participation trends and only reports
figures for Division | Institutions when reporting trends in the number of teams offered. When the flaws in the
CSC report are corrected, as demonstrated below, men's athletic participation increases rather than decreases
between 1981 and 2004,

The CSC study correctly notes that the data in the NCAA participation report is not designed to accurately
portray partiopation trends because it does not adjust for growth in the number of NCAA institutions over time,
The number of NCAA institutions grew from 752 to 1,045 between 1981-82 and 200405, s0 any comparisons
over time may reflect the growth in the number of institutions rather than growth in the number of male
athletes at specific Institutions, To solve this problem, the CSC study essentially estimates the average number of
participants per NCAA institution for each year, Thesa estimates appear in Table 3 of the CSC report.

To demonstrate the CSC's method, consider the first and last years of the period of study. The NCAA participation
report indicates that there were 167,055 athletes at 752 NCAA institutions in 1981-82 and 219,744 athletes at the
1,645 NCAA mstitutions in 2004-05. If you divide the number of athletes by the number of institutions for each
yeas, you find that the number of male athletes per institution fell from 222 to 210, drop of 5,3%.

For such a comparison to be informative, institutions that joined the NCAA aver time st have the same
number of athletes as the pre-existing NCAA instituticns, Put simply, the CSC's analyses assume that the 293
Institutions that joined the NCAA after 1981 are identical in size to the 752 institutions that were already NCAA
members in 1981, This assumption &5 unrealistic, A comparison of 2004-05 participation levels (using EADA data)
demonstrates that those institutions that were already NCAA members in 1981 have 57% more male athleles, on
average, than those institutions that later joined the NCAA between 1982 and 2004,

¥ pre-existing NCAA institutions have 57% maore male athletes than those institutions that jolned the NCAA
between 1982 and 2004, then figures from the NCAA Participation Report indicate that the number of male
athletes Increased by 5.5% botween 1981-82 and 2004-05, Clearly, the CSC's finding that men's participation has
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decreased over time reflects the use

of an untrue assurmption rather than Figure A1: Men’s Participation Trends

any real reduction in men's sports, The {NCAA Participation Data and CSC Methodology)
purported losses in man's participation 255

praduced by the CSC study turn to 28 i

gains ence mere accurate assumptions | & / \

are used, § 22 / \

The CSC study also reports {in Table ol B ‘\\

1 of that study) that the number of % 13

men's teams decreased by 239 among |® 208

NCAA Division | schools between 195 ey e v VT T T T T T T T
1988-89 and 2004-05. That information 1980 1085 1950 1995 2000 2005
is correctly drawn from the NCAA Yeat

participation report and does not

contradict the findings of this Women's

Sports Foundation report. But the

CSC study falls to note that the same NCAA participation report indicates a net increase in the number of men's
sports, on net, of 44 for Division It institutions and of 265 for Division Ml Institutions. For the NCAA as a whole
(ncluding Division 1), the number of men's teams increased by 70 teams. Once agaln, the figures In the CSC study
demonstrate overall Increases for men's athletics once accurate overall estimates are provided,

Some commentators have used the findings of the CSC study to claim that Title IX has fed to substantial
reductions in men's sports. However, this claim Is Inaccurate because men's sports In the aggregate have not
decreased over time. Flgure A1 (which uses the same methodolegy as Table 3 of the C5C study) demonstrates
ancther major problem with such a dalm. According to the CSCS estimates, men's participation levels declined
the most batween 1984 and 1987, a period in which intercolleglate athletics was exermnpt from Titke DU Thus, aven
if the CSC estimates of declines in men's participation levels were accurate, it would be quite difficult to argue
that these reductions were due toTitle IX.

Intercollegiate Athletics: Comparison of Selected
Characteristics of Men’s and Women’s Programs (General
Accounting Office, 1999)

This General Accounting Office (GAO) report examines changes between the 1985-86 and 1996-97 period
for a consistent sample of 725 NCAA institutions, The results indicate a decrease in the total number of men's
participants of 21,404 and a decrease in the total number of men's teams of 183, These indings are in direct
contrast to the findings presented in this Women's Sports Foundation report.

A close reading of the GAO report presents several explanations for the contrasting findings. The first
explanation regards the guality of data used in the GAO study. The GAO only had access 1o aggregate data for
each NCAA division and sport, so it coudd not identify and correct for potential Mlaws in the data. (See appendixes
8 and C for the corrections utiized in this report.) Furthermore, the GAO did not appear to have data on every
athlete at each institution, since data on sports with less than 10 participating teams were not included in the
report,

A comparlson of the GAG report’s findings with figures from the 1987-82 NCAA Sparts Sponsosship and
Participation Rates Report creates additional concerns about data quality. Most of the 21,404 athlete decrease in
men's participation levels was due to decreases in the average roster sizes for almost all men's sports, Table AT
recreates the roster size estimates found in the GAO report for 1985-86 and 1996-97, the only two years of study
In the GAO report.

Table A1 (on following page) also contains the average roster size reported by the NCAA Participation Report
for 1965-86, 1987-88, and 1996-97 academic years. The changes in roster size between 1985-86 and 1996-97 for
the NCAA and GAO reports are almest Identical, which Is net surprising because the GAC used data provided

2
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by ShENCAA- But Table A1: Comparison of Findings from the NCAA Participation Report and the
yvhat Is surprising 1999 GAO report

is that almost all

of the decrease GA (1953) Report NCA Particiiation Report
maverage rosier

sizes in the NCAA 1905-46  1996-97 Change  1985-86 1987.33 199697 Chamge
participation report Basohall 4.1 2.7 44 338 3 w2 EY]
occurred during the Backezball 183 160 23 184 155 160 24
first two years of the Croas-Country 145 132 14 145 134 129 1.6
period, 1985-86 to Foatball 1000 913 a7 997 26 e A1
1987-88. Bacause Golf 123 108 45 122 nz 108 1.4
these drops In roster Ice Hockay E2 73 289 -a7 38 0.7 PR 94
size are extremely Lotrosse 6.5 316 49 362 17 33 48
severe for a two-year Seccer 24 252 42 293 M9 50 43
period, much of the Swimeming A 206 42 218 05 19.7 21
decrease in men's Teswis 122 105 o7 124 "o 103 -18
athletics may reflect Track (indoor) M3 34 29 342 T 31 a1
changes in reporting Track (cutcdoan) M7 N3 A4 345 1 0e -6
requirements Velleytwd 1359 145 1A 160 149 15.0 -1
rather than a drastic Wiestling 2.5 252 33 265 M3 2.3 02
restrecturing of men's

athletics.

In the event that the GAD estimates accurately reflect changes In men's participation levels, then most of the
reductions in men's sports had lintle to do with Title IX. Intercollegiate athietics was exempt from Title IX between
1985-86 and 1967-88, the period in which most of the decreases In men's athletics appear to have occurred.
Thus, as was the case with the 2007 CSC study, the main findings and conclusions of the 1999 GAD study da not
appear to contraciict those of this Women's Sports Foundation report.

Who's Maying College Sports? Trends in Pacticipation ré )




Appendix G 167




