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PROCEEDINGS 1".

9:30 a.m.

CHAIRPERSON BERRY: The meeting will come to
order.

The first item is the approval of the agenda.
And let me point out that Item Number IX, which is the
1996 Los Angeles Racial and Ethnic Tensions Hearing
Report has not been sent to you, will not be discussed,
and the staff expects it to be sent to you in about two
weeks.

Is that right, Ruby?

STAFF DIRECTOR MOY: Yes.

CHAIRPERSON BERRY: Okay. They had some

final work to do on it and it’s a big report. So that
will be then on the agenda for next time.
You’ll ask me to put it on for next time? Ié
that correct?
‘ STAFF DIRECTOR MOY: Yes, I will.
CHAIRPERSON BERRY: Okay.
COMMISSIONER HORNER: Madam Chair?
CHAIRPERSON BERRY: Yes.

COMMISSIONER HORNER: Is there any reason why

. we should approve the Executive Summary separately?

CHAIRPERSON BERRY: Well, it’s an entirely

different hearing.
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COMMISSIONER HORNER: Oh, okay.

CHAIRPERSON BERRY: The other item -- let’s
see. What else.

We received a report from the taskforce on
SACs, and I want to thank the taskforce very much for
its work. But some Commissioners believe that, one,
they haven’t really had time to analyze it; and two,
the last time we did a taskforce report, Commissioner
Redenbaugh, we asked the Regional Directors to give us
their comments before we actually approved it.

So, in light of the unreadiness of some folk,
I thought what I’d do is ask the Staff Director to ask
them again -- their comments -- and put it on the
agenda for next time, if you do not have any real
problems with that.

COMMISSIONER REDENBAUGH: None at all.

CHAIRPERSON BERRY: Okay.

And the other thing I would point out' while
I'm at it is -- this is my errof, I think. I did not
point out that Commissioner Lee had asked to be on the
taskforce. I forgot all about it, to tell you the
truth.

We discussed it at some meetings. That’s all
right in terms of what has happened to date, according

to what Commissioner Lee has said to me.
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Is that correct, Commissioner Lee?

COMMISSIONER LEE: Yes.

CHAIRPERSON BERRY: But she would like to be
included in any future efforts of that taskforce.

COMMISSIONER REDENBAUGH: It’s certainly fine
with me.

CHAIRPERSON BERRY: Okay.

VICE CHAIRPERSON REYNOSO: We promise.

CHAIRPERSON BERRY: So with those comments, I
would ask for approval of the agenda, in light of the
comments that I’'ve ﬁade.

VICE CHAIRPERSON REYNOSO: So moved.

CHAIRPERSON BERRY: A motion. I’'m sorry. I
didn’t even get a motion. I'm just still thinking about
Nashville. I’'m from Nashville, as you know, so my
family and everybody -- nobody is injured but they’re
having a lot of problems associated with the tornado.

In any case, could I get a motion for the
abproval of the agenda? . .

VICE CHAIRPERSON REYNOSO: So moved.

COMMISSIONER HORNER: Seconded.

CHAIRPERSON BERRY: And how about a second?
Okay.

All those in favor, indicate by saying aye.

(Chorus of ayes.)

EXECUTIVE COURT REPORTERS, INC.
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Okay.

Opposed?

(No response.)

Nobody said anything. So ordered.

How about the minutes of Ma;ch 6, 1998.
Could I get a motion on the minutes, please?

VICE CHAIRPERSON REYNOSO: So moved.

COMMISSIONER LEE: Seconded.

CHAIRPERSON BERRY: Discussion?

Any changes anybody needs to =- would like to
have made?

(No response.)

If not, then all in favor, indicate by saying
aye.

(Chorus of ayes.)

Opposed?

(No response.)

So ordered.

Announcements?

Yes.

COMMISSIONER HORNER: Madam Chair, I don’'t
know what part of the agenda -- maybe it’s Staff
Director’s Report. I want to correct a typo in the
transcript. Should I do that now under minutes or

should that be done under Staff Director’s Report?
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CHAIRPERSON BERRY: Why don’t you mention it
right at the beginning of the Staff Director’s Report,
if you don’t mind.

COMMISSIONER HORNER: Okay.

CHAIRPERSON BERRY: Announcements.

The first announcement is last time I
announced to you that Eddie Hailes was leaving the
Commission to go to another organization and how much
we regretted his leaving.

Well, he has now reconsidered and it is my
great pleasure to announce that he is going to stay on
for a while. I just wanted to let you know that he
will still be here as Deputy General Counsel for the
foreseeable future.

The other is that the Commissioners received
a memo from the Staff Director about the ADA hearing.

Ruby, would you tell us what that’s abouﬁ,
that item?

STAFF DIRECTOR MOY: Right. The ADA hearing
which we had scheduled for May 7th and 8th, we found
out that the President’s Commission on the Americans
with Disabilities were going to have their Commission
meeting in New Orleans, starting on May 5th through the
8th of May.

So, assuming that some of the people that we

EXECUTIVE COURT REPORTERS, INC.
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would want to have at our Commission meeting would be
going down to New Orleans, we felt it would be in the
best interests of the Commission that we postpone ours
to a later date, at which time we would like to conduct
a poll of the Commissioners to determine suitable
dates.

CHAIRPERSON BERRY: We have some experience
with this. Commissioners may remember there was some
other hearing that conflicted with something or other.
I've forgotten what it was. And we had all this
trouble trying to subpoena people who couldn’t come.
And so I understand the point that you are making.

Have you polled us yet or you are polling us?

STAFF DIREC%OR MOY: No. We will poll you.

CHAIRPERSON BERRY: You will poll us. Okay.
All right.

And this has no impact on the report that
Ered is doing for the statutdry report. -Is that
éorrect? : *

STAFF DIRECTOR MOY: That is correct. That’s
correct.

CHAIRPERSON BERRY: Okay. All right.

The other one is that, as you know, probably,
the Commission's reauthorization bill was passed in the

House on the suspension calendar, I think, on
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March 18th, and we don’t know what the plans are for .

Senate action. But if they act, I guess they’ll take
it up sometime after they come back from a recess.

Those are all the announcements I have.
Anybody else have any announcements?

(No response.)

Okay. Let’s go to the Staff Director’s
Report.

Commissioner Horner? Please.

COMMISSIONER HORNER: Yes, Madam Chair. On
the transcript for the Friday, March 6th, 1998 meeting,
page 77, five lines from the bottom, I’'m recordéd as
saying, "Madam Chair, he can even ask that of a private
citizen." It should read: "He can even ask that as a .
private citizen."

CHAIRPERSON BERRY: Okay.

Will you see to it that that’s corrected,
Staff Director?' .

STAFF DIRECTOR MOY: Yes, I will.

CHAIRPERSON BERRY: All right.

COMMISSIONER HORNER: Thank you.

And the other item I want to raise -- maybe I
should defer until after the Staff Director’s made her
report -- has to do with the newsclips.

CHAIRPERSON BERRY: Okay.

EXECUTIVE COURT REPORTERS, INC.
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Staff Director, what about this item on the
Asian Pacific Islander -- the briefing we had on -- you
sent us a memo about that, too. Isn’t that right?

STAFF DIRECTOR MOY: Yes, I did. It was to
follow-up on --

CHAIRPERSON BERRY: Refresh my recollection.

STAFF DIRECTOR MOY: It was to follow-up on
the Asian Pacific American petition briefing that we
had last year. And there were a number of calls from
both the press and the participants trying to find out
what additional action the Commission would be doing.

I sent out a memo to the Commissioners to
find out what further action each of you would like to
consider and -- may I”¥éad them?

CHAIRPERSON BERRY: Sure, if you think that
will help us.

STAFF DIRECTOR MOY: The Commission may
either decide to.pubiish a transcript of the briefing
or the Commission may decide to publish the transcript
along with an Executive Summary of the briefing, or the
Commissioners or thgir Special Assistants may decide to
write joint or separate statements expressing their
views of the briefing, or the Commission may choose to
select any combination of the above.

COMMISSIONER HORNER: Or none of the above.

EXECUTIVE COURT REPORTERS, INC.
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VICE CHAIRPERSON REYNOSO: Or none of the
above.

CHAIRPERSON BERRY: Commissioner -- Vice
Chair, and then Commissioner Redenbaugh. I think you
had your hand up first.

VICE CHAIRPERSON REYNOSO: There’s yet
another alternative. I was really struck by that
briefing and the testimony that we heard, so I was
pleased to get these recommendations from the Staff
Director. But it seems to me we might go a little bit
differently. |

Seems to me that it would be a good idea to
publish the transcripts and Executive Summary because
that just makes it easier for folk to know what’s
there. But then I think we should have a third
section, akin to findings and recommendations. We
might even call it observations, something that we
woﬁld all agree with.

Ié there’s a problem with that, I think there
would be value to the first two, but it seems to me
that if we as a Commission have some observations about
what we heard and so on, that would be wvaluable.

So, maybe after some discussion, I’d like to
move that.

CHAIRPERSON BERRY: Okay.

EXECUTIVE COURT REPORTERS, INC.
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Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: I just wanted to
clarify.

Staff Director, you said Commissioners or
their Assistants may write. You didn’t -- did you mean
to imply that the Assistants may write?

CHAIRPERSON BERRY: Write what?

STAFF DIRECTOR MOY: Not the Agsistants. I
think that they would be talking with you about any
statements or comments you may wish.

COMMISSIONER REDENBAUGH: On behalf of their
Commissioners? |

STAFF DIRECTOR MOY: Commissioners. Correct.

COMMISSIONER REDENBAUGH: Okay. Yes. I just
wanted clarification.

(Crosstalk.)

There was once talk -- at one time that we
had a ninth Commissioners. I didn’t want to expand the
total té 16 or 17.

VICE CHAIRPERSON REYNOSO: A statement by an
Assistant with a footnote thanking the Commissioner for
his thoughts.

(Laughter.)

CHAIRPERSON BERRY: Yes, Commissioner Horner?

COMMISSIONER HORNER: Just a couple of

EXECUTIVE COURT REPORTERS, INC.
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thoughts. I don’t have a firm conclusion on this and
want to hear what other Commissioners think, but a
couple of thoughts.

Typically we don’t do anything after we’ve
had a briefing. I’m not aware of any time I’'ve been on
the Commission when we’ve done anything other than have
the briefing. So this would represent a departure from
the norm. And I would ask the question of the Staff
Director as to what the cost of doing this would be.

And the reason I ask that is, as I mentioned,
I'm going to bring up the question of our receiving the
newsclips we’ve historically received. And I know that
even after many Commissioners last time suggested a
concern about the éurtailment or even termination of
the newsclips, we were told that this was being done
because of severe budgetary constraints.

So my first question would be, given that we
have severe budgetary constraints, why should we depart
from our typical course of action in this case and
spend money to do something additional when we’re
cutting back in places where we may not want to cut
back.

And secondly, I would observe that the
transcript of the hearing, I believe, is available to

any citizen who wishes to request it, so that it’s not
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a matter of our not making it available. It is
available under FOIA. It’s a question of whether we
want to spend the money on this rather than something
else going forward.

CHAIRPERSON BERRY: Do you have any idea how
much it costs? Maybe you didn’t know that you were
going to be asked.

STAFF DIRECTOR MOY: No, I don’t at this
time.

CHAIRPERSON BERRY: If you don’t know, you
can say you don’t know.

STAFF DIRECTOR MOY: No. I’m sorry, but I
don’t. ,

COMMISSIONER HORNER: Madam Chair, I think
we’d better start asking this question a lot.

(Laughter.)

CHAIRPERSON BERRY: Or if you think anybody

knows -- I don’t know if George knows: off the top of

his head just sitting there in- the chair. If he
doesn’t, he should say he doesn’t.
STAFF DIRECTOR MOY: George, do you know how
much it would cost, off the top of your head?
COMMISSIONER HORNER: Which option are we
talking about here?

CHAIRPERSON BERRY: Commissioner Lee wanted

EXECUTIVE COURT REPORTERS, INC.
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COMMISSIONER LEE: I know that we have to be

concerned about the cost constraints and what have you,

but my recollection of the briefing was that was one of

the Commission activities that was very well received.

The information was very timely. And one of the

responsibilities of this Commission is to keep the

public informed of civil rights concerns and issues.

And the one comment that came out from all

the panels was that the APA community relt that they

were being scapegoated as foreigners.

that briefing there were a lot of good suggestions from

And even after

the panels, which I thought -- I, myself -- would like

to see us look into further.

After that briefing, during the Olympics,

MSNBC had a headline saying "American beats Kwan for

the gold medal." Michelle Kwan, as you all know,

is

native born, 100'percent American. So that, to me,

exacerbated the need for the country to really know

about APA’s role in this country.

And also, the information that came out from

the briefing would be very good beneficial information

to share with the public.

So, I think that in spite of whatever cost

this may be, but that the ultimate benefit should, I

EXECUTIVE COURT REPORTERS,
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hope, fall away whatever fiscal concern that we have.

CHAIRPERSON BERRY: Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: I think I’d like to
say the obvious, which is that it isn’t that we have a
fiscal concern. It is that anything we do implies and
ensures that there’s something else that we then don’t
do. And so I’m very happy to do this but only in the
understanding of what it would cost, and therefore,
then what would we not do.

So that we, as Commissioners be more
responsible than we have been up until now, when in the
past we have just said to the staff, "Do this, do this,
do this," and then complained when it wasn’t done.

So, I again ;; going to take the position
that that’s not responsible. And although this is a
small thing, it is an instance of -- an example of why
we have the 1993 report being published in ’98.

So, the merit of the project isn’t sufficient
argument for its acceptance. It has to be, in my view,
assessed against the other things which we then would,
as a group, choose t9 not do.

CHAIRPERSON BERRY: Vice Chair?

VICE CHAIRPERSON REYNOSO: Madam Chair, I
think those concerns are manifestly legitimate. It

will take some staff time presumably, certainly if we
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do an Executive Summary, and it will take some cost for .

printing.

And I think perhaps our decisions on whether
or not to publish a briefing might be an ad hoc
decision on whether or not we think that briefing is
worth publishing. But this one was somewhat different,
though.

Remember, we had a formal petition for a
hearing. Then we decided that maybe a briefing would
do, and we communicated with the petitioners and
apparently had an aéreement that the briefing would - be
a better way to proceed, which, of course, was cheaper
for us. It seemed to have satisfied them, at least at
that point. So this has been a little bit different. .

And apparently we’ve had inquiries thereafter
in terms of what’s happening; are we going to publish
something. It seemed to me that certainly I found --
afﬁer having heard the briefingk I found .it really
éompelling. ) : .

I-had taken it from the fact that we got
these alternative suggestions from the Staff Director
that it was doable in terms of finances and all that.
But I think it certainly would be proper -- Russell
mentioned that we ask the staff to do this and that,

and we have, perhaps without deliberating enough what

EXECUTIVE COURT REPORTERS, INC.
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that means that we won’t do or won’t do as quickly.
And maybe we can ask the Staff Director to give us that
-- more precisely what doing this would mean in light
of any delays for some other matters.

But I had assumed simply since we had the
report from the Staff Director saying these are some
alternatives that it was doable. Maybe she might want .
to respond to that.

CHAIRPERSON BERRY: How about if we just
defer this and ask the Staff Director to find out how
much it would cost and say that we presumptively have
no objection in principle to the idea of some important
subject that we think is important being the subject of
an Executive Summary after a briefing and that this was
clearly an important subject, if I hear the comments of
those who commented, but that we will defer considering
-- and you didn’t make a motion, so we don’t have to
worry about that -- whether we would do it or -not,
based dh what kind of recommendatién'we get after
there’s some analysis done of the dollar amounts and so
on.

Why don’t we just do that?

Yes, Commissioner Horner?

COMMISSIONER HORNER: That would -- I agree

we should do that. I would like to see the transcript

EXECUTIVE COURT REPORTERS, INC.
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or testimony. In other words, I would like to review
the product between now and our decision time so as to
refresh my memory as to the value of the hearing. How
timely it remains, for instance.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes -- just a second,
Commissioner Anderson. Just one second, please. I’1ll
recognize you.

Is there a point of information?

COMMISSIONER ANDERSON: No.

CHAIRPERSON BERRY: There’s a point of
information here, and I’ll recognize you then.

MS. MOORE: Thank you, Madam Chair.

It would be useful for us in attempting to
assess cost figures to know which option is the
Commission’s preference.

Also, we could do this in two ways. We could
do a printed repsrt'or we could also take the tactic
that was taken with the Church Fires publication.

So, if there’'s some preference, --

VICE CHAIRPERSON REYNOSO: Which was in-
house?

MS. MOORE: Which was in-house. Yes.

So if there’s preference amongst the

Commissioners, that would help us, rather than coming

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064




10

o111

12
13
14
15
16
17

‘18
19
20
21
22
23
24

25

21
up with all kinds of options.

COMMISSIONER HORNER: Madam Chair, we can’t
express a preference until we know the costs associated
with each option. So I suggest that we receive a cost
figure associated with each option so that the
Commissioners can make their decision based on full
information.

In other words, it’s not for us to decide and
then you go cost it out. It’s for you to cost out the
options and then for us to decide.

CHAIRPERSON BERRY: May I just say that with
those of you who are proposing that this be done, since
you proposed it, Vice Chair --

VICE CHAIRPékSON REYNOSO: Right.

CHAIRPERSON BERRY: -- in the sense of your
proposal, if it were to be approved, would you be

satisfied with the staff giving you the lowest possible

cost option, given our buagetisi;uation?_

Would that satisfy your concern that
something bé done since you’re the guy who proposed it?

Others may have different views, but --

VICE CHAIRPERSON REYNOSO: Yes. I think so.

CHAIRPERSON BERRY: Okay. You don’t know.
Okay. All right.

Okay.

EXECUTIVE COURT REPORTERS, INC.
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So -- yes, Commissioner Lee?

COMMISSIONER LEE: I just have one question.
Is it normal practice that when we do the briefing, the
transcript is always available for anyone who wants it?

CHAIRPERSON BERRY: Yes.

COMMISSIONER LEE: That’s already a cost?

CHAIRPERSON BERRY: Yes.
COMMISSIONER LEE: So right now, we’re just
talking about making it more available, more widely --
COMMISSIONER HORNER: Printing and
disseminating.

MS. MOORE: And I would add that the Public
Affairs Office has already prepared an Executive
Summary.

VICE CHAIRPERSON REYNOSO: Oh.

CHAIRPERSON BERRY: Could we recognize
Charlie, Staff Director, so he can say whatever he
wants to say? o

STAFF DTRECTOR MOY: Yes. Charles Rivera?

CHAIRPERSON BERRY: Charles Rivera. Sorry.

I’'ll get to you, Carl, in just a second.

MR. RIVERA: Thank you.

I just wanted to reiterate what Stephanie
just said our procedure has been all along. We have

prepared already an edited version of the transcript
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and an Executive Summary. Those two things are ready.

The normal procedure is we make these
available through the library. They’'re done in-house.
And we also, through the grapevine, let people know who
-- certainly the people who attended and organizations
who had an interest in the briefing topic that the
transcript and Executive Summary is available. Indeed,
we send them out to those folks.

We can go further and in this case send
copies to a special list we have of Asian American
journalists. And that’s fairly easy to do.

So in terms of immediacy or a quick response
and cost, we can address both keeping the cost low and,
I think, doing somethiﬂg that would be useful for
people who were interested in the topic to begin with.

I don’t have a cost figure for printing in-
house, duplicating 100 copies or 200 copies. We can
gét that pretty Quiékly.

CHAIRPERSON BERRY: Okay. All right. So
then we know what we’re talking about, getting that
number, whatever that number is, and figuring it out.
And it is available already and there is a summary.

Commissioner Anderson?

COMMISSIONER ANDERSON: Thank you. Many of

my concerns have been addressed.

EXECUTIVE COURT REPORTERS, INC.
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I would say that one of the biggest cost .
factors is not just the dollar amount but staff hours
involved in putting something together. That’s a very
important consideration. Although the budget dollar
amounts may fall, I don’t know how much more burden we
want to put on staff.
Charles, if what you’ve already done in terms
of editing is editing which goes to grammar and
typographical kinds of things rather than deleting
paragraphs or sections even, it seems to me that
perhaps the most cogt effective way to reproduce what
you have is to make 100-150 copies of that available.
I think something that is available to the -
public and available for distribution now or in 30 days .
is a much better response by the Commission than
waiting another two or three months for typesetting and
binding and that kind of a project.
' So I think what I’d 1ike td~seej at least on

costs in terms of ‘staff hours and budget, is how

quickly in a cost effective way we can produce the

transcript with a summary.
CHAIRPERSON BERRY: Okay. Thank you.
Yes, Vice Chair?
VICE CHAIRPERSON REYNOSO: Madam Chair,

apparently from what Charlie tells us, the folk that

@
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are most immediately involved have already had access
to the work that Charlie and his department have done.
And I think that’s very good in terms -- no, not yet?

MR. RIVERA: We haven’t mailed any out.

VICE CHAIRPERSON REYNOSO: Oh, you haven'’t
mailed any out. Oh. But it’s been done? That is, the
work has been -- so apparently what I had thought would
be Commission staff time apparently won’'t in fact be
involved in this situation since the work has been
largely done.

So we’re really talking about the expense of
sending some in-house publication out to those beople
most immediately involved, or we’re talking about maybe
printing something or maybe doing both; sending
something out immediately to the people most involved
but then maybe printing it. That would take, I'm sure,
several months, as was suggested. But that might then
go to the library and so on. ’

~ So I personally would like to get figures on
both options.

CHAIRPERSON BERRY: But I would assume that
in the meantime Charlie would go ahead and do whatever
it is he normally does.

VICE CHAIRPERSON REYNOSO: Yes.

CHAIRPERSON BERRY: Because we'’re not making
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any --

VICE CHAIRPERSON REYNOSO: Let the record
show that he’s nodding.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes, Commissioner
Anderson.

COMMISSIONER ANDERSON: Thank you.

Can Mr. Rivera answer my inquiry? The
editing he’s done is summarizing of the transcript and
it’s still a complete transcript? That is, it’'s
modifying the grammar and this kind --

MR. RIVERA: It’s the latter. It’'s copy
editing for spelling, grammar, that kind of cleaning
up, without any condensing or any touching of
substance.

That really basically is all we ever do.

COMMISSIONER ANDERSON: So we’re basically
ready to go if we wanted to produce a transcript of the
briefing?

MR. RIVERA: I'm sorry. I didn’t quite hear
that.

COMMISSIONER ANDERSON: We’re ready to go
then if we want to produce a transcript of the
briefing? We don’t have to allot more staff time?

MR. RIVERA: No -- yes. The answer is yes.
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We are ready to go.

In addition to that, we have an Executive
Summary, which by definition compresses everything. It
really makes a reference to each of the people who
contributed to the briefing and in one paragraph tries
to summarize a major point they made.

By definition, it’s very selective.

CHAIRPERSON BERRY: Yes, Commissioner
Anderson?

COMMISSIONER ANDERSON: While we“re getting
the cost estimates, maybe Charles can circulate or the
Staff Director could circulate the summary so we could
take a look at the Executive Summary while we wait for
the cost estimates.

MS. MOORE: Well, the Executive Summary is
presently under review by the OGC staff. Of course,

we’ve been working jointly and provided Charlie with

the verifications to the frahscript, which are now

ready. And we’re awaiting further word from the
Commission as to whether the Executive Summary was
warranted. So we have not put any time into reviewing
that at this point.

CHAIRPERSON BERRY: But the Executive
Summaries are given legal sufficiency review also?

MS. MOORE: Yes.
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CHAIRPERSON BERRY: Everything in this agency .
is given legal sufficiency review. No wonder we have
to have lawyers because -- it’s true. Under our rules,
everything that comes out of here has to have legal
sufficiency, and we, as Commissionersh often forget
that.

Yes? Were you saying something Carl?

COMMISSIONER ANDERSON: I was going to ask
whether the General Counsel might have an estimate as
to -- the length of time in terms of end point.

MS. MOORE: Well, again, in light of your
concern, we certainly share it in terms of conserving
our human resources on matters that may end up being

unnecessary. .

The Executive Summary is some -- maybe 30

pages, I think. It can be --

MR. RIVERA: 1It’s shorter than that.

MS. MOdRé: Is it shorter? It can be done in
a day. It’s just whether we should expend the
resources to do so, if that’s the Commission’s desire.

CHAIRPERSON BERRY: I think this is taking
too much time and is too involved, so I would like some
closure and deferral on this matter. But I’1ll
recognize you, Commissioner Lee.

COMMISSIONER LEE: Can you clarify for me
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when we talk about the Executive Summary, I thought we
were talking about the Executive Summary prepared by
the staff from the briefing.

MS. MOORE: That’s correct.

COMMISSIONER LEE: Okay.

MS. MOORE: And one was done simply -- the
Public Affairs Office took the initiative to produce an
Executive Summary. It is done. It is produced. It
would take one day to review it because it’s an
Executive Summary of a briefing. It is not a complex
task. 8o, that’s what we have.

CHAIRPERSON BERRY: So let us not get in our
minds -- let us hope we do not get the Executive
Summary, briefings and all that into some process where
they have to go through some process of Commissioner
approval and all this kind of stuff.

But anyway, on this one, let us just say that
it will be sent to fdlks, Commissioners, and the Staff
Director will tell us how much more money it would cost
to do some of these things we’re suggesting here. And
we’ll just defer consideration of this until the next
time or until that is done and consider it again.

And in the meanwhile, the staff will do
whatever it is the staff normally does, whatever that

is, about these things.
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Anybody else have any questions about
anything else on the Staff Director’s Report?

Commissioner Horner?

COMMISSIONER HORNER: Yes, Madam Chair. Our
press reports have been -- press clips have been
dwindling down to four pages less frequently delivered.
They are obviously very much less comprehensive than
they were. And I seem to recall considerable
expression of Commissioner desire to continue to
receive the press clips at the last meeting.

I’'m not sﬁre whether we actually reached a
conclusion on that or not, but there seems to have been
a decision to curtail the clips. And I'm concerned
about that decision.

I know Commissioner Higginbotham isn’t here
today, but I recall he raised this subject to begin
with and was quite vociferous on it. And I would
continue to want to see these.clips.

‘I know we’ve alréédy devoted staff time to
producing aﬁ Executive Summary of a briefing that the
Commission hasn’t even decided it wishes to publish and
it seems to me that kind of staff time may be going on
that could be devoted to our press reports.

But I would like to hear what other

Commissioners think, if anything, on this.
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CHAIRPERSON BERRY: First, let’s ask the

Staff Director.

Has there been any change in the procedure

for doing press clips?

STAFF DIRECTOR MOY: ©No, Madam Chair. Based
on the discussion at the last meeting and asking for a
background check into the situation, plus cost versus
other things, it’s the opinion that we are going to
continue with the press reports at this time.

But I want to point out the fact that in our
Public Affairs Unit, we have lost several people on
staff, and so you will be getting them, not timely
right now. And sometimes you’ll see that the press
reports will come to you several days at once.

We’'re trying to come up with some sort of
solution. Possibly with the influx of summer interns
we might be able to get some to help out in that regard
until the Public Affairs Unit is up to speed again.

~ COMMiSSIONER HORNER: Médam Chair, what'’s
missing is the very rich and informative collection of
news reports from localities around the nation.

Now, I think everybody on this Commission
reads The New York Times every day. And if I had to
choose between getting The New York Times and getting a

Greenwood, Mississippi newspaper, I would prefer the
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latter. I don’t have access to that. And what we’re
getting is just The New York Times, The Wall Street
Journal, The Washington Post and maybe the Bureau of
National Affairs reports.

Those give you kind of predigested mainstream
reports. They don’t give you insight into what'’s
troubling people around the country.

CHAIRPERSON BERRY: Well, Staff Director,
could you -- since the Commissioners did not decide to
change the way things were done, as I recall the
discussion, the discussion was to maintain the status
quo. Could you in your management of that unit with
Charles figure out a way to continue to produce what
they have been producing in the past, including the
regional reports, and make sure that they are
distributed to the Commission?

Since we made no decision to change it, we
would assume thaé it wouldn’t be changed and that
whatever resource allocations you have to make to get
that done within the unit, that you and Charlie would
figure out some way to get that done. So, could you
please just do that?

STAFF DIRECTOR MOY: Yes.

COMMISSIONER HORNER: I think the missing

parts are Burrell'’s, which means paying someone to do
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it rather than using staff.

CHAIRPERSON BERRY: News clippings.

STAFF DIRECTOR MOY: Well, we do have a
subscription, as Barbara Brooks explained to us at the
last Commission meeting.

Charlie looks like he’s anxious to speak
again.

CHAIRPERSON BERRY: Charlie? Okay.

MR. RIVERA: Burrell’s clippings arrive
approximately twice a month. There will be times when
you get a thin package because --

CHAIRPERSON BERRY: Good morning, Judge.

COMMISSIONER HIGGINBOTHAM: Good morning.
Sorry I'm a little laté, but I'm here.

CHAIRPERSON BERRY: Okay. We’'re on the Staff
Director’s Report.

COMMISSIONER HIGGINBOTHAM: Okay.

CHAIRPERSON BERRY: . Go right ahead.

MR. RIVERA: We’il remain very cognizant of
the Commissioners’ wishes to be thorough in our
clipping and we’ll continue to do that and as soon as
Burrell’s comes in. On occasion we will get also a
thick packet from one of the regions. Several of the
regions are very good at that but they may come in

about once every two or three weeks at most.
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CHAIRPERSON BERRY: So could you please then
just without further ado make sure that it continues to
be done that way, unless the Commissioners decide to do
it differently, which we haven’t done yet.

STAFF DIRECTOR MOY: So noted.

CHAIRPERSON BERRY: Thank you.

Is that all right with that, Commissioner
Horner?

COMMISSIONER HORNER: Yes. Thank you very
much.

CHAIRPERSON BERRY: Any other item under the
Staff Director’s Report? .

Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: Yes. I have a
question or a concern, I guess, and it goes to the
portion of the report dealing with the GAO and OPM --
it is OPM?

. 'CHAIRPERSbN‘BERRY: Yes.

COMMISSIONER REDENBAUGH: I get all these
initials mixed up.

One of the themes of those two reports was
that we don’t know where our money went and don’t know
where the time went in sufficient detail and aren’t
able to accomplish as much as one thinks we should.

But in the Staff Director’s Report on
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compliance with those, all we really have here is a
report of effort being made but no report of progress
and no report of when those issues and changes will be
complete.

It seems that we’re continuing in the
practices that were the complaint of two of those
investigations.

CHAIRPERSON BERRY: Could we then,
Commissioner Redenbaugh, in response to your point, ask
the Staff Director to give us in the Staff Director’s
Report from now on not just simply a report on the fact
that progress is being made but time lines for when
these tasks are expected to be accomplished? Would
that satisfy your -- =

COMMISSIONER REDENBAUGH: It would.

CHAIRPERSON BERRY: Okay.

So, could you -- it’s under the section on
the GAO, the AI’S, the CFR, the -- I’Vve forgotten what
the other thing is. _

STAFF DIRECTOR MOY: Page 5.

CHAIRPERSON BERRY: MIS or something.
Whatever.

Could you -- like when you tell us that the
staff is working on it and so on, give us some

indication of timing on that; when you think we should
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expect to receive whatever it is under the item? And .
that that would be forward looking?
STAFF DIRECTOR MOY: Yes. So noted.
CHAIRPERSON BERRY: Does that satisfy your
concern, Commissioner Redenbaugh?
COMMISSIONER REDENBAUGH: It will be
definitely a start. Thank you.
(Laughter.)
CHAIRPERSON BERRY: Anything else under the
Staff Director’s Report? -
(No respohse.)
If there’s nothing else under the Staff
Director’s Report, let’s go to Item Number V, which is
the SAC committee appointment for Texas. .
Could I get a motion to approve, so we can
have some discussion?
VICE CHAIRPERSON REYNOSO: So moved.
CHAIRPERSON BERRY: Can I get a second?
CéMMISSiONER LEE: Seconded.
CHAIRPERSON BERRY: Discussion.
COMMISSIONER HORNER: Madam Chair, I had said
at the last meeting that until we resolved the issues
surrounding SAC appointments and reports I wouldn’t be
prepared to vote on any SAC appointments, so I’d just

note that.
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CHAIRPERSON BERRY: Okay.

Anybody else have any comments on the package
of appointments -- appointment package for Texas?

Who’s out there, anyway?

VICE CHAIRPERSON REYNOSO: Madam Chair, --

CHAIRPERSON BERRY: Is Commissioner --
Commissioner Anderson, are you there?

COMMISSIONER ANDERSON: Yes.

CHAIRPERSON BERRY: Commissioner George, are
you there?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: Judge Higginbotham, are
you there?

COMMISSIONERy%IGGINBOTHAM: Yes.

CHAIRPERSON BERRY: I just wanted to make
sure you were there.

Yes, Vice Chair?

VICE CHAIRPERSON REYNOSO: Madam Chair, it
seems ta me that we should proceed. While we were
asked to do some more thinking about our procedures, it
seems to me not inappropriate to proceed with this
recommendation under the procedures we have already
accepted. So, I'm prepared to vote in the affirmative.
But obviously if folk want to wait, why we can wait.

CHAIRPERSON BERRY: Any other comments?
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COMMISSIONER GEORGE: Madam Chairman? .

CHAIRPERSCN BERRY: Yes.

COMMISSIONER GEORGE: Where do things stand
on the procedural reform question?

CHAIRPERSON BERRY: We said earlier that the
taskforce has made a -- sent us a memo and a report but
that some Commissioners were unready to discuss it at
this meeting.

And it also -- normally, we send that, or in
the past we did, send it to the Regional Directors for
their comment before we passed it. So that I suggested
-- and Commissioner Redenbaugh didn’t seem to have any
problems with it -- that we discuss it at the next

meeting. .

So the taskforce has reported. We’re just

waiting for comments from the Regional Directors, to
see what they say, and to make sure that everybody’s
had a chance to read and digest it.

So that’s where that stands.

COMMISSIONER GEORGE: So did Commissioner
Redenbaugh -- does this mean that we can vote and
resolve the matter at the next meeting?

CHAIRPERSON BERRY: Commissioner Redenbaugh
would anticipate that, I think, because I'm telling the

Staff Director, on behalf of you Commissioners, to get

et
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the comments from the Regional Directors and send them
to us so we would have those and be prepared.

And it will be on the agenda as an item for
the next meeting.

COMMISSIONER GEORGE: Okay.

CHAIRPERSON BERRY: Commissioner Redenbaugh,
do you want to comment on that?

COMMISSIONER REDENBAUGH: Yes. I agree with
that. And it is my belief, Robbie, that we can do that
at the next meeting.

COMMISSIONER GEORGE: Well, if that’s the
case, then I would very much prefer to delay further
action on the SAC appointments until we have the vote
and get this resolved at the next meeting.

CHAIRPERSON BERRY: Okay. Would the maker of
the motion care to withdraw the motion and then we
simply defer this until next time?

VICE CHAIRPERSON REYNOSO: -That’s fine.

.éHAIRPERSON BERRY: Does the seconder agree?

COMMISSIONER LEE: Yes.

CHAIRPERSON BERRY: All right. We will
simply defer the SAC appointment for Texas until next
time.

COMMISSIONER GEORGE: And any others, as

well?
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CHAIRPERSON BERRY: We don‘t have -- I don’t
think there is another. Let’s see.

(Pause.)

STAFF DIRECTOR MOY: We have reports.

CHAIRPERSON BERRY: No. There isn’t another
appointment.

COMMISSIONER GEORGE: Oh, I'm sorry. I'm
locking at the May -- I'm sorry. So we have coming up
in May, Hawaii, Montana and North Dakota, Utah and West
Virginia?

CHAIRPERSON BERRY: Right. Yes.

Okay. Item Number VI, State Advisory
Committee Reports: one from Kansas, "Race Relations in
Rural Western Kansas Towns; and one from Minnesota,
"Focus on Affirmative Action."

Could I get a motion from -- let’s take these
one by one.

Coul@ éomeone give me ahmotion on the Kansas
Report?

COMMISSIONER ANDERSON: So moved.

CHAIRPERSON BERRY: Any second?

VICE CHAIRPERSON REYNOSO: Seconded.

CHAIRPERSON BERRY: Second. Okay.

Any discussion?

Yes, Commissioner Redenbaugh?
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COMMISSIONER REDENBAUGH: I'm actually -- let
me say this carefully. I support the passage of these
two SAC reports. However, there’s an unresolved issue
for me that will impact how I vote on these, and it’s
the following.

It’s come to my attention and probably
everyone else’s that some of the -- I believe the
Illinois SAC is going to publish a report the
Commission declined to accept.

Is that your understanding?

CHAIRPERSON BERRY: From press accounts,
which is the same accounts I guess you -- I don’t know
whose source of information we have.

COMMISSIONER REDENBAUGH: I have only the
press account as the source.

CHAIRPERSON BERRY: I think it was Illinois
and there were two other states, Indiana and another
one. Michigan, I thihk, --

COMMISSIONER REDENBAUGH: Michigan, perhaps.

CHAIRPERSON BERRY: -- that indicated that
they were publishing their SAC reports privately.

COMMISSIONER REDENBAUGH: Right. Well, if
they have the right to do that, then there certainly is
no point in us as Commissioners voting to accept or not

accept these reports.
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CHAIRPERSON BERRY: I don’t see the --

COMMISSIONER REDENBAUGH: Connection?

CHAIRPERSON BERRY: Right. Because we can
decide that we either accept or reject something and
then it’s a separate issue if we reject it, what
happens. But if we accept it, it means we wanted to
accept it, so we’ve given it -- that it at least has
that much of our imprimatur. We received it and we
accepted it and we therefore will print it as some
advice to us.

If we rejéct it, then it becomes an issue- of
what happens to it then.

In other words, I don’t think that it’s
absolutely necessary for us to refuse to accept a
report we want to accept because somebody else might do
something.

Why would we do that to people who do -- you
kn&w, play:by the rules and subﬁit a repart to us and
Qe like it, and then we deéide that we don’t want to
accept it jﬁst because somebody else did something?

COMMISSIONER REDENBAUGH: I see our point, in
part. What are the rules?

CHATIRPERSON BERRY: That reports are
presented to us for our acceptance or rejection. You

were the guy who helped to write the rules, so I’'m sure
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you know that.

COMMISSIONER REDENBAUGH: Right.

(Crosstalk.)

What are the rules that govern the behavior -
- yes. Well, I do remember that part. But there’s a -

COMMISSIONER GEORGE: Can I interrupt,
Russell?

COMMISSIONER REDENBAUGH: Certainly.

CHAIRPERSON BERRY: Russell, will you let him
interrupt you?

COMMISSIONER REDENBAUGH: Yes.

CHAIRPERSON BERRY: Okay.

CommissionerxGeorge?

COMMISSIONER REDENBAUGH: I’m used to that.

COMMISSIONER GEORGE: What we vote on is
about whether to publish the report, isn’t it?

CHAIRPERSON BERRY: To accept it.

COMMISSIONER GEORGE: And this means that
it’s for publication by the U.S. Commission on Civil
Rights.

CHAIRPERSON BERRY: Yes. We haven’t actually
said for printing, but the assumption is we accept it
to be printed by the Commission. We accept it, yes.

COMMISSIONER GEORGE: For publication.
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CHAIRPERSON BERRY: Right. .
COMMISSIONER GEORGE: I think that means
Russell’s got a good point here.
CHAIRPERSON BERRY: What?
COMMISSIONER GEORGE: Well, that if the
reports can be published by SACs independently of their
approval for publication by the Commission, then it
raises the question of what the force and effect is of
our voting on the reports.
I mean, I think that it would be a good idea
really to settle this question definitively, and I
don’t know if we can do it, the Commission. It’s a
somewhat complicated legal question, it seems to me. <
We ought to get this issue settled as a matter of .
principle.
Now, I don’t want to hold -- these are two
pretty good reports, I think. In fact, the one I think
from Minnesota is Quite good, an important example of
the SACs of the kind of thing that feally should be
done. But on the other hand, I think Russell is right.
There’s serious point of principle here which would
seem to make voting on reports a kind of redundant
unnecessary thing.
CHAIRPERSON BERRY: Would you like to --

Carol-Lee would like to say something. Carol-Lee
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Hurley.

MS. HURLEY: The principal difference,
Commissioners, is that when you accept a report for
publication, the Commission then expends further
resources to publish it. When you reject it, the
Commission’s involvement ends.

I don’'t know anything about the legal
position that the General Counsel or other people would
have to comment on. But from a practical matter, it’s
a matter of whether we expend our resources further.

CHAIRPERSON BERRY: Commissioner --

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes, but I’ll recognize
Commissioner Redenbaugh first. He had his hand up.

COMMISSIONER REDENBAUGH: Well, I want to go
to the legal question. So, Carl, if your question
takes us away from that, I’'ll defer.

COMMISSIONER ANDERSON: No. I .was moving
éoward a legal question myéelf; Let me rethink.

CbMMISSIONER REDENBAUGH: Please proceed.

CHAIRPERSON BERRY: Well, is there anyone who
wants to say something about -- a question other than
the legal question?

(No response.)

No one does.

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

46

Okay. Go right ahead, Commissioner Anderson. .
COMMISSIONER ANDERSON: Thank you.
It seems to me that they are State Advisory
Committees. Now, they are advisory committees to us.
So, our vote to accept a report entails publication of
the report and dissemination to the public and to
Congress. But I think the most important aspect of our
acceptance of the report is that we have made a
determination that we will accept the advice we are
receiving from the State Advisory Committee.
That’'s why they fall under the-Federal
Advisory Committee Act.
And so, there is a very important principle -
involved here; that is, primarily, their role and their .
character as an advisory committee. And I think it’s
inescapable that their first responsibility is to
advise us. And therefore, the vote that we take on
whether we accept ﬁheir advice is a determinative one.
CHAIRPERSON BERRY: Staff Director, you said
you were getting a legal opinion, if I recall. You
sent us something or said something or you did get a
legal opinion, I'm sure. Or if it’s a legal question,
what is the legal advice that we get from our own staff
concerning this matter?

STAFF DIRECTOR MOY: Madam Chair, may I defer
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to our General Counsel?

CHAIRPERSON BERRY: Okay.

STAFF DIRECTOR MOY: Thank you.

CHAIRPERSON BERRY: Stephanie?

MS. MOORE: If the issue is whether State
Advisory Committees have -- are prohibited from
privately publishing reports rejected by the
Commission, that is an issue of first impression. It
is not resolved by the FACA and it is not prohibited by
the FACA.

Clearly, arguments can be made both ways, but
I would direct your attention to Section 10(b) of the
FACA which provides that the reports -- I'm sorry --
the records, reports,ﬁﬁorking papers, drafts, studies
or other documents which were made available to or
prepared for or by each advisory committee shall be
available for public inspection and copying at a single
location in the 6ffiées of the gdvisory committee oxr
the agency to which the advisory committee reports
until the advisory committee ceases to exist.

Our advisory committees are not
discretionary. They are mandated by statute.
Therefore, their working papers, drafts and studies are
mandated under the FACA to be provided for public

inspection at any rate.
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those documents is not addressed in the FACA.

CHAIRPERSON BERRY: Okay. Further comment or

discussion?

Yes, Commissioner Redenbaugh.

COMMISSIONER REDENBAUGH: This question is

for the General Counsel, Stephanie, then.

Then I presume from that that there is no

48

copyright or intellectual property issue involved here?

MS. MOORE: With respect to what?
COMMISSIONER REDENBAUGH: Their reports.
MS. MOORE: I’'m not sure I understand the

question. I mean, once printed is there a copyright

issue? I’'m not --

COMMISSIONER REDENBAUGH: If a SAC writes a

report, who is the owner of the intellectual property

in that report?

MS. MOORE: Well, based on FACA, it appears

that the information must, -again, be provided to the

public. Who actually owns it, the government or the

private entity, the SAC members as volunteers, again is

a question of first impression.

I have found no legal research -- no cases

that definitively resolve that: And obviously case-law

is made on the basis of arguments on both sides of the
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issue.

COMMISSIONER REDENBAUGH: Thank you.

CHAIRPERSON BERRY: Who out there is seeking
recognition?

COMMISSIONER ANDERSON: Commissioner
Anderson.

CHAIRPERSON BERRY: Commissioner Anderson.

COMMISSIONER ANDERSON: Thank you.

Does the Freedom of Information Act give the
public the right to copy the documents in addition to
the right to inspect the documents?

MS. MOORE: Well, FACA itself provides for
public inspection and copying at a single location.
The Freedom of Informa%ion Act, if applicable, would
provide further provision of distribution of that
document. But of course, under FOIA, you have the
circumstance where certain members of the public would
be able to obtain copies of documents otherwise.
releasagle at no cost.

For example, if they are educators or seeking
the material for public use -- public interest. I'm
sorry.

CHAIRPERSON BERRY: But -- just a moment,
Carl. Did you understand that answer, Carl?

COMMISSIONER ANDERSON: I believe I did.
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CHAIRPERSON BERRY: I didn’t understand the .

first -- you said FACA itself provides for the copying?

MS. MOORE: Yes.

CHAIRPERSON BERRY: Oh, okay.

Yes, Commissioner Anderson?.

COMMISSIONER ANDERSON: We could take the
position on principle that Staté Advisory Committees
are not empowered to print and release a report which
we have not approved. At the same time then a private
individual could come in under the Freedom of
Information Act, request a copy of the report, print it
and distribute it at their own expense.

MS. MOORE: Is that question for me?

Well, first of all, let me just be clear. .
FACA -- and there is case law to the effect that
documents that are releasable under FACA, the agency
cannot force individuals to have to go through FOIA to
obtain those documents. So that’s the first point.

Any record, report -- any'of the documents
I've referred to in this provision are required by FACA
to be made available under public inspection.

Now, whether this Commission can make a
policy determination that the SAC should not publish is
again a difficult question and one of first impression.

The SACs are not prohibited under the statute that

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



10.

11
12
13
14
15
16
17
18

18

20-

21

22

23

24

25

51
permits their existence not to publish reports.
Therefore, it’s again not a definitive legal
conclusion.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes, Commissioner
Anderson.

COMMISSIONER ANDERSON: I’'m just putting the
hypothetical that were we to conclude as a policy of
the Commission that State Advisory Committees were not
to publish and distribute a report we did not approve,
a member of the public could still come in, and because
of the Freedom of Information Act request the document,
and as the General Counsel -- I understand her to say,
does not have to go tﬁ%ough the lengthy Freedom of
Information Act procedures but could just come in and
say this document has to go in public inspection and

produce the document, read the document, copy it and

thén they’re able to distribute the copies for

themselves. : -0

So in a way, the public can get access to it
even if we held it back. And you may not on your own
do that.

CHATRPERSON BERRY: Right.

COMMISSIONER ANDERSON: That’s all I'm

asking.
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MS. MOORE: That’s right.

CHAIRPERSON BERRY: So if that’s correct,
then anybody could get it, print it and disseminate it
themselves. 1Is that what you’re saying, Carl?

COMMISSIONER ANDERSON: Cor;ect. And those
of us who are concerned about principles here regarding
the relationship between the SACs and the Commission,
could establish that principle. Whether or not the
Commission wants to do that, is another thing.

CHAIRPERSON BERRY: Right. If we want to put
more constraints on volunteers who are SAC members who
choose to publish than on an ordinary person who is not
a member of the SAC, so that they could then get
somebody who'’s not a member of the SAC to go get the
document and print it and then publish it and then copy
it and publish it rather than doing it themselves.

I guess that’s basically --

COMMISSIONER ANDERSON: ~That’s one,
characterization of it. Yes.

CHAIRPERSON BERRY: Okay.

Yes, Vice Chair?

VICE CHAIRPERSON REYNOSO: Then the next
legal issue would be can a SAC member in his or her
capacity as a private citizen do all that.

And I just raise that next legal issue
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because I think we need to be reminded that in the
relationship of group to group in a democracy in terms
of the various departments of government, we’ve
succeeded in living and coexisting this long out of a
sense of deference and respect for other bodies that
may view life a little bit differently than we. And I
just would hope that we will accept this experience in
that light and live our lives.

CHAIRPERSON BERRY: There is a motion on the
floor to approve the "Race Relations in Rural Western
Kansas Towns" report, which is the motion we’re
addressing.

Is there further discussion about any of
these matters?

Yes, Commissioner Horner?

COMMISSIONER HORNER: Yes, Madam Chair.

I'd like to ask the General Counsel to tell
me 1f anyone of the bublic can go into our library and
take anj report that has been produced by the
Commission and reproduce it at will.

MS. MOORE: Published reports of the
Commission are copyrighted.

COMMISSIONER HORNER: Okay. So what we’re
talking about is a distinction between not published

and published.
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Is it permissible for someone to take a .
document produced through appropriated funds, such as a
SAC report, and reproduce it and sell it?

MS. MOORE: I would think not, Commissioner
Horner. But again, it’s --

COMMISSIONER HORNER: What would be the
distinction once the product is within their
possession? What is the law that would deter the sale
of such a product?

Could a SAC member use the sale of such a
document as a fundgaiser for a local school, for
instance?

MS. MOORE: I’'m sure it would be prohibited, -

as would -- .

COMMISSIONER HORNER: Are you?

MS. MOORE: -- as would copying a Commission
report and selling it.

' COMMISSIONER HORNER: ._No. ‘But-I mean a SAC
feport not receiﬁéd by -- br not accepted by the
Commission..

MS. MOORE: You mean not published?

COMMISSIONER HORNER: Not published. Yes.
Would it be permissible to take that document produced
with appropriated funds, reproduce it and sell it? -And

if not, why not?
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MS. MOORE: Well, again, I don’'t really see
the distinction you’re making between either published
or unpublished reports or accepted or rejected reports.

COMMISSIONER HORNER: Well, you said if it’'s
been published, it’s copyrighted, or the Chair said
that. And therefore, I understand that. But we’re not
dealing with a copyrighted product now. We’re dealing
with a SAC report that has not yet been received.

MS. MOORE: Well, you’re asking a number of
questions, Commissioner Horner, and whether it’s
copyrighted or not the sale of that document by
unauthorized persons could indeed constitute an illegal
action.

COMMISSIONER HORNER: Under what law?

MS. MOORE: Under -- there are a gazillion
laws. I can’t tell you --

CHAIRPERSON BERRY: Well, she’s not
researched this.

‘ General Counsel, what is the relevance of
this question to the facts that we have at hand?

MS. MOORE: I have no --

COMMISSIONER HORNER: I can explain, since I
asked the question.

MS. MOORE: Okay.

COMMISSIONER HORNER: What I'm trying to get
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at is the control the United States Government has over
products produced with appropriated funds.

CHAIRPERSON BERRY: Oh, I see.

COMMISSIONER HORNER: And I would personally
feel a lot better if GAO would tell us, "No problem."
And I think I would be prepared to resume voting on SAC
reports when told that since, as the General Counsel
has said -- as she’s said -- many times she has said
this morning it’s not certain; there’s not enough case
law. She’s used an expression I’'ve never heard before
called first impression.

CHAIRPERSON BERRY: A case of first
impression.

COMMISSIONER HORNER: Yes. I’'m not a
legalise man. Therefore, I would like to have
something slightly more definitive.

MS. MOORE: But Commissioner Horner, the
boint that I'm mékihg, appropriated funds are used both
for copyrighted materials and non-cbpyrighted. -

COMMISSIONER HORNER: Right.

MS. MOORE: The second step of selling that
is not covered under copyright law. It could very well
fall under criminal statutes. So there’s an abundance
of ways that one could attack the illegal sale of

government property.
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COMMISSIONER HORNER: 1Is it government
property once it’s been reproducea by a private citizen
or is it the private citizen’s property? Whose
property is it?

MS. MOORE: This goes back to Commissioner
Redenbaugh’s question. And I cannot -- I do not know
the answer to that.

It appears that the FACA provides that the
documents, unpublished or not that are compiled by the
SAC are part of:the public domain, simply by requiring
that they be inspected and copied.

And also, by the way, there’s also a FACA
provision that provides that whether published or not,
the reports of SACs, é%ate Advisory Committees, also be
transmitted to the Library of Congress. So people can
get them from the Library of Congress. They can get

them through the agency; that is, the mother agency to

the SAC committee.

CHAIRPERSON BERR&: ‘Yes, Commissioner George?

CbMMISSIONER GEORGE: There may be something
to the copyright question. I’m not sure. But it’s
not the one that’s my concern.

My concern, and maybe the interesting
question which Stephanie informs us is one of first

impressions, is the question of whether the SACs can
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effect a sort of end run around the Commission’s power
to authorize publication or decline to authorize
publication of these documents. And that I really
think we do need to resolve, although I want to find a
way not to hold these current reports that are before
us hostage to that.

I have a question. And again, it might be
appropriate for the General Counsel to answer, if she
knows the answer. I certainly don’t know the answer.
And that is, what is the status as far as publication
and dissemination is concerned of reports that are
prepared by our staff as reports of the U.S. Commission

on Civil Rights, which then we decline to accept or to

put out as reports. .

When we have rejected reports that have been
prepared by the staff and maybe we’ve attempted to
reach resolution or compromise or just failed and the
report goes down, QOuld it be possible ‘for say members
of the staff to raise funds and disseminate copies of
the rejected report?

MS. MOORE: No. In my opinion, clearly not.
That is a government produced document. The employees
of the Commission are government employees. The SAC
members are not. So I would -- it would be, in my

opinion, no, you could not do that.
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CHAIRPERSON BERRY: 1Is it because of FACA,
because FACA specifically covers the advisory committee
reports, or is it some other --

MS. MOORE: No. FACA is relevant to the
State Advisory.-Committees and the releasability of
their reports and is silent on the question of
publication.

On the question of whether a government
employee on government time can produce a report that
is rejected by this Commission and then go out and
publish it, in my legal opinion, no, they could not.
That is government property.

COMMISSIONER HORNER: Madam Chair, don’t our
staff -- our staff does write these reports.

CHAIRPERSON BERRY: dJust a minute. Just a
minute. Hold on. Two people are talking at once.

Were you finished, Commissioner George?

COMMISSIONER GEORGE: No. I just wanted to
follow up. I can see the logic of what Stephanie said.
I'm not clear whether that’s sufficient actually to
bear the weight of a legal distinction here. And I
guess she’s not either because she says the SAC case is
a case of first impressions and we don’t know the
answer.

I think it’s very important to get the answer
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to this. This really is an important question. .

MS. MOORE: Well, the answer may only come
through litigation, Commissioner George. That’s what
first impression means, that the issue has not been
addressed.

CHAIRPERSON BERRY: He knows that. He’s a
lawyer.

COMMISSIONER GEORGE: Yes. I wonder, though,
if it would be possible for us -- excuse me for
thinking out loud here, but I think we need to find a
solution if we can,:short of litigation.

Would it be possible for us to take expert
legal counsel on this to get an opinion that -- we
could at least -- so we would at least know where we .
stood with respect to any further potential litigation
on this.

CHAIRPERSON BERRY: Commissioner George?

COMMISSIONER GEORGE: .'Yes? .

CﬁAIRPEﬁSON BERRY: Let me just say one
thing. I think the SAC members could just as easily
say we are making an end run around their advisory role
as we can say or you can say that they’re trying to
make an end run around the power of the Commission.
Because they see themselves as having given us their

advice and then we don’t like it or some people don’t
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like it, so they reject it.

They’ve given us their best advice, their time,
their energy -- and on a balanced SAC, because our
rules require that they’re balanced -- and they give it
to us. We don’t like it, so, therefore, we want to
deep six it so nobody can ever read it or see it or
know that they did the work.

And FACA, I will --

Just a second, please. I’ll recognize you.

FACA permits them -- I'm giving you what I
perceive to be the éAC side of this argument, which-
isn’t being made here. That in fact they, having done
this work, and FACA protects them, that insofar as it
will be at least out there so the public can look at it
at a library at least and see that they did the work.

And so I am not prepared -- others may be on
this Commission, but I'm not prepared to seek any legal
opinion from anybody outside abbut any -of this.. And
I'm not prepared to support trying to be punitive
toward the SACs. And I’'m not prepared to say anything
other than I’m happy that FACA permits them to have
their drafts available for inspection by the public.

It’s the public’s money that’s been spent and
it’s their volunteer service that did it. And if they

give us advice we don’t like, then that’s something
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that happened.

Others maybe willing to vote to take all
kinds of legal steps and the like, but I'm not prepared .
to do anything about the SACs. I’m just very grateful
for their work. And even when I don’t agree with them,
I appreciate the work that they do. And I don’t want
to demoralize the SACs any further by us being
contentious about it.

COMMISSIONER HIGGINBOTHAM: Madam Chair?

CHAIRPERSON BERRY: Yes. Now, who’s seeking
recognition?

COMMISSIONER HIGGINBOTHAM: Leon
Higginbotham.

CHAIRPERSON BERRY: Yes, Judge. Yes, Judge
Higginbotham.

I didn’t hear you. Yes, Judge?

COMMISSIONER HIGGINBOTHAM: It seems to me
that we are really dégenerating I think to the smallest
common denominator of thought if we don’t have
sufficient tolerance of letting the views go to the
public of people who dare to disagree with our coveted
positions.

It seems almost absolutely inconsistent with
the spirit of the concept of civil rights for the Civil

Rights Commission to object to a SAC publishing their
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report about which we disagreed. And we should not try
to have that censorship role.

Who is hurt by this? Who is hurt in the
public by the public learning that someone dared
disagrée with us, and therefofe evaluate to the
marketplace of ideas the quality of our thought versus
the quality of theirs.

None of us has sufficient wisdom for the
ages. None of us are so omniscient that we should have
this reluctance or fear or concern about the public
learning that someone disagreed.

Whether the SAC comes out for affirmative
action or against affirmative action; whether it comes
out for any position Jﬁich may be different than mine,
I have no objection to that report being known so that
it gets into the marketplace of ideas. And that’s what

happened in the history of the change of civil rights

laws.
And why‘shoﬁld we be the censors?
CHAIRPERSON BERRY: There’s a motion on the
floor.
COMMISSIONER ANDERSON: Madam Chair?
CHAIRPERSON BERRY: Yes, Commissioner
Anderson?

COMMISSIONER ANDERSON: Thank you.
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I would like to think that we are discussing
a problem that’s not going to happen again. And I
would hope that as we review that procedure -- and
we’ll be doing that next meeting and maybe the meeting
after that -- that some of the concerns raised in this
discussion will carry over into the whole question of
how can we have a procedure and a relationship with the
SACs that will prevent this sort of thing from
happening again.

I think that all of us can do a better job in
ensuring that we won’t have the situation again.

That’s where I would like to be; work to a situation in
which we don’t have this problem again.

However, I do think it’s an important
principle if we’re going to say that our vote merits
issues such as this. If it doesn’t matter, then let’s
just disregard the Commissioners’ voting on this and
the SAC submits their report and we print the report
and diséribute it.

I, as well as anybody, am willing to engage
in the marketplace of ideas and take my chances, but I

do think if we’re asked to vote substantively and we

- have to apply standards, each of us hopefully have

objective standards and we have SACs with objectivity

but we come out in different ways. But as I see it,
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that’s the responsibility of the Commission.
Otherwise, let’s forget about voting on any report and
just whatever the SAC produces, publish it.

But I would hope that we can move on and look
in the procedures to make sure that we don’t have this
situation again.

CHAIRPERSON BERRY: Vice Chair?

VICE CHAIRPERSON REYNOSO: Madam Chair, our
procedures are not going to prevent this situation from
coming up again. I just want to say that I align my
own thoughts with Judge Higginbotham. I think this is
much ado about nothing. I think we should let them do
what they want to do if it’s not prohibited, and we
should do what our own procedures and law require us to
do as Commissioners.

CHAIRPERSON BERRY: Yes, Commissioner
Redenbaugh?

COMMISéIdNER REDENBAUGH: I hope this will be
the last. I'm going to vote for the motion, very
gladly, and for the other SAC reports that are before
us. But I want to thank my Commissioners because
although this has been time consuming and sometimes
tedious, it’s been very instructive for me. It has
informed me a lot.

It’s also proven to me that there is a kind
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of Gresham’s law that also works about talk as well as .
money. And in the future I’1ll feel more willing to
vote against SAC reports now that I understand that I'm
not stifling free speech and not stifling the
marketplace of ideas.

COMMISSIONER GEORGE: Madam Chairman?

CHAIRPERSON BERRY: Yes.

COMMISSIONER REDENBAUGH: I’‘m ready to
proceed.

CHAIRPERSON BERRY: Thank you.

I'm going to call on one more person and I'm
going to call for the question on this because we have
to move on.

Yes, Commissioner George? ‘

COMMISSIONER GEORGE: There is a serious
issue of legal principle here. Anybody ought to be
able to see it. 1It’s absurd to believe that this has
anything to do with censorship or restrictions on the
ﬁarketplace.of ideas. ' ..

Tﬁere is an issue. Stephanie indicated it’s
an issue of first impressions. It’s an issue that is
very likely to come up again. We ought to resolve it
before we just carry on voting on SAC reports.

If the SAC takes the position that our

behavior is an end run around their rights, that should

&
¥
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be resolved, too. I didn’t claim that there weren’t
two sides to the issue. But there’s a real issue here
with two sides that ought to be argued out.

So while I'm prepared to vote to support
these two SAC reports, I think we’ve gpt to think very
seriousl? in the future, prospectively, about what the
meaning of having votes on these SAC reports is, if we
don’t settle the question of whether they can be
published without our vote to publish them.

CHAIRPERSON BERRY: Okay. I’'m calling for
the question. :

All in favor of the -- yes?

COMMISSIONER ANDERSON: May I ask for a roll
call since so many of us are on the telephone?

CHAIRPERSON BERRY: Okay.

Somebody keep track.

All those in favor of the "Race Relations ‘in
Rﬁral Western Kansas Towns" reﬁort, let me just go down
the list here.

Commissioner Anderson?

COMMISSIONER ANDERSON: Madam Chair, I'm

going to abstain on this report and others until we

. resolve the issue.

CHAIRPERSON BERRY: Commissioner Anderson-

abstains.
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Berry, ves.
George?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: Higginbotham?

COMMISSIONER HIGGINBOTHAM: Yes.

CHAIRPERSON BERRY: Horner?

COMMISSIONER HORNER: Abstain.

CHAIRPERSON BERRY: Lee?

COMMISSIONER LEE: Yes.

68

CHAIRPERSON BERRY: Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: Yes.

CHAIRPERSON BERRY: Vice Chair?

VICE CHAIRPERSON REYNOSO: Yes.

CHAIRPERSON BERRY: The report is passed by a

vote of 6 and two abstentions.

Could I have a motion on the

"Focus on

Affirmative Action" report from Minnesota?

COMMISSIONER REDENBAUGH: So moved.

CHAIRPERSON BERRY: Can I get

a second?

VICE CHAIRPERSON REYNOSO: Seconded.

CHAIRPERSON BERRY: All those
discussion?

(No response.)

Okay.

COMMISSIONER LEE: Actually,
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make one minor comment. On page 8, I think there was a
typo on "the median income for the whites is $9,000."
I think it should be $29,000. So if they could check
on that before they publish it.

CHAIRPERSON BERRY: So with the understanding
that they will check the accuracy of that one point,
all those in favor -- let me go down the list again.
This is a Minnesota report.

Commissioner Anderson?

COMMISSIONER ANDERSON: Abstain.

CHAIRPERSON BERRY: Berry, yes.

Commissioner George?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: Commissioner
Higginbotham?

COMMISSIONER HIGGINBOTHAM: Yes.

CHAIRPERSON BERRY: Commissioner Horner?

COMMISSIONER HORNER: Abstain. .

CHAIRPERSON BERRY: Commissioner Lee?

COMMISSIONER LEE: Yes.

CHAIRPERSON BERRY: Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: Yes.

CHAIRPERSON BERRY: Vice Chair?

VICE CHAIRPERSON REYNOSO: Yes.

CHAIRPERSON BERRY: The report is approved by
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a vote of 6, with two abstaining. Okay.

COMMISSIONER GEORGE: Madam Chairman?

CHAIRPERSON BERRY: Yes.

COMMISSIONER GEORGE: If we have finished
this, I would like to make a motion.

CHAIRPERSON BERRY: We’ve finished this
subject; yes.

COMMISSIONER GEORGE: I would like to move
that we request from the General Counsel an opinion
letter as to the legal permissible of SACs publishing
SAC reports that have been submitted to us and not been
approved for publication.

CHAIRPERSON BERRY: I mean, without
objection. Anybody have any objection to doing that?
It’s our General Counsel.

COMMISSIONER HORNER: I second the motion.

VICE CHAIRPERSON REYNOSO: I thought we just
had a report.

~ CHAIRPERSON BERRY: We just had a report.

COMMISSIONER GEORGE: We had an oral report.
I don’t know how much research it was based -- was that
based on -- has the question been researched?

MS. MOORE: I'm reading from the memo
submitted to the Staff Director.

CHAIRPERSON BERRY: Could you hear what she
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said, Commissioner George?

COMMISSIONER GEORGE: Yes.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: So would you like to have
a copy of the memo?

COMMISSIONER GEORGE: Do we have a copy of
it? Was that in our materials?

STAFF DIRECTOR MOY: No.

CHAIRPERSON BERRY: No. It was not an issue
that we thought would be discussed, so, no.

COMMISSIONER GEORGE: Okay.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes, Commissioner
Anderson? "

COMMISSIONER GEORGE: Could I just answer the
Chairman’s question. I would certainly like -- I think
a copy should be distributed to the Commissioners.

CHAIRPERSON BERRY: But is that what you want
or do you want to do something else?

COMMISSIONER GEORGE: Well, I have to look at
it to see whether I think it constitutes an opinion.

CHAIRPERSON BERRY: What kind of opinion do
you have in mind?

COMMISSIONER GEORGE: A researching of the

question which would tell us where things stand legally
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as far as the permissibility of the publication of a
report by the SAC when it’s been disapproved. Now, I
just have no idea of the comprehensiveness of the
research Stephanie’s been able to do at this point. It
may be comprehensively researched. I don’t know.

CHAIRPERSON BERRY: Maybe not. So why don’t
we just do the following in the interest of time.
Agree -- and if you want to vote, you can -- that the
General Counsel will prepare a memorandum or have
prepared one on the subject, as you indicated, for
distribution to the Commissioners.

Is that what you want?

COMMISSIONER GEORGE: Yes. That’s what I’d
like to have. 1I’d also like the subject to be put on
the agenda for discussion at the May meeting.
CHAIRPERSON BERRY: The subject of the memo?
COMMISSIONER GEORGE: The subject of the

|
iséue that the memo addresses.

CﬁAIRPERSON BERRY: " Okay. Yes. I'm fine
with that. 1I’1l1l put it on the agenda.

Anything else? Do you want to vote on that?
You can. We’ve agreed.

COMMISSIONER GEORGE: I take it we’re going

to get it, and that’s fine.
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CHAIRPERSON BERRY: Let’s go to the next
item, Item Number VII.

You had the Executive Summary last time of

the Los Angeles Racial and Ethnic Tensions Report. You

were asked to make comments if you wished for changes
that you would like to see.

Some people did make comments. The office
worked on those comments. This is a short report, as
you know. It’s just the Executive Summary of the 1993
report. So it’s back on the agenda again.

Could I éet a motion to approve it for
purposes of discussion?

COMMISSIONER REDENBAUGH: So moved.

CHAIRPERSON éERRY: Could I get a second?

VICE CHAIRPERSON REYNOSO: Seconded.

CHAIRPERSON BERRY: Okay. Discussion.

(No response.)

All of those then -- fhere;s no discussion.

All those in favor of approving this summary,
indicate by saying aye?

Oh, no. We have to have roll call, right,

Commissioner Anderson?

All those in favor of the LA Summary, passage

of that, indicate by saying aye.

Commissioner Anderson?
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COMMISSIONER ANDERSON: Aye.

CHAIRPERSON BERRY: Berry, yes.

Commissioner George?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: Commissioner
Higginbotham?

COMMISSIONER HIGGINBOTHAM: Yes.

CHAIRPERSON BERRY: Commissioner Horner?

COMMISSIONER HORNER: Yes.

CHAIRPERSON BERRY: Commissioner Lee?

COMMISSIONER LEE: Yes.

CHAIRPERSON BERRY: Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: Yes.

CHAIRPERSON BERRY: Vice Chair?

VICE CHAIRPERSON REYNOSO: Yes.

CHAIRPERSON BERRY: Okay. It is unanimous.

Now, let’s move to the -- are there any
future agenda items éside from the one we just agreed
to have on the agenda that anyone would like to discuss
before we have the briefing?

(No respomnse.)

If not, could the briefers please -- Staff
Director, could the briefers please come forward to
brief us on the Schools and Religion Project?

COMMISSIONER GEORGE: While that happens,
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Madam Chairman, could I ask a gquestion?

CHAIRPERSON BERRY: Yes.

COMMISSIONER GEORGE: Does Stephanie intend
to do any further research on the question we just
debated prior to our receiving the materials we’re
going to receive or are we just going to receive a copy
of the memo that went to the Staff Director?

CHAIRPERSON BERRY: Well, I’1ll let her
answer, but the reason why I stated it the way I did,
Commissioner George, was so that she would be able to
do a comprehensive evaluation, as you suggested. And
if the memo was not comprehensive, then she could do it
in a comprehensive fashion.

COMMISSIONERﬂGEORGE: Oh, okay. Good.

That’s useful. If she does do further expansion of her
memo in order to be comprehensive, the one question
that I would ask that she include is addressing the
question which she addressed for me orally on the
status of réports‘prebared-by our oﬁn staff and the
possibility of them being published without being
approved by the Commission.

She gave us her opinion on that. If she
could include that, unless she revises it -- either

way. Whether she revises it or whether it is exactly

the one that she’s already indicated, I’d like that
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question to be addressed in the comprehensive memo to .

us.

CHAIRPERSON BERRY: General Counsel?

MS. MOORE: Commissioner George, with that
exception, it will be expanded. But the initial
question was precisely the question addressed
comprehensively in the memo.

COMMISSIONER GEORGE: Fine. Thank you.

COMMISSIONER ANDERSON: Madam Chair?

CHAIRPERSON BERRY: Yes, Commissioner
Anderson?

COMMISSIONER ANDERSON: Thank you. With my
apologies to the individuals you’ve provided to do the -
briefing for us, I have to leave now. .

CHAIRPERSON BERRY: These are our staff
members from the OGC and the Team Leader. They’re
going to miss you very much, but we understand.

COMMISSIONER ANDERSON: Well, perhaps later
next weék I can talk to one or two of them by myself
about the presentation.

CHAIRPERSON BERRY: Okay. All right.

Thank you.

We have here Deputy General Counsel Eddie
Hailes and Emma Monroig who is the Team Leader, I

understand, on this project, and some staff members.

{fl-
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Could you go ahead, Mr. Hailes?

MR. HAILES: Yes. Thank you very much, Madam
Chairperson and Mr. Vice Chairperson and Commissioners.

Again, I'm Edward A. Hailes, Jr., the
designated Project Director for the Schools and
Religion Project.

As you know, this project was approved by the
Commission to go forward in this fiscal year. As
initially proposed, the purpose of the project was at
least twofold. Number one, to determine whether school
districts are complying with the Equal Access Act and
the Court decisions allowing religious groups equal
access to school facilities; and two, to further
determine whether schogis are maintaining a proper
separation between church and state, thereby remaining
in a nonsectarian neutral position and avoiding
entanglements in regard to teaching religious doctrine
or practice.

At present, we propose to examine the
following specific issues which will be more fully
discussed by the team members assembled here today.

The first issue -- and I'm just giving a very
cursory definition of these issues -- is equal access,
the issue being whether all individuals and groups are

given equal opportunities to use school facilities.
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Government funding and religious school. And
that is the degree to which public funds can be
expended in connection with parochial schools.

Religious rights of teachers. Whether school
officials are adequately accommodating teachers’ .
religious beliefs and practices.

School prayer and discrimination against
students practicing so-called minority religious. And
that issue is whether schools are interfering with
individual students’ rights under the First Amendment
by forcing them to pray or by interfering with their
right to engage in constitutionally protected voluntary
prayer.

And then curriculum. Whether some religions
are being favored over others, if at all, or whether
teachers are advocating or discouraging particular
religious beliefs.

Originally, the:team was asked. to research
échool and religion issues'in Portland, Oregon; Denver,
Colorado; ahd Philadelphia, Pennsylvania. In
conducting its research, the team utilized computer
resources; i.e., Lexis-Nexis, Internet, Web sites, et
cetera, and reviewed books, periodicals and newspapers.
The scope of the search was intended to be broad and

include factual scenarios, including student clubs,
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individual student expression and worship, curriculum
content, government funding of religious schools,
religious rights of teachers and other disputes
concerning the roper role of religion in public
schools.

It was determined that the originally
proposed sites would not offer the number, complexity
and variety of disputes that would cover the entire
scope and purpose of the project. The team therefore
extended its research effort to potential sites other
than those originaily suggested.

In conducting this research, the team faced
several difficulties in its attempt to identify a list
of suitable sites wher;)the full range of the relevant
issues could be examined in a timely and comprehensive
manner. Specifically, the team attempted to identify
potential sites where all of the following
pferequisi;es could be met.

To select topics that met the Commission’s
jurisdictional requirements; to identify disputes that
were not subject to ongoing litigation efforts; to
propose fact witnesses who were within the subpoena
range of a particular proposed site; to take into
account that the legitimate use of subpoena authority

could be a matter of great sensitivity with regard to
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religious leaders and adolescents who may be the most .

appropriate participants on certain issues; and to seek
inclusion of diverse discrimination claims involving
so-called minority faiths; and to meet all of these
conditions under clear time conétraintsu

We could find no site where each prerequisite
would be met, though some sort of Commission proceeding
in New York City; Troy, Alabama; and Washington, D. C.
would allow, according to the research conducted by the
team, the Commission to explore and examine the full
range of issues that the team members will now briefly
discuss.

I introduce to you at this time first our
Team Leader, Emma Gonzalez-Joy, who will discuss the -..
Equal Access issue, and she will be followed by Lynn
Dickinson, who will discuss school prayer and
discrimination against students practicing minority
feligions. Then Peter Reilly will discuss curriculum
issues, followed by Maxine Sharpe, who will discuss
government funding and religious schools.

Following these presentations, we will of
course be prepared to respond to your questions.

Thank you.

CHAIRPERSON BERRY: Do you want to ask a

question now?
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COMMISSIONER HORNER: I do, Madam Chair, just
because it’s very short and simple and gets to Eddie
Hailes’ statements.

You said that among the criteria for
selection of sites was that the people who would be
called from that area would not be participants or
there were not disputes subject to ongoing litigation.

I can think of dozens of disputes subject to
ongoing litigation that we’ve been involved in hearing
about during hearings by the lawyers supporting claims
in the New York Financial Services, for instance;
lawyers directly involved. So I wondered why you
considered a criterion that there not be ongoing
litigation efforts.

And my other question is why are we talking
about the rights of minority faiths? Why not the
rights also of majority faiths?

MR. HATLES: Well, let me try to answer the
iast question first, becauée clearly we are. What we
said is thaﬁ we want to have a full range of the issues
that may be distinctive involving minority faiths
versus majority faiths. Certainly in the curriculum
context we will have issues that would examine the
views of so-called majority faiths.

And then to go to the question of ongoing
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litigation, we purposefully looked for disputes that
had been raised but had not been subject to litigation
because we believe there are those disputes out there.
What we have found in the last few years, according to
the research, is that once these matters are litigated
they seem to be easily resolved.

And so there must be some issues of first
impression that would be a -- would serve the
Commission better in focusing on those issues rather
than those that are being litigated and apparently will
be resolved.

In the schools and religion context, és you
know, there has been quite a bit of heated discussion
in the course of litigation and we simply believed it
was possible that bringing persons forward to speak at
a Commission while litigation was still ongoing could
prove problematic.

CHAIRPERSON BERRY: May I follow up-just for
a minuﬁe because I'm not clear.

Do you mean bringing the people who are
actually the litigants --

MR. HAILES: As fact witnesses, as opposed
to --

CHAIRPERSON BERRY: -- in the cases forward?

Is that what you’re saying?
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MR. HAILES: We are looking for fact
witnesses. And what we believe is that those persons
who are in litigation at this time may not come forward
and testify before the Commission if they are to
testify in ongoing litigation on the same issue.

CHAIRPERSON BERRY: Okay. You’re talking
about people in ongoing litigation.

MR. HAILES: Exactly.

COMMISSIONER HORNER: I would just say for
the record that when we held our hearing in New York on
discrimination in the financial services industry we
had lawyers who were actually representing people at
litigation, I believe, testify on the question of
arbitration as opposed to court systems.

I think that this may pose a problem that is
going to exclude from our hearing people who by virtue
of having impassioned feelings on the subject and spent
a lot of time reéeéfching in preparation for potential
litigation are indeed the best people to heaf from.

I just say that for the record. Aand I think
as we see how this develops, we can raise this question
again if we need to.

COMMISSIONER GEORGE: Madam Chairman?

CHAIRPERSON BERRY: Just a second.

General Counsel?
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MS. MOORE: Commissioner Horner, I’1l1l just
say in my peripheral oversight of the project, we also
looked at a policy matter. And I went back through
extensive transcripts where the Commission has of late
in both the L.A. hearing and in the Sonoma, the
proposed Sonoma hearing, indicated its desire not to be
involved in calling witnesses and persons with
information where they were involved in ongqing
investigations and litigation.

COMMISSIONER HORNER: Yes. I thought I heard
Mr. Hailes say we excluded geographical areas where
litigation was going on.

MR. HAILES: Oh, no, no. Not at all. -

COMMISSIONER HORNER: Okay.

MR. HAILES: If you understood that, that was
not my position.

COMMISSIONER HORNER: Okay. Good.

CHAIRPERSON BERRY: Commissioner George?

éOMMISSIONER GEORGE: Yes. I'don’t think
that any of the three cities are cities that I had
initially suggested based on my own research into these
questions.

Now I do know that there are a lot of
important disputes in New York and in the Second

Circuit so that that seems to me quite sensible. I
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don’t know the situation in Troy, Alabama. I would
like to hear more about that.

CHAIRPERSON BERRY: We’re going to if we let
them talk.

COMMISSIONER GEORGE: Oh, they’re going to
address the cities issue?

CHAIRPERSON BERRY: They’re going to talk
about -- aren’t they going to talk about the --

(Crosstalk.)

MR. HAILES: - They will, I’'m sure, in their
presentations. |

CHAIRPERSON BERRY: Just a second, Robbie.

What did you say? Are you going to address -

MR. HAILES: During their discussions it will
become clear what the sites problem is.

CHAIRPERSON BERRY: Yes. They’re going to
discuss that. |

COMMISSIONER GEORGE: Okay.

CHAIRPERSON BERRY: You can ask again
afterwards if they don’t. Okay?

COMMISSIONER GEORGE: All right.

CHAIRPERSON BERRY: Proceed, please.

MS. GONZALEZ-JOY: Good morning,

Commissioners. My name is Emma Gonzalez-Joy. I will
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speak on the statement of principles on religious .
expression and public schools issued by the Department
of Education and the right of equality of access of
religious groups to schools facilities under the First
Amendment of the Constitution and the Equal Access Act.

In 1985, religious leaders from different
points of view came together to agree on what are the
guiding principles behind the religious liberty
clauses. Based on this and at the direction of the
President, in August of 1995 the Department of
Education issued a Statement of Principles on Religious
Expression addressing the extent to which religious
expression and activity are permitted in public -

schools. .

The team working on this project will examine

the results of this effort at federal, state and local
levels. At the federal level, the team will examine
whether the Departmeﬁt of Education provides an
administrative mechanism to implement the principles of
religious expression. The project would also examine
if there are any Department of Education grants to
foster familiarity with these principles and the
project will examine whether the Department of Justice
has guidelines to intervene in cases involving schools

and religion issues. If they do so, what are they, and
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what type of cases the Department has been involved
with.

At the state level, the team could examine
the results of efforts like the one in Tennessee where
the General Assembly found that there. is a great deal
of confusion involving judicial decisions concerning
religion, free speech and public education. This
resulted in the recent approval of the Tennessee
Student Religious Liberty Act of 1997.

This law spells out each student’s first
amendment right. It changes nothing in existing case
law. The team could examine implementation of this
act.

Second, the right of organized religious
groups of access to school facilities under the First
Amendment of the Constitution.

In 1981 the Supreme Court, in Whitmore V.
Swenson applied the public forum analysis of the Free
Speech Clauge to the feligious speeéh of college
students participating in extracurricular activities.
Under the free speech public forum doctrine, the scope
of permitted censorship is determined by whether the
forum has a public, non-public or limited public
nature.

A public forum includes places that have been
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traditionally dedicated to free speech and assembly,
such as streets and parks. Any member of the public
may speak on any issue within the confines of neutral,
generally applicable regulations.

In a limited access public ﬁorum, the
government intentionally designates the type of speech
and assembly, allowing access only to part of the
public. In a non-public forum, the government can
restrict access as long as the restriction is
reasonable and viewpoint neutral.

One of the issues that could be examined is
the right of access of outside religious groups to
school facilities. And the issue is whether in those
situations that a limited forum is open to a wide range
of uses, can it still be kept closed for a narrow use;
namely, religious services.

The Supreme Court has held that a Long Island
public school diétrict was engaged in viewpoint
discrimination in violation of the Free Speech Clause
when it barred a church from using a public school
building to show family life films with a religious
perspective. The film series dealt with a subject
matter otherwise permissible under the school
district’s use rule, but was not allowed solely because

it dealt with the subject matter from a religious
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perspective.

The Court said that access to a non-public
forum can be based on subject matter or speaker
identity as long as the distinctions were reasonable
and viewpoint neutral.

New York City has a policy of allowing
outside groups to use public school buildings after
school is over for the discussion of materials that
contain a religious viewpoint or for the distribution
of such material. However, it bans the use of the
buildings after school for religious services or
religious instruction.

An evangelical Christian church was denied
permission to use a pﬁblic middle school in the Borough
of the Bronx for weekly religious worship. The Second
Circuit held the time, place and manner restrictions on
gpeech were reasonable and viewpoint neutral as
required in limited public forgms and that the purpose
of avoiding the identification of the middle school
with a particular church was reasonable.

The same rule was also involved in another
federal district court of whether the site had been
used previously for religious services.

The project could examine the circumstances

of the application of this rule as well as why there is
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. such an unusually large number of cases with the same

problem in the New York area.

Secondly, the Equal Access Act.

This is a statute dealing with organized
religious expression. The purpose of the Equal Access
Act is to permit student groups to meet for student
initiated activities not directly related to the school
curriculum.

It says that any public secondary school
receiving federal financial assistance may not
discriminate against student groups on religious,
political, philosophical or other content based
grounds. The Act gives religious clubs equal
treatment, not preferred treatment.

The term "open" in the Act, rather than
"public" means that Congress intended to establish a
different standard from that used in free speech cases.
A limited open forum is triggered if a school simply
éllows one or more non-curficulum related student
groups to méet.

Some of the issues concerning these acts are
extension of the Act to younger children. When the Act
was approved the constitutional Equal Access Doctrine
had generally been used in situations involving older

students. The Act was necessary to ensure equal access
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for students at the secondary school level because the
Courts have considered that younger students lack the
necessary maturity to understand that these religious
activities were not sponsored by the public schools.

Currently there’s litigatiop involving the
right of students younger than secondary school
students to form clubs. The project could consider
whether the Act could be extended to students in lower
grades.

Secondly, funding of university students’
religious publicatiéns.

The Act says that nothing in this saying
shall authorize or compel any state or political
subdivision to extend bﬁblic funds beyond the initial
cost for providing the space for student initiated
meetings.

The Supreme Court has held that equal access
riéhts, coqstitutional equal acéess rights to
facilities of uniﬁersity student religious groups
includes the right to receive funding that is equal to
that received by other groups. .

The Commission could examine whether the law
should be amended in this respect.

Third. Are the remedies provided by the Act

adequate?
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The remedy available at present for a
violation of the Act is to file a case in the federal
district court. This is a complex and expensive remedy
for a high school student. Should the law provide for
administrative remedy at the federal, state or local
level? Should alternative dispute resolution
mechanisms exist and be required by the Act?

Fourth. Should discrimination be allowed?

Recently a Circuit Court upheld the Christian
only leader supervision of a student club, ruling that
the requirement is essential for the expressive content
of the club’s meeting and therefore protected by the
Equal Access Act.

The Court reasoned that the club’s religious
discrimination was not invidious. It was protected
from a constitutional challenge under the Equal
Protection Clause.

This pfojéét could-ex;mine the consequences
of this decision.

Thank you.

CHAIRPERSON BERRY: All right.

Do we go to Ms. Dickinson next?

MR. HATLES: Yes.

MS. DICKINSON: Thank you.

My name is Lynn Dickinson and I will address
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individual student constitutionally protected rights --
CHAIRPERSON BERRY: Did someone say

something?

COMMISSIONER GEORGE: She needs to speak up.

CHAIRPﬁRSON BERRY: You need to speak up, Ms.
Dickinson.

MS. DICKINSON: My name is Lynn Dickinson and
I will address individual students’ constitutionally
protected rights of freedom of religions and freedom of
speech. These rights derive from the religion and
speech clauses of the First Amendment.

I will provide a brief discussion of the
legal background and current controversies involving
each issue.

I will begin with students’ rights to freedom
of religions, which are implicated in public schools
when officials either prohibit students from engaging
in individual prayers or force ‘students to engage in
érayer that offends their feligious'beliefs.

Tﬁe constitutional right of freedom of
religion derives both from the Establishment Clause and
the Free Exercise Clause. The two religion clauses
impose different requirements which I will discuss
momentarily, that almost always are in tension with one

another.
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It is through maintaining a proper balance
between the competing concerns addressed by each clause
that religious rights were sought to be protected in
the First Amendment. The Free Exercise Clause was
adopted two ensure that government would not unduly
burden the practice of any religious faith.

The freedom to exercise one’s religions
has two components. The first is the freedom to
believe and the second is the freedom to act or to
engage in religious practices, such as prayer.

Because the freedom to engage in religious
practices is not absolute, the government may iﬁpose
some burdens on the ability of individuals to pray.
However, the government may not enact policies that
have a coercive effect on the ability of individuals to
freely exercise their religious beliefs. Thus, the
overriding principle that derives from the Free
Exercise Clause is oné of accommodation.

‘ The government may not unnecessarily curtail
or coerce religious practices. The Establishment
Clause was adopted to prevent.the religious majority
from using the arm of the state to infringe upon the
religious beliefs of members of minority religions.
Thus, under the Establishment Clause, the government

must remain neutral and may not promote one religion
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over others, religion over non-religion or non-religion
over religions.

The principle underlying the Establishment
Clause is therefore neutrality. The government may not
engage in discrimination based on religion.

Taken together, the two clauses require that
the government maintain a delicate balance between
accommodating individual religious beliefs and doing so
without promoting or advancing one belief over others.
This issue has formed the center of huge dispute in an
Alabama community where the vast majority of citizens
are Christians who seek the inclusion of prayer in
school ceremonies.

The Alabama controversy raises the question
whether the inclusion of prayer and Bible readings in
school events places the government in a position of
promoting Christianity and whether it violates non-
Christian students’ rights to p;actice their religions.

In pursuing this issue, the Commission could
examine the manner in which schools are attempting to
balance their obligations to abide by both the Free
Exercise Clause and the Establishment Clause.

The controversies in Alabama also have raised
concerns regarding the proper roles of the federal and

state governments in deciding issues such as whether
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prayer should be permitted in schools. Traditionally, ‘
operation and maintenance of public schools has been
governed by state law, whereas civil rights issues set
forth in the U.S. Constitution are issues of federal
law.

Thus, a proceeding on the rights of students
to practice their religions at school could include a
discussion of the manner in which the federal and state
governments can best work together to achieve the
state’s educational goals while protecting the civil
rights provided by federal law.

I will now address students’ free speech
rights.

The rights of students to express their .
religious beliefs are implicated in public schools
whenever students seek to discuss, express or otherwise
promote their particular religious beliefs at school.

The U.S. Supreme Court has stated that under
the Free Spéech Clause a student may express his or her
beliefs, as long as the student’s expressive conduct
does not materially and substantially interfere with
the requirements of appropriate discipline in the
operation of the school or interfere with the rights of
others.

Thus, for example, obscene speech which

A?f"’:\
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conflicts with schools’ basic educational mission may
be prohibited. This topic has been implicated
repeatedly, especially in Florida, as schools attempt
to find ways to control the school environment without
violating the constitutional rights of individual
students.

In one case a school argued that banning
distribution of religious materials was necessary to
avoid violating the Establishment Clause. The Court
held that individual student speech at school would not
violate the Establishment Clause in that, in fact, the
school policy prohibiting speech, based on its
religious content itself violated the Establishment
Clause because it disf;vored religion.

I mention that case because it serves as an
example of the confusion that can arise when school
administrators attempt to abide by the various clauses
of'the First Amendment. Thus, é Commission review of
this issue could include a discussion of schools’
combined obligations under the Free Speech Clause and
the Establishment Clause.

In summary, a proceeding on the religious
life of students could allow the Commission to examine
the root source of these disputes and determine whether

schools need specific guidance on who to manage their
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multiple and often competing obligations under the
First Amendment.

That concludes my presentation.

CHATIRPERSON BERRY: Thank you very much, Ms.
Dickinson.

Mr. Reilly?

MR. REILLY: My name is Peter Reilly and I
will be addressing two topics. First, the religious
rights of public school teachers, and second, the role
of religion in public school curricula.

Federal law requires an employer to
reasonably accommodate an employee’s religious
observances, practices and beliefs unless the employer
can show that accommodation would cause undue hardship,
meaning anything greater than a minimal cost to the
employer.

With respect to teachers, many of these
controversies are settled before they go to Court. For
example, a Florida high school principal attempted to
prohibit teachers from wearing T-shirts to school with
the slogan, "Champions in Christ." After negotiations,
the teachers were permitted to wear the T-shirts.

In another case on Long Island, a public
school teacher’s union sought to enforce the right of

teachers to use personal days for observing religious
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holidays. Several teachers were denied leave and filed
grievances. An arbitrator upheld the teachers’ claims.

Regarding religious apparel, employers must
attempt to accommodate employees who maintain a
particular physical appearance or manner of dress in
keeping with the tenets of their religion.

Again, accommodation is possible if it can be
made without undue hardship to the employer and only
safety concerns constitute undue hardship.

Regarding harassment of teachers under Title
VII of tﬁe 1964 Civil Rights Act, an employer has an
affirmative obligation to maintain a work environment
free of harassment, intimidation and insult.

As Lynn just made clear, prayer in public
schools is unconstitutional except for personal student
prayer. But to what extent can teachers lead the
prayers or part;cipate with students?

COMMISSIONER GEORGE: May I interrupt for a
second, Maaém Chairmaﬁ? ‘

CHAIRPERSON BERRY: Yes, yes.

COMMISSIONER GEORGE: Just a point of
clarification there.

When you say personal -- prayer is prohibited
except for personal student prayer, you don’t mean

prayer necessarily by an individual? It can be a whole
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lot of people. It may be the entire school personally ‘

praying together?

MS. DICKINSON: Yes. I think he meant to
distinguish school sponsored prayer, where like a
teacher or even a student lead prayer in a classroom;
where the teacher calls upon a student to lead the
class in prayer.

COMMISSIONER GEORGE: Right. I just wanted
to clarify that. Good.

CHAIRPERSON BERRY: Okay. Proceed, please.

MR. REILLY: Thank you, Lynn.

To what extent can teachers lead the prayers
or participate with students?

It is unconstitutional for a teacher, a coach ‘
or other school official to initiate or lead a team a
prayer or ask a team member to pray at school sponsored
athletic events.

Second,'teachers and other school personnel
may not.deliver prayers at school assemblies.

Finally, it is unconstitutional to pray with
students during school hours.

To give you an idea of how matters are

- resolved when they arise, last year in Florida, a high

school teacher delivered testimony in class, which is a

public declaration regarding a religious experience.
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The teacher was admonished by district officials.

In another case last year in a different city
within the state of Florida, a high school principal
was praying and discussing scripture with students
during school hours. He was temporarily suspended from
his position and was later transferred.

Now I’d like to turn to the issue of public
school curriculum.

Although the Supreme Court has consistently
rejected efforts to teach religions in the public
schools, it has permitted teaching about religion.
While teaching religion amounts to illegal religious
indoctrination, teaching about religion, on the other
hand, is learning about religion in the historical,
cultural, economic and social development of the United
States and other nations.

This means that while the Bible may be
studied as literatﬁre, it cannot be studied as
religious doctrine. Clearly, Bible courses are being
taught throughout the country. The National Council on
Bible Curriculum in Public Schools says its Bible
instruction materials have been adopted by public
school districts in 22 states, but the Council will not
reveal the names of those districts because they-fear

litigation.
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In North Carolina, at least 20 school
districts now offer some sort of Bible instruction.

The state of Texas has 219 public school courses
throughout the state in Biblical history or literature
and nine counties in Florida offer 0ld or New Testament
history.

I now want to turn to the issue of public
school textbooks.

Two types of controversies usually develop
around textbooks. The first involves what they say.
The second involves what they fail to say or what they
leave out. In one example, five school board members
in Austin, Texas objected last year to a new biology
textbook because they said it failed to point out the
weaknesses in the theory of evolution. The book was
finally adopted on a vote of 9 to 5.

Given that this vote was part of a $177

million textbook purchase by this school board, it

might be helpful for Commissioners to hear from
textbook pubiishers to see whether the anticipation of
a possibly very contentious school board approval
process can influence what they publish in their
textbooks. Some argue that the current process causes
potentially controversial information to be deleted or

watered down.
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The case that I discussed is a Texas case.

It is well known in the industry that that state is one
of the largest textbook purchasers in the nation and
has a heavy influence on books marketed in other
states.

Now to the issue of what textbooks sometimes
leave out.

In a 1987 case in Alabama,; a lawsuit alleged
that history books left out historical facts regarding
religion and failed to discuss the place of religion in
modern American soc;ety. The district court agreed,
finding that the history books, quote, "uniformly
ignored the religious aspect of most American culture."
End quote. However, thé appellate court ruled that the
education officials had control over the curriculum and
had the discretion to continue using the books.

It was this same issue, the lack of religion
in.school ;extboéks which led Dr. Charles Haynes of the
Freedom Forum in hearby Arlington, Virginia, to an
influential role in the area of schools and religion.

A recent article in the Wall Street Journal entitled
"How Religion Found Its Way Back to School," profiles
Dr. Haynes who currently runs a mediation and training
program that is reshaping the way religion is treated

in thousands of schools nationwide.
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Since researching textbooks in 1986 and
discovering that religion was barely being dealt with,
Dr. Haynes, who formerly worked at Americans United for
Separation of Church and State, has teamed up with
Oliver Thomas, a part-time Baptist preacher, to design
religion policies for schools that could be endorsed by
people on both ends of the political spectrum. The
program they developed is appropriately called Finding
Common Ground, and the Commission may wish to consult
these two individuals regarding the Schools and
Religion proceedings.

Finally, I want to discuss the current
controversy involving the teaching of evolution. This
debate was made famous over 70 years ago in what some
call the Monkey Trial, which led to the conviction of
John Scopes for teaching evolution in a Tennessee
school.

The Supreme Court made clear 30 years ago
that it is unconstitutional to restrict the teaching of
evolution. And in 1987 the Supreme Court said it is
unconstitutional to require educators who teach
evolution to also teach creationism.

Despite the Supreme Court rulings, last week
the National Academy of Sciences issued a 140 page

document entitled "Teaching About Evolution and the
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Nature of Science," which argues that many public
school students receive little or no exposure to the
theory of evolution. What they say is, quote, the most
important concept in understanding biology.

The National Academy says that teachers are
reluctant to teach evolution because of pressures from
special interest groups to downplay or eliminate it as
part of the science curriculum. However, the writers
say that the guide is not an attempt to abolish
discussion of creationism, pointing out that it focuses
only on how all forms of life have evolved over time,
not on the question of how the very first cell in the
process may have originated.

In some stat;s it has been reported that
several school boards have ordered teachers to give
equal time to creationism, and lawmakers in a few
states want to remove the term "evolution" from their
science curricula altogether..

In the state of Alabama, biology textbooks
now include‘a disclaimer telling students that
evolution is only a controversial theory.

Like in other matters we have looked at,
controversies in this area are sometimes resolved
without court intervention. In the state of Colorado

recently a student objected to a videotape because it

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

106
depicted evolution as scientific fact rather than
theory. The school district formed a review committee
and decided the best course of action was to withdraw
the tape from the curriculum.

It is not yet clear how the National Academy
of Sciences report will be received by people who
determine school curricula. However, since these
matters are controlled locally, school districts are
not required to accept the advice in the report.

Thank you very much. This concludes my
presentation.

CHAIRPERSON BERRY: Okay. Thank you.

Now, Maxine?

MS. SHARPE: My name is Maxine Sharpe and I
will address government funding and religious schools.

The issue is to what extent can public funds
be used to provide services, instruction or to support
other education related activities that are provided in
or assoéiated with. parochial schools.

The recent Supreme Court decision in Agostini
v. Felton provides some answers. In that case, the
Court held that New York City public school teachers
may provide educational services on private or
parochial school premises during school hours under

particular circumstances without violating the
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Establishment Clause of the First Amendment.
Specifically, publicly funded New York City
teachers may now provide Title I services in the cit’s
private and parochial schools rather than continuing

the practice of providing such services in trailers

near the schools.

Title I refers to Title I of the Federal
Elementary and Secondary Education Act of 1965, which
provides federal funds to local school districts so
that they can provide remedial education and job
counseling to students living in low-income areas who
have difficulty achieving state student performance
standards.

The Supreme ;ourt stated that interaction
between church and state is inevitable and that some
level of involvement of the two has always been
Folerated. In this case, the Court found that the
nature of the involvement did not result in the
government becoming excessively involved in the
workings of the church institution and the interaction
was limited to a particular federal fund.

Agostini overruled an earlier Supreme Court
case, Aguilar v. Felton, which involved the same

parties. In that decision, the Court held that New

York City’s Title I program did indeed result in
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excessive church-state entanglement because it required
pervasive monitoring of instruction in parochial
schools.

Agostini also overruled in part Grand Rapids
School District wv. Ball, which held that a similar
local program impermissibly advanced religion. Both
Agquilar and Ball were premised on the finding that
public employees on parochial school grounds represent
a union of church and state, require extensive
monitoring or eventually result in government sponsoéred
inculcation of religion.

Following Aguilar and Ball, however, the
Supreme Court retreated from this rationale in a 1993
case, Zobrest v. Catalina Foothills School District.
In Zobrest, the Court upheld the use of a publicly
funded sign language interpreter by a parochial school
student.

With these most recent cases, Zobrest and
Agostini, wﬁich permit the use"of sign language
interpreters in the case of Zobrest and Title I
teachers in parochial schools in the case of Agostini,
the Supreme Court has added to the following previously
sanctioned types of permissible public funding

activities that can be connected to religious school.

And they are:
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Number one. The payment of transportation
costs of students to parochial schools.

Two. Property tax exemptions to churches
sponsoring religious schools.

Three. Public schools lending textbooks to
parochial school students.

Four. Providing vocational tuition grants to
the blind; and

Five. Funding a religious publication from
student fees collected at a public, state-run
university.

But the question remains: What other
pﬁblicly funded services instruction or other education
relate activities could possibly be permitted without
violating the Establishment Clause?

The Commission could address this question as
well as other funding related topics which have atrisen
iﬂ communities throughout the_nétion:

First, 6ne possible topic involves the
guidelines of the U.S. Department of Education. These
guidelines were issued to ensure proper implementation
of the Agostini decision.

The guidelines can be summarized as:

One. Only public school employees can serve

as Title I instructors.
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Two. Public schools must assign personnel to .
private schools without regard to the employee’s
religious affiliation.

Three. All religious symbols must be removed
from spaces used for Title I services.

Four. Public school teachers must limit
their consultations with parochial school personnel to
discussions of student education; and

Five. A public school field supervisor
should make an unannounced visit to each teacher’s
classroom each month to ensure that the program does
not contain any religious aspects.

Now these guidelines are limited strictly to
the implementation of Agostini. .

COMMISSIONER GEORGE: May I interrupt for a
second for a question?

MS. SHARPE: Yes.

COMMISSIONER GEORGE: Just to be cleadar, those
are the~guidelines that are currently in place for the
DOE or are they under consideration?

MS. SHARPE: Those are in place.

COMMISSIONER GEORGE: In place.

MS. SHARPE: Yes.

COMMISSIONER GEORGE: Thank you.

MS. SHARPE: As of, I believe, July ’97, I
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believe. That’s when they were implemented.

And in New York, these guidelines have been
criticized as not properly interpreting Agostini.
Among the concerns that have been raised by at least
one New York based group are that the guidelines say
religious symbols may be removed, but the group
contends that, according to Agostini, the symbols must
be removed. And also, the guidelines do not refer to
any enforcement mechanism to ensure their
implementation.

The Commission could examine the level of
compliance with the guidelines and determine whether
there is an effective enforcement mechanism. If there
is no effective enforcement mechanism in place, the
Commission could explore what types of mechanisms are
needed to ensure compliance with Agostini.

Another possible topic for the Commission is
Whether publicly-funded vouchers may be used for
tuition in_éarochial schoois without violating the
Establishment Clause. In the 1925 Supreme Court case
of Pierce v. Society of Sisters, the Court ruled that
parents may allege to send their children to a private
school rather than a public school. However, the
Supreme Court has never specifically answered the

question whether public funding may be used to assist
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parents in exercising that right.

Many states and many local areas throughout
the nation have been grappling with this question in
recent years and continue to do so. Some of the
current ongoing controversies involving vouches include
the following.

In March 1998, the Southeast Delco School
Board in Pennsylvania proposed vouchers for use at
private schools. However, the Pennsylvania
Constitution prohibits the use of public funds for
private and religious schools.

Also in Pennsylvania, statewide voucﬁer
legislation has been pending since 1997.

Voucher initiatives have also been reported
in Washington, DC; California; Colorado; Illinois;
Minnesota and Texas and elsewhere. Wisconsin, Puerto
Rico and Ohio have passed some sort of voucher
measures.

Finaily, an ‘experimental voucher program is
in its second year in New York City. Initially, 100
low-income public school students received wvouchers to
attend private or religious schools at a cost of about
$6 million. However, the funds for their tuition came
from private donations, largely from foundations and

Wall Street corporations. Later this year, the program

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113
will be enlarged by 1,000 students who will be selected
from the city’s 14 school districts with the lowest
reading scores.

The program originated when the Mayor
accepted a long-standing challenge by the city’s
Catholic archdiocese which had offered to accept some
of the lowest achieving public school students in part
to demonstrate that Catholic schools could provide them
with a better education.

Another funding topic is whether tax credits
may be given for tuition paid to parochial schools
without violating the Establishment Clause. Recent
controversies surrounding this issue have also arisen
in several locations across the country, including in
Oregon and Minnesota. In Oregon, a voter-led
initiative proposing a tax credit for private school
tuition failed at the polls. The proposal would have
provided for tax credit for either private school
tuition or expenses for educating a child at home.

The Minnesota tax credit program, however,
was passed. It gives parents a tax deduction of $650
for children in kindergarten through 6th grade, and a
$1,000 deduction for children in grades 7 through 12
for use toward any private school expenses except

religion classes -- not religious schools but religion
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classes -- and for certain public school programs that .
cost extra.

Another funding issue which recently arose in
New York State involves the constitutionality of using
public funds to establish a special school benefiting
one particular religious sect.

In August 1997 the Governor signed a bill
into law allowing a small Orange County village of
Hasidic Jews to create a special school district for
disabled children in their community.

The Courts, however, have ruled that this and
similar bills for the village, Kiryas Joel, violate the
constitutional separation of church and state.

In conclusion, there is a growing judicial ‘
trend permitting the government to provide financial
assistance that is related to religious organizations,
so long as the organizations receive only an indirect
benefit and as long as the primary purpose of the
financiél aid is secular. .

Issues concerning the constitutionality of
particular types of financial assistance, based on our
research, are occurring throughout the country and can
be expected to continue for some time to come.

That concludes my presentation.

CHAIRPERSON BERRY: Okay. Thank you very
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much.

Vice Chair?

VICE CHAIRPERSON REYNOSO: The issues are
pretty broad and I had a question for Eddie in terms of
how you suggest we proceed on that. ‘

You mentioned that the staff from its own
research is recommending that we need DC and New York
and Troy, but the issues are so broad I wonder if we do
proceed with that, have the DC meeting first. And
instead of having it be a hearing, we could have
something like a briefing or something of that sort
with hopefully the folk around here that could talk and
help educate us in all these issues.

And then maybe have hearings in New York and
Troy on some of the specific issues that would come up
in that area.

I mean, what’s your suggestion in terms of
how to proceed?

‘ MR. ﬁAILES:- That’s faifly consistent with
our thinking at this time; a Commission proceeding in
Washington, DC that would provide a basic overview of
the national -- the issues, religious issues that are
occurring throughout the nation.

As you heard, through the several

presentations, it’s difficult to select a particular
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site where you can get the variety of issues that are .
currently rising up in different communities. And if

could bring experts and persons who are familiar with

these issues to come to DC and provide a basic

overview, we think that would be helpful. And that

should be the initial Commission proceeding to handle

that.

CHAIRPERSON BERRY: If I may say so, I heard
in the presentations, and took note of several of the
issues that exist here in DC if I heard the presenters
correctly. Somebody discussed the voucher issue in DC.
Then there was some discussion of what the Department

of Education was supposed to be doing, which came up in .

two or three of the presentations. .

And then there was the two experts in the
Wall Street Journal article who are trying to
conciliate and find ways, if I understood you
éorrectly, Peter, to positively deal with these issues
who seem to be over in Viréinia somewhere.

MR. REILLY: At the Freedom Forum.

CHAIRPERSON BERRY: So that there were --
even if one wanted to discuss some of the issues or
some kind of overview, I would be very interested in
this sort of positive, for myself, this person who’s

been able to resolve all these issues in one of the

f
EXECUTIVE COURT REPORTERS, INC. i
(301) 565-0064



10

.11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

117
school districts.

You said they were able to bring together
both ends of the political spectrum. I found that very
interesting, indeed.

But anyway, I don’t want to hog the
discussion. I hear you, Vice Chair.

Do others have comments they’d like to make
about the briefing or about how we proceed or anything
else?

COMMISSIONER GEORGE: Madam Chair?

CHATIRPERSON BERRY: Yes, Commissioner George.

COMMISSIONER GEORGE: I have a couple of
points to make, but first I’d like to ask our last
presenter a question for my clarification.

CHAIRPERSON BERRY: Okay.

COMMISSIONER GEORGE: Is she still there?

CHAIRPERSON BERRY: Maxine Sharpe. Yes.
They’re all sitting here.

‘ MS. SHARPE: Yes; I'm here.

CGMMISSIONER GEORGE: Oh, okay.

The DOEd guidelines. You referred to some
challenges. I don’t know if they were litigation or
just complaints about the implementation of the
guidelines in the New York area.

MS. SHARPE: Yes.
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COMMISSIONER GEORGE: Yes. And it sounded as
though those complaints were coming from people who
took the view that the DOEd guidelines are not being
enforced rigorously enough.

Did I hear that correctly?

MS. SHARPE: The information that we were
able to find concerned one particulér advocacy group in
New York City. And to the best of our knowledge,
there’s no litigation regarding their complaint.
They’ve simply sort of raised it, I think, in sort of a
public forum way that they have problems with these
particular guidelines because they don’t believe that
they properly interpret Agostini.

COMMISSIONER GEORGE: Oh, okay. Now that
does clarify it.

The dispute there is not over whether the
guidelines are being implemented properly. It’s about
whether the guidelinés themselves are faithful to
Agostini.

MS. SHARPE: Correct. That’s correct.

COMMISSIONER GEORGE: Okay. Now are there
any complaints? My understanding is that there were
coming from the other direction saying that the DOEd
guidelines are unfaithful to Agostini in that they

require too much by way of activities to ensure non-
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entanglement. For example, covering the crucifixes in
Catholic school classrooms when the Title I teachers
come in and so forth.

MS. SHARPE: I understand your question and
I'm not aware of any. I don’'t know whether anyone else
on the team found any.

COMMISSIONER GEORGE: I could put you in
touch with the information. So I think there’s
probably a debate going on here with the guidelines in
the middle and some people on one side criticizing them
and some people on the other side criticizing them.
There’s a very important interesting issue there.

CHAIRPERSON BERRY: Yes.

COMMISSIONER GEORGE: I had some further
points, Mary, but I’'m happy to defer to others.

CHAIRPERSON BERRY: Okay.

What is your view of this issue of whether --
that the Vice Chair was making the suggestion about
doing the first orme.

COMMISSIONER GEORGE: I think the point of
having something in Washington, DC, the point-of having
the first one be in Washington, I do not want it to be
merely a briefing or consultation or something like
that. I want it to be a hearing, and one of three

hearings, and the subpoena powers used and so forth.
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And then I'm just reluctant for us not to .
have some sort of hearing, one of the hearings, in the
Pacific Northwest. Although I do realize that choices
have to be made here. And given that we’re down to
three hearings, we can’t do everything.

Perhaps Eddie could just address the question
or defer it to one of the other presenters who would
just be more up to speed with the information on what
the case is against doing say a Portland hearing.

CHAIRPERSON BERRY: Before he answers that,
Robbie, since the Vice Chair has to leave for a very
important meeting, do I understand you to say that the

idea of having sort of an overview, so long as it’s a

hearing in the first, which is the idea he had, .
although he didn’t say hearing, that that idea does not
offend you?

COMMISSIONER GEORGE: That’s acceptable.

CHAIRPERSON BERRY: And you. think that’s
acceptaﬁle,' I’'1ll-let him leave then.

COMMISSIONER GEORGE: The only thing is, it
would have to be in the context of trying to decide
whether these three sites are in fact the right three
cities.

CHAIRPERSON BERRY: Right. We can still tglk

about the other cities and whatever, but I just wanted
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to get that point nailed down before he left.

Okay?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: All right.

Proceed with your question. You asked Eddie
a question.

Go right ahead, Eddie. If you remember it,
answer it.

MR. HAILES: I believe the question is why
the team appears to have disfavored the --

COMMISSIONER GEORGE: I realize that you
can’'t do everything but my understanding is -- énd I
think I’ve had a host of information too about it -- is
that you have a range of issues that we need to cover
in the Pacific Northwest. There’s some interesting
twists on the issues there.

A good case can be made for the Pacific
Northwest. I’'ve tried to make it before. And.- I wonder
what thé case against is.

MR. HAILES: Well, based on the same facts
that I think we both are reviewing, it seemed on the
contrary that there were not enough cases in the
Northwest where you would have a particular site -- say
Portland -- where you could bring in fact witnesses

that could discuss the full range of issues that you
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From Portland to Seattle, we’re talking about

the limitations of our subpoena authority.
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The

research that was conducted by the team revealed that

some of these case that we believed were good issues to

explore were under litigation at the time.

And those

were the principal reasons we disfavored the Northwest.

COMMISSIONER GEORGE: Well, the Troy -- then

the issues would be under litigation in Troy, as well;

*right?

MR. HAILES: Well, when we mentioned Troy,

and we could get a fuller discussion by one of the team

members, we really were trying to find a location where

we would have a Commission proceeding that would not

involved a hearing because there’s so many issues

throughout the state of Alabama and in Florida. At

least we would have a site where we could look at a

number of different issues in a place where we could

invite participants to come forward and talk about the

full range of issues.

So Troy was selected not because we knew we

could have a site where we would have the subpoena

range and authority to get all of our fact witnesses

but that it would be a convenient location to explore a

lot of issues in the Southern part of our nation.
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COMMISSIONER GEORGE: But we’re supposed to
have three hearings.

MR. HAILES: What we’re saying is that
there’s been a clear change since the proposal was
initially brought forward which in fact is revealed by
the research that’s been done by the team.

I think when the concept or the proposal was
first presented you did not have the growing consensus
around the nation of how to resolve these issues. And
thocse places where the issues have not been resolved
are places where litigation is ongoing or we simply
can’t reach the number of fact witnesses within the
limitations of our subpoena range.

CHAIRPERSON BERRY: I’m confused.

Commissioner George?

COMMISSIONER GEORGE: Yes.

CHAIRPERSON BERRY: I thought that they were
saying that Troy would be oné of the places. So I
didn’t unde%stand: '

I thought what staff was proposing, if I
heard them right, was that there would be three
hearings; one in Washington, one in Troy and one --
I've forgotten. New York City, wasn’t it?

MR. HATLES: New York City, where there

clearly are a lot of issues.
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CHAIRPERSON BERRY: There would be three .
hearings. Then in response, I thought I understood --
Eddie, maybe I’'m confused -- to say that the staff
thought that if you were in Troy where there are some
issues, and there are issues in Alabama, that the
subpoena range would go within 150 miles or something
and that there were people within that range where a
lot of these issues were being discussed.

But it was not a proposal to have less than
three hearings.

COMMISSIONER GEORGE: Is that right, Eddie?

MR. HAILES: Well, basically, what we’re
saying, to have three Commission proceedings.

COMMISSIONER GEORGE: Wait a minute. That'’s .
the issue.

MR. HAILES: Exactly. We’re raising this as
an issue. And that’s why I'm --

CHAIRPERSON BERRY: Oh, you’re asking us.

MR. ﬁAILES: I am asking the Commission,
given the difficulties the team is faced in finding a
suitable site that would give us thé authority to

subpoena fact witnesses within 100 miles that could

. come forward and help the Commission to examine the

full range of issues.

And I should just interject that a team
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member has indicated to me that the matter in Troy,
Alabama is not currently under litigation.

COMMISSIONER GEORGE: That matter is?

MR. HATILES: 1Is not.

COMMISSIONER GEORGE: No, no. Tell me what’s
that matter that’s not under litigation. We have a
whole range of issues. Many of them are in Alabama.

MR. HAILES: Sure.

COMMISSIONER GEORGE: What is the matter that
is not under litigation to which she is referring?

MS. DICKINSON: Hi. This is Lynn Dickinson.
And I have presented the issues in Alabama.

The issue in Troy is that there are two main
controversies in Alabama and I’l1l start with Troy,
which is not in litigation because they are discussing
mediating the claims based on another controversy
elsewhere in Alabama.

And the issues are -- it relates to a Jewish
family that is I think the only'Jewish family in the
community there.

COMMISSIONER GEORGE: I don’'t know what that
is. Do you hear a ringing? I hear a ringing.

CHAIRPERSON BERRY: Yes. Is that in vyour
office?

COMMISSIONER GEORGE: I don’t believe so.
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CHAIRPERSON BERRY: Okay. .

MS. DICKINSON: Okay. So there’s a Jewish
family that appears to be the only Jewish family in the
community and the parents sued, stating that their
children had been discriminated against in several
ways; one being the one child was being punished for
being disruptive in class, and the punishment was to
write an essay on, quote, "why Jesus loves me."
Unquote.

He also was, during a school led prayer
event, forced to bow his head in conformity with the
prayer practices that were ongoing.

Also, the student has been prohibited from

wearing a yarmulke and also, Star of David symbols on .
their labels. And also it was alleged -- was
harassment by other students, such as drawing swastikas
on student lockers and things of that nature.

Now the reason why, .or the articles report
that caée -- they’re discuséing_mediating it because in
another place in Alabama which is in the northern part,
which is Valley Head in DeKalb County, there was a
lawsuit that was very broad in that it had many counts,
one alleging that a school prayer statute which is
statewide violated the constitution, and also alleging

specific incidents somewhat similar to the issues in

. i
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Troy.

COMMISSIONER GEORGE: No. That produced an
injunction by Judge Ira Dement. That’s that case.

MS. DICKINSON: Yes. That’s the case.

COMMISSIONER GEORGE: What I don’t understand
is -- is this Maxine? '

MS. DICKINSON: No, this is Lynn.

COMMISSIONER GEORGE: Lynn, what I don’t
understand is I think what the Chairman and I were
trying to get clear on today is what you’re proposing
going to Troy, not exercising our subpoena power, but
holding an inquiry into these two matters that are in
litigation?

MS. DICKINSON: Just to clarify, the dispute
in Troy is not in litigation.

COMMISSIONER GEORGE: My understanding was
that there was a lawsuit.

MS. DICKINSON: They’re talking about
mediatiﬁg the élaims. ‘

COMMISSIONER GEORGE: That’s in the context
of litigation.

MS. DICKINSON: You’re correct. I stand
corrected. However, --

COMMISSIONER GEORGE: And that matter is on

appeal.

EXECUTIVE COURT REPORTERS, INC.
(301) 565-0064



10

11

12

13

14

15

16

17

1s.

19

20

21

22

23

24

25

128

MS. DICKINSON: No. The Troy matter is not
on appeal.

COMMISSIONER GEORGE: No. The Dement issue
in DeKalb County.

MS. DICKINSON: Right.

COMMISSIONER GEORGE: That’s the so-called
prayer police case.

MS. DICKINSON: Right. That’s what I believe
the Governor has described it as.

Yes, that case is on appeal. That’s correct.

COMMISSIONER GEORGE: So you’ve got these two
matters in litigation. Does that count in favor of
going to Troy or against going to Troy?

MR. HAILES: Well, put in that perspectife,
it would be against going to Troy for the purpose of
holding a hearing. And the reason why we mentioned
Troy is because of its closeness to the state of
Eiorida and the full range of issues in Alabama that we
could review. '

For example, if those matters in Troy were
not under litigation but the Commission decided that
they were appropriate issues to examine, we still would
not be able to produce a full day of hearings.

What we’re trying to do is to pull in the

curriculum, the several curricula issues throughout the
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state of Florida and Alabama in one proceeding and to
do that in a Southern state; to have an overview here
in Washington, DC where we could get -- again, look at
a number of different issues.

And clearly in New York City we could
certainly deal with just about every single issue that
each team member briefed the Commission on this
morning: on the Equal Access, government funding,
rights of teachers and curriculum.

COMMISSIONER GEORGE: Madam Chairman?

CHAIRPERSON BERRY: Yes.

COMMISSIONER GEORGE: I have a proposal that
I hope will bring us along a little bit here. It seems
to me that we probably have a consensus about having a
hearing in Washington and maybe that’s. the first
hearing. And I would certainly be willing to join the

consensus to settle on New York as perhaps the place

for the second hearing for the very reasons that Eddie

érticulated. ’ -
I think there’s still more thinking to be
done really as between having a Pacific Northwest
hearing with the issues that would raise and having a
Southern, or Alabama hearing with the issues that that

would raise.

So I wonder if it might be useful just from
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the procedural efficiency point of view if we would try .
to just settle the first two, on which I think we’ll
probably have consensus, and then perhaps if we could
get from Eddie or his staff a brief analysis of what we
could expect to learn if we did a Troy hearing as
opposed to what we could expect to learn if we did a
Portland hearing, and then maybe put into place some
procedure for us in rélatively short order to make the
decision as between the two.

Is that reasonable?

CHAIRPERSON BERRY: Let me ask Eddie.

Eddie, is that -- |

MR. HAILES: We can do that. Could certainly

do that. I'm being told by our team that the equal
access issues in the Northwest are very similar to the
equal access issues in New York that I believe the
Commission would like to review. And we can handle
those in New York.

The Alabama and Florida cases are quite
unique, which is why the staff proposes going to
Alabama. But we certainly can do that in an analysis.

COMMISSIONER GEORGE: And it doesn’t have to
be too lengthy, although I would like it to be
sufficiently comprehensive that we get a clear picture

of what we could expect to learn. I don’t expect you
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to provide all the details of what people might say,
but generally what we would be expected to learn with
the two possibilities.

And if the case can be made that the Pacific
Northwest would largely replicate what we would learn
in New York, then I’d be prepared to give in on that.
But I want to be able to make a judgment to satisfy
myself that in fact that’s the case, or else propose a
counter position to the one that you’re proposing here.

But I think perhaps the efficient thing to do
would be just to settle the first two and then look
forward to settling in an efficient manner the third
issue.

CHAIRPERSON BERRY: 1Is there anyone who, in
terms of -- let me let you respond and then I‘11l
recognize Commissioner Redenbaugh.

MR. HAILES: I would like to say that in
terms of New York, we still would face two issues that
we raised initially, and that ié the extent fo which
the Commission desires to use its legitimate subpoena
authority with regard to religious leaders ana
adolescents.

CHAIRPERSON BERRY: Yes. We would have to
have understood by Commissioners that when we discover

that we have to subpoena religious leaders or
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adolescents, there would not be Commissioners saying,
you know, that’s insensitive. We shouldn’t be
subpoenaing these people, if they are the people who
are the fact witnesses who have the best information
about whatever it is that’s the issue.

So that would be a matter of sensitivity, not
a matter of the legality of doing so.

COMMISSIONER GEORGE: Right. Can I raise a
question there?

Eddie, would you anticipate any reason why we
would have to issue ‘subpoenas duces tecum with respect
to religious leaders or adolescents or would we just
solicit oral testimony?

MR. HAILES: Let me ask our team leader.

MS. GONZALEZ-JOY: Well, the reality is,
since there has not been a decision as to the place, we
haven’t really had a discussion in terms of documents
for subpoena duces tecum, so what has-been discussed
was moré teétimony in terms of these individuals.

CHAIRPERSON BERRY: But if there will be
subpoena duces tecum, we would know that? We, the
Commissioners?

MR. HAILES: Yes.

COMMISSIONER GEORGE: Then I think we do

really have to be sensitive, particularly with
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documents that are produced for internal purposes for a
religious organization. I’'m less concerned, although I
think we should be careful and have a conversation to
make sure that we’re carefully conducting our subpoenas
with respect to the two classes of persons that the
Chairman has identified.

CHAIRPERSON BERRY: Emma, did you --

MS. GONZALEZ-JOY: It’s difficult to
visualize why we would need documents of internal
religious organizations. If we’re dealing with the
Equal Access Act, what we’d need is whatever
documentation was submitted to the school.

COMMISSIONER GEORGE: That seems to be right,

as well as -- I want to ask the question is there any

reason why you would anticipate

MS. GONZALEZ-JOY: At first blush, no.

CHAIRPERSON BERRY: So why don’t we just
assume that and we’ll be told if that’s not correct.

. COMMISSIONER GEORGE: Right.

CHAIRPERSON BERRY: Commissioner Redenbaugh?

COMMISSIONER REDENBAUGH: I just had a
question.

Robbie, are you satisfied with the event in
Alabama not being a hearing?

COMMISSIONER GEORGE: No. I’'m not satisfied
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with that at all. I think we should have three .
hearings.

CHAIRPERSON BERRY: But we’re not going to
decide that. The proposal before us is -- I think we
heard that and that’s clear, Russell. He wants us to
have three hearings. But the proposal before us is to
see if there are any objections to proceeding by
having, by consensus, Washington, one, and then New
York. And then we will reserve judgment on where the
third one will be until we hear more about why one
place, as opposed to another place.

That’s what’s on the floor at the moment.

COMMISSIONER REDENBAUGH: Okay. I have no
further questioms. .

CHAIRPERSON BERRY: Commissioner Lee?

COMMISSIONER LEE: I have one qguestion.
Several of you have mentioned that you had looked into
coverage during school hours. Have you looked into
activities held in school éroperty after school hours
sponsored by a school district? If after school
activity that is held inside the school is also
sponsored by the district, are you going to look into
that area?

MS. GONZALEZ-JOY: Well, none of these

activities are sponsored by the school. It’s just that

Pt
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they’re made available. They’re made available. And
when you’re talking about group access, you’re talking
basically about access to a non-instructional time.

There is a difference, of course, between the
rights under the Constitution vis-a-vis some of the
legislation. Where you have school prayer within the
time that there is instruction, it is in terms of
individual rights to pray, individual student rights.
That’s where you would come into the situation of
during instructional time, but not for groups.

CHAIRPERSON BERRY: Okay. Yes. I'm just
going to do it right now; see if there is any objection
to our proceeding by having Washington first and then
New York and reserving judgment on the other. Because
if there’s no objection, I’ll just say without
objection, so ordered.

Without objection, so ordered.

Okay. Thank you very much,. Commissioner Lee.

Yés. I -thank yoﬁ for presenting this.

But -- I guess we have more questions.

COMMISSIONER REDENBAUGH: Yes.

CHAIRPERSON BERRY: Go ahead, Commissioner
Redenbaugh.

COMMISSIONER REDENBAUGH: Maxine, I just have

a clarification. In the Minnesota referendum, the
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issue there is a tax deduction or a tax credit?

MS. SHARPE: I found that it was a tax
credit, Commissioner.

COMMISSIONER REDENBAUGH: Okay. It would be
a very substantially different matter.

Thanks.

CHAIRPERSON BERRY: Okay. Any other
questions for the panel?

Yes, Commissioner Horner?

COMMISSIONER HORNER: Just thank you very
much. I think it’s.going to be a terrific set of
hearings.

COMMISSIONER REDENBAUGH: I do, too.

CHAIRPERSON BERRY: It sounded quite
comprehensive.

Thank you for giving us all this information.

Thank you very much.

MR. HAILES: You’re very welcome.

CHAIﬁPERSON-BERRY: If Qe'have no further
business, I’ll entertain a motion to -- yes?

COMMISSIONER GEORGE: Madam Chairman, are we
going to be able to hold to the dates that we have or -

CHAIRPERSON BERRY: The first one will be --

what is it? May -- what date is it? The 19th and
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20th.

COMMISSIONER GEORGE: I believe it’'s exactly
one month away.

CHAIRPERSON BERRY: The 19th and 20th. The
20th.

COMMISSIONER GEORGE: Is that going to be
possible?

CHAIRPERSON BERRY: Staff, are you prepared
to do this on the 20th?

MR. HATLES: Well, we have reserved the date
for a hearing and so we will work towards that end.

CHAIRPERSON BERRY: All right.

COMMISSIONER GEORGE: Is there just literally
time for proper notification?

CHAIRPERSON BERRY: Yes. It has to be in
today. We decided that, so it will be in today, I’'m
told.

COMMISSIONER GEORGE: All right. Let’s also
be. clear that there is not already any potential fuéure
conflict. Let’s try to be clear on when we can expect
to have a witness list and how much time we have, given
the short time frame, to get recommendations for
witnesses in to Eddie’s group.

CHAIRPERSON BERRY: You’ll need

recommendations from the Commissioners in a week or --
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no more than a week. from today?

MR. HAILES: Our team leader is saying
Monday. But certainly a week, I think.

COMMISSIONER GEORGE: I’ve already submitted
a whole list of names of various people in various
regions. And I would just ask Eddie’s staff to
consider those as recommendations now for the hearings
that we’ve decided on. Some of those are in fact in
the Washington area, but I will be submitting some
additional ones in view of the decision that we’ve made
about Washington and New York.

CHAIRPERSON BERRY: So if other Commissioners
have names, please get them in no later than the end of
next week.

COMMISSIONER GEORGE: Can I ask when we can
expect to get a list from the staff?

CHAIRPERSON BERRY: By April 30th, I’'m told.

COMMISSIONER GECRGE: _Good.

CHAIRPERSON BERRY: Qkay. I don’t know when
that is, buf --

Okay. Thank you very much. And I’1ll
entertain a motion to adjourn, if there’s no other
business to come before this body.

COMMISSIONER GEORGE: So moved.

CHAIRPERSON BERRY: It’s nondebatable. We'’re
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Thank you very much.
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(Whereupon, the proceedings were concluded at

12:15 p.m.)
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