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Letter of Transmittal

The President
The President of the Senate
The Speaker of the House of Representatives

Sirs:

The United States Commission on Civil Rights transmits this report, Helping Employers
Comply with the ADA, pursuant to Public Law 103—-419. The report, along with a companion
report, Helping State and Local Governments Comply with the ADA (on enforcement of title
II, subtitle A, by the Department of Justice), reflects the Commission’s commitment to en-
suring that Americans with disabilities are afforded equal opportunity and that the Nation’s
civil rights laws prohibiting discrimination on the basis of disability are vigorously enforced.
In accordance with this commitment, the Commission releases its first evaluation of the en-
forcement of the Americans with Disabilities Act, 8 years after enactment of the statute.

In this report, the Commission focused specifically on the efforts of the U.S. Equal Employ-
ment Opportunity Commission (EEOC) to enforce title I of the Americans with Disabilities
Act, which prohibits discrimination based on disability in employment. The report evaluates
and analyzes EEOC’s regulations and policies clarifying the language of the statute, proc-
essing of charges of discrimination based on disability; litigation activities under title I of the
Americans with Disabilities Act; and outreach, education, and technical assistance efforts
relating to the act.

The report offers findings and recommendations on EEOC’s implementation and enforcement
of title I of the Americans with Disabilities Act. The Commission finds that, in general,
EEOC has developed a highly credible implementation and enforcement program for the
Americans with Disabilities Act and that implementing the act has been a major focus of the
agency since the law was passed. EEOC has accomplished this while simultaneously taking a
number of creative and innovative steps to attempt to deal with the reality it faces: an over-
whelming workload with insufficient resources to carry out its mission. However, the Com-
mission identified areas where EEOC’s civil rights implementation and enforcement efforts
for the Americans with Disabilities Act have fallen short and offers specific findings and rec-
ommendations to assist EEOC in enhancing its effectiveness in carrying out its mission to
enforce title I of the act vigorously and efficiently.

In general, the Commission found that EEOC is not fully responsive to the needs and views
of its stakeholders, including individuals with disabilities, employers, disability professionals,
and disability experts. To ensure that all stakeholders have a voice in EEOC’s policy devel-
opment and decisionmaking related to the Americans with Disabilities Act, the Commission
recommends that EEOC institute formal mechanisms to obtain input from interested parties,
such as an Americans with Disabilities Act Advisory Board comprised of persons representa-
tive of the broad range of EEOC’s stakeholders.

EEOC also has failed to be sufficiently aggressive in reaching small businesses and the mi-
nority community. The Commission calls upon EEOC to provide enhanced technical assis-
tance, outreach, and education to ensure that employers, especially small businesses, under-
stand their obligations under the law and that individuals with disabilities, particularly mi-
norities, understand and are able to exercise their rights under the act.

Furthermore, although EEOC has made effective use of Commissioner-led task forces to
evaluate and improve its operations in other areas, to date, EEOC has not taken steps to as-
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sess and improve its enforcement of the Americans with Disabilities Act. The Commission
urges EEOC to create a task force to evaluate the effectiveness of its Americans with Dis-
abilities charge processing and enforcement activities, particularly with respect to whether
EEOC staff have sufficient training on the Americans with Disabilities Act and whether
charges of discrimination based on disability are being accepted, investigated, and resolved
appropriately.

The report contains numerous other findings and recommendations that the Commission be-
lieves will enhance EEOC’s enforcement of the Americans with Disabilities Act. However,
more important than the specific failings of EEOC’s Americans with Disabilities Act imple-
mentation and enforcement program, the Commaission found that EEOC’s passivity in galva-
nizing public support for and understanding of the law has undermined the law’s effective-
ness. One of the Commission’s principal findings is that EEOC has not been effective in coun-
teracting negative portrayals of the act in the media and promoting understanding of and
support for the Americans with Disabilities Act. The media often have portrayed the act
negatively, exaggerating the potential for frivolous lawsuits under the law, rather than fo-
cusing on the law’s promise to provide equal opportunity for individuals with disabilities.
Similarly, judicial decisions misinterpreting the intent of the ADA threaten to weaken the
law.

The ADA will never truly become an effective civil rights statute if it continues to be misun-
derstood and viewed negatively by the American public. Therefore, the Commission calls

. upon EEOC to work with the other Federal agencies charged with enforcing the ADA or pro-
tecting the interests of individuals with disabilities (such as the U.S. Department of Justice,
the National Council on Disability, and the President’s Committee on Employment of People
with Disabilities) to promote greater understanding of and support for the ADA.

Finally, the Commission calls upon Congress to provide the resources needed for EEOC to
carry out its responsibilities under the Americans with Disabilities Act and other civil rights
laws prohibiting discrimination in employment. The Commission also urges the President
and Congress to work together to reform the Nation’s disability policy as a whole to ensure
that it supports the goals of the Americans with Disabilities Act. In particular, Congress and
the President should act on legislation currently pending in Congress, the “Ticket to Work
and Self Sufficiency Act of 1998” and “The Work Incentive Improvement Act of 1998,” de-
signed to improve work opportunities for individuals with disabilities.

Equality of opportunity, full participation, independent living, and economic self-sufficiency
are truly important goals that, if achieved, will enable all Americans with disabilities to re-
alize the full measure of their potential and human dignity. A renewed national commitment
to vigorous enforcement of the Americans with Disabilities Act is crucial to the achievement
of these goals.

Respectfully,
For the Commissioners,

PPy P iy

MARY FRANCES BERRY
Chairperson
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1 Introduction

On July 26, 1990, 26 years after the passage
of the Civil Rights Act of 1964,! President
George Bush signed the Americans with Dis-
abilities Act (ADA) into law.2 With enactment of
this law, Congress provided a panoply of Federal
civil rights protections for persons with disabili-
ties. The law seeks to ensure for people with dis-
abilities such rights as equal opportunity in edu-
cation and employment; full accessibility to pub-
lic accommodations, telecommunications, and
health insurance; and a total commitment by
Federal, State, and local governments to ensur-
ing the rights of individuals with disabilities.3

The statement of findings for the ADA is
compelling. Congress found that 43 million
Americans had physical or mental disabilities
and described in direct, powerful language the
widespread discrimination faced by people with
disabilities throughout our history.# Congress
found that individuals with disabilities faced
discrimination in “such critical areas, as em-
ployment, housing, public accommodations, edu-
cation, transportation, communication, recrea-
tion, institutionalization, health services, voting,
and access to public services”® and that the dis-

crimination took various forms, including

“outright intentional exclusion, the discrimina-
tory effects of architectural, transportation, and
communication barriers, overprotective rules
and policies, failure to make modifications to

! Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in
scattered sections of 42 U.S.C.).

2 Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§
1210112213 (1994)).

3 See id.
442U.S.C. § 12101(a) (1994).

5Id. § 12101(a)(3) (1994).

existing facilities and practices, exclusionary
qualification standards and criteria, segregation,
and relegation to lesser services, programs, ac-
tivities, benefits, jobs, or other opportunities.”®
Congress noted that “historically, society has
tended to isolate and segregate individuals with
disabilities,”? that individuals with disabilities
“occupy an inferior status in our society, and are
severely disadvantaged socially, vocationally, eco-
nomically, and educationally”® and finally that:

individuals with disabilities are a discrete and insular
minority who have been faced with restrictions and
limitations, subjected to a history of purposeful un-
equal treatment, and relegated to a position of politi-
cal powerlessness in our society, based on characteris-
tics that are beyond the control of such individuals
and resulting from stereotypic assumptions not truly
indicative of the individual ability of such individuals
to participate in, and contribute to, society.?

Furthermore, individuals with disabilities, un-
like others experiencing discrimination, had “no
legal recourse to redress such discrimination.”10

Congress stated that the Nation’s proper
goals with respect to individuals with disabilities
are: “equality of opportunity, full participation,
independent living, and economic self-
sufficiency”!! and that ongoing discrimination
against individuals with disabilities prevented
the accomplishment of these goals:

6 Id. § 12101(a)(5) (1994).
71d. § 12101(2)(2) (1994).
8 Id. § 12101(a)(6) (1994).
9 Id. § 12101(a)(7) (1994).
10 Id. § 12101(a)(4) (1994).
11 Id. § 12101(a)(8) (1994).



[T]he continuing existence of unfair and unnecessary

discrimination and prejudice denies people with dis-
abilities the opportunity to compete on an equal basis
and to pursue those opportunities for which our free
society is justifiably famous, and costs the United
States billions of dollars in unnecessary expenses
resulting from dependency and nonproductivity.12

To eliminate this invidious discrimination,
Congress stated in the ADA’s statement of pur-
pose that it intends the statute:

e to provide clear, strong, consistent, enforceable
standards addressing discrimination against in-
dividuals with disabilities;

e to ensure that the Federal Government plays a
central role in enforcing the standards estab-
lished in this chapter on behalf of individuals
with disabilities; and

e to invoke the sweep of congressional authority,
including the power to enforce the fourteenth
amendment and to regulate commerce, in order
to address the major areas of discrimination faced
day-to-day by people with disabilities.!3

To meet the goal of a universal ban on dis-
crimination against persons with disabilities,
Congress created four separate titles in the act
to prohibit the discrimination enumerated in the
act’s statement of findings. Title I of the act bans
discrimination against persons with disabilities
in employment.4 Title II prohibits discrimina-
tion by State and local governments and re-
quires that they ensure that all facilities, serv-
ices, and information they provide are accessible
to persons with disabilities.!® Title III provides
for nondiscrimination against persons with dis-
abilities in public accommodations.!®¢ Finally,
title IV of the act bans discrimination in tele-
communications.!” A fifth title in the statute
contains miscellaneous provisions clarifying
ADA'’s relationship to other laws and addressing
such issues as health insurance.!8

12 Id. § 12101(a)(9) (1994).

13 Id. § 12101(b)(1)-(4) (1994).
14 1d. §§ 1211112117 (1994).
15 Id. §§ 12131-12,165 (1994).
16 Id. §§ 1218112189 (1994).

17 Pub. L. No. 101-336, § 401, 104 Stat. 327, 366 (codified in
scattered sections of 47 U.S.C.).

18 42 U.S.C. §§ 12201-12213 (1994).

Although more than 6 years have passed
since the ADA first took effect, its goals of en-
suring equal employment opportunities and full
accessibility to State and local government serv-
ices and public accommodations are far from
being met. For example, in a 1996 report, the
National Council on Disability provided some
disheartening statistics from a survey conducted
for the National Organization on Disability. The
report noted that:

about 67% of individuals with disabilities aged 15 to
64 in the United States are unemployed but want to
work and that 60% of Americans with disabilities are
still not aware of ADA. Additionally, the survey shows
that (a) only 47% of people with disabilities believe
that others treat them as equals; (b) only 35% are
satisfied with their lives in general, compared with
55% of people without disabilities; (c) that percentage
of working-age Americans with disabilities who are
unemployed (67%) is unchanged since 1986, although
79% say that they want to work; (d) 49% of students
and employment trainees with disabilities expect to

" encounter job discrimination; and () 66% of students

believe that their disability will have—or has had-—a
strong negative effect on their job opportunities.1®

Although maintaining that without the ADA,
“the chances of employing people with disabili-
ties is remote,” the executive director of the
Oklahoma Disability Law Center wrote that
even with the ADA, “the process of opening ar-
eas for employment is a long, slow one.”20 A me-
dia critic of the ADA has noted that “[t]he ADA’s
intended beneficiaries—blind, deaf, or wheel-
chair-bound Americans now on public assis-
tance—are no more likely to be in the main-
stream workplace now than in 1991. Most of the
law’s benefits have accrued to the already-
employed. . . .”21 The associate director of the

19 National Council on Disability, Cognitive Impairments
and the Application of Title I of the ADA (Washington, DC:
National Council on Disability, Jan. 26, 1996), p. 3, citing
Lou Harris and Associates, Inc., NOD/Harris Survey of
Americans with Disabilities (New York, NY: Author, 1994).

20 Kayla A. Bower, Executive Director, Oklahoma Disability
Law Center, Inc., letter to Frederick D. Isler, Assistant Staff
Director, Office of Civil Rights Evaluation (OCRE), U.S.
Commission on Civil Rights (USCCR), Apr. 6, 1998, attach-
ment, p. 1 (hereafter cited as Bower letter).

21 Brian Doherty, “Unreasonable Accommodation: The Case
Against the Americans with Disabilities Act,” Reason
(August/September 1995), p. 20 (hereafter cited as Doherty,
“Unreasonable Accommodation”).
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State of Illinois’ Office of Rehabilitation Services

also noted that “the biggest impact that the ADA

has had in regards to employment is for persons
who are already hired and need assistance, be it
accommodations or job retention.”?2 He wrote
that employers continue to be afraid to hire per-
sons with disabilities because of the possibility
that they might file lawsuits under the ADA,
and employers also have “unwarranted fear”
that the costs of accommodating individuals with
disabilities will be high.23

The general counsel of the State of Connecti-
cut’s Office of Protection and Advocacy for Per-
sons with Disabilities indicated that the ADA
had opened up dialogues between employers and
employees, but that it “remains unclear whether
the employee obtained a job as the direct result
of the ADA.’2¢ The executive director of the
Georgia Advocacy Office wrote that “many busi-
nesses are willing to provide accommodations for
persons with disabilities,” but that her office had
noted “some resistance to hiring persons with
disabilities and the fabrication of a record of poor
performance in order to terminate persons with
disabilities.”?> A representative of the State of
California Department of Rehabilitation noted
that many companies “have incorporated ADA
into their operational policy and have gone out of
their way to recruit persons with disabilities,”
but that small businesses, in particular, have
had a poor record with respect to recruitment
and accommodation of individuals with disabili-
ties.26 A representative of the Paralyzed Veter-

22 Carl Suter, Associate Director, Office of Rehabilitation
Services, Illinois Department of Human Services, letter to
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR,
June 9, 1998, attachment, p. 1 (hereafter cited as Suter letter).

23 Tbid.

24 Lawrence Berliner, General Counsel, Office of Protection
and Advocacy for Persons with Disabilities, State of Con-
necticut, letter to Frederick D. Isler, Assistant Staff Direc-
tor, OCRE, USCCR, Apr. 20, 1998, p. 2 (hereafter cited as
Berliner letter).

25 Joyce R. Ringer, Executive Director, Georgia Advocacy
Office, letter to Frederick D. Isler, Assistant Staff Director,
OCRE, -USCCR, Apr. 1, 1998, attachment, p. 1 (hereafter
cited as Ringer letter).

26 Michelle Martin, Staff Services Analyst, Department of
Rehabilitation, Health and Welfare Agency, State of Cali-
fornia, letter to Nadja Zalokar, Director, Americans with
Disabilities Act Project, USCCR, May 11, 1998, attachment,

pp. 1-2 (hereafter cited as Martin letter).

ans of America wrote that inaccessible public
transportation remains a major barrier that
makes it “impossible for [individuals with dis-
abilities] to take advantage of employment op-
portunities.”?” The executive director of the
Oklahoma Disability Law Center indicated that
many of her agencies’ clients do not even qualify
for protection under the ADA, because they can-
not perform the essential functions of a job, even
with reasonable accommodation.28

However, some research evidence suggests
that the ADA may have had a positive effect on
employment of people with disabilities. Data
from the Survey of Income and Program Partici-
pation show that the percentage of persons with
severe disabilities who were employed grew from
23.3 percent in 1991 to 26.1 percent in 1994, an
increase of 27 percent. According to these data,
800,000 more people with severe disabilities
were employed in 1994 than in 1991.2% The ex-
tent to which the ADA, as opposed to the im-
proving economy, was responsible for the in-
crease is unknown.30

According to the National Organization on
Disability, which held conference calls with
thousands of its community partners, despite
these increases in the number of people with
disabilities who are employed, a general consen-
sus among members of the disability community
is that the ADA has not done much to open up
employment opportunities for people with dis-
abilities who are unemployed.3! The unemploy-
ment rate for people with disabilities remains
much higher than for the population as a whole,

27 Susan Prokop, Associate Advocacy Director, Paralyzed
Veterans of America, letter to Nadja Zalokar, Director,
Americans with Disabilities Act Project, USCCR, May 26,
1998, p. 1.

28 Bower letter, attachment, p. 1.

29 President’'s Committee on Employment of People with
Disabilities, News Release, “Employment Rate of People

with Disabilities Increases Under the Americans with Dis-
abilities Act,” July 22, 1996 (hereafter cited as President’s

* Committee, “Employment of People with Disabilities In-

creases Under the ADA”).

30John Lancaster, Executive Director, President’'s Commit-
tee on Employment of People with Disabilities, interview in
Washington, DC, Oct. 14, 1997 (hereafter cited as Lancaster
interview).

31 Jim Dickson, Director of Community Affairs, National
Organization on Disability, interview in Washington, DC,
Mar. 3, 1998, p. 2 (hereafter cited as Dickson interview).
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and only slightly over one-quarter of persons
with severe disabilities are working.32 Further-
more, negative attitudes towards people with
disabilities continue to pervade society. One dis-
ability leader told the Commission that fear of
disability leads persons without disabilities ei-
ther to avoid people with disabilities altogether,
or to be overly helpful to them.33 The need for a
public relations campaign to change societal atti-
tudes was a theme voiced by many of the people
Commission staff spoke to during the course of
the investigation.

Although the ADA may not have substan-
tially improved job opportunities for people with
disabilities, it may have produced intangible
benefits. One disability leader told the Commis-
sion that the ADA was “priceless” because it had
captured the imagination of people with disabili-
ties. Although it has not been the “magic bullet”
some in the disability community originally
thought it might be, the ADA has raised the ex-
pectations of people with disabilities.34 Further-
more, the mere existence of the ADA appears to
have affected a change in the way employers,
State and local government agencies, and the
general public perceive and treat people with
disabilities. According to a National Institute on
Disability and Rehabilitation Research grantee
who provides technical assistance on the ADA,
“Overall, we feel that there have been significant
changes in the attitudes of employers, busi-
nesses and government officials since the im-
plementation of the ADA.”35 An employer repre-
sentative also has pointed out that the ADA has
encouraged the development of assistive equip-
ment and technology. As a result, she told the
Commission, such devices have become more
sophisticated and less expensive than they were
previously; thus, “the ‘reasonableness’ of imple-

32 President’s Committee, “Employment Rate of People with
Disabilities Increases Under the ADA”; see also Lancaster
interview, p. 5. '

33 Dickson interview, p. 3.

34 Ibid., p. 5.

35 Responses by National Institute on Disability and Reha-
bilitation Research Americans with Disabilities Act Techni-
cal Assistance Program grantees related to DOJ/EEOC En-
forcement, Jan. 6, 1998, provided to the Commission by
David Esquith, National Institute on Disability and Reha-
bilitation Research (OCRE files), p. 3 (hereafter cited as

. NIDRR, ADA Project Directors’ responses).

menting such devices as reasonable accommoda-
tions increases, and the degree of hardship less-
ens substantially.”36

Some media commentators have charged that
the ADA has been too effective and its reach has
extended far beyond what Congress intended.
For instance, one commentator has written:
“Physically incapable, mentally unstable, and
alcoholic or addicted employees have again and
again used new laws [the ADA and similar stat-
utes at the State and local level] to hold onto
safety-sensitive positions.”3” He provided several
examples of cases where employers had been
forced to employ or retain employees with dis-
abilities in jobs where they posed a clear safety
threat. Critics of the ADA also argue that it has
been abused by people who do not have disabili-
ties. For instance, a 1996 editorial piece in the
Washington Times, citing a disability advocate,
said, “The most frequent employment complaint
under the ADA is from those already employed
who only discover that they are disabled when
facing dismissal or passed over for promotion.”38
The prevalence of back ailments among the
charges of discrimination received by the Equal
Employment Opportunity Commission often is
cited as further evidence that the law is being
used to benefit people who do not truly have a
disability. .

The costs that the ADA has imposed on em-
ployers have also been a subject of much of the
criticism.3 Data exist suggesting that most ac-
commodations under the statute have been in-
expensive. For instance, the Job Accommodation
Network, a federally funded program that pro-

36 Ann Elizabeth Reesman, General Counsel, Equal Em-
ployment Advisory Council, letter to Frederick D. Isler, As-
sistant Staff Director, OCRE, USCCR, Mar. 2, 1998, p. 3
(hereafter cited as Reesman letter).

37 Walter Olson, “Disabling America: Some Provisions of the
Americans with Disabilities Act Threaten Public Safety,”
National Review, vol. 49, no. 9 (May 5, 1997), p. 40
(hereafter cited as Olson, “Disabling America”).

38 James Bovard, “Disability Intentions Astray,” Washington
Times, May 20, 1996, p. A6.

39 See, e.g., Doherty, “Unreasonable Accommodation,” p. 20,
stating: “Many presumed benefits [of the ADA] haven’t yet
blossomed, but the costs are all too real. Businesses as tiny
as family-owned diners and corner dry cleaners are dodging -
regulators, in some cases paying tens of thousands in legal
costs. Cash-strapped local governments are spending billions
to comply with public-accommodation requirements.”
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vides technical assistance to employers in pro-
viding reasonable accommodation under the
ADA, has found that, among employers it has
assisted, 70 percent report that the accommoda-
tions they made either cost nothing or less than
$500.40 A 1995 poll of corporations conducted by
Louis Harris found that 80 percent of employers
indicated that the ADA had not increased the
costs of accommodating people with disabilities,
and 82 percent felt that the ADA was worth the
cost of implementation.4! In addition, one legal
scholar noted that there are tax and other bene-
fits associated with hiring and accommodating
individuals with disabilities.42

However, others point out that the greatest
cost associated with the ADA is litigation, not
reasonable accommodation. One employers’ rep-
resentative has stated that many frivolous law-
suits have been filed under the ADA, and that
these lawsuits cost an average of $12,000 each to
defend.#3 Critics argue that these data fail to
include nonpecuniary costs, such as managerial
time and attention.4* At least one newspaper
column has indicated that unnecessary expenses
may be incurred by State and local government
entities under the guise of ADA compliance.4
Others point out that discussions of the costs of
the ADA should not ignore the benefits.46 How-

40 President’s Committee on Employment of People with
Disabilities, Job Accommodation Network, Accommodation
Benefit/Cost Data, Mar. 30, 1997 (hereafter cited as Presi-
dent’s Committee, Accommodation Benefit/Cost Data).
However, 8 percent of employers reported that the accom-
modations they made cost between $2,001 and $5,000, and 4
percent reported that the cost of the accommodations they
made was above $5,000. Ibid.

41 President’'s Committee on Employment of People with
Disabilities, Job Accommodation Network, “New Harris Poll
Shows Business Supports ADA,” undated.

42 See Michael C. Collins, “Introduction—The ADA and Em-
ployment: How It Really Affects People with Disabilities,”
Gonzaga Law Review, vol. 28, no. 2 (1992/93), pp. 209-18.

43 Mary Reed, National Federation of Independent Busi-
nesses, presentation at “Employment Post the Americans
with Disabilities Act,” conference in Washington, DC, Nov.
17-18, 1997.

44 Walter K. Olson, The Excuse Factory: How Employment
Law is Paralyzing the American Workplace (New York: The
Free Press, 1997), pp. 109-10.

45 See Max Boot, “How George Bush is Still Raising My
Taxes,” Wall Street Journal, Mar. 16, 1998.

46 The Job Accommodation Network also asked employers to

_report on benefits they realized from making accommoda-

ever, to date, no definitive scholarly research has
been done that would permit an unbiased as-
sessment of either the costs or the benefits of the
ADA .47

Another major controversy that has arisen
under the ADA is disagreement about whether
the definition of disability under the ADA is too
liberal or too restrictive. Many disability experts
and advocates maintain that too often the Fed-
eral courts have made fundamental errors in
interpreting the ADA, with the result that they
have held wrongly that a plaintiff does not meet
the ADA’s definition of a qualified person with a
disability and misguidedly throw out legitimate
cases brought by people the law was designed to
protect. For example, one disability advocate
recently gave examples of cases she said were
meritorious, but which the plaintiffs lost, be-
cause the courts held that they were not disabled
under the ADA.48 For example, in one case, a
woman with breast cancer was able to maintain
her work schedule during her radiation treat-
ment. After she was fired, the court held that
she was not disabled because her impairment
had not substantially limited the major life ac-
tivity of working4®

On the other side of this controversy are crit-
ics who argue that the vague language of the
ADA has allowed people without disabilities to
“game the system” and bring frivolous lawsuits.
For example, one author has said that the stat-
ute has spawned “opportunism” that has led to
cases that are “patently absurd,” such as the

tions. The median benefits reported were valued at $10,000.
President’s Committee, Accommodation Benefit/Cost Data.

47 According to one critic of the ADA: “The ADA’s total costs
are impossible to estimate with certainty. All we can know
about are individual cases, and even there most people don’t
want to talk. . .. The law rewards ‘good faith’ compliance, so
it behooves any business owner or manager not to say any-
thing publicly that might betray a lack of good faith toward
the ADA or its application. Lawyers, pundits, consultants,
city officials, trade group reps, even people forced to pay
tens of thousands trying to obey the law, all emphasize they
have no problem with the concept of the ADA, just the un-
certainty and stringency of its application.” Doherty,
“Unreasonable Accommodation,” p. 20.

48 Arlene Mayerson, Disability Rights Education and De-
fense Fund, presentation at “Employment Post the Ameri-
cans with Disabilities Act,” conference in Washington, DC,
Nov. 17-18, 1997, p. 12.

49 Ellison v. Software Spectrum, Inc., 85 F. 3d 187, 191 (5th
Cir. 1996).
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case of “the overweight fellow who sues for big-

ger seats in theaters, the guy who claims he -

brought a gun to work because of a psychiatric
difficulty, . . . and the woman who claims her
offensive smell is a protected disability.”5¢ How-
ever, statistics suggest that employers are more
likely to prevail in ADA cases, and an article in
the Daily Labor Report suggests that difficulties
in satisfying legislative definitions and proce-
dural provisions limit the ability of individuals
to successfully show that they have experienced
discrimination.5! The article concluded that:

employees are treated unfairly under the Act due to
myriad legal technicalities that more often than not
prevent the issue of employment discrimination from
ever being considered on the merits by an administra-
tive or judicial tribunal. Moreover, when the merits
are considered, the law still favors the employer.52

Critics of the ADA also argue that the Fed-
eral Government has been overzealous in its en-
forcement of the law and pushed it far beyond
Congressional intent. Even supporters of the
ADA, such as the Equal Employment Advisory
Council, contend that the Equal Employment
Opportunity Commission has “pushed the
boundaries of [the ADA] in every conceivable
direction” and taken positions that “defy com-
mon sense.”53 The firestorm that ensued recently
when the Equal Employment Opportunity
Commission issued enforcement guidance on
people with psychiatric disabilities and the ADA
is an example of the criticism of the agency’s
ADA enforcement. A 1997 editorial piece in the
Wall Street Journal stated that under the
guidelines, “[h]alf of Corporate America now
qualifies as mentally disabled, and most of Wall
Street.”5¢ Similarly, a nationally syndicated col-
umnist criticized the guidance for including “a

50 Doherty, “Reasonable Accommodation,” p. 20.

51 See John Parry, “American Bar Association Survey on Court
Rulings Under Title I of the Americans with Disabilities Act,”
Daily Labor Report, June 22, 1998, p. E-1—E-2 (hereafter
cited as Parry, “ABA Survey.” A study conducted by the
American Bar Association suggests: that, on average, in 92.1
percent of ADA cases in which a decision was made in favor of
one side or the other, employers have prevailed. Ibid.

52 Ibid., p. E-3
53 Reesman letter, p. 5.

54 Holman W. Jenkins, Jr., “Think Your Co-Workers Are
. Crazy? They Are,” Wall Street Journal, May 13, 1997, p. A23.

whole panoply of anti-social and/or uncoopera-
tive behaviors” as mental disorders and for
“underminfing] our traditional understanding of
character, behavior and personal responsibil-
ity.”s5 : .

Although much has been said about overzeal-
ous enforcement of the ADA by the Equal Em-
ployment Opportunity Commission, other ob-
servers have told the Commission that they do
not believe that the agency has been sufficiently
aggressive in enforcing the law, although they
often give the agency credit for trying. For in-
stance, a person who provides technical assis-
tance on the ADA to members of the disability
community and others under a grant from the
National Institute for Disability and Rehabilita-
tion Research (NIDRR) told Commission staff
that the basic perception in the disability com-
munity is that there is no enforcement of the
ADA .56 Another NIDRR grantee wrote, “The per-
ception among people with disabilities and oth-
ers in our region is that there is very little en-
forcement going on, yet we know that with the
staffing available, there is a tremendous amount
being accomplished. People are not seeing im-
plementation at the community level.”” Another
NIDRR grantee wrote, “Basically, no federal
agency with [ADA] enforcement responsibility is
doing a great job.”58

The news media have played an important
role in shaping the debate over the ADA. How-
ever, some experts contend that coverage of the
ADA in the news media has not always been
balanced and accurate. They criticize the news
media coverage for giving the impression that
nothing but frivolous lawsuits are being filed
under the ADA, while largely ignoring the poor
judicial decisions that have unduly restricted
coverage of the ADA contrary to congressional
intent. Several individuals indicated that the
news media “has occasionally painted an accu-
rate picture of the requirements of the law” or
pointed to instances of good media coverage of

55 Mona Charen, “Frenetic Guidelines Straight From
EEOC,” Washington Times, July 31, 1997, p. Al4.

56 National Institute on Disability and Rehabilitation and
Research, ADA Technical Assistance Program Project Direc-
tors’ Meeting, Arlington, VA, Feb. 24-25, 1998, summary, p. 6.

57 NIDRR, ADA Project Directors’ responses, p. 2.
58 Ibid., p. 5.
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the ADA.5% Several individuals praised, in par-
ticular, a segment on the ADA done by John
Hockenberry of “Dateline” in the fall of 1997.60
However, they were concerned that ADA cover-
age often is “sensationalistic and inaccurate,’6!
“Iinconsistent,”s2 “one-sided and distorted,”¢3 and
contains “extreme examples”8 “negative ‘scare’
stories,”85 and “lampoons.”6¢ The executive direc-
tor of the Georgia Advocacy Office wrote:

The news media has occasionally painted an accurate
picture of the requirements of the [ADA]. However,
many sensationalistic and inaccurate stories are more
indelibly etched on our consciences. The stories of
people who try to misuse or misapply the employment
provisions of the ADA to hang onto a job or people
who make federal cases out of petty matters seem to

59 Prokop letter, p. 1; Suter letter, p. 2 (noting that
“[d]epending on the nature of the event, the media has been
an ally and a detriment to the ADA movement. The media is
to be commended for their touching portrayals of [persons
with disabilities] and their struggles. . . . In the State of
Illinois many local media outlets have done a superb job of
covering events and developing stories pertaining to the
ADA and [persons with disabilities].”).

60 See, e.g., Carl Brown, Assistant Commissioner, Division of
Rehabilitation Services, Department of Human Services,
State of Tennessee, letter to Frederick D. Isler, Assistant
Staff Director, OCRE, USCCR, Apr. 20, 1998, attachment, p.
1 (hereafter cited as Brown letter); Martin letter, attach-
ment, p. 7.

61 Ringer letter, attachment, p. 1.
62 Berliner letter, p. 2.

63 Prokop letter, attachment, p. 1 (“Too frequently, newspa-
pers, magazines, radio and television offer one-sided or dis-
torted pictures about the ADA and what it requires. There is
a lack of understanding about terms such as ‘reasonable
accommodation’ and misuse of certain terminology in the
context of stories about the ADA. . . . Clearly, the media
needs to do a better job of presenting balanced, accurate
stories about the ADA”).

64 Brown letter, attachment, p. 1.

65 David Eichenauer, Access to Independence and Mobility,
fax to Nadja Zalokar, U.S. Commission on Civil Rights, June
4, 1998, p. 1 (“The ADA . . . has received very poor press.
Even a majority of persons with disabilities do not under-
stand the ADA. There are too many negative ‘scare’ stories
about the ADA.”).

66 Martin letter, attachment, p. 7. See also Sutter letter,
attachment, p. 2 (noting that “the media has tended to over-
kill such stories as inmates filing ADA charges, the in vitro
fertilization ruling, and John Stossell of ABC news has been
extraordinarily harsh on the ADA and portrays the legisla-

~ tion as costly and unnecessary.”).

receive more coverage than the day-to-day stories of
how the ADA works.67

The general counsel of the State of Connecticut’s
Office of Protection and Advocacy for Persons
with Disabilities singled out newspaper editori-
als as being “especially biased with their nega-
tive portrayals of the ADA.”68 Unfortunately, to
date, the public debate over the impact and en-
forcement of the ADA largely has been carried
out in the media. Sufficient time has elapsed,
however, since passage of the ADA for a more
dispassionate and careful study of the ADA to be
conducted.

Under the Commission’s mandate to evaluate
Federal civil rights enforcement, the Commission
turns its attention to the ADA implementation
and enforcement activities of the U.S. Equal Em-
ployment Opportunity Commission (EEOC) and
the U.S. Department of Justice. In this report, the
Commission examines how well the U.S. Equal
Employment Opportunity Commission is fulfilling
its mandate to implement and enforce the ADA’s
nondiscrimination prohibitions in employment
under title I of the act. A companion report evalu-
ates the title II, subtitle A, implementation and
enforcement activities of the U.S. Department of
Justice.89 The reports evaluate each agency’s
regulations and policy guidance, participation in
litigation, processing of complaints, and provision
of technical assistance.”

The Commission previously examined civil
rights protections for individuals with disabili-
ties in a 1983 report, Accommodating the Spec-
trum of Individual Abilities.”' The report, issued
7 years before enactment of the ADA, sought to
answer questions about the purpose and content

67 Ringer letter, attachment, p. 1.
68 Berliner letter, p. 2.

69 The report does not include an evaluation of subtitle B of
title II, which pertains to discrimination in transportation,
and it also does not include any of the other ADA titles.

70 The report does not assess the role of State and local fair
employment practices agencies in enforcing title I. The re-
port also does not address the seven other designated Fed-
eral agencies having title II responsibilities in areas such as
transportation, agriculture, and education, nor does it
evaluate the Department of Justice’s oversight and coordi-
nation of the designated Federal agencies for title II.

71 USCCR, Accommodating the Spectrum of Individual

Abilities, Clearinghouse Publication 81 (Washington, DC:
U.S. Government Printing Office, September 1983).
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of existing civil rights laws and to provide an
analysis of the legal principles on the rights and
obligations arising under such laws. Its primary
focus was reasonable accommodation, and one of
its main aims was to dispel misconceptions about
the high costs of providing reasonable accommo-
dation to individuals with disabilities.”

Eight years after passage of the Americans
with Disabilities Act, many basic issues, such as
who is protected by the act and what employers
or other covered entities are required to do un-
der the act, remain unresolved. In large meas-
ure, these issues arise out of inherent ambigui-
ties in the language of the statute that have not
been resolved by the implementing regulations
or the Federal courts. Issues have also arisen as
to how effectively the agencies charged with en-
forcing the ADA have processed charges of dis-
crimination, and whether their technical assis-
tance, outreach, and education have been suc-
cessful in informing covered entities, the dis-

72 Ibid., pp. 2-3.

ability community, and the public at large as to
rights and responsibilities under the act. Fur-
thermore, broader issues exist, including
whether the act has been successful in opening
up opportunities for persons with disabilities
and what has been the cost of compliance. These
issues, and others that emerged as important
during the course of the Commission’s study, are
examined in this report.

In preparing the report, Commission staff did
a literature review and sought input from the dis-
ability community, disability experts, legal ex-
perts, and representatives of employers and State
and local governments. ‘Staff also analyzed and
assessed numerous documents obtained from the
Equal Employment Opportunity Commission and
interviewed Equal Employment Opportunity
Commission staff and officials. In addition, the
Commission analyzed policy and complaint data
from the agency.
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? Background

A comprehensive evaluation and assessment
of the U.S. Equal Employment Opportunity
Commission’s implementation, compliance, and
enforcement of title I of the Americans with Dis-
abilities Act of 1990 requires an understanding
of the context within which this agency operates.
Essential to this understanding is broad knowl-
edge of the characteristics and circumstances of
people with disabilities, the people whom the
law was designed to protect. Other important
components of this understanding are knowledge
of how the ADA fits into civil rights laws pro-
tecting people with disabilities, as well as dis-
ability policy in general, and of the history
leading up to the passage of the ADA, including
congressional intent in passing the law.

Statistical Profile of the
Disability Community

A look at the disability community under-
scores the ADA’s importance as a civil rights
statute. The ADA potentially affords civil rights
protections to more than one-fifth of the Ameri-
can population, and to a segment of the popula-

tion that is disproportionately disad.vant:aged.1

1 Much of the data used to describe the characteristics of the
population of individuals with disabilities come from the
Survey of Income and Program Participation (SIPP) con-
ducted by the U.S. Bureau of the Census. However, the
definitions of “disability” and “severe disability” used by the
SIPP are not precisely the same as the ADA definition of
disability. According to the Bureau of the Census, “The term
‘disability’ can be defined narrowly or broadly depending on
the interest of the analyst.” See U.S. Department of Com-
merce, Bureau of the Census, “Americans with Disabilities:
1991-92,” Current Population Reports: Household Economic
Studies, P70-33, by John M. McNeil, December 1993, p. 1

(hereafter cited as Census, “Americans with Disabilities”).

Numbers of People with Disabilities

The ADA was designed to provide equality of
opportunity to qualified individuals with disabili-
ties. Because the ADA requires the determination
as to whether an individual has a disability to be
made on a case-by-case basis, it is not possible to
know with precision the number of people pro-
tected by the act. However, it is certain that the
number of persons protected under the ADA is in
the tens of millions and growing rapidly.

In 1990, when the ADA was enacted, Congress
relied on statistics indicating that 43 million
Americans reported having disabilities.2 These
Americans came from all walks of life: every race,

According to the National Institute on Disability and Reha-
bilitation Research, “the variety of statutory authorities for
the collection of public data sets, and an inconsistently ap-
plied definition of disability have resulted in fragmented,
incomplete, and inconsistent data sets about individuals.”
National Institute on Disability and Rehabilitation Re-
search, Chartbook on Disability in the United States, 1996,
by Lewis E. Kraus, et al., p. i. The National Council on Dis-
ability stated, “Lack of detailed and current data about peo-
ple with disabilities remains an obstacle to effective policy
development.” National Council on Disability, Achieving
Independence: The Challenge for the 21st Century: A Decade
of Progress in Disability Policy, Setting an Agenda for the
Future (Washington, DC: National Council on Disability,
1996), p. 26 (hereafter cited as NCD, Achieving Independ-
ence). Further, data currently used to measure disability are
not always collected for that purpose. Methodologies differ
among data sets and results often are not comparable. Na-
tional Council on Disability, Study on the Financing of As-
sistive Technology Devices and Services for Individuals with
Disabilities: A Report to the President and the Congress of
the United States (Washington, DC: National Council on
Disability, 1995), p. 22 (hereafter cited as NCD, Study on the
Financing of Assistive Technology Devices). Nonetheless,
researchers must rely on the data currently available.

242 U.S.C. § 12101(a)(1) (1994).



* color, and ethnicity; both men and women; all
ages; and all socioeconomicclasses. Their disabili-
ties ranged from minor to severe, including both
mental and physical disabilities. The ADA was
targeted toward persons in this group, although
every person who reports having a “disability”
may not be protected by the ADA.3

By 1995 the number of Americans reporting
disabilities had grown by 25 percent, to 54 mil-
lion Americans, or almost 21 percent of the
population. These persons reported that they
had disabilities that limited their ability to per-
form functional activities, such as lifting and
carrying objects, walking, using stairs, keeping
track of money and bills, dressing, bathing, see-
ing, speaking, hearing, etc. Of these persons, 26
million (almost 10 percent of the population) re-
ported their disabilities as “severe.”® A severe
disability includes the use of a wheelchair, long-
term use of a cane or walker, inability to work at
a job or do housework, or having certain condi-
tions, such as a developmental disability or Alz-
heimer’s disease.’

Critics of the ADA maintain that the number
of people with “true” disabilities is actually much
smaller than the 43 million figure relied on by
Congress in passing the ADA or the 26 million
figure representing the number of people with
severe disabilities. One author charged that
campaigners for the ADA exaggerated the num-
ber of people with disabilities for political rea-
sons to ensure passage of the law.8 He maintains
that the number of people who are deaf, blind, or

3 Disability is defined in the ADA as “(A) a physical or men-
tal impairment that substantially limits one or more of the
major life activities of such individual; (B) a record of such
impairment; or (C) being regarding as having such an im-
pairment.” 42 U.S.C. § 12102(2) (1994).

4 Census, “Americans with Disabilities,” p. 1. Data reported
are from the 1994-1995 Survey of Income and Program
Participation.

5 Ibid.

6 Walter Olson, The Excuse Factory: How Employment Law
is Paralyzing the American Workplace (New York: Free
Press, 1997), p. 97. According to this author: “To reach the
43 million figure, advocates simply counted everyone over
the age of 65 as disabled. They also roped in sufferers from
health conditions like diabetes, cancer, epilepsy, and HIV
infection even if those conditions caused no current debilita-
tion, were controllable or indeed curable by medication, and
were ‘invisible’ to job interviewers or other suspect classes.
In short, they could just as well have picked a figure of 4
- million or 143 million.” Ibid.

10

in wheelchairs—the people, according to him,
government policy traditionally has focused on—
is a much smaller number, less than 3 millipn.”
However, the ADA adopted a broad definition of
disability,® which clearly includes more than just
people who are deaf, blind, or in wheelchairs.
Thus, the number of people Congress intended
the law to protect is much higher than 3 million
and probably above 26 million, the number of
people with “severe” disabilities.

TABLE 2.1
Percent Disabled, by Age

Any Severe
Age in years disability disability
Oto2 26 % 0.0 %
3tob 5.2 0.0
6to 14 12.7 1.9
15 to 21 12.1 32
22to 44 14.9 6.4
45 to 54 245 11.5
55 to 64 36.3 219
65t0 79 47.3 27.8
80 or more 71.5 53.5

Source: Census, “Americans with Disabilities,” p. 2, figure 1.
Data are from 1994—1995.

Socioeconomic Characteristics

Data on persons reporting disabilities reveal
that they are a very diverse group. A commonal-
ity, however, is that persons with disabilities are
disproportionately disadvantaged compared to
nondisabled persons: a high percentage of per-
sons with disabilities are elderly, members of
minority groups, have low levels of education,
have low income, and live in poverty—groups
that traditionally have had limited opportuni-
ties. Furthermore, persons with disabilities rely
heavily on support from Federal programs.
Thus, the ADA targets its protections towards a
disadvantaged and needy population. The
promise of the ADA to open employment and
other opportunities for full participation in the
American economy and society to persons with

7 Ibid.

8 See pp. 24-25 below for the definition of disability adopted
by the ADA and chap. 4 for further discussion of ADA’s defi-
nition of disability. "
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TABLE 2.2

Percent Disabled (Ages 15 to 64), by Race and Hispanic Origin

Any
Race disability
White 17.7%
Black 20.8
American Indian, Eskimo, Aleut 26.9
Asian and Pacific Islander 9.6
Hispanic origin (of any race) 16.9

Source: Census, “Disability.”

Nonsevere Severe
disability disability
7.4 % 10.3 %

12.7 8.1

11.7 15.2

45 5.1

9.1 7.8

disabilities holds forth the hope that, with full
participation, persons with disabilities will
achieve improved living circumstances and lower
reliance on Federal programs.

Age, Race/Ethnicity, and Gender

The disability community crosses the bounda-
ries of age, sex, race, and national origin. For ex-
ample, disability is not limited to persons of cer-
tain ages, although the proportion of persons
having a disability does rise with age. As shown in
table 2.1, almost 13 percent of children aged 6 to
14 years have disabilities, and almost 13 percent
of young adults (15 to 21 years old) have disabili-
ties. Almost 15 percent of persons aged 22 to 44
years have disabilities. The percentage of people
with disabilities rises to 24.5 percent for persons
aged 45 to 54 years and almost half (47.3 percent)
of persons aged 55 to 64 have a disability. The
largest percentage of persons with disabilities is
in the age category of 80 and above: 71.5 percent
of persons 80 and older.? Thus, as we age we are
more likely to become a part of the disability
community.

Recent data suggest that the prevalence of
disability is increasing. Between 1970 and 1981,
the proportion of the population with disabilities
that limited their activities to some extent grew
from 11.7 to 14.4 percent. By 1994 the percent-
age of persons reporting activity limitation had
risen to 15.0 percent.!® One reason for this in-

9 Census, “Americans with Disabilities,” p. 2, figure 1. Data
are from 1994-1995.

10 U.S. Department of Education (DOEd), Office of Special
and Rehabilitative Services (OSERS), National Institute on

" Disability and Rehabilitation Services (NIDRS), Disability
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crease is that the disability rate of young adults
has increased in the 1990s. In 1990 the propor-
tion of adults aged 18 to 44 with activity limita-
tion was 8.7 and 8.9 percent for men and women,
respectively. By 1994 the proportion of young
adults with activity limitation had risen to 10.2
percent for men and 10.3 percent for women.!!
As shown in table 2.2, disabilities are found
among persons of all races and national origins.
However, the disability rate and the proportion
of persons requiring assistance to accomplish
daily activities differs by race, partly because of
differences in age distributions among these
groups.!? Data from 1991 to 1992 show that,

Statistics Abstract: Trends in Disability Rates in the United
States, 1970-1994, no. 17, by H. Stephen Kaye et al.
(Washington, DC: U.S. Department of Education, November
1996), p. 1 (hereafter cited as NIDRS, Trends in Disability
Rates in the U.S.). Data reported are from the National
Health Interview Survey of 1970, 1981, and 1994, conducted
by the U.S. Bureau of the Census for the National Center on
Health Statistics. :

117bid., p. 4.

12 DOEd, OSERS, NIDRS, Disability Statistics Abstract:
Need for Assistance in the Activities of Daily Living, no. 18,
by Jae Kennedy et al. (Washington, DC: U.S. Department of
Education, June 1997), p. 2 (hereafter cited as NIDRS, Need
for Assistance in the Activities of Daily Living). The age dis-
tribution is not equal among the race and ethnicity catego-
ries (and disability is more likely with age). For example,
14.7 percent of the white population are ages 65 and above,
compared to 5.6 percent of the Hispanic population; 8.5 per-
cent of the black population; 6.7 percent of the American
Indian, Eskimo, and Aleut population; and 6.8 percent of the
Asian and Pacific Islander population. Derived from U.S.
Bureau of the Census, Statistical Abstract of the United
States: 1996, 116th edition (Washington, DC: U.S. Govern-
ment Printing Office, 1996), table 23 (hereafter cited as
Census, 1996 Statistical Abstract).
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among persons ages 15 to 64, the disability rates
. for whites, blacks, and Hispanics, respectively,
are 17.7 percent, 20.8 percent, and 16.9 per-
cent.l® The percentage of persons from those
groups requiring personal assistance is 1.9 per-
cent, 2.8 percent, 1.3 percent, respectively.l4
Asian and Pacific Islander Americans have the
least prevalence of disability, with only 9.6 per-
cent having a disability. American Indians, Es-
kimos, and Aleuts have the highest disability
rate at 26.9 percent.!5 Approximately 0.8 percent
of persons from these minority groups require
personal assistance.6

Education

Persons with disabilities, on average, have
less education than the population as a whole.
Discrimination or limited opportunities may
have resulted in lower levels of educational
achievement for persons with disabilities. The
National Center for Education Statistics has
measured the educational attainment of persons
with various levels of disability, including dis-
abilities that cause persons to be unable to work
and disabilities that cause persons to be limited
in the types of work they can perform. An esti-
mated 45.2 percent of those who are unable to
work have less than a high school education. For
those who work full-time but are limited in the
type of work they can do, 18.1 percent have less
than 12 years of education, compared to 11.1
percent of persons with no work disability who
work full time.17 .

Persons with disabilities have low high school
graduation rates, and many of the students with

1B U.S. Departinent of Commerce, Bureau of the Census,
“Disability,” by John McNeil, accessed on Sept. 11, 1997, at
http://www.census.gov/population/www/pop-
profile/disabil.html (hereafter cited as Census, “Disability”).
These data are based on 1991-1992 Survey of Income and
Program Participation data.

14 NIDRS, Need for Assistance in the Activities of Daily Liv-
ing, table 3. Data reported are for 1990-1991.

15 Census, “Disability.” :

16 NIDRS, Need for Assistance in the Activities of Daily Liv-
ing, table 3. This number represents the percentage of per-
sons from all races other than white, black, and Hispanic.

17 DOEd, OSERS, NIDRS, Disability Statistics Report: Income
and Program Participation of People with Work Disabilities,
no. 9, by Mitchell P. LaPlante et al. (Washington, DC: U.S.
Department of Education, September 1996) table 1 (hereafter
cited as NIDRS, Income and Program Participation).

12

disabilities who do graduate do not continue
their education at postsecondary institutions.
Persons with disabilities account for 23 percent
of adults aged 25 to 64 who have not completed
high school.!8 Only 6.3 percent of all students
enrolled in undergraduate postsecondary insti-
tutions in the school year 1992-1993 had a dis-
ability. Of these students, 46.3 percent were at-
tending school full time (compared to 52.9 per-
cent of nondisabled students).19

Labor Force Status

Persons with disabilities are less likely to be
employed than persons without disabilities.20
This may be the result of discrimination, lower
educational attainment, lack of training, or a
combination of barriers arising from their dis-
abilities. The overall labor force participation
rate for persons with disabilities is significantly
lower than that for nondisabled persons. In
1994, the labor force participation rate for per-
sons with disabilities was 51.8 percent; for non-
disabled persons, it was 83.0 percent.2! Thus,
approximately one-half of persons with disabili-
ties were not working, compared to less than
one-fifth of nondisabled persons.

Data from the Survey of Income and Program
Participation indicate that employment rates
vary considerably across types of disabilities. In
1990 only 18 percent of individuals with mental
retardation or developmental disabilities and 23
percent of individuals with mental illness were
working. However, almost one-half of people

18 U.S. Department of Commerce, Bureau of the Census,
“Americans with Disabilities,” Statistical Brief, January 1994.

19 DOEd, National Center for Education Statistics, The Di-
gest of Education Statistics 1996, NCES 96-133, by Thomas
D. Snyder (Washington, DC: U.S. Government Printing
Office, 1996), table 206 (hereafter cited as NCES, 1996 Di-
gest). These data are based on the 1992-93 National Post-
secondary Student Aid Study, conducted by the National
Center for Education Statistics. Disabled students are de-
fined as “those who reported that they had one or more of
the following conditions: a specific learning disability, a
visual handicap, hard of hearing, deafness, a speech disabil-
ity, an orthopedic handicap, or a health impairment.” Ibid. .
20 Census, “Americans with Disabilities,” p. 3.

21 DOEd, OSERS, NIDRS, Disability Statistics Report:
Trends in Labor Force Participation Among Persons with
Disabilities, 1983-1994, no. 10, by Laura Turpin et al
(Washington, DC: U.S. Department of Education, April
1997), table 1, pp. 22-23 (hereafter cited as NIDRS, Trends
in Labor Force Participation).
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with visual impairments and bad backs were
working, and two-thirds of people with hearing
impairments held jobs.22

Disability and gender also interact, resulting
in different labor force participation rates for
men and women with disabilities. Among per-
sons with nonsevere disabilities, 85.1 percent of
men and 68.4 percent of women are in the labor
force (compared to 89.8 percent and 74.5 percent
of nondisabled men and women, respectively).23
These numbers reflect the national trends of de-
creased male labor force participation and in-
creased female labor force participation,24 al-
though the labor force participation rate of per-
sons with disabilities experienced more fluctua-
tion.2? Such differences were further differenti-
ated by age.26

Income :

Because persons with disabilities are less
likely to work full time and attain high levels of
education compared to nondisabled persons, they
generally have lower incomes than their nondis-

22 Paula Mergenhagen, “Enabling Disabled Workers,” Ameri-
can Demographics (July 1997), p. 38, citing research by Mich-
ele Adler, U.S. Department of Health and Human Resources.

23 Census, “Americans with Disabilities,” p. 3.

24 NIDRS, Trends in Labor Force Participation, table 2, pp.
24-25. In 1994, 86.9 percent of all men were in the labor force,
compared to 70.6 percent of all women. These numbers repre-
sent an overall decrease of 1.3 percent for men and an in-
crease of 10.0 percent for women between 1983 and 1994.
Overall, the labor force participation of all persons aged 18 to
64 in the United States increased during the 1980s, but re-
mained relatively stable during the early 1990s. Ibid.

25 Tbid., p. 4. For example, the labor force participation rate for
persons with disabilities increased by 6.4 percent from 1983 to
1994, while for persons without disabilities it increased by
only 4.2 percent. Further, nondisabled men experienced a
decline in 0.6 percent, compared to a 4.1 percent decline in
labor force participation for men with disabilities. Women
with and without disabilities experienced increases of 9.7 per-
cent and 21.7 percent, respectively. Ibid., table 2, pp. 24-25.

26 Thid., table 2, pp. 24-25. Among all women, those 18 to 44
years in age experienced only a 6.1 percent increase in labor
force participation from 1983 to 1994 compared to increases
of 17.4 percent and 17.0 percent for women ages 45 to 54
and ages 55 to 64, respectively. This can be compared to
increases of 5.5 percent, 21.3 percent, and 39.0 percent for
the three age groups (1844, 45-54, and 55-64), respec-
tively, among women with disabilities over the period, and
increases of 6.7 percent, 17.4 percent and 13.0, respectively,
for the three age groups, among women without disabilities.
Similar age differences in labor force participation were
experienced by men.
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abled counterparts. The severity of a disability
also affects earnings potential. The median
monthly earnings for nondisabled men is $2,190.
Men with nonsevere disabilities earn a median
monthly income of $1,857, while the median
monthly income for men with severe disabilitiesis
$1,262. Nondisabled women’s median monthly
income is $1,470; for women with nonsevere dis-
abilities, median monthly income is $1,200 and
for women with severe disabilities,is $1,000.27

Participation in Government Programs

Low income and the inability to work trans-
late into the need for support from the Federal
Government and other sources. Among the 13
million persons who receive means-tested assis-
tance (cash, food, or rent), 50.6 percent are per-
sons with disabilities.286 The majority of these
persons receive assistance in the form of social
security disability insurance (SSDI), supplemen-
tal security income (SSI), medicare, and medi-
caid.?? An estimated 4.6 million people receive
SSDI and SSI. Of these persons, 95 percent of
the male recipients and 87 percent of the female
recipients are persons with disabilities.30 Other
forms of assistance received by persons with dis-
abilities include veterans’ benefits, workers’
compensation, social security retirement and
survivors’ benefits (OASI), aid to families with
dependent children (AFDC), and food stamps.3!

Individuals with Disabilities as a
Minority Group

The extent to which individuals with disabili-
ties face prejudice and discrimination in the
workplace or other aspects of their lives has
been a subject of much debate. As noted in the
previous chapter, in passing the ADA, Congress
found that individuals with disabilities faced
discrimination in “such critical areas, as em-
ployment, housing, public accommodations, edu-

27 Census, “Americans with Disabilities,” p. 4.

28 Ibid.

29 NIDRS, Income and Program Participation, tables 1 and
2. Data reported are for 1990.

30 Ibid., p. 4. Data reported are for 1990. Persons with dis-
abilities include those who reported that they have a work

disability that either limits the kind or amount of work they
are able to perform or renders them unable to work.

31 Ibid., table 2. Data reported are for 1990.
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cation, transportation, communication, recrea-
tion, institutionalization, health services, voting,
and access to public services”32 and that the dis-
crimination took various forms, including
“outright intentional exclusion, the discrimina-
tory effects of architectural, transportation, and
communication barriers, overprotective rules
and policies, - failure to make modifications to
existing facilities and practices, exclusionary
qualification standards and criteria, segregation,
and relegation to lesser services, programs, ac-
tivities, benefits, jobs, or other opportunities.”33

Some argue that the prejudice and discrimi-
nation experienced by people with disabilities is
similar to those faced by minorities such as Afri-
can Americans and Hispanics. For instance, one
person with a disability, blindness, expressed his
conviction that a widespread fear of people with
disabilities pervades society, and that this fear
colors interactions between people without dis-
abilities and people with disabilities in all as-
pects of life. He described his personal experi-
ences of asking people on the street to give him
directions and having some people pass him by,
pretending not to hear him, and even quickening
their pace to avoid him. He contrasted that reac-
tion to the paternalistic reaction of others, who
became “gushing,” took him by the hand, and
brought him to his destination. He also men-
tioned the difficulty he experiences in getting
taxicabs to stop for him, a problem that afflicts a
large number of people with disabilities.34

Thus, many people with disabilities see
themselves as members of an oppressed minority
group. One historian of the disability rights
movement began his chronicle of the civil rights
movement for people with disabilities by ob-
serving that “Pity oppresses.” He described the
growing pride many people with disabilities
have come to take in being identified as disabled.
He wrote, “like blacks, women, and gays before
them, they are challenging the way America

82 42 U.S.C. § 12101(a)(3) (1994).
33 Id. § 12101(a)(5) (1994).

34 Jim Dickson, Director of Community Relations, National
Organization on Disability, interview in Washington, DC,
Mar. 4, 1998, pp. 3—4 (hereafter cited as Dickson interview).

looks at them”35 and that “millions of disabled
people were getting angry, . . . and were coming
to see themselves as a class, united in discrimi-
nation and. empowered by law.”3 However, oth-
ers suggest that the notion that people with a
disability constitute a minority group, similar to
other minorities, does not reflect reality. For in-
stance, one author has pointed out that polls
show that fewer than one-half of people with
disabilities regard themselves as members of “a
minority group in the same sense as blacks and
Hispanics.”37

Scholars have pomted to important distinc-
tions between people with disabilities and Afri-
can Americans and other minority groups. For
instance, “unlike black Americans, the majority
of persons with disabilities were not subject to
discrimination in access to education or in em-
ployment during their childhood years. . . . An-
other important difference between the black
and disabled minorities is the extreme heteroge-
neity of prejudice towards persons with different
disabilities.”38

Scholarly research suggests that prejudice,

-along with other factors, such as misinformation,
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is one of the sources of the lower employment
rates and wages of people with disabilities.
Studies of public attitudes towards people with
disabilities indicate that these attitudes vary
considerably by the type of disability, with very
negative attitudes attaching to persons with
epilepsy, mental and emotional illnesses, and
alcohol and drug addiction.3? There appears to be
a correlation between how negatively the public
views particular disabilities and the wage and
employment differentials suffered by people with
these disabilities.4#®¢ A number of other factors,

35 Joseph P. Shapiro, No Pity: People with Disabilities Forg-
ing a New Civil Rights Movement New York: Times Books,
1993), pp. 13-14.

3 Ibid., p. 332.

37 Olson, The Excuse Factory, pp. 94-95.

38 William G. Johnson and Marjorie Baldwin, “The Ameri-
cans With Disabilities Act: Will It Make a Difference?” Pol-
icy Studies Journal, vol. 21 (1993), p. 779.

39 See Marjorie L. Baldwin, “Can the ADA Achieve Its Em-
ployment Goals?” Annals of the American Academy of Physt-
cal and Social Science, vol. 549 (January 1997), p. 42.

40 Tbid., pp. 42—-43. Another researcher contends that preju-
dice is more directed towards people who were born with a
disability than toward people who became disabled as



including difficulty in evaluating the likely pro-
ductivity of applicants with disabilities, reluc-
tance to bear the costs of accommodation and
health insurance, and fear for worker safety,
also enter into employers’ decisions on hiring
persons with disabilities.4!

Federal Civil Rights Statutes from
1964 to 1988

Although the ADA was not enacted until
1990, several Federal statutes established the
framework for the ADA’s provisions against dis-
crimination on the basis of disability. In par-
ticular, the Civil Rights Act of 196442 served as a
model for future civil rights laws, including the
ADA .43 Title VII of the Civil Rights Act of 1964
identified five protected classes (race, color, na-
tional origin, gender, and religion) and made it
clear that it is unlawful to discriminate based on
personal characteristics such as these in em-
ployment.44

In the late 1960s, a number of Federal laws
addressing the civil rights of persons with dis-
abilities were enacted. One of the first laws ad-
dressing the needs of persons with disabilities
was the Architectural Barriers Act of 1968.45
This law required that certain federally financed
buildings be accessible to persons with disabili-
ties. The Urban Mass Transit Amendments Act
of 19704 required that mass transit facilities
and services be accessible to the elderly and per-
sons with disabilities.

The Rehabilitation Act of 197347 opened more
doors for Americans with disabilities. Sections

adults. See Johnson, “The Future of Disability Policy,” p.
165.

41 Baldwin, “Can the ADA Achieve Its Employment Goals?”
p. 47.

42 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in
scattered sections of 42 U.S.C.).

43 National Council on Disability, Equality of Opportunity: The
Making of the Americans with Disabilities Act (Washington,
DC: National Council on Disability, July 26, 1997), pp. 20-21
(hereafter cited as NCD, Equality of Opportunity).

44 Pub. L. No. 88-352 § 703, 78 Stat. 241, 255-57 (codified as
amended at 42 U.S.C. § 20003-2 (1994)).

45 Pub. L. No. 90—480, 82 Stat. 718 (codified at 42 U.S.C. §§
41514157 (1994)).

46 Pub. L. No. 91453, 84 Stat. 962 (codified as amended in
scattered sections of 49 U.S.C. (1994)).

47 Pub. L. No. 93-112, 87 Stat. 355 (codified as amended at
29 U.S.C. §§ 701-796i (1994)).

501 and 503 required the development of af-
firmative action programs for the hiring of per-
sons with disabilities by Federal agencies and by
parties contracting with the Federal Govern-
ment, respectively. Section 502 established the
Architectural and Transportation Barriers Com-
pliance Board to ensure compliance with the Ar-
chitectural Barriers Act of 1968. Section 504
prohibited entities receiving Federal financial
assistance from discriminating on the basis of
handicap.

. The Education for All Handicapped Children
Act of 19758 (renamed the Individuals with Dis-
abilities Education Act in 1990)49 required States
receiving Federal financial assistance to provide
a “free appropriate public education” to all chil-
dren with disabilities. Such instruction was to be
provided in the least restrictive setting possi-
ble.5¢ In response to concern about the improper
treatment of persons with mental retardation
residing in institutions, the coordination of
services and funding for persons with long-term
disabilities was provided for by the Developmen-
tally Disabled Assistance and Bill of Rights Act
of 1975.5!

48 Pub. L. No. 94-142, 89 Stat. 773 (codified as amended at .
20 U.S.C. §§ 1400-1485 (1994)). The Education for All
Handicapped Children Act of 1975 expanded the Education
of the Handicapped Act of 1970 (Pub. L. No. 91-230, §§ 601
662, 84 Stat. 175 (codified as amended at 20 U.S.C. §§ 1400-
1485 (1994))). The Education of the Handicapped Act
Amendments of 1983 (Pub. L. No. 98-199, 97 Stat. 1357
(codified at 20 U.S.C. §§ 1400-1461 (1994)) supported im-
proved programs for persons with disabilities, parents, and
special education teachers. Donald D. Hammill, “A Brief
Look at the Learning Disabilities Movement in the United
States,” Journal of Learning Disabilities, vol. 26, no. 5 (May
1993), p. 298 (hereafter cited as Hammill, “A Brief Look at
the Learning Disabilities Movement”).

49 Pub. L. No. 101476, 104 Stat. 1103 (codified as amended at
20 U.S.C. §§ 1400-1485 (1994)). The Education of the Handi-
capped Act Amendments of 1990 (Pub. L. No. 101476, §
901(a), 104 Stat. 1142 (codified as amended at 20 U.S.C. §§
1400-1485 (1994))) changed the name of the Education for All
Handicapped Children Act to the Individuals with Disabilities
Education Act IDEA). The amendments also replaced refer-
ences to “handicapped children” with “children: with disabili-
ties.” Id. at § 901(b); see also Hammill, “A Brief Look at the
Learning Disabilities Movement,” p. 298.

' 50 See Pub. L. No. 105-17, § 612(a)(5)(A) (1994 Supp. III); 34
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C.F.R. § 300.550(B)(1) (1997); 34 C.F.R. § 104.34(a) (1997).

51 Pub. L. No. 94-103, 89 Stat. 486 (codified as amended in
scattered sections of 42 U.S.C.).



In the 1970s, a disability rights movement
began to solidify.52 With examples set by activ-
ists in the late 1960s and early 1970s, particu-
larly the Physically Disabled Students’ Program
at the University of California at Berkeley,53
persons with disabilities recognized the civil
rights implications of issues they faced daily. In
1977 the American Coalition of Citizens with
Disabilities staged sit-ins and demonstrations to
protest delay in issuing regulations implement-
ing section 504 of the Rehabilitation Act.54 Al-
though the law had been enacted in 1973,
changes in the presidential administration and
concerns over costs and public reaction led to a
delay in issuing the regulations.5® Protesters re-
mained at the Department of Health, Education,
and Welfare regional office in San Francisco for
25 days demanding that the regulations be
signed.’¢ Section 504 regulations were issued
soon thereafter.5”

Also in 1977, the White House Conference on
Handicapped Individuals was held. One of the
conference recommendations was to establish an
agency to coordinate Federal programs for per-
sons with disabilities.?® The following year the
Rehabilitation, Comprehensive Services, and

52 Although some have emphasized the role of the “disability
rights movement” in events that followed, others maintain
that no such movement ever existed. For instance, one
author argues that “many of the early demonstrations pro-
testing ostensible government indifference were actually
orchestrated from within the government itself. . . . [I]n
1973, when Congress enacted the first major federal initia-
tive on [disability] (known as Section 504), it was under no
grass-roots pressure from any organized disabled rights
movement or any other source” Olson, The Excuse Factory,
pp. 98-99.

58 Shapiro, No Pity, pp. 50-53. The Physically Disabled Stu-
dents’ Program (PDSP) provided counseling and assistance
for students with disabilities. The PDSP, and similar pro-
grams at other colleges and universities, encouraged inde-
pendent living and self-sufficiency. Shapiro, No Pity, pp. 50—
53.

54 NCD, Equality of Opportunity, p. 13.

55 Shapiro, No Pity, pp. 64-66. See also NCD, Equality of
Opportunity, pp. 16-19.

56 NCD, Equality of Opportunity, p. 19.

57 34 C.F.R. § 104 (1997).

58 National Council on the Handicapped, On the Threshold
of Independence: A Report to the President and to the Con-
gress (Washington, DC: National Council on the Handi-

capped, January 1988), p. vii (hereafter cited as NCD, On
the Threshold of Independence).
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Developmental Disabilities Amendments of
19785 established the National Council on the
Handicapped as an advisory board within the
U.S. Department of Education. Its role was to
review and evaluate on a continuing basis all
Federal policies, programs, and activities for
persons with disabilities.6® In 1984 the National
Council on the Handicapped (later renamed the
National Council on Disability8!) was established
as an independent Federal agency.62

Other Federal laws to assist persons with
disabilities include the Civil Rights of Institu-
tionalized Persons Act of 1980.638 This law
granted the U.S. Department of Justice the
authority to sue State and local authorities op-
erating an institution where there is a “pattern
or practice” of flagrant violations of constitu-
tional rights. The Telecommunications for the
Disabled Act of 198264 required certain work-
place and emergency telephones to be compati-
ble with hearing aids. The Voting Accessibility
for the Elderly and Handicapped Act of 198465
provided for physically accessible polhng sites
for Federal elections.

The Handicapped Children’s Protection Act of
198666 ensured prevailing parents the right to
receive an award of attorneys’ fees and related
costs for cases brought under the Act equivalent
to the community compensation standards for
similar cases. The Protection and Advocacy for
Mentally Ill Individuals Act of 198667 authorized
advocacy services for people with mental illness
after their discharge from institutions. Also en-

59 Pub. L. No. 95-602, 92 Stat. 2955 (codified as amended at
29 U.S.C. §§ 701-794 (1994)).

60 Id. at § 400.

61 Pub. L. No. 100630, § 205, 102 Stat. 3289, 3310 (codified
as amended at 29 U.S.C. § 780 (1994)).

62 Pub. L. No. 98-221, § 141, 98 Stat. 17, 26 (codlﬁed at 29
U.S.C. §§ 780 (1994)).

63 Pub. L. No. 96-247, 94 Stat. 349 (codified as amended at
42 U.S.C. §§1997-1997j (1994)).

64 Pub. L. No. 97410, 96 Stat. 2043 (codified as amended at
47 U.S.C. § 610 (1994)).

65 Pub. L. No. 98-435, 98 Stat. 1678 (codified as amended at
42 U.S.C. §§ 1973ee—1973ee—6 (1994)).

66 Pub. L. No. 99-372, 100 Stat. 796 (codified as amended at
20 U.S.C. § 1415 (1994)).

67 Pub. L. No. 99-319, 100 Stat. 478 (codified as amended at
42 U.S.C. §§ 1001-10851 (1994)).
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acted in 1986, the Air Carrier Access Act88 re-
quired accessibility to airlines for persons with
disabilities. The Hearing Aid Compatibility Act
of 19886 required newly manufactured tele-
phones to be compatible with telecoil-equipped
hearing aids. The Fair Housing Amendments
Act of 198870 extended the Fair Housing Act of
19687t (which prohibited housing discrimination)
to persons with disabilities and to all entities not
receiving Federal funds.

Laws such as these laid the groundwork and
served as a model for the ADA. In particular, the
Civil Rights Act of 1964, the Fair Housing Act of
1968, the Education Amendments of 197272
(which prohibited discrimination on the basis of
sex in federally funded programs), and the Re-
habilitation Act of 1973 set the standard for the
ADA. Using knowledge of past civil rights legis-
lation and efforts, the ADA -would become a
“state-of-the-art civil rights law.”73

Legislative History and Final
Provisions of the ADA
Overview of Legislative History

In its January 1986 report, Toward Inde-
pendence: An Assessment of Federal Laws and
Programs Affecting Persons with Disabilities—
With Legislative Recommendations, the National
Council on Disability (NCD) argued strongly for
the creation of civil rights protections for people
with disabilities. The report’s primary recom-
mendation was the advancement of “equal op-
portunity laws” for people with disabilities. NCD
specifically proposed that Congress “enact a
comprehensive law requiring equal opportunity
for individuals with disabilities, with broad cov-
erage and setting clear, consistent, and enforce-

68 Pub. L. No. 99—435, 100 Stat. 1080 (repealed July 5,
1994).

69 Pub. L. No. 100-394, 102 Stat. 976 (codified as amended
at 47 U.S.C. § 610 (1994)).

70 Pub. L. No. 100-430. 102 Stat. 1619 (codified as amended
at 42 U.S.C. §§ 3601-3631 (1994)).

71 Pub. L. No. 90-284, §§ 801-901, 82 Stat. 73 (codified as
amended at 42 U.S.C. §§ 3601-3631(1994)).

72 Pub. L. No. 92-318, §§ 901-907 86 Stat. 235(codified as
amended at 20 U.S.C. §§ 1681-1688 (1994)). )

73 Statement by John Wodatch in U.S. Commission on Civil

Rights, “Briefing on the Americans with Disabilities Act”
(Washington, DC: U.S. Commission on Civil Rights), May 6,

1994, p. 12.

17

able standards prohibiting discrimination on the
basis of handicap.”74

With this language, NCD introduced the first
statement of the Federal Government advocat-
ing the new civil rights law for people with dis-
abilities that would become the ADA. Nonethe-

less, as NCD observed in its July 1997 report,.

Equality of Opportunity: The Making of the
Americans with Disabilities Act, “Despite the
tremendous amount of respect NCD [had]
gained, however, Congress took little action—a
great frustration to NCD members.””> Former
NCD Ezxecutive Director Lex Friedan is quoted
in the report as stating:

Although Congress pointed to Toward Independence
as “the Manifesto, the Declaration of Independence
for people with disabilities”. . .NCD members and
staff. . .were frustrated most by the lack of attention
to their number-one recommendation, an equal oppor-
tunity law. . . . After waiting nearly a year, they be-
gan discussing what NCD could do. They concluded
that the only way to overcome legislative inertia was
for NCD to take the lead.”™

By February 1987, disability rights attorney
Robert Burgdorf had completed a draft of a leg-
islative proposal for NCD. This draft legislative
proposal was in the form of an equal opportunity
law along the lines called for in NCD’s report,
Toward Independence.” For example, Burgdorf
specified that the law should prohibit discrimi-
nation by the Federal Government, recipients of
financial assistance, Federal contractors and
subcontractors, employers, housing providers,
places of public accommodation, persons and
agencies of interstate commerce, transportation
providers, insurance providers, and State and
local government.”® In addition, Burgdorf's draft
legislative proposal required reasonable accom-

74 National Council on the Handicapped, Toward Independ-
ence: A Report to the President and to the Congress
(Washington, DC: National Council on the Handicapped,
January 1986) (hereafter cited as NCD, Toward Independ-
ence).

75 NCD, Equality of Opportunity, p. 68.

76 Ibid., p. 61.

77 Ibid., app. C, Chronology: The ADA’s Path to Congress, p.
205. .

8 Thid., p. 62.


https://government.78
https://Independence.77

modation and affirmative steps to eliminate bar--

riers.” :
At its quarterly meeting in May 1987, “NCD

-decided to move forward and give official sanc-

tion to crafting a legislative proposal, deciding
that a comprehensive law . . . was the best way
to protect disabled persons’ rights.”8¢ In Novem-
ber of that year, NCD secured the sponsorship of
Sen. Lowell Weicker,8! as well as the support of
Rep. Tony Coelho.82

On April 29, 1988, Representative Coelho in-

troduced H.R. 4498, the Americans with Dis-
abilities Act of 1988.83 The bill stated as its main
purpose “to establish a clear and comprehensive
prohibition of discrimination on the basis of
handicap.”® The House Education and Labor
Committee report accompanying the final ver-
sion of the bill 2 years later echoed this language
in stating: “The purpose of the ADA is to provide
a clear and comprehensive national mandate to
end discrimination against individuals with dis-
abilities and to bring individuals with disabili-
ties into the economic and social mainstream of
American life.”85 During the 2 years from the
bill’s first introduction until its enactment, Con-
gress held many hearings on the Americans with
Disabilities Act.86

In September 1988, Congress began hearings
on the proposed legislation. During hearings in
the fall of 1988 and spring of 1989, the Senate
Labor and Human Resources Committee, the
Labor and Human Resources’ Subcommittee on
the Handicapped, and the House of Representa-
tives Subcommittee on Select Education heard
testimony from key figures in the disability
community such as the Chairperson of the Na-
tional Council on the Handicapped (now known
as the National Council on Disability), the

9 Ibid.

80 Tbid.

81 Ibid., p. 63.

82 Ibid., pp. 63-64. .

83 H.R. 4498, 100th Cong. (1988). This bill was identical to
the Senate bill, introduced in the Senate by Sen. Lowell
Weicker (R-CT). See S. 2345, 100th Cong. (1988).

84 H.R. 4498, 100th Cong. (1988).

85 H.R. REP. NO. 101-485(11), at 22 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 304.

8 See H.R. REP. NO. 101485(1I), at 24-28 (1990), reprinted

~in 1990 U.S.C.C.A.N. 303, 306-310.

Chairperson of the President’s Commission on
the Human Immunodeficiency Virus Epidemi;
the Chairperson of the Task Force on the Rights
and Empowerment of People with Disabilities,
and representatives from the Disability Rights
Education and Defense Fund, the U.S. Chamber
of Commerce, and the National Coalition for
Cancer Survivorship.8” These . congressional
committees also heard testimony from people
with disabilities themselves, including Mary De-
Sapio, a cancer survivor; Joseph Danowsky, an
attorney who is blind; and Amy Dimsdale, a col-
lege graduate with quadriplegia.s8

A Senate subcommittee report on the hear-
ings that took place during 1988 and 1989 stated
that the testimony and reports presented to
Congress drew the same fundamental conclu-
sion, namely: “Discrimination still persists in
such critical areas as employment in the private
sector, public accommodations, public services,
transportation, and telecommunications.
Current Federal and State laws are inadequate
to address the discrimination faced by people
with disabilities in these critical areas.”8®

Various committees held further hearings
with testimony from additional key figures in

. the fall of 1989.20 The testimony presented at

87 S. REP. No. 101-1186, at 4 (1989).
88 Id. at 4.
89 Id. at 6.

90 See H.R. REP. NO. 101—485(11), at 26—27 (1990), reprinted in
1990 U.S.C.C.A.N. 303, 308. The report stated:

“On September 13, 1989, in Washington, D.C., the Subcom-
mittee on Select Education and the Subcommittee on Em-
ployment Opportunities heard testimony from: Evan Kemp,
Commissioner, Equal Employment Opportunity Commis-
sion; Jay Rochlin, Executive Director, President’s Commit-
tee on Employment of People with Disabilities; Arlene May-
erson, Directing Attorney, Disability Rights Education and
Defense Fund; Mark Donovan, Manager, Community Em-
ployment and Training Programs, Marriott Corporation;
Duane Rasmussen, President, Sell Publishing Company;
Paul Wharen, Project Manager, Thomas P. Harkins, Inc.”

“On October 6, 1989, at University Place Conference Center,
Indianapolis, Indiana, the Subcommittee on Select Educa-
tion heard testimony from: Greg Fehribach, Chairman, In-
diana Governor’s Council on People with Disabilities and
attorney, Timmons, Endsley, Chavis, Baker and Lewis;
Barry Chambers, Commissioner, Indiana Department of
Human Services; Deanna Durrett for Joseph Reum, Indiana
Department of Mental Health; Muriel Lee, Governor’s Plan-
ning Council for Persons with Disabilities; Jack Lewis, Pro-
fessor of Sociology and Social Work, Anderson University,
Indiana; David Reynolds, Indiana School for the Deaf, Janna
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these and the earlier 1988 hearings, as well as
the remarks of House members and Senators
themselves, provided persuasive evidence of the
need to create positive change not just in the
lives of people with disabilities but in the way
that society views disability. For example, Sen.
Tom Harkin spoke movingly about his brother’s
disability. Sen. Harkin said:

My brother and millions like him are Americans with
disabilities, but they are not disabled. . . . Indeed, by
extension, it follows that the only thing a person in a
wheelchair cannot do is walk. . . . The only thing a
blind person cannot do is see. . . . There are things
that all of us cannot do. Who among us can play bas-
ketball as well as Larry Bird? Who can pitch a base-
ball as fast as Orel Hershier? [sic] Who can tell a joke
like Jay Leno?91

Senator Harkin further noted that even out-
side of the crucial contexts of employment and
education, in everyday life and leisure activities
persons with disabilities may experience enor-
mous segregation that denies them simple par-
ticipation. He quoted from a National Council on
Disability report summarizing a 1988 Louis
Harris poll:

The survey results dealing with social life and leisure
experiences paint a sobering picture of an isolated
and secluded population of individuals with disabili-
ties. The large majority of people with disabilities do
not go to see movies, do not go to the theaters, do not
go to see musical performances, and do not go to
sports events. A substantial minority of persons with
disabilities never go to a restaurant, never go to a
grocery store, and never go to a church or syna-
gogue. . .. The extent of nonparticipation of individu-
als with disabilities in social and recreational activi-
ties is alarming 92

In September 1988, Judith Heumann, then of
the World Institute on Disability, testified about
her personal experiences with disability:

When I was 5 my mother proudly pushed my wheel-
chair to our local public school, where I was promptly

Shishler, law clerk for United States Magistrate John Paul
Godich).” Id.

91 135 CoNG. REC. S10,711 daily ed. Sept. 7, 1989) (state-
ment of Sen. Harkin).

92 135 CONG. REC. S10,712, (daily ed. Sept. 7, 1989) (state-
ment of Sen. Harkin).
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refused admission because the principal ruled that I
was a fire hazard. I was forced to go into home instruc-
tion, receiving one hour of education twice a week for 3
% years. My entrance into mainstream society was
blocked by discriminationand segregation. Segregation
was not only on an institutional level but also acted as
an obstruction to social integration. As a teenager, I
could not travel with my friends on the bus because it
was not accessible. At my graduation from high school,
the principal attempted to prevent me from accepting
an award in a ceremony on stage simply because I was
in a wheelchair.9

In October 1989, Congress also heard power-
ful testimony from a number of witnesses, in-
cluding Attorney General Dick Thornburgh, who
stated on behalf of President Bush:

Despite the best efforts of all levels of government and
the private sector and the tireless efforts of concerned
citizens and advocates everywhere, many persons with
disabilities in this nation still lead their lives in an in-
tolerable state of isolation and dependence. . . . Over
the last 20 years, civil rights laws protecting disabled
persons have been enacted in piecemeal fashion. Thus,
existing Federal laws are like a patchwork quilt in need
of repair. There are holes in the fabric, serious gaps in
coverage that leave persons with disabilities without
adequate civil rights protections.%¢

As with other civil rights statutes, such as
title VI and title VII of the Civil Rights Act of
1964, Congress invoked its constitutional
authority to regulate commerce as well as its
duty to enforce the equal protection clause of the
14th amendment in establishing its purpose for
passing the ADA.% Segregation and isolation
were two of the principal equal protection re-
lated issues testified to by witnesses at the ADA
hearings. Timothy Cook of the National Disabil-
ity Action Council invoked the spirit of the 14th

93 Hearing on H.R. 2273 Before the House Comm. on Educa-
tion and Labor and Senate Comm. on Labor and Human
Resources, 100th Cong. 74-75 (1988) (statement of Judith
Heumann, World Institute on Disability), reprinted in H.
REP. NO. 101-485(1I), 1 at 28-29 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 311.

9 Hearing on H.R. 2273 Before the Subcomm. on Civil and
Constitutional Rights of the House Comm. on the Judiciary,
101st Cong. 191 (1989) (statement of Dick Thornburgh, At-
torney General of the United States), reprinted in H. Rep.
No. 101-485(I), at 32 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 313.

9542 U.S.C. § 12101 (b)(4) (1994).
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amendment right to equal protection of the laws
when he testified before Congress that: “As Rosa
Parks taught us, and as the Supreme Court
ruled . . . in Brown v. Board of Education, segre-
gation ‘affects the heart and mind in ways that
may never be undone. Separate but equal is in-
herently unequal’.”9

The general rationale for the statute derives
from the concept of equal protection of the laws.
Congressional testimony on the ADA addressed
specific needs for equality of opportunity in such
key areas as employment, education, and public
accommodations and services. For example,
Congress heard a great deal of testimony and
offered numerous statements of its own on the
need for including employment provisions in the
ADA statute. House members and Senators
spoke eloquently before Congress in arguing the
need for strong equal employment opportunity
provisions in the new law.

For example, in September 1989, Sen. Joseph
Biden stated before the Senate that “[tJoo many
disabled persons have been locked out of the
American workplace, excluded from jobs for
which they are more than capable.”®” Senator
Lieberman stated:

Two-thirds of Americans with disabilities between the
ages of 16 and 64 are not working; however, 66 per-
cent of working-age persons with disabilities say they
want to work. . . . Fifty percent of adults with disabili-
ties have household incomes of $15,000 or less. Dis-
crimination which prevents people from finishing
school, from finding jobs, and from earning a livable
wage not only hurts the individuals who are discrimi-
nated against, it hurts our entire society.%

Debates Over the ADA Bill

In its report on the legislative history of the
ADA, the National Council on Disability observed
that during congressional hearings and debate on
the ADA bill, “an ideological fault line emerged
between the interests of the business and disabil-
ity communities.”® NCD identified six areas of

96 See S. REP. NO. 101-1186, at 10 (1989).

97 135 CONG. REC. S10,792 (daily ed. Sept. 7, 1989) (state-
ment of Sen. Biden).

98 135 CONG. REC. S10,795 (daily ed. Sept. 7, 1989) (state-
ment of Sen. Lieberman).

99 NCD, Equality of Opportunity, pp. 130-31.
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debate influencing members of Congress during
this crucial period.1%° NCD observed:

Business groups had a number of overriding concerns.
One was the “vagueness of language” contained in the
ADA. Business lobbyists argued that such phrases as
“undue hardship,” “readily achievable,” and “readily
accessible,” were inadequately defined, and would
therefore invite frivolous law suits. Businesses, they
argued, would not be able to know whether they were
in compliance. A second concern was the potential
cost of accommodations. One proposed solution was to
have government share some of the burden through
tax credits and other mechanisms. Third, numerous
covered entities lobbied to have a more concrete defi-
nition of disability, ideally one that listed every cov-
ered disability instead of relying on a flexible defini-
tion. Fourth, small businesses argued that they
should be exempt from the public accommodations
requirements, or at least be phased in more gradu-
ally, because small businesses were exempt from
other civil rights legislation. Fifth, scores of organiza-
tions protested the enforcement mechanisms avail-
able under the ADA, especially private litigation and
the availability of punitive damages. Sixth, many
business groups proposed that the ADA should pre-
empt all other disability laws, so that there would be
no confusion between different statutes, and no possi-
bility for bringing multiple suits for one violation.10!

These issues became divisive as members of
Congress began introducing amendments to the
original bill to respond to the concerns of the
business community.l02 Despite strong senti-
ments in favor of the enactment of a new civil
rights law for people with disabilities, the bill
did not pass in 1989. Although Congress achieved
broad consensus among its members in both the
House and the Senate on the need for legislation
affording equal employment opportunity and ac-
cess to State and local government-provided
services, controversy developed during the hear-

100 Thid.
101 Ibid., p. 132.

102 135 CONG. REC S10,715-16, , S10,737-38 (daily ed. Sept.
7, 1989) (statements of Sen. Hatch). See also 136 CONG. REC.
H,2421 (daily ed. May 17, 1990) (statement of Rep. Gingrich)
(stating: “This is a bill which will affect, not only Americans
with disabilities, but all Americans. It will affect the entire
American economy, and it is very important that we make it
possible for small businesses to make the transition, that we
want to maximize the ability to keep jobs, and to keep the
economy growing and to have better opportunities for all
Americans.” Id.).
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ing and debate over the ADA bill based on the
division between the disability and business
communities noted in NCD’s Equality of Oppor-
tunity report. Two broad areas of controversy
emerged as members of Congress sought to meet
the needs of their constituents either in the busi-
ness or the disability communities. First, some
Congress members expressed concern that the
new legislation would create enormous costs for
employers, particularly small businesses.193 Sec-
ond, there were concerns that the ADA would re-
sult in a major increase in frivolous litigation.104

Costs of ADA Compliance

Some members of Congress believed that the
outlay needed for small businesses to provide
reasonable accommodation would become an
immense drain on their financial resources. For
example, Senator Hatch sponsored two amend-

ments to the bill that favored the needs of small

businesses with respect to the costs of ADA com-
pliance. The first provided an exemption from
the requirements of the act for all employers
with 15 or fewer employees.195 The second was a
tax credit to absorb the costs of offering reason-
able accommodation to employees with disabili-
ties. Senator Hatch spoke before Congress in
favor of these provisions in September of 1989.
He stated that:

I have been concerned from the beginning about en-
suring that the ability of small business to continue
competing successfully was not compromised by this
bill. . . . If we place unreasonable, suffocating obliga-
tions on these businesses, everyone loses—persons
with or without disabilities that currently patronize
those businesses and the employees at those busi-
nesses who may lose their jobs.106

Senator Hatch noted further in regard to the tax
credit amendment: '

My first idea was merely to exempt businesses with
15 or fewer employees, but I felt that some businesses

103 See, e.g., 105 CONG. REC. S10,714-17 (daily ed. Sept. 7,
1989) (statement of Sen. Hatch).

- 104 See 105 CONG. REC. S10,741 (daily ed. Sept. 7, 1989)

(statement of Sen. Pryor).
105 See 42 U.S.C. § 12111(5)(A) (1994).

106 135 CONG. REC S10,715 (daily ed. Sept. 7, 1989) (state-
ment of Sen. Hatch).

are so small that we should not be placing this type of
burden upon them. The cost of accommodation might
result in forcing them out of business and losing em-
ployment opportunities. . . we should take into con-
sideration the burdens that are going to be placed
upon small businesses. I think the tax credit ap-
proach is the appropriate remedy. The reason it is
appropriate is because the Federal Government is
imposing these obligations. Therefore, I also want the
Federal Government to take some responsibility in
sharing the obligations. . . The fact of the matter is
that the Federal Government should help when it
imposes these kinds of burdens. It is not fair if we do
not do something to try and alleviate those burdens at
least with regard to those who are the most vulner-
able businesses in our society.!07

The controversial issue of costs principally
emanated from concerns over the need to create
“a sensible limit to the responsibility of provid-
ing reasonable accommodations.”198 Senate lead-
ers agreed on the employer defense of “undue
hardship” as a mechanism for alleviating the
costs -of providing reasonable accommodation.
During the Senate debate on the bill Senator
Hatch expressed these concerns on “undue hard-
ship” and “reasonable accommodation”:

there are some questions in my mind regarding the
practical implications of the requirements of the leg-
islation on certain situations. Specifically, I am
thinking of the employment section of the bill, title I,
and how the standards of “reasonable accommoda-
tion” and “undue hardship” would be applied across
the board to the various industries and businesses in
our Nation.109

To allay some of these concerns, Senator
Hatch sought to clarify the precise meaning of
the term “undue hardship” by asking Senator
Harkin, one of the sponsors of the Senate bill, a
series of questions. Senator Hatch specifically
sought to clarify the extent of employers’ obliga-
tions in providing reasonable accommodations to
persons with disabilities in the Senate bill, S.
933. Senator Harkin clarified first that the type
of accommodation provided would vary from set-

107 135 CONG. REC 810,715, S10,738 (daily ed. Sept. 7, 1989)
(statements of Sen. Hatch). See also 136 CONG. REC. H2421
(daily ed. May 17, 1990) (statement of Rep. Gingrich).

108 NCD, Equality of Opportunity, p. 115.

109 135 CONG. REC. S10,735 (daily ed. Sept. 7, 1989) (state-
ment of Sen. Hatch).



ting to setting and that “no action on the part of
the employer that is ‘unduly costly, extensive,
substantial, disruptive or that will fundamen-
tally alter the nature of the program’ is re-
quired.”!10 Second, Senator Hatch clarified that
where an employer faced an “undue hardship” as
described by the above language, the employer
did not have to make the reasonable accommo-
dation.!!! Finally, Senator Harkin said that the
factors to be considered under S. 933 in deter-
mining whether an undue hardship to the em-
ployer existed would include: (1) the overall size
of the business (number of employees, number
and type of facilities, and size of the budget); (2)
the type of operation maintained by the em-
ployer, including the composition and structure
of the employer’s workforce; and (3) the nature
and cost of the accommodation needed.!12

Congress ultimately included several mecha-
nisms to compensate for the potential costs to em-
ployers. The final ADA bill included an exemption
for small businesses with 15 or fewer employees!!3
and the “undue hardship” provision.1’* In addi-
tion, the final bill included a provision offering
employers a “direct threat” defense. Congress
achieved broad consensus on this provision, which
codified-a 1987 decision of the -U.S. Supreme
Court under the Rehabilitation Act of 1973.115 The
ADA’s direct threat provision states that “direct
threat” “means a significant risk to the health or
safety of others that cannot be eliminated by rea-
sonable accommodation.”116

110 Id. (statement of Sen. Harkin).
11 Id. (statement of Sen. Hatch).

112 Jd. (statement of Sen. Harkin). See discussion on “Final
Provision” for a listing of the factors the ADA lists for con-
sideration in determining whether an undue hardship ex-
ists.

113 See 42 U.S.C. §§ 12111(5)(A) (1994) (stating: “The term
‘employer’ means a person engaged in an industry affecting
commerce who has 15 or more employees for each working
day in each of 20 or more calendar weeks in the current or
preceding calendar year, and any agent of such person, except
that, for two years following the effective date of this subchap-
ter, an employer means a person engaged in an industry af-
fecting commerce who has 25 or more employees for each
working day in each of 20 or more calendar weeks in the cur-
rent or preceding year, and any agent of such person.”).

114 42 U.S.C. § 12111(10) (1994).

115 See School Board of Nassau County v. Arline, 480 U.S. -

273 (1987).
116 42 U.S.C..§ 12111(3) (1994).
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Concerns About Increased Litigation

The second issue that became the subject of
heated controversy was the potential for more and
perhaps often frivolouslitigation. NCD observed:

This fear built on the perception that phrases such as
“reasonable accommodation,” “undue hardship,”
“readily achievable,” and “less effective,” were inade-
quately defined, compelling courts to decide the
meaning of the ADA.[citation omitted] It also
stemmed from the belief that the remedies available
under the ADA would invite frivolous law suits.117

The litigation concern related specifically to
the terminology that determined the extent of
coverage of the new statute. For example, in de-
fining the term “disability,” Congress sought to
ensure that coverage extended to all individuals
with mental or physical impairments significant
enough to prevent them from performing a major
life activity.l'® To this end, Congress defined
“disability” in the statute as meaning “a physical
or mental impairment that substantially limits
one or more of the major life activities of such in-
dividual; a record of such an impairment; or being
regarded as having such an impairment.”119

Legislative history documents on the ADA
indicate that there was great concern about the
potential of this language to create frivolous and
unnecessary litigation. Senator Armstrong
stated: “The Senate, and the committee, refused
to list the mental impairments that are covered
by the act; however, neither the Senate nor the
committee left any doubt that the act is intended
to cover ‘any mental or psychological disor-
der’.”120 Senator Pryor, one of the cosponsors of
the bill, observed more directly:

Let us look at the definition that the ADA bill has for
disability with respect to an individual. I quote: “A
physical or mental impairment that substantially
limits one or more of the major life activities of such
individual, a record of such impairment or being re-
garded as having such impairment.” . . . That is the
definition which, in my opinion, is extremely loose. In
my opinion, also, it is going to be the subject of liter-

117 NCD, Equality of Opportunity, p. 111.

118 42 U.S.C. § 12102(2) (1994). See also S. REP. No. 101-
116, at 21-24 (1990).

19 Id. § 12102(2) (1994).

120 -135 CONG. REC. S11,174 (daily ed Sept. 14, 1989)
(statement of Sen. Armstrong).



ally countless issues of litigation in the courts across
the country.!2!

The bill’s sponsors sought to_justify this termi-
nology. For example, the Senate report accompa-
nying the unenacted 1989 ADA bill helps to de-
scribe the extent of coverage by offering an exam-
ple of what would constitute an impairment that
did not create a “substantial” limitation. It ex-
plains that “persons with minor, trivial impair-
ments, such as a simple infected finger, are not
impaired in a major life activity” and therefore
not covered under the statute.122

The Senate report accompanying Senate bill
S. 933 attempts to offer both justification for and
clarification of the broad terminology “physical

or mental impairment.” The report states:

It is not possible to include in the legislation a list of
all the specific conditions, diseases, or infections that
would constitute physical or mental impairments be-
cause of the difficulty of ensuring the comprehensive-
ness of such a list, particularly in light of the fact that
new disorders may develop in the future. The term
includes, however, such conditions, diseases, and in-
fections as: orthopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, infection with the Human
Immunodeficiency Virus, cancer, heart disease, diabe-
tes, mental retardation, emotional illness, specific
learning disabilities, drug addiction, and alcoholism.
A physical or mental impairment does not constitute
a disability under the first prong of the definition for
purposes of the ADA unless its severity is such that it
results in a “substantial limitation of one or more
major life activities.” A “major life activity” means
functions such as caring for one’s self, performing
manual tasks, walking, seeing, hearing, speaking,
breathing, learning and working.123

Preemployment inquiries

Some members of Congress also expressed
concerns over other policy issues, including pre-
employment and medical inquiries and coverage
of HIV/AIDS by the bill. For example, Sen. Jesse
Helms did not want to limit employers’ preroga-
tives in conducting preemployment inquiries by
prohibiting their asking about a prospective em-

121 135 CONG. REC. S10, 741 (daily ed. Sept. 7, 1989)
(statement of Sen. Pryor).

122 5. REP. NO. 101-116, at 24 (1990).

128 See S. REP. NO. 101-116, at 22 (1989).
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ployee’s HIV status before a conditional offer of
employment.}24¢ Senator Helms stated that if an
employer “dares to ask a question about it [HIV
status] before there is a conditionaljob offer, he is
in the soup, according to this.”125 Senator Helms
further stated in this context:

What was the point in making him [the prospective
employer] go that far? Why could he not sit down and
say, son, I want to talk to you about several things that
are important to me . . . Are you HIV positive? Are you
this or that? Because your condition and beliefs are
important to me. . . . Why can the employer not do
that? Why does he have to go through all this rigmarole
and get down to making a conditional job offer, at
which point he has the right to ask the question? Why
was that done? Why was that scenario set up?12é

Senator Harkin explained to Senator Helms
that “because even though the person may be HIV
positive, he may still be qualified . . . He may be
fully qualified.”127

.The main guidance offered in the ADA’s legis-
lative history on preemployment and medical in-
quiries is that any form of inquiry of a potential
employee before a job offer is expressly prohibited.
Senator Harkin explained that the rationale for
this “is to ensure that employers do not inappro-
priately screen out people with disabilities at the
initial stage of the application process by simply
reacting to a prejudice or stereotype about a per-
son’s disability.”128

HIV/AIDS

Others in Congress were not satisfied with
Senator Harkin’s explanation. HIV/AIDS became
a focal point of debate. During the House debate
over H. 2273, Representative Dannemeyer said
that including HIV infection as a covered disabil-
ity was not sound public policy. He stated:

With this bill, in the form that it is now to be consid-
ered by the House, if it is adopted, every HIV carrier in
the country immediately comes within the definition of

124 See 135 CONG. REC. S10,768 (daily ed. Sept. 7, 1989)
(statement of Sen. Helms).

125 135 CONG. REC. S10,768 (daily ed. Sept. 7, 1989)
(statement of Sen. Helms).

126 Jd, (statement of Sen. Helms).
127 Jd. (statement of Sen. Harkin).

128 135 CONG. REC. S10,767 (daily ed. Sept. 7, 1989)
(statement of Sen. Harkin).



a disabled person. Why? Because they have a commu-
nicable disease. They are a carrier of a fatal virus that
causes death.

Is that sound public policy? And since 70 percent of
those people in this country who are HIV carriers are
male homosexuals, we are going to witness an attempt,
or an utterance on the part of the homosexual commu-
nity that, when this bill is passed, it will be identified
by the homosexual community as their bill of rights.129

Others in Congress thought that HIV/AIDS
and other contagious diseases should be ad-
dressed as public health hazards. For example,
Representative Burton stated: “I think it is ex-
tremely important that we protect the public
health of this Nation. If someone has a communi-
cable disease, tuberculosis, AIDS, or something
else, do my colleagues want them preparing their
food or handling their food?’130

In response to this concern, the final bill con-
tains a provision addressing the need to ensure
safety with respect to the food supply. This provi-
sion states that a covered entity (employer) may
refuse to employ anyone with an infectious dis-
ease if the dangers of transmission cannot be
eliminated through reasonable accommodation.!3!

Final Provisions and Enforcement of
Title I of the ADA

The full statement of purpose in the ADA
reads:

It is the purpose of this chapter— _

(1) to provide a clear and comprehensive national
mandate for the elimination of discrimination against
individuals with disabilities;

129 135 CONG. REC. H2,422 (daily ed. May. 17, 1990
(statement of Rep. Dannemeyer).

130 Id. (statement of Rep. Burton).

131 42 U.S.C. §12113(d)(2) (1994). The provision requires the
Secretary of Health and Human Services to publish an an-
nual list of infectious diseases based on a review of all infec-
tious and communicable diseases that may be transmitted
through handling the food supply. 42 U.S.C. § 12113(d)(1).
The requirement states that the Secretary of Health and
Human Services shall, not later than 6 months after July
26, 1990, “(B) publish a list of infectious and communicable
diseases which are transmitted through handling the food
supply; (C) publish the methods by which such diseases are
transmitted; and (D) widely disseminate such information
regarding the list of diseases and their modes of transmissi-
bility to the general public.” Id.
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(2) to provide clear, strong, consistent, enforceable
standards addressing discrimination against indi-
viduals with disabilities;

(8) to ensure that the Federal Government plays a
central role in enforcing the standards established in
this chapter on behalf of 1nd1v1duals with disabilities;
and

(4) to invoke the sweep of congressional authority,
including the power to enforce the fourteenth
amendment and to regulate commerce, in order to
address the major areas of disé¢rimination faced
day-to-day by people with disabilities.132

The Americans with Disabilities Act defines
an individual with a disability as a person who
has:

(A) a physical or mental impairment that substan-
tially limits one or more of the major life activities of
such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.133

The ban on discrimination in title I reads:

No covered entity shall discriminate against a quali-
fied individual with a disability because of the dis-
ability of such individual in regard to job application
procedures, the hiring, advancement, or discharge of
employees, employee compensation, job training, and
other terms, conditions, and privileges of employ-
ment.134

132 42 U.S.C. § 12101(b) (1994).
133 Jd. § 12102(2) (1994).

134 42 U.S.C. § 12112(a) (1994). Discrimination as it is used
in title I is defined in the following detailed manner as:

“(1) limiting, segregating, or classifying a job applicant or
employee in a way that adversely affects the opportunities
or status of such applicant or employee because of the dis-
ability.of such applicant or employee;

“(2) participating in a contractual or other arrangement or
relationship that has the effect of subjecting a covered en-
tity's qualified applicant or employee with a disability to the
discrimination prohibited by this subchapter (such relation-
ship includes a relationship with an employment or referral
agency, labor union, an organization providing fringe bene-
fits to an employee of the covered entity, or an organization
providing training and apprenticeship programs);
“(3) utilizing standards, cntena or methods of administra-

tion—

“(A) that have the effect of discrimination on the basis of
disability; or »

“(B) that perpetuate the discrimination of others who

are subject to common administrative control;

“(4) excluding or otherwise denying equal jobs or benefits to
a qualified individual because of the known disability of an
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Title I thus does not protect all individuals
with disabilities from discrimination; it protects
only “qualified” individuals with a disability,
where “qualified” is defined as “an individual
with a disability who, with or without reasonable
accommodation, can perform the essential func-
tions of the employment position that such indi-
vidual holds or desires.”135 Title I places a re-
sponsibility on employers to make reasonable
accommodations necessary for a qualified indi-
vidual with a disability to perform the job. Al-
though the term “reasonable accommodation” is
not defined precisely, title I offers examples of
what reasonable accommodation might include:

(A) making existing facilities used by employees
readily accessible to and usable by individuals with
disabilities; and

individual with whom the qualified individual is known to
have a relationship or association;

“(5)(A) not making reasonable accommodations to the known
physical or mental limitations of an otherwise qualified in-
dividual with a disability who is an applicant or employee,
unless such covered entity can demonstrate that the ac-
commodation would impose an undue hardship on the op-
eration of the business of such covered entity; or (B) deny-
ing employment opportunities to a job applicant or employee
who is an otherwise qualified individual with a disability, if
such denial is based on the need of such covered entity to
make reasonable accommodation to the physical or mental
impairments of the employee or applicant;

“(6) using qualification standards, employment tests or other
selection criteria that screen out or tend to screen out an
individual with a disability or a class of individuals with
disabilities unless the standard, test or other selection crite-
ria, as used by the covered entity, is shown to be job-related
for the position in question and is consistent with business
necessity; and

“(7) failing to select and administer tests concerning em-
ployment in the most effective manner to ensure that, when
such test is administered to a job applicant or employee who
has a disability that impairs sensory, manual, or speaking
skills, such test results accurately reflect the skills, apti-
tude, or whatever other factor of such applicant or employee
that such test purports to measure, rather than reflecting
the impaired sensory, manual, or speaking skills of such
employee or applicant (except where such skills are the fac-
tors that the test purports to measure).”

135 42 U.S.C. § 12111(8), 12112(b) (1994). The statute does
not offer a further definition or description of the term
“essential functions.” It only states that: “For the purposes
of this subchapter, consideration shall be given to the em-
ployer's judgment as to what functions of a job are essential,
and if an employer has prepared a written description before
advertising or interviewing applicants for the job, this de-
scription shall be considered evidence of the essential func-

tions of the job.” Id.

(B) job restructuring, part-time or modified work
schedules, reassignment to a vacant position, acquisi-
tion or modification of equipment or devices, appro-
priate adjustment or modifications of examinations,
training materials or policies, the provision of quali-
fied readers or interpreters, and other similar ac-
commodations for individuals with disabilities.136

Title I includes a prohibition against medical
examinations and preemployment inquiries as to
whether a job applicant is an individual with a
disability or as to the nature or severity of such
disability.137” However, a covered entity may con-
duct preemployment inquiries “into the ability of
an applicant to perform job-related functions.”138
A covered entity “may require a medical exami-
nation after an offer of employment has been
made to a job applicant and prior to the com-
mencement of the employment duties of such
applicant” under certain circumstances.!39 How-
ever, a covered entity cannot require a medical
examination or make post-employment inquiries
of employees unless “such examination or in-
quiry is shown to be job-related and consistent
with business necessity.”140

Title I specifically excludes current abusers of
illegal drugs from coverage under its nondis-
crimination provisions, stating:

For purposes of this subchapter, the term “qualified
individual with a disability” shall not include any
employee or applicant who is currently engaging in

136 Id. § 12111(9) (1994).

137 Id. § 12112(d )(1)—(2)(A) (1994).

138 Id. § 12112(c )(2)(B) (1994).

139 The statute allows post-offer examinations if:

“(A) all entering employees are subjected to such an exami-
nation regardless of disability;

“(B) information obtained regarding the medical condition or
history of the applicant is collected and maintained on sepa-
rate forms and in separate medical files and is treated as a
confidential medical record, except that -- (i) supervisors and
managers may be informed regarding necessary restrictions
on the work or duties of the employee and necessary ac-
commodations; (ii) first aid and safety personnel may be
informed, when appropriate, if the disability might require
emergency treatment; and (iii) government officials investi-
gating compliance with this chapter shall be provided rele-
vant information on request; and

“(C) the results of such examination are used only in accor-
dance with this subchapter.” Id. § 12112(3) (1994).

140 Id. § 12112(4)(A) (1994).



the illegal use of drugs, when the covered entity acts
on the basis of such use.4!

In addition, title I states that “a test to de-
termine the illegal use of drugs shall not be con-
sidered a medical examination.”’42 Title I does
not prevent employers from taking adverse ac-
tion on the basis of illegal drug use against em-
ployees or applicants who are “currently engag-
ing in the illegal use of drugs.”143 Finally, title I
states that “it shall not be a violation of this
chapter for a covered entity to adopt or adminis-
ter reasonable policies or procedures, including
but not limited to drug testing, designed to en-
sure” that individuals who are rehabilitated or
former drug users “are no longer engaging in the
illegal use of drugs.”144

Title I also specifies several “defenses” that
employers can use to avoid liability. For in-
stance, title I allows a “business necessity” de-
fense:

It may be a defense to a charge of discrimination un-
der this chapter that an alleged application of qualifi-
cation standards, tests, or selection criteria that
screen out or tend to screen out or otherwise deny a
job or benefit to an individual with a disability has
been shown to be job-related and consistent with
business necessity, and such performance cannot be
accomplished by reasonable accommodation, as re-
quired under this subchapter.145

Employers can claim that providing reason-
able accommodation would result in an undue
hardship. An undue hardship is defined as “an

141 Id. § 12114(a) (1994).
142 Id. § 12114(d)(1) (1994).
143 Id. § 12114(a) (1994).

144 Id. § 12114(b) (1994) (stating: “Nothing in subsection (a)
of this section shall be construed to exclude as a qualified
individual with a disability an individual who— (1) has suc-
cessfully completed a supervised drug rehabilitation pro-
gram and is no longer engaging in the illegal use of drugs, or
has otherwise been rehabilitated successfully and is no
longer engaging in such use; (2) is participating in a super-
vised rehabilitation program and is no longer engaging in
such use; or (3) is erroneously regarded as engaging in such
use, but is not engaging in such use; except that it shall not
be a violation of this chapter for a covered entity to adopt or
administer reasonable policies or procedures, including but
not limited to drug testing, designed to ensure that an indi-
vidual described in paragraph (1) or (2) is no longer engag-
ing in the illegal use of drugs.” Id.).

145 Id. § 12113(a) (1994).
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action requiring significant difficulty or expense,
when considered in light of the factors set forth
in subparagraph (B).”146 The factors used in de-

termining whether an undue hardship exists

are:

(i) the nature and cost of the accommodation needed

under this chapter; (ii) the overall financial resources.

of the facility or facilities involved in the provision of
the reasonable accommodation; the number of per-
sons employed at such facility; the effect on expenses
and resources, or the impact otherwise of such ac-
commodation upon the operation of the facility; (iii)
the overall financial resources of the covered entity;
the overall size of the business of a covered entity
with respect to the number of its employees; the
number, type, and location of its facilities; and (iv) the
type of operation or operations of the covered entity,
including the composition, structure, and functions of
the workforce of such entity; the geographic separate-
ness, administrative, or fiscal relationship of the fa-
cility or facilities in question to the covered entity.147

In addition, title I allows a so-called “direct
threat” defense.l48 Employers may have as a
qualifications standard that “an individual shall
not pose a direct threat to the health or safety of
other individuals in the workplace.”149 The stat-
ute defines “direct threat” as “a significant risk
to the health or safety of others that cannot be
eliminated by reasonable accommodation.”1%0 In
response to concerns about communicable dis-
eases as public health hazards, title I also al-
lows, in certain circumstances, employers to of-
fer a defense that an employee or applicant for a
food handling position has an infectious or com-
municable disease that is “transmitted to others
through the handling of food.”15! For this defense
to pertain, the particular disease must appear on
a list to be published annually by the U.S. De-
partment of Health and Human Services and
must not be able to be eliminated by reasonable
accommodation.!®2 Finally, religious organiza-

146 Id. § 12111(10)(A) (1994).
17 Id. § 12111(10)(B) (1994).
148 See id. § 12113(b) (1994).
149 Id. § 12113(b) (1994).

150 Id. § 12111(3) (1994).

151 Id. § 12113(d)(2) (1994).

152 Id, § 12113(d)(2) (1994). This is followed by a provision
stating: “Nothing in this chapter shall be construed to pre-
empt, modify, or amend any State, county, or local law, or-



tions are permitted to give preference to indi-
viduals of a particular religion.153

Congress has charged various Federal agen-
cies with implementing the nondiscrimination
provisions of the ADA. Each agency has its own
role and responsibilities fulfilling the require-
ments of the act. The U.S. Equal Employment
Opportunity Commission (EEOC) is the agency
primarily responsible for title I.

Congress required EEOC to issue its imple-
menting regulations for title I within 1 year of
the passage of the act. Accordingly, the EEOC
issued its title I regulations on July 26, 1991.154
These regulations became effective on July 26,
1992.155 Under the requirements of EEOC's
regulations, title I applied to organizations with
25 or more employees until July 26, 1994, when
it became applicable to organizations with 15 or
more employees.156

The U.S. Department of Justice (DOJ) is re-
sponsible for employment issues relating to
State and local governments. Because such is-
sues implicate both title I and title II of the
ADA, DOJ and EEOC have issued a joint regula-
tion describing the procedures for processing
employment complaints that fall within the
overlapping jurisdiction of both titles.!57 The
regulation states that if the EEOC determines
that it does not have jurisdiction under title I,

dinance, or regulation applicable to food handling which is
designed to protect the public health from individuals who
pose a significant risk to the health or safety of others,
which cannot be eliminated by reasonable accommodation,
pursuant to the list of infectious or communicable diseases
and the modes of transmissibility published by the Secretary
of Health and Human Services.” Id. § 12113(d)(3) (1994).
Title I requires the Department of Health and Human
Services to publish a list of infectious and communicable
diseases that are transmitted through handling the food
supply. Id. § 12113(d)(1) (1994).

153 Id. § 12113(c) (1994).

154 Equal Employment Opportunity for Individuals with

Disabilities, 56 Fed. Reg. 35,726 (1991) (codified at 29 C.F.R.
§ 1630).

185 56 Fed. Reg. 35,726 (1991).
156 29 C.F.R. § 1630.2(e) (1997).

157 Procedures for Coordinating the Investigation of Com-

plaints or Charges of Employment Discrimination Based on

Disability Subject to the Americans with Disabilities Act

and Section 504 of the Rehabilitation Act of 1973, 59 Fed.
Reg. 39,898 (1994) (codified at 29 C.F.R. § 1640.
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the EEOC shall promptly refer the complaint to
the Civil Rights Division at DOdJ.158

The Role of Other Federal
Agencies and Programs

Although the EEOC and DOJ have primary
responsibility for enforcing title I and title II,
subtitle A, of the ADA, respectively, several
other Federal agencies and programs play a role
in the implementation of the Americans with
Disabilities Act.

President’s Committee on Employment of
People with Disabilities

The President’s Committee on Employment of
People with Disabilities is a small Federal
agency that was created in 1947 by Executive
Order. Its original purpose was to find and en-
courage employers to hire disabled veterans re-
turning from World War IL.159 Over the years,
the mission grew to include all persons with dis-
abilities. Today, its mission is “to facilitate the
communication, coordination and promotion of
public and private efforts to enhance the em-
ployment of people with disabilities.”160 The
President’'s Committee “provides information,
training, and technical assistance to America’s
business leaders, organized labor, rehabilitation
and service providers, advocacy organizations,
families and individuals with disabilities” and
“reports to the President on the progress and
problems of maximizing employment opportuni-
ties for people with disabilities.”’6! According to
its Executive Director, the President’s Commit-
tee is essentially a marketing and advertising
agency, which advertises the employability of
persons with disabilities.

The President’'s Committee plays an impor-
tant role in providing technical assistance on the
ADA, particularly providing information to em-

158 29 C.F.R. § 1640.6(b).

159 John Lancaster, Executive Director, President’s Commit-
tee on Employment of People with Disabilities, interview in
Washington, DC, Oct. 16, 1997, p. 2 (hereafter cited as Lan-
caster interview).

160 “President’s Committee on Employment of People with
Disabilities,” undated information sheet provided to Com-
mission staff by John Lancaster, Executive Director,
USCCR/OCRE files (hereafter cited as President’s Commit-
tee information sheet).

161 Thid.
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ployers on how to provide accommodations re-
quired under the statute. One of the President’s
Committee’s largest services is the Job Accom-
modation Network (JAN), which is operated un-
der contract by West Virginia University.162
JAN, whose mission is “to assist in the hiring,
retraining, retention or advancement of persons
with disabilities by providing accommodation
information,” operates a toll-free telephone in-
formation line, as well as an Internet Web site.
JAN’s telephone line is answered by professional
consultants who can provide information on ac-
commodation methods, devices, and strate-
gies.163 According to the Executive Director of
the President’'s Committee, in 1996, JAN re-
ceived approximately 85,000 calls from employ-
ers. These calls resulted in 22,000 persons with
disabilities either being hired or retained. The
large number of calls is an indication that infor-
mation is reaching employers and that they are
interested in the assistance the President’s
Committee can provide them, the Executive Di-
rector said. He stressed the need for technical
assistance to be provided not only by enforce-
ment agencies, such as EEOC and DOJ, but also

- by JAN and other nonenforcement agencies,

such as the Disabilities Business and Technical
Assistance Centers and independent living cen-
ters across the country. Both EEOC and DOJ list
JAN as a source of information in their pam-
phlets. Furthermore, the President’s Committee
has set up a procedure with OFCCP so that em-
ployers are directed automatically to JAN for
employment information.164

Another major function of the President’s
Committee is to disseminate public service an-
nouncements and publications to educate the
public, including employers, persons with dis-
abilities, and labor unions. The President’s
Committee also runs the Business Leadership
Network. In this program, employers who are
interested in hiring persons with disabilities

162 Lancaster interview, p. 2.

163 President’s Committee on Employment of People with
Disabilities, “JAN Job Accommodation Network,” undated
information sheet provided to Commission staff by John
Lancaster, Executive Director, President’s Committee on
Employment of People with Disabilities, USCCR/OCRE files
(hereafter cited as JAN information sheet).

164 Lancaster interview, p. 2.
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educate other employers on disability-related
topics. This program was in operation in ap-
proximately 7 States in 1997 and was expected
to expand to 13 States in 1998.165

The President’s Committee also runs two
demonstration projects. The High School/High
Tech program is operating in 17 cities. Under
the program, President’s Committee staff mem-
bers locate producers or users of technology
(such as NASA and NASA contractors) and work
with them to provide paid summer internships
for high school students with disabilities. The
program has served more than 4,500 students
with disabilities. Among last year’s interns, 60
percent had emotional and learning disorders,
and 40 percent had physical or developmental
disabilities. Forty-five percent were from minor-
ity groups. The Committee is beginning to track
this program and has found that many of the
students go on to a 2- or 4-year school to study in
technology fields.166

A second demonstration project is the Work-
force Recruitment Program, operated in conjunc-
tion with the Department of Defense. This pro-
gram identifies students who are ready for com-
petitive work and are then entered into a data-

base that is provided to potential employers. Ini- -

tially limited to Federal employers, the program
now includes private employers. In 1996, 1,500

students were interviewed for this program at 141

colleges or universities. Of these students, 1,200
were selected for inclusion in the database. Two
hundred thirty-eight of the students participated
in a summer internship program, and 30 found
permanent employment. This program is ex-
panding every year. Next year, three large tempo-
rary agencies will be involved in the project.167

Protection and Advocacy Systems
The national protection and advocacy (P&A)
system is a federally funded program created by

the Developmental Disabilities Assistance and

Bill of Rights Act of 1975 to address concerns
about mistreatment and abuse of persons with
developmental disabilities.168 Congress enacted

165 Tbid., pp. 2, 3. »
166 Tbid., pp. 2-3; President’s Committee information sheet.
167 Thid.

168 See Pub. L. No. 94-103 § 113, 89 Stat. 486,504 (codified
as amended in scattered sections of 42 U.S.C.).



the law in response to the “inhumane and despi-
cable conditions” uncovered by investigative re-
porting into State-run institutions, such as Wil-
lowbrook in New York.16? The purpose of the act
was “to protect the human and civil rights” of
individuals with developmental disabilities. The
law established protection and advocacy agen-
cies (P&As) in each State to provide legal repre-
sentation and advocacy for such individuals. The
P&As are public and private agencies designated
by the Governor to be the State P&A. A national
membership association for P&As, the National
Association of Protection and Advocacy Systems
(NAPAS), coordinates the work of and provides
training, technical assistance, and information
to the P&As. The State P&A agencies can only
be redesignated for “good cause.” As a result,
there has been little change in the P&A system
since the mid 1970s, when it first developed.
When the P&A system was first created, its
mandate was restricted to protection and advo-
cacy on behalf of people with developmental dis-
abilities. Since then, Congress has expanded the
mandate of the P&A system several times. In
1984 Congress added clients of vocational reha-
bilitation, the Client Assistance Program
(CAP).170 The CAP was established as a manda-
tory formula grant program under the 1984
amendments to the Rehabilitation Act to provide
assistance to people with disabilities in obtaining
information and access to the services, facilities,
and projects available under the Rehabilitation
Act.1”1 In 1986, Congress enacted the Protection
and Advocacy for Individuals with Mental Ili-
ness Act (PAIMI), which expanded the P&A pro-
gram to include people with mental illness re-
siding in 24-hour care facilities such as jails,
prisons, and mental hospitals.l’? The Protection
and Advocacy of Individual Rights (PAIR) pro-
gram was established for all individuals with

169 National Association of Protection and Advocacy Sys-
tems, Annual Report of the P&A System 1996-1997
(Washington, DC: National Association of Protection and
Advocacy Systems, 1997), p. 4 (hereafter cited as NAPAS,
Annual Report 1996-1997). See also Curtis L. Decker, Ex-
ecutive Director, National Association of Protection and
Advocacy Systems, interview in Washington, DC, Nov. 12,
1997, p. 2 (hereafter cited as Decker interview).

170 29 U.S.C. § 732 (1994).
171 See id.

172 See id. § 794e (1994).

29

disabilities who are not eligible under the other
programs and was funded as a national program
in 1994.173 The PAIR program serves as a catch-
all program that theoretically serves the largest
number of people since it covers a broad range of
people with disabilities. However, in fact the
PAIR program remains the smallest since it is
the newest and the least well funded.l’* The
PAIR program supports much of P&As’ work
under the ADA.

The protection and advocacy program is ad-
ministered by three Federal agencies. The Ad-
ministration of Developmental Disabilities at the
U.S. Department of Health and Human Services
(HHS) administers the original P&A. program,
Protection and Advocacy for People with Devel-.
opmental Disabilities (PADD). The Rehabilita-
tion Services Administration of the Office of Spe-
cial Education and Rehabilitation Services at the
U.S. Department of Education administers the
CAP and PAIR programs; and the Center for
Mental Health Services (CMHS),, also at HHS,
administers PAIMI.

The Executive Director of NAPAS indicated
that the central mission of the P&A. system is to
respond to allegations of abuse, neglect, and viola-
tions of the rights of people with disabilities or
discrimination based on their disability. P&As
pursue legal, administrative, and other remedies
on behalf of their clients. Although P&As are ad-
vocacy organizations for people with disabilities,
they have authority to litigate and seek adminis-
trative remedies against institutions, including
jails, prisons, hospitals, and mental institutions
that abuse and neglect individuals. These are
sometimes class action suits.!”> As noted above,
under the PAIR program, P&As can file suits un-
der the ADA on behalf of their clients.

National Council on Disability

The National Council on Disability is an in-
dependent Federal agency, composed of 15
members appointed by the President and con-
firmed by the U.S. Senate. Initially created in
1978 as an advisory board in the U.S. Depart-

173 Decker interview, p. 3.
174 Tbid., pp. 2-3.
175 Thid., p. 2.



ment of Education, NCD became an independent
agency in 1984. Its overall purpose is:

to promote policies, programs, practices, and proce-
dures that guarantee equal opportunity for all indi-
viduals with disabilities, regardless of the nature or
severity of the disability; and to empower individuals
with disabilities to achieve economic self-sufficiency,
independent living, and inclusion and integration into
all aspects of society.17®

NCD has no enforcement responsibilities
with respect to-the ADA or any other statute.
Instead, its responsibilities include:

reviewing and evaluating, on a continuing basis, poli-
cies, programs, practices, and procedures concerning
individuals with disabilities conducted or assisted by
federal departments and agencies . . . to assess the
effectiveness of such policies, programs, practices,
procedures, statutes, and regulations in meeting the
needs of individuals with disabilities.177

NCD must also review and evaluate “new and
emerging disability policy issues affecting indi-
viduals with disabilities at the federal, state, and
local levels, and in the private sector. . . .” NCD
is also charged with:

making recommendations to the President, the Con-
gress, the Secretary of Education, the Director of the
National Institute on Disability and Rehabilitation
Research, and other officials of federal agencies re-
specting ways to better promote equal opportunity,
independent living, and inclusions and integration into
all aspects of society for Americans with disabilities.178

With respect to the ADA, NCD is tasked with
“gathering information about the implementation,
effectiveness, and impact” of the law. NCD pub-
lishes an annual progress report on national dis-
ability policy for the President and Congress.17®
Explaining how NCD carries out its mandate,
the agency’s General Counsel told the Commis-
sion that NCD’s mandate is to track ADA en-
forcement, but that the agency does not have the
power, or the staff, to coordinate ADA efforts

176 NCD, Achieving Independence, app. F, “Description of the
National Council on Disability,” p. 187.

177 Thid.
178 Thid., p. 188.
179 Thid.
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across agencies. The agency measures its success
by the number of its recommendations imple-
mented by other agencies. In making recommen-
dations, NCD works to ensure that it has grass-
roots support from the disability community, so
that there is a constituency that will help ensure
the recommendationsare implemented.180

National Institute on Disability and
Rehabilitation Research

The National Institute on Disability and Re-
habilitation Research (NIDRR) began develop-
ment of a $5 million ADA technical assistance
initiative shortly after the passage of the ADA. 18!
NIDRR issued a proposed priority establishing
10 technical assistance centers, called disability
and business technical assistance centers
(DBTACsS), one in each of the U.S. Department of
Education’s 10 regions. These initial grants ran
for 5 years, ending in 1996. At that time, NIDRR
issued a new proposed priority for 10 new
DBTACs. As of January 1998, the program was
in the second year of its second cycle. The budget
was $6.2 million.182 The DBTACs:

focus on providing, within their respective regions,
materials, technical assistance, and training to busi-
nesses, persons with disabilities, state and local gov-
ernment agencies, and others to facilitate appropriate
implementation of the ADA, successful outcomes for
individuals with disabilities, and greater accessibility
in public accommodations.183

The DBTACs also develop resources, such as da-
tabases, reference guides, and expert consultant
pools, to assist in the technical assistance pro-
grams and promote public awareness of the
ADA. Each DBTAC has a network of State affili-
ates and coalitions of organizations concerned

180 Andrew Imparato, General Counsel, National Council on
Disability, interview in Washington, DC, Oct. 20, 1997.

181 David Esquith, Policy and Planning Division, National
Institute on Disability and Rehabilitation Research, inter-
view in Washington, DC, Jan. 8, 1998, p. 2 (hereafter cited
as Esquith interview).

182 DOEd, OSERS, NIDRR, Report of the Americans with
Disabilities Act (ADA) Technical Assistance Program, The
NIDRR Fifth Year (FY 1996), prepared by the ADA Techni-
cal Assistance Coordinator Contract (hereafter cited as
NIDRR, Report of the ADA Technical Assistance Program);
Esquith interview, p. 2. :

183 Tbid., p. v.



with disability issues (including businesses,
State and local government agencies, and dis-
ability groups) in each State.

The DBTACs play an important role in dis-
seminating information and technical assistance
relating to the ADA throughout the country. Ac-
cording to NIDRR staff overseeing their activi-
ties, the DBTAC program has been concerned
since its inception about quality control and
about establishing a reputation for issuing solid,
legally sufficient material. To this end, the
DBTAC program has a working relationship
with DOJ and EEOC. These agencies review all
written material prepared by a DBTAC or any of
NIDRR'’s grantees for legal sufficiency. In addi-
tion, NIDRR has established liaisons at EEOC
and DOJ to assist the DBTACs in answering
questions that require the expertise of those
agencies. Each DBTAC has access to an informa-
tion specialist at DOJ and EEOC headquarters.
The DBTAC project directors hold semi-annual
meetings. At each of these meetings officials
from DOJ and EEOC brief NIDRR and DBTAC
staff. In turn, the DBTACs relate to EEOC and
DOJ staff any major concerns or-issues in their
respective regions.

NIDRR has been very concerned with ensur-
ing that DBTAC staff stays current and is aware
of recent policy developments in the field.184 The
DBTACSs incorporate changes in the law in their
training. In addition, the DBTACs train their
State affiliates on these developments. Depend-
ing upon the magnitude of the legal or policy
development, the DBTACs will issue newsletters
that go out to all of their customers. The
DBTACs have regular publications that they
send to their customers, free of charge, although
the DBTACs enclose an optional reimbursement
request for expenses with all materials they dis-
tribute. NIDRR’s policy is never to refuse to send
anyone any material due to inability to pay.185

184 However, a NIDRR grantee has found that the DBTACs
are not well-prepared to provide technical assistance on
issues related to psychiatric disabilities. Matrix Research
Institute, “Responses to the Americans with Disabilities Act
Project Questionnaire,” February 1998, enclosure to Barbara
Granger, Director of Training and Dissemination, Matrix
Research Institute, letter to Frederick D. Isler, Assistant
Staff Director, OCRE, USCCR, Feb. 19, 1998.

185 Esquith interview, p. 4.
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A Broader Context: America’s
Disability Policy

Although the ADA often is thought of as the
culmination of a long line of statutes extending
civil rights protections to different groups of
Americans, it also needs to be understood as a
major new component of the Nation’s broader
policy towards people with disabilities. With the
exception of section 504 of the Rehabilitation Act
of 1973, the Americans with Disabilities Act is
the only major component of the set of programs
that constitute America’s disability policy that is
premised on a recognition that people with dis-
abilities have a right and, indeed, a responsibil-
ity to work. The Americans with Disabilities Act
sets a goal of assuring “equality of opportunity,
full participation, independent living, and eco-
nomic self-sufficiency” for individuals with dis-
abilities.186 Most of the rest of the Nation’s dis-
ability policies are premised on what has been
termed a “medical” or “charity” model of disabil-
ity. Under this model, people with disabilities
are injured, or limited, and deserve assistance in
the form of health care, vocational rehabilita-
tion, and, when they cannot work, income sup-
ports.187 Based on the medical model, over the
years, the United States has put in place a vari-
ety of supports for people with disabilities. The
largest of these is the social security disability
insurance (SSDI) program, which provides bene-
fits to individuals covered under the social secu-

186 42 U.S.C. § 12101(8) (1994).

187 See Mary Louise Breslin, Disability Rights Education and
Defense Fund, presentation at “Employment Post the
Americans with Disabilities Act,” conference in Washington,
DC, Nov. 17-18, 1997 (hereafter cited as 1997 Post-ADA
Conference), p. 5. Ms. Breslin summarized the history of
disability policy as follows: Up until the 1970s, the policy
was based on pity, which is in conflict with the civil rights
goals of today. Science and medicine had a role in creating
the pity/charity model of disability policy, starting with the
eugenics movement and Social Darwinism and the view that
there is a “normal person.” The original hostility was re-
placed with pity, which correlates with segregation. This left
a legacy of institutionalization and a belief that persons with
disabilities were abnormal. It also led to doctors’ being
charged with making determinations of whether a person
was disabled. Ms. Breslin continued that under the char-
ity/medical model of disability, persons with disabilities are
perceived as unable to work. People who are able to work
are not disabled. There is no middle ground between de-
pendence and unsupported work. She added that the dis-
ability benefit programs are critical, but they give the mes-
sage of incapacity.



rity program who no longer are able to work.
Other programs include supplemental security
income (SSI) instituted in 1974 for individuals
with disabilities who were not eligible for SSDI,
State workers’ compensation programs, and dis-
ability coverage for servicemen provided by the
Department of Veterans’ Affairs.188

According to the National Council on Dis-
ability, “[d]esigned as a safety net for people who
are terminally ill or too severely disabled to
work, Social Security Programs for people with
disabilities have had the unintended effect of
trapping people with disability in lifetimes of
poverty.”182 A number of studies has documented
that labor force participation rates of individuals
with disabilities declined as disability benefits
became more generous, particularly during the
decade of the 1970s. For instance, one researcher
writes that “between 1970 and 1978, the number
of workers on the [disability insurance] rolls
nearly doubled, from 1.5 million to 2.9 million,
and expenditures quadrupled. . . . Over roughly
the same period, the number of people returning
to work fell to an all-time low. . . .”190 Research-
ers have attributed the declining labor force par-
ticipation rates among individuals with disabili-

188 See William G. Johnson, “The Future of Disability Policy:
Benefit Payments or Civil Rights?” The Annals of the Ameri-
can Academy of Physical and Social Sciences (January
1997), pp. 160-63.

189 National Council on Disability, Achieving Independence:
The Challenge for the 21st Century: A Decade of Progress in
Disability Policy, Setting an Agenda for the Future
(Washington, DC: National Council on Disability, July 26,
1996), p. 72 (hereafter cited as NCD, Achieving Independence).

190 Carolyn L. Weaver, “Incentives Versus Controls in Fed-
eral Disability Policy,” ch. 1 in Carolyn L. Weaver, ed., Dis-
ability and Work: Incentives, Rights, and Opportunities
(Washington, DC: The AEI Press, 1991), p. 4 (hereafter cited
as Weaver, Disability and Work). See also Sherwin Rosen,
“Disability Accommodation and the Labor Market,” ch. 2 in
Weaver, Disability and Work, p. 20. Rosen summarizes the
findings of research as follows: “Cotterman and Raisian
calculate that during the decade of the 1970s the proportion
of the disabled not working increased among virtually all
age and sex groups. . . . The growth of social security dis-
ability payments has been directly linked to this phenome-
non,” citing Robert F. Cotterman and John Raisian, “The
Incidence of Disability 1970 to 2020: A Public Policy Di-
lemma?’ report submitted to the National Council on the
Disabled (Washington: DC: Unicon Research Corp., May
1988)-and Donald O. Parsons, “The Decline in Male Labor
Force Participation,” Journal of Political Economy, vol. 88,
no. 1 (February 1980), pp. 117-34.

32

ties to work disincentives created by the Nation’s
disability benefits programs.

Participation in either SSDI or SSI usually
confers coverage by medicaid or medicare and
hence provides health care benefits to people with
disabilities participating in the programs. Thus,
SSDI/SSI participants who choose to join the work
force and become employed not only lose their
SSDI/SSI benefits, but also lose health care cover-
age. Generally, the new employers of former pro-
gram participants either do not offer health care
insurance or offer health care insurance that ex-
cludes prior conditions, including medical costs
related to their disability. One disability re-
searcher has explained that these “disincentive
effects of the health care coverage provided by
[disability benefits] programs” can overpower any
incentive to work provided by the ADA:

Consider, for example, a person with a disability who
is faced with the choice of applying for a [disability
benefits] program or going to work for an employer
who will provide the accommodations needed for the
person to work because of the influence of the ADA.
Assume further that the employer does not have
group coverage for his workers or that the group cov-
erage that is provided has many . . . exclusions. Even
if the job offers a wage substantially greater than the
disability benefits that would be provided by [the dis-
ability benefits program)], the difference is unlikely to.
offset the value of a lifetime of guaranteed health care
coverage to a person with a chronic condition.19!

The National Council on Disability reported that
“[a]bout 9.2 million people with disabilities re-
ceive Medicaid and/or Medicare, largely as a re-
sult of being on Supplemental Security Income
(SSI) or Social Security Disability Insurance
(SSDI)” and that “[p]eople with disabilities fre-
quently list the lack of access to adequate and
affordable health insurance as a major barrier to
employment.”192

The disincentive effects of disability benefits
programs have been widely recognized. Accord-
ing to one economist’s analysis of the Nation’s
disability policy:

the principal thrust of disability policy in the United
States continues to be providing transfer payments to

191 Johnson, “The Future of Disability Policy,” p. 171.
192 NCD, Achieving Independence, pp. 81, 82.



those labeled “unable to perform any substantial
gainful activity.” Until both the disability community
and policymakers take the risk of shifting from a dis-
ability policy primarily based on transfers to one
based on the proposition that people with disabilities
can and should be expected to work, a new and
growing population of young people with disabilities
can look forward to a life of dependency.193

-Another author has written:

The Social Security program’s expansion greatly steep-
ened the “welfare trap” by which recipients find them-
selves not much better off financially (and often worse
off) if they take a job than if they stay home.. . . Indeed,
[the] welfare trap [faced by people with disabilities is]
deeper than that of the much discussed (and smaller)
Aid to Families with Dependent Children program,
simply because it [is] much more generous.194

Another expert wrote to the Commission:

Social Security . . . benefits provide a financial disin-
centive for persons with disabilities to return to work.
... It is my belief that health insurance continues to
be one of the most significant area for disincentives
for return to work for persons who have been chroni-
cally ill, such as those who have been on Social Secu-
rity benefits. Without addressing this issue, many of
those who have been unemployed will continue to not
feel confident that they should pursue meaningful
work and reduce or eliminate their need for the
health insurance coverage that comes with Social Se-
curity insurance.1%% ‘

The associate director of the State of Illinois’ Of-
fice of Rehabilitation Services wrote:

The ADA needs to address the rights of [persons with
disabilities] regarding such items as Vocational Reha-
bilitation, SSI, SSDI and health benefits. For example,
there needs to be a more definitive policy regarding
disabilities and company health insurance. There is
such a wide variance of health insurance policies, that
a person who receives disability benefits and medicare

193 Richard V. Burkhauser, “Post ADA: Are People with Dis-
abilities Expected to Work?” Annals of the American Acad-
emy of Physical and Social Sciences, vol. 549 (January
1997), p. 72 (hereafter cited as Burkhauser, “Are People
with Disabilities Expected to Work?”).

194 Olson, The Excuse Factory, p. 92.
195 Suzanne M. Bruyére, Director, ILR Program on Em-
ployment and Disability, Cornell University, letter to Fre-

derick D. Isler, Assistant Staff Director, OCRE, USCCR,
Feb. 11, 1998, enclosure, p. 2.

and Medicaid is often in a better position not to return
to the labor force. Since one of the private sectors [sic]
biggest fears is the cost of health insurance for [persons
with disabilities], there needs to be a system prepared
by federal and state governments to guarantee health

benefits for persons with disabilities to open up more -

employment opportunities.196

Thus, the Nation’s traditional disability bene-
fit and health insurance system provides disin-
centives to paid employment that are at odds
with the ADA’s goal of ensuring equal employ-
ment opportunity to people with disabilities. In
fall 1997, a national conference held in Washing-
ton, D.C., on “Employment Post the Americans
with Disabilities Act” underscored the contradic-
tions between the ADA and traditional disability
benefit policies.!97 A major theme of the confer-
ence, which included Federal and State officials
and policy makers, disability advocates, service
providers, disability researchers, employers, and
consumers, was that there is a fundamental con-
flict between much of disability policy, particu-
larly SSI and SSDI benefits, and the ADA.198

196 Carl Suter, Associate Director, Office of Rehabilitation
Services, Illinois Department of Human Services, letter to
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR,
June 9, 1998, attachment, p. 2. Mr. Suter also recommended
changes to the Vocational Rehabilitation system: “The ADA
should also be used as the measuring stick for eligibility for
Vocational Rehab services offered by the federal and state
governments. The present policy in place nationwide is to
service a small section of the disability community based
upon the ‘Order of Selection. If the ADA guidelines were
used to determine eligibility, more persons with disabilities
would be served. There would also have to be a correlation
of increased funding for the states. Many [persons with dis-
abilities] fall through the cracks because of differing eligi-
bility criteria.” Ibid.

197 The purpose of the conference was “to engage national
and state policy leaders, researchers, disability advocates,
consumers, services providers, employers, congressional
staff and government officials in a dialogue about the impact
of policies and programs on the employment of people with
disabilities and innovative approaches to reforming and
overcoming some of the existing barriers.” See “Employment
Post the Americans with Disabilities Act Conference Sum-
mary,” USCCR/OCRE files, p. 1. The conference followed up
on a conference held the previous year on the topic of
“Employment and Return to Work for People with Disabili-
ties.” Another conference was planned for the following year.
Ibid., pp. 1-2.

198 See Andrew Imparato, General Counsel and Director of
Policy, National Council on Disability, presentation at 1997
Post-ADA Conference, p. 6. Mr. Imparato gave as the thesis
of his talk that civil rights laws are in conflict with disability
polices. He added that the reality of Federal policy in prac-



The SSI/SSDI programs are based on a depend-

ency, charity model of disability, whereas section

504 and the ADA promote independence and

working. A member of the National Council on

Disability noted the conflicting assumptions of

disability benefits programs and the ADA:

e dependence versus productivity—disability
programs are based on the dependence,
charity model.

e integration versus segregation—the Ameri-
cans with Disabilities Act talks about the
most integrated setting, but the Rehabilita-
tion Act sets up a segregated system and
even segregates by disability types.

e rights versus responsibilities—it is incum-
bent upon the disability community to take
responsibility, to take advantage of the op-
portunities open to it.19°
The Chairman of the President’s Committee

on Employment of People with Disabilities ex-

plained the conflict between the ADA and dis-
ability benefits programs as follows. Because
private insurers deny coverage for preexisting
conditions, individuals with disabilities are de-
pendent on medicare and medicaid for health
insurance. However, to receive medicare and
medicaid, individuals with disabilities must la-
bel themselves as unemployable. In turn, this
makes it hard for them to exercise their rights
under the Americans with Disabilities Act.200
Congressman Jim Bunning said that he per-
ceived two main problems with SSI/SSDI pro-
grams. First, it takes too long to get on SSDI,
sometimes it takes as long as 1% years, and some
people even die before they receive SSDI benefits.

Second, the SSDI program is not conducive to get-

ting people back to work. Representative Bunning

added that the passage of the Americans with

Disabilities Act showed that Congress recognizes

that people with disabilities want to work and will

work if the barriers that keep them from working
are eliminated. However, he said, this recognition

tice is that it usually sends the message that people with
disabilities cannot and should not work. Ibid.

199 Bonnie O’Day, member, National Council on Disability,
presentation at 1997 Post-ADA Conference, p. 19.

200 Tony Coelho, Chairman of the President’'s Committee on
Employment of People with Disabilities, presentation at
1997 Post-ADA Conference, p. 3 (hereafter cited as Coelho
presentation).
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never changed the SSDI program, which remains
a “black hole for people with disabilities—less
than one percent of SSDI recipientsleave the rolls
because of work.201 ‘

Conference participants called for a major
overhaul of the Nation’s disability policy to rec-
oncile these conflicts and create a Federal dis-
ability policy that encourages individuals with
disabilities to work, while simultaneously pro-
viding them with needed supports, assistance,
and assistive technology.22 For instance, the
Chairman of the President’s Committee stated
that, in contrast to the ADA, many government
programs are based on “insulting and patroniz-
ing” attitudes about people with disabilities. He
said that the Americans with Disabilities Act is
just a beginning and argued that although the
ADA had provided individuals with disabilities
with statutory protections, the Nation still must
make full participation and equal opportunity a
reality for persons with disabilities. To do this, it
is necessary to change attitudes and policies that
make persons with disabilities dependent.203

In particular, conference participants advo-
cated separating eligibility for federally sup-
ported health care from participation in disabil-
ity benefits programs to offer working people
with disabilities the chance to participate in
such programs, possibly by paying a portion of
their insurance premiums themselves.204¢ Con-
gressman Bunning, for example, told conference
participants that three main things need to be
done: (1) allow persons with disabilities to choose
what services they will get and who will provide
them; (2) enable as many providers as possible to
participate in the return to work program
through an innovative payment mechanism; and
(3) provide health insurance security.205

201 Congressman Jim Bunning (R-KY), presentation at 1997
Post-ADA Conference, p. 28 (hereafter cited as Bunning
presentation).

202 1997 Post-ADA Conference.
203 Coelho presentation, p. 3.

204 Tbid., p. 4. See also Joyce R. Ringer, Executive Director,
Georgia Advocacy Office, letter to Frederick D. Isler, Assis-
tant Staff Director, OCRE, USCCR, Apr. 1, 1998 (stating:
“The unavailability of health insurance should not be a dis-
incentive to work and Medicaid should be available at a
sliding scale.”).

205 Bunning presentation, p. 28.



Conference participants also noted that other
barriers that prevent people with disabilities
from becoming employed, such as inaccessible
transportation and the need for personal assis-
tance supports, need to be addressed for indi-
viduals with disabilities to have equal employ-
ment opportunity.206

Conference participants pointed to lack of
preparation as another major reason why people
with disabilities have been unable to take ad-
vantage of the new opportunities provided by the
ADA. A conference participant representing em-
ployers argued that lack of skills is a major bar-
rier to employment for people with disabilities
and the Federal Government needs to assist
them in becoming more competitive in the labor
market.20?” The Acting Assistant Secretary for
Policy for the U.S. Department of Labor told con-
ference participants that there is some evidence
that the United States is beginning to experience
a worker shortage, which he believed is really a
skills shortage. He said that it is becoming in-
creasingly necessary to take steps to provide
skills to traditionally excluded groups and the
government should pay the same attention to
eliminating the barriers and providing skills to
individuals with disabilities as it has for indi-
viduals on welfare. He added that changes in
technology have, for the first time, made it pos-
sible for many people with severe disabilities to
work.208 Another speaker noted that one-half of
students with disabilities do not graduate from
high school and argued that the Federal Gov-
ernment should ensure that they are provided
equal educational opportunity and “relevant
training for jobs of today and tomorrow.”209 In
calling for better job training for people with
disabilities, A representative of United Cerebral

206 E.g., Coelho presentation, p. 4. See also Ringer letter,
attachment, p. 1 (stating: “vocational rehabilitation needs to
be demolished and resurrected with new methods and new
goals to measure success. Rehabilitation needs some assis-
tance from overall policies related to transportation, afford-
able accessible housing and personal assistance.”).

207 Ann Elizabeth Reesman, General Counsel, Equal Em-
ployment Advisory Council, presentation at 1997 Post-ADA
Conference, pp. 8-9.

208 Seth Harris, Acting Assistant Secretary for Policy, U.S.
Department of Labor, presentation at 1997 Post-ADA Con-
ference, p. 3.

. 209 Coelho presentation, p. 4.

35

Palsy Associations said that “[w]ork is where
preparation meets opportunity.”210

Conference participants held out the prospect
that reforming the Nation’s disability policy not
only would benefit people with disabilities, but
also would save taxpayers’ money, because if
people with disabilities were able to work, they
would need less public money. The current sys-
tem costs taxpayers possibly as much as $300
billion a year and is likely to become even more
costly.211

The National Counc1l on Disability and the
National Academy of Social Insurance both have
called upon Congress to reform the Nation’s dis-
ability policy along the lines advocated by the con-
ference participants.212 For instance, the Disabil-
ity Policy Panel of the National Academy of Social
Insurance, pointing to the excessive cost and
complexity of existing policy, which permits per-
sons leaving the SSDI roles to “buy in” to medi-
care, has recommended “an improved medicare
buy-in that is more affordable and understand-
able for [SSDI] beneficiaries who return to work
despite the continuation of their impairments.
The Panel recommends a centrally-administered
medicare buy-in with a simplified premium struc-
ture scaled to earnings.”2!3 The panel also recom-
mended “a personal assistance tax credit to com-
pensate working people for part of the cost of per-
sonal assistance services they need in order to
work.”214 The National Council on Disability has
called for a host of changes to existing policy to
create “a system that serves as a trampoline,
rather than a safety net, supporting people as
they maximize their potential, catching them
when they fall, and supporting their efforts to-
ward independence again, always moving toward

210 Tony Young, Policy Associate, United Cerebral. Palsy
Associations, presentation at 1997 Post-ADA Conference, p.
7.

211 Coelho presentation, p. 4.

212 See NCD, Achieving Independence; National Academy of
Social Insurance, Balancing Security and Opportunity: The
Challenge of Disability Income Policy, Report of the Disabil-
ity Policy Panel (Washington, DC: National Academy of
Social Insurance, 1996) (hereafter cited as National Acad-
emy of Social Insurance, Balancing Security and Opportu-
nity).

213 National Academy of Social Insurance, Balancing Secu-
rity and Opportunity, pp. 145—46.

214 Tbid., p. 147.



the goal of maximal employment.”215 According to
the National Council on Disability, “key ingredi-
ents” of such a system “include access to health
insurance, tax credits to ensure that transitioning
from benefits to employment does not produce
financial disincentives, flexibility to accommodate
disabilities that intermittently limit work capac-
ity, and third parties with a vested interest in as-
sisting people with disabilities in maximizing
their employment.”216

The President and Congress have taken steps
towards reforming disability policy to remove
work disincentives and promote the purposes of
the ADA. On March 13, 1998, “to support the
goals articulated in the findings and purpose
section of the Americans with Disabilities Act of
1990,” President William J. Clinton issued an
executive order establishing a National Task
Force on Employment of People with Disabilities
“to create a coordinated and aggressive national
policy to bring adults with disabilities into gain-
ful employment at a rate that is as close as pos-
sible to that of the general adult population.”217
The Secretary of Labor is the Chair of the task
force, and the Vice Chair is the Chair of the
President’s Committee on Employment of People
with Disabilities. The members of the task force
include Secretaries of a number of Federal Cabi-
net-level agencies, the Chairperson of the Na-
tional Council on Disability, the Chair of the
Equal Employment Opportunity Commission,
and heads of several other Federal agencies.218
The task force is charged with issuing four re-
ports between November 15, 1998, and July 26,
2002, to develop and recommend to the Presi-
dent a Federal policy to reduce employment bar-

215 NCD, Achieving Independence, p. 76.
216 Jbid.
217 Exec. Order No. 13,078, 63 Fed. Reg. 13,111 (1998).

218 The full list of members is: the Secretary of Labor; Secre-
tary of Education, Secretary of Veterans Affairs, Secretary
of Health and Human Services, Commissioner of Social Se-
curity, Secretary of the Treasury, Secretary of Commerce,
Secretary of Transportation, Director of the Office of Per-
sonnel Management, Administrator of the Small Business
Administration, the Chair of the Equal Employment Oppor-
tunity Commission, the Chairperson of the National council
on Disability, the Chair of the President’s Committee on
Employment of People with Disabilities, and “such other
senior executive branch officials as may be determined by
the Chair of the Task Force.” Exec. Order No. 13,078, 63
Fed. Reg. 13,111 (1998) at § 1(a).
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riers faced by individuals with disabilities.
Among the specific charges the Executive order
gives the task force are:

(1) analyze the existing programs and policies of Task
Force member agencies to determine what changes,
modifications, and innovations may be necessary to
remove barriers to work faced by people with disabili-
ties;

(2) develop and recommend options to address health
insurance coverage as a barrier to employment for
people with disabilities;

(3) subject to the availability of appropriations, ana-
lyze State and private disability systems . . . and their
effect on Federal programs and employment of people
with disabilities.219

Congressional action in this area includes in-
troduction in the U.S. House of Representatives
of a bipartisan bill sponsored by Reps. Jim Bun-
ning and Barbara Kennelly.220 If passed, the bill
would move in the direction called for by propo-
nents of disability policy reform. Entitled the
“Ticket to Work and Self Sufficiency Act of 1998”
(H.R. 3433), the bill would extend medicare cov-
erage for people leaving the SSDI rolls and
joining the work force for up to an additional 2
years and would provide other supports to per-
sons with disabilities seeking to enter the work
force.22! For instance, the bill provides social se-
curity beneficiaries with choice of providers of
services that assist them in becoming em-

219 Exec. Order No. 13,078, 63 Fed. Reg. 13,111 (1998) at §§
1)1)—3).
220 H.R. 3433, 105th Cong. (1998).

221 Id. § 3, 105th Cong. (1998). See also “Bunning Announces
Hearing on the ‘Ticket to Work and Self-Sufficiency Act of
1998",” Advisory from the Committee on Ways and Means,
Subcommittee on Social Security, Mar. 10, 1998 (hereafter
cited as “Ticket to Work and Self-Sufficiency Act of 1998”).
See also “Bipartisan Bill Seeks to Help Disabled leave SSDI
to Return to Work,” Daily Labor Report (Mar. 12, 1998), p.
A9. The proposed bill has been criticized for merely adding 2
years to the extended medicare coverage rather than
adopting a sliding scale “buy-in” program that would allow
working people with disabilities to. continue in medicare
indefinitely, paying their own premiums at prices depending
on their earnings. See “Ticket to Work and Self-Sufficiency
Act of 1998:” Hearing on H.R. 3433 Before the Subcomm. on
Social Security of the House Comm. on Ways and Means,
105th Cong. 3 (Mar. 17, 1998) (statement of the Consortium
for Citizens with Disabilities Task Force on Social Security,
presented by Tony Young, Public Policy Associate, United
Cerebral Palsy Associations, Inc.).



ployed.222 The bill also would create a demon-
stration project to test a gradual offset of SSDI
benefits by reducing benefits $1 for every $2 in
earnings above a minimum amount.?23 Finally,
the bill would create an Advisory Panel to be
made up of one member each appointed by the
Chairman of the House Committee on Ways and
Means, the ranking minority member of the
Committee on Ways and Means, the Chairman
of the Committee on Finance of the Senate, and
the ranking minority member of the Senate
Committee on Finance, as well as two members
appointed by the President. The Advisory Panel

222 H.R. 3433, § 2, 105th Cong. (1998).
223 [d.

37

would ‘advise the Commissioner of Social Secu-
rity on implementing the Ticket to Work pro-
gram, on disabled beneficiaries’ access to em-
ployment networks, on research and demonstra-
tion project designs, and on the development of
performance measurements. The Advisory Panel
would submit progress reports to the President
and members of Congress.??4 A similar bill, The
Work Incentives Improvement Act of 1998, was
introduced in the U.S. Senate on March 25,
1998, by Sens. James M. dJeffords, Thomas
Harkin, and Edward M. Kennedy.225

224 Id.
225 S. 1858, 105th Cong. (1988).
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Organization and Administration of the
U.S. Equal Employment

Opportunity Commission

Mission and Responsibilities

EEOC was created by title VII of the Civil
Rights Act of 1964 to enforce title VII, which
prohibits employment discrimination on the ba-
sis of race, color, religion, sex, or national ori-
gin.! EEOC’s mission is “to promote equal oppor-
tunity in employment by enforcing the federal
civil rights employment laws through adminis-
trative and judicial actions, and education and
technical assistance.”?2 EEQC carries out its mis-
sion through investigation, conciliation, litiga-
tion, coordination, regulation, decision, policy
research, outreach and education, and technical
assistance.3

EEOC is responsible for addressing employ-
ment discrimination in the Federal and private
sectors, including public and private employers
of 15 or more employees, public and private em-
ployment agencies, and labor organizations with
15 or more members.# EEOC, through its field
and headquarters offices, receives and investi-

1 See Pub. L. No. 88-352, § 705, 78 Stat. 241, 258 (1964)
(codified as amended at 42 U.S.C. § 2000e—4 (1994)).

2 U.S. Equal Employment Opportunity Commission (EEOC),
“Strategic Plan: 1997-2002,” OMB Review Copy, Aug. 18,
1997 (hereafter cited as EEOC, “Strategic Plan”).

3 EEOC, “Organization, Mission, and Functions,” p. I-1;
EEOC, Fiscal Year 1994 Annual Report, p. 7 (hereafter cited
as EEOC, FY 1994 Annual Report).

4 See 42 U.S.C. §§ 2000e—5(a) (1994). See also U.S. Equal
Employment Opportunity Commission, “Directives Trans-
mittal: Organization, Mission, and Functions,” (EEOC No-
tice 110.002), May 11, 1997, p. 1-1 (hereafter cited as EEOC,
“Organization, Mission and Functions”).
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gates discrimination charges and where a viola-
tion exists, attempts to secure remedies through
conciliation and, if necessary, court action.? In
addition, the agency provides leadership in coor-
dinating equal employment opportunity pro-
grams with other Federal departments and
agencies; holds hearings on proposed regulations
that affect employees, employers, and labor or-
ganizations; and issues decisions on complaints
of employment discrimination or where dis-
crimination is an issue.b

EEOC’s responsibilities have changed since
its inception in July 1965. EEOC’s original juris-
diction was title VII enforcement for almost all
nongovernment employers of 25 or more em-
ployees and unions, employment agencies, and
sponsors of apprenticeships or other job training
programs.” EEOC could hire staff, establish re-
gional offices, subpoena records, and develop
rules and regulations for carrying out its man-
date.8 Its primary functions included regulation,

5 EEOC, “Organization, Mission, and Functions,” pp. I-1, II-1.
6 Ibid., p. II-1.

7 Civil Rights Act of 1964, Pub. L. No. 88-352, §§ 701, 703,
78 Stat. 241, 253, 255-59 (codified as amended at 42 U.S.C.
§ 2000e(b), 2000e—2 (1994)). See also U.S. Commission on
Civil Rights (USCCR), Federal Enforcement of Equal Em-
ployment Requirements (Washington, DC: U.S. Government
Printing Office, July 1987), p. 10 (hereafter cited as USCCR,
Federal Enforcement of Equal Employment Requirements).

8 Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241,
258, 264-65 (codified as amended at 42 U.S.C. §§ 2000e—4,
2000e-9, 2000e—12 (1994)). See also USCCR, Federal En-
forcement of Equal Employment Requirements, p. 10.



complaint (or charge) investigation, and concilia-
tion. EEOC could intervene in litigation as a
“friend of the court.”® It could not enforce deci-
sions without assistance from the U.S. Depart-
ment of Justice or the private bar and was lim-
ited to seeking compliance with title VII through
“persuasion and negotiation” between the com-
plainant and the respondent.10

In 1972 Congress amended title VII and gave
EEOC new enforcement authority and expanded
jurisdiction. EEOC’s new authority included the
power to file lawsuits against private employers,
employment agencies, and unions when concilia-
tion efforts failed, and authority (which shifted
from the Department of Justice) to file systemic
(“pattern and practice”) suits against private
employers.!! The 1972 amendments also ex-
tended EEOC’s jurisdiction to all educational
institutions and State and local governments
and broadened title VII coverage to include em-
ployers of 15 or more employees and unions with
15 more members.12

President Jimmy Carter’s Reorganization
Plan of 1978!3 established EEOC as the lead
agency for coordinating all Federal equal em-
ployment policies and procedures.!4 In addition,
EEOC received enforcement responsibility for
the Age Discrimination in Employment Act
(ADEA)15 and the Equal Pay Act (EPA).16 The

9 USCCR, Federal Enforcement of Equal Employment Re-
quirements, p. 10.

10 Tbid.

11 Equal Employment Opportunity Act of 1972, Pub. L. No.

92-261, 86 Stat. 103, 104-07 (codified as amended at 42
U.S.C. §§ 2000e-5(f)(1), 2000e—6(a) and (c) (1994)). See also
USCCR, Federal Enforcement of Equal Employment Re-
quirements, p. 10.

12 Equal Employment Opportunity Act of 1972, Pub. L. No.
92-261, 86 Stat. 103 (codified as amended at 42 U.S.C. §§
2000e(b), 2000e(e) (1994)). See also USCCR, Federal En-
forcement of Equal Employment Requirements, p. 10.

13 Reprinted in 42 U.S.C. § 2000e—4 app. (1994).

14 Exec. Order No. 12,067, 3 C.F.R. 206 (1978), reprinted in
42 U.S.C. § 2000e app. (1994).

1529 U.S.C. §§ 621-634 (1994).

- 16 29 U.S.C. § 206(d) (1994). Responsibility for these two

laws transferred from the Wage and Hour Division of the
Department of Labor. See USCCR, Federal Enforcement of
Equal Employment Requirements, p. 11.
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reorganization also transferred to EEOC respon-
sibility for enforcing equal employment opportu-
nity requirements in the Federal sector under
section 501 of the Rehabilitation Act of 197317
and section 717 of title VII, which prohibits dis-
crimination by Federal agencies on the basis of
race, color, sex, religion, or national origin.18 The
1978 Pregnancy Discrimination Act amended
title VII to provide that employment discrimina-
tion because of pregnancy, childbirth, or related
medical conditions constitutes unlawful sex dis-
crimination.® ‘
In 1992 EEOC began to enforce title I of the
Americans with Disabilities Act of 1990 and the
Civil Rights Act of 1991.20 With the addition of
the ADA, EEOC’s jurisdiction expanded to in-
clude protection of employees and applicants
from employment discrimination in the work-
place based on race, color, religion, sex, national
origin, and disability. In addition to processing
ADA complaints, the EEOC develops regula-
tions, and, in consultation with the Attorney
General, develops and implements a technical
assistance plan to assist entities covered under
the act.2! The Department of Justice has litiga-
tion authority for charges against State and local
governments under title VII and the ADA 22

17 29 U.S.C. § 791(b) (1994).

18 The section also requires Federal agencies to maintain
equal opportunity programs and gives EEOC overall respon-
sibility for Federal procedures used in processing internal
discrimination complaints. 42 U.S.C. § 2000e—16 (1994). See
also USCCR, Federal Enforcement of Equal Employment
Requirements, p. 11.

19 See 42 U.S.C § 2000e(k) (1994).
20 EEOC, “Organization, Mission, and Functions,” pp. [-2-3;

EEOC, FY 1993 Annual Report, p. v.; EEOC, FY 1994 An-
nual Report, p. 2.

21 EEOC, “Organization, Mission and Functions,” pp. I-2-3.

22 See 42 U.S.C. §§ 2000e-5(f), 12134 (a) (1994); U.S. Gen-
eral Accounting Office, EEOC’s Expanding Workload: In-
creases in Age Discrimination and Other Charges Call for a
New Approach (Report to the Chairman, Special Committee
on Aging, U.S. Senate, February 1994), p. 6 (hereafter cited
as GAO, EEOC’s Expanding Workload).
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Structure

EEOC and other commentators have argued
that EEOC’s responsibilities have expanded at a
greater pace than its resources.2? Further, as its
enforcement duties increased with the passing of
the ADA and the Civil Rights Act of 1991, staff
and resources began to shrink. EEOC alleges
that it does not have sufficient resources to ac-
complish its mission.2¢ However, although task
forces established by Former Chairman Casellas
to analyze various issues2® have alluded to
staffing and resources as barriers to EEOC ful-
filling its mission, a formal review of the organ-
izational structure of EEOC and staff allocation
has not been done.26

Five Commissioners are responsible for the
administration of the EEOC. They are appointed
by the President and confirmed by the U.S. Sen-
ate. Commissioners are appointed for 5-year
staggered terms. The Commissioners develop
and approve the policies of the EEOC, partici-
pate equally on all matters, decide questions by
majority vote, issue Commissioners’ charges of
discrimination where appropriate, authorize and
approve the filing of suits, and perform any
other functions related to issues that come be-

_ fore EEOC.27

23 See Paul M. Igasaki, Acting Chairman, EEOC, interview
in Washington, DC, Apr. 7, 1998, p. 2 (hereafter cited as
Igasaki interview); Paul Steven Miller, Commissioner,
EEOC, interview in Washington, DC, Apr. 2, 1998,
(hereafter cited as Miller interview); Hearings Before the
Subcomm. on Employer-Employee Relations of the House
Comm. on Education and the Workforce, 105th Cong. 5
(Mar. 13, 1998), p. 3 (statement of David A. Cathcart, part-
ner, Gibson, Dunn & Crutcher) (hereafter cited as Cathcart
testimony).

24 The Strategic Plan cautions that EEQOC’s growing work-
load, in part due to the Americans with Disabilities Act, also
could impede its ability to achieve its goals and asserts that
EEOC “received no new resources for ADA enforcement.”
EEOC, “Strategic Plan,” p. 42.

25 See EEOC, “EEOC’s State and Local Program Relation-
ship with Fair Employment Practice Agencies: EEOC/FEPA
Task Force Report to Chairman Gilbert F. Casellas,” Mar.
15, 1996 (hereafter cited as EEOC, “FEPA Task Force Re-
port”); EEOC, “Charge Processing Task Force Report,” De-
cember 1994-March 1995, (hereafter cited as EEOC, “Charge
Processing Task Force Report”); U.S. Equal Employment
Commission, “T'ask Force on Alternative Dispute Resolution:
Report to Chairman Gilbert F. Casellas,” March 1995
(hereafter cited as EEOC, “ADR Task Force Report”).

26 Jgasaki interview; Miller interview, p. 3.
27 EEOC, “Organization, Mission, and Functions,” p. II-1.
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The President designates a Chairman and a
Vice Chairman. The Chairman is responsible for
the implementation of EEOC policy and has the
authority to appoint attorneys and other person-
nel and agents to assist the EEOC in the
achievement of its policy, mission, and functions.
The Chairman recommends policies, procedures,
and programs to the agency and carries out
other functions, including financial management
and organizational development of the EEOC.
The Vice Chairman serves as Acting Chairman
in the absence of the Chairman.28 According to
several EEOC officials, all final major decisions
on budget, staffing, policy statements, organiza-
tional structure, and so on are made by the
Commissioners.29

EEOC was reorganized in May 199730 as “part
of the Commission’s continuing efforts to reinvent
and improve the effectiveness of the agency.”3!
EEOC consists of 11 offices at headquarters and
50 field offices (district, area, and local offices)
nationwide.32 The headquarters offices most in-
volved in EEOC’s ADA enforcement are the Office
of General Counsel, the Office of Legal Counsel,
and the Office of Field Programs. The other head-
quarters offices are: Executive Secretariat; Office
of Equal Opportunity; Office of Communications
and Legislative Affairs; Office of Federal Opera-
tions; Office of Human Resources; Office of Re-
search, Information, and Planning; Office of In-

28 Tbid.

29 See Ellen Vargyas, Legal Counsel, Office of Legal Counsel,
EEOC, interview in Washington, DC, Apr. 8, 1998, p. 1
(hereafter cited as Vargyas interview); Christopher Kuczyn-
ski, Director, Americans with Disabilities Act Division, Of-
fice of Legal Counsel, EEQC, interview in Washington, DC,
Apr. 7, 1998, pp. 2-3 (hereafter cited as Kuczynski inter-
view); Godfrey Dudley, Keziah Walker, and Ralph Soto,
Field Management Programs, Office of Field Programs,
EEOC, interview in Washington, DC, Apr. 7, 1998, p. 3
(hereafter cited as Dudley interview); Peggy R. Mastroianni,
Associate Legal Counsel, Office of Legal Counsel, EEOC,
interview in Washington, DC, Apr. 6, 1998, pp. 1, 10
(hereafter cited as Mastroianni interview).

30 See EEOC, “Organization, Mission, and Functions.”

31 Claire Gonzales, Director of Communications and Legisla-
tive Affairs, letter to Judd Gregg, Chairman, Subcommittee
on Commerce, Justice, State, the Judiciary and Related
Agencies, Committee on Appropriations, U.S. Senate, Apr.
18, 1997.

32 EEOC, FY 1994 Annual Report, p. 7; EEOC, Office of Pro-
gram Operations, FY 1995 Annual Report (hereafter cited as
EEOC, FY 1995 Annual Report).
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formation Resources Management; and Office of
Financial Resource Management.33

Office of General Counsel

EEOC’s General Counsel is appointed by the
President and confirmed by the U.S. Senate. The
term of the General Counsel is 4 years.3¢ The

Office of General Counsel is responsible for all -

enforcement litigation on behalf of the EEOC.3
The General Counsel is delegated the authority
to make decisions to “commence or intervene” in
all litigation, except in cases where such litiga-
tion would involve “a major expenditure of re-
sources; cases where the EEOC has not yet
adopted a position in developing areas of law;
cases that would likely raise public controversy;
and amicus curiae cases, which need to be ap-
proved by the Commissioners. The General
Counsel also is delegated the authority to refer
public sector title VII and ADA cases that cannot
be conciliated to the Department of Justice. The
General Counsel may redelegate this authority

to the regional attorneys operating in EEOC'’s

field offices.36 :

The Office of General Counsel has four major
units:37?
e Systemic Enforcement Services investi-
gates and litigates systemic cases and Commis-
sioner charges. Its mission is to litigate cases
that (1) involve systemic patterns or practices
applying to large numbers of persons, and gen-
erally requiring expert testimony as part of

38 EEOC, “Organization, Mission, and Functions,” p. I-7.
34Ibid., pp. I-1, ITI-5.

35 Ibid., p. ITI-3. _

36 EEOC, “National Enforcement Plan,” February 1996, p. 8.

37 The 1997 reorganization of EEOC moved Systemic Inves-
tigations and Review Programs to the Office of General
Counsel from the Office of Program Operations (renamed,
under the reorganization, Office of Field Programs). The
1997 Directives Transmittal on EEOC'’s reorganization indi-
cated, however, that the Office of General Counsel was un-
dergoing an “extensive review” and might undergo further
reorganization. EEOC, “Organization, Mission, and Func-
tions,” pp. III-12—III-13. According to an assistant general
counsel, the Systemic Litigation Services unit and the Sys-
temic Investigations and Review Programs unit were
merged into a single unit, Systemic Enforcement Services.
Gerald Letwin, Assistant General Counsel, System En-
forcement Services, Office of General Counsel, EEOC, inter-
view in Washington, DC, Apr. 6, 1998, p. 1 (hereafter cited
as Letwin interview).
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EEOC’s proof in the cases, and (2) raise novel

legal questions and would lead to clarification of
the law or development of authority for impor-
tant issues. The latter cases do not necessarily
apply to classes of people, but would have an
effect on large numbers of people by virtue of
clarifying or developing the law.38
e Appellate Services represents EEOC in
appeals of its own cases and as amicus curiage in
private cases.3
e Litigation Management Services oversees
EEOC’s litigation in trial courts (with the excep-
tion of headquarters systemic litigation). This
unit is responsible for overseeing the litigation
work in the field and supporting and coordinat-
ing the work of the legal units in the district of-
fices. The Litigation Management Services unit
produces brief banks, collects jury instructions,
and prepares model pleadings for use by the
field offices. In addition, the unit prepares
memoranda on particular substantive and pro-
cedural matters (such as attorney-client privi-
lege and compensatory damages) and has pre-
pared instructional manuals on discovery and
preparing witnesses for deposition.40
e Litigation Advisory Services reviews and
recommends approval or disapproval of litiga-
tion proposals for the General Counsel’s con-
sideration.41

The units of the Office of General Counsel co-
ordinate with other EEOC offices in a variety of
ways. For example, an Assistant General Counsel
for Litigation Management Services stated that
his unit interacts frequently with the Research
and Analytic Services staff in the Office of Gen-

38 Letwin interview, pp. 1-2. See also Peggy R. Mastroianni,
Associate Legal Counsel, EEOC, letter to Frederick D. Isler,
Assistant Staff Director, Office of Civil Rights Evaluation
(OCRE), USCCR, July 9, 1998, Comments of the U.S. Equal
Employment Opportunity Commission, pp. 2-3 (hereafter
cited as EEOC Comments).

39 Vincent Blackwood, Assistant General Counsel, Appellate
Services, Office of General Counsel, EEOC, interview in
Washington, DC, Apr. 2, 1998, p. 1 (hereafter cited as
Blackwood interview). See also EEOC Comments, p. 3.

40 Jerome Scanlan, Assistant General Counsel, Litigation
Management Services, Office of General Counsel, EEOC,
interview in Washington, DC, Apr. 6, 1998, pp. 1-3
(hereafter cited as Scanlan interview). See also EEOC
Comments, p. 3.

41 EEOC, “Organization, Mission, and Functions,” pp. III-
7—III-13. See also EEOC Comments, p. 3. :
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eral Counsel, which is a group of social scientists
who provide expertise for complex cases, such as
on issues related to labor economics and testing.
The Litigation Management Services unit also
interacts with the Office of Legal Counsel on is-
sues of personnel law and ethics.4? Similarly, the
Systemic Litigation Services unit frequently
works with staff in Appellate Services and the
Office of Legal Counsel.43

In their joint report published in March 1998,
the Priority Charge Handling Task Force and
the Litigation Task Force recommended that the
systemic unit develop a Systemic Enforcement
Plan to explain how the unit plans to supple-
ment the systemic work done by the field offices.
According to the report, the plan should set goals
for expected results and the unit should be re-
sponsible for achieving such results.44

Office of Legal Counsel

The Office of Legal Counsel4® provides legal
advice and counsel to the Chairman and to the
agency. In addition, the office prepares deci-
sions, regulations, guidance, and legal policy im-
plementing EEOC’s covered statutes and repre-
sents the Commission in litigation when it is a
defendant, except in matters arising out of en-
forcement litigation.4 For example, when Con-
gress passed the ADA in 1990, the Office of Le-
gal Counsel reviewed the legislation and drafted
Commission recommendations for changes, as
well as developed work plans to implement the
regulations and a technical assistance program
to inform those covered and protected by the
ADA. The Office of Legal Counsel provided ini-
tial training on the ADA to EEOC staff and pre-

42 Scanlan interview, p. 5.
43 Letwin interview, pp. 3—4.

44 EEOC, Priority Charge Handling Task Force, Litigation
Task Force Report (March 1998), p. 32 (hereafter cited as
EEOC, March 1998 Task Force Report).

45 The primary difference between the Office of Legal Counsel
and the Office of General Counsel is that the Office of General
Counsel conducts litigation while the Office of Legal Counsel
provides legal advice and counsel and develops regulations
and other statements implementing the various statutes.
EEOC, “Organization, Mission, and Functions,” p. V-3.

46 EEOC, “Organization, Mission, and Functions,” p. V-3.

43

pared policy guidance documents on the ADA for
field staff and the public.47

The 1997 reorganization of EEOC reahgned
the Office of Legal Counsel so all staff in the liti-
gation divisions reports to the Deputy Legal
Counsel, while the Coordination and Guidance
divisions report to the Associate Legal Counsel.
The Office of Legal Counsel consists of the Legal
Counsel, Deputy Legal Counsel and Legal Serv-
ices Programs, and Associate Legal Counsel and
Coordination and Guidance Programs.*® Coordi-
nation and Guidance Programs has three divi-
sions:
e ADA Policy Division, which develops and
interprets EEOC policy guidance with respect to
the ADA and sections 501 and 504 of the Reha-
bilitation Act of 1973. Other responsibilities in-
clude: preparing opinion letters, drafting Com-
mission decisions, and providing technical assis-
tance.4® ADA Policy Division staff is involved in
training and technical assistance for a variety of
groups including EEOC headquarters staff, field
offices, and other organizations.30
e Title VIVADEA/EPA Division, which de-
velops and interprets EEOC policy for title VII of
the Civil Rights Act of 1964, the Age Discrimina-
tion in Employment Act (ADEA), and the Equal
Pay Act (EPA).5! Previously, there had been two
separate divisions that covered title VII/EPA
and the ADEA 52
e Coordination Division, which provides
staff support under Executive Order 12067,53
which designated EEOC as the lead equal em-
ployment opportunity agency and requires it to
coordinate overlapping equal employment oppor-
tunity responsibilities among Federal agencies.54

47 EEOC, Fiscal Year 1990 Annual Report, p. 8 (hereafter
cited as EEOC, FY 1990 Annual Report).

48 EEOC, “Organization, Mission, and Functions,” p. V-1.
See also EEOC Comments, pp. 3—4.

49 EEOC, “Organization, Mission, and Functions,” p. V-8.
50 Kuczynski interview.

51 EEOC, “Organization, Mission, and Functions,” p. V-7.
52 Kuczynski interview, p.3. ] ’

53 Reprinted in 42 U.S.C. § 2000e app. (1994).

54 EEOC, “Organization, Mission, and Functions,” p. V-7.
See Carol Miaskoff, Assistant Legal Counsel, Coordination
Division, Office of Legal Counsel, EEOC, interview in
Washington, DC, Apr. 7, 1998, p. 1 (hereafter cited as Mi-
askoff interview).
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TABLE 3.1
EEOC District, Area, and Local Offices

District office Area office(s) Local office(s)
No. of No. of No. of
Location staff Location staff Location staff
Albuquerque, NM 28
Atlanta, GA 88 Savannah, GA 7
Baltimore, MD 69 Norfolk, VA 16
Richmond, VA 24
Birmingham, AL 67 Jackson, MS 28
Charlotte, NC 61 Raleigh, NC 17 Greensboro, NC 7
Greenville, SC 6
Chicago, IL 83
Cleveland, OH 62 Cincinnati, OH 20
Dallas, TX 76 Oklahoma City, OK 19
Denver, CO 59
Detroit, Ml 56
Houston, TX 73
indianapolis, IN - 61 Louisville, KY 15
Los Angeles, CA = 67 San Diego, CA 18
Memphis, TN 61 Little Rock, AR 18
_ Nashville, TN 20
Miami, FL 83 Tampa, FL 28
Milwaukee, Wi 49 , Minneapolis, MN 17
New Orleans, LA 70 , : '
New York, NY 74 ~ Boston, MA 17 Buffalo, NY 9
Philadelphia, PA 73 Newark, NJ 16
, Pittsburgh, PA 27
Phoenix, AZ 61
San Antonio, TX 58 El Paso, TX 19
San Francisco, CA 53 ~ Fresno, CA 5
Oakland, CA 6
San Jose, CA 8
Honolulu, HI 5
Seattle, WA 54
St. Louis, MO 59 Kansas City, MO 25
‘ Washington, DC 43
1 : .
| Total 1,588 . 375 22

Note: Data as of Feb. 25, 1998. .

Source: Peggy R. Mastroianni, Associate Legal Counsel, EEOC,
letter to Frederick Isler, Assistant Staff Director, OCRE, USCCR,
Mar. 6, 1998, attachment item B-6-8.
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Most of the work done by this unit is provid-
ing general advice on policy. Agencies consult
EEOC when issuing policies that have an impact
on equal employment opportunity.55

Office of Field Programs

The Office of Field Programs (OFP) is respon-
sible for administrative enforcement of the stat-
utes under EEOC’s jurisdiction.’¢ According to
the Director of the Office of Field Programs, OFP
is a “service organization.” Its responsibility is to
provide guidance to the field offices.5” The office
monitors field offices and provides information
on how they can improve their operations and
share information with each other.58 OFP also
provides technical assistance and education for
the field, headquarters, and the public on
EEOC’s administrative enforcement process and
the laws. It develops operational plans and
budgets for the charge resolution process for title
VII, the EPA, the ADEA, and the ADA.5%

OFP consists of three units:60
o Field Management Programs, which
oversees, coordinates, monitors, and evaluates
EEOC’s field offices. Field Management Pro-
grams staff members do site visits to field offices
to provide technical assistance. In fiscal year
1997, they visited approximately 16 offices. Vis-
its are more informal now than in the past. For
example, with the new charge processing system
they look at how an office is processing its cases.
If the processing appears to be inconsistent with

the guidance that has been provided to the of-

55 Miaskoff interview, p. 1.
56 EEOC, “Organization, Mission, and Functions,” p. VI-3.

57 Elizabeth Thornton, Director, Office of Field Programs,
EEOC, interview in Washington, DC, Apr. 1, 1998, p. 5
(hereafter referred to as Thornton interview).

58 Thornton, interview, p. 1.

59 EEOC, “Organization, Mission and Functions,” p. VI-4—
VI-5.

60 EEOC’s 1997 reorganization revised the Office of Field
Programs extensively. In addition to changing the office’s
name from Office of Program Operations to Office of Field
Programs, the reorganization consolidated two Field Man-
agement Programs (East and West) into the Field Manage-
ment Programs Unit. The reorganization eliminated Charge
Resolution Review Programs unit and created the State and
Local Programs and Field Coordination Programs units.
EEOC, “Organization, Mission, and Functions,” p. 2.

fices, Field Management Programs staff will ex-
plain the guidelines and make recommendations
concerning how the office might adjust its case
processing operations to better conform with
agency procedures.6!

e Field Coordination Programs, which is
responsible for EEOC’s alternative dispute
resolution (ADR) program, the outreach pro-
gram, including the revolving fund, and other
field-related special emphasis programs.52 Ac-
cording to the Director of the Field Coordination
Program unit, the revolving fund is a self-
sustaining training fund that was created sev-
eral years ago to provide technical assistance to
employers and others. Under the revolving fund,
technical assistance program seminars (TAPS)
are conducted, and special customer specific
training is delivered in response to the needs of
organizations requesting assistance, for a fee.63
The unit also is responsible for coordinating field
office ADR programs. Cases that appear to be
appropriate for ADR are referred to the ADR
unit for handling before the investigation proc-
ess begins.64

e State and Local Programs, which moni-
tors the State fair employment practices agen-
cies (FEPAs) and tribal employment rights or-
ganizations.65 This office recommends policy de-
velopment, oversees the State and local account,
and manages the dual-filed caseload on a. na-
tional basis.

According to the Director of the State and Lo-
cal Programs unit, analysts are assigned to coor-
dinate with the district offices to monitor FEPA
activities. Approximately 90 FEPAs have con-
tracts with EEOC for the resolution of charges
under statutes that EEOC enforces.66

61 Dudley interview, p. 1.

62 See chap. 5 for a discussion of EEQOC's alternative dispute
resolution program and chap. 7 for a discussion of the re-
volving fund.

63 Paula Choate, Director, Field Coordination Programs,
Office of Field Programs, EEQC, interview in Washington,
DC, Apr. 1, 1998 (hereafter cited as Choate interview).

64 Ibid., p. 2.

65 See pp. 48-51 below for a discussion of the State fair em-
ployment practices agencies.

66 Michael Dougherty, Director, State and Local Programs,
Office of Field Programs, EEOC, interview in Washington,
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Field Offices :
The field offices report to the Director of the
Office of Field Programs.6?” EEOC employs 1,985

staff persons in 50 field offices, which include 24

district offices, the Washington, DC field office,
and 25 area and local offices.8 District offices are
under the direct supervision of the Director of the
Office of Field Programs. Area and local offices in
a district are under the direct supervision of a
district director.6® All district offices are responsi-
ble for charge intake, investigation, conciliation,
litigation, and the ADR function.” In addition
district offices have the Federal sector hearings
program and outreach and revolving fund activi-
ties for both private and Federal sectors.”

Field offices have reported varying levels of in-
teraction with EEOC headquarters staff. The ex-
tent of interaction with headquartersis related to
the role of field staff and the office in which they
work. For example, a regional attorney stated
that she always receives timely advice from the
Office of Legal Counsel, but she was unaware of
the steps the Office of Field Programs has taken
to assist field offices in the implementation of
changes recommended by the task forces.”2 A trial
" attorney in the same office described less frequent
interaction, stating that he has called headquar-
ters approximately three times and has been
called a few times by headquarters staff.”3 Inves-
tigators have noted that they have little interac-

DC, Apr. 2, 1998, p. 1 (hereafter cited as Dougherty inter-
view).

67 EEOC, “Organization, Mission, and Functions,” pp. VI-
3—VI-15.

68 EEOC, Office of Program Operations, FY 1995 Annual
Report, p. ii. See table 3.1 for a list of district, area, and local
offices and the number of staff employed in each office.

69 EEOC, “Mission and Functions,” p. VI-15.

70 These functions are assessed in chap. 5.

71 Peggy R. Mastroianni, Associate Legal Counsel, EEOC,
letter to Frederick D. Isler, Assistant Staff Director, OCRE,
USCCR, July 17, 1998, Comments of the U.S. Equal Em-
ployment Opportunity Commission, p. 2 (hereafter cited as
EEOC Comments, July 17, 1998).

72 Pamela Thomason, Regional Attorney, Los Angeles Dis-
trict Office, EEOC, telephone interview, Apr. 14, 1998, p. 2
(hereafter cited as Thomason interview).

73 Peter Laura, Trial Attorney, Los Angeles District Office,
EEOC, telephone interview, Apr. 8, 1998, p. 3 (hereafter
cited as Laura interview).
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tion with headquarters staff.74 Alternatively, the
director of the Charlotte District Office stated that
headquarters staff has been extremely helpful
and responsive.’

In April 1998, Acting Chairman Paul M.
Igasaki directed the Office of Human Resources,
the Office of Research, Information, and Plan-
ning, the Office of Financial and Resource Man-
agement, and the Office. of Information Re-
sources Management to develop “Field Support
Plans designed to enhance service responsive-
ness and accountability to the field.”’6- The Act-
ing Chairman also recommended that the Office
of General Counsel and the Office of Field Pro-
grams jointly develop a work plan to provide en-
hanced support to field offices in the implemen-
tation of the Local Enforcement Plans.””

District Offices
The district offices are responsible for EEOC’s

enforcement functions through determination and-

litigation, as necessary, of all charges filed under
title VII, the ADEA, the EPA, and the ADA. The
district offices resolve discrimination cases using
various case processing systems, seek remedies
for employment discrimination through litigation
within the Federal court system, and eliminate
employment discrimination through investigation
and settlements.”® District offices are headed by
district directors who supervise all staff in- the
district offices except those in the legal division,
who report to regional attorneys (who in turn re-
port to the General Counsel).

In addition to the Office of the Director, most
district offices have an Enforcement Manage-
ment Group consisting of a Charge Re-
ceipt/Technical Information Unit, an Enforce-

74 See Cheryl Mabry-Thomas, Investigator, Chicago District
Office, EEOC, telephone interview, Apr, 14, 1998, p. 2
(hereafter cited as Mabry-Thomas interview); Devika Dubey,
Investigator, Boston Area Office, EEQC, telephone interview,
Apr. 10, 1998, p. 2 (hereafter cited as Dubey interview).

76 Marsha Drane, District Director, Charlotte District Office,
EEOC, telephone interview, Apr. 13, 1998, p. 2 (hereafter
cited as Drane interview).

76 Paul Igasaki, Acting Chairman, EEOC, operational rec-
ommendations presented at Apr. 21, 1998 EEOC Commis-
sion meeting.

77 Ibid.

78 EEOC, “Organization, Mission and Functions,” p. XV-3.
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ment Unit, and a Systemic Unit and a Legal Di-
vision (headed by the regional attorney).
e Charge Receipt/Technical Information
Units serve various functions, including pro-
viding administrative and technical support to
the enforcement units, assisting in substantial
weight reviews,”® and communicating with
charging parties and respondents about the
status of charges.80 :
e Enforcement Units do counseling and pre-
charge interviewing and receive charges under
title VII, ADEA, EPA, and the ADA; investigate
charges; and collect and analyze information to
resolve charges.8!
e Systemic Units recommend pattern and
practice investigations, investigate employment
systems, identify and attempt to resolve in-
stances of discriminatory practices, and review
compliance with negotiated settlement and con-
ciliation agreements.82
e Legal Divisions, supervised by the regional
attorney under the direction of the Office of
General Counsel, 83 provide legal advice to and
consult with enforcement staff during the com-
plaints process. They also review cases for which
conciliation failed and recommend to the Gen-
eral Counsel those cases that may be considered
for litigation in Federal court. They litigate title
VII, EPA, ADEA, and ADA cases under the su-
pervision of the General Counsel.84

Each district office has a program analyst in
the Office of the Director who is responsible for
coordinating and implementing the office’s out-
reach and revolving fund activities and internal
training of staff.85

Area Offices

The area offices are under the direction of the
district office. An area director provides overall
direction, coordination, and leadership support to
the office.8¢ The area offices resolve discrimination

7 See p. 17 below for a discussion of Substantial Weight
Reviews.

80 EEOC, “Organization, Mission and Functions,” p. XV-6.
81 Ibid., pp. XV—6—XV-8.
82 Tbid., p. XV-8.

83 Ibid., p. XV—4.

84 Tbid., pp. XV-8—XV-9.
85 EEOC Comments, July 17, 1998, p. 2.

86 EEOC, “Organization, Mission, and Functions,” p. XV-16.

cases8” and provide administrative and technical
support to the enforcement units for notices,
counseling, and precharge interviewing. They also
investigate charges of discrimination filed under
title VII, EPA, ADEA, and ADA.88 Each area of-
fice has a Charge Receipt/Technical Information
Unit and an Enforcement Unit(s) with functions
similar to those in district offices. However, the
area offices do not have Systemic Units or Legal
Divisions. The area offices also monitor compli-
ance, in consultation with the Legal Divisions,
and make appropriate recommendations for en-
forcement action.89

Local Offices

The local offices also are under the direction
of the district offices. Local offices do counseling
and precharge interviewing, frame written
charges of discrimination, investigate, and ob-
tain settlements for complaints filed under title
VII, EPA, ADEA, and ADA. The local offices
collect and analyze information to recommend
the disposition of charges and provide other
EEOC offices with sufficient information to ren-
der informed cause or no cause determinations.
The local offices collect the information on
charges primarily through investigation, review
of compliance reports, and monitoring.9°

Washington Field Office

The Washington Field Office (in Washington,
D.C.) is under the direction of the Office of Field
Programs. Its responsibilities include investiga-
tion, determination, and appropriate resolution
of discrimination cases, and securing relief
through implementation of various case proc-
essing systems. It also provides administrative
and technical support to the enforcement units
handling inquiries and potential charges or
complaints of discrimination under title VII,
EPA, ADEA, and ADA %

87 Ibid., p. XV-11.

88 Ibid., p. XV-12.

89 Thid.

% Ibid., pp. XV-15—XV-16.
91 Thid., pp. XV-10—XV-20.
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State and Local Fair Employment
Practices Agencies

District offices oversee from one to nine State
and local fair employment practices agencies
(FEPAs). There are approximately 90 FEPAs
with which EEOC contracts for resolution of
charges under the statutes EEOC enforces.92
EEOC’s “partnership” with certified FEPAs in
processing employment discrimination charges
has its statutory basis in title VII of the Civil
Rights Act of 1964.928 FEPAs are any certified
State or local authority with which the EEOC
can dual-file title VII, ADEA, and ADA
charges.% The use of FEPAs in handling em-
ployment discrimination cases under the direc-
tion of the EEOC is found in EEOC’s procedural
regulations.% :

State and local FEPAs receive payment to in-
vestigate and resolve employment discrimina-
tion charges. Generally, FEPAs are State and
local agencies that enforce State antidiscrimina-
tion ordinances that cover a broad range of civil
rights and human rights laws.% States with laws
that are similar in enforcement and intent to the
civil rights laws enforced by EEOC contract with
EEOC for the resolution of charges that can be
dual-filed under the State law and the Federal
law.97 Many FEPAs were in existence for over 20
years before the establishment of the EEOC. In
fact, at its creation, EEOC was seen by some
legislators and researchers to be the national or
Federal counterpart to these agencies.%

According to the Director of State and Local
Programs, each field office has a State and local
coordinator who has contact with the FEPAs.
Program analysts in the Office of Field Pro-
grams, State and Local Programs Division, work
with the State and local coordinators. Occasion-

92 Dougherty interview.

93 42 U.S.C. § 2000e—5 (1994).

94 EEOC, “FEPA Task Force Report,” pp. I-1, XVII; 42
U.S.C. § 20002-5(c) (1994).

95 29 C.F.R. §§ 1601.70-1601.80 (1997).

9 See USCCR, Federal Civil Rights Enforcement Effort,
1971, p. 85. .

97 Dougherty interview, p. 2. 7

98 See USCCR, Federal Ciuvil Rights Enforcement Effort
(Washington, DC: U.S. Government Printing Office, 1971),

p. 85 (hereafter cited as USCCR, Federal Civil Rights En-
forcement Effort, 1971).
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ally, FEPA staff may work directly with the pro-
gram analysts at headquarters, or a FEPA direc-
tor may interact directly with the Director of
State and Local Programs. EEOC headquarters
staff does not conduct onsite visits of FEPAs,
primarily because of a lack of resources.?

EEOC does not dictate the method of investi-
gation FEPAs use to handle dual-filed charges.
EEOC provides assistance, as needed, but does
not get involved in the investigation process.
Dual-filed cases are not prioritized as category
A, B, or C. Each FEPA has its own intake and
categorization methods.1%0 FEPAs investigate
only those complaints that are filed directly with
them. FEPAs do not usually investigate cases
that are first filed with EEOC.101

Congress earmarks funds in EEOC’s annual
appropriationbudget specifically for the State and
local program.192 In fiscal year 1995, the State
and local program received an appropriation of
$26.5 million. Of the total, approximately $24
million was used to contract with 89 FEPAs to
complete a total of 48,486 “dual-filed” (filed with
both EEOC and the FEPA) cases.103 For FEPAs to
receive payment for their assistance, there has to
be a “contract” between EEOC and the FEPAs.104
These “contracting principles” are in a document
that sets forth eligibility criteria that a State or
local agency must meet for continuing yearly con-
tracts.105 The contracting principles between
EEOC and FEPAs are approved by the Commis-

99 Dougherty interview, pp. 1-2.

100 Dougherty interview, p. 2. See South Dakota Division of
Human Rights, letter to Frederick D. Isler, Assistant Staff
Director, OCRE, USCCR, March 1998.

101 See Norman Lindell, Deputy Director, State of West Vir-
ginia Human Rights Commission, letter to Rebecca Kraus,
USCCR, Mar. 31, 1998.

102 EEOC’s funding relationship with the FEPAs began in
1966 with a small research contract. Currently, funds to pay
FEPAs are provided as part of EEOC's annual appropria-
tions. EEOC, “FEPA Task Force Report,” p. III-5; EEOC
1992-97 Budget Reports.

103 EEOC, “FEPA Task Force Report,” pp. III-5; V-1. The
“fee” for the 48,486 “dual filed” charge resolutions was $500
per charge and $50 for each of the 2,067 intake charges.
Ibid., p. V-1.

104 Most FEPAs have title VII contracts; however, some do
not have ADA or ADEA contracts. See EEOC, “FEPA Task
Force Report,” p. X-3.

105 bid., p. ITI-8.


https://methods.10
https://resources.99
https://1601.70-1601.80
https://charges.94

|
'r
|
|

sion each year and are amended to reflect chang-
ing priorities in case processing.106

A FEPA must meet certain requirements to
be eligible for a contract. A State or local agency
must have been “designated” as a FEPA for at
least 4 years before its work can be “certified” by
EEOC.107 To become a “designated” FEPA, the
State or local agency must be in a locality that
has a fair employment practice law and must be
an agency or authority empowered to seek or
grant relief or institute criminal proceedings un-
der the law. In addition, the agency must submit
a written request to the Director of Field Pro-
grams with a copy of its fair employment prac-
tice laws and regulations.108

According to EEOC’s Director of State and Lo-
cal Programs, EEOC reviews the State laws to
determine if they are compatible with the Federal
laws; they also may review the local regulations.
Because not all laws are compatible, FEPA con-
tracts may specify that only certain statutes may
be handled by the FEPA.109 For instance, the
FEPA for the State of Tennessee does not investi-
gate ADA complaints where an individual re-
quires reasonable accommodation, because the
Tennessee State statute does not allow the FEPA
to require an employer to provide reasonable ac-
commodation to an individual with a disability.110
However, FEPAs that have more stringent re-
quirements are authorized to handle dual-filed
cases. For example, the Director of Enforcement
for the Washington State Human Rights Commis-
sion noted two differences between the ADA and
the Washington State Law Against Discrimina-
tion (RCW 49.60). The State law covers employers
of 8 or more employees, while the ADA covers
employers of 15 or more. Further, the State ad-
ministrative rule (WAC 162-22-040 (1) (a), (b))
defines disability to include temporary medical
conditions that are excluded from the Federal

106 Ibid., pp. I1I-1-2, 5, and 8.
107 Ibid., p. V-1.

108 Ibid., pp. V-1-2.

109 Dougherty interview, p. 2.

110 Ronald L. Hardaway, Administrative Services Assistant,
State of Tennessee Human Rights Commission, letter to
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR,
June 10, 1998, attachment, p. 2 (hereafter cited as Har-

- daway letter).

law.111' Similarly, the disability employment law
for the State of Maine includes all employers with
at least one employee.112 -

A certified FEPA is a State and local agency
that has been recognized by EEOC as having con-
sistently produced quality work conforming to
EEOC guidelines, has been a FEPA for at least 4
years, and has had at least 95 percent of its
charge resolutions accepted for contract credit by
EEOC in the most recent 12-month period.!13 In
fiscal year 1994, 75 of the 84 FEPAs under con-
tract were certified.114 Once a FEPA is certified,
EEOC automatically accepts a certain percentage
of the FEPA'’s title VII charge resolutions.

The Equal Employment Opportunity Act of
1972, which amended title VII, requires that
EEOC give “substantial weight” to final findings
and orders of State and local agencies.1l® Cur-
rently, EEOC uses a Substantial Weight Review
process to determine whether a FEPA’s resolu-
tion of dual-filed charges meets EEOC stan-
dards. The purpose of the review is to ensure
that all jurisdictional requirements have been
met, all evidence or information meets EEOC
guidelines and standards for investigation, all
parties were notified properly of the charge
resolution, and that the time period for FEPA
appeal, if applicable, has elapsed.!16 The review
requires EEOC to examine all documentation
obtained by the FEPA during its investigation of
a dual-filed charge.117

Before certification of a FEPA, EEOC con-
ducts Substantial Weight Reviews of 100 percent
of the FEPA cases. Once a FEPA is certified,
EEOC does a Substantial Weight Review of only
a portion of the FEPA’s cases.18 A Substantial

111 Edmon Lee, Director of Enforcement, Washington State
Human Rights Commission, State of Washington Human
Rights Commission, letter to Frederick D. Isler, Assistant
Staff Director, OCRE, USCCR, Apr. 17, 1998, enclosure.

112 Patricia E. Ryan, Executive Director, Maine Human
Rights Commission, letter to Frederick D. Isler, Assistant
Staff Director, OCRE, USCCR, Apr. 14, 1998, enclosure.

113 EEOC, “FEPA Task Force Report,” p. VIII-3.
114 Thid., p. VIII-5.

115 Pub. L. No. 92-261, § 4, 86 Stat. 103, 104 (codified at 42
U.S.C. § 2000e-5(b) (1994)).

116 EEOC, “FEPA Task Force Report,” p. VIII-1.
117 Thid.

118 Thid., p. V-1. The parties to the charge can request a
Substantial Weight Review through a written request
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Weight Review also is done if a charging party is
adversely affected by the FEPA’s decision. The
charging party must make such a request within
15 days of the FEPA decision.!19

EEOC requires that a minimum of 25 percent
of title VII charges from certified FEPAs receive
Substantial Weight Review. ADA and ADEA
charges do not count toward the minimum re-
quirement for title VII. In 1994, 36.4 percent of
the title VII charges were given Substantial
Weight Review.120 In fiscal year 1994, EEOC
field offices did 25,065 Substantial Weight Re-
views for title VII, ADEA, and ADA, of which
98.5 percent (24,346) were accepted and 2.5 per-
cent (727) were rejected.!?! It is unknown how
many of the cases rejected were ADA charges.

In 1995 the contracting principles required
that no more than 10 percent of a FEPA’s charge
resolutions for contract credit could be attribut-
able to the ADA.122 The 10 percent ceiling was
imposed because of the “novelty of the legal issues
involved, the possibility that state disability stat-
utes may differ in substance from the ADA, and
as an incentive to close the gap in FEPA backlogs
for aging inventory filed under other statutes.”123
However, the 10 percent limitation on acceptance
for contract credit did not mean that the FEPAs’
overall workload consisted of 10 percent disability
investigations. For example, in 1995, the FEPAs
processed more disability charges under their own

- disability statutes. The 10 percent limitation only

meant that the FEPAs were not eligible for pay-
ment for those ADA cases exceeding the 10 per-
cent ceiling, which was removed in the 1996 con-
tracting principles.124

EEOC’s National Enforcement Plan encour-
ages “joint investigative and enforcement activi-
ties” between field offices and FEPAs, and solici-
tation of suggestions from the FEPAs in devel-

within 15 days from notification of the FEPA final finding.
Ibid., p. VIII4.

119 29 C.F.R. § 1601.76 (1997). See Dougherty interview, p. 3.
120 EEOC, “FEPA Task Force Report,” p. VIII-5.
121 Tbid.

122 EEOC, “EEOC’s FY 1995 Contracting Principles for State
and Local FEP Agencies,” Aug. 5, 1994, p. 19.

123 EEOC, “FEPA Task Force Report,” p. VI—4.

124 See EEOC, “Fiscal Year 1996 Contracting Principles for
State and Local Fair Employment Practices Agencies,” Sept.

13, 1995.
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oping their Local Enforcement Plans.125 Cur-
rently, there is little coordination between
FEPAs and local EEOC offices in investigations.
EEOC occasionally assists FEPAs with subpoena
enforcement or by filing an amicus brief for a
FEPA case.!?6 In addition, there may be local
events in which both a FEPA and EEOC office
do outreach activities.127

EEOC does provide some training and tech-
nical assistance to FEPA staff, within budgetary
constraints. For instance, one FEPA reported to
the Commission that “[s]hortly after the ADA
statute went into effect, the EEOC provided an
education session covering. its regulations,
guidelines and statute. Since then the [FEPA]
and the EEOC f[have]. . .maintained a continu-
ous dialogue coordinating the process to insure
that it operates as efficiently as possible.”128 The
task force on the relationship between EEOC
and FEPAs recommended that a comprehensive
training program be developed to meet the needs
of the FEPAs. Such a program should include
training on State and local program procedures;
substantive information (e.g., legal theories, in-
vestigative techniques, EEOC policy guidance,
etc.); outreach and community relations; and
management and administration.'?® EEOC’s
FEPA task force recommended that EEOC hold
joint training with the International Association
of Official Human Rights Agencies and the Na-
tional Association of Human Rights Workers.130

FEPA staff reported that local EEOC offices
currently provide them with training, informal
guidance, and other forms of technical assis-
tance.13! For example, one FEPA noted: “Because

125 EEOC, “National Enforcement Plan,” p. 10.

126 Leslie L. Goddard, Director, Idaho Human Rights Com-
mission, letter to Frederick D. Isler, Assistant Staff Direc-
tor, OCRE, USCCR, Mar. 27, 1998. See Dougherty inter-
view, p. 3.

127 Dougherty interview, p. 3.

128 Hardaway letter, attachment, p. 2.

129 EEOC, “FEPA Task Force Report,” pp. XIII-1 to XIII-4.
130 Thid., p. XIII-3.

131 See Donald E. Newton, Manager, State of Connecticut
Commission on Human Rights and Opportunities, letter to
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR,
Apr. 2, 1998; State of Wyoming Department of Employment,
Division of Labor Standards, letter to Frederick D. Isler,
Assistant Staff Director, OCRE, USCCR, Apr. 1, 1998; Leslie
L. Goddard, Director, Idaho Human Rights Commission,
letter to Frederick D. Isler, Assistant Staff Director, OCRE,



ADA is new and broader in scope than previous
statutes protecting the rights of persons with
disabilities, training is vital to implementation
and enforcement of the statute. To that end,
EEOC has provided extremely valuable training
to our compliance staff.”132 In addition, FEPA
directors attend an annual meeting, usually at
EEOC headquarters, which provides training on
different areas.!33 However, the FEPA task force
report stated that this training was not suffi-
cient to meet the needs of all FEPA staff.134

Past Performance and
Recent Initiatives

Ever since its creation in 1964,135 EEOC’s at-
tainment of its goals has been hampered by
seemingly insurmountable problems. In contrast
to its broad jurisdiction, EEOC has been pro-
vided only limited means to enforce the statutes
under its jurisdiction. In the beginning, EEOC
was to eliminate employment discrimination
through “informal methods of conference, con-
ciliation and persuasion,” but had no enforce-
ment powers to penalize those who violated the
law.13¢ Further, management turnovers, insuffi-
cient staff, limited funding, lack of training, and
an enormous backlog in cases have been persis-
tent obstacles for EEOC.137  Throughout the
1980s and 1990s decreases in staff, increases in
the number of charges filed, and budget prob-
lems have hindered the ability of EEOC to ac-

USCCR, Mar. 27, 1998; Winona Lake, Interim Associate
Director, Government of the District of Columbia, Depart-
ment of Human Rights and Local Business Development,
letter to Frederick D. Isler, Assistant Staff Director, OCRE,
USCCR, Mar. 25, 1998.

132 Willis C. Ham, Commissioner, State of South Carolina,
Human Affairs Commission, letter to Frederick D. Isler,
Assistant Staff Director, OCRE, USCCR, Mar. 25, 1998.

133 Dougherty interview, p. 3.

134 EEOC, “FEPA Task Force Report,” p. XIII-2.

135 Civil Rights Act of 1964, Pub. L. No. 88-352, § 705, 78
Stat. 241, 258 (1964) (codified as amended at 42 U.S.C. §
2000(e)—4(a) (1994). .

136 USCCR, Federal Civil Rights Enforcement Effort, 1971,
p- 86.

137 Tbid., pp. 87-88; USCCR, The Federal Civil Rights En-
forcement Effort—1974: Vol. V, To Eliminate Employment
Discrimination, July 1975 (hereafter cited as USCCR, The
Federal Civil Rights Enforcement Effort—1974, Vol. V).
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complish its mission.!38 Further, the enactment
of the ADA in 1990 and the Civil Rights Act of
1991 resulted in a 26 percent increase in the
number of charges filed.139

When former Chairman Gilbert F. Casellas
came into office in October 1994, he appointed
three task forces to chart a new course in charge
processing systems for the EEOC. These task
forces analyzed alternative dispute resolution,
charge processing, and State and local fair em-
ployment practices agencies. Each task force as-
sessed its respective area in depth.!40 In 1995, as
a result of task force recommendations, EEOC
streamlined its charge processing procedures. In
addition, EEOC rescinded three enforcement,
administrative, and litigation policies:

e the “full investigation” policy that re-

quired the agency to investigate fully each

charge it received in the order in which it was

received;

¢ the “full remedies” policy that required the

agency to seek resolutions, including full

remedies, for all meritorious cases; and

138 USCCR, Federal Civil Rights Commitments: An Assess-
ment of Enforcement Resources and Performance
(Clearinghouse Publication 82, Washington, DC: U.S. Gov-
ernment Printing Office, November 1983) (hereafter cited as
USCCR, Federal Civil Rights Commitments); GAO, EEOC
and State Agencies Did Not Fully Investigate, p. 2; USCCR,
Federal Enforcement of Equal Employment Requirements
(Washington, DC: U.S. Government Printing Office, July
1987) (hereafter cited as USCCR, Federal Enforcement of
Equal Employment Requirements).

139 EEOC: An Overview: Hearings Before the Subcomm. on
Select Education and Civil Rights of the House Comm. on
Education and Labor, 103d Cong. (1993) (statement of Linda
G. Morra, Director, Education and Employment Issues,
Human Resources Division, General Accounting Office)
(hereafter cited as GAO, EEOC Overview); Hearings to Re-
view the Equal Employment Opportunity Commission: Hear-
ing Before the House Comm. On Education and Workforce,
105th Cong. 1-2 (Oct. 21, 1997) (statement of William H.
Brown, III, Esq., Schnader, Harrison, Segal & Lewis)
(hereafter cited as Brown testimony).

140 EEOC, Office of Program Operations, FY 1995 Annual
Report, p. 5. Three new task forces have been formed to assess
certain areas and formulate recommendations for action. Two
were assigned the task of reviewing changes made in charge
processing and ‘the agency’s litigation program to assess their
effectiveness and whether modifications need to be made. The
third task force is examining industry practices in the area of
equal employment opportunity. EEOC, “Strategic Plan: 1997-
2002,” OMB Review Copy, Aug. 18, 1997 (hereafter cited as
EEOC, “Strategic Plan,” pp. 20-1).



e the “statement of enforcement” policy

which provided that all cause cases in which

conciliation failed would be recommended for

litigation.141 v _

In April 1995, EEOC adopted new procedures.
They called for charges of discrimination to be
handled in order of priority, with the most merito-
rious charges being processed first, charges with
possible merit being processed second, and
charges with little likelihood of merit being closed
expeditiously.’42 Under these procedures, charges
are categorized into three categories: (1) “A”
charges (or priority charges under the enforce-
ment plans), which are likely to result in cause
findings, and charges that may result in irrepara-
ble harm if not resolved quickly; (2) “B” charges,
which require further investigation to determine
if they are likely to lead to cause findings; and (3)
“C” charges, which are not likely to result in cause
findings. Charges in the latter category are to be
closed immediately.143

National Enforcement Plan

One of the key recommendations of the Task
Force on Charge Processing, whose recommen-
dations were adopted unanimously by the Com-
missioners in April 1995, was that the EEOC
develop national and local enforcement plans to
set priorities.144 In February 1996, EEOC issued
its National Enforcement Plan (NEP).145 The
NEP identifies priority issues and sets forth a
plan for administrative enforcement and litiga-
tion of title VII, ADEA, EPA, and ADA.146 The
NEP calls for EEOC to eliminate discrimination
through a three-pronged strategy: (1) education
and outreach; (2) voluntary resolution of dis-
putes; and (3) where voluntary resolution fails,

141 Brown testimony, p. 2.

142 EEOC'’s priority charge handling procedures are assessed
in chap. 5.

143 EEOC, “Priority Charge Handling Procedures,” pp. 4-5.

144 EEOC, “Charge Processing Task Force Report,” Execu-
tive Summary.

145 Tn a motion unanimously adopted on Apr. 19, 1995, the
Commission accepted the Charge Processing Task Force’s
recommendations and directed the development for its ap-
proval of a National Enforcement Plan identifying priority
issues and setting out a plan for administrative enforcement
for all laws within its jurisdiction. EEOC, “National En-
forcement Plan,” February 1996.

146 EEQC, “National Enforcement Plan,” p. 1
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use of strong and fair enforcement.!4” To carry
out its mission, the NEP calls for EEOC to im-
plement extensive public education and techni-
cal assistance at both the national and local level
and to implement voluntary resolution through
the use of alternative dispute resolution.148
“Firm and fair” enforcement is viewed as critical
to the EEOC mission; it will include investiga-
tion and litigation when efforts to achieve volun-
tary compliance fail.149

Following the strategy of prioritizing charges
adopted in April 1995, the NEP stresses that
“the combination of limited resources and in-
creasing demands” requires EEOC to implement
a “prioritized” enforcement strategy.!5® The NEP
added substance to the new priority charge proc-
essing procedures by spelling out more clearly
which issues in charges would be given the high-
est priority. The NEP acknowledges that, given
limited resources, EEOC “cannot be all things to
all of its various constituencies” and that “a care-
fully prioritized and coordinated enforcement
strategy” is necessary for EEOC to achieve its
mission.15!

Under the NEP, the first category of priority
charges (“A”) includes “cases involving violations
of established anti-discrimination principles,
whether on an individual or systemic basis, in-
cluding Commissioner-charged cases raising is-
sues under the NEP, which by their nature could
have a potential significant impact beyond the
parties to the particular dispute.” This category
includes cases “involving repeated and/or egre-
gious discrimination” and “challenges to broad-
based employment practices affecting many em-
ployees or applicants.” The second category of
priority charges is those with the potential of
promoting law that supports the antidiscrimina-
tion purposes of the covered statutes. The NEP
explicitly includes charges raising questions as
to the interpretation of the ADA, and other anti-

147 Thid., p. 2.

148 Thid., pp. 2-3. Alternative dispute resolution (ADR) facili-
tates voluntary alternative methods to resolve charges. It
focuses on early resolution of disputes where agreement
between the charging and alleged discriminating parties is
possible without using formal processing procedures.

149 EEQOC, “National Enforcement Plan,” p. 3.

150 Tbid., pp. 3—4.

151 Ibid., p. 3.



discrimination laws, within this category. It also
includes cases where there has been a conflict in
the Federal circuit courts on issues for which
EEOC desires Supreme Court resolution. The
third category of priority charges includes those
cases that involve the integrity or effectiveness
of EEOC’s enforcement process (such cases in-
cluding allegations of retaliation, challenges of
EEOC policy guidance or regulations, or breach
of an agreement in a charge that was settled
earlier).152

The NEP indicates that the priority of the
charge dictates the immediate attention it re-
ceives and the methods for resolving the charge.
Determination of whether a case should be pur-
sued under the NEP is based on the issue raised
and an assessment that the strength of the case
supports the decision to continue with the
charge.153 These priorities apply to all of the
statutes, and apply, as appropriate, to EEOC’s
investigation, conciliation and litigation, in-
cluding trial, appellate, and amicus curiae par-
ticipation.154

According to some EEOC staff, the work of
the agency has not changed greatly since the
implementation of the National Enforcement
Plan. An Assistant General Counsel in Systemic
Enforcement Services stated that the work of his
office has changed only in that litigation issues
are generally determined in advance as informed
by the NEP.155 A trial attorney in the New York
District Office said that her job duties had not
changed much since the implementation of the
NEP and the new charge processing procedures.
However, there is currently more of a focus on
meritorious cases and a clearer sense of priori-
ties.1%6 Similarly, an investigator in the Boston
Area Office stated that her workload has re-
mained the same; the only difference is that now
they categorize cases and can identify the direc-
tion they will take in investigating a charge.157

Other staff members have noted great

.changes since the NEP was introduced. For ex-

152 Tbid., pp. 4-6.

153 Ibid., p. 3.

154 Tbid., p. 4.

155 ] etwin interview, p. 2.

156 Katherine Bissel, Trial Attorney, New York District Of-
fice, EEOC, telephone interview, Apr. 8, 1998, pp. 1-2.

~ 157 Dubey interview, p. 1.
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ample, an Assistant General Counsel in Litiga-
tion Management Services stated that since the
NEP was adopted, staff members are able to
make strategic decisions because they no longer
are committed to investigate fully every charge.
Although the oversight and litigation support
functions of the Litigation Management Services
unit have not changed greatly, the unit now is
more involved in litigation development than
before, because EEOC staff has more flexibility
to choose cases.158

Local Enforcement Plans

The NEP required that each district director
and regional attorney develop a Local Enforce-
ment Plan (LEP) and submit it to the Commis-
sion, the General Counsel, and the Director of
the Office of Field Programs.159 The LEPs should
include the following components:

A. An evaluation and strategy to address the provi-
sion of Commission services to underserved popula-
tions and geographic regions, as well as employment
practices of particular importance in the region
served by each district office.

B. A description and identification of the local issues
which are in the National Enforcement Plan.

C. A description of each office’s plan to resolve the
pending cases in the office’s inventory, including the
long term plans to use Alternative Dispute Resolution
techniques as part of its charge processing activities.160

Each district office must also submit a docu-
ment detailing its plan to implement the LEP.
This implementation document should describe
the district office’s strategy for meeting its objec-
tives and using its resources, as well as give
headquarters information for planning, staffing
and the allocation of resources in the field.16!
The document should prioritize and justify the
issues identified in the LEP; identify pending
charges/suits that fall within the local priority
list and indicate those that would have greater
impact; identify charges that can be pursued
with the resources; and describe how the results
will be achieved, including timelines.162

158 Scanlan interview, p. 2.

159 EEOC, “National Enforcement Plan,” p. 7.
160 Thid.

161 Thid.

162 Thid., pp. 7-8.
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Although the LEPs are linked to the NEP,
each district was instructed to identify its own
enforcement priorities and target population.
According to former Chairman Gilbert Casellas,
although the ADA was targeted in the NEP, only
17 percent of the LEPs targeted the ADA as a
high priority.163

The district offices used different methods for
identifying priorities. The Chicago District Of-
fice, for example, relied on input from top staff,
including the district director, the deputy direc-
tory, the regional attorney, and enforcement
managers. This office compiled a list of issues on
which it wanted to focus. The office had always
targeted downstate Illinois, and Hispanics, Afri-
can Americans, and Asian Americans.16¢4 The
Charlotte District Office developed its Local En-
forcement Plan through extensive work with the
community. According to the district director, 21
meetings were held with various groups to iden-
tify their concerns. Further, the office identified
underserved areas by analyzing its database of
cases.165 The district director in Dallas said that
outside stakeholders were invited to provide in-
put into the LEP; however, because the office
had a short deadline, staff did not get much re-
sponse from outside groups. Thus, the plan was
primarily developed by staff.166

The various methods for developing LEPs
and the geographic differences among district
offices led to a variety of enforcement priorities.
For example, the Albuquerque District Office
will focus on outreach and education, identifying
local enforcement priorities, and developing a
plan for workload resolution. Its outreach and
education efforts will be targeted towards Native
Americans, Hispanics, African Americans, per-
sons over 40 years of age, individuals with dis-
abilities, and women. The Albuquerque District
Office LEP also identifies 13 major issues, in-
cluding sexual harassment; speak-English-only

163 Gilbert Casellas, Chairman, and Peggy Mastroianni, Asso-
ciate Legal Counsel, EEOC, interview in Washington, DC,
Nov. 25, 1997, p. 3 (hereafter cited as Casellas interview).

164 Julie Bowman, Enforcement Manager, Chicago District
Office, EEOC, telephone interview, Apr. 8, 1998, pp. 1-2.

165 Drane interview, p. 2.

166 Jacqueline Bradley, Director, Dallas District Office,

EEOQC, telephone interview, Apr. 16, 1998 (hereafter cited as
Bradley interview).
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rules; individuals with disabilities who have
been denied employment opportunities; disabil-
ity bases of diabetes, visual or hearing impair-
ments, HIV, and life-threatening conditions; and
per se violations of preemployment hiring prac-
tices.16”7 The LEP does not describe how nonpri-
ority cases will be handled.

In comparison, the Charlotte District Office
identifies 23 local priority issues, which include
definitions under the ADA, discrimination against
persons with communicable diseases, and unlaw-
ful medical screening under the ADA. In addition,
local priorities for the Charlotte District Office
include general civil rights issues, such as dis-
crimination against persons in underserved
groups, retaliation, disparate impact, and broad-
based employment practices. The LEP states, “Of
course, the office will continue to pursue meritori-
ous charges and cases that do not fall within the
enumerated priorities, as is consistent with the
Commission’s statutory responsibilities.”168

District offices state that their LEPs were de-

veloped in concert with the NEP, the priority
charge handling procedures, and input from lo-
cal stakeholders.16® However, little detail is pro-
vided on the process used to identify and priori-
tize issues, other than identifying issues based
on the case inventory and input from stakehold-
ers.170 It is unclear whether each district office
followed the same approach. Although the NEP
states that each office should develop a docu-
ment describing how it will implement its LEP
and that the document should justify the LEP’s
prioritization, this has not been uniformly in-
cluded in the LEPs.17!

167 EEOC, Albuquerque District Office, “Local Enforcement
Plan,” Mar. 6, 1997, pp. 1-5.

168 EEOC, Charlotte District Office, “Local Enforcement
Plan,” pp. 13-16.

169 See EEOC, Cleveland District Office, “Local Enforcement
Plan,” July 12, 1996, p. 2.

170 1J.S. Equal Opportunity Commission, San Antonio District
Office, “Local Enforcement Plan,” draft, Oct. 7, 1996, p. 3.

171 EEOC, “National Enforcement Plan,” p. 7. Some district
offices appear to have included the implementation plan in
the LEP. See EEOC, Houston District Office, “Local En-
forcement Plan.” Further, the Commission was provided
only the “public portions” of the LEPs; thus, this information
may not be publicly available. Peggy R. Mastroianni, Associ-
ate Legal Counsel, EEOC, letter to Frederick Isler, Assis-
tant Staff Director, OCRE, USCCR, Mar. 6, 1998, p. 3. For
example, section D-2 of the St. Louis District Office LEP,



Each LEP also identifies outreach strategies.
For example, the Los Angeles District Office
held “Public Outreach Month” in June 1996.
During that month, public meetings were held
with constituency groups, and public service an-
nouncements were made on television and radio
stations and printed in local media. In addition,
talk show appearances were scheduled on local
Spanish and Asian language cable television sta-
tions.1”2 According to EEOC staff in the Los An-
geles District Office, southern California is a
very diverse area. In 1997, their outreach efforts
focused on the Hispanic community. Staff
scheduled several meetings with migrant work-
ers in which they took charges, held training
sessions, and provided other information.173
Similarly, the district director in Dallas noted
that the LEP is provided to stakeholder groups
at technical assistance and outreach programs.
For example, she has worked with chambers of
commerce and various bar associations, and has
given it to them.174

The LEP for the Milwaukee District Office
provided a schedule of speeches to be given by
the area office director, program analysts, senior
trial directors, a Minneapolis Area Office repre-
sentative, and the regional attorney. This LEP
also outlined plans for offering seminars, devel-
oping an Internet home page, sending mailings
and newsletters to interested groups, writing
and compiling newspaper articles, appearing on
local media shows, and participating in meet-
ings, community forums, and roundtables.175 In-
formation on costs and resources required for
such activities is not included in the LEPs.

The 1998 joint report of the Priority Charge
Handling Task Force and the Litigation Task
Force recommended that LEPs be revised so that
goals are clearly stated and achievable. The re-

which ranks each priority issue and justifies its selection as
a priority, was not provided to the Commission. See U.S.
Equal Opportunity Commission, St. Louis District Office,
“Local Enforcement Plan,” p. 2.

172 EEOC, Los Angeles District Office, “Local Enforcement
Plan,” 19961997, p. 10.

173 Rosa Viramontes, Enforcement Manager, Los Angeles
District Office, EEOC, telephone interview, Apr. 19, 1998, p.
2 (hereafter cited as Viramontes interview).

174 Bradley interview.

175 EEOC, Milwaukee District Office, “Local Enforcement
_Plan,” July 1, 1996, pp. 8-13.
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port acknowledged that headquarters had not
provided appropriate guidance for development
of the LEPs, resulting in LEPs that “have not
consistently served the purpose intended by the
Commission in the NEP.”176 The report further
stated: “The LEPs are so different in format that
they are difficult to use. . . .some viewed the LEP:
as an aspirational document, while others
treated it as a contract for performance.”1?” The
report noted that LEPs should include quantita-
tive and qualitative measures of performance,
increased emphasis on the use of Commissioner
charges and directed investigations, and more
proactive outreach, especially targeted toward
underserved groups.178

The 1998 joint task force report also noted
that the field offices did not adequately coordi-
nate with local stakeholder communities when
determining their LEP priorities. Although the
process may not yield immediate results, it is
crucial that field offices develop relationships
with EEOC’s customers “if the Commission is to
be an effective civil rights enforcement agency
serving the nation as a whole.”1”9 According to
the joint task force, LEPs should clearly show
how outreach will be used to accomplish the ob-
jectives of the LEPs and overcome barriers that
have caused groups to be underrepresented. The
task force report further notes that EEOC must
use media resources to explain to the public its
mission and the purpose of its litigation and en-
forcement activities.180

In EEOC’s April 1998 Commission meeting,
Acting Chairman Igasaki presented several rec-
ommendations in response to the joint report of
the Priority Charge Handling Task Force and
the Litigation Task Force. The Acting Chairman
recommended that the Local Enforcement Plans
should be contracts between headquarters and
field offices. The Office of Field Programs (OFP)
and the Office of General Counsel (OGC) were
instructed to design and implement a uniform
LEP format “that contains sufficient detail to

176 EEOC, Priority Charge Handling Task Force, Litigation
Task Force Report, March 1998, p. 32 (hereafter cited as
EEOC, March 1998 Task Force Report).

177 Ibid.

178 Ibid., pp. iv-v.
179 Ibid., p. 11.
180 Tbid.



evaluate an office’s use. of its resources in ob-
taining results in NEP/LEP Cases.”181 Acting
Chairman Igasaki also directed the General
Counsel and the Director of the Office of Field
Programs to form a National Enforcement Strat-
egy Group to develop methods of monitoring the
implementation of the NEP and LEPs. Further,
the Acting Chairman directed OFP and OGC to
prepare an analysis of the effect of the fiscal year
1999 LEPs.182

1997-2002 Strategic Plan

In accordance with the mandate of the Gov-
ernment Performance and Results Act of 1993
(GPRA),183 EEOC developed its 1997-2002 Stra-
tegic Plan and submitted it to the Office of Man-
agement and Budget (OMB) for review .in
August 1997.18¢ Under GPRA each Federal
agency is required to develop a strategic plan
that includes a mission statement covering the
major functions of the agency, general goals and
objectives; a description of how to accomplish the
goals and objectives (including a description of
the operational processes, skills, and technology
and human capital, information, and other re-
sources required); an explanation of how per-
formance goals are to be related to the goals and
objectives of the strategic plan; an identification
of external factors that could affect the achieve-
ment of the goals and objectives; and a descrip-
tion of how program evaluations are to be used
in establishing or revising the goals and objec-
tives.185 The GPRA also specifies that annual
performance plans shall be included in each
agency’s budget. Such plans shall establish per-
formance goals, express such goals in measur-
able form, describe resources required to achieve
performance goals, establish performance indi-
cators to assess outputs and outcomes, and pro-

181 Paul M. Igasaki, Acting Chairman, EEOC, Recommenda-
tions made at EEOC Commission meeting, Apr. 21, 1998.

182 Thid.
183 5 U.S.C. § 306 (1994).

184 A strategic plan is required of all Federal agencies under
the Government Performance and Results Act, signed by
President Clinton in 1996. The plan should set out long
term goals and objectives for which an agency can be held
accountable. See EEOC, “Strategic Plan: 1997-2002,” OMB
Review Copy, Aug. 18, 1997, p. 1 (hereafter cited as EEOC,
“Strategic Plan”).

1855 U.S.C. § 306 (1994).
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vide a basis for comparing program results to
performance goals.186

EEOC’s Strategic Plan summarizes its his-
torical mandate, the evolution of its mission and
responsibilities, and EEOC’s recent and ongoing
initiatives designed to permit it to carry out its
mission and responsibilities consistent with
GPRA. The Strategic Plan also highlights the
positive results the agency has obtained, such as
a reduction in its backlog and the collection of
“over 425 million dollars for victims of discrimi-
nation over the past two and one-half years.”187
To carry out EEOC’s mission, the Strategic Plan
states that Federal laws will be enforced through
a wide range of activities, including administra-
tive and judicial actions through investigation,
adjudication, settlement, conciliation, alterna-
tive dispute resolution, litigation, policy guid-
ance, education, technical assistance, and out-
reach.188 The plan also identifies two major goals
to achieve its mission, as well as subgoals and
objectives. The first goal is to “promote equal
opportunity in employment by enforcing the
Federal civil rights employment laws through
administrative and judicial actions.”!8® The sec-
ond goal is to “promote equal opportunity in em-
ployment by enforcing the Federal civil rights
employment laws through education and techni-
cal assistance.”19 These general goals echo the
mission of the agency.

Subgoals under the first general goal are: im-
proving the effectiveness of the administrative
process and litigation program, improving proc-
essing of Federal equal employment opportunity
complaints, and working with State and local
FEPAs and tribal employment rights organiza-
tions to improve charge processing. Subgoals
under the second general goal are: encouraging
and facilitating voluntary compliance and in-
creasing knowledge about rights under equal
employment opportunity laws.199 The EEOC
Strategic Plan also identifies a general support-
ing objective, which is to enhance the effective-

185 31 U.S.C. § 1115 (1994).

187 EEOC, “Strategic Plan,” p. 16.
188 Thid., p. 34.

189 Ibid., p. 36.

190 Tbid., p. 38.

191 Tbid., pp. 36-38.




ness of employees in achieving the agency’s mis-
sion and general goals. The plan identifies the
following activities to achieve this: enhance staff
capabilities and knowledge; evaluate organiza-
tional components, procedures, and processes;
and improve technological competency.192

EEOC'’s Strategic Plan does not develop fully
many of the items required by the GPRA. Ac-
cording to testimony before the House Subcom-
mittee on Employer-Employee Relations of the
Committee on Education and the Workforce, the
EEOC Strategic Plan “suffers from diffuse gener-
alizations and does not provide the reader with
specific yardsticks by which performance can be
measured.”93 The Strategic Plan discusses the
inherent problems in measuring the outcomes of
its activities, pointing out that “outcome measures
simply do not exist for gauging the extent of equal
opportunity—or discrimination—in the American
workforce.”19 Nonetheless, the Strategic Plan
states that examples of EEOC’s successes can be
used as qualitative measures of EEOC’s accom-
plishments.

EEOC’s Strategic Plan also does not establish
clear performance measures. Agencywide goals
are identified, along with a discussion of circum-
stances that could cause EEOC to not reach its
goals, as required by OMB Circular A-11.195 The
plan states that the agency’s limited resources
could affect whether it can meet these goals and
objectives: “Even with level funding, we cannot
maintain the same level of activity from year to
year where price and/or workload increases
erode our ability to function. In 1997, [EEOC]
has more responsibility than [it has] ever had,
but [is] operating with the fewest number of em-
ployees in twenty years.”196

Little detail on how to achieve the goals is
provided.!®7 For example, the first two-thirds of
the document discusses EEOC’s past accom-
plishments. The plan later identifies factors that
could limit EEOC’s ability to achieve its goals:

192 Thid., p. 39.
193 Cathcart testimony.
194 EEOC, “Strategic Plan,” p. 23.

195 J.S. Office of Management and Budget, Circular No. A-11,
Part 2, “Preparation and Submission of Strategic Plans and
Annual Performance Plans,” June 1997, §§ 210.7, 210.10.

196 EEOC, “Strategic Plan,” pp. 40—41.

. 197 See ibid.
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limited resources, increasing workload, changes
in statutory authority, and changes in the econ-
omy.1% EEOC plans to evaluate its progress
based on the findings of three task forces,
“additional evaluations,” and the inclusion of a
program evaluation component in the Annual
Performance Plan.19® The Strategic Plan does not
elaborate further on these evaluation processes.
Thus, it is unclear how EEOC plans to evaluate
its progress and implement changes.

In addition, the Strategic Plan is not linked to
the budget. It does not discuss how the general
goals will affect, or require changes in, budget
and resource levels. Although funding is identi-
fied as a factor that could affect EEOC’s
achievement of its goals,290 staffing and resource
levels required to implement the Strategic Plan
are not identified in the document. Further, the
Strategic Plan does not include a strategy for
achieving the goals in the absence of increased
funds. EEOC acknowledges that it “does not re-
ceive a large budget for the critical civil rights
functions mandated.”201 This fact is not ac-
counted for in EEOC’s strategic planning, and
priorities do not reflect the reality of limited
funding.

1998 Task Force Reports

In concert with EEOC’s role in providing
technical assistance and outreach, former
Chairman Casellas appointed a task force to
study the equal employment opportunity poli-
cies, practices, and programs of private employ-
ers. In its February 1998 report, the task force
identified businesses that have “noteworthy
business practices” in the areas of recruitment
and hiring, promotion and career advancement,
terms and conditions, termination and downsiz-
ing, alternative dispute resolution, and other
human resources management issues.202 The
task force report provides examples of employers
who have model programs, as well as contact

198 Tbid., pp. 40—42.
199 Thid., pp. 43—44.
200 Ibid., pp. 40—41.
201 Tbid., p. 40.

202 EEOC, “Task Force Report on ‘Best’ Equal Employment
Opportunity Policies, Programs, and Practices in the Private
Sector,” February 1998, p. 3 (hereafter cited as EEOC, “Best
Practices Task Force Report”).



TABLE 3.2
EEOC’s Budget, Staffing, and Workload, Fiscal Years 1989-1997

FY1989 FY 1990 FY 1991 FY1992 FY 1993 FY1994 FY 1995 FY 1996 FY 1997
1 Total appropriations (thousands of $) 180,712 184,926 201,930 211,271 222,000 230,000 233,000 233,000 239,740
2 Total appropriations (thousands of 1992 §$) 215,954 202,083 207,918 211,271 211,751 211,630 205485 199,333 198,542
3 FTEs ‘ 2,970 © 2,853 2,796 2,791 2,831 2,832 2,813 2,676 2,586
4 Total private sector charges received 55,952 59,426 63,836 72,302 87,942 91,189 87,529 77,990 80,625
5 Total private sector charges resolved 64,028 68,366 71,716 71,563 91,774 103,467 106,188
6 Pending inventory 46,071 41,987 45,717 52,856 73,124 96,945 98,269 80,890 64,576
7 Staff available ‘ ' 838.1 762.2 7271 736.3 738.3 7321 760.9 7442 795.1*
8 Resolutions per staff available 79.0 88.4 88.1 92.8 97.1 97.8 120.6 139.0 1325
9 Caseload per staff available 55.0 55.1 62.9 71,8 99.0 132.4 129.1 ' 81.2
10 ADA charges N/A 999 15,245 18,853 19,811 18,019 18,088
11 ADA charges as percentage of all charges N/A 14 17.4 20.7 226 231 224
Sources:

ot Row 1: EEOC, “U.S. Equal Employment Opportunity Commission Historical Context of
@ Budget and Staffing 1980 to Present,” table provided by Mike Widomski, Public Affairs
Specialist, Office of Communications and Legislative Affairs, EEOC. Note: 1995 figure
does not reflect a $242,000 amendment reducing the budget for procurement spending
and a $124,000 rescission. 1996 figures do not reflect the $260,000 reduction due to the
Omnibus Consolidated Rescissions and Appropriations Act. EEOC Comments, p. 5.
Row 2: Row 1, deflated by Chain-type Quantity and Price Indices for Government Con-
sumption Expenditures for Nondefense Federal Government Services, published by the
Bureau of Economic Analysis.
Row 3. EEOC, “U.S. Equal Employment Opportunity Commission Historical Context of
Budget and Staffing 1980 to Present,” table provided by Mike Widomski, Public Affairs
Specialist, Office of Communications and Legislative Affairs, EEOC.
Row 4: FY 1992-1996 data are from EEOC, tables to be included in fiscal year 1996
Annual Report, p. 28; FY 1991 data are from EEOC, Office of Program Operations, FY
1995 Annual Report, p. 6, FY 1989-1990 data are from GAO, EEOC’s Expanding
Workioad, p. 10.
Row 5. FY 1992-1996 data are from EEOC, tables to be included in fiscal year 1996
Annual Report, p. 28; FY 1991 data are from EEOC, Office of Program Operations, FY
1995 Annual Report, p. 6.
Row 6: FY 1991-1995 data are from EEOC, Office of Program Operations, FY 7995
Annual Report, p. 6; FY 1989-1990 data are from GAQ, EEOC’s Expanding Workload,
p. 11; FY 1997 data are from Hearings Before the Subcomm. on Commerce, Justice,

State, the Judiciary and Related Agencies of the House Comm. on Appropriations, 105"
Cong. 211 ( Apr. 16, 1997) (statement of Gilbert F. Casellas, Chairman, EEOC).

Row 7: FY 1991-95 data are from EEOC, Office of Program Operations, FY 1995 Annual
Report, p. 6. The figure for FY 1997 is not comparable to the figures for prior years. Due to
changes in automated reporting, staff assigned to Systemic are included in totals for the first
time. Thus, there probably was no actual increase between 1996 and 1997.

Row 8: FY 1992-1996 data are from EEOC, tables to be included in fiscal year 1996
Annual Report, p. 28; FY 1991 data are from EEOC, Office of Program Operations, FY
1995 Annual Report, p. 6. FY 1997 data are from Statement of Gilbert F. Casellas,
Chairman, EEOC, Before the Subcommittee on Commerce, Justice, State, the Judiciary
and Related Agencies, Committee on Appropriations, U.S. House of Representatives,
Apr. 16, 1997, p. 212.

Row 9: FY 1991-1995 data are from EEOC, Office of Program Operations, FY 71995
Annual Report, p. 6.

Row 10: FY 1992-1995 data are from EEOC, Office of Program Operations, FY 71995
Annual Report, table 7, p. 20.

Row 11: Calculated from data in row 8 and row 9.

Note: Linda Lawson, Office of Field Programs, U.S. Equal Employment Opportunity
Commission provided numbers that were missing from the above documents and cor-
rected the data where necessary. N/A means not applicable. Where data are not avail-
able, the box has been left blank. * Due to changes in automated reporting, staff as-
signed to the systemic unit are inciuded in totals for the first time in FY 1997.




information for employers wishing more infor-
mation on the programs identified. However, the
report does not include many examples of “best”
practices for complying with the ADA. According
to Commissioner Reginald Jones, the task force
leader, the lack of information on the ADA in the
report was a result of a low response rate to a
request for information.203 Further, because the
ADA is handled on a case-by-case basis, it may
not be incorporated into many comprehensive
equal employment opportunity programs.204

Chairman Casellas established two additional

task forces in 1997. Because of their similar fo-
cus on the effectiveness of enforcement activities
(the implementation of the new priority charge
handling procedures and the success of EEOC’s
litigation program), the two task forces issued a
joint report. The March 1998 report notes both
strengths and weaknesses of EEOC’s enforce-
ment programs. In particular, the report offers
the following overall recommendations:

e increase collaboration and coordination of
headquarters and field offices;

e revise the local enforcement plans to in-
clude “clear and achievable enforcement
outcome goals”;

e continue to reduce the charge inventory
and focus on “strong” cases; and

e continue to encourage coordination be-
tween legal staff and investigators.205

Workload, Staffing, and Budget

In June 1995, the U.S. Commission on Civil
Rights found that between fiscal year 1981 and
fiscal year 1995, EEOC’s workload had increased
dramatically while its funding (adjusted for infla-
tion) and staffing had declined steadily.206 EEOC
has argued repeatedly that it has too few re-

203 Reginald Jones, Commissioner, EEOC, interview in
Washington, DC, Apr. 1, 1998, p. 3 (hereafter cited as Jones
interview). In writing its report, the task force contacted
companies with 25,000 or more employees; employers, em-
ployees, and civil rights associations; Federal agencies; and
members of Congress. EEOC received materials from ap-
proximately 70 employers. EEOC, “Best Practices Task
Force Report,” pp. 18-20.

204 Jones interview, p. 3.
205 EEOC, March 1998 Task Force Report, p. 7.

206 USCCR, Funding Federal Civil Rights Enforcement, p.
38.
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sources to do the job.207 According to several
EEOC officials, resources are the primary obstacle
to EEOC enforcement efforts.208 The Acting
Chairman stated that the primary problems re-
sulting from the lack of resources have been fewer
investigators, increasing burdens on investiga-
tors, more clerical duties required of operational
staff, and fewer attorneys than previously.20°

Workload and Staffing

Since EEOC became responsible for enforcing
the ADA in 1992, EEOC’s workload, in terms of
charges of discrimination filed with the agency,
has increased markedly. In fiscal year 1991, be-
fore the ADA took effect, EEOC received 63,836
private sector charges. Two years later, in fiscal
year 1993, the first full year of ADA enforce-
ment, EEOC received 87,942 private sector
charges, an increase of 38 percent. Almost 21
percent of all charges received in 1993 were ADA
charges. Thus, ADA charges accounted for most
of the increase in EEOC’s workload between fis-
cal year 1991 and fiscal year 1993. EEOC con-
tinued to receive higher numbers of charges in
fiscal years 1994 and 1995 (91,189 and 87,529,
respectively), with ADA charges accounting for
22.7 percent and 38.5 percent in 1994 and 1995,
respectively. (See table 3.2.)

EEOC took steps to address the increased
workload and was able to increase the number of
resolutions per staff member from 88 in fiscal
year 1991 to 121 in fiscal year 1995, largely
through implementation of its new charge prior-
ity handling procedures in fiscal year 1995. The
number of cases EEOC resolved rose gradually
between fiscal year 1991, when 63,028 cases
were resolved, and fiscal year 1994, when 71,563
cases were resolved. In fiscal year 1995, the year
when the priority charge handling procedures
were implemented, however, the number of
cases resolved increased dramatically to 91,774,
an increase of 28 percent over the previous year.

207 See, e.g., Hearings Before the Subcomm. on Commerce,
Justice, State, the Judiciary, and Related Agencies of the
House Comm. on Appropriations, 105th Cong. 214 (Apr. 16,
1997) (statement of Gilbert F. Casellas, Chairman, EEOC);
EEOC, “Strategic Plan,” p. 42; and EEOC, FY 1994 Annual
Report, p. 3.

208 See Igasaki interview, p. 1; Miller interview, p. 5; Var-
gyas interview, p. 1.

209 [gasaki interview, p. 2.



As a result, EEOC’s pending inventory, which
had reached a high of 111,345 charges in the
middle of fiscal year 1995, declined to 80,890 in
fiscal year 1996.210

Although the number of new charges received
by EEOC increased after the ADA took effect,
the number of staff available to investigate
charges did not increase. EEOC had 2,796 full-
time equivalent staff (FTEs) in 1991. The num-
ber of FTEs increased slightly to above 2,800 in
fiscal years 1993 through 1995, but by fiscal year
1997, the number of FTEs had declined to 2,586,
below the fiscal year 1991 level. The number of
staff available to process charges of discrimina-
tion increased slightly over the period from 1991
to 1995, from 727 to 761, but not enough to keep
up with the increase in the number of charges of
discrimination. From fiscal year 1991 to the be-
ginning of fiscal year 1995, the average caseload
per staff member available to process charges
more than doubled, increasing from 63 to 145.
Not surprisingly, EEOC’s backlog, or its
“pending inventory” of charges more than 180
days old, increased as well, rising from almost
46,000 in fiscal year 1991 to more than 98,000 in
fiscal year 1995. (See table 3.2.)

Field office staff consists primarily of investi-
gators and attorneys. For example, the Atlanta
District Office employs 39 investigators (GS—9
through GS-12), 10 supervisory investigators
(GS-13 and GS-14), 9 trial attorneys (GS-13
and GS-14), and 1 regional attorney (GS-15).
The remaining 29 employees include administra-
tive staff, legal support staff, an equal employ-
ment specialist, a computer specialist, an ad-
ministrative officer, a budget analyst, and a pro-
gram analyst.21l Although some offices are or-
ganized into investigative teams, which can in-
clude investigators reporting to attorneys or at-
torneys assigned to assist investigators, this is
not required of district offices.212

210 Hearings Before the Subcomm. on Commerce, Justice,
State, the Judiciary, -and Related Agencies of the House
Comm. on Appropriations, 105th Cong. 211 (Apr. 16, 1997)
(statement of Gilbert F. Casellas, Chairman, EEOC).

211 Peggy R. Mastroianni, Associate Legal Counsel, EEOC,
letter to Frederick Isler, Assistant Staff Director, OCRE,
USCCR, Mar. 6, 1998, attachment item B—6-8, pp. 3—4
(hereafter referred to as Mastroianni letter).

212 EEOC, Commission meeting, Mar. 19, 1998.
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Staff do not specialize in distinct areas of civil
rights or by statute. Attorneys and investigators
are required to handle cases covering all statutes
for which EEOC has jurisdiction, and all bases
and issues. Former Chairman Casellas informed
the U.S. Commission on Civil Rights that EEOC
does not have “the luxury” to specialize by stat-
ute. EEOC cannot predict the types of cases it
will receive. Further, given staffing restrictions,
it would be difficult to manage the caseload of
charges if staff members specialized.213

According to Commissioner Paul Steven
Miller, specialized units of investigators to han-
dle cases by statute would be inefficient. The
complexities of the laws lead to overlap, and,
thus, investigators must be knowledgeable about
all the laws EEOC enforces.?14 An Assistant
General Counsel for Litigation Management
Services stated that it is not necessary for attor-
neys to specialize because EEOC only handles
four statutes.215 Similarly, the director of the
Charlotte District Office said that the generalist
approach is more appropriate to the types of
cases EEOC handles.216 An enforcement supervi-
sor in the Chicago District Office reported that
the office previously had specialized staff, but it
found nonspecialization to be more efficient. Al-
though by being generalists they lose some ex-
pertise, it ensures that all staff members are fa-
miliar with all four laws EEOC enforces.2!7

All staffing decisions are made by the Chair-
man.2!® According to Acting Chairman Igasaki,
all headquarters positions are important to in-
vestigation, training, and other functions. When
possible, vacant positions at headquarters are
transferred to the field. However, it is cost pro-
hibitive to relocate staff from one field office to
another.219 Thus, field offices forward requests
for staff to the Field Management Programs unit
in the Office of Field Programs. Field Manage-
ment Programs staff prepares a prioritized list of

213 Casellas interview, p. 2.
214 Miller interview, p. 3.
215 Scanlan interview, p. 4.
216 Drane interview, p. 2.

217 Daniel McGuire, Enforcement Supervisor, Chicago Dis-
trict Office, EEOC, telephone interview, Apr. 10, 1998, p. 2
(hereafter referred to as McGuire interview).

218 Miller interview, p. 3.
219 Jgasaki interview, p. 3.



positions that need to be filled, and forward the
list to the Chairman for consideration. Staffing
priorities are determined based on workload and
the types of positions that are vacant. Field of-
fices are also asked to identify their priorities.220

The March 1998 joint task force report rec-
ommended that the agency continue to prioritize
field positions over headquarters positions in
hiring and staffing decisions. The report also
recommended that staffing decisions should take
into account attorney-investigator ratios, recog-
nizing that many offices experience staff short-
ages in the key positions of support staff, parale-
gals, and attorneys. According to the report,
“[t]here needs to be a sufficient number of attor-
neys in EEOC’s field offices to provide guidance
to field investigators while conducting a viable
litigation program.”221

Budget

EEOC’s budget supports three major activities:
(1) executive direction and program support
(which includes funds for the direction and coor-
dination of the Commission’s programs, as well as
for administrative and management support
services); (2) enforcement (which includes funds to
resolve charges of employment discrimination and
litigate cases); and (3) State and local grants
(which includes funds to State and local fair em-
ployment practices agencies to assist in resolution
of employment discrimination complaints).222

Approximately 90 percent of its annual
budget is used for enforcement, mainly in the
private sector.223 This includes salaries and
overhead.?2¢ The remaining funds are used to
pay fees for charge investigations by State and
local fair employment practices agencies and

220 Dudley interview, p. 3.

221 EEOC, March 1998 Task Force Report, p. 23.

222 See Budget of the United States Government, Fiscal Year
1992, Equal Employment Opportunity Commission,
(hereafter cited as EEOC Fiscal Year 1992 Budget); Budget
of the United States Government, Fiscal Year 1995, Equal
Employment Opportunity Commission (hereafter cited as
EEOC Fiscal Year 1995 Budget); Budget of the United
States Government, Fiscal Year 1997, Equal Employment
Opportunity Commission (hereafter cited as EEOC Fiscal
Year 1997 Budget).

223 GAO, EEOC: An QOverview, p. 2.

224 Casellas interview, p. 2. See also Miller interview, p. 5;

Vargyas interview, p. 1.
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provide program support, including education,
outreach, technical assistance, and data collec-
tion.225 In fiscal year 1995, EEOC reported that
more than 80 percent of its $233 million budget
supported investigation and litigation activities
and about 90 percent of its 2,860 full-time
equivalent positions were supporting “direct en-
forcement” of four Federal laws, title VII, EPA
ADEA and the ADA 226

Despite the passage of the ADA in 1990 and
the Civil Rights Act of 1991 the following year,
which added considerably to EEOC’s workload,
EEOC’s budget has not grown in the 1990s. In
real terms, EEOC’s budget has remained below
the fiscal year 1989 level throughout the decade.
In 1992 dollars, EEOC’s fiscal year 1989 budget
was $215,954,000. The budget fell considerably
the following year, to $202,083,000 (in 1992 dol-
lars). In each of the following years, as ADA im-
plementation and enforcement began, EEOC’s
real budget rose slightly, reaching $211,271,000
in fiscal year 1992. EEOC’s real budget re-
mained constant in fiscal years 1993 and 1994
and then fell in each of the following fiscal years.
EEOCs fiscal year 1997 budget was
$198,542,000 in 1992 dollars, more than 8 per-
cent below its fiscal year 1989 appropriation
level. (See table 3.2.)

EEOC’s fiscal year 1998 budget appropriation
of $242 million is barely higher than its fiscal
year 1997 budget appropriation of approximately
$240 million. In real terms, the fiscal year 1998
budget appropriation is less than that of the
previous year.22” Although EEOC has made pro-
gress in reducing its backlog of charges since
1995, if the number of charges received by
EEOC continues to grow as it has during the
1990s, EEOC may well experience an increase in

225 GAO, Burgeoning Workload, p. 4. For example, in fiscal
year 1995, of the $233 million the agency received, approxi-
mately 80 percent (or $187 million) supported enforcement
(investigation and litigation); 11 percent (or approximately
$26.5 million) paid the fees for FEPA services (in fiscal year
1995, the FEPAs received a fee of $500 for each case they
investigated for EEOC); and 9 percent (or $20 million) went
for program support including technical assistance, educa-
tion, and outreach.

226 GAO, EEOC: Burgeoning Workload, pp. 2-9.
227 See Nancy Montwieler, “Casellas Departure Means Un-

certainty for Lead Civil Rights Enforcement Agency,” Daily
Labor Report (Dec. 29, 1997), pp. C1-C2.



its backlog unless it is appropriated additional
resources.

According to the President’s fiscal year 1999
budget request to Congress, “Without additional
resources to continue procedural reforms, im-
plement greater use of mediation, and invest in
technology, the Commission is unlikely to make
further progress toward its goal of reducing the
average time it takes to resolve private sector
complaints from over 9.4 months to 6 months by
the end of 2000.”228 Consequently, the President
has requested a substantial increase in funding
for the EEOC as part of a general civil rights
initiative. The President has requested that
EEOC’s budget be increased by 15 percent, to
$279 million, in fiscal year 1999.229 The budget
request includes $13 million for an “enhanced
mediation program,” that would allow EEOC to
hire “experienced and credible” mediators, both
as employees and under contract.23® The re-
mainder of the budget increase would be for
modernizing EEOC’s “seriously antiquated in-
formation systems,” further reducing the inven-
tory of pending charges,?3! hiring more staff,
doing outreach, and providing for basic adminis-
trative functions.232 The budget increase is not
targeted toward training (staff training and
training for new technology) or increasing staff
and filling vacancies.

The 15 percent increase in EEOC’s FY 1999
budget has received support from Congress.
However, House Speaker Newt Gingrich has
placed restrictions on his support of the increase.
According to the Speaker, six issues are obsta-

228 “Excerpts from Analytical Perspectives on Federal
Budget for Fiscal Year 1999,” released Feb. 2, 1998, as pub-
lished in Bureau of National Affairs, Daily Labor Report
(Feb. 3, 1998), p. E5.

229 “Excerpts from Appendix to Federal Budget for Fiscal
1999,” released Feb. 2, 1998, as published in Bureau of Na-
tional Affairs, Daily Labor Report (Feb. 3, 1998), pp. E8—
E10.

230 “Excerpts from Analytical Perspectives on Federal
Budget for Fiscal Year 1999,” released Feb. 2, 1998, as pub-
lished in Bureau of National Affairs, Daily Labor Report
(Feb. 3, 1998), p. E5.

231 Paul M. Igasaki, Acting Chairman, U.S. Equal Opportu-
nity Commission, Statement before the U.S. House of Rep-
resentatives, Subcommittee on Employer-Employee Rela-
tions Committee on Education and the Workforce, Mar. 3,
1998, p. 14.

232 EEOC Comments, p. 4.
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cles to the budget increase. EEOC must commit
to the following reforms:
e increased supervision of the investigations
process;
e reducing the backlog of cases and the
length of time it takes to process a case;
e appropriate allocation of resources be-
tween investigations and litigation;
e greater use of alternative dispute resolu-
tion;
e providing clarification of the criteria for
litigation; and
e agreement not to use resources for em-
ployment testing.233
Acting Chairman Igasaki has stated that he
is confident that EEOC can address these issues.
Most of the issues have been resolved, and he is
working with Congress to address the differ-
ences of opinion on employment testing. Acting
Chairman Igasaki stated that employment test-
ing may give EEOC the opportunity to see how
discrimination might occur in hiring. However, it
would not necessarily be used for litigation234
and was part of a pilot program the results of
which must be analyzed before EEOC can im-
plement a program of testing.235

Staff Training on the ADA

Although EEOC investigators have received
considerable training on the ADA, it is a complex
civil rights law that may present particular chal-
lenges. Furthermore, because it is new, the ADA

233 “The Future Direction of the Equal Employment Oppor-
tunity Commission™ Hearing Before the Subcomm. on Em-
ployer-Employee Relations of the House Comm. on Education
and the Workforce, 105th Cong. 5 (Mar. 3, 1998) (statement
of Newt Gingrich, Speaker of the House, U.S. House of Rep-
resentatives).

234 Jgasaki interview, p. 3.

235 “GOP Leadership Sets Out Conditions for Sharp Boost in
EEOC Appropriations,” BNA’s Employment Discrimination
Report, Bureau of National Affairs, Inc., Apr. 8, 1998, p. 438.
The House Appropriations Committee July 15, 1998, ap-
proved an $18.5 million increase in the fiscal year 1999
budget for the EEOC to help reduce the agency’s backlog of
cases. The full Senate July 23, 1998, approved the fiscal
year 1999 spending bill (S. 2260) by a vote of 99-0, which
includes an $11.5 million increase in funds for the EEOC. A
conference between the House and Senate will be required
to resolve the differences between the two bills. See “$18.5
Million Hike in EEOC Budget Approved by House Appro-
priations Panel,” BNA’s EEOC Compliance Manual, Bureau
of National Affairs, Inc., July 31, 1998, p. 111.



is a developing law, and issues can arise in a par-
ticular ADA case that were not covered in the
ADA training. However, according to the Associ-
ate Legal Counsel, EEOC has provided more
training on the ADA than on any other statute.236
When the law was passed, EEOC began training
its staff to prepare them to carry out their new
responsibilities. In fiscal year 1990, initial train-
ing on the ADA was offered to all headquarters
managers and supervisors, and videos of this
training were shown to other staff. In fiscal year
1991, EEOC received funds for a “comprehensive
training initiative,” but these funds did not sup-
port training focused on the ADA.237

In fiscal year 1992, EEOC spent approxi-
mately $2 million training its staff, although the
President’s budget, approved by Congress, des-
ignated only $300,000 for staff training.238 A 1-
day training program was developed and deliv-
ered to 2,600 staff members in all the Commis-
sion’s field offices, as well as to staff at the Office
of Federal Contract Compliance Programs.239
Most of the training was in video format, under
the supervision of the Office of Legal Counsel.240
In June 1992, EEOC conducted week-long
training for 1,400 field managers, supervisors,
investigators, and attorneys. EEOC also opened
a training center for its employees.24!

Training for EEOC staff for effective enforce-
ment of the ADA has been ongoing. During fiscal
year 1995, the former Office of Program Opera-
tions, in conjunction with the Office of General
Counsel and the National Institute of Occupa-
tional Safety and Health, developed a training
program on the ADA for EEOC attorneys and in-
vestigators, who in turn would deliver training to
the field office staff. The EEOC viewed the train-
ing as “critical” for field office staff who analyze
the “essential functions of a job” and reasonable

236 Mastroianni interview, p. 9.

237 EEOC, “EEOC’s Implementation of Title I of the Ameri-
cans with Disabilities Act of 1990” (January 1993) (hereafter
cited as EEOC, “EEOC’s Implementation of Title I of the
ADA”) pp. 4-5.

238 EEOC Comments, p. 4.

239 EEOC, “EEOC’s Implementation of Title I of the ADA,”
pPp. 5-6.

240 EEOC, FYs 1991 and 1992 Annual Report, p. 12.

241 EEOC, “EEOC’s Implementation of Title I of the ADA,”
PP 5-6.
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accommodations under the ADA to resolve ADA
charges.24? In addition, the former Office of Pro-
gram Operations coordinated with the Office of
Legal Counsel and developed ADA case studies
training for all field offices in fiscal year 1996. The
training provided analysis and discussion of typi-
cal disability scenarios to aid investigators in
proper developmentof such charges.243

EEOC’s Legal Counsel said that the primary
obstacle to training staff has been limited fund-
ing. Since the ADA was passed, the substantive
training for EEOC staff has been almost exclu-
sively on the ADA. However, according to the
Associate Legal Counsel, many jurisdictional
issues are still unresolved; thus, despite train-
ing, such issues may be difficult for investigators
to address.244 According to the Associate Legal
Counsel, it is too soon to determine if a third
wave of agencywide ADA training will be
needed, but the agency probably will reassess
ADA training needs in the future.245

Despite such challenges, EEOC has devel-
oped a broad array of training classes and
manuals. For example, the “Priority Charge
Handling Training Participants’ Manual” pro-
vides information on analyzing evidence, priori-
tizing charges, interviewing, assessing credibil-
ity, and negotiating settlements.246 In addition to
providing role-playing scenarios and other exer-
cises, this document provides information on
EEOC procedures, requirements, and guide-
lines.247 Similarly, the “ADA Case Study
Trainer’s Manual” provides case studies and le-
gal analysis on a variety of ADA issues. This
training manual covers reasonable accommoda-
tion and undue hardship, determining if a
charging party has a psychiatric disability, dis-
ability-related questions and medical examina-
tions, “regarded as” substantially limited in

212 EEOC, FY 1995 Annual Report, p. 12.
243 Tbid., pp. 12-13.

244 Casellas interview, p. 3.

245 Mastroianni interview, p. 9.

248 EEOC, “Priority Charge Handling Training Participants’
Manual,” November 1995 (hereafter cited as EEOC,
“Priority Charge Handling Training Manual”).

247 See, e.g., EEOC, “Priority Charge Handling Training
Manual,” app. A.



working, determining essential functions of a
position, and direct threat.248

In addition to nationwide training, both
headquarters and field offices have held their
own training sessions. For example, the Legal
Counsel stated that headquarters has created a
training cooperative where every other month
one office will take responsibility for developing
a training course. The sessions are designed for
lawyers, although all staff members are welcome
to attend. Much of the training that has been
done over the last 2 years has been in response
to training plans and proposals for funding that
have been submitted by various offices.249

The New York District Office also held its
own training, in addition to taking the training
provided by headquarters. Staff in the New York
office prepared for the new priority charge han-
dling procedures by practicing with hypothetical
situations. In addition, the office contacted advo-
cacy groups in the New York metropolitan area
and asked them to provide training on how to
communicate with individuals with disabili-
ties.250 Similarly, for 6 months before the ADA
went into effect in 1992, the Dallas District Of-
fice had weekly training sessions at which repre-
sentatives from disability organizations talked
about issues with various disabilities and the
typical types of accommodations. In addition to
other ongoing informal training sessions, in 1997
the office held a number of 2-hour training ses-
sions on different topics, including the ADA 25!
Other offices also have conducted informal
training.252

The district director in Los Angeles said that
staff training should be a continuous process. She
recommends that training be tailored to individ-
ual investigators and address local issues, rather
than be national in scope. The district director

248 EEOC, “ADA Case Study Training Trainer’s Manual,”
undated (hereafter cited as EEOC, “ADA Case Study
Training Manual”).

249 Vargyas interview.

250 Spencer Lewis, Director, Dallas District Office, EEOC,
telephone interview, Apr. 9, 1998, pp. 2 and 4 (hereafter
cited as Lewis interview).

251 Bradley interview, p. 2.
252 See Mabry-Thomas interview.
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also noted that field offices should not have to rely
on headquartersto provide training.253

Staff reactions to training have been mixed.
An enforcement manager in the Charlotte Dis-
trict Office said that the training provided on the
ADA has been outstanding and that staff was
better prepared to enforce the ADA than other
statutes.254 Other staff agreed that staff training
was sufficient, while some say it is still a prior-
ity, particularly in the field.255 According to
Acting Chairman Igasaki, headquarters staff is
encouraged to provide informal training to field
office staff when traveling to speak on the
ADA 25 Commissioner Miller stated that there
are more courses available for lawyers, such as
seminars offered at conferences, than there are
for investigators.257

The Chicago district director summarized
many of the shortcomings of the training that
EEOC has provided on the ADA. He stated that
the “train the trainer” approach to training,
though less expensive, is insufficient compared
to other forms of training. For this type of
training to succeed, the trainers—supervisors
and managers—need to have more intensive
training.25® The regional attorney in the Los An-
geles District Office stated that continuing edu-
cation is important. Although staff has had
much classroom training, they will always need
more. They also need more experience.?5® Simi-
larly, the enforcement manager in the Los An-
geles District Office said that staff will not mas-
ter the ADA until various issues arise in the

253 Thelma Taylor, Director, Los Angeles District Office,
EEOQC, telephone interview, Apr. 17, 1998 (hereafter cited as
Taylor interview).

254 Michael Witlow, Enforcement Manager, Charlotte Dis-
trict Office, EEOC, telephone interview, Apr. 14, 1998
(hereafter cited as Witlow interview).

255 See Viramontes interview, p. 3; Dubey interview, pp. 1-2;
Choate interview, p. 6; Drane interview, p. 2; Jim Wallace,
Enforcement Supervisor, Dallas District Office, EEOC, tele-
phone interview, Apr. 14, 1998, p. 3 (hereafter referred to as
Wallace interview).

256 Tgasaki interview p. 2.

257 Miller interview, p.6.

258 John Rowe, District Director, Chicago District Office,
EEOQC, telephone interview, Apr. 16, 1998 (hereafter cited as
Rowe interview).

269 Thomason interview.
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cases they are investigating. Every basis, issue,
and situation cannot be covered in training.260

In 1998 a pilot training project will begin at
four EEOC district offices (Atlanta, Los Angeles,
Milwaukee, and Philadelphia) under a joint pro-
gram between EEOC and the Equal Employ-
ment Opportunity Committee of the American
Bar Association. These district offices will re-
ceive training based on the needs of staff in each
office.261 According to Commissioner Miller, who
spearheaded this initiative, under this program,
the American Bar Association liaison represen-
tatives will design the training programs in
conjunction with district directors and regional
attorneys to learn about the particular training
needs of the different field offices, since needs
may differ across offices.

Commissioner Miller explained that the ad-
vantages of the training are that it is targeted,
individual, and free. The goal is to create a col-

260 Viramontes interview.

261 “Private Attorneys to Train EEOC Staff in New Volun-
teer Project with ABA Panel,” Daily Labor Report, no. 60

(Mar. 30, 1998), p. C-1; Miller interview, p. 6.

laborative program that occurs on a regular basis.
The training will be designed collectively by rep-
resentatives of management, employees, and un- .
ions, so that it will include all perspectives. Over
time, EEOC field offices can share what they have
learned from the training with other offices.
Commissioner Miller said that another benefit of
the program will be to give the ABA a real in-
vestment in the progress and success of EEOC.
The program is expected to expand to other offices
at the beginning of fiscal year 1999.262

According to the March 1998 report of the Pri-
ority Charge Handling Task Force and the Litiga-
tion Task Force, EEOC’s training needs exceed its
available resources. Thus, the agency must be
creative in identifying training opportunities for
its staff. Because the fiscal year 1999 budget calls
for improvementsin technology and an expansion
of the .alternative dispute resolution program,
staff training will be a crucial issue.263

262 Miller interview, p. 6.
263 EEOC, March 1998 Task Force Report, p. 25.



Assessment of EEOC’s Rulemaking and

Policy Development

The Equal Employment Opportunity Com-
mission’s implementation and enforcement pro-
gram for the Americans with Disabilities Act
emphasizes policy guidance and litigation.!
EEOC does rulemaking and advances policy po-
sitions in enforcement guidance documents,
cases it litigates, and amicus curiae briefs.
Through these mechanisms, EEOC has sought to
achieve a number of goals: to meet Congress’
requirements for implementing the ADA, to in-
fluence the development of the law, and to raise
awareness and understanding about the ADA
and the rights and responsibilities it establishes
for employers and employees.

In accord with Congress’ instructions in the
ADA, EEOC issued substantive title I regula-
tions.2 EEOC also issued detailed interpretive
guidance along with its regulations.? Finally,
EEOC issued policy or enforcement guidance on
key issues under the ADA, such as defining the
term “disability.” How EEOC develops regula-
tions and policies, their substance on key statu-
tory terms and issues, and the different ways in
which EEOC officials, the courts, advocacy

1 Although litigation is an important means through which
EEOC advances its ADA policy positions, this chapter fo-
cuses solely on policy as it has been enunciated in regula-
tions and policy guidance. Chap. 6 addresses EEOC’s litiga-
tion activities from a procedural perspective.

229 C.F.R. § 1630 (1997).

3 See id. pt. 1630 app. (1997).

4 See U.S. Equal Employment Opportunity Commission
(EEOC), “Section 902—Definition of the Term ‘Disability’,”

Mar. 15, 1995 (hereafter cited as EEOC, “Definition of the
Term ‘Disability™).

groups, and others have viewed EEOC’s policies
all enter into an assessment of the agency’s ef-
fectiveness in implementing and ensuring com-
pliance with the law.

Title | Rulemaking and
Policy Development

In developing regulations and policies and in
its litigation, EEOC seeks in part to guide the
development of the ADA and the other laws it
enforces.’ One of EEOC’s most important goals,
according to its National Enforcement Plan, is to
find cases that have the potential of promoting
the development of law supporting the antidis-
crimination purposes of the statutes the agency
enforces.® To advance its position, EEOC under-
takes cases that present unresolved issues of
statutory interpretation or involve legal issues
where there is a conflict among the Federal cir-
cuits. Similarly, EEOC issues policy guidance
with the agency’s interpretation of complex pro-
visions of law to facilitate compliance with the
ADA and other statutes it enforces.?

5 EEOC, “National Enforcement Plan,” February 1996, p. 2
(stating “the Commission [EEOC] must use its limited re-
sources more strategically to deter workplace discrimina-
tion, guide the development of the law, resolve disputes, and
promote a work environment in which employment deci-
sions are made on the basis of abilities, not on the basis of
prejudice, stereotype and bigotry”); EEOC, “Strategic Plan:
1997-2002,” OMB Review Copy, Aug. 18, 1997, pp. 29-30
(stating that “the agency [EEOC] has brought many cases
which had been instrumental in the development of the
law”) (hereafter cited as EEOC, “Strategic Plan”).

6 EEOC, “National Enforcement Plan,” p. 5.
7EEOC, “Strategic Plan,” pp. 17-18.




Rulemaking

Under the ADA, EEOC has the authority to
engage in “substantive rulemaking.”® The ADA
required EEOC to issue final regulations imple-
menting the employment provisions of the act
within 1 year of its passage.? Accordingly, EEOC
issued its regulations implementing the em-
ployment provisions of the ADA on July 26,
1991.10 EEOC also issued its regulations imple-
menting ADA recordkeeping and reporting re-
quirements in a timely fashion.!! Congress also
required EEOC and other agencies with en-
forcement authority for employment nondis-
crimination requirements under the ADA and
the Rehabilitation Act to establish coordination
procedures in their regulations to avoid duplica-
tion of effort and inconsistent or conflicting
standards in processing complaints filed under
both the ADA and the Rehabilitation Act.12
EEOC published such regulations in the Federal
Register in August 1994.13

In completing the rulemaking required by
Congress in the ADA, EEOC actively solicited
and considered public comment.!4 On August 1,
1990, a few days after the ADA was signed into
law, EEOC published an advance notice of pro-
posed rulemaking informing the public that the
agency had begun developing substantive regu-
lations under title I of the ADA.15 With this no-

8 EEOC, “Policy Guidance: Provisions of the Americans with
Disabilities Act of 1990: Summary of the Act and Responsi-
bilities of the EEOC in Enforcing the Act’s Prohibitions
Against Discrimination in Employment on the Basis of Dis-
ability,” (EEOC Notice 915-055), Aug. 14, 1990, p. 10
(hereafter cited as EEOC, “Policy Guidance: Provisions of
the ADA”).

9 See 42 U.S.C. § 12116 (1994). See also EEOC, Fiscal Year
1990 Annual Report, p. 8 (hereafter cited as EEOC, FY 1990
Annual Report). Individuals seeking to file ADA charges
before July 26, 1992 were referred to an appropriate Federal
or State agency. EEOC, “Policy Guidance: Provisions of the
ADA,” p. 10.

10 See Equal Employment Opportunity for Individuals with
Disabilities, 56 Fed. Reg. 35726 (1991) (codified at 29 C.F.R.
§ 1630 (1997)).

11 See 29 C.F.R. § 1602 (1997).

12 42 U.S.C. § 12117(b) (1994).

13 See 29 C.F.R. pt. 1640 (1997).

14 See Equal Employment Opportunity for Individuals with
Disabilities, 56 Fed. Reg. 35,726 (1991).

15 Id. (citing Advance Notice of Proposed Rulemaking, 55
Fed. Reg. 31,192 (1990)).
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tice, EEOC invited comment from interested
groups and individuals. The comment period
lasted until August 31, 1990. EEOC received 138
comments from various disability rights groups,
employer groups, and individuals. In addition,
EEOC solicited comments through 62 meetings
held by EEOC field offices throughout the coun-
try in which more than 2,400 representatives
from disability rights organizations and em-
ployer groups participated.16

During the next 11 months, EEOC staff
drafted proposed regulations,!”’ reviewed public
comments on the regulations, and finalized the
regulations for publication in the Federal Regis-
ter. On February 28, 1991, EEOC published its
notice of proposed rulemaking for title 1.18 The
comment period ended on April 29, 1991,!9 and
EEOC received 697 comments from interested
groups and individuals.20

Comments were provided by private citizens
(with and without disabilities), some of whom
praised the proposed rules and some of whom
thought they were not sufficient; attorneys
seeking clarification of certain phrases and ter-
minology; and physicians disturbed that the
regulations neglected to indicate that only medi-
cal experts were qualified to identify disabled
individuals. In addition, various business repre-
sentatives addressed health insurance and
workers compensation issues.?! Many of these

16 Id.

17 Naomi Levin, Special Assistant to Commissioner Jones,
EEOC, interview in Washington, DC, Apr. 1, 1998, p. 2
(hereafter cited as Levin interview). In explaining how staff
performed the work of drafting the original regulations, Ms.
Levin said that only two attorneys were assigned the task of
actually writing, herself and another attorney. They began
their work by putting each section of the law together with
all legislative history references to that section and the rele-
vant parts of section 504 of the Rehabilitation Act in a note-
book, which they used as a reference for writing the regula-
tions, in keeping with Congress’s intent. Ibid.

18 See Equal Employment Opportunity for Individuals with
Disabilities, 56 Fed. Reg. at 35,726 (citing Notice of Pro-
posed Rulemaking, 56 Fed. Reg. 8,578 (1991)). See also
Levin interview, p. 2.

19 Equal Employment Opportunity for Individuals with Dis-
abilities, 56 Fed. Reg. at 35,726.

20 Id.

21 See 17-volume compendium of Comments on Proposed
Rulemaking, 56 Fed. Reg. 8578 (Feb. 28, 1991), maintained
in EEOC public library (hereafter cited as Compendium of
Comments).
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comments have resonance today, nearly 8 years
later, because they address issues that remain
controversial. For example, small business en-
trepreneurs expressed concern about the ad-
ministrative and financial impracticalities of the
regulations; contractors and executives of con-
struction companies argued that compliance
with the regulations would cause safety hazards
at work sites; and other employers stressed that
accommodating individuals with particular cog-
nitive impairments would hinder productivity.
In addition, some State and local police and fire
departments claimed that physically disabled
individuals would not have the proper skills to
“protect the streets” and promote public safety.
Further, various disability advocacy groups, es-
pecially those representing mentally ill indi-
viduals, were critical of how such terms as
“major life activity” and “direct threat” were de-
fined. Some public and independent human
services organizations noted that although the
ADA protects individuals with organic brain dis-
orders, the title I regulations lacked references
to similarly disabled groups, such as victims of
traumatic brain injuries.22

Comments from individuals with disabilities
included those of an individual with multiple
sclerosis stating that the absence of strong
guidelines and criteria from EEOC would “dilute
the ADA.”23 A man in his twenties (using mental
illness as an example) noted that some individu-
als “regarded as having a disability” are misdi-
agnosed by a physician, yet are “treated” as a
person with a disability by peers and coworkers.
The writer urged the EEOC to mention in the
definition of “qualified individual with a disabil-
ity” that caution should be given to “regarding
an individual as disabled” because he or she may
have not been properly diagnosed.24

EEOC did not address these concerns specifi-
cally in its final rule. However, in the interpre-
tive guidance accompanying the rule, EEOC
stated: “The determination of whether an indi-
vidual has a disability is not necessarily based
on the name or diagnosis of the impairment the

22 See generally Compendium of Comments.

23 Jean Towes, Spokane, WA, letter to Frances M. Hart,
Executive Officer, EEOC, Apr. 10, 1991.

24 Unidentified writer, letter to Frances M. Hart, Executive

Officer, EEOC, Apr. 9, 1991.
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person has, but rather on the effect of that im-
pairment on the life of the individual.”?5 In addi-
tion, the regulations state that having a record
of a disability includes having been “misclassi-
fied as having, a mental or physical impairment
that substantially limits one or more major life
activities.”?6 The interpretive guidance further
explains Congress’ consideration of the possibil-
ity of misdiagnosis and the second part of the
definition provides:

that an individual with a record of an impairment
that substantially limits a major life activity is an
individual with a disability. The intent of this provi-
sion, in part, is to ensure that people are not dis-
criminated against because of a history of disability.
For example, this provision protects former cancer
patients from discrimination based on their prior
medical history. This provision also ensures that in-
dividuals are not discriminated against because they
have been misclassified as disabled. For example,
individuals misclassified as learning disabled are pro-
tected from discrimination on the basis of that erro-
neous classification.2?

EEOC also received comments from many
others. Comments on reasonable accommoda-
tion, the “interactive” relationship, and undue
hardship particularly addressed ADA issues that
remain unresolved today. For example, an attor-
ney with a Santa Barbara, California, firm ad-
dressed several problems with the title I regula-
tions and offered solutions for clarification. The
attorney pointed out that in the proposed rules,
section 1630.9(a) requires that employers make
reasonable accommodations to known limita-
tions and section 1630.2 (0)(3) suggests that em-
ployers discuss “reasonable accommodations”
with a disabled applicant or employee. The at-
torney was particularly concerned about the
proposed rule’s section 1630.13(b), which pro-
hibits employers from inquiring about disabili-
ties. From the attorney’s perspective, the pro-
posed regulations indicated that only those em-
ployees or applicants who initiate the discussion
about a disability must be accommodated. The
attorney suggested that the final title I regula-
tions should address whether an employer may

25 See 29 C.F.R. pt. 1630 § 1630.2G) (1997).
26 See id. § 1630.2(k).
27 Id. pt. 1630 § 1630.2(k).
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inquire if a reasonable accommodation is neces-
sary, and if so, the nature and scope of the ac-
commodation. The attorney claimed that with
this provision, the optimal accommodation for
the employee or applicant can be determined;
and the employer can assess the “burden of the
requirement.”28

The regulations do not explicitly state that an
employer may ask whether an employee requires
reasonable accommodation. However, they do
state than any covered entity “may make in-
quiries into the ability of an employee to perform
job-related functions.”2® Moreover, the regula-
tions state that “it may be necessary for the cov-
ered entity to initiate an informal, interactive
process with the qualified individual with a dis-
ability in need of the accommodation.”30

This language seems to suggest that an em-

ployer can begin to address the problem, but, as .

this attorney suggested, the employer is not re-
sponsible for that about which he has not been
informed. However, the regulations also state
that it is unlawful for a covered entity to deny
employment opportunities based on the need to
make reasonable accommodation.3! Since this
provision does not qualify the term “physical or
mental impairments” with the word “known,”
could employers be held liable for not providing
reasonable accommodation to employees whose
disabilities are not known? This confusion is just
one example of the unclear guidance relating to
reasonable accommodation that remains a prob-
lem today.

This attorney noted other concerns that con-
tinue to be important today. For example, he
suggested that EEOC make changes regarding
the concept of “undue hardship.” He mentioned
that sections 1630.2(p) and 1630.9(a) require an
economic analysis of the effect of the cost of a
particular reasonable accommodation, based on
the covered entity’s financial resources. The at-
torney noted that this regulation was not suffi-
cient, because it did not recognize the effects of

28 J. Terry Schwartz, attorney, Price, Postel, and Parma,
Santa Barbara, CA, letter to Frances M. Hart, Executive
Officer, EEOC, Mar. 27, 1991 (hereafter referred to as
Schwartz letter).

29 29 C.F.R. § 1630.14( c) (1997).
3 Id. § 1630.2 (0)(3).

31 See id. § 1630.9(b).
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the costs of multiple and successive accommoda-
tions that could be incumbent on the employer.
To elaborate his point, the attorney noted that
providing a qualified interpreter for one disabled
employee may not have a burdensome economic
impact on a small business entity. However, the
cumulative accommodation costs for subsequent
employees could be an undue financial and ad-
ministrative burden, even though each separate
accommodation would not be so. To offer a solu-
tion, the attorney suggested that the title I
regulations clarify that the analysis for deter-
mining the presence of an undue burden should
include a calculus of the “total cumulative bur-
den” on the employer and not just the artificially
isolated costs and requirements for an individual
employee or applicant.32 However, these changes
were not made. The “total cumulative burden”
on the employer is not addressed in either the
rules or the interpretive guidance.

The Santa Barbara attorney also addressed
the issue of “essential functions” of a job. He
wrote that sections 1630.2(m) and (n) in the pro-
posed regulations describe the essential func-
tions of a job in terms of job “duties,” but they
explicitly focus on the active or mechanical op-
erations of a given position. The attorney argued
that these proposed rules neglected to address
the “less tangible job requirements,” such as the
need to work compatibly in a team environment.
The attorney mentioned that individuals with
protected disabilities, such as mental or psycho-
logical disorders, can have involuntary emo-
tional outbursts which may not directly disrupt
the active performance of the disabled employee,
but would nevertheless severely hinder team
members in the same work environment. The
attorney stressed that the final title I regula-
tions should make explicit that “essential func-
tions” can include more abstract job require-
ments, such as the ability to (a) work effectively
and constructively on a team or (b) avoid disrup-
tive behaviors that directly and significantly af-
fect the performance of coworkers.33 The final
title I regulations did not include the proposed
changes. The definition of “essential function”

32 Schwartz letter.
33 Ibid.
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does not refer to “abstract job requirements” or
“less tangible job requirements.”34

An attorney with a Tennessee law firm also
commented.3® Overall, this attorney expressed
concerns about the clarity and precision of the
language of the statute and its regulations, espe-
cially with regard to key terms. These concerns
remain among the most significant ones today.36
This attorney was specifically concerned about the
potential difficulties for employers to comply with
vague legal standards, such as providing
“reasonable accommodations.” He added that the
ADA is replete with many definitional and appli-
cation problems and stated that, without more
explicit guidelines (from EEOC), it is difficult for
employers to determine, with any certainty, the
lawfulness of their choices and decisions. As a
consequence, employers could potentially be sued
and forced to defend their actions without having
any way of knowing whether those actions vio-
lated a civil rights law. :

Other comments came from presidents of
credit unions. The first pointed out that many
credit union staff positions require employees to
handle or have access to cash or other negotiable
instruments and these employees are bonded to
protect against potential theft, embezzlement, or
related misconduct. Individuals with docu-
mented histories of illegal drug abuse are likely
to not be “bondable,” he said, regardless of
whether they had completed rehabilitation pro-
grams. If the ADA, as it appeared, were to over-
ride the current policy of hiring only bondable
individuals for sensitive positions, the president
wrote, then compliance with the ADA could ex-
pose the credit union to losses, damages, and
potential lawsuits. The president said that credit
unions would need assurances that a legal de-
fense based on compliance with the ADA would
protect them from these and other legal liabili-
ties. He also stressed that financial institutions
should be exempt from hiring former illegal drug
abusers into “positions of trust and fiduciary re-

34 29 C.F.R. § 1630.2(n).

35 Edward Snyder, attorney, Witt, Gaither, and Whitaker,
Chattanooga, TN, letter to Frances M. Hart, Executive Offi-
cer, EEOC, Mar. 25, 1991 (hereafter cited as Snyder letter).

36 See discussion below, this chapter.
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sponsibility.”3” This suggestion, however, con-
tradicted the ADA itself, which explicitly pro-
tects former illegal drug users. In accord with
the statute, the regulations state that an indi-
vidual who has successfully completed a drug
rehabilitation program and is no longer engag-
ing in the illegal use of drugs can be considered a
“qualified individual with a disability” under
section 1630.3.38

Another credit union president stressed sev-
eral areas in the proposed regulations seemed
impractical, unrealistically burdensome, or “too
vague for any employer,” regardless of commit-
ment to compliance with the ADA. For instance,
she said that the regulations did not specify who
determines that a needed accommodation causes
“undue hardship” to an employer. She also said
the term “undue hardship” was too subjective.
She added that because her firm tends to rotate
employees on a periodic basis, the credit union
could be forced to physically renovate and pur-
chase equipment for more than 10 locations to
accommodate only one “qualified individual with
a disability.” This credit union president was
also concerned that the regulations did not clar-
ify what would happen (to a covered employer) if
a “qualified individual with a disability” ac-
cepted an accommodation, later claimed that it
was not sufficient, and demanded a remedy that
caused an employer “undue hardship.”39

At least two individuals, a human resources
manager and an attorney, argued that the ADA
should address the problem of absences related
to a disability. The human resources manager,
employed by a highway contractor, pointed out
that the company’s work is done on a competi-
tive bid basis with tight completion schedules,
and excessive absences by any employee are a
serious problem, especially due to the seasonal
nature of the company’s work.4# The attorney

37 President, Andrews Federal Credit Union, Suitland, MD,
letter to Frances M. Hart, Executive Officer, EEOC, Apr. 2,
1991 (hereafter cited as Andrews Federal Credit Union let-
ter).

38 29 C.F.R. § 1630.3.

39 Jean M. Yokum, president, Langley Federal Credit Union,
Hampton, VA, letter to Frances M. Hart, Executive Officer,
EEOC, Mar. 28, 1991.

40 James L. Hoban III, Human Resources Manager, James

Julian, Inc., Wilmington, DE, letter to Frances M. Hart,
Executive Officer, EEOC, Mar. 15, 1991.


https://1630.3.38
https://today.36
https://commented.35

i
|
i
i
|
|
|

from San Francisco suggested that the defini-
tions and discussions of “reasonable accommoda-
tions” should include EEOC’s views on employ-
ers’ tolerance of “excessive absenteeism,” par-
ticularly with respect to chronic illnesses. The
attorney said that excessive absenteeism is the
most difficult problem in “managing perform-
ance” with respect to certain disabilities, such as
lupus, HIV, and Epstein-Barr, in the work-
place.4! However, “excessive absenteeism” is not
considered in the definition or discussion of
“reasonable accommodation.”#? “Excessive ab-
sence” is not discussed in depth in the title I
rules outside of the guidance of section 1630.5:
“It would also be a violation of this part to deny
employment to an applicant or employee with a
disability. . .based on generalized assumptions
about the absenteeism rate of an individual with
such a disability.”43 However, more recently,
regular presence at work has been viewed as an
essential function of any job. This is another ex-
ample of a certain tension between EEOC
guidelines and other interpretations of the ADA
that continues today.

A number of State, city, and county mental
health and human services departments and
related nonprofit associations commented that
the proposed title I regulations tended to reflect
barriers to understanding mental illness. For
instance, the public policy chairperson of the

- Mental Health Association of Knox County,

Tennessee, observed that her organization
worked hard to help pass the ADA and was con-
cerned that mentally ill individuals benefit from
the protections afforded by the law. She stated
that in general, examples, interpretations, and
explanatory notes included in the body of the
ADA regulations should give additional atten-
tion to individuals with mental illness. Individu-
als with mental illnesses were given additional
attention to the extent that certain examples
were added that focus on mental disabilities.

In addition, she acknowledged that mental
illness may impart “substantial limitations” on
an individual’'s ability to perform a specific job.
However, she indicated that the definition of

41 Charles J. Nau, Attorney, San Francisco, CA, letter to
Frances M. Hart, Executive Officer, EEOC, Apr. 7, 1991.

42 29 C.F.R. § 1630.2(0).
43 Id. §1630.5.
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“major life activities” pertains more to individu-
als with physical disabilities and offers limited
applicability to persons with a mental disability.
Thus, she recommended that EEOC expand the
definition to include activities such as reasoning,
concentrating, socializing, and communicating.
Although the expansion was not made, the in-
terpretive guidance on section 1630.2(I) defines
major life activities as “those basic activities that
the average person in the general population can
perform with little or no difficulty.”44 The activi-
ties that the chairperson suggested fall under
this category.

The chairperson also had concerns with re-
spect to EEOC’s expansion (in the proposed
regulations) of the definition for “direct threat”
to include “risk to the individual.” She said that
a particular problem with this is that a “direct
threat” may be interpreted by an employer based
on stereotypes of mentally ill individuals. She
suggested that EEOC modify the title I regula-
tion to state that “risk” to self and others should
be based on an individual’s current condition
rather than mere speculation about the future
course of a disability, or a more generalized fear
of a disability. The modification was not made,
but her concern is addressed in the interpretive
guidance on section 1630.2(r). This provision
states that in determining whether the qualified
individual with a disability poses a direct threat,
the employer must consider the risk and harm
that would result from hiring the applicant.
These considerations, however, “must rely on
objective, factual evidence—not on subjective
perceptions, irrational fears, patronizing atti-
tudes, or stereotypes—about the nature of the
particular disability.”45

Finally the chairperson suggested that EEOC
clarify in the body of the regulations that an
“undue hardship” should be based on the ad-
ministrative or financial costs of providing an
accommodation, and not based on the hardship
of accommodating the fears and prejudices other
workers hold about disabilities.#6 However, the
wording remains ambiguous. “The concept of
undue hardship,” the interpretive guidance on

4 Id. §1630.23).
45 Id. § 1630.2(p).
46 Lofaro letter.
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section 1630.2(p) states, “is not limited to finan-
cial difficulty. [It] refers to any accommodation
that. . .would fundamentally alter the nature or
operation of the business.”4? Several other letters
from State and local mental health associations
expressed the same concerns.48

Various State and local organizations repre-
senting individuals with epilepsy responded to
the proposed title I regulations. For instance, the
president of the Coelho Jobs Center was con-
cerned about individuals with epilepsy being
required to disclose their condition when seeking
employment. Although the Jobs Center ac-
knowledged that the title I regulations prohibit
employers from requiring applicants to have a
medical examination to determine the presence
of a disability, it was concerned that job applica-
tions would continue to ask questions about dis-
abilities. Thus, the Jobs Center urged EEOC to
clarify in the. regulations what employers can
and cannot ask on a job application.4? Regulatory
provisions responding to this concern can be
found in sections 1630.13 and 1630.14.50

EEOC considered, analyzed, and in some cases
incorporated concerns identified in the comments
in the development of its final title I rule,5! pub-
lished in the Federal Register on July 26, 1991, 1

4729 C.F.R. § 1630.2(p).

48 See, e.g., Jean M. Jones, President, Mental Health Asso-
ciation of Georgia, Inc., Decatur, GA, letter to Frances M.
Hart, Executive Officer, EEOC, and Jane Van Sant, Execu-
tive Director, Transitional Living Consortium, Kansas City,
MO, letter to Frances M. Hart, Executive Officer, EEOC,
Apr. 10, 1991.

49 President, Coelho Jobs Center, Epilepsy Foundation of
North Central Illinois, Rockford, IL, letter to Frances M.
Hart, Executive Officer, undated. See also Carolyn Smith,
Executive Director, Dallas Epilepsy Association, Dallas, TX,
letter to Frances M. Hart, Executive Officer, EEOC, Apr. 10,
1991; and Alexander Younger, President, Epilepsy Founda-
tion for the National Capital Area, Washington, DC, letter
to Frances M. Hart, Executive Officer, EEOC, Apr. 11, 1991.

50 29 C.F.R. § 1630.13; 29 C.F.R. § 1630.14.

51 See Equal Employment Opportunity for Individuals with
Disabilities, 56 Fed. Reg. 35,726 (1991). See also Levin in-
terview, pp. 2-3. In describing how EEOC undertook this
process, Ms. Levin stated that EEOC assigned several staff
members, mainly attorneys, with expertise in specific issues
to respond to the comments. Using limited computer sys-
tems, they created indices and key words and phrases to
access specific issues and write summaries for each one.
Relying on this system, EEOC was able to meet Congress’

deadline for completion of the title I rules.
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year after the passage of the ADA.52 Generally,
EEOC’s substantive title I regulations clarify and
elaborate on the provisions of the statute. They
provide specific criteria identifying standards to
define more clearly the meaning of such terms as
“reasonable accommodation,” “undue hardship,”
and “determine whether undue hardship or direct
threat exist.” EEOC based its development of
ADA regulations and policy guidance on the ADA
statute, congressional intent as expressed in the
ADA'’s legislative history, significant court cases,
and the provisions and regulations of sections
501, 503, and 504 of the Rehabilitation Act of
1973.53 In general, the legislative history and text
of the ADA largely were based on section 504
law.5¢ As a result, the ADA’s policy positions on
disabilities issues largely were the same as those
in the section 504 regulations and the body of sec-
tion 504 caselaw that had grown up since its pas-
sage in 1973.55

Policy and Enforcement Guidance

EEOC provides its staff with policy or en-
forcement guidance on the various civil rights
laws for which the agency has enforcement re-

sponsibilities.5 The enforcement guidance helps:

EEOC staff in investigating and evaluating
claims of discrimination, in interpreting and ap-
plying significant new court decisions and legis-
lation, and in evaluating evidence in cases rais-
ing issues addressed in the guidance. The guid-
ance also informs the public of EEOC’s position
on various subjects.5” In addition, the legal in-
terpretations that EEOC advances in its policy
guidance play an important role in shaping

52 Equal Employment Opportunity for Individuals with Dis-
abilities, 56 Fed. Reg. at 35,726 (1991).

53 Sections 501, 503, and 504 of the Rehabilitation Act are
codified at 29 U.S.C. §§ 791, 793-794 (1994). See also Levin
interview, p. 2.

54 Levin interview, p. 2.
55 Thid.

56 These include the Equal Pay Act of 1963, 29 U.S.C. §§ 201
note, 206, 206 note (1994); title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e (1994); the Age Discrimination in
Employment Act of 1967, 29 U.S.C. §§ 621-634 (1994); as
well as title I of the Americans with Disabilities Act of 1990,
42 U.S.C. §§ 12111-12117 (1994).

57 EEOC, Annual Report 1993. p. 12 (hereafter cited as
EEOC, FY 1993 Annual Report).



https://subjects.57
https://sponsibilities.56
https://1630.14.50

nearly every aspect of the agency’s implementa-
tion and enforcement efforts.

EEOC’s ADA policy and enforcement guid-
ance may be helpful to any number of people,
including people with disabilities, employers,
management and plaintiffs’ attorneys, and dis-
ability advocacy groups. However, these policy
documents are intended primarily to provide
guidance and direction to EEOC’s investigative
and legal staff.

Policy and Enforcement Guidance Development

In developing its policy or enforcement guid-
ance on title I, EEOC has more latitude to choose
what issues it will address and when the guidance
will be published than it had in developing title I
regulations, because it is not operating under a
timeframe determined by Congress. Since August
1990, EEOC has issued numerous policy guidance
or enforcement guidance documents relating to
the ADA. Generally, it has chosen issues on which
to focus based on its stated reasons for undertak-
ing policy development in its Strategic Plan,
namely, to offer the agency’s interpretation of
complex provisions of the law and to facilitate
compliance with the law.

EEOC’s ADA policy and enforcement guid-
ance is developed by the ADA Policy Division in
the Office of Legal Counsel for approval by
EEOC’s Commissioners. Before 1997, EEOC did

not have a formal mechanism for policy devel-

opment. In early 1997, EEOC formed a policy
development committee and thus established a
formal policy development mechanism.5® The

58 See Peggy R. Mastroianni, Associate Legal Counsel, Office
of Legal Counsel, EEOC, interview in Washington, DC, Apr. 6,
1998, p. 2 (hereafter cited as Mastroianni interview). Before
the creation of the Policy Development Committee in 1997,
the EEOC had no committee for policy development. However,
EEOC always has had formal policy development procedures.
Thus, policy documents are originally drafted by attorneys in
the Office of Legal Counsel. After approval by the Legal Coun-
sel, they are circulated to the major offices within the EEOC
for comment. After these comments are reconciled, policy
documents go to the Commissioners for comment, revision,
and a vote. With the creation of the Policy Development
Committee, proposed policy development options are now
presented to the Committee at the very beginning of the proc-
ess. See Peggy R. Mastroianni, Associate Legal Counsel,
EEOQC, letter to Frederick D. Isler, Assistant Staff Director,
Office of Civil Rights Evaluation, U.S. Commission on Civil
Rights (USCCR), July 9, 1998, Comments of the EEOC, p. 6

~ (hereafter cited as EEOC Comments).
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committee consists of representatives of each of
the Commissioners, the Legal Counsel, the Asso-
ciate Legal Counsel, and representatives from
the Office of General Counsel, the Office of Field
Programs, and the Office of Federal Operations.
The committee meets once a month. The Associ-
ate Legal Counsel explained that if the Office of
Legal Counsel is considering developing policy
guidance on an ADA issue, the Legal Counsel
and Associate Legal Counsel will present it at
the meeting.5°

In interview statements, EEOC’s Associate
Legal Counsel noted that the Office of Legal
Counsel assesses which issues it will present to
EEOC’s Commissioners for policy guidance de-
velopment based on a combination of factors,
both formal and informal.8® For example, staff do
a lot of public speaking and receive much infor-
mation from employers, human resources peo-
ple, and disability rights advocates who call and
write the agency.6! The Associate Legal Counsel
said that the classic example of the Office of Le-
gal Counsel’'s ADA policy development is the
guidance on psychiatric disabilities.62 She noted
that staff has received many questions on this
issue since EEOC began enforcing the ADA.63 In
addition to information provided by stakehold-
ers, the Office of Legal Counsel also gets input
from EEOC’s field offices. Investigators and at-
torneys in the field tell them about issues they
see repeatedly.64 Also, in some instances, the
Commissioners suggest issues on which they
want guidance.65

The Legal Counsel described the process the
group goes through in developing policy as
“interactive.” She said that the group discusses
various issues and determines if they need to be
addressed. She added that the entire process of
generating policy is very lengthy. After it is pre-
pared in the Office of Legal Counsel, there is an
interoffice review process, and then the policy is

59 Mastroianni interview, p. 2.
60 Ibid., p. 1.

61 Ibid., p. 2.

62 Thid.

63 Thid.

64 Thid.

65 Thid.
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reviewed by the Commissioners, and changes
are made.66

Some disability advocates have criticized
EEOC for not having a formal mechanism in
place for advocacy groups to raise issues or con-
cerns with EEOC on specific issues before policy
guidance is issued.6” The Legal Counsel and the
Associate Legal Counsel confirmed that, with
the exception of very limited circulation within
the Federal Government, draft policy guidance is
not circulated outside of the agency and EEOC
does not provide an opportunity for formal notice
and comment for anything except its regula-
tions.68 The Associate Legal Counsel said that if
EEOC had a formal notice and comment for pol-
icy or enforcement guidance, it would not have
been able to issue as much guidance. However,
both the Legal Counsel and the Associate Legal
Counsel noted that Office of Legal Counsel staff
includes input from stakeholders throughout the
process.®® According to the Associate Legal
Counsel, EEOC “floats all sorts of ideas” infor-
mally in meetings with outside groups and
sometimes holds informal meetings with stake-
holders to discuss ideas. EEOC also accepts and
considers comments from anyone who writes the
agency. She indicated that EEOC does not ac-
tively solicit written comments on policy and
enforcement guidance, because if EEOC issued a
letter asking for comment, it would become for-
mal. She said that EEOC cannot just write a let-
ter to some people because it would be nearly
impossible to include all interested groups. To do
so would require publishing the request in the
Federal Register, which is the equivalent of pro-
viding the full formal notice and comment of the
regulatory process.”™

EEOC Commissioner Paul Steven Miller reit-
erated that, in developing its policy or enforce-
ment guidance, EEOC does not have a formal-
ized process for notice and comment before a

66 Ellen Vargyas, Legal Counsel, EEOC, interview in
Washington, DC, Apr. 7, 1998, pp. 2-3 (hereafter cited as
Vargyas interview).

67 See Linda Priebe, Senior Attorney, David L. Bazelon Cen-
ter for Health Law, interview in Washington, DC, Dec. 16,
1997, p. 4 (hereafter cited as Priebe interview).

68 Vargyas interview, p. 2; Mastroianni interview, p. 3.
69 See ibid.
70 Mastroianni interview, p. 3.
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given policy statement or guidance is issued.
EEOC does not circulate a draft guidance before
it is voted on, because this would be too cumber-
some.”! He said that what EEOC does do quite
extensively is hold conversations with all stake-
holders, organized labor, employers, and advo-
cacy groups.”? As the Commissioners travel
around the country, they gain a lot of informa-
tion. EEOC encourages written comments ad-
dressing the issues covered in its proposed policy
or enforcement guidance, although it does not
circulate them.”

Title I Policy and Enforcement Guidance

Generally, each of the policy and enforcement
guidance documents published thus far has ad-
dressed a discrete area of ADA law. EEOC may
issue the guidance to clarify and explain its posi-
tion on a specific issue. EEOC may use the guid-
ance to reiterate a position it already has taken
in litigation. It also may issue guidance on an
issue relating to title I implementation and en-
forcement that it never has addressed before.

Shortly after enactment of the ADA, in
August 1990, EEOC published an initial policy
guidance on the basic provisions of the ADA.74
The next ADA enforcement guidance EEOC
published was its interim guidance on health
insurance, issued in 1993.75 EEOC’s Associate
Legal Counsel stated that EEOC published its
interim health insurance guidance because it

71 Paul Stephen Miller, Commissioner, EEOC, Remarks at
Government Training Institute’s National Symposium on
Psychiatric Disabilities and the EEOC's New Enforcement
Guidance Under the Americans with Disabilities Act, Jan.
12-13 1998, Arlington, VA.

72 Ibid.
73 Ibid.

71 EEOC, “Policy Guidance: Provisions of the Americans
with Disabilities Act of 1990: Summary of the Act and Re-
sponsibilities of the EEOC in Enforcing the Act’s Prohibi-
tions Against Discrimination in Employment on the Basis of
Disability,” (EEOC Notice 915-0055), Aug. 14, 1990, p. 11
(hereafter cited as EEOC, “Policy Guidance: Provisions of
the ADA”).

75 EEOC, “Interim Enforcement Guidance on the Application
of the Americans with Disabilities Act of 1990 to Disability-
based Distinctions in Employer Provided Health Insurance”
(EEOC Notice 915.002), June 8, 1993 (hereafter cited as
EEOC “Interim Enforcement Guidance on the Application of
the ADA to Disability-based Distinctions in Employer Pro-
vided Health Insurance).
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was receiving many charges on that issue.’® The
next guidance was on the definition of disabil-
ity,”” which was a critical issue from the very
beginning.”8 After that, EEOC issued guidance
on preemployment inquiries and examinations.”
According to the Associate Legal Counsel, it was
important to issue guidance on that issue right
away, because it was new—no similar provision
existed in older civil rights statutes.80

EEOC published a noteworthy enforcement
guidance document on the ADA and psychiatric
disabilities in March 1997.8! This guidance in-
cludes a legal discussion and analysis, and also
addresses clinical issues, such as separating
mere traits from a diagnosis of a personality dis-
order and determining when traits such as poor
ability to concentrate or think become signs of an
impairment.

EEOC’s Research and Analytic Services unit
in the Office of General Counsel employs social
scientists, economists, psychologists, and other
subject matter experts. Apparently the Office of
Legal Counsel and its ADA Policy Division have
had little contact with this office. Further, EEOC
does not have inhouse medical experts in any
unit. Should EEOC do a guidance document on
another specific kind of disability or anything
outside the purely legal topics it mainly has ad-
dressed to date, the ADA Policy Division may be
able to benefit significantly from using nonlegal
experts. The head of the ADA Policy Division
recently stated that in preparing future policy
guidance, he would be interested in using the
expertise of anybody within the agency who
could be helpful.82

76 Mastroianni interview, p. 2.
77 EEOC, “Definition of the Term ‘Disability.”
78 Mastroianni interview, p. 2.

79 EEOC, “Americans with Disabilities Act Enforcement
Guidance: Pre-employment Disability-Related Questions
and Medical Examinations,” Oct. 10, 1995 (hereafter cited as
EEOC, “ADA Enforcement Guidance: Pre-employment Dis-
ability-Related Questions and Medical Examinations”).

80 Mastroianni interview, p. 2.

81 See EEOC, “EEOC Enforcement Guidance on the Ameri-
cans with Disabilities Act and Psychiatric Disabilities,”
(EEOC Notice 915.002), Mar. 25, 1997 (hereafter cited as
EEOC, “Enforcement Guidance on ADA and Psychiatric
Disabilities”).

82 Christopher Kuczynski, Director, Americans with Dis-

~ abilities Act Division, Office of Legal Counsel, EEOC, inter-

According to the Associate Legal Counsel,
EEOC’s focus in developing enforcement guid-
ance has been on addressing the most significant
ADA issues. She noted that EEOC does not pub-
lish and the Office of Legal Counsel does not
draft enforcement guidance on every unresolved
ADA issue causing conflict among the courts.83
This is because EEOC’s Office of General Coun-
sel does litigation and amicus activity (approved
by the Commissioners) that advance EEOC’s
position on these issues. In addition, the Associ-
ate Legal Counsel said that with smaller ADA
issues or issues of lesser significance, “enforce-
ment guidance is not the way to go, because then
you have lots of tiny little enforcement guid-
ances.”84 However, the Office of Legal Counsel in
the past published 1-page documents on discrete
topics relating to the ADA. For example, on May
11, 1995, EEOC published a 1-page “guidance
memorandum” on disability plans under the
ADA. On July 17, 1995, EEOC issued a “policy
statement” on alternative dispute resolution.
These brief guidance documents address specific
ADA-related topics without the indepth analysis
of the much lengthier ADA enforcement -guid-
ance documents. They, nonetheless, are an effec-
tive way to set out or clarify EEOC’s position on
specific ADA topics or issues, particularly issues
over which the courts are in conflict.

In 1990 EEOC stated that during the 2-year
period between the enactment and the effective
date of the act, it would “develop several addi-
tional policy documents.”85 These were to include
compliance manual sections on the “Theories of
Discrimination” under the ADA, the “Definition
of Disability,” “Definition of Qualified Individual
with a Disability,” and “Reasonable Accommoda-
tion and Undue Hardship,” as well as policy
guidance on “Preemployment Inquiries.” EEOC
has not published the promised enforcement
guidance on ADA theories of discrimination, the
definition of qualified individual with a disabil-
ity, and policy discussion on reasonable accom-
modation and undue hardship. These last three,
particularly reasonable accommodation and un-

view in Washington, DC, Apr. 7, 1998, p. 3 (hereafter cited
as Kuczynski interview).

83 Mastroianni interview, p. 4.
84 Ibid.
85 EEOC, “Policy Guidance: Provisions of the ADA,” p. 11.
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due hardship, lie at the center of some of the
most heavily disputed issues that have arisen
since the passage of the ADA 86

Explaining why EEOC has not published the
promised policy guidance, the Associate Legal
Counsel noted that there is only so much the
Commissioners can consider at one time.8” Fur-
thermore, EEOC has addressed the reasonable
accommodation and. qualified individual areas in
other documents, such as the interpretive ap-
pendix to the regulations and the technical as-
sistance manual published in 1992. Finally, she
made the point that in publishing policy guid-
ance too soon, EEOC runs the risk of missing
critical ADA issues that have not yet emerged
relating to these topics.88 She added that EEOC
did publish guidance on part of the qualified in-
dividual with a disability issue, the inconsistent
statements/judicial estoppel issue,8® because it
was absolutely necessary at the time based on
the sharp conflict developing in the courts.%0

With respect to whether EEOC plans to de-
velop additional guidance on ADA issues, the
Associate Legal Counsel noted that the devel-
opment of new policy guidance is a decision
made solely by the Commissioners.?? However,
the Office of Legal Counsel is looking at two ar-
eas: reasonable accommodation and the concept
of “qualified individual with a disability,” par-
ticularly the reasonable accommodation re-
quirement.%2 She said that guidance on these
areas currently is going through the policy de-
velopment process, but she could not predict

8 See David Eichenauer, Access to Independence and Mobil-
ity, fax to Nadja Zalokar, USCCR, June 4, 1998 (stating:
“Reasonable accommodation’ could be defined better. . . . It is
a different concept allowing consideration of individual cir-
cumstances and perhaps this is not always understood. . . .”).

87 Mastroianni interview, p. 2.
88 Thid.

89 See EEOC, “EEOC Enforcement Guidance on the Effect of
Representations Made in Applications for Benefits on the De-
termination of Whether a Person Is a ‘Qualified Individual
with a Disability’ Under the Americans with Disabilities Act of
1990 (ADA),” (EEOC Notice 915.002), Feb. 12, 1997 (hereafter
cited as EEOC, “Enforcement Guidance on the Effect of Rep-
resentations Made in Applications for Benefits”).

90 Mastroianni interview, pp. 2-3.
91 Thid., p. 2.
92 Ibid.

76

whether or when these policy guidance docu-
ments would be published.9?

Several Commissioners have indicated the
importance of publishing further guidance on
reasonable accommodation and qualified indi-
vidual with a disability. For example, Acting
Chairman Igasaki noted that reasonable ac-
commodation is an area of law that will be open
to interpretation and therefore the need for
guidance on it would always be there.%4

Litigation as a Policy Development Tool

EEOC also develops policy on the ADA
through its litigation activities, including sys-
temic litigation and filing of amicus briefs, under
the direction of the General Counsel. Two units
in the Office of General Counsel, in particular,
are actively involved in EEOC’s policy develop-
ment process. The Systemic Enforcement Serv-
ices unit develops Commission policy through
the pursuit of systemic cases. According to an
assistant general counsel heading one of the liti-
gation teams in the unit, the unit seeks to liti-
gate cases that raise novel legal questions and
would lead to law reform or development of
authority for those issues.% The Appellate Serv-
ices unit furthers EEOC policy development
through amicus briefs in cases before the U.S.
courts of appeal.9% Appellate Services uses ami-
cus litigation and appeals of its own cases to de-
velop and clarify the law, and also looks for other
cases at the court of appeals level that might
resolve unsettled issues of law. Amicus briefs
serve as official EEOC policy positions, particu-
larly in cases where the issues have not previ-
ously been addressed by EEOC.%7

93 Tbid.

94 Paul Igasaki, Acting Chairman, EEOC, interview in
Washington, DC, Apr. 7, 1998, p. 2 (hereafter cited as
Igasaki interview).

95 Gerald Letwin, Assistant General Counsel, Systemic En-
forcement Services, Office of General Counsel, EEOC, inter-
view in Washington, DC, Apr. 6, 1998, p. 1 (hereafter cited
as Letwin interview).

96 See Vincent Blackwood, Assistant General Counsel, and
Robert Gregory, Senior Attorney, Appellate Services, Office
of General Counsel, EEOC, interview in Washington, DC,
Apr. 2, 1998 (hereafter cited as Blackwood and Gregory in-
terview). The Appellate Services unit also works closely with
the Solicitor General in preparing amicus briefs filed in
cases before the U.S. Supreme Court. Ibid,, p. 1.

97 Blackwood and Gregory interview, p. 2.
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Staff in both of these units said that they
have a close working relationship with the Office
of Legal Counsel and its ADA Policy Division. A
staff member of Systemic Enforcement Services,
for instance, said that he often informally seeks
the opinion of staff in the Office of Legal Counsel
before completing work on a cutting edge issue.
He added that he does on most ADA cases be-
cause the Office of Legal Counsel staff has done
a lot of “good and hard thinking” about the
ADA.9% The head of the Appellate Services unit
stated that his unit and the Office of Legal
Counsel are aware of what the other office is
doing. He provides the Office of Legal Counsel
copies of briefs filed by his unit, and the Office of
Legal Counsel may consult with him to deter-
mine which issues require policy guidance.%

EEOC’s Legal Counsel explained that devel-
opment of policy through litigation and policy
guidance is a continuum—both are tools that
help EEOC reach the same goal.l00
A staff member of Systemic Enforcement Serv-
ices described the relative advantages of litiga-
tion and development of policy guidance as poli-
cymaking tools for the EEOC. In some cases,
litigation is more appropriate than policy guid-
ance because the situation is fact specific. In
other circumstances, policy guidance may be
more appropriate. In general, he said, EEOC
issues very little policy guidance, “because guid-
ance can be used against you.” Further, so many
issues come up that it is not appropriate to es-
tablish policy guidance on every single issue. In
addition, sometimes it is preferable to let an is-
sue “percolate up through the courts,” after
which there may or may not be a need for guid-
ance. Therefore, he said, policy guidance and
litigation are two very complementary ways of
developing the law.10!

Like policy guidance, litigation can be effec-
tive in changing employers’ practices. Big com-
panies, in particular, follow EEOC’s litigation
docket. As a result, EEOC can make statements
through its litigation that get incorporated by
employers into their practices.192 The Legal

98 Letwin interview, p. 4.

99 Blackwood and Gregory interview, p. 2.
100 Vargyas interview, p. 2.

101 ] etwin interview, p. 5.

- 102 Thid.
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Counsel indicated that in her opinion, EEOC has
used both tools—issuance of policy guidance and
litigation—effectively, especially for the ADA.103

Initial Guidance on Major
Provisions of Title |

Shortly after receiving enforcement responsi-
bility for title I of the ADA, EEOC released pol-
icy guidance summarizing the employment pro-
visions of the ADA and EEOC’s responsibilities
in enforcing the act. This policy guidance docu-
ment, along with EEOC’s title I regulations and
interpretive guidance, provide EEOC’s initial
guidance on major provisions of title I of the
ADA. Published in August 1990, just 1 month
after enactment of the ADA, this policy guidance
defines some of the act’s key terms, such as
“disability,” “direct threat,” “undue hardship,”
and “reasonable accommodation.”1%4 The guid-
ance also discusses EEOC’s responsibilities un-
der the ADA.195 The guidance focuses on such
basic elements of the law as who it protects and
how it defines discrimination.

Who Is Protected?

The policy guidance document explains that
title I prohibits discrimination against qualified
individuals with disabilities. To be protected un-
der the act, an individual must have, or be per-
ceived as having, a disability and be qualified to
perform the essential functions of the job, with
or without reasonable accommodation.!¢ The
guidance explains further that these key terms
are defined precisely in the act.19?” The terms,
“qualified” and “essential,” along with the term
“reasonable accommodation,” are, according to
the guidance, “central to the nondiscrimination
mandate of the ADA.”108

EEOC’s title I regulations list physical and
mental impairments that may be disabilities
covered under the ADA.19% EEOC’s policy guid-

103 Vargyas interview, p. 2.

104 EEOC, “Policy Guidance: Provisions of the ADA.”

105 See generally ibid.

106 See id. at §§ 12102(2), 12111(8) (1994).

107 EEOC, “Policy Guidance: Provisions of the ADA,” p. 3.
108 Thid.

109 These include any physiological disorder, cosmetic disfig-
urement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, spe-
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ance on the ADA’s major provisions lists condi-
tions excluded from the statute’s coverage. These
include current illegal drug use, homosexuality,
bisexuality, transvestism, transsexualism, pedo-
philia, exhibitionism, voyeurism, gender identity
disorders not resulting from physical impair-
ments, or other sexual behavior disorders, com-
pulsive gambling, kleptomania, pyromania, and
psychoactive substance use disorders resulting
from current illegal use of drugs.110

Discrimination Defined

EEOC’s ADA regulations specify that em-
ployers may not discriminate with respect to
several employment activities and practices.!1!
EEOC’s policy guidance lists the seven forms of
discrimination prohibited in the act and EEOC’s
title I regulations:

e limiting, segregating, or classifying a job appli-
cant or employee in a way that adversely affects the
opportunities or status of such applicant or employee
because of the disability of such applicant or em-
ployee;!12

e participating in a contractual or other arrange-
ment or relationship that has the effect of subjecting
a covered entity's qualified applicant or employee
with a disability to the discrimination prohibited by
this subchapter (such relationship includes a rela-

cial sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genito-urinary,
hemic and lymphatic, skin, and endocrine; or any mental or
psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific
learning disabilities. 29 C.F.R. § 1630.2(h) (1997).

110 EEOC, “Policy Guidance: Provisions of the ADA,” p. 3, n.
3, citing 29 C.F.R. § 1630.3(d)(1)-(4), (e) (1997).

111 These include: recruitment, advertising, and job applica-
tion procedures; hiring, upgrading, promotion, award of
tenure, demotion, transfer, layoff, termination, right of re-
turn from layoff, and rehiring; rates of pay or any other form
of compensation and changes in compensation; job assign-
ments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists; leaves
of absence, sick leave, or any other leave; fringe benefits
available by virtue of employment, whether or not adminis-
tered by the covered entity; selection and financial support
for training, including: apprenticeships, professional meet-
ings, conferences and other related activities, and selection
for leaves of absence to pursue training; activities sponsored
by a covered entity including social and recreational pro-
grams; and any other term, condition, or privilege of em-
ployment. 29 C.F.R. § 1630.4 (1997).

12 42 US.C. § 12112(b)1) (1994). See also 29 CF.R. § 1630.5
(1997).

tionship with an employment or referral agency, labor

- union, an organization providing fringe benefits to an
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employee of the covered entity, or an organization
providing training and apprenticeship programs);113

e utilizing standards, criteria, or methods of ad-
ministration that have the effect of discrimination on
the basis of disability; or that perpetuate the dis-
crimination of others who are subject to common ad-
ministrative control;!14

e excluding or otherwise denying equal jobs or
benefits to a qualified individual because of the
known disability of an individual with whom the
qualified individual is known to have a relationship
or association;!15

e not making reasonable accommodations to the
known physical or mental limitations of an otherwise
qualified individual with a disability who is an appli-
cant or employee, unless such covered entity can
demonstrate that the accommodation would impose
an undue hardship on the operation of the business of
such covered entity; or denying employment opportu-
nities to a job applicant or employee who is an other-
wise qualified individual with a disability, if such
denial is based on the need of such covered entity to
make reasonable accommodation to the physical or
mental impairments of the employee or applicant;!16

e using qualification standards, employment tests
or other selection criteria that screen out or tend to
screen out an individual with a disability or a class of
individuals with disabilities unless the standard, test
or other selection criteria, as used by the covered en-
tity, is shown to be job-related for the position in
question and is consistent with business necessity;!17
and

o failing to select and administer tests concerning
employment in the most effective manner to ensure
that, when such test is administered to a job appli-
cant or employee who has a disability that impairs
sensory, manual, or speaking skills, such test results
accurately reflect the skills, aptitude, or whatever
other factor of such applicant or employee that such
test purports to measure, rather than reflecting the
impaired sensory, manual, or speaking skills of such

113 42 U.S.C. § 12112(b)(2) (1994). See also 29 C.F.R. § 1630.6
(1997).
114 42 U.S.C. § 12112(b)(3) (1994). See also 29 C.F.R. § 1630.7
(1997).
115 42 U.S.C. § 12112(b)(4) (1994). See also 29 C.F.R. § 1630.8
(1997).
116 42 U.S.C. § 12112(b)(5) (1994). See also 29 C.F.R. § 1630.9
(1997).
117 42 U.S.C. § 12112(b)(6) (1994). See also 29 C.F.R. § 1630.10
(1997).



employee or applicant (except where such skills are
the factors that the test purports to measure.118

EEOC also considers “disability harassment”
a form of discrimination under the ADA. Dis-
ability harassment is analogous to sexual har-
assment or racial harassment charges brought
under title VII of the Civil Rights Act of 1964.
Like these other forms of harassment, a case of
disability harassment may be based on a hostile
environment theory. A law newsletter recently
reported on a dispute involving EEOC’s regional
office in Chicago and Nippon Express, U.S.A., a
national shipping company in Franklin Park,
I11.119 The complainant in the case alleges that
he was subject to a campaign of harassment
from 1992 to 1996 because he has HIV infec-
tion.120 According to an EEOC supervisory attor-
ney: “When they [coworkers and managers]
found out the employee was HIV positive, he
was criticized, his job duties were taken away
and he was subjected to cool comments. This
went on for an extended period of time and then
he resigned.”121

Defenses

EEOC’s policy guidance also lists the stat-
ute’s defenses for an employer charged with
ADA discrimination, although it does not offer
indepth discussions of key concepts and terms
relating to defenses under the act.

Business Necessity Defense

The guidance explains that one possible em-
ployer defense is to rely on the need for qualifi-
cations standards. Under this defense, where a
charging party alleges that qualification stan-
dards, tests, or other selection criteria screen out
or tend to screen an individual with a disability,
the respondent may defeat this claim with a
showing that the qualification standards, tests,
or selection criteria are “job-related and consis-
tent with business necessity, and such perform-

118 42 U.S.C. § 12112(b)(7) (1994). See also 29 C.F.R. §
1630.11 (1997).

119 See LRP Publications, “EEOC Pursues ADA Hiring and
On-the-Job Harassment Claims,” National Disability Law
Reporter—Highlights, vol. 11, iss. 8 (Apr. 9, 1998), p. 3.

120 Tbid.
121 Tbid.
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ance cannot be accomplished by reasonable ac-
commodation.”122 :

The guidance does not define “job related”
and “business necessity,” although an under-
standing of these concepts is crucial to any case
in which the employer is relying on qualifica-
tions standards as a defense. The concept of
business necessity has been an important part of
employment discrimination law since the U.S.
Supreme Court first enunciated it in Griggs v.
Duke Power Company!23 in 1971. The Court used
the term as an employer defense with reference
to charges of discrimination not based on inten-
tional acts but on the discriminatory effect of
neutral employment practices.124

Though the term has been used since Griggs,
neither the Supreme Court nor any other court
has been crystal clear on its meaning. The
Fourth Circuit perhaps has come the closest
with this definition it used in a race discrimina-
tion case based on adverse impact:

The test is whether there exists an overriding legiti-
mate business purpose such that the practice is nec-
essary to the safe and efficient operation of the busi-
ness. Thus, the business purpose must be sufficiently
compelling to override any racial impact; the chal-
lenged practice must effectively carry out the business
purpose it is alleged to serve; and there must be
available no acceptable alternative policies or prac-
tices which would better accomplish the business
purpose advanced, or accomplish it equally well with
a lesser differential racial impact.125

This definition includes all the key concepts
in the term, namely, that the business practice is
necessary to the work of the employer; that the
practice actually accomplishes the purpose it is
alleged to serve; and that there is no alternative,
less discriminatory method that would accom-
plish the purpose equally well.126 This last ele-
ment of the business necessity test is modified in

122 42 U.S.C. § 12113(a) (1994). See also EEOC, “Policy
Guidance: Provisions of the ADA,” p. 6.

123 401 U.S. 424 (1971).
124 Id. at 431.

125 Robinson v. Lorillard Corp., 444 F.2d 791, 798 (4th Cir.
1971), cert. dismissed, 404 U.S. 1006 (1971) (citations omitted).

126 See Barbara Lindemann and Paul Grossman, Employ-
ment Discrimination Law, 3rd ed., vol. I (Washington, DC:
Bureau of National Affairs, 1996), pp. 106-10.



the context of disability discrimination under the

ADA or section 504 to refer instead to a reason-
able accommodation that would allow an indi-
vidual with a disability to perform the essential
functions of a job.127 Thus, according to the ADA,
a defendant claiming that qualifications stan-
dards, tests, .or selection criteria “have been
shown to be job-related and consistent with
business necessity” must take the additional
step of showing that no reasonable accommoda-
tion would allow the individual with a disability
to accomplish the required performance.128

The interpretive guidance accompanying
EEOC's title I regulations states that “[t]he con-
cept of ‘business necessity’ has the same mean-
ing as the concept of ‘business necessity’ under
section 504 of the Rehabilitation Act of 1973.7129
The section 504 regulations state that if a test or
other criterion tends to screen out individuals
with disabilities, the employer must show that it
is “job related” and consistent with business ne-
cessity for the position in question and that
there is no alternative, nondiscriminatory crite-
rion available.130

Business necessity may be viewed as a gauge
or measure for whether a given employment prac-
tice is legitimate or discriminatory. The interpre-
tive guidance states that “[s]election criteria that
exclude, or tend to exclude, an individual with a
disability or a class of individuals with disabilities
because of their disability but do not concern an
-essential function of the job would not be consis-
tent with business necessity.”13!

The ADA’s legislative history clarifies the
meaning of business necessity and job related-
ness in the context of disability discrimination.
By taking earlier caselaw addressing disparate
impact as a theory of discrimination and adapt-
ing it to the disability context, the House Educa-
tion and Labor Committee report establishes a
clear meaning for these terms under the ADA:

127 See, e.g., 42 U.S.C. § 12113(a) (1994).
128 42 U.S.C. § 12113(a) (1994).

129 29 C.F.R. pt. 1630 app. § 1630.10 (1997). See also Ben-
tivegna v. United States Dept. of Labor, 694 F.2d 619 (9th
Cir. 1982). .

130 34 C.F.R. § 104.13(a) (1997).
113129 C.F.R. pt. 1630 app. § 1630.10 (1997).
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The interrelationship of these requirements in the
selection procedure is as follows: If a person with a
disability applies for a job and meets all selection cri-
teria except one that he or she cannot meet because of
a disability, the criterion must concern an essential,
non-marginal aspect of the job, and be carefully tai-
lored to measure the person’s actual ability to do this
essential function of the job. If the criterion meets
this test, it is nondiscriminatory on its face and it is
otherwise lawful under the legislation. However, the
criterion may not be used to exclude an applicant
with a disability if the criterion can be satisfied by the
applicant with a reasonable accommodation. A rea-
sonable accommodation may entail adopting an alter-
native, less discriminatory criterion.132

Thus, as one scholar has noted, “to be job-related
and consistent with business necessity, a qualifi-
cation standard must pertain to the performance
of an essential function of the job at issue. The
requirement that a qualification standard per-
tain to an essential function of the job reflects
the ADA’s underlying view that an individual
with a disability should not be denied a job sim-
ply because the disability interferes with per-
formance of functions that are only marginally
related to the job.”133

Defense for Religious Entities

The guidance mentions a second defense for
employers under title I, which is reserved for
religious entities. The statute provides that a
religious entity is not prohibited from giving
preference in employment to individuals of a
particular religion.13¢ The statute describes a
religious entity as any “religious corporation,
association, educational institution, or soci-
ety.”135 In addition, the ADA states that a relig-
ious entity may require all applicants and em-
ployees to conform to its religious tenets.136

132 H R. REP. NO. 101-485(II), at 71 (1990), reprinted in 1990
U.S.C.C.AN. 303, 353-54.

133 Burgdorf, Disability Discrimination in Employment Law,
p. 223 (H.R. REP. NO. 101-485(II), at 55 (1990); H.R. REP.
No. 101-485(I1I), at 25 (1990)).

134 42 U.S.C. § 12113(c)(1) (1994).
135 Id.
136 Id. at § 12113(c)(2).



Food Handling by an Individual with
Infectious or Communicable Disease

Finally, the statute provides that an em-
ployer may refuse to employ or continue to em-
ploy an individual with an infectious or commu-
nicable disease in a job requiring food handling,
if there is no reasonable accommodation that
would prevent that individual from transmitting
the disease to others through the handling of
f00d.137 The act requires the Secretary of Health
and Human Services to maintain and update
annually a list of infectious and communicable
diseases that actually are transmitted through
food handling.!38 The Secretary also must pub-
lish the methods of transmission of these dis-
eases and widely disseminate both the list and
the methods of transmission.139

Guidance on Defining
Disability Under the ADA

To assist its investigative staff in understand-
ing the complex issue of when a person is consid-
ered as having a disability under the ADA, EEOC
developed a comprehensive enforcement guidance
that provides a detailed analysis of the statutory
and regulatory requirements for a claimant to
show that he or she has a disability within the
meaning of the ADA.140 This policy guidance,
published in March 1995, provides instructions on
applying this definition in charge processing and
outlines the requirements for showing that a dis-
ability exists under the ADA.14!

Background

A threshold requirement for initiating a claim
under the ADA is that an individual have a dis-
ability as the term is defined in the act. The
ADA defines “disability” as: “(A) a physical or
mental impairment that substantially limits one
or more of the major life activities of such indi-
vidual; (B) a record of such an impairment; or
(C) being regarded as having such an impair-
ment.”142 This definition illustrates one notable

1371d. at § 12113(d)(2).

138]d. at § 12113(d)(1).

1391d. at § 12113(d)(1)(C)—(D).

140 See generally EEOC, “Definition of the Term ‘Disability’.”
141 See generally ibid.

142 42 U.S.C. § 12102(2) (1994). The ADA also makes it unlaw-

. ful to discriminate against associates of people with disabili-
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difference between the ADA and other civil
rights statutes: defining the protected class of
people against. whom the statute proscribes dis-
crimination is not a simple matter. With statutes
such as the Age Discrimination in Employment
Act,143 for example, an individual claiming a
violation of the statute need only show that he or
she is over 40 to be considered a member of the
protected class. Similarly, with title VI and title
VII of the Civil Rights Act of 1964, there is no
issue as to a complainant’s status as a member
of a racial, national origin, or color group or the
complainant’s sex.144

However, with the ADA, as one commentator
has noted, “that simplicity is lost.”'45 This com-
mentator states further:

Unlike other federal laws against discrimination, the
ADA does not conveniently set forth clear lines of de-
marcation separating persons who are covered from
those who are not. The applicable parameters are not
rigid or concrete, and there is no facile test that can
be universally applied to determine whether a given
impairment or condition is serious enough to qualify
for protection from discrimination. In short, the pro-
tected class is not clearly identifiable. As a result,
courts have become increasingly familiar with the
peculiar task of determining whether a particular
individual falls within a class of persons to whom the
statute is intended to apply: namely, persons who
have a “disability.” [citation omitted]} The task can be
difficult, largely because the drafter of the statute—
whether by design or neglect—imbued this key term
with ambiguity as well as complexity.146

The complexities and ambiguity inherent in the
definition of disability have resulted in much de-

ties. Id. at § 12112(b)(4). The ADA prohibits “excluding or
otherwise denying equal jobs or benefits to a qualified individ-
ual because of the known disability of an individual with
whom the qualified individual is known to have a relationship
or association.” Id. at § 12112(b)(4). For example, an employer
may not discriminate against an employee who is caring for
someone with AIDS or who has a disabled family member the
care of whom the employer feels will require the employee to
take time away from work. Bonnie P. Tucker and Bruce A.
Goldstein, Legal Rights of Persons with Disabilities: An Analy-
sis of Federal Law, vol. 1, supp. 8 (March 1996) (Horsham, PA:
LRP Publications, 1992), at 22:18.

143 29 U.S.C. §§ 621-634 (1994).
144 See 42 U.S.C. §§ 2000d, 2000e (1994).

145 Thomas D’Agostino, Defining “Disability” Under the ADA:
1997 Update (Horsham, PA: LRP Publications, 1997), p. i.

146 Thid.



bate over who should be considered a person with
a disability for the purposes of the ADA. There
appears to be a rift between EEOC and some Fed-
eral courts on the definition of disability, largely
because EEOC, in correctly following Congress’
mandate with the ADA, has interpreted the term
broadly, while some courts have applied a more
narrow reading.4” On the other hand, the Su-
preme Court expressly relied on EEOC and DOJ
interpretative documents in holding that asymp-
tomatic HIV infection is a disability.!48

The debate has centered on the meaning of
specific terms within the ADA’s definition of dis-
ability, such as “substantially limits” and “major
life activity.” EEOC has stood for a broad inter-
pretation of these terms in its policy guidance,
but some courts are disregarding EEOC’s policy
guidance.!4?

Commentators have noted a trend among the
Federal courts toward a narrow interpretation of
the statute. For example, a recent article re-
ported that courts are rejecting ADA claims on
the basis that plaintiffs cannot show that they
have a disability within the meaning of the stat-
ute.l30 A common employer defense is the “no
disability” defense in which employers argue
that ADA plaintiffs’ cases should fail because
they cannot show that their impairment is
“substantially limiting” to a “major life activity,”
and therefore the impairment is not a disability

147 This is evident in differences of opinion between EEOC
and the Federal courts. Compare Roth v. Lutheran Gen.
Hosp., 57 F.3d 1446, 1454 (7th Cir. 1995) (citing EEOC
guidance concerning mitigating measures with approval);
Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808, 811-14 (N.D.
Tex. 1994) (rejecting EEOC guidance as contradictory to
“substantial limitation” requirement); Schluter v. Industrial
Coils, Inc., 928 F. Supp. 1437, 1444-45 (W.D. Wis. 1996)
(rejecting EEOC guidance on the same grounds as Coghlan).
See generally the discussions under the headings “Mitigating
Measures,” and “Per Se Disabilities,” this chapter.

148 See Bragdon v. Abbott, 66 U.S.L.W. 4601, 4607 (U.S.
June 25, 1998).

149 See, e.g. Coghlan, 851 F. Supp. at 811-14 (rejecting
EEOC’s interpretive guidance on substantial limitation re-
quirement ); Schluter, 928 F. Supp. at 144445 (rejecting
EEOC's interpretive guidance on mitigating measures).

150 “Most Federal Appeals Court Decisions Favor ADA Defen-
dants, Analysis Shows,” National Disability Law Reporter
Highlights, vol. 10, iss. 10 (Nov. 20, 1997), pp. 1, 8-9 (hereafter
cited as “Most Federal Appeals Court Decisions Favor ADA
Defendants, Analysis Shows,” NDLR Highlights).

within the meaning of the statute.!5! The de-
fense has been so successful that employers now
are using it with conditions or impairments,
such as insulin-dependent diabetes!5?2 and can-
cer,13 which, according to the article, “many
have assumed to be per se disabilities under the
statute.”154 In addition, the article reported that,
based on a study of 261 decisions in which Fed-
eral courts of appeals issued rulings on claims
under the ADA, “plaintiffs in ADA cases have
not fared well in federal appellate courts and . . .
certain circuits have been particularly unrecep-
tive to ADA claims.”155

ADA'’s Definition of Disability

The March 1995 enforcement guidance spe-
cifically addresses the issue of who is considered
disabled under the ADA.156 The guidance ex-
plains that a charging party must meet one of
the three prongs within the definition of disabil-
ity under the ADA by showing that he or she: (1)
has a physical or mental impairment that sub-
stantially limits one or more of the major life
activities of such individual, (2) has a record of
such an impairment, or (3) has been regarded as
having such an impairment.157

151 The article notes that the trend began in 1994 with the
case of Bolton v. Schreiner, 36 F.3d (10th Cir. 1994), cert.
denied, 115 S. Ct. 1104 (1995),which other courts have fol-
lowed widely in the past few years. In Bolton, the court re-
jected an ADA claim because it found that the plaintiff's
back and foot impairments did not qualify as a “disability”
under the ADA. Specifically, the Bolton court found that the
plaintiff did not show that he was substantially limited in
his ability to work. Id. at 944. “Most Federal Appeals Court
Decisions Favor ADA Defendants, Analysis Shows,” NDLR
Highlights, p. 9.

152 See, e.g., Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808,

813 (N.D. Texas 1994).

153 See, e.g., Ellison v. Software Spectrum, Inc., 85 F. 3d 187,
191-92 n.3 (5th Cir. 1996).

154 “Most Federal Appeals Court Decisions Favor ADA De-
fendants, Analysis Shows,” NDLR Highlights, p. 9.

155 Ibid., p. 8.

156 EEOC, “Definition of the Term ‘Disability’.” EEOC issued
this guidance in the form of a memorandum. The memoran-
dum states that the guidance was issued as part of EEOC’s
Compliance Manual, which is designed for EEOC staff in-
vestigating charges of discrimination under the ADA, as
well as for employees’ and employers’ use.

157 42 U.S.C. § 12102(2) (1994). To establish a prima facie
case of discrimination in violation of the ADA, the plaintiff
must prove that (1) he has a disability; (2) he is a qualified
individual; and (3) he was subjected to unlawful discrimina-
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The first prong of the ADA’s definition of dis-
ability addresses actual disabilities, as opposed
to the other two prongs, which address records of
or perceived disabilities.158 In creating this first
prong, Congress used terminology almost identi-
cal to that in the Rehabilitation Act of 1973.159

The key inquiry under the second prong is
whether an employer relied on an individual’s
record of disability, whether accurate or not, in
making an adverse employment decision.!60
Congress intended that the ADA apply to indi-
viduals who have a record of having an impair-
ment, “i.e., an individual who has a history of, or
has been misclassified as having, a mental or
physical impairment that substantially limits
one or more major life activities.”!8! This provi-
sion was included in the 1989 ADA bill in part to
protect individuals who were recovered from im-
pairments that previously had limited them in a
major life activity.162 Discrimination on the basis
of a past impairment is prohibited under the
ADA.163 The ADA also protects a second group,
those who have been misclassified as having a
particular illness or condition.!64

Under the third prong of the term
“disability,” an individual can have a cause of
action under the ADA if he or she is considered

tion because of his disability. Holbrook v. City of Alpharetta,
112 F.3d 1526, (11th Cir. 1997). As one commentator has
noted, “[p]roving the existence of a disability can be thought
of as a preliminary hurdle that each ADA claimant must
clear.” See Thomas D’Agostino, Defining “Disability” Under
the ADA: An Analysis of 60 Decisions (Horsham, PA: LRP
Publications, 1996), p. 1 (hereafter cited as D’Agostino, An
Analysis of 60 Decisions).

158 42 U.S.C. § 12102(2)(A) (1994).

159 29 U.S.C. § 706(8)(B)(i) (1994).

160 I’Agostino, Defining “Disability” Under the ADA, p. 7.
See also EEOC, “Definition of the Term ‘Disability’,” § 902.
161 S REP. NO. 101-116, at 23 (1989). This report of the

Senate Committee on Labor and Human Resources accom-
panied the 1989 ADA bill, which was not enacted.

162 H R. REP. NO. 101-485(I), at 52 (1990), reprinted in 1990
U.S.C.C.AN. 303, 334.

163 H.R. REP. NO. 101-485(I), at 52-53 (1990), reprinted in
1990 U.S.C.C.A.N 303, 334-35. For example, the ADA protects
persons with a history of such conditions and impairments as
mental or emotional illness, heart disease, or cancer.

164 H R. REP. NO. 101-485(I), at 53 (1990), reprinted in 1990
U.S.C.C.A.N 303, 335. For example, a person misclassified
as being mentally retarded would be covered under this

~ second group.

to have a disability.165 EEOC’s title I regulations
state that there are three different ways in
which a claimant can show that he or she was
perceived as having a disability under the third
prong. The individual must demonstrate that he
or she (1) has a physical or mental impairment
that does not substantially limit major life ac-
tivities but is treated by an employer as such, (2)
has an impairment that is substantially limiting
only as a result of the attitudes of others, or (3)
has no impairment but is treated as having a
substantially limiting impairment.166 According
to the House Education and Labor Committee
report accompanying the ADA in 1990:

The third prong of the definition includes an individ-
ual who is regarded as having a covered impairment.
This third prong includes an individual who has a
physical or mental impairment that does not substan-
tially limit a major life activity, but that is treated by
a covered entity as constituting such a limitation. The
third prong also includes an individual who has a
physical or mental impairment that substantially
limits a major activity only as a result of the attitudes
of others toward such impairment or has no physical
or mental impairment but is treated by a covered en-
tity as having such an impairment!6?

In the case of School Board of Nassau County
v. Arline,168 the U.S. Supreme Court clearly ar-
ticulated the rationale behind the third prong.
The Court, in interpreting the provisions of the
Rehabilitation Act, explained that the “regarded
as” prong was designed to protect individuals
against negative fears, misperceptions, and
stereotypes that can substantially limit their
ability to function at work. The Court observed:

Such an impairment might not diminish a person’s
physical or mental capabilities, but could neverthe-
less substantially limit that person’s ability to work
as a result of the negative reactions of others to the
impairment. . . . By amending the definition of
"handicapped individual" to include not only those
who are actually physically impaired but also those
who are regarded as impaired and who, as a result,
are substantially limited in a major life activity, Con-

-gress acknowledged that society’s accumulated myths
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165 42 U.S.C. § 12102(2)(C ) (1994).
166 29 C.F.R. § 1630.2()(1)(3) (1997).

167 H.R. REP. NO. 101-485(II), at 53 (1990), reprinted in 1990
U.S.C.C.A.N 303, 335.

168 480 U.S. 273 (1987).



and fears about disability and disease are as handi-
capping as are the physical limitations that flow from
actual impairment.169

The Senate Committee on Labor and Human
Resources report notes: “This third prong is par-
ticularly important for individuals with stig-
matic conditions that are viewed as physical im-
pairments but do not in fact result in a substan-
tial limitation of a major life activity.”170 The
House Committee on Education and Labor re-
port uses as an example someone who is a severe
burn victim and who, although not substantially
limited in any major life activity, is perceived as
being disabled.1”! The report further notes that:

another important goal of the third prong of the defi-
nition is to ensure that persons with medical condi-
tions that are under control, and that therefore do not
currently limit major life activities, are not discrimi-
nated against on the basis of their medical conditions.
For example, individuals with controlled diabetes or
epilepsy are often denied jobs for which they are
qualified. Such denials are the result of negative atti-
tudes and misinformation.172

In its interpretive guidance accompanying
the title I regulations, EEOC provides examples
of stereotypes, fears, or misconceptions. These
include concerns relating to productivity, safety,
insurance, liability, attendance, cost of accom-
modation and accessibility, worker’s compensa-
tion costs, or acceptance by coworkers and cus-
tomers.173

Related Concepts and Issues

In policy guidance, EEOC states that “[w]hen
determining whether a charging party satisfies
the definition of ‘disability,’ the EEOC investiga-
tor should remember that the concepts of
‘impairment,’ ‘major life activity, and
‘substantially limits’ are relevant to all three
parts of the definition of ‘disability’.”17¢ These
three terms add to the confusion surrounding

169 Id. at 283—84 (citations omitted).
170 S, REP. NO. 101-1186, at 24 (1989).

171 H R. REP. NO. 101-485(I1), at 53 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 335.

172 §, REP. NO. 101-116, at 24 (1989).
173 29 C.F.R. pt. 1630 app. § 1630.2(1) (1997).

11 EEOC, “Definition of the Term ‘Disability’.”
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the question of whether or not an individual has
a disability covered under the ADA. 175

Physical or Mental Impairments

EEOC policy guidance defines “impairment”
as “a physiological disorder affecting one or more
of a number of body systems or a mental or psy-
chological disorder.”176 In both the Rehabilitation
Act and the ADA this term is defined in general
terms because Congress intended to cover a
broad range of potential disabilities.l”” As the
Senate report accompanying the 1989 ADA bill
acknowledges, it would be impossible “to include
in the legislation a list of all the specific condi-
tions, diseases, or infections. . .because of the
difficulty of ensuring the comprehensiveness of
such a list.”178 ‘

Following the section 504 regulations,!’® the
EEOQC title I regulations set out a partial list of
specific covered impairments:

(1) Any physiological disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one or
more of the following body systems: neurological,
musculoskeletal, special sense organs, respiratory
(including speech organs), cardiovascular, reproduc-
tive, digestive, genito-urinary, hemic and lymphatic,
skin, and endocrine; or

(2) Any mental or psychological disorder, such as men-
tal retardation, organic brain syndrome, emotional or
mental illness, and specificlearning disabilities.180

The legislative history of the statute indicates
that Congress intended for coverage to be lim-
ited only to those individuals with significant
health problems. For example, Congress ob-
served that the statute’s coverage excluded mi-
nor impairments such as “a simple infected fin-
ger.”18! [n addition, physical characteristics, such

175 The Supreme Court recently addressed the concepts of
“impairment,” “major life activity,” and “substantially limits”
in a case involving asymptomatic HIV infection. Bragdon v.
Abbott, 66 U.S.L.W. 4601 (U.S. June 25, 1998).

176 Id. § 902.

177 See 29 U.S.C. § 706(8)(B)(D) (1994); 42 U.S.C. § 12102(2)
(A) (1994).

178 S. REP. NO. 101-116, at 22 (1989).
179 See 28 C.F.R. § 41.31(b)(1) (1997).
180 29 C.F.R. § 1630.2(h) (1997).

181 H R. REP. NO. 101-485(II), at 52 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 334.



as eye color or hair color, and social and eco-
nomic disadvantages, such as being poor, also
are not covered.182

Substantial Limitation

On the second key requirement, substantial
limitation of a major life activity, EEOC policy
guidance makes very clear that the most impor-
tant focus of an ADA inquiry for the agency or a
court must be on the individual with an impair-
ment, not the impairment or medical condition
itself. The guidance states:

When analyzing the degree of limitation, one must
remember that the determination of whether an im-
pairment substantially limits a major life activity
must be made with reference to a specific individual.
The issue is whether an impairment substantially
limits any of the major life activities of the person in
question, not whether the impairment is substantially
limiting in general. Thus, one must consider the ex-
tent to which an impairment restricts a specific indi-
vidual’s activities and the duration of that individ-
ual’s impairment.183

This appears consistent with the ADA’s over-
arching theme that each person with a disability
must be viewed as a unique individual whose
disability is an aspect of his or her personal cir-
cumstance.

EEOC regulations provide criteria to be con-
sidered in determining if a particular individual
is substantially limited in a major life activity
and thus if an impairment is a disability covered
by the ADA: the nature and severity, the dura-
tion or expected duration, and the permanent or
long term impact of the impairment.!®¢ These
criteria are central to assessing whether a given
impairment or condition substantially limits a
major life activity. As such, they form the key
issues around which many ADA cases relating to
the definition of disability revolve.

The “nature and severity” criterion is broad
and views the overall impact of the impairment
on a person’s life. In recent testimony before
Congress, one attorney specializing in disabili-

182 L. R. REP. No. 101-485(II), at 28 (1990), reprinted in
1990 U.S.C.C.A.N. 445, 451.

183 EEOC, “Definition of the Term ‘Disability’,” § 902.4(a)
(emphasis added).

. 18429 C.F.R. §§ 1630.2G)(2)(1)-(@ii) (1997).
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ties law presented data on ADA cases relating to
whether people with specific impairments expe-
rienced the level of “disability” required to be
covered under the statute. These cases summa-
rized the courts’ interpretation of the ADA’s
definition of disability as it relates to employ-
ment. The attorney’s data led her to conclude:

The ADA has not served as a vehicle by which per-
sons with relatively trivial impairments can achieve
unmerited advantages. In fact, it is much easier to
argue that the opposite is true: that, through the use
of the “substantial limitation” provision of the ADA,
the courts are finding that many persons with rela-
tively severe physical and mental impairments are
not “disabled” under the statute.185

EEOC has noted that all ADA cases must be
resolved using a fact-specific, case-by-case ap-
proach. However, this approach does not entirely
resolve the issue. As studies of the caselaw indi-
cate, two basic definitional issues relating to dis-
ability are: when and under what circumstances
is a person substantially limited in a major life
activity, and what guidelines can be used in
making this determination.

The duration and impact of the person’s im-
pairment also influence the decision as to
whether a disability is covered under the ADA.
In a May 1997 case, an employee with a history
of knee injury alleged that her termination from
employment was discrimination on the basis of
disability.18¢ The court stated that the only issue
on appeal was whether “a temporary disability—
a knee injury—from which the plaintiff fully re-
covered in a month and from which she has no
residual disability, is a handicap. . . .” within the
meaning of the State statute under which she
sued.!%” In finding that the plaintiff's temporary
knee injury did not qualify as a disability, the
court cited to EEOC’s regulations implementing
the ADA,188 which state:

185 Melinda Maloney and Thomas D’Agostino, Defining
“Disability” Under the ADA: An Analysis of 60 Decisions
(Horsham, PA: LRP Publications, 1997), p. 6, citing Hearing
before the Labor and Human Relations Committee Sub-
committee on Disability Policy, July 26, 1995 (statement of
Melinda Maloney).

186 Hallgren v. Integrated Financial Corp., 10 NAT'L Dis.
ABILITY L. REP. (LRP) 7 61 (Mass. App. Ct. 1997).

187 Id.
188 Id. (citing 29 C.F.R. pt. 1630.2G) (1997)).
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The determination of whether an individual has a
disability is. . . based on. . .the effect of [the] impair-
ment on the life of the individual. . . . [T]emporary,
non-chronic impairments of short duration, with little
or no long-term or permanent impact, are usually not
disabilities. Such impairments may include, but are
not limited to, broken limbs, sprained joints, concus-
sions, appendicitis, and influenza.!89

The decisions of the Federal courts have
helped to define the scope of the term “physical
or mental impairment” with respect to the
length of time for a limitation of a major life ac-
tivity to be “substantial.” In the courts, claim-
ants bringing cases based on temporary disabili-
ties largely have failed to achieve protection un-
der the ADA. One commentator noted that in
many cases Federal courts have ruled that short
term illnesses or conditions are not disabilities
within the meaning of the ADA.19 On the other
hand, the same commentator noted that “some
courts have found some impairments to be of
sufficient duration to constitute a disability even
though the impairment may not be perma-

189 29 C.F.R. pt. 1630 app § 1630.2() (1997).

190 See Christopher G. Bell, “Who Is an Individual with a
Disability: Key Judicial Trends in the Definition of Disabil-
ity Under the Americans with Disabilities Act,” April 1997,
in National Employment Law Institute, 1997 Americans
with Disabilities Act Compliance Manual (Washington, DC:
National Employment Law Institute, 1997) p. 2 (hereafter
cited as Bell, “Who Is an Individual with a Disability”)
(citing Roush v. Weastec, Inc. 96 F.3d 840, 844 (6th Cir.
1996)) (“Because plaintiff's kidney condition was temporary
it is not substantially limiting and, therefore, not a disability
under the ADA”); Sanders v. Arneson Products, Inc., 91 F.3d
1351, 1354 (9th Cir. 1996), cert. denied, 117 S. Ct.
1247(1997) (a psychological impairment lasting 3% months
was not a disability); McDonald v. Commonwealth of Penn-
sylvania, 62 F. 3d 92, 96 (3rd Cir. 1995) (less than 2-month
recovery period from abdominal surgery was insufficient to
constitute a disability); Evans v. City of Dallas, 861 F.2d
846, 852-53 (5th Cir. 1988) (knee impairment requiring
surgery was not disability under the Rehabilitation Act be-
cause it was not permanent); Oswalt v. Sara Lee Corp., 889
F. Supp. 253, 257-58 (N.D. Miss. 1995), aff'd, 74 F.3d 91
(5th Cir. 1996) (missing work for 1 month because of medi-
cation for 1 month for high blood pressure was not a sub-
stantial limitation of a major life activity); Jones v. Alabama
Power Co., 1995 U.S. Dist. LEXIS 20971, *43-*46 (N.D. Ala.
1995), affd 77 F.3d 498 (11th Cir. 1996) (persons with tem-
porary conditions do not have a disability); Muller v. Auto-
mobile Club, 897 F. Supp. 1289, 1295-97 (S.D. Cal. 1995)
(plaintiff's fear of threats from disgruntled customer of only
5 months’ duration was not a substantial limitation of

. working)).
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nent.”191 Generally, since 1995, the Federal
courts have held that temporary disabilities are
not covered under the ADA’s nondiscrimination
prohibition.192

Major Life Activity

The EEOC title I regulations define “major
life activity” as meaning “functions such as car-
ing for oneself, performing manual tasks, walk-
ing, seeing, hearing, speaking, breathing, learn-
ing, and working.”193 In the accompanying inter-
pretive guidance, EEOC notes that the list of
examples in the regulations is not exhaustive
and that other examples of major life activities
“include, but are not limited to, sitting, standing,
lifting, [and] reaching.”1%¢ In its policy guidance,
EEOC adds that “[m]ental and emotional proc-
esses such as thinking, concentrating, and inter-
acting with others are other examples of major
life activities.”195 EEOC has never issued a com-
prehensive list of major life activities or at-
tempted to define further the term’s meaning,
perhaps by developing specific criteria for what
constitutes a major life activity.

As ADA caselaw developed, questions arose
as to whether certain activities are major life
activities within the meaning of the statute. For
example, a split' arose in the circuits over

191 See Bell, “Who Is an Individual with a Disability,” p. 2
(citing Katz v. City Metal Co., 87 F.3d 26 (1st Cir. 1996)).
Although short term, temporary restrictions generally are
not substantially limiting, an impairment does not neces-
sarily have to be permanent to rise to the level of a disabil-
ity. Some conditions may be long term or potentially long
term, in that their duration is indefinite, unknown, or ex-
pected to last several months. Such conditions, if severe,
may constitute disabilities. 2 EEOC Compliance Manual,
Interpretations (CCH) § 902.4, 1 6884, p. 5319 (1995); Wood
v. Alameda, 1995 U.S. Dist. LEXIS 17514 (N.D. Cal. 1995)
(mental impairment that left employee unable to work for a
year may be a disability even though it was not permanent);
Patterson v. Downtown Medical & Diagnostic Center, 866 F.
Supp. 1379, 1381 (M.D. Fla. 1994) (plaintiff not required to
allege a permanent impairment under the ADA).

192 See McDonald, 62 F.3d at 96-97 (holding that an em-
ployee who was fired because she could not work for 2
months while recovering from surgery was not entitled to
ADA protection; the employee’s inability to work was not
permanent nor for a period of time lengthy enough to trigger
the protections of the statute).

193 29 C.F.R. § 1630.2(1) (1997).

194 29 C.F.R. App. § 1630.2() (1997).

195 EEOC, “Definition of the Term ‘Disability’,” § 902.3(b).




whether reproduction was a major life activ-
ity.196 The Fourth Circuit, in its opinion in Run-
nebaum v. NationsBank, stated: “We agree that
procreation is a fundamental human activity,
but are not certain that it is one of the major life
activities contemplated by the ADA.”197 Simi-
larly, the Eighth Circuit, in Krauel v. Iowa
Methodist Medical Center, concluded that repro-
duction was not a major life activity.198 The court
noted:

Because the ADA does not define the term major life
activity, we are guided by the definition provided in 29
C.F.R. § 1630.2, the Equal Employment Opportunity
Commission (EEOC) regulations issued to implement
Title I of the ADA. . . . While we recognize that this list
[provided in the EEOC regulations] is non-exclusive,
we note that reproduction and caring for others are not
among the examples of listed activities.19?

The court concluded that treating reproduction

~ as a major life activity would be “a considerable

stretch of Federal law.”200 However, in Bragdon
v. Abbott201 the First Circuit held that a woman
who was HIV positive, but experiencing no
symptoms, was disabled within the meaning of
the statute, because she was substantially lim-
ited in the major life activity of reproduction.202
The Supreme Court resolved the split in
Bragdon v. Abbott in finding that reproduction
was a major life activity. In Bragdon, the plain-
tiff relied on an argument made by the U.S. De-

partment of Justice (DOJ) in a 1988 memoran-

dum entitled “Application of Section 504 of the

196 Compare Runnebaum v. NationsBank, 123 F.3d 156, 170
(4th Cir. 1997) with Bragdon v. Abbott, 107 F.3d 934 (1st
Cir. 1997), vacated and remanded, 66 U.S.L.W. 4601 (U.S.
June 25, 1998).

197 123 F.3d 156, 170 (4th Cir. 1997).

198 95 F.3d 674, 677 (8th Cir. 1996). Krauel v. Iowa Method-
ist Medical Center concerned the case of a respiratory
therapist who claimed reproduction and caring for others
are major life activities in which she was substantially lim-
ited because of her infertility. Id. See also Zatarain v.
WDSU-Television, Inc., 881 F. Supp. 240, 243 (E.D. La.
1995) (holding that reproduction is not a major life activity
under the ADA), aff'd, 79 F.3d 1143 (5th Cir. 1996).

199 See Krauel, 95 F.3d 674, 677.

200 Id. at 677.

201 Bragdon v. Abbott, 66 U.S.L.W. 4601, 4606—07 (U.S. June
30, 1998).

202 Jd. at 15.

87

Rehabilitation Act to HIV-Infected Individu-
als.”203 In this memorandum, DOJ argued that
asymptomatic HIV infection is a disability under
section 504 of the Rehabilitation Act of 1973,
upon whose definition of disability the ADA’s
definition is based. DOJ stated that persons with
asymptomatic HIV infection have a disability
under the act because they were limited in the
major life activity of procreation, or reproduc-
tion.204 The memorandum concludes that “there
is little doubt that procreation is a major life ac-
tivity and the physical ability to engage in nor-
mal procreation—procreation free from the fear
of what the infection will do to one’s child—is
substantially limited once an individual is in-
fected with the AIDS virus.”205

The Supreme Court’s five-justicer majority
drew guidance from the dJustice Department
memorandum as well as from the conclusions of
other Federal agencies that had addressed the
issue.2% In the majority opinion, Justice Ken-
nedy stated, “reproduction falls well within the
phrase ‘major life activity.” Reproduction and the
sexual dynamics surrounding it are central to
the life process itself.”207 The Court interpreted
the term “such as” in the statutory language to
connote an illustrative and not exhaustive defi-
nition of “major life activity.”208 The Court rec-
ognized the limitations that HIV status has on
conception and childbirth by emphasizing,
“[wlhen significant limitations result from the
impairment, the definition is met even if the dif-
ficulties are not insurmountable.”20? In response

203 See Douglas W. Kmiec, Acting Assistant Attorney Gen-
eral, Office of Legal Counsel, U.S. Department of Justice,
memorandum for Arthur B. Culvahouse, Jr., Counsel to the
President, re: Application of Section 504 of the Rehabilita-
tion Act to HIV-Infected Individuals, Sept. 27, 1988
(hereafter cited as Kmiec memorandum).

204 Thid., p. 10. The memorandum states in pertinent part:
“Based on the medical knowledge available to us, we believe
that it is reasonable to conclude that the life activity of pro-
creation—the fulfillment of the desire to conceive and bear
healthy children—is substantially limited for an asympto-
matic individual.” Ibid.

205 Tbid., pp. 10-11.

206 Bragdon, 66 U.S.L.W. 4601, 4606-07 (U.S. June 30,
1998). ’

207 Id. at 4605.
208 Id.
209 Id. at 4606.



to the argument that Abbott was not substan-
tially limited because she could still procreate
with only an 8 percent risk of perinatal infection
with antiretrovial therapy,?1® the Court stated,
“it cannot be said as matter of law that an 8%
risk of transmitting a dread and fatal disease to
one’s child does not represent a substantial limi-
tation on reproduction.”211

Chief Justice Rehnquist dissented from the
majority’s holding that reproduction is a “major
life activity.” He argued that the illustrative ex-
amples used in the regulations are quite differ-
ent from reproduction, because they represent
activities of repetitive use in the “day-to-day ex-
istence of a normally functioning individual.”212
The Chief Justice supported an alternative defi-
nition of “major,” as meaning “greater in quan-
tity,” rather than the primary definition of
“comparative importance.”213

The majority in Bragdon declined to address
the issue of whether having asymptomatic HIV is
a disability per se.214 In its dicta, the Court gave a
clear indication as to whether people with HIV
can make major life activity arguments for activi-
ties other than reproduction or procreation. The
Court stated, “[g]iven the pervasive, and invaria-
bly fatal, course of the disease, its effect on major
life activities of many sorts might have been rele-
vant to our inquiry.”215 The Court further stated,
“[wle have little doubt that had different parties
brought the suit they would have maintained that
an HIV infection imposes substantial limitations
on other major life activities.”216

Major Life Activity of Working

Another controversy related to “major life
activity” is the ability and extent to which a per-
son can perform a job. EEOC has provided guid-
ance on this major life activity. For example,
EEOC has stated in its title I regulations:

The term substantially limits means significantly re-
stricted in the ability to perform either a class of jobs

210 Id. at 4605.
211 Id. at 4605.
212 Id. at 4611.
213 Id. (Rehnquist, C.J., dissenting).
214 Id. at 4606.
215 [d. at 4604.

216 Jd. at 4605.

or a broad range of jobs in various classes as com-
pared to the average person having comparable
training, skills and abilities. The inability to perform
a single, particular job does not constitute a substan-
tial limitation in the major life activity of working.217

EEOC’s requirement for ADA claimants to

- show substantial limitation in a class or broad
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range of jobs in order to prove a substantial limi-
tation in the major activity of working has re-
sulted in significant difficulties for some claim-
ants.218 For example, in a recent case brought by
a Delta Airlines pilot diagnosed with narcissistic
personality disorder and bipolar disorder, Wiiter
v. Delta Airlines,?'? the Eleventh Circuit found
that the pilot was unable to show that the airline
regarded him as substantially limited in per-
forming nonflying jobs drawing on his skills and
experience.220 The court based this decision on
the regulatory requirement that a plaintiff must
show substantial limitation in the major life ac-
tivity of working. Specifically, the court sought
to determine the ability to perform a class of jobs
using similar training, knowledge, skills, or
abilities or a broad range of classes of jobs not
using similar skills and training but not the in-
ability to perform a single, particular job.221

217 29 C.F.R. § 1630G)(3)I) (1997). In determining whether
an individual is substantially limited in the major life activ-
ity of working, one may consider as a factor “[t]he job from
which the individual has been disqualified because of an
impairment, and the number and types of jobs utilizing
similar training, knowledge, skills or abilities, within that
geographical area, from which the individual is also dis-
qualified because of the [*10] impairment.” 29 C.F.R. §
1630.23G)(3)(11)(B). A “broad range of jobs in various classes”
is defined as: [t]he job from which the individual has been
disqualified because of an impairment, and the number and
types of other jobs not utilizing similar training, knowledge,
skills or abilities, within that geographical area, from which
the individual is also disqualified because of the impair-
ment. 29 C.F.R. § 1630.2G)(3)(ii)(C).

See also 29 C.F.R. § 1630.2G)(3)( I). (“Major Life Activities
means functions such as caring for oneself, performing
manual tasks, walking, seeing, hearing, speaking, breath-
ing, learning, and working.”).

218 See also chap. 5, pp. 89-91. }

219 138 F.3d 1366 (11th Cir. 1998). See also Bureau of Na-
tional Affairs, “Court Holds Pilot Grounded by Delta Has No
Claim Under Disabilities Act,” Daily Labor Report (May 19,
1998), pp. A-5—A-6.

220 Witter, 138 F.3d at 1370.

221 See id. at 1369--70.



Relying on this language, the court reasoned
that Witter would have to show not only that he
was perceived as substantially limited in per-
forming his job as a pilot but also that he was
similarly limited in his ability to perform all
other nonflying jobs for which his training would
qualify him.222 This would include such jobs as
pilot ground trainer, flight simulator trainer,
flight instructor, consultant for an aircraft
manufacturer, and various positions in airline
flight operations. Because Witter could not prove
that Delta perceived him as substantially limited
in all of these other jobs, the court found, based
on EEOC’s regulatory language, that the airline
did not regard him as substantially limited in
the major life activity of working.223

This example illustrates the seemingly coun-
terintuitive results that can occur when courts
apply these regulatory requirements for a
showing of substantial limitation of the major
life activity of working. For example, the Witter
case begs the question, why should a pilot have
to prove that he is limited in nonpilot jobs to
show that he has a disability that prevents, or is
perceived as preventing him, from performing
his job as a pilot? In another recent ADA case
involving airline pilots, Sutton v. United Air-
lines,?24¢ the Tenth Circuit determined that the
relevant “class of jobs” extended beyond pilots
who worked for United, as the plaintiffs con-
tended, but did not extend so far as to include
nonpilot jobs. The court stated that the relevant
class of jobs was “that of all pilot positions at all
airlines.”225 Given these two different definitions
of the term “class of jobs,” one problem with the
regulatory requirements relating to showing a
substantial limitation in the major life activity of
working may be that they are too vague.226

222 See id. at 1370.

223 See id. (stating: “to establish that Delta perceived him as
unable to perform the relevant ‘class of jobs,” Witter would
have to prove Delta regarded him as unable to perform not
just the job of being a pilot, but also the non-piloting jobs we
have discussed. Because Witter failed to offer any evidence
at all of that, we conclude that he failed to raise a genuine
issue that Delta regarded him as significantly restricted in
the major life activity of working.” Id.).

224 130 F.3d 893 (10th Cir. 1997).
225 130 F.3d 893, 905 (emphasis added).

226 One commentator refers to the “nebulousness” of the
“class of jobs” standard. See Steven S. Locke, “The Incredible
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Not only does the regulatory guidance seem
vague, it seems oddly incongruous, particularly
with respect to disability based on the third or
“regarded as” prong. The guidance seems to indi-
cate that the plaintiff has to perform the near
impossible task of showing hypothetically that
he would be regarded as substantially limited in
performing the duties of all the other nonpilot
jobs for which his training qualified him. This
regulation appears to require courts to place an
extremely high burden on claimants seeking to
show substantial limitation in the major life ac-
tivity of working. With respect to the “regarded
as” prong in particular, this regulatory guidance
seems unclear and probably unrealistic as a
standard of proof for plaintiffs.

Beyond the requirements relating to a class of
jobs and a broad range of jobs, EEOC identifies
three factors that may be considered in deter-
mining whether there is a substantial limitation
in the major life activity of working: (1) the geo-
graphical area within which the individual has
reasonable access, (2) jobs within that geographi-
cal area (which require the individual’s skills) for
which that individual has been disqualified be-
cause of an impairment, and (3) jobs within that
geographical area (which do not require the indi-
vidual’s skills) for which that individual has been
disqualified because of an impairment.227

Commentators have criticized the rule relat-
ing to geographical area on two grounds. First,
disabled job applicants will, in some cases, have
to expend resources proving that they are sub-
stantially limited by showing evidence for these
criteria.2?® Second, the geographical limitations
could undercut protection from discrimination
because they could mean that an individual with
a disability who resides in one geographical re-
gion would have the protection of the statute

Shrinking Protected Class: Redefining the Scope of Disabil-
ity Under the Americans with Disabilities Act,” U. Colo. L.
Rev. vol. 68, p. 122 (1997). He further states that “[t]he class
of jobs’ concept becomes muddled because of different inter-
pretations of what makes up a class.” Id. at 126, n.103.
Moreover, “[tlhe only guidance courts receive from the
EEOC is that this category must exceed one job.” Id. at 122.

22729 C.F.R. § 1630.2G)(3)(ii) (1997).
228 See Bonnie P. Tucker and Bruce A. Goldstein, Legal
Rights of Persons with Disabilities: An Analysis of Federal

Law (Horsham, PA: LRP Publications, 1992), vol. II, supp. 8
(March 1996), at 21:18, n. 88.



while an individual in another region may not
have the same protection.229

The rule may be subject to criticism for a
third important reason. In considering working a
major life activity along with other major life
activities that are based on more basic functions
such as seeing, walking, and hearing, the ADA
has created a certain amount of confusion as to
whether title I claimants must show that they
are substantially limited in some major life ac-
tivity or whether they must show that they spe-
cifically are limited in their ability to work.230
EEOC has tried to clarify any potential confu-
sion by stating that “if the individual is not sub-
stantially limited in any other major life activity,
then one should consider whether the individual
is substantially limited in working.”23! Despite
these guidelines, in Krauel v. Iowa Methodist
Medical Center, the Eighth Circuit found that a
respiratory therapist who was infertile was not
disabled within the meaning of the statute, in
part because infertility did not prevent her from
performing her job duties.232

In criticizing the Krauel decision, an Illinois
court cited the EEOC guidance. In Erickson v.
Board of Governors, Northeastern Illinois Uni-
versity,233 the court stated that the Krauel court
should not have combined its analysis of the
major life activity of reproduction and caring for
others with its analysis of the major life activity
of working.23¢ Rather, the Krauel court should

229 See ibid.

230 See Robert Silverstein, Director, Center for the Study
and Advancement of Disability Policy Study, interview in
Washington, Dec. 10, 1997, p. 3 (hereafter cited as Silver-
stein interview). Mr. Silverstein, a disability policy expert
who served as counsel and principal advisor to Sen. Tom
Harkin from 1987 to 1997 and as one of the drafters of the
ADA statute and its legislative history, mentioned in this
context, that during hearings and debates on the ADA bill,
he had argued that “working” should not be considered a
major life activity because of the potential confusion this
might create. However, he was not successful in advancing
this argument, and Congress included working as a major
life activity in the final version of the ADA.

231 EEOC, “Definition of the Term ‘Disability’,” § 902.4(c)(2).

232 95 F.3d 674, 677 (8th Cir. 1996). This ruling does not
follow from the EEOC guidance which states that working
should be considered as a major life activity only if no other
major life activity is substantially limited. See EEOC,
“Definition of the Term ‘Disability’,” § 902.4(c)(2).

233 1997 U.S. Dist. LEXIS 13313 (N.D. Ill. 1997).

. 24 ]d. at *12-*13.
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have addressed the two separately, first assess-
ing whether reproduction and caring for others
qualified as a major life activity and then, after
determining that they did not, determining
whether there was a substantial limitation in
the major life activity of working itself.235 The
Erickson court based this analysis on the EEOC
interpretive guidance accompanying the title I
regulations, which states, “if an individual is not
substantially limited with respect to any other
major life activity, the individual’s ability to per-
form the major life activity of working should be
considered.”23¢ The Erickson court concluded
that plaintiff's infertility was a disability within
the meaning of the ADA because it found that
reproduction was a major life activity that was
substantially limited by infertility.237

Disability policy expert Robert Silverstein
has stated that courts such as the Krauel court
also are ignoring the plain language of the leg-
islative history with respect to the requirement
of substantial limitation and the meaning of
major life activity.238 In accord with the Erickson
court’s observations on the Krauel decision, he
stated that he believes some courts are engaging
in faulty reasoning relating to the “major life
activity” issue in which they are confusing the
analysis of the major life activity of “working”
with that of major life activity in general. Mr.
Silverstein stated that some courts, like the
Krauel court, have confused this issue and have
looked first to determine if the claimant was
limited in the major life activity of working.239

Mr. Silverstein noted that EEOC has tried to
clarify in its policy guidance that the major life
activity of working should become an issue for a
court only after a finding that no other major life
activity was limited by an impairment. He main-
tained that some courts have compounded the
problem by creating a “Catch—-22” situation
whereby claimants never are deemed to be cov-
ered by the ADA. For instance, the courts may
determine that a claimant has a disability, but
therefore cannot work and hence is not a quali-

235 See id.

236 29 C.F.R. pt. 1630 app. § 1630.2(G) (1997) (emphasis
added).

237 Erickson, 1997 U.S. Dist. LEXIS 13313, at *12.
238 Silverstein interview, p. 3.
239 Tbid.



fied individual with a disability under the ADA;
or alternatively, the courts may determine that
the claimant can work, but is therefore not
“substantially limited in working,” and thus hold
that the claimant does not have a disability un-
der the ADA 240

Mitigating Measures

In the past several years, a split has arisen in
the Federal courts as to the meaning of disability
under the ADA.241 The controversy developed
over whether an individual who is using correc-
tive or mitigating measures, such as medication,
to treat a condition has a disability within the
meaning of the ADA. On one side are courts that
have applied the “medicated test”;242 that is, they

240 Tbid.

241 The split is based on the issue of whether to determine
disability with or without regard to mitigating measures.
See Doane v. City of Omaha, 115 F.3d 624, 627 (8th Cir.
1997) (stating “analysis of whether [plaintiff] is disabled
does not include consideration of mitigating measures”) cert.
denied 118 S.Ct. 693 (1998); Harris v. H & W Contracting
Co., 102 F.3d 516, 52021 (11th Cir. 1996) (holding EEOC'’s
interpretation is consistent with the ADA’s legislative his-
tory; thus, an individual’s disability must be assessed with-
out regard to mitigating measures). But c¢f. Schluter v. In-
dustrial Coils, Inc., 928 F. Supp. 1437, 1445 (W.D. Wis.
1996) (“EEOC's interpretation is in direct conflict with the
language of the statute that requires plaintiffs in ADA cases
to show that an impairment ‘substantially limits’ their
lives.”); Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808, 813
(N.D. Texas 1994) (concluding that “EEOC interpretation
requires that one not having a limitation be considered as
having a disability even though the statutory language
clearly requires substantial limitation™).

See also discussion below; James G. Frierson, “Medical
Treatments Should Not be Considered When Courts Deter-
mine ‘Disability’ Under the ADA,” Employment Discrimina-
tion Report, Feb. 4, 1998, pp. 166—70 (hereafter cited as Fri-
erson, “Medical Treatments Should Not be Considered”).

242 See Cline v. For Howard Corp., 963 F. Supp. 1075, 1081
n. 6 (E.D. Okla. 1997) (recognizing split of authority and
determining that “the better reasoned approach in the con-
text of vision is one which evaluates the limitation with
regard to the use and effectiveness of corrective devices”);
Gaddy v. Four B Corp., 953 F. Supp. 331, 337 (D. Kan. 1997)
(“EEOC Interpretive Guideline § 1630.2(G)s pre-medicated
perspective is in direct conflict with the ADA’s express
statutory language . . . . ”); Moore v. City of Overland Park,
950 F. Supp. 1081, 1088 (D. Kan. 1996) (rejecting unmedi-
cated perspective of § 1630.2(j) because it is in direct conflict
with ADA); Schluter v. Industrial Coils, Inc., 928 F. Supp.
1437, 1445 (W.D. Wis. 1996) (“EEOC’s interpretation is in
direct conflict with the language of the statute that requires
plaintiffs in ADA cases to show that an impairment
‘substantially limits’ their lives.”); Coghlan v. H.R.J. Heinz
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decided that a disability was not present because
of mitigating measures available. On the other
side are courts that argue, based on explicit in-
tent in the statute’s legislative history, that the
disability determination under the ADA always
must be made without regard to mitigating
measures.243

In its 1995 guidance on the definition of dis-
ability under the ADA, EEOC states that miti-
gating measures should not be considered when
determining whether an impairment limits a
major life activity:244 '

an impairment is substantially limiting if it signifi-
cantly restricts the duration, manner or condition
under which an individual can perform a particular
major life activity as compared to the average person
in the general population's ability to perform that
same major life activity. . . . Thus, for example, an
individual who, because of an impairment, can only
walk for very brief periods of time would be substan-
tially limited in the major life activity of walking. An
individual who uses artificial legs would likewise be
substantially limited in the major life activity of
walking because the individual is unable to walk
without the aid of prosthetic devices. Similarly, a dia-
betic who without insulin would lapse into a coma
would be substantially limited because the individual
cannot perform major life activities without the aid of
medication. . . .245

Co., 851 F. Supp. 808, 813 (N.D. Texas 1994) (concluding
that “EEOC interpretation requires that one not having a
limitation be considered as having a disability even though
the statutory language clearly requires substantial limita-
tion”). See also Frierson, “Medical Treatments Should Not
be Considered,” p. 166.

243 See Doane v. City of Omaha, 115 F.3d 624, 627 (8th Cir.
1997) (stating “analysis of whether [plaintiff] is disabled
does not include consideration of mitigating measures”),
cert. denied 118 S.Ct. 693 (1998); Harris v. H & W Con-
tracting Co., 102 F.3d 516, 520—21 (11th Cir. 1996) (holding
that EEOC's interpretation is consistent with the ADA’s
legislative history, thus, an individual’s disability must be
assessed without regard to mitigating measures); Fallocaro
v. Richardson, 965 F. Supp. 87, 93 (D.D.C. 1997) (“This
Court finds that the EEOC's ‘no mitigating measures’ is
eminently reasonable, consistent with the language and
purpose of the Rehabilitation Act, and supported by the
legislative history of the ADA.”).

244 EEOC, “Definition of the Term ‘Disability’,” § 902.5
(citing 29 C.F.R. pt. 1630 app. § 1620.2(G) (1997)); S. REP.
No. 101-118, at 23 (1989); H.R. REP. NO. 101-485(I), at 52
(1990); H.R. REP. NO. 101-485(I1I), at 28 (1990).

245 29 C.F.R. pt. 1630 app. § 1630.2() (1997) .



A senior attorney in EEOC’s ADA Policy Di-
vision explained the analysis EEOC used in de-
veloping its position on mitigating measures.246
Since the statute is silent on the issue, EEOC
looked at the definition of “substantially limits”
in the regulations. The regulations state that an
impairment is substantially limiting if it signifi-
cantly restricts the “condition, manner, or dura-
tion under which an individual can perform a
particular major life activity.”?4?7 A person who
can perform a major life activity only with the
aid of a “mitigating measure” is significantly re-
stricted in the “condition, manner, or duration”
with which he or she can perform that activity.
Therefore, the individual would qualify as hav-
ing a substantial impairment under the regula-
tions. The EEOC attorney said that EEOC’s po-
sition also came straight from the ADA legisla-
tive history, which said that the existence of a
substantially limiting impairment should be as-
sessed without regard to mitigating measures.248

Some courts continue to apply the “medicated
test” to determine the presence of a substantial
impairment. Citing to the statutory language,249
these courts argue that having a disability
within the meaning of the statute requires an
actual, substantial limitation of a major life ac-
tivity. These courts reason that if medical treat-
ments mitigate the disability or its symptoms
and remove the substantial limitation of a major
life activity, then there is no disability and there
is no need to review the case any further.250

246 See Lyn McDermott, Senior Attorney, ADA Policy Divi-
sion, Office of Legal Counsel, EEOC, interview in Washing-
ton, DC, Apr. 6, 1998, p. 4 (hereafter cited as McDermott
interview).

247 29 C.F.R. § 1630.2G)(1)(ii) (1997).
248 McDermott interview, p. 4.
249 42 U.S.C. § 12102(2) (1994).

250 See Ellison v. Software Spectrum, Inc., 85 F. 3d 187, 191
n.3 (5th Cir. 1996) (noting that “had Congress intended that
substantial limitation be determined without regard to miti-
gating measures, it would have provided for coverage under
§ 12102(2)(A) for impairments that have the potential to
substantially limit a major life activity”) (emphasis added);
Chandler v. City of Dallas, 2 F.3d 1385, 1390 (5th Cir. 1993)
(“[A] person is not handicapped if his vision can be corrected
to 20/200.”), cert. denied, 511 U.S. 1011 (1994); Cline v. For
Howard Corp., 963 F. Supp. 1075, 1080-81 n. 6 (E.D. Okla.
1997) (recognizing split of authority and determining that
“the better reasoned approach in the context of vision is one
which evaluates the limitation with regard to the use and
effectiveness of corrective devices”); Gaddy v. Four B Corp.,

EEOC’s position that mitigating measures
should not be considered when determining the
presence of a disability has strong support in the
legislative history of the ADA,25! but it appears
problematic for employers because, as one com-
mentator has noted, “it suggests that one can be
disabled under the first prong even if his condi-
tion is completely controlled.”252

EEOC’s interpretive guidance states that “a
diabetic who without insulin would lapse into a
coma would be substantially limited because the
individual cannot perform major life activities
without the aid of medication.”?%3 Disagreeing,
some courts have found that such a statement
assumes that the inability to perform major life
activities without the aid of medication is not in
and of itself evidence of a substantial limitation
of a major life activity.264 Moreover, EEOC has
not explained what the substantial limitation is

953 F. Supp. 331, 337 (D. Kan. 1997) (“EEOC Interpretive:

Guideline § 1630.2()’'s pre-medicated perspective is in direct
conflict with the ADA’s express statutory language . .. .");
Moore v. City of Overland Park, 950 F. Supp. 1081, 1088 (D.
Kan. 1996) (finding that plain language of the ADA conflicts
with the EEOC'’s Interpretive Guidance concerning premedi-
cated perspective); Schluter v. Industrial Coils, Inc., 928 F.
Supp. 1437, 1445 (W.D. Wis. 1996) (“EEOC'’s interpretation
is in direct conflict with the language of the statute that
requires plaintiffs in ADA cases to show that impairment
‘substantially limits’ their lives.”); Coghlan v. H.R.J. Heinz
Co., 851 F. Supp. 808, 813 (N.D. Tex. 1994) (concluding that
“EEOC interpretation requires that one not having a limita-
tion be considered as having a disability even though the
statutory language clearly requires substantial limitation”).

251 See S. REP. NO. 101-116, at 23 (1989); H.R. REP. No.
101485(1), at 52 (1990), reprinted in 1990 U.S.C.C.A.N.
303, 334 (stating: “Whether a person has a disability should
be assessed without regard to the availability of mitigating
measures, such as reasonable accommodations or auxiliary
aids. For example, a person who is hard of hearing is substan-
tially limited in the major life activity of hearing, even though
the loss may be corrected through the use of a hearing aid.
Likewise, persons with impairments, such as epilepsy or dia-
betes, which substantially limit a major life activity are cov-
ered under the first prong of the definition of disability, even if
the effects of the impairment are controlled by medication.”);
H.R. REP. NO. 101-485(II), at 28 (1990), reprinted in 1990
U.S.C.C.AN. 445, 451 (stating: “The impairment should be
assessed without considering whether mitigating measures,
such as auxiliary aids or reasonable accommodations, would
result in a less-than-substantial limitation.”).

252 Iy’ Agostino, Defining “Disability” Under the ADA, p. 5.
253 29 C.F.R. pt. 1630 app. § 1630.2G) (1997).

254 See Wilking v. Ramsey, 983 F. Supp. 848, 854 (D. Minn.
1997); Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808, 813
(N.D. Tex. 1994). See also discussion below.



in situations in which a disability is controlled
through mitigating measures. At least one re-

cent case has not given effect to EEOC’s position

on mitigating measures in part because it was
issued in an interpretive guidance and not as a
substantive regulation or statutory provision.255

In a recent case, Wilking v. County of Ram-
sey, a court in Minnesota held that because an
employee’s depression was controlled by medica-
tion, the depression did not substantially limit a
major life activity and therefore the depression
was not a covered disability.256 Another example
is the case of Coghlan v. H.J. Heinz Company,
concerning a job applicant with diabetes.257 The
court rejected the EEOC interpretive guidance
on substantial limitation, stating that:

[the EEOC interpretive guidance] reads “limits” right
out of the statute because an insulin-dependent dia-
betic who takes insulin could perform major life ac-
tivities and would therefore not be limited. Because
the EEOC [interpretive guidance] requires determi-
nation of “disability” regardless of an insulin-
dependent diabetic’s limitation, it is at odds with the
statute. In other words, the EEOC interpretation re-
quires that one not having a limitation be considered
as having a disability even though the statutory lan-
guage clearly requires substantial limitation [to show
disability].258

In another example, the Tenth Circuit re-
jected the EEOC guidance on mitigating meas-
ures in holding that twin sisters with near sight-
edness did not have a disability within the
meaning of the ADA because their near sighted-
ness, although a physical impairment, did not
substantially limit them in the major life activity
of seeing when they were wearing corrective
lenses.25? The claimants argued on appeal that
the district court erred in evaluating their physi-
cal impairment with regard to the benefit of cor-
rective eyewear, in direct contradiction to the
EEOC interpretive guidance.260 However, the

255 See Sutton v. United Air Lines, Inc., 130 F.3d 893, 899
n.3 (10th Cir. 1997).

256 983 F. Supp. 848, 854 (D. Minn. 1997).

257 Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808 (N.D. Tex.
1994).

258 Id. at 813.
259 Sutton at 902-03 (10th Cir. 1997).

260 Id. at 896.

appeals court upheld the decision of the district
court in disregarding the EEOC guidance.26! The
Tenth Circuit stated that EEOC’s interpretation
was in direct conflict with the plain language of
the ADA.262 Moreover, the court stated, “we are
concerned with whether the impairment affects
the individual, in fact, not whether it would hy-
pothetically affect the individual without the use
of corrective measures.”263

EEOC and courts on the other side of the ar-
gument rely on the “unmedicated test.”264 The
“unmedicated test” is supported vigorously by
disability rights advocates and some legal com-
mentators. Included in this group are some of
the actual drafters of the ADA statute and its
legislative history. For example, an attorney and
Georgetown University Law professor, who

261 Jd. at 902-03. In disregarding the EEOC’s interpretive
guidance on the consideration of mitigating measures in de-
termining whether a physical or mental impairment rises to
the level of a disability within the meaning of the ADA, the
Sutton court offered a rationale based on precedent: “It is well
established that we must defer to the EEOC's regulatory defi-
nition unless it is ‘arbitrary, capricious, or manifestly contrary
to the statute.’ (citing Chevron U.S.A., Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 844 (1984)). How-
ever, although we give great deference to the EEOC’s inter-
pretation of the ADA found in regulations promulgated under
the express authority of Congress and the ADA itself, we do
not do the same for interpretive guidance promulgated under
the Administrative Procedure Act. (citing Headrick v. Rock-
well Int’l Corp., 24 F.3d 1272, 1282 (10th Cir. 1994) (no special
deference due to Department of Labor comment, which is a
“purely interpretive rule”) citing Chrysler Corp. v. Brown, 441
U.S. 281, 301-04 (1979) (explaining distinction between inter-
pretive rules and substantive or legislative rules)). Hence,
while the EEOC’s Interpretive Guidance may be entitled to
some consideration in our analysis, it does not carry the force
of law and is not entitled to any special deference under Chev-
ron.” 103 F.3d at 899 n.3.

See also Schluter v. Industrial Coils, Inc., 928 F. Supp. 1437,
1444 (W.D. Wis. 1996) (citing Public Employees Retirement
System v. Betts, 492 U.S.158, 171 (1989) ("Of course no def-
erence is due to agency interpretations at odds with the
plain language of the statute itself.")).

262 Sutton, 130 F.3d 902.

263 Id.. See also Murphy v. United Parcel Service, 1998 U.S.
App. LEXIS 4439, *5-—*6 (10th Cir. 1998) (holding that a for-
mer mechanic with high blood pressure does not have a dis-
ability under the ADA because his condition does not limit a
major life activity when it is treated with medication).

264 See Wilson v. Pennsylvania State Police Dept., 964 F.
Supp. 898, 90207 (E.D. Pa. 1997) (expressly adopting
EEOC guidance); Sarsycki v. United Parcel Serv., 862 F.
Supp. 336, 340 (W.D. Okla. 1994) (relying on EEOC inter-
pretation as authoritative without discussion).
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worked on drafting the ADA and its legislative
history, pointed out that a discussion clarifying
that the presence of a disability should be as-
sessed without mitigating measures was pur-
posefully included in the ADA’s legislative his-
tory. Furthermore, she added that real protec-
tion for individuals with disabilities in the work-
place will require management lawyers to cease
trying ADA cases on the issue of whether the
plaintiff has a disability under the ADA statu-
tory definition. Instead, she said, they should
treat disability like other protected classifica-
tions, such as race and sex, and try the cases on
the “real issue” of whether or not there was dis-
crimination on the basis of disability.265

Another disability rights advocate who
helped draft the ADA and its legislative history
has stated that EEOC’s policy guidance espouses
positions consistent with the spirit and intent of
Congress in enacting the ADA.266 However, the
courts are misinterpreting the ADA and
“rewriting” legislative history.26?” He gave as an
example the narrow, formulaic way in which
courts have been interpreting the definition of
“disability” under the ADA.268 In addition to the
views of these advocates, many courts are
agreeing with EEOC’s guidance.26 For example,
in Wilson v. Pennsylvania State Police Depart-
ment,2’0 the plaintiff filed a class action against

265 Chai Feldblum, Professor of Law, Georgetown University
Law School, Washington, DC, interview in Washington, DC,
Feb. 2, 1998, pp. 3, 6 (hereafter cited as Feldblum interview).

266 Silverstein interview, p. 3.
267 Tbid.
268 Tbid.

269 See Doane v. City of Omaha, 115 F.3d 624, 627 (8th Cir.
1997) (stating “analysis of whether [plaintiff] is disabled
does not include consideration of mitigating measures”) cert.
dented, 118 S. Ct. 693 (1998); Harris v. H & W Contracting
Co., 102 F.3d 516, 520-21 (11th Cir. 1996) (holding EEOC'’s
interpretation is consistent with the ADA’s legislative his-
tory; thus, an individual’s disability must be assessed with-
out regard to mitigating measures); Fallocaro v. Richardson,
965 F. Supp. 87, 93 (D.D.C. 1997) (“This Court finds that the
EEOC's ‘no mitigating measures’ is eminently reasonable,
consistent with the language and purpose of the Rehabilita-
tion Act, and supported by the legislative history of the
ADA'"); Wilson v. Pennsylvania State Police Dept., 964 F.
Supp. 898, 902-07 (E.D. Pa. 1997) (expressly adopting EEOC
guidance); Sarsycki v. United Parcel Serv., 862 F. Supp. 336,
340 (W.D. Okla. 1994) (relying on EEOC interpretation as
authoritative without discussion).

270 Wilson, 964 F. Supp. 898.
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Pennsylvania State officials, claiming that the
officials violated the ADA and section 504 by re-
jecting candidates with myopia for the position
of State trooper cadet. The defendants argued
that the plaintiff was not substantially limited in
seeing when his vision could be corrected by
wearing eyeglasses or contact lenses.27!

Citing the EEOC interpretive guidance on
mitigating measures, the court stated that a
threshold question raised by the defendant was
whether or not the determination of “substantial
limitation” should be made with regard to the
plaintiff's use of eyeglasses or contact lenses.272
The plaintiff argued that, under EEOC guide-
lines, the use of eyeglasses or contact lenses as
mitigating measures should be disregarded in
determining whether he was substantially lim-
ited by his myopia.2’3 In holding for the plaintiff,
the court relied on EEOC guidance, stating that
employment decisions must be made without
regard to mitigating measures.2’4 Thus the court
decided that a factual issue existed as to
whether the applicant was substantially limited
in his ability to see and, thus, whether he had a
disability within the meaning of the ADA.
Moreover, the court found factual issues existed
as to whether the applicant was regarded as
having a disability and as to whether he was
otherwise qualified for the position.275 In finding
in favor of the plaintiff, the court noted:

Defendant argues on the one hand that plaintiff's
myopia is not limiting or unusual as compared with
the general population, while arguing on the other
hand that he does not have the requisite visual ca-
pacity to be a state trooper due to his poor uncor-
rected vision. There is a certain irony inherent in de-
fendants' argument: if, by virtue of his glasses or
lenses, plaintiff is not substantially limited in seeing,
how can he nonetheless be too visually impaired—
based on his eyes without correction—to satisfy the
position of state trooper??7

The U.S. Court of Appeals for the Third Cir-
cuit has ruled that “mitigating measures” such

271 Id. at 900.

272 Id. at 902.

273 See 29 C.F.R. pt. 1630 app. § 1630.2) (1997).
274 See 29 C.F.R. app. § 1630.2¢) (1997).

275 See Wilson, 964 F. Supp. at 909-13.

276 Id. at 906.



as medication, used to alleviate physical or men-
tal impairments, should not be considered in de-
termining whether an individual has a disability
under the ADA.277 The Third Circuit joins sev-
eral other Federal appeals courts that take
EEOC’s view that people who control their dis-
abilities with medication or assistive devices are
entitled to ADA coverage.278

EEOC also has advanced its position on miti-
gating measures as an amicus curiae in several
cases.2”™ For example, in Arnold v. United Parcel
Service,?80 EEOC argued that the body of legal
authority, including the legislative history of the
ADA, interpretive guidance issued by the agen-
cies charged with interpretation of the ADA
statute, and decisions of other courts of appeals,
“all support the conclusion that medication and
other mitigating measures should not be consid-
ered in determining whether an individual has a
‘disability’ within the meaning of the statute.”28!
EEOC’s brief also observed that Harrisv. H& W
Contracting Company?8? provided particularly
strong support for EEOC’s position. In Harris,
the Eleventh Circuit explored the issue in some
depth and concluded that whether the plaintiff's

277 Matczak v. Frankford Candy and Chocolate Co., 136 F.3d
933, 937 (3rd Cir. 1997).

278 See Arnold v. United Parcel Service, 136 F.3d 854, 866
(1st Cir. 1998); Doane v. City of Omaha, 115 F.3d 624, 627
(8th Cir. 1997), cert. denied, 118 S. Ct. 693 (1998).; Harris v.
H & W Contracting Co., 102 F.3d 516, 520-21 (11th Cir.
1996).

279 See, e.g., Matczak v. Frankford Candy and Chocolate Co.,
136 F.3d 933 (3rd Cir. 1997); Arnold v. United Parcel Serv-
ice, 136 F.3d 854 (1st Cir. 1998). See also Brief of the U.S.
Equal Employment Opportunity Commission as Amicus
Curige at 1-2, Ferguson v. Western Carolina Regional
Sewer Auth., 104 F.3d 358, 1996 U.S. App. LEXIS 37998
(4th Cir. 1996) (No. 96—1277).

280 Arnold, 136 F.3d 854.

281 Brief of the U.S. Equal Employment Opportunity Com-
mission as Amicus Curiae at 7, Arnold, 136 F.3d 854 (No.
97-1781). See H.R. Rep. No. 485 (II) at 52 (1990), reprinted
in 1990 U.S.C.C.A.N. 303, 334 . See also S. Rep. No. 116 at
23 (1989); H.R. Rep. No. 485 (III) at 28-29 (1990) (whether
impairment substantially limits major life activity should be
determined "without considering whether mitigating meas-
ures, such as auxiliary aids or reasonable accommodations,
would result in a less-than-substantial . limitation"), re-
printed in 1990 U.S.C.C.A.N. 445, 451; 29 C.F.R. Pt. 1630,
app. §§ 1630.2(h) (impairment) & (j) (substantially limits)
(EEOC guidance). Accord 28 C.F.R. pt. 36, app. B § 36.104
(DOJ guidance).

~ 282136 F.3d 854 (11th Cir. 1996) (No. 97-1081).

Grave’s disease substantially limited a major life
activity should be assessed without regard to
mitigating measures.283

In another case in which EEOC participated as
an amicus curiae, Ferguson v. Western Carolina
Regional Sewer Authority,?84 the agency offered

"another strong argument as to why mitigating

95

measures should not be included in any assess-
ment of disability under the act. If disability is
determined based on mitigating measures:

many individuals with substantially limiting impair-
ments will not be able to demonstrate that they have a
"disability" within the scope of ADA coverage because
medical treatment or assistive devices mitigate the
limitations caused by their impairments. Congress did
not intend that the very medical advance that may
render an individual with an otherwise limiting im-
pairment "qualified" to work, enabling her full partici-
pation in the workforce, would be the basis for exclud-
ing her from the ADA's protections against discrimina-
tion based on her impairment. Unless the determina-
tion of "disability" is made without regard to mitigating
measures, many individuals whom the statute was
designed to protect will be excluded from coverage and
will remain subject to precisely the type of discrimina-
tory treatment Congress sought to prevent.285

EEOC adds that in its interpretive guidance to
its title I regulations, the agency states "the exis-
tence of an impairment” and "whether an individ-
ual is substantially limited in a major life activity"
are to be determined "without regard to mitigat-
ing measures such as medicines, or assistive or
prosthetic devices."28¢ EEOC’s Ferguson amicus
brief then argues that U.S. Supreme Court prece-
dent requires that a court give “substantial defer-
ence” to an agency’s interpretation of its own
regulations and this interpretation"must be given
controlling weight unless it is plainly erroneous or
inconsistent with the regulation."287 In addition, a
court "must defer" to an agency’s interpretive
guidance "unless an alternative reading is com-

283 See id. at 521.
2841996 U.S. App. LEXIS 33875 (4th Cir. 1996).

285 Brief of the Equal Employment Opportunity Commission
as Amicus Curiae at 9, Ferguson, 1996 U.S. App. LEXIS
33875 (No. 96-1277).

286 29 C.F.R. Pt. 1630 app. §§ 1630.2(h) (physical or mental
impairment) and 1630.2(j) (substantially limits) (1997).

287 Thomas Jefferson University v. Shalala, 512 U.S. 504, 512
(1994) (internal quotation marks omitted).



pelled by the regulation's plain language or by
other indications of the [agency’s] intent at the
time of the regulation's promulgation."288

Despite the persuasive arguments of EEOC
and a number of the Federal appellate courts,
courts and commentators continue to argue
fiercely about mitigating measures. Both sides
have found substantial support in the caselaw.289
However, courts following the “medicated  test”
may be far too concerned with the “plain lan-
guage of the statute,” to the exclusion of other
important factors.2%0 One commentator has ar-
gued that with the “medicated test” courts have
not used the proper factors in interpreting statu-
tory language.2?1 The commentator noted that in
Robinson v. Shell 0il,292 the U.S. Supreme Court
stated that the plainness or ambiguity of statu-
tory language “is determined by reference to the
language itself, the specific context in which that
language is used, and the broader context of the
statute as a whole.”293 The commentator argues
that the broader context of the statute as a
whole makes the language “substantially limits

288 Id. (internal quotation marks omitted).

289 See Matczak v. Frankford Candy and Chocolate Co., 136
F.3d 933, (3rd Cir. 1997) (mitigating measures should not be
considered in the determination of whether an impairment
is covered under the ADA); Gilday v. Mecosta County, 124
F.3d 760, 765 (agreeing with EEOC’s position on mitigating
measures); Doane v. City of Omaha, 115 F.3d 624, 627 (8th
Cir. 1997), cert. denied, 118 S. Ct. 693 (1998); Harris v. H &
W Contracting Co., 102 F.3d 516, 520-21 (11th Cir. 1996).
But see Sutton v. United Air Lines, Inc., 130 F.3d 893, 902
(10th Cir. 1997) (stating that EEOC’s interpretation was in
direct conflict with the plain language of the ADA); Schluter
v. Industrial Coils, Inc., 928 F. Supp. 1437, 1444 (W.D. Wis.
1996) ("Of course no deference is due to agency interpreta-
tions at odds with the plain language of the statute itself.")
(citing Public Employees Retirement System v. Betts, 492
U.S.158, 171, 106 L. Ed. 2d 134, 109 S. Ct. 2854 (1989));
Coghlan v. H.R.J. Heinz Co., 851 F. Supp. 808, 811-12 (N.D.
Tex. 1994); Murphy v. United Parcel, Serv., Inc., 946 F.
Supp. 872, 881 n.1 (D. Kan. 1996) (rejecting EEOC view as
contrary to statute).

290 James G. Frierson, “Medical Treatments Should Not Be
Considered When Courts Determine ‘Disability’ Under
ADA,” Employment Discrimination Report (BNA), vol. 10
(Feb. 4, 1998), p. 167 (hereafter cited as Frierson, “Medical
Treatments Should Not Be Considered”).

291 Ibid.

292117 S. Ct. 843 (1997).

293 Id. at 846.
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one or more of the major life activities” seem
ambiguous at first.2%4

This ambiguity is evident in a number of
sources. First, in the findings and purposes sec-
tion of the ADA, Congress found that some 43
million Americans had a physical or mental dis-
ability. However, statistics available to Congress
when it passed the ADA showed that only 9.5
million Americans experienced actual difficulty
in performing life activities. Congress’ use of the
larger figure indicates “at the least, that the ex-
tent of people defined as disabled under the ADA
is unclear. At the most, it proves that Congress
intended that the EEOC’s unmedicated test be
used to determine disability.”295

Both House and Senate reports accompany-
ing the ADA bill support the unmedicated test
and EEOC’s interpretive guidance. Both state
that whether a person has a disability should be
assessed without regard to the availability of
mitigating measures.2% Also, the ADA specifi-
cally includes former users of illegal drugs who
have been successfully rehabilitated.29” It is not
reasonable to conclude, as users of the medicated
test so often have, that Congress intended to in-
clude former drug users, but not people who
have a history of controlled diabetes, epilepsy, or
other serious, chronic illnesses.298

Further, EEOC’s position on mitigating
measures still applies the “substantial limita-
tion” requirement. EEOC has stated that the
term “substantial limitation” means that an in-
dividual is “significantly restricted as to the con-
dition, manner or duration under which an indi-
vidual can perform a particular major life activ-
ity as compared to the condition, manner, or du-
ration under which the average person in the
general population can perform that same major
life activity.”29® An individual who cannot
breathe without asthma medication or hear
without a hearing aid is significantly restricted

294 Frierson, “Medical Treatments Should Not be Consid-
ered,” p. 167.

295 Tbid.

296 H.R. REP. NO. 101-485(1), at 52 (1990), reprinted in 1990
U.S.C.C.AN. 303, 334; S. REP. NO. 101-1186, at 23 (1989).

297 42 U.S.C. § 12114(b) (1994). :

298 Frierson, “Medical Treatments Should Not be Consid-
ered,” p. 169.

299 29 C.F.R. § 1630.2G)(1)(ii) (1997).



in the manner in which he or she performs these

" activities as compared to the manner in which

the average person performs them. As one court
has written:

A person with a serious disability who depends on
medicine or a medical device to ameliorate the effects
of that disability nonetheless has a limit on a major
life activity: without the corrective measure the per-
son would be unable to perform a major life activity. .
.. An average person does not need to wear a hearing
aid as a precondition to hearing a conversation, and a
person who does require one may therefore be signifi-
cantly limited in the major life activity of hearing.30¢

Another argument advanced against the
medicated test has been that it produces illogical
results that defy common sense.30! For example,
applying a test that benefits people who have
failed to seek treatment for a medical impair-
ment while harming those who have, more re-
sponsibly, sought treatment, does not make
sense.302 Secondly, the medicated test creates a
“heads you lose, tails you lose” situation in which
individuals cannot prevail in an ADA claim un-
less they show actual substantial limitation of
major life activity; however, substantial limita-
tion then can be used to show that the individual
is not qualified.303 A good example is a person
seeking a position as a truck driver who has con-
trolled his diabetes with insulin.304 He cannot
win under the medicated test because he has no
actual substantial limitation.30%5 On the other
hand, if the individual has not controlled his
diabetic condition, he is not qualified to drive
safely because of the danger his uncontrolled
diabetes causes.306

To date, EEOC’s efforts in strengthening its
position on mitigating measures and working to
ensure that it prevails in the courts have been
somewhat limited. For example, EEOC has not
issued guidance on mitigating measures in the

300 Gilday v. Mecosta County, 124 F.3d 760, 763 (6th Cir.
1997).

301 Frierson, “Medical Treatments Should Not be Consid-
ered,” p. 169.

302 Tbid.
303 Tbid.
304 Tbid.
305 Thid.
306 Tbid.
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form of a substantive regulation, which would
carry substantially more legal weight and would
require the courts’ deference;307 nor has EEOC
addressed the issue in a comprehensive policy
guidance that provides a careful, thoroughly de-
veloped rationale explaining EEOC’s position as
it has done for other discrete topics and issues,
such as psychiatric disabilities and the effects of
representations made in disability benefits
claims on ADA claims. However, EEOC has ad-
dressed the mitigating measures issue in signifi-
cant ways in its enforcement guidance on other
title I issues and in its litigation and amicus cu-
riae briefs. EEOC has also continued its program
of technical assistance, outreach, and education
with members of the Federal judiciary and the
private bar explaining its interpretation of miti-
gating measures under the first prong of the
ADA'’s definition of disability.308

The Federal Judicial Center (FJC), a judicial
branch agency principally responsible for pro-
viding training to newly appointed Federal
judges, has done training on employment law for
Federal judges3® on a fairly frequent basis.310

307 See Chevron U.S.A., Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 844 (1984); Meritor Sav. Bank,
FSB v. Vinson, 477 U.S. 57, 65 (1986) (stating that EEOC
guidelines “while not controlling upon the courts by reason
of their authority, do constitute a body of experience and
informed judgment to which courts and litigants may prop-
erly resort for guidance.”) (emphasis added and internal
quotations omitted).

See also Feldblum interview, p. 5. Feldblum stated that EEOC
also could do more to address these issues. For example,
EEOC could issue substantive regulations on certain issues.
EEOC could take issues such as mitigating measures; major
life activities, including a specific list; the analysis relating to
the major life activity of working; and the “regarded as” prong
and place them in regulations. Such regulations would carry
more legal weight than the current policy guidance. See also
Michelle Martin, Staff Services Analyst, Department of Reha-
bilitation, State of California Health and Welfare Agency,
letter to Nadja Zalokar, Director, Americans with Disabilities
Act Project, USCCR, May 11, 1998, attachment, p. 6 (stating:
“Inconsistencies at the Appeals Court level demand substan-
tive regulations be issued. It is very difficult to provide techni-
cal assistance to callers who are concerned about mitigating
measures, because as it stands right now, it is subject to the
whim of the court.”).

308 Charles S. Arberg, Acting Director, Judicial Education
Division, Federal Judicial Center, telephone interview, May
8, 1998, p. 2.

309 Tbid.
310 Thid.



The FJC provides a session on discrimination
litigation that includes a discussion on the

- ADA 311 The acting director of the FJC judicial

education division has noted that EEOC’s Asso-
ciate Legal Counsel has spoken at a number of
the center’s sessions on employment law312 and
has provided helpful written materials for the
participating judges.313 The center contemplates
that the Associate Legal Counsel will continue to
appear at its workshops.314

Medical conditions that are being treated,
such as diabetes, are covered under the third
prong of the ADA definition of disability. The
Senate Committee on Education and Labor re-
port accompanying the 1989 ADA bill explicitly
states that the third prong is intended to protect
persons with medical conditions that are under
control:

other examples of individuals who fall within the
“regarded as” prong of the definition include people
who are rejected for a particular job for which they
apply because of findings of a back abnormality on an
x-ray, notwithstanding the absence of any symptoms,
or people who are rejected for a particular job solely
because they wear hearing aids, even though such
people may compensate substantially for their hear-
ing impairments by using their aids, speechreading,
and a variety of other strategies.315

The report states further that “individuals with
controlled diabetes or epilepsy are often denied
jobs for which they are qualified. Such denials
are the result of negative attitudes and misin-
formation.”316

A further problem confronting ADA plaintiffs
related to the medicated test is that courts, find-
ing that no disability exists because there is no
substantial limitation of a major life activity, use
that holding of “no disability” within the meaning
of the ADA to find that the employer could not
regard the claimant as having a disability. Essen-
tially, these courts are importing the whole analy-
sis from the first prong and using it on the third

311 Tbid.
312 Tbid.
313 Tbid.
314 Tbid.
315 L R. REP. NO. 101-116, at 24 (1989).

. 316 Ibid.
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prong.3l7 As a result, no “actual”’ disability means
no “perceived” disability either.318

Per Se Disabilities

The interpretive guidance accompanying the
regulations states that “[o]ther impairments,
however, such as HIV infection, are inherently
substantially limiting.”319 EEOC’s policy guid-
ance on the definition of disability states: “in
very rare instances, impairments are so severe
that there is no doubt that they substantially
limit major life activities. In those cases, it is
undisputed that the complainant is an individ-
ual with a disability.”320 Thus, EEOC’s guidance
appears to indicate that for these conditions,
disability is “inherent,” which may reasonably be
interpreted to mean that EEOC is suggesting
that there is not a requirement to show substan-
tial limitation in all cases.32! However, EEOC’s
Associate Legal Counsel has stated that, in gen-
eral, the agency’s position is that the appropriate
legal analysis should be done to determine if an
impairment is substantially limiting.322 None-
theless, ambiguous language in EEOC’s guid-

317 See, e.g., Runnebaum v. NationsBank, 123 F.3d 156, 172—
74 (4th Cir. 1997). See also Feldblum interview, p. 5. Ms.
Feldblum stated that another problem is with the courts’
reading of the third prong of the disability definition, which
covers people who are “regarded as having” a disability. The
problem here is that courts simply are importing the sub-
stantial limitation test from the first prong. Claimants un-
der the third prong therefore are required to show that they

were perceived or regarded as having an impairment that

substantially limited a major life activity.

318. Frierson, “Medical Treatments Should Not be Consid-
ered,” p. 169.

319 29 C.F.R. pt. 1630 app. § 1630.2G) (1997).
320 EEQC, “Definition of the Term ‘Disability’,” § 902.4(c).

321 See EEOC, “Definition of the Term ‘Disability’,” § 902.4.
See also EEOC, Technical Assistance Manual on the Em-
ployment Provisions (Title I) of the Americans with Disabili-
ties Act, at T-II (January 1992).

322 Mastroianni interview, p. 5. According to the Associate
Legal Counsel, EEOC’s position is that one always should do
the analysis (determine whether the person has a disability
according to the language of the statute, i.e., substantial
limitation of a major life activity), because it is very impor-
tant in litigating ADA cases. Although she noted that, in
general, EEOC'’s position is that one should do the analysis
required under the statute, EEOC is aware there is legisla-
tive history and court rulings supporting the proposition
that some disabilities are inherently substantially limiting.
She reiterated, however, that EEOC always does the re-
quired analysis, because the statute requires it.



ance documents, such as EEOC’s interpretive
guidance on the ADA, may undercut this pru-
dent position. In effect, EEOC’s guidance relat-
ing to such inherently disabling conditions may
contradict the ADA’s substantial limitation re-
quirement.

The interpretive guidance does not provide a
“laundry list” of impairments that constitute
disabilities because “[t}he determination of
whether an individual has a disability is not
necessarily based on the name or diagnosis of
the impairment the person has, but rather on
the effect of that impairment on the life of the
individual.”323 As with its commentary on miti-
gating measures, the guidance appears some-
what contradictory in that, on the one hand, it
states that the determination of whether an in-
dividual has a disability is based on the effect
the disability has on the individual’s life, while,
on the other hand, the guidance states that some
impairments, such as HIV infection, are inher-
ently substantially limiting.324

It is thus unclear in the interpretive guidance
whether claimants are required to show sub-
stantial limitation, which the statute and the
regulations clearly require. Elsewhere in its
policy guidance on the definition of disability,
EEOC reiterates its position that some impair-
ments are inherently substantially limiting
which would mean that they bypass a formal
substantial limitation inquiry. The guidance
states: “In very rare instances, impairments are
so severe that there is no doubt that they sub-
stantially limit major life activities. In those
cases, it is undisputed that the complainant is
an individual with a disability.”325

The guidance mentions insulin-dependent
diabetes, manic depression, and alcoholism as

323 29 C.F.R. pt. 1630 app. § 1630.2() (1997).
324 Id

325 See EEOC, “Definition of the Term ‘Disability’,” §
902.4(c). Impairments that courts have ruled inherently
disabling include insulin-dependent diabetes, legal blind-
ness, deafness, manic depressive illness, alcoholism, and
HIV infection, including asymptomatic HIV illness. See also
The Equal Employment Opportunity Commission has taken
the same position under title I of the ADA. See EEOC,
Technical Assistance Manual on the Employment Provisions
(Title I) of the Americans with Disabilities Act, at T-II
(January 1992) ("Some impairments, such as blindness,
deafness, HIV infection or AIDS, are by their nature sub-
stantially limiting").

impairments that courts have ruled inherently
disabling.326 However, it does not mention cases
that have held specific illnesses are not disabili-
ties. For example, in the case of insulin-
dependent diabetes, at least one court has held
that, with successful insulin treatment, insulin-
dependent diabetes is not a disability at all.327 As
one commentator has observed, some courts
have rejected the language referring to “per se
disabilities” because they have determined that
it “effectively negates the statutory requirement
that one must be substantially limited in order
to be covered.”328

EEOC’s interpretive guidance states that
“[o]ther impairments, however, such as HIV infec-
tion, are inherently substantially limiting.”32% In
addition, inits enforcement guidance on the
definition of disability, EEOC concludes that
HIV infection, including asymptomatic HIV in-

326 EEOC, “Definition of the Term ‘Disability,” § 902.4(c).

The enforcement guidance states that some “impairments
are so severe that there is no doubt that they substantially
limit major life activities.” Ibid. Thus, the guidance states
that under the Rehabilitation Act courts accepted with little
or no discussion that a person was an individual with a dis-
ability when the impairment was insulin-dependent diabe-
tes, Bentivegna v. United States Dept. of Labor, 694 F.2d
619, 621 (9th Cir. 1982); legal blindness, Norcross v. Sneed,
755 F.2d 113 (8th Cir. 1985); manic depressive syndrome,
Gardner v. Morris, 752 F.2d 1271 (8th Cir. 1985); deafness,
Davis v. Frank, 711 F. Supp. 447, 453 (N.D. Ill. 1989); and
alcoholism, Whitlock v. Donovan, 598 F. Supp. 126, 129
(D.D.C. 1984), aff'd sub nom. Whitlock v. Brock, 790 F.2d
964 (D.C. Cir. 1986). Ibid.

327 See Schluter v. Industrial Coils, Inc., 928 F. Supp. 1437,
1445 (W.D. Wis. 1996) (“EEOC’s interpretation is in direct

- conflict with the language of the statute that requires plain-
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tiffs in ADA cases to show that an impairment ‘substantially
limits’ their lives”).

328 1y Agostino, Defining “Disability” Under the ADA, p. 5.
The same inconsistency appears in the EEOC guidance on
the definition of disability. In a footnote, EEOQC states that
with regard to HIV infection, “[t]he fact that a contagious
disease is an impairment does not automatically mean that
it is a disability. To be a disability, an impairment must
substantially limit (or have substantially limited or be re-
garded as substantially limiting) one or more major life ac-
tivities.” EEOC, “Definition of the Term ‘Disability’,” §
902.2(d), n. 17. EEOC seemingly deemphasizes the substan-
tial limitation requirement by declaring that based on the
legislative history “[a]n individual who has HIV infection,
including asymptomatic HIV infection, has a disability cov-
ered under the ADA.” Id. n. 18.

329 29 C.F.R. pt. 1630 app. § 1630.2G) (1997).



fection, is “inherently” disabling.33® As support
for this statement, EEOC’s enforcement guidance
cites two court cases,33! the ADA’s legislative his-
tory (in which HIV infection, both symptomatic
and asymptomatic, as a disability is addressed
specifically),332 and a 1988 Justice Department
memorandum on the application of section 504 of
the Rehabilitation Act to HIV-infected individu-
als.333 The ADA legislative history documents cite
the same memorandum.334 However, the DOJ
memorandum argues that HIV infection, even if it
is asymptomatic, is a disability within the mean-
ing of the statute, not because it is inherently sub-
stantially limiting, but because it substantially
limits one in the ability to reproduce. EEOC, how-
ever, has not mentioned reproduction as the ma-
jor life activity limited by HIV infection. Rather,
EEOC has said only that HIV infection is
“inherently substantially limiting.”

In June 1998, the Supreme Court decided the
case of Bragdon v. Abbott. In Bragdon, a patient
had sued her dentist for refusing to treat her be-
cause she was HIV positive. The plaintiff pre-

330 EEOC, “Definition of the Term ‘Disability’,” §§ 902.4(c),
902.2(d), n. 18. In the case of Doe v. Kohn Nast & Graf,
P.C.,a court agreed that HIV infection was a disability under
the statute because it substantially limited the major life
activity of procreation. 862 F. Supp. 1310, 1320 (E.D. Pa.
1994). The same result obtained in Abbott v. Bragdon in
which the First Circuit held that a dentist violated title III
of the ADA by refusing to treat a patient with HIV. 107 F.3d
934, (st Cir. 1997) cert. granted, 118 S. Ct. 554 (1997).

331 See Doe v. Kohn Nast & Graf, 862 F. Supp. 1310, 1321
(E.D. Pa. 1994); Doe v. District of Columbia, 796 F. Supp.
559 (D.D.C. 1992).

332 See discussion above. See also H.R. REP. NO. 101-495(1I),
at 52 (1990) reprinted in 1990 U.S.C.C.A.N. 303, 304. The
report states: “Whether a person has a disability should be
assessed without regard to the availability of mitigating
measures, such as reasonable accommodations or auxiliary
aids. For example, a person who is hard of hearing is sub-
stantially limited in the major life activity of hearing, even
though the loss may be corrected through the use of a hear-
ing aid. Likewise, persons with impairments, such as epi-
lepsy or diabetes, which substantially limit a major life ac-
tivity are covered under the first prong of the definition of
disability, even if the effects of the impairment are con-
trolled by medication.”

333 See id. (citing Kmiec memorandum at 9-11). This docu-
ment states that HIV is covered under the first prong of the
disability definition because of a substantial limitation to pro-
creation and intimate sexual relationships.

334 Id. See also H. REP. NO. 101-485(11I), at 28 (1990) re-
printed in 1990 U.S.C.C.A.N. 445, 451 (citing Kmiec memo-
randum at 9-11).

vailed at both the district and appeals court levels
on her argument that she is disabled under the
ADA because she has a physical impairment, HIV
infection. She maintained that her impairment
constitutes a disability within the meaning of the
act because she is substantially limited in the
major life activity of reproduction.335 In a 5-4 de-
cision, the Supreme Court held that “HIV infec-
tion, even in the so-called asymptomatic phase, is
an impairment which substantially limits the
major life activity of reproduction.”336 While rely-
ing on the EEOC’s interpretive guidance that HIV
is inherently substantially limiting, the Supreme
Court declined to decide whether HIV constitutes
a per se disability under the ADA.337

EEOC’s interpretive and policy guidance re-
lating to per se disabilities under the first prong
appears directly at odds with some recent court
decisions. Some courts have rejected the lan-
guage in EEOC’s guidance stating “[o]ther im-
pairments, however, such as HIV infection, are
inherently substantially limiting,” because they
have determined that it effectively negates the
statutory requirement that one must be substan-
tially limited in order to be covered, thus creat-
ing a category of per se disabilities that arguably
do not require the analysis indicated in the
ADA’s definition of disability.338 Thus, EEOC’s
guidance relating to per se disabilities under the
first prong appears directly at odds with these
recent court decisions.

As of July 1998 EEOC had not issued new
policy guidance or substantive regulations clari-
fying its position on per se disabilities. Specifi-
cally, EEOC has not addressed the apparent
contradiction noted by recent court decisions re-
lating to whether the requirement for a showing
of substantial limitation can be waived for some
disabilities as EEOC appears to state in its in-
terpretive and enforcement guidance.339

335 Id. at 939.

336 Bragdon v. Abbott, No. 97-156, slip op. at 21 (U.S. June
25, 1998).

337 Id. at 15. .

338 Runnebaum v. NationsBank, 123 F.3d 156, 168 (4th Cir.
1997) and Ennis v. Natl. Assn. of Business and Education
Radio, Inc., 53 F.3d 55, 60 (4th Cir. 1995).

339 29 C.F.R. pt. 1630 app. § 1630.2G) (1997); EEOC,
“Definition of the Term ‘Disability’,” § 902.4(c).
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On this issue, EEOC’s Associate Legal Coun-

- sel stated that EEOC’s position is that the

analysis should be done (determine whether the
person has a disability according to the language
of the statute, i.e., substantial limitation of a
major life activity), because the statute itself
does not take a per se approach.3490 On the other
hand, as noted earlier, there is legislative his-
tory that says asymptomatic HIV is covered as
inherently substantially limiting and the courts
have found that other impairments (insulin-
dependent diabetes, alcoholism, manic depres-
sion) are covered as inherently disabling.34! The
Associate Legal Counsel said that she does not
believe EEOC will address the issue “because
there is nothing EEOC can add to the debate.”342

Although a claimant cannot show an actual
substantial limitation, under the third prong,
the claimant may argue a perceived substantial
limitation, thus avoiding the per se issue. With
regard to the third prong (that an employee is
regarded as having a physical or mental im-
pairment), the House Judiciary Committee re-
port indicates that the claimant does not neces-
sarily need to show that the employer perceived
him or her as having a substantial limitation.343
Rather, the employer’s adverse action against
the employee may be evidence of a substantial
limitation created not by an impairment itself
but by the effect of negative myths, fears, stereo-
types, or other stigma associated with disability.
The focus, therefore, would be on the employer’s
perception of a disability and not on the substan-
tial limitation requirement, as is the case under
the first prong.34

340 Tbid.

341 Tbid. See, e.g., 135 CONG. REC. S10768 (daily ed. Sept 7,
1989) (statement of Sen. Kennedy).

342 Mastroianni interview, p. 5.

343 The report states, “a person who is rejected from a job
because of the myths, fears and stereotypes associated with
disabilities would be covered under this third test, whether or
not the employer’s perception was shared by others in the field
and whether or not the person’s physical or mental condition
would be considered a disability under the first or second part
of the definition..” H.R. REP. NO. 101-485(III), at 30 (1990)
reprinted in 1990 U.S.C.C.A.N. 445, 453.

344 EEOC, “Definition of the Term ‘Disability’,” § 902.8(a).
Under the third prong, EEOC'’s interpretive guidance states
that if an employer discharged an employee in response to a
rumor that the employee was HIV positive, regardless of

‘whether the rumor was unfounded and the individual had

In Runnebaum v. NationsBank,?# the plaintiff
argued that NationsBank regarded him as being
disabled and therefore he had a claim under the
third prong of the ADA's disability definition.
However, the court found that the employees who
were aware of Runnebaum's HIV status were not
relevant decisionmakers and that Runnebaum
presented no persuasive evidence that bank su-
pervisors regarded him as having an impairment
that substantially limited a major life activity.346
The court concluded that “[qJuite simply, Runne-
baum did not hold himself out to NationsBank as
having an impairment that substantially limited
one or more of the major life activities, Nations-
Bank did not regard or perceive Runnebaum as
having such an impairment, and the record does
not contain evidence demonstrating otherwise.”347

In this case, the court ignored the possibility
that Runnebaum’s employers’ perception of his
HIV infection may have been influenced by the
kind of negative attitudes that the ADA seeks to
protect against and focused on the requirement
that the disability be substantially limiting to a
major life activity.348 However, since it was con-
ducting a third-prong analysis, the court might
have considered whether the negative reactions
including myths, fears, and stereotypes associated
with HIV infection may have created a substan-
tial limitation to working for the claimant.

The Runnebaum court’s third-prong analysis
exemplifies a problem that has developed in title
I interpretation: under the third prong, must a
claimant show that his or her perceived condi-
tion or impairment is one that “substantially

no impairment at all, the individual would be considered as
having a disability because the employer perceived this in-
dividual as being disabled. Thus, by discharging this em-
ployee, the employer would be discriminating on the basis of
disability. 29 C.F.R. pt. 1630 app. § 1630.2(1) (1997). Simi-
larly, EEOC policy guidance describes an individual who is
rejected for employment because the employer erroneously
believed the person had HIV infection. The guidance states
that “[e]ven though the individual has no impairment, (s)he
is regarded as having a substantially limiting impairment.”
EEOC, “Definition of the Term ‘Disability’,” § 902.8(e).

345 Runnebaum v. NationsBank, 123 F.3d 156, 168 (4th Cir.
1997).

346 Id. at 173-74.
347 Id. at 174.
348 See id. at 173-74.
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limits a major life activity”?34® In the case of dis-
abilities such as asymptomatic HIV infection,
under-control diabetes, and others that have
been the subject of dispute under the first prong
on whether they actually create substantial limi-
tations on major life activities, some courts, like
Runnebaum, that have found no disability under
the first prong, have taken this finding and ap-
plied it to the third prong. This analysis assumes
that if the condition does not substantially limit
a major life activity in fact, it cannot be per-
ceived as such.3% One commentator has de-
scribed this reasoning in the following way:

Most courts . . . finding no current, substantial limita-
tion of a major life activity have also found that since
the individual’s medical impairment was not a dis-
ability, an employer who discriminates based on the
impairment cannot be said to have regarded the im-
pairment as a disability. In other words, if medicine
controls an individual’s epilepsy so that the individual
is not disabled, then discrimination by an employer
against the individual based on the diagnosis of epi-
lepsy is not “regarding the individual as being dis-
abled” since the epilepsy is not a disability.35!

Under the third prong, it matters only that the
employer perceived that the claimant had the
condition or illness, not whether the condition
would be considered a disability as defined by the
formulaic requirement of a “substantial limitation

349 A senior attorney in the ADA Policy Division explained
that since the statutory requirement is that for an individ-
ual to be covered under the third prong, he or she must be
regarded as having “such an impairment,” the individual
must be regarded or perceived as having a disability that
“substantially limits a major life activity.” However, she said
that the courts would look at the employer’s treatment of
the employee. If the employer treats the employee as sub-
stantially limited in a major life activity, the employee
would be covered under the third prong. In this regard, she
said, “an employer’s actions speak louder than words.”
McDermott interview, p. 3.

350 See Chai R. Feldblum, Professor of Law, Georgetown Uni-
versity Law School, interview in Washington, Feb. 2, 1998
(hereafter cited as Feldblum interview). Professor Feldblum
stated that a problem with the courts’ reading of the third
prong of the disability definition that covers people who are
“regarded as having” a disability is that courts simply are
importing the substantial limitation test from the first prong.
Claimants under the third prong, therefore, are required to
show that they were perceived or regarded as having an im-
pairment that substantially limited a major life activity.

351 Frierson, “Medical Treatments Should Not Be Consid-
ered,” p. 169.

on a major life activity.” This is made clear in the
ADA’s legislative history. The House Judiciary
Committee report accompanying the ADA bill
shows how Congress viewed the third prong:

a person who is rejected from a job because of the
myths, fears and stereotypes associated with disabili-
ties would be covered under this third test, whether
or not the employers perception was shared by others
in the field and whether or not the person’s physical or
mental condition would be considered a disability un-
der the first or second part of the definition.352

EEOC’s regulations are consistent with congres-
sional intent with respect to per se or “regarded
as” disabilities. The regulations state that some-
one regarded as having an impairment means: (1)
having a physical or mental impairmentthat does
not substantially limit major life activities but
being treated by a covered entity as having such a
limitation; (2) having a physical or mental im-
pairment that substantially limits major life ac-
tivities only as a result of the attitudes of others;
or (3) having none of the impairments defined in
the act but being treated by a covered entity as
having a substantially limiting impairment.353

Guidance on Determining Who Is a
Qualified Individual with a Disability

As of July 1998, EEOC had not issued en-
forcement guidance on the meaning of “qualified
individual with a disability” and related terms,
such as “reasonable accommodation” and “essen-
tial function.” The agency, however, was devel-
oping guidance on this topic.354 Although there is
no comprehensive guidance yet, EEOC has re-
lied on the ADA itself, its legislative history, and
caselaw under both ADA and section 504 in ad-
dressing this topic extensively in its regulations,
the interpretive appendix to its regulations, its
technical assistance manual, and other enforce-
ment guidance.

Qualifications Standards

An analysis of the term “qualified individual
with a disability” requires an understanding of
the broader context in which Congress was

32 HR. REP. No. 1014850II), at 30 (1990), reprinted in
1990 U.S.C.C.A.N. 445, 453 (emphasis added).

353 29 C.F.R. § 1630.2(1) (1997).
354 See Mastroianni interview, p. 2; Miller interview, p. 2.
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working when it was developing the ADA. Two
main interest groups sought to establish a com-
promise in the bill: employers and businesses,
and disability rights advocates. The final ADA it
is very much a compromise.

The ADA attempts to strike a careful balance
between the employer’s and the employee’s in-
terests. It does so in part by requiring that an
employee with a disability be capable of per-
forming the essential functions of the job. Under
title I of the ADA, the employee is required to
demonstrate that he or she is qualified, notwith-
standing a disability, to perform, with or without
reasonable accommodation, the essential func-
tions of the job he or she holds or is seeking to
fill.355 The ADA identifies as discrimination the
failure to provide reasonable accommodation for
a known disability of an applicant or employee
who can perform the essential functions of the
job.358 In addition, the ADA states that employ-
ers may not use qualifications standards, tests,
or other criteria that screen out or tend to screen
out individuals with disabilities, unless they can
show that such selection criteria are job related
and consistent with business necessity.35” Em-
ployers are not required to provide reasonable
accommodation under several circumstances, for
example, if the employer can show that an indi-
vidual with a disability poses a direct threat to
other individuals38 or that providing reasonable
accommodation would impose undue hardship
on the employer.35°

The standards for determining who is quali-
fied, the provision of reasonable accommodation,
and the employer defenses of direct threat and
undue hardship illustrate the careful balance be-
tween the rights of the employee with a disability
and the rights of the employer. This balancing of
interestsis evident in the legislative history of the

355 42 U.S.C. § 12111(8) (1994).

356 Id. at § 12112(b)(5)(A). In addition, the ADA states that it
is a form of discrimination to deny “employment opportuni-
ties to a job applicant or employee who is an otherwise
qualified individual with a disability, if such denial is based
on the need of such covered entity to make reasonable ac-
commodation to the physical or mental impairments of the
employee or applicant.” Id. at 12112(b)(5)(B).

357 Id. at 12112(b)(6). See also 29 C.F.R. § 1630.2(1) (1997).
358 Id. at 12113(b).

‘359 Id. at 12112(b)(5)(A).

statute. The Senate Labor and Human Resources
report accompanying the ADA states:

By including the phrase “qualified individual with a
disability,” the Committee intends to reaffirm that
this legislation does not undermine an employer’s
ability to choose and maintain qualified workers. This
legislation simply provides that employment decisions
must not have the purpose and effect of subjecting a
qualified individual with a disability to discrimina-
tion. . . . Thus, under this legislation, an employer is
still free to select the most qualified applicant avail-
able and to make decisions based on reasons unre-
lated to the existence or consequence of a disability.360

The House Committee on Education and La-
bor report accompanying the ADA bill further
demonstrates a balancing of interests by offering
specific scenarios and their outcomes under the
ADA. For example:

suppose an employer has an opening for a typist and
two persons apply for the job, one being an individual
with a disability who types 50 words per minute and
the other being an individual without a disability who
types 75 words per minute, the employer is permitted
to choose the applicant with the higher typing speed if
typing speed is necessary for successful performance
of the job.361

The House report observes that if the two indi-
viduals in the example above had the same typ-
ing speed, but one had a hearing impairment
that required a telephone headset with an am-
plifier and the other had no disability, the ADA
would not permit the employer to choose the in-
dividual without a disability merely because the
employer did not want to make reasonable ac-
commodation for the person with a disability.362
The House report notes however, that the em-
ployer “would be permitted to reject the appli-
cant with a disability and choose the other appli-
cant for reasons not related to the disability or
accommodation or otherwise.”363 Finally the re-
port clarifies that the employer’s obligation un-
der title I is:

360 S. REP. NO. 101-1186, at 26 (1989).

361 H.R. REP. NO. 101-485(I), at 56 (1990), reprinted in 1990
U.S.C.C.A.N. 303, 338.

362 Tbid.
363 Tbid.
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to consider applicants and make decisions without
regard to an individual’s disability, or the individual’s
need for reasonable accommodation. But, the em-
ployer has no obligation under this legislation to pre-
fer applicants with disabilities over other applicants
on the basis of disability.364

Two major issues must be addressed in deter-
mining whether an individual is covered under
the ADA: whether the individual has a disability
within the meaning of the act,36 and whether the
individual is qualified to perform the essential
functions of the job.366 The balance between em-
ployers’ interests and employees’ or applicants’
interests is not always easily preserved. The
rights of the employee with a disability under the
ADA can be denied. Recent trends in the courts
suggest that “if a plaintiff who suffered discrimi-
nation is healthy enough to perform the job, he or
she is not disabled and cannot sue under the
ADA; however, if a plaintiffproves an impairment
is severe enough to be a disability, he or she is not
qualified for the job.”367

Defining “Qualified
Individual with a Disability”

The ADA defines the term “qualified individ-
ual with a disability” as “an individual with a
disability who, with or without reasonable ac-
commodation, can perform the essential func-
tions of the employment position that such indi-
vidual holds or desires.”368 The ADA’s definition
of “qualified individual with a disability” is com-
plex and somewhat ambiguous. Contained
within this term are other key terms, i.e.,
“reasonable accommodation,” and “essential
function,” the definitions of which also must be
interpreted by EEOC and the courts.369

364 Thid.
365 42 U.S.C. § 12102(2) (1994).
366 Id. at § 12111(9).

367 James G. Frierson, “Heads You Lose, Tails You Lose: A
Disturbing Judicial Trend in Defining Disability,” Labor
Law Journal, vol. 43 (July 1997), p. 419.

368 42 U.S.C. § 12111(8) (1994).

369 For example, Congress did not provide specific criteria
for what constitutes a “reasonable accommodation.” Exam-
ples of reasonable accommodations provided in the legisla-
tive history include: making existing facilities used by em-
ployees readily accessible to and usable by individuals with
disabilities, job restructuring, part-time or modified work
schedules, reassignment to a vacant position, acquisition or

EEOC’s title I regulations define a “qualified
individual with a disability” as one who “satisfies
the requisite skill, experience, education, and
other job-related requirements of the employ-
ment position.”7 In its interpretive guidance,
EEOC has identified two criteria a claimant
must address in showing that he or she i1s a
qualified individual. The first is that the indi-
vidual must demonstrate that he or she has “the
prerequisites for the position, such as possessing
the appropriate educational background, em-
ployment experience, skills, licenses, etc.”37! The
second criterion is that the individual must be
able to “perform the essential functions of the
position held or desired, with or without reason-
able accommodation.”372

Thus, an analysis of both “essential function”
and “reasonable accommodation,” as they apply
to an individual situation, is necessary in deter-
mining whether an ADA claimant is qualified for
the position held or desired. However, there is no
way to ensure that both elements of the analysis
will be accorded equal weight. As one commenta-
tor has noted:

The determination of who is qualified is thus inter-
twined with the calculation of what is a reasonable
accommodation . . . This definitional circularity has
led to variances in judicial outcome depending on
whether a court focuses primarily on a handicapped
individual’s ability to perform the position’s essential
functions or on the availability of reasonable accom-
modation to assist the individual’s performance.378

The confusion among the courts on certain
key terms and issues relating to these topics,
particularly essential function and reasonable
accommodation, suggests the need for guidance

modification of equipment or devices, appropriate adjust-
ment or modifications of examinations, training materials or
policies, and the provision of qualified readers or interpret-
ers. Id. at § 12111(9) (1994). See generally chap. 5 for further
discussion on the term “qualified individual with a disabil-
ity” and related terms, including “essential function” and
“reasonable accommodation.”

370 29 C.F.R. § 1630.2(m) (1997).
371 Id. at pt. 1630 app. § 1630.2(m).
372 Id.

373 Kathryn W. Tate, “The Federal Employer’s Duties Under
the Rehabilitation Act: Does Reasonable Accommodation or
Affirmative Action Require Reassignment?” Texas Law Re-
view, vol. 67 , p. 797 (1989) (citations omitted).
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on the “qualified individual with a disability” as
a protected class and concomitant issues. EEOC
has addressed the term “qualified individual
with a disability” extensively in its regulatory
and interpretive guidance on title 1.374 However,
EEOC has not yet published comprehensive
policy documents on the “definition of qualified
individual with a disability,” “reasonable ac-
commodation,” and “undue hardship,”3’5 al-
though it is developing guidance on the first two
concepts.376

Essential Function

The ADA’s legislative history establishes the
intended meaning of the term “essential function.”
The House Committee on Education and Labor
notes that essential functions differ from mar-
ginal functions related to the job. For example, an
employer may not require that an employee have
a driver’s license if the job does not normally re-
quire driving. In this case, driving would be a
marginal function of the job and cannot be used to
exclude a person with a disability.3”” The House
Committee on the Judiciary report states that
essential functions are those that must be per-
formed. However, how an employee with a dis-
ability performs a given activity may differ from
how an employee without a disability performs
the same activity.37® For example:

in a job requiring the use of a computer, the essential
function is the ability to access, input, and retrieve
information from the computer. It is not "essential"
that a person be able to use the keyboard or visually
read the information from a computer screen. Adap-
tive equipment or software may enable a person with
no arms or a person with impaired vision to control
the computer and access information.37

374 See 29 C.F.R. §§ 1630.2(m),(n),(0),(®),(q),( r) (providing
definitions of the terms “qualified individual with a disabil-
ity,” “essential functions,” “reasonable accommodation,”
“undue hardship,” “qualifications standards,” and “direct
threat”) (1997); see also id. at pt 1630 app. §§ 1630.2, 1630.3.

375 EEOC, “Policy Guidance: Provisions of the ADA,” p. 11.
376 Mastroianni interview, p. 2.

377 H.R. Rep. No. 101—485(I), at 55 (1990), }eprinted in 1990
U.S.C.C.A.N. 303, 337.

378 H.R. REP. NO. 101-485(III), at 33 (1990), reprinted in
1990 U.S.C.C.A.N. 445, 456.

319 Id.

The House Judiciary Committee report notes
that a written job description may be used to
identify the essential functions of the job and
that the employer’s determination of what is an
essential function may be challenged.380

The EEOC regulations state that the em-
ployer's judgment on which functions are essen-
tial and written job descriptions prepared before
advertising a position may be used to identify
the essential functions of a job.38! However, the
employer's judgment is not the only factor to be
used in determining the essential functions of a
position. Other evidence includes: the amount of
time spent on the job performing the function,
the consequences of not requiring the incumbent
to perform the function, the terms of a collective
bargaining agreement, the work experience of
past incumbents in the job, and the current work
experience of incumbents in similar jobs.382

The regulations define essential functions as
the “fundamental job duties of the employment
position” and provide specific examples of the
kinds of functions that should be considered es-
sential.383 For example, a function is essential if
the purpose of the job is to perform that func-
tion, there is a limited number of employees
available to do that function, or the function is
highly specialized and the incumbent is hired for
his or her expertise to perform that particular
function.384 In all, EEOC’s regulations provide
10 factors for identifying essential functions: 7
types of evidence and 3 kinds of functions that

380 Id. at 33-34, reprinted in 1990 U.S.C.C.A.N. 445, 456-57.
Senator Harkin further elaborated on the process of deter-
mining which functions are essential: “a court must give
consideration to the employer’s judgment as to what func-
tions are essential and must accept as evidence written job
descriptions. A job description that is not tailored to the
actual functions of the job, however, will ultimately have
little weight. Based on the evidence submitted by the com-
plainant and the respondent, the judge must ultimately
decide what constitutes the essential functions of the job.”
136 CONG. REC. 59,686 (daily ed. July 13, 1990) (statement
of Sen. Harkin).

381 29 C.F.R. § 1630.2(n)(3)(ii) (1997).

382 Id. at § 1630(n)(3)(iii)—(vii); H.R. Rep. No. 101-596, at 58
(1990).

383 29 C.F.R. § 1630.2(n) (1997).
384 Id. at §§ 1630.2(n)(2)(i)—(ii).
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suggest the “essential” nature of a given job
function.385

The regulations clearly state that these are
only examples of evidence that might go to
showing that a particular job function is essen-
tial. EEOC’s interpretive guidance on essential
functions clarifies that the inquiry into whether
a function is essential “is not intended to second
guess an employer’s business judgment with re-
gard to production standards, whether qualita-
tive or quantitative, nor to require employers to
lower such standards.”38 The guidance states
that if an employer imposes certain require-
ments, it does not have to explain why it chose
those requirements. However:

it will have to show that it actually imposes such re-
quirements on its employees in fact, and not simply
on paper. It should also be noted that, if it is alleged
that the employer intentionally selected the particu-
lar level of production to exclude individuals with
disabilities, the employer may have to offer a legiti-
mate, nondiscriminatory reason for its selection.387

The EEOC ADA technical assistance manual
emphasizes that it is not necessary for an em-
ployer to do a job analysis to determine the es-
sential functions of a given job.388 However, if an
employer chooses to do a job analysis, it should
focus on outcomes or results of specific job tasks
rather than on the way they are customarily per-
formed.38 Such job analyses can be particularly
useful in helping to identify accommodations
that will enable an individual with specific abili-
ties and limitations to perform the requirements
of the job.3%

385 See id. at 29 C.F.R. § 1630(n)(2)—(3). See also H.R. Rep.
No. 101-596, at 58 (1990).

386 Id. at pt. 1630 app. § 1630.2(n).
387 Id.

388 EEOC, A Technical Assistance Manual on the Employ-
ment Provisions (Title I) of the Americans with Disabilities
Act, (EEOC-M-1A), January 1992, p. II-21 (hereafter cited
as EEOC, ADA Technical Assistance Manual).

389 Thid., p. 11-21.

390 Tn illustrating these points, EEOC offers the example of a
computer programmer’s job, stating that to maintain the
focus on outcomes rather than means, the essential function
of this job might be framed as “ability to develop programs
that accomplish necessary objectives,” rather than “ability to
manually write programs.” EEOC, ADA Technical Assis-
tance Manual, p. I1-21. In another example, a job that re-

_quires heavy objects to be moved from one place to another,

One review of disability discrimination case-
law reveals significant disagreement among the
courts on certain issues relating to the determi-
nation of “essential function,”3! particularly
with respect to how criteria for determining
what is an essential function should be applied.
The cases illustrate how “divergent results” can
obtain even applying the same criterion.3%2

For example, looking at how the amount of
time spent on a given function affects a decision
on whether that function is essential, the cases
do not yield consistent results.3?3 In Ackerman v.
Western Electric, the plaintiff contracted a bron-
chial infection that required her to stay away
from dust.3%4 The court determined that her job
required heavy exposure to dust 32 percent of
her work time in the 7 months before her dis-
charge and 88 percent in the month before her
discharge. However, based on the fact that over
the entire 3-year period of her employment, she
was only exposed to dust 11.5 percent of her
time, the court found that this was proportion-
ately too insignificant an amount of time spent
to be considered an essential function of her po-
sition.3%9% On the other hand, in Mauro v. Borgess
Medical Center,3% the court found that although
the need for a surgical technician to place his
hands in direct contact with or in the immediate
vicinity of an incision arises infrequently, the
need for such assistance is foreseeable and is
essential to the success of the surgical procedure.

the focus in the job description should be on the moving, the
result, rather than manually lifting, a possible method.
Ibid., p. II-21.

391 David Copus, “Americans with Disabilities Act: Conduct
and Drug/Alcohol Issues, Benefits Issues, Mental Disabili-
ties Cases,” April 1997, in National Employment Law Insti-
tute, 1997 Americans with Disabilities Act Compliance
Manual (Washington, DC: National Employment Law Insti-
tute, 1997), pp. 25-31 (hereafter cited as Copus, “Americans
with Disabilities Act”).

392 Ibid., p. 26.

393 Compare Ackerman v. Western Electric Co., Inc., 643 F.
Supp. 836 (N.D. Cal. 1986), affd., 860 F.2d 1514 (9th Cir.
1988) with Mauro v. Borgess Medical Center, 886 F. Supp.
1349 (W.D. Mich. 1995), aff'd., 137 F.3d 398 (6th Cir. 1998).
394 643 F. Supp. at 842.

395 Id. at 846.

3% 886 F. Supp. 1349 (W.D. Mich. 1995), affd, Estate of
William C. Mauro v. Burgess Medical Center, 137 F.3d 398
(6th Cir. 1998), petition for cert. denied, 66 U.S.L.W. 3773
(U.S. May 21, 1998) (No. 97-1870).
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It is, therefore, properly characterized as an es-
sential function, not a marginal function of the
position.397

These cases suggest that the essential func-
tion determination is not one that lends itself to
establishing clear precedent through the devel-
opment of standards based on specific criteria.
As this reviewer observed:

the EEOC’s multifactored technique may turn the
identification of a job’s “fundamental” duties into a
thespian nightmare, as each participant in the debate
stresses the importance of his or her chosen subset of
the ten factors [EEOC’s three factors for identifying
essential functions and seven types of evidence], or
seeks to add still others. Unfortunately, the EEOC’s
rules provide no guidance for the arbiter of the debate
to declare a winner.3%

Courts also have reached radically differing
conclusions on the latitude employers should be
given in identifying what is an essential func-
tion. For example, in Borkowsk: v. Valley Cen-
tral School District,3® the court required the
employer school district to show specific evi-
dence to support its contention that maintaining
control over a classroom is an essential function
of a teacher’s job that could not be accommo-
dated in the manner proposed by the plaintiff.400
In another case, Kuehl v. Wal-Mart Stores,
Inc.,401 a court found that standing was an es-
sential part of a store’s “door greeter’ job and
providing a stool to an employee whose disability
prevented her from standing for a long period of
time was not required by the ADA because it
would eliminate an essential function.402 In the
former case, a teacher’s ability to maintain con-
trol of his or her classroom, arguably a funda-
mental function, required evidence that it was
an essential function.493 In the latter case, an
employer’s requirement that a store greeter re-
main constantly standing, a seemingly arbitrary

397 Id. at 1354.
398 Copus, “Americans with Disabilities Act,” p. 26.
399 63 F.3d 131 (2d Cir. 1995).
400 Id. at 141-42.
401 909 F. Supp. 794 (D. Colo. 1995).
402 Id. at 801-02.
403 Borkowski, 63 F.3d at 140.

and marginal function, met another court’s
standard in designating essential functions.404

Reasonable Accommodation :

The ADA’s legislative history provides some
examples of reasonable accommodations made
by employers for employees with disabilities.
The Senate Committee on Labor and Human
Resources report reprints comments by the
chairperson of the President's Committee on
Employment of People with Disabilities in which
he gave the following examples: a timer costing
$26.95 with an indicator light allowing a medical
technician who was deaf to perform laboratory
tests required for her job; a light probe costing
$45 allowing a visually impaired receptionist to
determine which lines on her telephone were
ringing, on hold, or in use; and a headset costing
$49.95 allowing an insurance salesperson with
cerebral palsy to write while talking.405

EEOC’s title I regulations describe reason-
able accommodation as:

(i) Modifications or adjustments to a job application
process that enable a qualified applicant with a dis-
ability to be considered for the position such qualified
applicant desires; or

(i) Modifications or adjustments to the work envi-
ronment, or to the manner or circumstances under
which the position held or desired is customarily per-
formed, that enable a qualified individual with a dis-
ability to perform the essential functions of that posi-
tion; or

(iii) Modifications or adjustments that enable a cov-
ered entity's employee with a disability to enjoy equal
benefits and privileges of employment as are enjoyed
by its other similarly situated employees without dis-
abilities.406

EEOC’s interpretive guidance in the appen-
dix to its title I regulations lists three categories
of reasonable accommodation: (1) accommoda-
tions that are required to ensure equal opportu-
nity in the application process, (2) accommoda-
tions that enable employees with disabilities to
perform the essential functions of the position
held or desired, and (3) accommodations that
enable employees with disabilities to enjoy bene-

404 Kuehl, 909 F. Supp. at 801-02.
105 S REP. NO. 101-116, at 10 (1989).
406 29 C.F.R. § 1630.2(0)(1) (1997).
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fits and privileges of employment equal to those
of employees without disabilities.407

EEOC:'s title I regulations reiterate the statu-
tory language in providing the following exam-
ples of reasonable accommodations: 1) making
existing facilities used by employees readily ac-
cessible to and usable by individuals with dis-
abilities; and 2) job restructuring; part-time or
modified work schedules; reassignment to a. va-
cant position; acquisition or modifications of
equipment or devices; appropriate adjustment or
modifications of examinations, training materi-
als, or policies; the provision of qualified readers
or interpreters; and other similar accommoda-
tions for individuals with disabilities.408

EEOC’s Associate Legal Counsel explained in
more detail how the Commission interprets rea-
sonable accommodation. She stated that for
EEOC, the term “reasonable” has a specific
meaning: “reasonable” means “effective.” Thus,
for EEOC, an accommodation is reasonable if it
will work.4® The plaintifffemployee has to show
that the accommodation would enable him or her
to work. Then it is up to the employer to prove
undue hardship. She indicated that EEOC has
not stated this position yet in enforcement guid-
ance, but said that it may have done so in infor-
mal advisory letters and certainly she has enun-
ciated the position in her speeches.410

A review of the caselaw shows that several
significant issues relating to reasonable accom-
modation have emerged in the courts. The first
has to do with defining the limits of the reason-
able accommodation provided in a given case. A
recent case in the Sixth Circuit shows some of
the ambiguity involved in determining what
constitutes a reasonable accommodation.

The claimant in Cassidy v. Detroit Edison
Company4!! was diagnosed as having chemical
bronchitis after being exposed to smokestack
emissions at work. This disorder caused her to
have allergic reactions from workplace exposure
to cleaning chemicals, diesel fumes, food odors,

407 Id. at pt. 1630 app. § 1630.2(0).
408 Id. at § 1630.2(0)(2). :
409 Mastroianni interview, p. 4 (emphasis added).

410 Jbid.. See discussion below on the Seventh Circuit case,
Vande Zande v. State of Wisconsin, 44 F.3d 538 (7th Cir.
1995).

411 1998 U.S. App. LEXIS 4407 (6th Cir. 1998).

paint fumes, and smoke.42 The employer, De-
troit Edison, responded by transferring the
claimant to a new position, shifting her work

hours, allowing her to leave work when known

allergens would be present in the air, testing the
workplace air quality for compliance with envi-
ronmental standards, and allowing her to wear a
mask and use a breathing machine at work.
When the claimant’s condition worsened, her
doctors recommended that she required a posi-
tion with an “allergen-free” workplace. Detroit
Edison responded that it had no jobs
“compatible” with the claimant’s needs. The
claimant sued under the ADA 413

The Sixth Circuit agreed with the lower
court’s decision that although the claimant was
disabled because she was substantially limited
in her ability to breathe, Detroit Edison had
done all that it could to accommodate her.
Moreover, the court determined that the claim-
ant failed to identify “precise limitations” cre-
ated by her disability. The court found that the
claimant’s request for an allergen-free work-
place, which her employee attempted to locate,
was simply too vague to “reasonably” accommo-
date, in the court’s opinion.414 This case appears
to indicate certain broad-based standards for
defining the limits of what is “reasonable” in ac-
commodating an employee with a disability.

Another issue of significance relating to rea-
sonable accommodation that has emerged in
caselaw involves reassignment of employees as a
reasonable accommodation. For example, in a
recent case the Tenth Circuit held that employ-
ers are not obligated under the ADA to provide
another job as a reasonable accommodation. In
Smith v. Midland Brake, Inc.,A'5 the majority of
a Tenth Circuit three-judge panel stated that
“under the ADA, when a plaintiff is not quali-
fied, even with reasonable accommodation, for
the job which he currently holds [or from which
he was terminated]. . .the employing entity has
no obligation to consider reassigning him to an-

412 Id. at *3.
413 Id. at *6-*9.
114 Id. at *15-*16.

415 1998 U.S. App. LEXIS 4495 (10th Cir. 1998), reh’g
granted, No. 96-3018 (May 5, 1998) (unpublished order).
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other position.”416 At the request of EEOC and
the plaintiff's attorney, however, the Tenth Cir-
cuit has agreed to rehear the issue of reasonable
accommodation with all 12 judges present.41?

EEOC has addressed the reassignment issue
presented in the Midland Brake case in its en-
forcement guidance. For example, it has stated
in its enforcement guidance on workers compen-
sation that where an employer reserves light
duty positions for employees with occupational
injuries:

If an employee with a disability who is not occupa-
tionally injured becomes unable to perform the essen-
tial functions of his/her job, and there is no other ef-
fective accommodation available, the employer must
reassign him/her to a vacant reserved light duty posi-
tion as a reasonable accommodation if (1) s/he can
perform its functions with or without a reasonable
accommodation; and (2) the reassignment would not
impose an undue hardship. This is because reassign-
ment to vacant position and appropriate modification
of an employer’s policy are forms of reasonable ac-
commodation required by the ADA, absent undue
hardship.418

The language used in this statement seems
simple and direct enough. The rationale given in
the statement above is that reassignment is a
form of reasonable accommodation required by
the ADA. Based on this, it would appear that
reassignment is only required for qualified indi-
viduals with disabilities, since this is the only
protected class under the ADA. The court in
Midland Brake found some ambiguity here: first
because the term “qualified individual” refers to
meeting qualifications standards for the position
held or desired and in the context of reassign-
ment the question arises of whether the individ-
ual with a disability has to be qualified for the

416 See id. at *22. See also Barbara Yuill, “Duty to Accom-
modate Disabled Worker Does Not Include Reassignment
Into New Job,” BNA’s Daily Labor Report (Mar. 18, 1998),
pp. A-1—A2. i

417 See Smith v. Midland Brake, Inc., No. 96-3018 (10th Cir.
May 5, 1998) (order granting rehearing en banc); Brief of the
Equal Employment Opportunity Commission as Amicus
Curiae in Support of the Plaintiff-Appellant on Rehearing
En Banc, at 4, Smith v. Midland Brake, Inc., No. 96-3018
(10th Cir. 1998).

418 EEOC, “EEOC Enforcement Guidance: Workers' Com-
pensation and the Americans with Disabilities Act,” p. 22
(EEOC Notice 915.002), Sept. 3, 1996.

job he or she currently holds or for the one to
which he or she seeks reassignment; and second,
does the qualified individual standard demand
that individuals with disabilities be able to per-
form the essential functions of the reassigned job
with or without reasonable accommodation?

EEOC’s Associate Legal Counsel stated in an
interview that an individual with a disability is
entitled to reassignment under two circum-
stances: (1) if it would create an undue hardship
for the employer to keep the person in the origi-
nal job with a reasonable accommodation, and
(2) if the person can no longer perform the es-
sential functions of the original job. She gave the
following example. Suppose an essential function
of the original job was to drive, and the individ-
ual with a disability can no longer drive. Then, it
is EEOC’s position that the employer must look
for vacant positions where the individual with a
disability can perform the job. According to her,
the courts that found to the contrary misread
EEOC’s guidance and the technical assistance
manual. “This issue has been covered over and
over.”419 The Associate Legal Counsel also said
that issuing an enforcement guidance on such a
small issue as this one would not be an effective
way of clarifying or further explaining EEOC’s
position.42® She noted that EEOC is addressing
the controversy in an amicus brief in the Mid-
land Brake case.42!

Some courts have questioned whether em-
ployers have any duty to reassign an em-
ployee.422 The Seventh Circuit, for example, re-
cently held that the duty to reassign only re-
quires the employer to consider a reassignment,
or to go through an interactive process in which
all potential options are discussed between em-
ployer and employee. The Seventh Circuit has
applied a public policy argument in deciding that
employees with disabilities do not have a right to
reassignment to any job in the corporation.423 In

419 Mastroianni interview, p. 4.
420 Tbid.

421 Tbid. See Brief of the Equal Employment Opportunity
Commission as Amicus Curiae, Smith v. Midland Brake Co.,
138 F.3d 1304 (10th Cir. 1998) (No. 96-3018).

422 See, e.g. DePaoli v. Abbott Laboratories, 1998 U.S. App.
LEXIS 5992 (7th Cir. 1998).

423 Rather, the right to reassignment includes a “restricted
class of positions” commensurate with the range of jobs the
employee is capable of handling. Id. at *20-*21.
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Dalton v. Subaru-Isuzu Automobile, Inc.,42¢ the
court concluded that requiring employers to ac-
commodate employees by transferring or reas-
signing them “would convert a nondiscrimina-
tory statute into a mandatory preference statute,
a result which would be both inconsistent with
the nondiscriminatory aims of the ADA and an
unreasonable imposition on the employers and
coworkers of disabled employees.”425

This argument has found support in the
business community. For example, the general
counsel of the Equal Employment Advisory
Council, an employer advocacy organization in
Washington, D.C., recently has been quoted as
stating that “it’s the difference between looking
and finding.”426 She stated that, as part of their
duty to reasonably accommodate, employers
might be required to look for an alternative posi-
tion.42?” However, she added that employers
should not be required to find a reassignment or
be held liable if they fail to find a job or reassign
a disabled person into a job.428

As EEOC’s Associate Legal Counsel has
noted, the agency has addressed this issue in
several other contexts. One is with reference to
individuals who have an infectious or communi-
cable disease and work in a job that involves
food handling. EEOC’s title I regulations state
that “[i]f an individual with a disability is dis-
abled by one of the infectious or communicable
diseases included on [the Department of Health

-and Human Services] list, and if the risk of

transmitting the disease associated with the
handling of food cannot be eliminated by reason-
able accommodation, a covered entity may refuse
to assign or continue to assign such individual to
a job involving food handling. However, if the
individual with a disability is a current em-
ployee, the employer must consider whether he or
she can be accommodated by reassignment to a
vacant position not involving food h