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Hearing Before the United States 
Cornrnit1sion on Civil Rights 

Enforcement of the Indian 
Civil Rights Act 

Phoenix, Arizona, September 29, 1988 

The U.S. Commission on Civil Rights reconvened its hearing onthe 
enforcement of the Indian Civil Rights Act, in Phoenix, Arizona, on 
September 29, 1988, at the Courtyard by Marriott Hotel, at 9631 
North Black Canyon. These proceedings were continued from their 
commencement in Flagstaff, Arizona, onJuly 20, 1988, which were 
recessed so that the subcommittee could receive testimony pursuant 
to subpoenas issued by the subcommittee and interrogatories 
provided therewith. 

PROCEEDINGS 
CHAIRMAN ALLEN. We will reconvene the hearing of the subcommit­

tee of the United States Commission on Civil Rights inquiring into 
the enforcement of the Indian Civil Rights Act. 
Let me inquire at the outset if there is anyone present who is 

hearing impaired or otherwise requiring need of translation? Ifthere 
is anyone who is hearing impaired, I would like you to raise your 
hand so that the interpreter might know that you are present. And 
without her hearing such a signal, I will ask her to conserve her 
energy. I thank you. 
Good afternoon. This hearing is reconvened from its recess on 

July 20, 1988. I have an opening statement to make, and will then 
tum to my colleague, Commissioner Robert Destro, who may also 
wish to make a statement. 
I am William B. Allen, Chairman of the United States Commission 

on Civil Rights and of the Commission subcommittee before you 
today. 

1 



With me are Commissioner Robert Destro, ourActing Staff Director 
Melvin L. Jenkins, our General Counsel William J. Howard, and our 
Deputy General Counsel Brian Miller. Also present for your 
information is our Director of the Office of Press Relations John 
Eastman. 
The purpose ofthis hearing, like four other subcommittee hearings 

which preceded it, is to examine enforcement of Title II of the Civil 
Rights Act of 1968. That title contains the Indian Civil Rights Act, 
the intent of which is to protect the basic rights of the American 
Indian vis-a-vis his tribal government and in the United States in 
general. 
The particularfocus ofthe subcommittee investigation is the period 

since the United States Supreme Court's 1978 decision in Santa 
Clara Pueblo v. Martinez. The Court there held that, but for writs of 
habeas corpus, the Indian Civil Rights Act was enforced only in 
tribal forums and was no longer enforceable, as was the case prior 
to Martinez, in the Federal courts. 
It is important to note that the Court in Santa Clara Pueblo v. 

Martinez predicated its holding upon the finding, and I quote, that 
"tribal forums are available to vindicate rights created by the ICRA." 
If not, the Court said, Congress has authority to provide other 
recourse. 
It is significant also that the Supreme Court thought that aggrieved 

Indians could press their ICRA claims with the Secretary of the 
Interior in those situations where tribal ·constitutions require 
secretarial approval of any changes. The Secretary of the Interior 
could simply withhold approval of those changes pending resolution 
of the alleged ICRA enforcement problem. This subcommittee has 
found, however, that what the Supreme Court in Martinez thought 
was the case simply is not the case: the Department of Interior is 
doing nothing to enforce the ICRA, nor even to monitor its enforce­
ment. 
Have we found problems with regard to the civil rights ofAmerican 

Indians and with their governments? Certainly, we have heard 
much about such problems. Some of these problems appear to be 
systemic, such as tribal council members' interference with tribal 
judges' decisionmaking; sovereign immunity claims to block ICRA 
enforcement, thereby rending the ICRA unenforceable; and, thirdly, 
inadequate training and funding for tribal courts. 
Other problems we have found concerned not systemic problems 

but particular problems or, in other words, violations ofthe various 
provisions of the ICRA. Examples include verbal search warrants, 
ex parte hearings, incarceration without being apprised of the 
charges, inadequate representation by counsel, and the dismissal 
of a tribal prosecutor on eight occasions by the tribal council over 
politically based disagreements with her prosecution of the law. 
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Turrung to the issues before the subcommittee this afternoon. I 
want to begin by introducing the Honorable Chief Justice Tom Tso. 
the HonorableJudge Robert Yazzie. and the HonorableJudgeWayne 
Cadman. My warmest greetings. 
I want to be very clear about why we want to hear your testimony. 

Although you are subpoenaed to be here today. that should in no 
way be interpreted as an affront to the Navajo court system. The 
very contrary is true; I sought your appearance out of esteem for 
the Navajo court system. based on the subcommittee's concern that 
the independence of the Navajo courts was under attack from 
certain elements of the Navajo council. We have reliable allegations 
to that effect. completely substantiating these concerns. 
This is not the first time we have sought your testimony. Chief 

Justice Tso was invited to address the subcommittee in August 
1987 in Flagstaff. but a tribal council resolution forbidding Navajo 
officials' cooperation with the subcommittee prevented his ap­
pearance. WealsosoughtyourtestimonyonJuly20. 1988. but the 
Navajo Nation Department of Justice sent a representative instead. 
despite our having provided you with a subpoena to appear. 
But you are here today and I'm delighted. 
No doubt the Navajo Nation would like to see an end to the 

Commission's inquiry into the enforcement of the ICRA as much as 
we would like to bring it to an end. 
Permit me to say. also, that we have received. from time to time. 

certain inquiries or information from you. which, whatever else may 
be said, have been directed to your specific concerns and have been 
responded to by us. 
The Commission's investigation of the enforcement of the Indian 

Civil Rights Act has not been without criticism. It is clear. however. 
that those criticisms have come from certain tribal governments. 
and by no means all tribal governments. They have not come from 
American Indians not representing tribal governments. This is 
indeed signillcant because it is theAmerican Indian not speaking on 
behalf of his or her government that should have more to say about 
the subcommittee's investigation. We must rememberthat the ICRA 
protects not the rights of tribal governments but the rights of their 
members. We must also recall that these members are United 
States citizens who are otheIWise unprotected from abuses of tribal 
government. 
Chief Justice Tso. Judge Yazzie. and Judge Cadman. we are here 

because we are concerned about this independence of your courts. 
without-which you cannot effectively enforce the guarantees of the 
Indian Civil Rights Act. My position as to the importance of judicial 
independence is a matter of public record. and you will best find 
statements to that effect in the subcommittee's hearing transcripts. 
The Navajo Tribal Code provides that the judicial branch operates 
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independently of the other parts of the tribal government. We are 
here today to confiml this and would be delighted to do so. 
A word about the .American Bar Association Code of Judicial 

Conduct, which the judicial branch has adopted, and then I will 
wrap this up. 
It seems to me that the strongest arguments for you coming here 

today are found in the.AHA Code. Consider the following provisions 
of that code, which no doubt, you are intimately familiar with: 

Canon 1: A Judge should uphold the integrity and independence of the 
judiciaty. An independent and honorable judiciary is indispensable to 
justice in oursociety. A Judge should participate in establishing, maintain­
ing, and enforcing, and should himself obsexve high standards of conduct 
so that the integrity and independence of the judiciary may be presexved. 
The provisions of this code should be construed and applied to further that 
objective. 

Canon 2, in relevant part states: A Judge should not convey or 
permit others to convey the impression that they are in a special 
position to influence him.' 
Canon 3 in relevant part prohibits a judge from publicly comment­

ing about a pending or impending proceeding in any court. 
Canon 4 in relevant part permits a judge to appear "at a public 

hearing ... on matters concerning the law, the legal system, and 
the administration of justice." The ABA commentary on this 
language, in fact, encourages the judge to do this, "to contribute to 
the improvement of the law, the legal system, and the administra­
tion of justice." 
These code provisions, again, I emphasize, not only justify your 

appearing here today, but they almost compel you to be here. 
I have to tell you, therefore, my concern in learning that efforts 

were made to remove you from the decision whether you were going 
to appear here today. The ArizonaRepublic reported yesterday that 
the three of you may be putting yourjobs on the line in coming here 
today, and that the tribal government was going to decide whether 
you would testify today. 
You're here today because our subpoenas compelled you to be 

here, and because the judicial code of ethics strongly encourages 
you to speak to the kind of questions we have raised. It is to your 
great credit that you have come. I commend each of you for having 
done so, despite the risk that you have apparently undertaken. 
Let me say that any retaliation against you for your appearance 

and testimony is specifically prohibited by 18 U.S.C. section 1505. 
The penalties thereunder are stiff, and the Commission will see to 
it that violations will be fully investigated by the United States 
attorney. We will stand with you. 
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Finally. at the conclusion of your testimony. there will be an open 
session. The purpose of that session is to receive 5-minute state­
ments of relevance to our inquiry from members of the public. 
Anyone wishing to make such statements should give their names 

to our clerk. Ms. Joan Connell. You will find her seated here to my 
right. 
At this point. I will tum to Commissioner Destro and ask him ifhe 

wishes to make a statement: 
COMMISSIONER DESTRO. A very brief one. so that we can get started. 
I. too. would like to welcome you and thank you for coming. It is 

a great honor for me to be in the presence ofthe chiefjustice of the 
Navajo Nation and sittingjudges. And it is with some great trepida­
tion that the Commission even decided in the first place to sub­
poena you. 
And so, I echo ChairmanAllen's comments with respect to the way 

in which you will take these subpoenas. because we do have a 
concern not only for the rights ofthe Navajo people under the Indian 
Civil Rights Act. but also for your position as judges and your 
responsibilities under the ABA Code of Judicial Ethics. 
My only comment to you is that as you answer the questions. 

please for our benefit and hopefully for the benefit of the record. 
emphasize what. in yourviews, should be our recommendations for 
protecting both the civil rights ofthe Navajo people and the indepen­
dence and integrity and the future development oftribaljudiciaries. 
not only in the Navajo Nation. but in your experience around the 
country. 
And with that. I'll tum back to the Chairman. 
Thank you again for coming. 
CHAIRMAN ALLEN. Thank you. Commissioner Destro. 
At this point, I would like.to call forward the Honorable Chief 

Justice Tso and Judges Yazzie and Cadman to take their place as 
indicated here before us at the table, and their counsel. 
While they are coming forward, is Mr. Eric Dahlstrom in the room? 
MR. D.AHI.STROM. Yes. 
CHAIRMAN ALLEN. Would you approach please. While we are 

preparing to swear in the judges, we'll ask Mr. Eric Dahlstrom to 
make a brief statement to the hearing. 

STATEMENT OF ERIC DAHLSTROM, DEPUTY ATTORNEY 
GENERAL, NAVAJO NATION 
MR. DAHLSTROM. Thank you. Commissioner Allen. 
My name is Eric Dahlstrom. I am the deputy attorney general for 

the Navajo Nation. 
I have with me today Chief Justice Tom Tso and Judge Cadman 

and Judge Robert Yazzie. 
Also present on behalf of Judge Cadman is his attorney. Larry 

Ruzow. 
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We will proceed today, Commissioners. I will make a brief opening 
statement, and then you can begin with your questioning. 
Mr. Ruzow would like permission to reserve the opportunity to 

make comments prior to your inquiry of Judge Cadman, on whose 
behalf he is present. 

CHAIRMAN ALLEN. We'll handle that when we get to the requests for 
the parties involved. 

MR. DAHLSTROM. Commissioner, we are here today to-the judges 
are here today in response to subpoenas from the Commission. 
For the record, I ask that it be clear that by appearing here today 

the judges do not concede their legal positions, which is that the 
Civil Rights Commission does not, by its statutes, have jurisdiction 
to compel testimony concerning inquiries involved with the Indian 
Civil Rights Act. 
You are aware of our legal position concerning that, and I want to 

make clear that our presence here does not in anyway concede our 
position. 
Rather, thejudges have decided to appear as a matter of judgment 

and put aside the legal battle that might involve a contest over that. 
Frankly, they have determined that it's in their interest to simply 
come and testify the best they can, and not expend the resources 
necessary to wage that battle. 
It's further our position that, given the request of the General 

.Accounting Office by the United States Congress to inquire as to 
yourjurisdiction, it would have been more appropriate to wait until 
those issues have been resolved. But, be that as it may, you have 
decided to issue your second round of subpoenas, and the judges 
are here on those terms. 
You should understand, of course, that also by being here, the 

judges do not concede their right to object to questions as they may 
be made concerning their ethical obligations. 
And you are quite aware that the judges will not offer to you 

advisory opinions concerning legal matters that may occur to you as 
interesting, and may occur to you as things that you would like to 
have them express their opinion on. 
But their view is under the obligations to the court and to the 

canons, they will not express a legal opinion concerning a matter 
that may come before the court in the future or which is currently 
pending in the court. 
Further, they will withhold information which they believe is 

protected by judicial immunity concerning their thought processes 
and the judicial proceedings that may have occurred in the past. 
With those ground rules, they are willing to proceed and to respond 

to your questions. 
CHAIRMAN ALLEN. I thank you for your statement, Mr. Dahlstrom. 

Before your withdrawal, I would like to pose a question. Are you 
present as counsel to the judges before us? 
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MR. DAHLSTROM. I am. 
CHAIRMAN AILEN. Very well, I thank you. If you are serving as 

counsel, you may remain at the table. 
MR. DAHLSTROM. Yes I am. 
CHAIRMAN AILEN. Thank you very much. 
MR. DAHLSTROM. And I understand that Chief Justice Tso will be 

allowed to make a brief statement on his behalf before you proceed 
with the questions. 

CHAIRMAN AILEN. Ifyou will permit us to take care of the proceed­
ings, I assure you that we will show every indulgence. 

MR. DAHLSTROM. It is also understood from the interrogatories 
accompanying your subpoenas that the Commissioners had agreed 
to ask the questions that were propounded to the judges and the 
chief justice in writing in advance. 

CHAIRMAN AILEN. Ifyou will permit me, I will take care of explain­
ing the procedure we are following as we come to it. You are well 
informed as to the foundation of that procedure. You will also be 
specifically informed in a moment. But rather than rehearse it 
twice, I would ask you to permit me to go through that as we come 
to that point. 
As you are serving as counsel, you may remain at the table. 
And I appreciate your opening statement. 
I wish further to make a comment about the question of the 

Commission's approach in these specific hearings concerning 
questions, namely, that the observations which you have made at 
the outset reflect almost explicitly the assurances thatwe have given 
on more than one occasion to the assembled chief justice and 
judges in direct communication, and we appreciate your repeating 
them at this time. 
Now, I would ask, if I may, Chief Justice Tso, Judge Yazzie, and 

Judge Cadman to stand and be.sworn in. 
[Tom Tso, Wayne Cadman, Sr., and Robert Yazzie were sworn.] 
CHAIRMAN AILEN. Thank you very much, gentlemen. Please be 

seated. 
One more question. Would counsel identify themselves individual­

ly and whom they represent. 
MR. DAHLSTROM. Mr. Eric Dahlstrom, on behalf of Chief Justice 

Tom Tso and Judge Robert Yazzie. 
MR. Ruzow. Good afternoon, Mr. Chairman and members of the 

Commission, I'm Larry Ruzow, of Ruzow & Sloan, and I'm here on 
behalf of Judge Wayne Cadman, Sr. 

MR. UPSHAW. Michael Upshaw, attorney general for the Navajo 
Nation. 

CHAIRMAN A!LEN. Thank you. Are you not counsel to anyone 
specifically? 
MR. UPSHAW. I'm here as counsel and representative. 
CHAIRMAN AILEN. So you are part of the team? 

7 



MR. UPSHAW. Yes. 
CHAIRMAN ALLEN. Thank you. 
ChiefJustice Tom Tso, welcome, we are delighted to have you with 

us. We will begin the questions that we have to ask because we 
have already communicated that to you in a series of inter­
rogatories. I understand that you wish to make a statement at the 
outset. 
Before I begin that, pennit me to ask you your full name, and then 

you can go on with your opening statement. 

TESTIMONY OF TOM TSO, CHIEF JUSTICE, NAVAJO NATION 
CHIEF JUSTICE Tso. Thank you, Mr. Chatrman, members of the 

Commission,JudgeWayneCadman,JudgeRobertYazzie. Myna.m,e 
is Tom Tso, and I am the chiefjustice of the Navajo N;:ttion. 
Yes, I'd like to make a statement at the onset of my presentation. 

And I might be making some statements, rather repeating some of 
the statementsmade by my counsel, but I find it necessary to repeat 
them, so I request your indulgence when I do that. 
It is the position of the Navajo Nation that the Civil Rights Com­

mission lacks authority to conduct an investigation of the manner 
in which the Indian Civil Rights Act has been implemented within 
the Navajo Nation. 
The Navajo Nation has previously made its position ·and the 

grounds for that position clear to the Commission, and I will not 
restate that position and argument; I would like to simply agree with 
the Navajo Nation. 
It is my position that it is both highly unusual and highly improper 

for an agency within the executive branch of the Federal Govern:­
ment, or any government within the United States for that matter, 
to subpoena a sittingjudge or chief justice to appear before it. 
From time to time, we justices are invited to give testimony on 

pending legislation or proposed rule changes. But to subpoena us, 
to require our presence, is quite something else. 
From a political standpoint, putting the legal questions concerning 

the authority of this Commission aside for the moment, a setting 
such as this is not one designed to promote mutual respect and 
understanding. • 
If the Commission wants to learn more about our ways, then we 

should be talking in private, and perhaps we sh~uld invite you to 
our land to see us in our institution, in the setting in which we 
actually function. . 
You have asked, and I assume would ask, hard and complex 

questions. These are matters that require thoughts and delibera­
tion. They are unsuited to editing to an 18-second clip for the 
evening news, or a 25-word clip in the newspaper. 
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The questions can only be answered in a meaningful way if the 
person asking the questions and the person answering the ques­
tions have a common understanding in the law. 
Before we let a witness offer an opinion. we require that a founda­

tion be laid. You ask us questions. but we do not know what you 
bring to the questions either byway of background or. quite frankly. 
motive. 
We recall that Winston Churchill once said that England and 

America are two countries divided by a common language. We 
wonder if this is also the case here. 
We also wonder if you really care about the answers or ifyou are 

really doing this for some other reasons. 
We know that there is legislation proposed by Senator Hatch to 

provide for a Federal review of the decisions of the American Indian 
courts. Has this Commission undertaken this investigation inorder 
to help Indian nations or simply find justification for Senator 
Hatch's or other persons· proposals? 
You tell us. the Navajo people and the American people. that you 

are a factfinding body. but I wonder ifyou could honestly take the 
oath that our legal system and the American legal system requires 
factfinders. juries to take. to render a true verdict based upon the 
law and evidence. 
Our reluctance to cooperate with this Commission ~ caused. at 

least in part. by our experience as a people. We have been studied 
and studied for over 100 years. and almost none of those studies 
hasbrought anybenefit to ourpeople. Many outsiders grow wealthy 
from these studies, but our people do not benefit. 
This is not to suggest that we have anything to hide. We are proud 

of the Navajo legal system that we have built. and we are proud of 
the Navajo legal system as we continue to build. We are happy to 
explain to our people and to those agencies which provide funding 
for this system that we are doing well. But we could do better in 
what problems we have. I do not suggest that the Navajo legal 
system is perfect. It has changed and will continue to change and 
improve. 
I have a great deal of confidence in our justices and judges, 

including those who are here today. And I have confidence as well 
in our elective Navajo leaders. I'm well aware that the legal system 
of the United States did not emerge full grown and mature. Our 
counuy had to struggle with the Revolutionary War and the Civil 
War and many battles to get to where we are here. John F. Kennedy 
and his brother Robert Kennedy and the Reverend Martin Luther 
King were taken from us as part ofthe struggle. The American legal 
system is the product of the struggle and controversies. It would be 
unrealistic for you to expect our far younger legal system to gain 
maturity without a similar struggle. What we ask of you and the 
Congress is help from our terms, and more importantly. patience 
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and tolerance. As I have stated, despite our objections to this 
hearing, we are here today to answer your questions. We will 
respond honestly and truthfully to your questions, though you 
should keep in mind that we may not know the answers to all of 
them, and matters of privilege may mean that we cannot answer 
other questions even though we know the answers. 
And I appreciate the Commission's concern and appreciation for 

the Judicial Canons of Ethics-canons one, two, three, and four­
which the Chairman has repeated here just a few minutes ago. 
I would not argue with the meanings of those canons. However, 

you must keep in mind that the Commissioners sitting before me 
are not experts in interpreting meanings of the Judicial Canons of 
Ethics. You have held yourself out as the investigating body looking 
into the implementation of the 1968 Indian Civil Rights Act. 
I also want the committee to understand that the Navajo judges 

are here not necessarily in response to the subpoenas, but we are 
here in part voluntarily. 
The Commissioners' activities, including issuing repeated sub­

poenas and other press releases desiring to communicate and speak 
with the Navajojudges as part oftheir investigative rule, has created 
some confusion in the minds of the Navajo people. They now think 
there is something wrong with the Navajo judges, that the Navajo 
judges are hiding something. The judges and the Commission know 
that the Commissioners are attempting to determine the degree that 
the Navajo judiciary is free from influence by the Navajo Tribal 
Council and the executive branch. The people do not understand 
this because they live under situations where Federal investigations 
mean the people being investigated have done something wrong. 
I feel that I have a compelling duty to the Navajo people to clear 

some of the confusion created by the activities of this Commission. 
That's the reason why we are here. 
Again, I'd like to reiterate that our presence should not be con­

strued as the recognition of the legal authority of the Commission 
to investigate tribal courts. Again, we are here because we want to 
set the record straight in the minds ofthe Navajo people we have to 
service. 
One of the things that I would like to relate to the Commission is 

that on September 16, 1987, two attorneys with the United States 
Civil Rights Commission met with the chief justice and the two 
associate justices on the Navajo Nation and an attorney with the 
Navajo Nation Department of Justice. That session was taped and 
recorded. A transcript of that session was provided and will be 
given to the Commission at a later time. 
The justices and I met with the Commission's staff attorneys for 

approximately 3 hours. We provided information to their questions 
to the degree possible within the bounds of ethical and legal 
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considerations. Most ofthe questions in the interrogatories appear 
to be on the same subject area. 
At that session, on September 16, 1987, the Commission staff 

attorneys were advised how to obtain opinions of the Navajo 
Supreme Court. Some of them are published in the Navajo Repor­
ter, which is available to the public. 
The Navqjo Reporter, volumes 1 to 4, contains opinions for the 

years 1969 through 1983. Volume 5, which will contain opinions 
for the years 1984 through 1987, is being printed and bound by the 
Navajo Community Press in Arizona. 
In the meantime, opinions for the years 1984 through 1987 are 

available from the Navajo Nation BarAssociation. The Commission 
was provided with copies of the unbound opinions from 1984 
through September 16, 1987. The Co~sion was also provided 
with other material such as the rules of court, rules of evidence, 
other articles, and speeches by me, which contained information 
from the courts and other miscellaneous material. 
Provisions of this information and materials were consistent with 

the letter I wrote to the then-Chairman, Clarence Pendleton, on 
February 2, 1987. 
Further, the Commission's staff attorneys were informed on 

September 16, 1987, that if additional materials along the lines of 
those provided were needed, to let me know, and I would make them 
available to you. 
That is the extent ofmy opening statement, Mr. Chairman. 
CHAIRMAN ALLEN. I thank you. 
Mr. Chief Justice, I wish to acknowledge at the outset that you are 

here voluntarily, and I must say much to our pleasure. 
I was charmed by your citation of Mr. Churchill about the divided 

state of the English-speaking people, which as you know, proceeds 
from his work, The History.of the English-Speaking People, as part of 
his expression of his ambition to make a greater union of the 
English-speaking peoples on both sides of the Atlantic. It is to be 
hoped that those who have ambitions likened to Winston Churchill's 
ambitions won't have to be martyred for such notable ambition. 
I would like to turn to Commissioner Destro to begin questioning. 
COMMISSIONER DESTRO. Mr. Chief Justice, if you will, we'll just go 

through the questions that were propounded to you. Since several 
of them have one or two questions within the question, I'll just ask 
them exactly as they appear, one at a time. Let me start with 
question number 2 ofthe interrogatories dated September 13, 1988, 
and addressed to you as chiefjustice of the Navajo Nation. 
Question 2 states: 
On or about May 27, 1988, did any person not in the employ of 

the Navajo judicial branch, including a member of the advisory 
committee, speak with you about a judge, or about the termination 
of employment of a judge? 
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CHIEF JUSTICE Tso. The question does not bring anything to my 
mind. I suppose if the Commission was more specific, I might have 
been able to answer more specifically. 
However, I do remember that a member of the Navajo Tribal 

Council-I don't recall his name, at this time, I believe he was a 
member ofthe NavajoTribalJudiciary Committee-and I don't know 
precisely the date, but he called me wanting to verify a rumor that 
Judge Yazzie-Robert Yazzie was terminated from his judgeship by 
someone working in the office of the Chairman, and I remember-I 
informed that person that I was aware of the nimor-I was aware of 
the rumor and if there was any truth to the rumor, that I would be 
getting some documents on it probably later on. 
I never received any documents on that rumor, and Judge Yazzie 

is still today a sitting judge at Window Rock, sitting as a judge in 
that court. 

COMMISSIONER DESTRO. You went ahead and answered, I believe, 
the second question in that series, which was who spoke with you. 
And summarize the content of that discussion. 
To your recollection, there was no action requested on your part? 
CHIEFJUSTICETso. No sir. It was simply a rumor, and I was waiting 

for some documents on it if there was any truth to that rumor. 
COMMISSIONER DESTRO. Then I will go into question 2(b). I'm asking 

these for the record, so please bear with me. 
Do you possess any documents transmitted by any person not a 

party or an employee ofthejudicial branch concerning the termina­
tion of the employment of a judge? 

CHIEF JUSTICE Tso. No. 
COMMISSIONER DESTRO. Question 3: 
During your tenure as a tribal judge, has any person, including 

members of the tribal council or administration or the BIA, at­
tempted to influence the conduct of your official duties in any 
manner, through, but not limited to, ex parte contacts, use of 
personnel actions, use of the judiciary budget, or the use of other 
resources of the judiciary? If so, would you please provide the 
details. 
CHIEF JUSTICE Tso. I discussed the general area of this question 

with your staff attorney on September 16, 1987. And you will find 
those discussions on page 17 through 32 in the transcript. 
Like any other Federal or State courts, contact with judges by 

parties and nonparties to pending cases exists. 
During my tenure as a district court judge, March 1981 through 

1985, June 1985, members of the Navajo Tribal Council and other 
community leaders contacted me either requesting temporary 
releases of certain individuals being detained, or even to request 
reduction of pending sentencing. 
Now, this situation is not outrageous, and can be comprehended, 

and those contacts are not deliberate. 
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Traditionally, each community has leaders which serve com­
munities in many capacities, either for the entire group of the 
communities or individuals of the community. 
Sometimes this meant that community leaders would advocate for 

someone in the courts, and this was especially true before the 
formal establishment of the Navajo Nation BarAssociation. In fact, 
in the old law, there was statutory provisions that litigants could be 
represented by another member of the tribe. A lot of the people 
used their tribal councilme:i;i to perform that function. 
The court rules not only require practitioners to be members ofthe 

Navajo Nation BarAssociation, but a lot of the Navajo people and a 
lot of the councilmen stlll believe that the old practice is stlll in 
effect, and they want to apply it. So these contacts are not deliber­
ate. However, the Navajo courts, the judges and others working 
with the judicial branch are gradually educating the Navajo tribal 
councilmen and other communityleaders that there are procedures 
for dealing with matters before the courts. 

CHAIRMAN ALLEN. Chief Justice Tso, you are referring again to the 
transcript of the discussion with staff of the Commission on Civil 
Rights which took place on September 16, 1987? I do not have that 
available. I would not only like to have it, but I would also like to 
enter it in the record of this hearing. I would like to ask ifyou have 
it available with you today. 
MR. DAHLSTROM. Mr. Commissioner, with your permission, if the 

record could be left open, we could supply it to you quickly after the 
hearing. 

CHAIRMAN ALLEN. I appreciate that, Mr. Dahlstrom. I would then 
add that at this precise point in the transcript, I will ask, if there is 
no objection, to insert that testimony from pages 17 through 32, I 
believe you referenced, in response to the question that you were 
asked here. 
MR. DAHLSTROM. Thank you. 
CHIEF JUSTICE Tso. Thank you, sir. I'm not aware of any appeal to 

the supreme court where a party argued that a certain court 
decision was a product of improper influence. I believe that 
attempts out of ignorance or otherwise to contact a judge exist not 
only in the Navajo courts: I believe it exists in the Federal and State 
courts as well. 
But I believe that the end results in the case determined whether 

the attempt has any effect on the decision at all. 
The Navajo judges, according to my knowledge, rule according to 

the creditable evidence produced at trial, as well as the applicable 
laws. 

CHAIRMAN ALLEN. Thank you. 
COMMISSIONER DESrRo. Question 4: 
Has the Navajo judiciary ruled on the applicability of the Indian 

Civil Rights Act to the Navajo tribal government? 
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CHIEF JUSTICE Tso. The Navajo judiciazy to me means not only the 
supreme court, but the district courts and the children's courts. 
The Indian Civil Rights Act was passed in 1968. We are now in 

1988, so we are talking about 20 years. In order for me to give you 
an answer to that, that would mean that I would have to go back to 
all the courts, and look at all their cases, and then determine if the 
Navajo judiciaiy, the district court, and the children's court have 
issued any rulings on it. That would also require me to look at the 
opinions of the supreme court, which you have. And it would 
require me to form an interpretation and an advisoiy opinion onmy 
part on the holdings of each particular case. I'm prohibited from 
doing that based on my ethics, and I don't want to do that, sir. 

COMMISSIONER DESTRO. Thank you. 
Number 5: 
Has the Navajo judiciary ruled on the validity of the defense of 

sovereign immunity to a claim for equitable relief under the Indian 
Civil Rights Act? 
CHIEF JUSTICE Tso. The Navajo judiciaiy, again, to me means the 

supreme court, the district court, and the children's court. 
The Indian Civil Rights Act, again, having been passed in 1968, 

would require me to go through each of the courts, look at each of 
the cases, which is between 200,000 and 400,000 cases, in order for 
me to answer that question. 
And again, it would require me to form an opinion, an advisory 

opinion on the holding of each ofthose cases and again, that would 
be prohibited by my ethics to go into it. 

COMMISSIONER DESTRO. All right. 
To your knowledge, judge, has the supreme court ruled on that 

issue? 
CHIEF JUSTICE Tso. You must understand, sir, that if the supreme 

court issued an opinion they will have their reasoning in that 
opinion. They will be holding in that opinion. If the issue is the 
Indian Civil Rights Act, and if another issue comes up raising the 
same issue before the supreme court, the attorneys in the case 
would each be interpreting the holding differently, which would 
require me to rule on it. So any attempt to answer would be calling 
for an advisoiy opinion, and I do not wish to do that. 

COMMISSIONER DESTRO. In other words, your testimony is, basical­
ly, we should look in the recordings, and we will find the answers 
that we are looking for? 

CHIEF JUSTICE Tso. Yes, sir. 
COMMISSIONER DESTRO. Question 6-question 6 is basically the 

same question, and if you have the same answer, you need not go 
through the entire recitation. But I will ask it for the record: 
Has the Navajo judiciazy ruled on the validity of the defense of 

sovereign immunity to a claim for equitable relief under the Navajo 
Bill of Rights? 
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CHIEF JUSTICE Tso. My answer would be the same because the 
Navajo Bill ofRights was passed in 1967. So that would require me 
to go through each of the cases, go back to 1967, and again, we are 
talking between 200,000 and 400,000 cases, that I would have to go 
through and look at the pleadings, and all the documents in the file. 

CHAIRMAN ALLEN. Mr. Chief Justice, I'm going to ask the question. 
Having great respect for the obviously impossible research task 

that you described, is it nevertheless the case, to your knowledge, 
that there is a settled rule of law within the Navajo Nation as to the 
question of the validity of sovereign immunity to a claim for equi­
table relief under the Navajo Bill of Rights? 

CHIEF JUSTICE Tso. My answer remains the same. I have to go look 
at each particular case as far back as 1967, look at the file, and 
determine what issues are raised, if there are opinions, if decisions 
have been made. It will require me to interpret those holdings. 
That would require me to be giving an advisory opinion. 

CHAIRMAN ALLEN. Let me ask you a followup question then. Would 
it be fair for me to say that, in your opinion, the only way that you 
can address yourself to the question of a settled rule of law is in 
resolving a case or controversy? 

CHIEF JUSTICETso. I'm very reluctant to form any opinion right now 
simply because any issues on civil rights, the Navajo Bill of Rights, 
would be coming before me at a later time, requiring my ruling. 

CHAIRMAN ALLEN. I don't want an opinion either on the ICRA or the 
Navajo Bill of Rights per se. I'm only asking whether it is your 
opinion, as an individual, you could never address those questions, 
and form a legal opinion on those questions, pending before you? 
CHIEF JUSTICE Tso. I don't believe I understand the question. 

Although I do know that my answer remains the same. Simply 
because these questions are coming the same way, but only coming 
to me through another door. 

COMMISSIONER DESrRo. Question 7: 
Have any problems come to your attention which might hamper 

the ability ofthe Navajo judiciary's attempts to ensure a full and fair 
hearing of claims under the Indian Civil Rights Act? 

CHIEF JUSTICE Tso. I see no problems which exist, which might 
prevent a full and fair hearing on the merits of any claim properly 
brought before the Navajo courts. And this Commission, I believe, 
has a copy of the Navajo court rules, and there is no problem. 

COMMISSIONER DESrRo. All right. Thank you. 
Question 8: 
Have any problems come to your attention which may hamper the 

ability of the Navajo judiciary's attempt to ensure a full and fair 
hearing of claims under the Navajo Bill of Rights? 

CHIEF JUSTICE Tso. We have a very well-established rule, of course, 
and there is no problem which might prevent a full and fair hearing 
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on the merits of any claim properly brought before the Navajo 
courts. 

CHAIRMAN ALLEN. Mr. Chief Justice, I take it to be your answer, if 
I understand you correctly, both to 7 and 8, that to your knowledge, 
no problems interfere with the guarantees of the basic rights either 
under the Indian Civil Rights Act or the Navajo Bill of Rights. 
If that is so, I of course want to congratulate the Navajo Nation on 

its accomplishment because we know that under the United States 
guarantees there are serious problems which hamper the enforce­
ment of the rights of citizens. 
So I simply want to follow the question by noting that you are 

declaring that the Navajo Nation has found a secret to guarantee the 
rights of individuals which at this point has even eluded the United 
States. 

CHIEF JUSTICE Tso. Mr. Chairman, we look at the question, you are 
talking about the Navajo judiciaiy, and I think that is how the 
interrogatory is framed; It's not framed asking for activities in the 
Federal or State courts, so my answer is coming from the Navajo 
judiciaiy. If your understanding of the question is different from 
my understanding, I guess that's where our differences might be. 

CHAIRMAN ALLEN. So you would argue, may I ask, that there is 
adequate training for the Navajo judiciaiy in yourjudgment? 
CHIEF JUSTICE Tso. There is continued training for the Navajo 

judges. 
CHAIRMAN ALLEN. And would you further argue that there is 

adequate funding for the Navajo judiciary? 
CHIEF JUSTICE Tso. I wouldn't say that there is any funding, and I 

think that we are going outside the scope of the interrogatories. 
And I think that is one of your promises that we stay within the 
scope of the interrogatories. 

CHAIRMAN ALLEN. I hope to stay within the scope with respect to 
what might hamper the enforcement of the act, and in either case, 
ifindeed, funding might hamper, insufficient funding might hamper 
the enforcement of the act. 

CHIEF JUSTICE Tso. Stretching it that far' funding-financing is all 
the problem, and it is true for the Federal and State courts, and 
certainly true for the Navajo courts. 

COMMISSIONER DESTRO. Okay. Question 9-qtiestion 9 raises 
several questions. I'll go through them one at a time. 
How many complaints, to your knowledge, raising claims under 

the Indian Civil Rights Act have been filed in the Navajo tribal court 
system since Martinez? 

CHIEF JUSTICE Tso. Martinez, my understanding was handed down 
back in 1978. So that would mean that you are asking for com­
plaints in the lower courts that would require me to go back to each 
of the district courts and look at each of the case files since 1978, 
and I can't give you accurate information. 
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COMMISSIONER DESTRO. Let me just ask you along those lines, 
judge, are there docket sheets filed with those? Is there a way to 
find out the information ifwe went back to the district court? 

CHIEF JUSTICE Tso. Our courts are young. We do not have the 
benefit of automated computer systems. We have no information 
retrieval system. We can only do it manually. And we do have 
docket sheets, but that requires going into each of the cases. 
Keep in mind that if a civil action is filed, it may have six causes 

of action. Six causes of action may be raised in a civil rights issue. 
So that would probably mean that we would have to look at each of 
the complaints, counterclaims, the cross-claims, and almost all of 
the information within a case file to determine that, and that'sjust 
a big burden. 

COMMISSIONER DESTRO. Given the answer to the question, I think 
we can skip the subcategory, ifthe answer is going to be exactly the 
same. 
Let me go through, so we will be complete, and ask questions 9(a) 

through 9(g). I'll ask them en masse. Would your answers be the 
same as to each of those questions? 

CHIEF JUSTICE Tso. From (a) to (g) that would be contingent upon 
my answer to the general question. 

COMMISSIONER DESTRO. You would have to go back and look it up. 
Question 10--as to question 10: 
How many complaints raising claims under the Navajo Bill of 

Rights have been filed in the Navajo Tribal Court system since the 
enactment of the Navajo Bill of Rights? 
CHIEF JUSTICE Tso. The Navajo Bill of Rights was enacted in 1.967. 

Again, I would have to go through each ofthe district courts, look at 
each of the case files, and then come out with the figure. 

COMMISSIONER DESTRO. All right. 
And as to questions l0(a) through l0(e), would your answer be the 

same? 
CHIEF JUSTICE Tso. Yes, sir. 
COMMISSIONER DESTRO. Thank you.
Question 11: 
On May 6, 1988, the Navajo Tribal Council enacted a Resolution 

Number CMY-28-88, which states that the Navajo Bill of Rights, 
"exceeds and therefore supersedes the provisions ofthe Indian Civil 
Rights Act." 
Since the Navajo Bill of Rights was enacted, has the Navajo 

judiciary rendered any opµnons which address the relationship 
between the Navajo Bill of Rights and the Indian Civil Rights Act? 

CHIEF JUSTICE Tsb. The Resolution CMY-28-88 is a pending tribal 
law, subject to be contested, and which may happen. As you look 
at your question, that's May 1988, just a few months ago, which 
would require me to interpret the meaning from the bench, and I 
would rather do that from the bench. 

17 



COMMISSIONER DESTRO. Let me just clarify part of the answer. Is 
the legislation pending or is it in effect? 

CHIEF JUSTICE Tso. I believe it's in effect. 
COMMISSIONER DESTRO. I just wanted to clarify what you meant by 

the legislation was pending. I understood the rest ofyour answer to 
the question. 

CHAIRMAN ALLEN. I didn't understand it entirely. So let me follow 
up. 
I take it, Mr. Chief Justice, that you need to respond that, to your 

knowledge, there has not been a ruling on the question as posed 
here and there might well be one. Therefore, you will claim the 
privilege of not commenting in this circumstance? 

CHIEF JUSTICE Tso. Generally, if there is any opinion on the issue 
by the supreme court there will be holdings, and which is subject to 
different interpretations by attorneys handling the case, arguing the 
law. And that would require me to form an opinion up front which 
would be unfair to the parties litigating cases, currently, and also in 
the future. For that reason I don't want to do that. 

CHAIRMAN ALLEN. I appreciate that and certainly concur in your 
judgment. I want only to verify the fact that there is no existing 
holding at the moment? 

CHIEF JUSTICE Tso. Again, the question is whether there are some 
opinions outstanding now but what holding those opinions has 
depends on how a particular attorney reads it and interprets it. 
Now, you are asking me to issue advisory on opinions that we have 
issued. 

CHAIRMAN ALLEN. No, I hope not. I may have to be tutored by you 
on this. So I'll be careful. Bring me along slowly. I would ap­
preciate it. 

CHIEF JUSTICE Tso. Just a minor discussion like this matter brings 
us to argue on the point. Just imagine what would happen if you 
had two attorneys arguing deeply into a matter. 

CHAIRMAN ALLEN. So there is something for the attorneys to argue 
about. That there are opinions out there with respect to which some 
attorneys may need pleadings. 

CHIEF JUSTICE Tso. Attorneys would argue almost on anything. 
COMMISSIONER DESTRO. Question 12. And ifthe answer is the same 

so that we can get through this, please don't hesitate at this time to 
say, "My answers would be the same." 
Question 12: 
The Indian Civil Rights Act states that "No Indian tribe shall in no 

event impose for conviction of any one offense any penalty or 
punishment greater than imprisonment for a term of one year and 
a fine of $5,000, or both." In contrast, the Navajo Bill of Rights 
specifies that "excessive fines shall not be imposed." Has the Navajo 
judiciary rendered any opinions which consider the difference in the 
language of these provisions? 
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CHIEF JUSTICE Tso. The issue is highly likely to come before the 
supreme court at a later time. It requires interpretations of that 
particular section. So I would rather not go into it, because I would 
in essence be attempting to issue an adviso:ry opinion which judges 
are prohibited from doing. 

COMMISSIONER DESTRO. Thank you, judge. 
Number 13: Has the Navajo judicia:ry construed the language of 

the Indian Civil Rights Act, section 1302, subsection 7, governing 
penalties and punishments, "for any one offense"? 

CHIEF JUSTICE Tso. The Navajo judicia:ry again means to me that 
the court would require me to go through all the courts, through all 
the cases back to 1968 to do that and, generally, there again, 
require me to issue an adviso:ry opinion, and I would rather not do 
that, sir. 

CoMMISSIONERDESTRo. Question 13(a)-againasking for the record: 
Since the enactment of the Indian Civil Rights Act, has the Navajo 

judiciary consecutively sentenced anyone to more than 1 year of 
imprisonment? 

CHIEF JUSTICETso. The Navajo judiciary? In order for me to answer 
that question, I have to look through eve:ry particular case and each 
court to do that, and we are talking about between 200,000 and 
400,000 cases. 

COMMISSIONER DESTRO. Okay. I assume that your answer is the 
same for the remaining of the subquestions in 13(a)? 

CHIEF JUSTICE Tso. Yes, sir. • 
COMMISSIONER DESTRO. Question 14: 
Has the Navajo judiciary rendered any decisions which indicate 

that, when a complainant cited identical provisions in pleading 
violations ofboth the Indian Civil Rights Act and the Navajo Bill of 
Rights, the complainant stated separate claims? 

CHIEF JUSTICE Tso. My answer is the same as to the other answer. 
COMMISSIONER DESTRO. That'sJine. You don't need to go through 

it each time. 
Question 15: 
At the Commission's July 20 hearing in Flagstaff, testimony was 

submitted by former Chairman of the Navajo Nation, Peterson Zah, 
stating in part: "On June 7, 1988, during a meeting of the Tribal 
Council's Budget and Finance Committee, Virgil Kirk, a member of 
the committee and a councilman representing the Shiprock Chapter, 
remarked that tribal courts have no authority. He made this remark 
when the committee was given copies of the Window Rock court 
order which enjoins the tribe from taking action against the 
foundation. Mr. Kirk also said, Ifwe wanted to, we could wipe out 
the Courts tomorrow.'" A Commission invitation to Mr. Kirk to 
testify at the Commission's July 20 hearing was declined. How, in 
your view, is the administration of justice by the Navajo judiciary 
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affected, if at all, by the lack of a constitutionally mandated 
judiciary branch? 

CHIEF JUS'TICE Tso. The Navajo judiciary, the Navajo judges, do 
apply applicable laws. We do have a tribal code, and we apply 
provisions of the code. 
If a Navajo Tribal Council adopts a constitution, the Navajo judges 

would be applying provisions of the constitution. And I don't think 
it is for the Navajo judiciary to be establishing constitutions. 
And then, I might add, if the constitution is assumed to be solving 

problems or it would solve all existing problems, then I take issue 
with it, simply because the United States has a Constitution over 
200 years and that is to deal with matters. But I followed the 
nomination of Judge Bork, and it looks like the Constitution really 
didn't help in that case. I followed you on the Iran-Contra hearing, 
which inmy estimation, that separation of powers was at issue, and 
the Constitution being in effect over 200 years, there are still issues 
in due process that continue to pop up. So it appears to me that the 
constitution would not immediately solve every- and all existing 
problems. 

COMMISSIONER DESTRO. Thank you, judge. 
Let me go on to the second part of that question which is: 
If greater judicial independence is needed for the proper ad­

ministration of justice, what recommendations do you have which 
would be consistent with the sovereignty of the Navajo Nation? 

CHIEF JuS'flcE Tso. Well, certainly, I have a problem immediately 
with the recommendation of Federal court review of the tribal courts' 
decisions; that, I don't think, would be necessary to take care of the 
problem. 
And certainly, there are a lot of recommendations that could be 

made to the Navajo Tribal Council to use or to implement in making 
thejudicialbranchmore independent. But those recommendations, 
I think, can probably go to the Navajo Tribal Council. And I think 
the government can pretty well deal with that matter. 

COMMISSIONER DESTRO. In following up, would there by any 
recommendations that you would consider other than the recom­
mendation of Federal court enforcement, thatyou would consider to 
be useful in terms of advancing the integrity and independence of 
the judiciary-? 

CHIEF JUS'TICE Tso. I would say that there needs to be a lot of 
development in the court system. The ability of the judges needs to 
be improved. And I think that we, meaning myself, and the other 
judges, having direct daily contacts with the Navajo court system, 
that we are in a better position to know what we need in order to 
improve the system. And, I think that what we would look for from 
the Federal Government is more funding. And then we could get 
proper application in the area that we need improvement. And 
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immediately one thing that comes to mind is more financial 
assistance. 

COMMISSIONER DESTRO. If this is going to be beyond the scope, 
judge, please let me know. But we have heard other tribal judges 
and clerks from other regions of the countrymake other suggestions 
that might help in the administration of tribal justice, such as 
funding for an intertribal court of appeals. 
We heard the suggestion with respect to the funding of tribal 

courts, of direct funding of tribal courts, rather than going through 
the tribal budget, and increased training for court clerks. Are there 
any other issues that you would suggest are worthy of discussion in 
the Commission's report? 

CHIEF JUSTICE Tso. I think we must all understand that there are 
over 200, I believe, Indian courts across the Nation, across the 
United States, and each of those tribal courts are at a different level 
of development and different levels of sophistication. What the 
courts up north, or another court in another part of the United 
States, what their needs are may be different than what the needs 
are on the Navajo Reservation. So I thinkthat each particular court 
must be dealt with separately in their own setting and according to 
their needs. 
I have a lot of recommendations on ways that the Navajo courts 

can be assisted and improved. And certainly, more funding is one 
thing. Establishment of more facilities, office facilities, court 
buildings, that is essentially what we need. But, because of lack of 
funding, we are not developing in that area. Certainly, training for 
judges is needed. And we have been working with what we have. 
And I think we have been ;making good improvement toward the 
development of the judges. Yes, funding, more facilities, equipment, 
up-to-date equipment, computers for our record system so at some 
point when the Commission asks us for information, we can just 
punch one button and out ~omes that information. 
We have assistance of that nature, but that all requires more 

funding with less red tape in getting the funding from the Bureau. 
And I understand when Congress appropriates money, it goes 
through several different hands before it comes out to the field. So 
if all the middlemen are cut out of funding, that way you can get 
more dollars to the field operation, rather than the administration. 

COMMISSIONER DESTRO. Would that also include direct funding of 
the clerks themselves along with the funding of the tribal courts 
that did not go either through the BIA but also not to the tribal 
council? 

CHIEF JUSTICE Tso. I have heard that suggestion, get the BIA out 
of the system and then have a commission work the courts out of 
the Washington level. That sounds like a good idea. But, then, we 
have to keep in mind some of the governmental operations of the 
courts to see how the budget and finance committee can deal with 
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it. And their opinion may be different from what I'm saying. But 
that does sound like a good idea. 

COMMISSIONER DESTRO. Are there any particular jurisdictional 
questions thatyou think should be resolved at the Federal level with 
respect to the extent of tribal court jurisdiction that would help in 
terms of the independence and the perception of tribal courts as 
being courts of their own, with their own legitimate power, that 
should be respected in their own right? 

CHIEF JUSTICE Tso. I'd like to see Congress reconsider the Oliphant 
decision on the jurisdiction over non-Indians. And I'd like to see 
that be restored back to the Indian tribes. 
I certainly think that the Navajo courts are ready: they are in the 

position to give non-Indians and Indians alike a fair and full hearing 
on the merits. I think that they are ready, and I would like to see 
Congress restore that back to the Indian tribes. 

CHAIRMAN ALLEN. Could you tell me please, Mr. Chief Justice, what 
was the holding in the Oliphant case that you cite? 

CHIEF JUSTICE Tso. Generally, the Indian tribal courts don't have 
criminal jurisdiction over non-Indians. 

COMMISSIONER DESTRO. Basically, if I understand you correctly, the 
jurisdiction of the Indian tribal court should be roughly to the same 
extent that any other court has jurisdiction, geographically, as well 
as long-arm then? 
CHIEF JUSTICE Tso. Yes. 
COMMISSIONER DESTRO. Let me move on to question 16: 
In 1978 the Navajo Tribal Council established the supremejudicial 

council, composed of several council members and a retired chief 
justice of the Navajo Nation. The purpose of the supreme judicial 
council was to review decisions of the Navajo tribal courts in cases 
involving interpretation of Navajo law. In 1985 the tribal council 
enacted the Judicial Reform Act, abolishing the supreme judicial 
council. The preamble to that act reads in part: "Since its incep­
tion, the Supreme Judicial Council has heard only three cases, yet 
its very existence has continuously given rise to serious questions 
and challenges to the competence of the Courts ofthe Navajo Nation 
invarious legal actions now pending or completed inFederal Courts: 
If the Navajo Nation is to continue as a sovereign Nation and move 
forward the reality of a three branch form of government, the 
SupremeJudicial Council must cease to exist, as Tribal sovereignty 
requires strong and independent Tribal courts to enforce and apply 
the law." In order that the Commission may ascertain the impact 
of establishment of the supreme judicial council on the civil rights 
of the Navajo people, please provide us with copies of the docket 
sheets for all cases it considered, and copies ofthe decisions that it 
rendered. 
Were those available? 
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CHIEF JUSTICE Tso. The supreme judicial council apparently did 
not operate as part of the judicial branch. Cases filed with the 
supreme judicial council were apparently not docketed as a court 
case. The judicial branch has no records of the supreme judicial 
council. 

COMMISSIONER DESTRO. Where would we find those? Where would 
you go to look for those? 

CHIEFJUSTICETso. It'smy understanding that the setup ofthe tribe 
was different than it is at this point. The Navajo Tribe had a legal 
department, now they have a justice department. It is my under­
standing that a law clerk froin the legal department was accepting 
those cases. I don't have the slightest idea where you can find them 
now. 

CHAIRMAN AILEN. Mr. Chief Justice, did you ever appear before the 
judicial council or participate in one of these cases? 

CHIEF JUSTICE Tso. I represented a client before them. 
CHAIRMAN AILEN. And the record of your hearing before them, was 

that made available to you? 
CHIEF JUSTICETso. I received some documents from them, and this 

is several years ago. And I don't have any idea where my case file 
is. I believe I was working for legal services program at the time. 
And that building has since burned down. So I guess the records 
burned with it. 

COMMISSIONER DESTRO. So basically, not to characterize your 
testimony, it's basically if we are going to need it, we are going to 
have to try to find it wherever we can get it? 

CHIEF JUSTICE Tso. Yes. 
COMMISSIONER DESTRO. Question 17: 
Is it true that the supremejudicial council enjoined Judge MeIWin 

Lynch from taking actions in regard to any reapportionment cases 
after Judge Lynch held that a reappointment plan adopted by the 
tribal council was invalid? 

CHIEF JUSTICE Tso. The records of that case would have to be 
examined. The judicial branch does not have the record. 

COMMISSIONER DESTRO. Let me just go back and ask one followup 
question with regard to that. 
What branch was it in? Was it the legislative branch or the 

executive branch? To your recollection, who did you thinkyou were 
appearing before when you appeared in that case? 

CHIEF JUSTICE Tso. All I know is that I was appearing before the 
supreme judicial council. And the composition I cannot precisely 
tell you, but it should be in the old law. I think that is available to 
the Commission as well. 
I don't know where it was, but certainly the tribal legal department 

was within the executive branch, I believe. 
COMMISSIONER DESTRO. Okay, question number 18: 
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Were your responses to any of the preceding questions cleared, 
approved, or edited for content by anyone? 
CHIEF JUSTICE Tso. This is all done in consultation with my 

attorney. 
COMMISSIONER DESTRO. Would you indicate who acted as your 

attorney in this matter? 
CHIEF JUSTICE Tso. The court solicitor is Miss Claudine Sattler. As 

to matters involving outside parties such as this Commission, the 
Navajo judiciary is represented by the Navajo Nation Department 
ofJustice. Our attorneys in this matter are Mr. Eric Dahlstrom, Mr_. 
Mike Upshaw, and Britt Clapham. 

CHAIRMAN ALLEN. Mr. Chief Justice, I just have a couple of ques­
tions to ask you. We are in a position at the Commission on Civil 
Rights of having certain mandato:ry performances imposed upon us 
by Congress. Among these is the requirement that we study and 
process complaints received from American citizens. In light of the 
discussions that we have had now, and which you can conceive, 
underlie much of this investigation, that we have gone through in 
the past 2½ years, what, in your opinion, would it be correct for us, 
in the face ofthis statuto:rymandate, to reject complaints we receive 
from Navajos living on the reservation? 

CHIEF JUSTICE Tso. I'm not sure I understand your question. But 
if it means what I think it means, and I think I covered that area 
pretty well in my opening statement. And that is: come to our land 
and look at our operations and talk to the people that have daily 
contacts, and then from a positive perspective point of view, I think 
that you might be able to get more information. 
And I believe that in my-whatever contact I had with the Commis­

sion, I gave you as much, and all the relative information that I can 
for the Commission to study. 

CHAIRMAN ALLEN. I'm asking you a different question. I'm not 
impugning the :Information that you shared with us. 
I wanted your advice as a citizen and as someone who even in 

terms of judicial conduct has the encouragement to seek, to 
contribute to the improvement of the administration of the law. I 
wonderwhetheryou would suggest thatwe recommend to Congress 
that we be exempted from following through on the complaints 
received from Indians living on the reservation? 

MR. DAHLSTROM. I object to the question as outside the scope. And 
also, I believe, it has been answered. 

CHAIRMAN ALLEN. Could you cite the answer? 
MR. DAHLSTROM. The answer was the position that the United 

States Civil Rights Commission has no jurisdiction concerning the 
Indian Civil Rights Act. Therefore, your proper response would be 
the same as if you received a complaint under the Fair Labor 
Standards Act which would be to tell the complainants that they 
have come to the wrong door. 

24 



CHAIRMAN ALLEN. Would you pause long enough to give me a 
citation? In light of the statute that I cited, what makes it the wrong 
door? Would you deny that we are to respond to the complaints 
received from .American citizens when those citizens are Indians 
living on reseivations? 

MR. DAHLSTROM. Ifthe allegation is that they have violated a statute 
which you have jurisdiction to investigate, obviously, you should 
treat them equally. 

CHAIRMAN ALLEN. That's not the question. We are bound by 
statutes to study and process complaints received from .American 
citizens. Are you asking that we report to Congress that that 
language does not apply to .American citizens who are Indians living 
on the reseivation? 
MR. DAHLSTROM. No, that would be an incorrect statement. 
CHAIRMAN ALLEN. Thank you. 
One other question. 
You mentioned the Oliphant decision. You cited for me the holding 

of that decision regarding jurisdiction on reseivations and Indian 
court systems over Indians and non-Indians. Do I understand you 
to say that you would consider yourself bound by the Oliphant 
decision in considering cases that arise on the Navajo courts? 
CHIEF JUSTICE Tso. I generally cited the holding in the Oliphant 

case. That case continues to be brought up in the Navajo courts 
and has been applied. 

CHAIRMAN ALLEN. Thank you ve:ry much. 
Do you have any questions, counsel? 
MR. HOWARD. No. 
CHAIRMAN ALLEN. Staff Director? 
I appreciate that ve:ry much. 
I would like to tum to Judge Yazzie, if! may, and ask ifyou would 

state your full name. 

TESTIMONY OF ROBERT YAZZIE, JUDGE, WINDOW ROCK DIS­
TRICT COURT, NAVAJO NATION 
JUDGE YAZZIE. Thank you. Mr. Chairman, and gentlemen. In 

response to the questions, I also stand with the chiefjustice inwhat 
has been presented here, and I object to the questions here on the 
basis that the Commission lacks the authority to conduct its 
present investigation. But I'm delighted to be here. 
My name is Robert Yazzie, and I'm judge with the Window Rock 

District Court. 
CHAIRMAN ALLEN. I thank you ve:ry much. Mr. Yazzie, would you 

tell us when does your term as a probationa:ry judge end? 
JUDGE YAZZIE. My probationa:ry term began on November 25, 1985, 

but, as to when it ends, the Commission has been provided with 
enough material on Navajo law as to the terms of probation. But to 
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render any other answer would be inconsistent with my judicial 
obligation. 

CHAIRMAN ALLEN. I'm not sure I understand. For you to tell us 
when your term ends would be rendering an advisory opinion? 

JUDGE YAZZIE. Yes. 
CHAIRMAN ALLEN. So it is a disputed question in law? It requires a 

legal opinion to be resolved? Thank you. 
JUDGE YAZZIE. More so, it is inconsistent with my obligation as a 

judge, sir, to answer the question. 
CHAIRMAN ALLEN. Would you tell us whether anyone has communi­

cated to you, directly or indirectly, that you were, or are being, 
considered for removal from office? 
JUDGE YAZZIE. If there was any communication to me to remove 

me from office as a judge, I make every effort to avoid any inap­
propriate exparte contacts, with tribal court advocates and litigants 
in pending cases. But, unfortunately, there are times that I do 
make such contacts, but when it happens, my policy is that I do not 
let those contacts influence my decision or any decisions on the 
merits of the case. 

CHAIRMAN ALLEN. Do I take the answer to the question to be yes? 
JUDGE YAZZIE. Well, my answer is explained as I gave it. 
CHAIRMAN ALLEN. Is it fair for me to say that the answers that you 

gave, that I ought to interpret the meaning to be yes? 
JUDGE YAZZIE. I canjust say that I think my answer is satisfactory. 
CHAIRMAN ALLEN. I will ask the followup question, assuming from 

the answers that I have heard, that the answer is yes. In that case, 
would you please tell us, what was communicated to you, the date 
of the communication, and the person or persons that communi­
cated with you? 
JUDGE YAZZIE. Well, like I said, if there are any ex parte contacts 

to me, they would be done on an inappropriate basis. But, again I 
say, if there is such a contact in communication to me, that it is my 
rule that I do not let those contacts influence my decisionmaking 
process. 

CHAIRMAN ALLEN. I would assume, judge, that you would indeed 
hold yourself always free from inappropriate influences and would 
ask now, only the question, whetheryou can precisely identify such 
an attempt? 
JUDGE YAZZIE. In the case of any inappropriate contacts or at­

tempts, my answer to that is there are avenues under Navajo law 
and within the Navajo government to remedy such matters. Any 
such avenues would be pursued. And I limit my answer to that. 

CHAIRMAN ALLEN. Could you cite to me the avenue that you have 
in mind? 
JUDGE YAZZIE. The avenues that I'm talking about are spelled out 

under Navajo law, and I believe that the Commission has been 
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provided with extensive material on the Navajo law, the Navajo 
Tribal Code. 

CHAIRMAN ALLEN. Would you please tell us whether you fear 
reprisals from any Navajo official for any of your rulings? 
JUDGE YAZZIE. My answer is the same as what I gave. 
CHAIRMAN ALLEN. With respect to which question? 
JUDGE YAZZIE. Do I fear reprisals from any official regarding my 

rulings. 
CHAIRMAN ALLEN. Very well. 
Has any Navajo official ever disobeyed an order issued by you? 
JUDGE YAZZIE. Well, again, the Navajo law provides procedures for 

enforcement of court decisions and orders. And anyone who 
disobeys orders is a matter that should be brought before the court. 
And if it happens, there is a motion for order to show cause that 
would take care of the issue. 

CHAIRMAN ALLEN. Is it the case, then, that there has been before 
your court an order to show cause for such purposes? 
JUDGE YAZZIE. Again, my answer is the same. 
CHAIRMAN ALLEN. As what? 
JUDGE YAZZIE. If there is any incidence of disobedience ofthe court 

order that it would have to be brought before the court on an order 
to show cause. 

CHAIRMAN ALLEN. Has it ever happened? 
JUDGE YAZZIE. As a judge, I can't comment on any opinion. 
CHAIRMAN ALLEN. Not pending, past? If it hasn't happened in the 

past, just say no and I'll go on. If it's pending, I don't count that 
among past cases. 
JUDGE YAZZIE. Ifthere is disobedience as to court orders, like I said, 

there is an order to show cause available that a party can petition 
the motion to court to bring the matter before the court and to hear 
the issues in the case. 

CHAIRMAN ALLEN. During your tenure as a tribal judge, Judge 
Yazzie, has any person, including members of the tribal council or 
administration or the BIA, attempted to influence the conduct of 
your official duties in any manner, through, but not limited to, ex 
partecontacts, use of personnel actions, use ofthejudiciary budget, 
or use of the other resources of the judiciary? 
JUDGE YAZZIE. My answer is the same as above. 
CHAIRMAN ALLEN. I see. Has the Navajo BarAssociation expressed 

support for you within the last year? 
JUDGE YAZZIE. As of July 9, 1977, the Navajo Bar Association held 

its annual conference in Farmington, New Mexico. There the Navajo 
Bar Association passed a resolution to the Navajo Tribal Council 
Judiciary Committee and the Navajo Tribal Chairman to go forward 
with the process for my permanent judgeship. 
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CHAIRMAN ALLEN. Have any problems come to your attention, Judge 
Yazzie, which might hamper the ability ofyour court to ensure a full 
and fair hearing of claims under the Indian Civil Rights Act? 
JUDGE YAZZIE. There are no problems. There are no problems that 

exist which would prevent a full and fair hearing on the merits of 
any claim properly brought before the court. 

CHAIRMAN ALLEN. Have any problems come to your attention :In 
similar language which might hamper your court's ability to ensure 
full and fair hearings under the Navajo Bill of Rights? 
JUDGE YAZZIE. Again, to make the matter short, my answer is the 

same as the one I just gave. 
CHAIRMAN ALLEN. How about, have you consecutively sentenced 

anyone to :Incarceration exceeding 1 year? 
JUDGE YAZZIE. For the record, what is your question? 
CHAIRMAN ALLEN. Have you consecutively sentenced anyone to 

incarceration exceeding I year? 
JUDGE YAZZIE. Yes, as I'm aware, sure. I'm sure you are aware a 

convicted person sentenced by the tribal court may seek Federal 
review through habeas corpus, if she or he deems necessary. 

CHAIRMAN ALLEN. So I take your response to mean that you have 
sought habeas corpus review? 
JUDGE YAZZIE. Yes. I have sought habeas corpus review. Since 

my appointment of judgeship, November 25, 1985, I have disposed 
of25,109 criminal cases, and some of those have involved consecu­
tive sentencing. 
But, if you want me to be specific, you have to give me a specific 

criminal docket number, and I'd be happy to provide judgment :In 
those cases. 

CHAIRMAN ALLEN. I appreciate that. 
Could you tell me what the character of those cases have been? 

The holdings? Is there an identifiable tenor, tendency or tone :In the 
25,000 cases that you dealt with? 
JUDGE YAZZIE. Excuse me? 
CHAIRMAN ALLEN. Has there been any one thing that stood out more 

than anything else :In the 25,000 cases? What kind of cases? 
JUDGE YAZZIE. Again, I would have to look at the--
CHAIRMANALLEN. Gambling?-what are the crimes? Murder? What 

kind? You know crimes better than I do. Tell me. What kinds of 
cases have they been? 
JUDGE YAZZIE. Well, our Navajo Tribal Code covers a number of 

offenses and sentences, and those offenses :Involve crimes against 
persons and property but-

CHAIRMAN ALLEN. But in what you have dealt with, have there been 
crimes against property? 
JUDGE YAZZIE. Well, they are crimes, mixed-against persons-­
CHAIRMAN ALLEN. Nothing that stood out? 
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JUDGE YAZZIE. There is nothing that stands out more than some­
thing.

CHAIRMAN AILEN. Tell me, in your view, is the administration of 
justice by the Navajo judiciary affected by the lack of a constitution­
ally mandated judicial branch? 
JUDGE YAZZIE. The Navajo judiciary is covered by the Navajo Tribal 

Code and other sources of Navajo law which have been made 
available to the Commission. I'm not in a position to make any 
comments as to the question. 

CHAIRMAN AILEN. Were your responses to any of the preceding 
questions cleared in advance by anyone, approved, or edited? 
JUDGE YAZZIE. These responses have not been cleared or approved 

b:- anyone. I have made contacts with our attorneys here, and any 
content of the interrogatories have beendiscussed with my attorney. 

CHAIRMAN AILEN. You did receive interrogatories in advance and 
you shared them with your attorney, and •arrived at a general • 
understanding ofwhat you wished to say? 
JUDGE YAZZIE. Yes. That is correct. 
CHAIRMAN AILEN. I appreciate that very much, Judge Yazzie. 
Judge Cadman, we have come to you now, not because we want 

to delay, but because these are just the way these things'work. 
I recall that you wish to make a statement or have Mr. Ruzow make 

a statement before we begin the questions. Is that correct? 
JUDGE CADMAN. Yes. 
CHAIRMAN AILEN. Would you please state your full name and then 

you can make your statement. 

TESTIMONY OF WAYNE CADMAN, SR., JUDGE, CHINLE DIS­
TRICT COURT, NAVAJO NATION 
JUDGE CADMAN..My name is Wayne Cadman, Sr. I am presiding 

judge at the Chinle District Court ofthe Navajo Nation. 
And again, thankyou, Mr. Chairman, members of the Commission, 

the Honorable Chief Justice Tso, Judge Yazzie. Ladies and gentle­
men, with me today is my counsel, Lawrence A Ruzow ofFlagstaff 
and Window Rock, to my ,left. And again, I'm here on a voluntruy 
basis, mainly to answer some of the questions created by the 
Commission. 
As the Honorable Chief Justice Tso has stated, it is the position of 

the Navajo Nation that the Civil Rights Commission lacks authority 
to. conduct an investigation in which the Indian Civil Rights Act has 
been implemented within the Navajo Nation. 
The Navajo Nation has previously made its position, and the 

grounds of that position clear to the Commission, and I would not 
restate that position as argument. As Judge Yazzie and Chief 
Justice Tso stated, I do also agree with the Navajo Nation's position. 
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It is also my position that it is both highly unusual and highly 
improper for an agency within the executive branch of the Federal 
Government to subpoena a sittlngjudge to appear before it. 
I have served as a Navajo district judge for about 3 years. I enjoy 

my work as a judge. I have tried to follow the Canons of Judicial 
Ethics and to render fair and impartial justice to all litigants. 
I'm not sure ofwhat you have learned from the previous testimony 

from the Navajo witnesses, but I have some concern. It is veiy 
difficult to understand our Navajo government without some 
understanding of our Navajo culture. Our legal system is a mixture 
of our own methods and the Anglo legal system. As is true of all 
living creatures, our system is stlll evolving. 
While I nave l..,gal questions about the authority of this CoIDIIlli .. 

sion to conduct this hearing, I'm here today despite these questions 
to answer your inquiries. I will tiy to answer your questions and 
provide explanations of the matters which might be unfamiHar to 
you concerning those which we have different analysis and inter­
pretation. I hope you will be patient as I tiy to make these explana­
tions. I do not suggest that our Navajo legal system is perfect. It 
has changed and will continue to change and improve. 
I have a great deal ofconfidence in our chief justice, the Honorable 

Tom Tso, who is here today, and I have confidence as well in all our 
elected leaders. From my studies, from the histoiy of the Navajo 
countiy, from your countiy, I'm well aware that the legal system of 
the United States did not emerge full grown and mature. So I liken 
oursystem, judiciaiy system, to the United Stateswhere we are still 
growing and learning and changing. The American legal system is 
a product of struggle and controversy. It would be unrealistic for 
you to expect our far younger legal system to gain maturity without 
a similar struggle. 
What we ask ofyou and the Congress is to help on our terms and, 

more importantly, patience and tolerance. Thank you. 
CHAIRMAN ALLEN. Thank you, Judge Cadman, for that statement, 

which is certainly a sensitive one. 
I will proceed with the questions that I have had in advance as 

with the other respondents. 
Could you tell us when your term as a probationaryjudge ends? 
JUDGE CADMAN. I assume the question deals with the situation 

which I'm not confirmed as a permanent judge or have been 
removed from my position as a probationary judge, and I have not 
resigned. OurNavajo law, similar to JudgeYazzie's statement. does 
not provide a clear answer to this question. Such a question might 
well come before me for determination in a case. As a result, I 
would prefer not to comment further. because, simply. it's a legal 
question. 
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CHAIRMAN ALLEN. Let me make sure I understand this. Is it 
possible that you might have to decide legally on your own tenure 
in office? 
JUDGE CADMAN. Not my own tenure, but by separate court. 
CHAIRMAN .ALLEN. So that you would have to decide the question 

which would determine your tenure in office insomeone else's case? 
JUDGE CADMAN. Yes. 
CHAIRMAN .ALLEN. You would not rule yourself out? 
JUDGE CADMAN. I have been a permanent [probationary] judge 

since December 4, 1985, and when the probationary term expires, 
I have no idea aside from what is in the Navajo Tribal Code. 

CHAIRMAN .ALLEN. Thank you. 
During the Commission's July 20 hearing, Michael Nelson testified 

that you told him that you signed a restraining order on May 25, 
1988, at 9:06p.m., ei::uoiningformerNavajo ChairmanPetersonZah 
and others from occupying the offices of the Navajo Education and 
Scholarship Foundation "because," according to Michael Nelson, 
"Donald Benally, who is a member ofthe Advisory Committee ... had 
threatened to terminate your employment if you failed to sign the 
order." You dissolved this order the following day. Is the testimony 
quoted above an accurate representation of the alleged events? 
JUDGE CADMAN. Well, before I answer the question, I'd like to 

inform the Commission that a formal complaint has been filed with 
the Navajo Nation BarAssociation. And they are presently conduct­
ing an investigation, as well as the Navajo Department of Justice, 
and to comment on it would jeopardize and prejudice their ongoing 
investigation. 
MR. HowARD. I have a followup question. At this point, could you 

tell us whether that person under investigation in this pending 
proceeding is a person who testified before the Commission previ­
ously? 
JUDGE CADMAN. As I previously stated, I have no information on 

the previous hearing, which I guess was conducted in Flagstaff. 
MR. HOWARD. But you have before you, though, testimony here in 

number 3, which was read to you, with respect to a certain person 
who testified at the Commission's July 20 hearing? 
JUDGE CADMAN. Which is Michael Nelson? 
MR. HowARD. That's correct. 
JUDGE CADMAN. I didn't understand the question. 
MR. HOWARD. Well, the question to put it directly, you have 

information of a Mr. Michael Nelson, who testified before the 
Commission on July 20. 
JUDGE CADMAN. Yes, based on the interrogatory. 
MR. HowARD. My question to you was whether the person who is 

subject to the pending proceeding involves anyone who may have 
testified before the Commission. Your answerwas that you are not 
sure of everyone who testified before the Commission. However, the 
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question as phrased in the interrogatory contains testimony of Mr. 
Michael Nelson. May I infer that it is not Mr. Michael Nelson who is 
under investigation? ' 
JUDGE CADMAN. Mr. Michael Nelson, as far as I know, is not being 

investigated. 
CHAIRMAN ALLEN. Has anyone communicated to you directly or 

indirectly during the period since April 1 of this year that a change 
in your status as a probationary judge was or is being considered? 
JUDGE CADMAN. Again, that communication has been referred and 

a complaint has been filed to the Navajo Nation BarAssociation. 
CHAIRMAN ALLEN. To the same pending case? 
JUDGE CADMAN. No, sort of similar. Separate incident, but the 

complaint also has been made with the bar association, and the bar 
association is integrated with the tribal courts. For me to comment 
on it any further would be very difficult. 

CHAIRMAN ALLEN. I appreciate that. And I don't want to put you in 
an embarrassing situation. 
Let me ask you: do you fear reprisals from any Navajo official for 

any ofyour rulings? 
JUDGE CADMAN. No. 
CHAIRMAN ALLEN. During your tenure as a tribal judge, has any 

person, including members of the tribal council or administration or 
the-BIA, attempted to influence the conduct of your official duties in 
any manner through, but not limited to, ex parte contacts, use of 
personnel actions, use of the judiciary budget, or use of the other 
resources of the judiciary? 
JUDGE CADMAN. As Judge Yazzie previously stated, we as sitting 

judges try to avoid ex parte communication at all possible times. 
However, sometimes it is unavoidable. And before I comment on 
your answer, I think some understanding of the Navajo cultur~ 
needs to be presented, because similar to Chief Justice Tso's 
comments in his answers and statements, is that the council 
delegate was looked upon bytheir community as a spokesperson for 
the whole community. 
So whenever a problem arose they went to him, and that individual 

would represent them in some manner. And this was brought 
forward to where before the tribal courts were actuallyimplemente¢1, 
some council delegates acted as attorneys and advocates in 
proceedings. 
But since the bat association was formed, it has changed. And 

even today, we do get people such as council delegates and other 
officials who come in representing a person asking for reconsidera­
tion of a sentence or a temporary release of this nature. And to 
simply tum them away and deny having access to them, you know 
the community or the people would say that, you know, you are not 
sympathetic to their cause or their problems. 
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Like Judge Yazzie stated, ex prate communications did arise, but 
as a sitting judge, and very cognizant of your judicial ethics, 
understanding people, it has no effect, none, on your decisions. 
may have had casual contact. 

CHAIRMAN ALLEN. I wonder if there is anyone that stands out in 
your mind, not quite so casual, that troubles you? And would you 
provide details? 
JUDGE CADMAN. Aside from the ex prate contact that was made to 

me in which the complaint has been filed, there have been very 
casual contacts. 

CHAIRMAN ALLEN. Very good. Thank you. Have any problems come 
to your attention which might hamper the ability of your court to 
ensure a full and fair hearing ofclaims under the Indian Civil Rights 
Act? 

JUDGE CADMAN. I do not know of any problems that would hamper 
a full hearing on the merits of the case. If it is properly brought 
before the court, we provide even indigent defendants court-appoin­
ted counsels in criminal cases. 

CHAIRMAN ALLEN. Referring to the Navajo Bill of Rights, are you 
aware ofany obstacles which might hamper the ability ofthe Navajo 
judiciary's attempts to ensure a full and fair hearing of claims under 
the Navajo Bill of Rights? 
JUDGE CADMAN. Not that I know of. At every arraignment, I inform 

each of the defendants of the Navajo Bill of Rights and what their 
rights are. 

CHAIRMAN ALLEN. And have you, Judge Cadman, consecutively 
sentenced anyone to incarceration exceeding 1 year? 
JUDGE CADMAN. Reviewing, you know, reviewing the case similar 

to Judge Yazzie's, since I became a probationary judge, since 
September 1985, uptoAugust 1988, therewere27,305casesinmy 
district court. And out of those, 22,102 have been litigated and 
completed. .."' 
So we have about 5,000 pending criminal cases. And it's hard to 

recall. But I made copies of two recent cases which were in 
September for your information. 

CHAIRMAN ALLEN. I would appreciate if I could have those for the 
record. And may I ask ifyou are like Judge Yazzie in these cases­
they are a little bit of everything and nothing standing out? 
JUDGE CADMAN. Yes. 
CHAIRMAN ALLEN. How, inyour view, is the administration of justice 

by the Navajo judiciary affected by the lack of a constitutionally 
mandated judicial branch? 
JUDGE CADMAN. Well, similar to Chief Justice Tso's statements, the 

constitution is no guarantee of the judicial- independence. As a 
district court judge, I have tried to treat people equally regarding 
their side of any action. And, given the limited resources that are 
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available to us. we try to make fair and impartial decisions. You 
know. ultimately. the Navajos try to resolve their own differences. 
And I just don't see how a constitution would guarantee judicial 

independence. 
CHAIRMAN ALLEN. Okay. I appreciate that. Thank you for your 

time. And let me ask you one last question. Were any of your 
responses to any of the preceding questions cleared. approved. or 
edited for content by anyone in advance? 
JUDGE CADMAN. The answers were made with consultation of my 

counsel. Mr. Ruzow. 
CHAIRMAN ALLEN. We do have one other question that the Staff 

Director. Mr. Jenkins. would like to ask either one or all three of 
you. 

MR. JENKINS. ChiefJustice Tso, first. During your testimony, you 
indicated that you did not want to issue an advisory opinion, or 
maybe because of a real or current conflict, maybe because of a 
sitting case, or a case that is coming before you. 
One question I have that seems fuzzy to me, is that it is my 

understanding that in certain instances the Navajo Department of 
Justice may appear before the supreme court or some other district 
court. I see that you have counsel from the attorney general's office, 
and I'm trying to figure out whether or not that would be a real or 
apparent conflict of interest with the judges, with a representative 
ofthe department ofjustice to appearbeforeyourcourt orbefore the 
district court judges? 

CHIEF JUSTICE Tso. I tell you what you need to understand about 
the Navajo tribal government is that we are a young government. 
We are still developing. We are not enjoying the multitude of money 
that the Federal Government is enjoying. 
We have limited tribal resources. monetary resources, and we just 

cannot afford to have attorneys for each judge, or for that matter in 
every division, in every department because of limitation of our 
resources. We have a group of attorneys who represent the Navajo 
Tribe. 

Now, again. the Navajo Tribe composes of a legislative branch. the 
executive branch. and a judicial branch. We don't have the budget 
to hire our own legal counsel at this time. 
We don't have any choice other than to use the attorneys that are 

available to us. • 
MR. JENKINS. Doesn't that raise an apparent or real conflict? 
MR. DAHLSTROM. I object as asking for a legal opinion on the ethical 

matter. And I really think the question ought to be directed to me 
as a lawyer, to make that ethical decision on behalfofmy client. Or 
if you feel that the ethical decision that we have made is inap­
propriate, I suggest you file a complaint with the State bar. 

CHAIRMAN ALLEN. Let me say, Mr. Eric Dahlstrom. pardon me, to 
represent judges that's not entirely so. I do not think that you are 
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asked to give a legal opinion on an ethical question. And my ruling 
is that it is such a question as any one of you seated before us could 
answer given his professions. Therefore, I think that the question 
is entirely in order. Do you want to follow through? 

MR. JENKINS. The question still remains whether or not there is a 
real or apparent conflict in providing advice from the Navajo Nation 
Department of Justice to a sitting judge. 
He has asked several questions-the matters come before y9u in 

advisoiy fashion. So we are trying to figure out whether there is an 
apparent conflict or not from the information that is being provided. 
CHIEF JUSTICE Tso. I understand your question specifically. My 

problem is I am not sure whether you are asking for an advisoiy 
opinion from me, or whether you want me to draw a conclusion on 
the situation that we have. 
This is the problem of the Commission for calling the judges. It is 

unusual to subpoena judges and tiy to get into their thinking 
process, tiy to get their opinions and statements. 
You have this heavy duty of ethics hanging over their head, and I 

think that is essentially what you are doing to us. And your 
question in particular is putting us in a veiy complicated position. 
It is easy for you to ask the questions and hard for us to answer 

them. 
CHAIRMAN ALLEN. I believe we want to ask you a simple question. 

I believe you told us in your testimony that you do have a solicitor 
in the judiciaiy system, namely, Claudine Sattler. Mr. Jenkins' 
question to you is why were you not represented by the court 
solicitor? 
MR. DAHL5TROM. I'll object to the question. 
CHAIRMAN ALLEN. The objection is overruled. You may consult with 

the witness. But the objection is overruled. 
MR. DAHL5TRoM. I'm instl;uctlng my client not to answer the 

question. 
CHAIRMAN ALLEN. I will repeat the question for the record, so that 

it is clear, because the objection is overruled. 
Why ls it that the co;urt solicitor, Claudine Sattler, is Iiot present 

here as opposed to a representative of the justice department? 
Your official response is that you decline to answer the question. 

So you need not direct-Mr. Jenkins' question is: why is it that the 
cotµi: solicitor, Claudine Sattler, is not present here as opposecl to 
a representative of the justice department? And now you decline to 
answer that question? 
CHIEF JUSTICE Tso. Correct. 
CHAIRMAN ALLEN. Thank you veiy much. 
This brings us to the conclusion of this hearing. We have no 

further questions. 
We will have a brief public session in a moment. 
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I wish to give either of you 60 seconds to say anything that you 
wish to say at this point, including your counsel. Certainly, that is 
unusual. 
MR. DAHI.SI'R0M. Only in your experience, Mr. Commissioner. In 

my experience, closing remarks by counsel are quite normal. 
CHAIRMAN ALLEN. In my opinion, closing remarks by counsel are 

not quite normal. Not anywhere at all. Please, we don't have to 
permit-
MR. DAHI.SI'R0M. I'm allowed 60 seconds? 
CHAIRMAN ALLEN. Thank you. Yes. 

ADDITIONAL STATEMENT OF ERIC DAHLSTROM, DEPUTY 
ATTORNEY GENERAL, NAVAJO NATION 

MR. DAHI.SI'R0M. The closing comment, Mr. Commissioner, has to 
do with the concern that the Navajo Nation has regarding the intent 
and the motivation of this investigation, so-called investigation, in 
the Indian Civil Rights Act. 
Certainly, the members of this Commission are entitled under the 

first amendment to their opinions regarding the relationship 
between the Indian government and the Federal Government. But 
we must say that the opinions expressed by the Chairman of this 
subcommittee are in the view of the Navajo Nation so outside of the 
bounds ofthe normal thinking concerning the relationships between 
Indian governments and the Federal Government as to raise 
questions as to the legitimacy and the intent of the body. And 
specifically to two matters. 
One in which the Commissioner has expressed his opinion that 

citizens of Indian nations should choose between being either a 
citizen of the United States or a citizen of the tribal government. 
That's a matter that has been resolved in this governmental system 
years and years ago. And to have an ·opinion like that, which you 
are freely entitled, is one that raise questions by the Navajo Nation. 
The other matter has to do with an opinion expressed that Indian 

tribes smaller than Rhode Island should be eliminated, and Indian 
tribes who are on a land base larger than Rhode Island should be 
the status· of the State. Now, in view of the Navajo Nation, those 
opinions are so far out of the normal thinking in the regard of the 
proper relationship between governments is to raise serious 
questions about the legitimacy of this body. 

CHAIRMAN ALLEN. Thank you ve:ry much. Did anyone else want to 
take advantage ofthe 60 seconds? The record ought to be clear that 
you, Mr. Dahlstrom, have abused the Chairman and his opinions. 
First, because the Chairman never did speak ofany ofthe opinions 
in the memorandum that you have attributed to him. The record 
will show clearly in previous correspondence that Commissioner 
WilliamAllen-who was neither Chairman ofthis subcommittee nor 
of this Commission-did utter some opinions in correspondence in 
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Februaty or March of this year. And, that opinion was not to the 
effect that States or tribes smaller than the geographical size of 
Rhode Island should be eliminated, but, rather, to the effect that 
tribes at least that size or larger should be afforded the opportunity 
to become States. This is rather a different statement and the 
expression of an individual Commissioner, speaking only in his own 
name. 
It is further the case that never, either as Chairman or Commis­

sioner, have I made the comment that the Indians ought to be forced 
to choose between Indian citizenship and American citizenship. 
That is simply not true and cannot be cited anywhere, whatever. 
We know very well that that question has been resolved in.American 
history, resolved by the Congress of United States in the 1920s. We 
do, however, point out that there are problems in the matter in 
which they are resolved, and all of us are willing to live with it. 
I would like to say to you, Chief Justice Tso, Judge Yazzie, and 

Judge Cadman, that I'm grateful for you b~ing here. If I might 
abuse history somewhat we were taught years ago to appreciate 
something, namely that powwowing-I don't know what the proper 
terms would be-we were taught that it was a decent and ap­
propriate way for people to come and to understand their respective 
intentions.regarding .one .another's ways. But I regret the manner 
ofour coming into this business. I particularly regret the exchanges 
we have had on the subject of subpoenas. It has always appeared 
to me that nothing stood in the way of one speaking to one another, 
and understanding the que~tigns which are on the agenda, and the 
concerns which you have apart from the fact that we simply weren't 
permitted to speak to one another~ 
We. have spoken. I am delighted that you have been here. I'm 

delighted that this phase of oucinquiry is now behind us all. 
We will then be able to proceed to a conclusion. It will be a 

conclusion based on objectivity. Many things have been heard; not 
all of them have I even completed reading yet. As you know, many 
of them were heard before I was a member of the Commission, let 
alone a member of the subcommittee. It will not speak·only of the 
Navajo. We will speak oflndians throughout the United States. We 
will speak above all not about Indians, but about Americans, and 
about the promise of American citizenship andwhether indeed those 
promises can be delivered. 
All too often 41 our history it has been the Gase that the promises 

of American citizenship have not been delivered, and that many 
people, many different people, from different places have been 
frustrated in their hopes and their aipbitlons. 
This Commission was created 31 years ago precisely to address 

those kind of difficulties. Our study does nothing other than to 
continue those traditions of this Commission. We shall speak, and 
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we assure you, we shall speak with sensitivity to your particular 
concerns. 
I thank you very much. 
On the 20th ofJuly, 1988, the Commission began this hearing; on 

this day, we are now completed. 
(At 3 p.m., the hearing was adjourned.] 
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NAVAJO NATION 
BAR ASSOCIATION 

Prtl<lont Al.BEFIT HAI.IN A V. Prac IIIENE l0LE00 
Bw11&1y: BREHDA"1-10ERSON 
TIUIIDC NO!IWJIII. CAO!dAN 

April zs. 1989 

Benjenfta Bates 
Supreme Court Clerk 
P.O. Box 520 
Window Rock, Ar1zona 86515 

Ra: Public and Fonnal Reprimand of 
Donald Benally 

Dear Ms. Bates: 

Enclosed pleas, rind Public and Formal Reprimand of Donald Benally. 
1"1e• .e see that all Court Clerl:s and the Nava,10 Nation Bar Assocfatfon are 
1nformM of this reprimand. 

Th• Dfsc:1p11nary Carunfttae of the Navajo Nation Bar Association thanl:s 
you for your assistance 1n thfs matter. 

Sincerely yours. 

NAVAJO NATION BAR ASSOCIATION 

By~me Mason, Chaf nnan 
Disc p11nary Committee 

JJH/111 
Enclosure 

- Copies distributed/deposited in Diatr!ct 
and Child~en•n Courts boxe1. Copy forwarded 

to_NN~'Y£ 
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~t:Mc,~-, 

NAVAJO NAE~='.~ 
BAR ASSOC( tf-PR 2 61989 •• ' I 

• ~rnldtnt ALBERT HAU!N N B A • • ~ v.Preo: !RENE TOI.EDO 
,-..cei '11:11 ,t:Q!"4' Swowy: BRENC.l.AN!lcRSC!; 

Tnuu11r. NORY.AN R. CAOMA.•, 

PUBLIC AND FORMAL REPRIMAND OF DONALD BENALLY 

HR, DONALD BENALLY contacted a N!vajo Nation Dlstrfct Court Judge n, 
~ after hours regarding a case pending bafore another l!avaJo Nation 
District Court Judge. He pursuaded tha District Judge to sign a restraining 
order without full disclosure of the claim pending before the other District 
Judge. This restraining order was later dismissed, 

Hr, Benally's conduct constituted i violation of the Code of Professional 
Responsibility, and ha is hereby formally and publicly reprimanded. 

This Notice shall be posted for th1 rty (30) days. 

Dated: April 25, 19Bff" 
N.\VAJO NATION BAR ASSOCIATION 
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AFTERNOON SESSION 

(1:45 p.m.) 

CHAIRMAN PENDLETON: I would like to begin. 

Let me lay some ground rules in the beginning. 

Since we do not have to take action this 

afternoon, Commissioner Abram has been excused and so have 

Commissioners Ramirez and Berry. Commissioner Buckley is on 

the telephone and will probably be able to ask some 

questions if she feels it's necessary. I think we have 

pretty much of what we are going to have for the afternoon. 

Let me begin by saying that certainly, Mr. Weiser, 

your series of articles on the Rosebud suit helped us f lot 

in formulating this kind of a briefing sessi~n, and I would 

like to thank you and the paper for providing that 

background, as well as the other materials we got from the 

staff. 

As you know, Indian trial justice is a situation 

that is of concern to this Commission, and we want to have a 

briefing today about the state of affairs. I understand we 

have before us a resolution from the Rosebud Sioux Tribe, 

Resolution No. 86-35, and they are asking us to hold a 

hearing at St. Francis, South Dakota, on the reservation in 

June. 

This is a resolution w~. will pass over to the 

Staff Director. There are several sites that have to be 
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reviewed in the process of having this hearing. If the 

Commission will recall, we indicated that we would try to 

split ourselves up in an appropriate way and have 

mini-hearings in those sites to be able to save time and 

collect information. 

Mr. Destro has raised a good point, that perhaps 

at this time, budget constraints permitting, the State 

Advisory Committee persons in those areas would be able to 

attend with us at those hearings, and we could have sort of 

a multi-exposure situation to the problem, and certainly our 

SACs would be able to give us some eyes and ears in the 

field once we left. 

(Rosebud Sioux Tribe Resolution No. 86-35 

follows.) 
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CHAIRMAN PENDLETON: With that, we will proceed to 

the briefing. Mr. Schermerhorn has asked that he be able to 

first, and then we will go in the appropriate order or some 

order. Maybe you can flip a coin or we'll just pick one. 

Mr. Sch~rmerhorn. 

STATEMENT OF JAMES SCHERMERHORN, SPECIAL 

LITIGATION COUNSEL, CIVIL RIGHTS DIVISION, 

U.S. DEPARTMENT OF JUSTICE 

MR. SCHERMERHORN: My name is Jim Schermerhorn. 

I'm a lawyer with the Civil Rights Division of the Justice 

Department. I want to thank you all for the invitation and 

the opportunity to appea"r here today at this briefing on the 

question of Indian justice systems and the enforcement of 

the Indian Civil Rights Act. 

We believe there have been some examples of 

enforcement problems of the Indian Civil Righ~s Act post the 

Martinez case. Accordingly, we welcome the inquiry of the 

Civil Rights Commission in this matter, and we pledge our 

continuing support and cooperation in your efforts in this 

matter. 

It may be helpful at the outset to explain that 

within the Justice Department I am responsible for the 

enforcement of civil rights statutes which affect American 

Indians, all civil rights statut~s, including the Indian 

Civil Rights Act. I am not responsible and I am not an 

authority on Indian policy matters generally. Within the 
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framework of the Federal Government system the Interior 

Department has generally been the spokesperson for Indian 

policy matters. But I hope that my experience in enforcing 

Indian civil rights statutes will be of some help to the 

Commission in focusing the inquiry and identifying what some 

of the problems are and to gather the information that is 

necessary to complete your study. 

we basically have three principal concerns about .. 
the enforcement of the Indian Civil Rights Act. 

First, it has been apparent from some of the 

information that we have received that some tribal 

governments have had difficulty in enforcing the Civil 

Rights Act itself. Specifically, from a review of the· 

federal court decisions, from a review of some of the other 

studies that have been done by other agencies -- and I am 

particularly thinking now of the Presidential Commission on 

Indian Reservation Economies -- and from a review of our 

complaints that we have received, an~ from other sources, it 

is apparent that there are some problems in enforcing the 

Indian civil Rights Act by tribal governments. 

Our second fundamental reason for concern over 

tribal enforcement of the Indian Civil Rights Act is 

essentially the differences in the structure, in the 

process, between tribal governme~t and non-Indian 

governments. Although tribal governments are similar to 

non-Indian governments, there are very substantial 
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differences in their structure and in their format, and 

those d 
0 

ifferences may make it more difficult to enforce the 

Indian Civil Rights Act. 

And specifically, the types of things that I am 

referring to now are the checks and balances that exist or 

that we assume exist in state and federal and local 

governments, and the question of whether or not they exist 

or to the same extent they exist in tribal government is an 

issue that perhaps may be the subject of some investigation 

on the part of the Civil Rights Commission. 

The types of things that I'm thinking about, the 

types of checks and balances that may cause a problem in the 

enforcement of the Indian Civil Rights Act, are questions 

such as judicial review. In the non-Indian context, we 

assume that the judiciary can review the acts of a 

legislative and executive branch to determine their 

propriety. That may not necessarily be the case. It may be 

the case in tribal government~ yet it may not necessarily be 

the case in tribal government. So the question of judicial 

review is one point of concern. 

Another point of concern, I suppose, is the 

question of judicial independence. In the non-Indian court 

systems we assume that the judic.iary is independent of the 

legislative branch and will serve independently of that. 

And that also may not necessarily be true in the Indian 
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context. It may be true. There may be tribes that have 

tenure for tribal judges, but there are examples of tribes 

which do not. And that structural difference may impact on, 

may play a part in difficulties in enforcing the Indian 

Civil Rights Act. 

Finally, as far as structural devices are 

concerned, there is the question of the appellate process. 

Some tribes have functioning appellate court systems, and 

other tribes, at least from our experien9e, do not have 

functioning tribal court appellate systems, which may mean 

that while the tribal court may hear the lawsuit or take the 

action ~p initi411y, the tribal council may ultimately be 

~esponsible as an appellate tribunal for considering 

essentially the same matter that it instigated. So in some 

circumstances the tribal council may appear to be the forum 

that actually conducts the appellate review. That isn't 

true on all of the reservations but it may be true on some. 

That leads to the third concern we have in this 

area of tribal court enforcement post Santa Clara Pueblo. 

That concern is essentially we don't have the information we 

need to make the types of judgments on enforcement issues. 

I am not able to generalize and tell you today 

that tribes do or do not enforce the Indian Civil Rights 

Act. The problem is that there ts very much of a lack of 

specific information, a lack of data, a lack of knowledge, 
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that would permit us to be able to generalize from some of 

the anecdotal examples that we have. Anecdot~l examples, 

the types of things that indicate a problem, are helpful, 

but they are certainly not appropriate to then generalize 

and say, •All tribal governments are flawed in their 

enforcement,• or, •All tribal governments have difficulty in 

enforcing the Indian Civil Rights Act.• 

With the accumulation of some specific knowledge 

and data,~ think those of us who have an interest in this 

matter will be much better able to formulate some 

alternatives and some responses to the issues. 

In the early 1960s, as a result of a number of 

complaints that had been received by Cqngress concerning 

essentially the questions of fairness of tribal governments, 

the Indian Civil Rights Act was enacted. It was enacted in 

response to concerns by some individuals in tribal 

government that they were not being treated fairly. The 

Indian Civil Rights Act essentially tracks the federal Bill 

of Rights. It provides 1to those individuals who come in 

contact with tribal governments the same type of rights, the 

same type of guarantees, that exist now for non-Indians 

vis-a-vis state and Federal Government. 

But Congress, in an effort to balance the issues 

of sovereignty and self-goverrune~t on the one hand with the 

rights of individuals on the other hand, did not apply the 
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Bill of Rights verbatim. Congress made a number of 

substantial exceptions to that. For example, there is no 

establishment clause in the Indian Civil Rights Act. It 

means that tribal governments can in fact associate 

themselves with a tribal religion. 

Other examples of differences between the Indian 

Civil Rights Act and the Federal Bill of Rights are in the 

nature of the right to counsel. You have the right to 

counsel whether or not you can afford to pay for it in 

non-Indian courts. In Indian courts you have a right to 

counsel only if you are able to afford to pay for it. 

So for 10 years, this Indian Civil Rights Act, 

from 1968 t~ 1978, was enforced both by federal courts and 

by tribal courts. In other words, there was a joint or dual 

enforcement of the Act. Essentially, federal courts refused 

to act unless individuals exhausted their tribal court 

remedies first before applying to the federal court. 

But in 1978 the Supreme Court decided the Santa 

Clara v. Martinez case. In that case, essentially the 

Supreme Court said that federal courts lack jurisdiction to 

consider Indian Civil Rights Act matters. What the court 

said was that Congress has the power and the authority to 

permit federal courts to consider matters under the Indian 

Civil Rights Act, but what it sa~d was Congress did not do 

so when it enacted the Indian Civil Rights Act, with the 
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exception of habeas corpus type cases. 

The bottom line of Martinez was that it changed 

the forum, it changed the place where enforcement of the 

Indian Civil Rights Act was to occur, from prior to 

. Martinez, a joint exercise of jurisdiction by tribal courts 

and by federal courts, to after Martinez, an exercise of 

jurisdiction only by tribal courts. 

I think a thing that is very important to consider 

when we think about the Martinez decision is that it had no 

effect whatsoever on the substance of the Act itself. The 

substance of the act, that is, the rights, the guarantees, 

the things that are included in the Indian Civil Rights Act, 

were as effective after Martinez as they were before. So 

the only thing that changes was where you went to enforce 

those rights. 

As a matter of fact, the Supreme Court in Martinez 

said that the enactment of the Indian Civil Rights Act had 

the effect of changing the law which the tribes were 

obligated to apply. 

So there isn't any question as a result of the 

Martinez case as to the substance of the Act. It is only a 

procedural question as to where you go to enforce the Act. 

The Supreme Court added in Martinez that Congress 

has plenary authority over India~- tribal governments -- and 

I'm quoting now -- •In the event that the tribes themselves 
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prove deficient in applying and enforcing• the Indian C~vil 

Rights Act, Congress could grant federal courts jurisdiction 

to enforce the Act. 

So in the words of the Supreme Court, the issue 

that is faced by the Comruission then.is -- and again I'm 

quoting -- •wnether the tribes themselves have proved 

deficient in applying and enforcing• the Indian Civil Rights 

Act. 

Since Martinez, the Civil Rights Division of the 

Justice Department has received a number of complaints. 

Maybe it would b~ best to just quickly summarize generically 

the types of concerns that we have heard from people. 

We have received a total of about 45 complaints 

which have alleged perhaps 55 or 60 separate violations•of 

the Indian Civil Rights Act. Those complaints basically 

came from 28 separate tribal governments. In other words, 

the allegations were leveled at 28 separate tribes. 

And it is important to point out -- and I want to 

make it clear at this point -- that these are allegation. 

There is no adjudicated decision that there has been any 

wrongdoing. These are simply complaints that have been 

received by us. 

Of the complaints that we have received, 

approximately 75 dealt with the alleged wrongdoing on the 

part of the tribal court -- the lack of the right to have 
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attorneys present, the lack of a jury trial, interference 

perhaps by the tribal council, which seems to be a major 

concern of those who complained to us, that tribal councils 

interfere with tribal courts. 

Thirteen of the complaints we have received have 

dealt with tribal election matters, essentially questions of 

due process and of equal protection, alleging allegations of 

unfairness in the holding of tribal elections. 

Six complaints have alleged problems in hiring by 

tribal governments. The allegations typically are of 

nepotism, that there are hiring decisions that are not made 

on the basis of merit but yet are made on the basis of 

nepotism or favoritism or some other type of thing such as 

that, which would violate the due process provision of the 

Indian Civil Rights Act. 

Finally, we have received, I think, four cases of 

complaints of violations of the Indian Civil Rights Act in 

the area of tribal housing, principally in the area of 

housing assignment policies, who is actually assigned to 

tribal housing. 

This is a capsule overview of the types of 

complaints that we have received. 

We are aware, in addition to the complaints that 

we have received, of a number of .federal court cases which 

have been critical of tribal enforcement of the Indian Civil 
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Rights Act post-Santa Clara. 

We are also aware of the study I alluded to 

earlier, and that is the report of the President's 

Commission on Indian Reservation Economies, which 

essentially recommended that there be consideration given to 

a return to what I think the Commission called federal 

appellate jurisdiction where, as a result of matters that 

arise on the tribal level, appeals could be taken to a 

federal court. 

Essentially, to conclude the introduction, there 

is a statement I'd like to make this afternoon. Essentially 

what we see as the issue is whether or not there is 

effective enforcement of the Indian Civil Rights Act 

post-Santa Clara. What we think the contribution of the 

Civil Rights Commission could be in this regard is to 

identify and define as clearly as possible, to focus what 

the issues are, to identify the criteria and the factors and 

the variables that play a part in this concern, particularly 

the contrasting values that are apparent between tribal 

governments and courts. 

When I say •contrasting values,• I don't mean to 

make that negative. I mean there are legitimate differences 

between tribal governments, and that these legitimate 

differences certainly have to be _recognized and identified 

and dealt with. 
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Also we think it would be helpful for the 

Commission to consider this problem of enforcement of the 

Indian Civil Rights Act. In the historical context in which 

it arises, the relationship between the federal tribes and 

the United States and the history of tribal governments is 

an important context in which to frame or to structure a 

Commission inquiry into this matter. 

Third, we think that if problems are uncovered, it 

would be very helpful to identify potential alternatives, 

and to list, for example, the· pros and· cons of each would be 

of tremendous help in focusing a decision by policymakers on 

what alternatives there are lik.ely to be. 

And finally, of course, to. make specific 

recommendations as to how some of these concerns couid be 

remedied. 

That concludes the statement that I have. I'd 

certainly be happy to answer any questions. Again, I want 

to thank you very much for the opportunity to be here 

today. 

CHAIRMAN PENDLETON: Thank you, Mr. Schermerhorn. 

(Mr. Schermerhorn's complete statement follows.) 
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CHAIRMAN PENDLETON: I think we'll go down the 

line and get all the testimony and then have some 

discussion. 

Next is Judge Lorraine Rousseau. 

JUDGE ROUSSEAU: Could I bow to.Mr. Myers and have 

Mr. Myers go first? 

CHAIRMAN PENDLETON: Certainly. Deference is 

always in order. I unders~and. 

JUDGE ,ROUSSEAU: Thank you. 

CHAIRMAN PENDLETON: Mr. Myers is the Executive 

Director of the National Indian Justice Center. It is an 

Indian-owned and operated non-profit corporation. The 

Center P.rovides legal education, research, and technical 

assistance designed to improve tribal court systems and the 

administration of justice in Indian country. Mr. Myers is a 

graduate of the University of California at Berkeley's 

School of Law and has been training tribal court personnel 

for the past eight years. 

STATEMENT OF JOSEPH A. MYERS, EXECUTIVE DIRECTOR, 

NATIONAL INDIAN JUSTICE CENTER 

MR. MYERS: Thank you, Chairman Pendleton. I'd 

like to thank you for the opportunity to make a statement at 

this briefing. 

I'd like to begin by s~ying one thing. Chairman 

Pendleton, you made a statement as to the worthiness of the 
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Washington Post article of September 1984 as being helpful 

in this particular study or investigat'ion. There was 

recently an article in the Minneapolis Star-Tribune that I 

thought was the same sensationalism that you found in the 

Washington Post article. 

These articles focused on three Indian 

reservations. There are 144 tribal courts throughout the 

United States. I would hope that we don't ground this 

particular effort in those newspaper articles or with regard 

to those three difficult situations -- the Rosebud, the 

Cheyenne River, and the Red Lake situation. 

CHAIRMAN PENDLETON: I can assure you that that is 

not the intent. I was just citing the fact that we did get 

information that we· had not been able to get before, sort of 

like firsthand. But let me assure you that it is not 

grounded in those three articles. I think it just helps us 

to begin to focus in on the entire situation. 

MR. MYERS: Thank you, Chairman. 

CHAIRMAN PENDLETON: I hope that is a clarifying 

statement. 

MR. MYERS: Thank you. 

I'd like to begin by saying also that when we look 

at the Martinez decision in 1978, I think we also have to 

look at what happened in 1978. ~here was another 

u. s. Supreme Court decision called the Oliphant v. the 
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Suquamish Tribe of Indians, which came down in the same 

term. In that particular decisiol), the United States 

Supreme Court took away criminal jurisdiction over 

non-Indians on Indian reservations, non-Indians who violate 

the laws of particular Indian tribes. 

Now, together with the Martinez decision, I think 

we have some very, very strange reasoning with regard to 

Indian affairs. The Supreme Court in the Martinez decision 

essentially reaffirmed the two purposes of the Indian Civil 

Rights Act of 1968. The first purpose of the Indian Civil 

Rights Act of 1968, of course, was to assure and guarantee 

the civil rights of individuals on Indian reservations from 

the overreaching of tribal governments. 

The second objective of the Indian Civil Rights 

Act was to promote tribal self-governments. And to do this 

within the framework of one piece of legislation, I think, 

is a very difficult proposition. I think we have to give 

way to one or the other. 

When we look behind 1968, we come to 1924, and 

that is when Indians were granted citizenship in the United 

States. 

we look at the beginning of Indian reservations in 

1850 or thereabouts, and yoµ will find there was no concern 

about civil rights. The only coq_cern was the 

government-to-government relationship to some degree. 
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Indians were moved out of the way of the emerging American 

society and put on Indian reservations. 

The first rule of order, law and order, was the 

military. After that was the civil federal agent. And the 

agency symbolically is still there today with the Bureau of 

Indian Affairs agency offices throughout Indian country. 

Only in recent years has any real effort been made 

to deal with the individual's civil rights, of people on 

Indian reservations, both by the Federal Government and by 

tribal governments. 

I think we have to look very closely at what 

happens here and the dynamics of tribal governments 

historically, and that is that tribal governments have had 

to follow the lead of the Federal Govern.~ent because many, 

many years ago there was created a federal dependence, a 

federal economic dependence upon the Federal Government by 

Indian tribes. 

Therefore, if there was concern by the Federal 

Government for individual rights, it has only been in recent 

years. 

In 1934 when the Indian Reorganization Act was 

passed and many tribes organized under the Indian 

Reorganization Act, there was no concern about separation of 

powers because at that time some.wise person thought that 

tribal governments were very small and very remote and 
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there was no need to deal with the formality of separation 

of powers. 

So it has been, I think, a struggle with regard tc 

developing tribal governments since 1934, and we come to 

where we are at today. 

Mr. Schermerhorn talks about 55 complaints. we 

have 144 tribal courts throughout the country. It seems to 

me that we a.lso talk in terms of some tribes do not have 

these problems and others do. 

I am very concerned about being able to 

orchestrate your study and your investigation in order to 

get the most genuine information in order to do something 

productive wit.h regard to 
0 

providing and protecting civil 

rights in Indian country. I think that when we get by the 

alarmist situation that we have very prominent in the 

newspapers, you will find that there are efforts afield in 

Indian country to develop these systems and to improve these 

systems. 

I think one of the things that has been extremely 

difficul~ throughout this -- and it's prob~bly something 

that in every area you deal with you will find the same 

issue -- is the issue of funding and the lack of adequate 

training because of funding problems. 

And it is very critica~ with regard to Indian 

country because that federal dependence was created 
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deliberately back in the 1850s to remove Indians to isolated 

reservations. And if we are going to sever that economic 

dependence, it is going to have to be done extremely 

carefully. I don't think you can do ft in one fell swoop 

with a piece of legislation. 

tam very concerned about federal court review of 

tri'bal court decisions. I think perhaps when you do examine 

that area, if you're going to consider'federal court review 

at all, that it be done on an limited basis. 

We are dealing with tribal courts, courts of 

separate sovereign governments. I think we all are aware 

that that has been very pronounced by United States Supreme 

court decision historically, and I ,.think that some of those 

tribal governments work very effectively today. So I don't 

think we can put it all into one pot when we deal 

legislatively with regard to developing these institutions 

and protecting civil rights. I thin'k federal court review, 

if it is at all a consideration, has to be done on a limited 

basis. 

The separation-of-powers issue that causes a lot 

of problems in Indian country, where councils interfere with 

tribal court operation, is a difficult situation, but I 

think it is a situation that has to be resolved at the local 

level, perhaps with some encourag;ing legislation, but I 

think it is a local governmental problem that perhaps will 
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emerge positively in the future. 

I ·think one thing that Hr. Schermerhorn did not 

address, which I think is more appropriate for me to 

address, is that when we look at Indian civil rights 

violations in Indian country, I think we also have to look 

at the role of the u. s. attorney. We can look at tribal 

governments causing problems with regard to voting and 

membership issues. I think the u. s. attorney sometimes 

causes us some extreme frustration in Indian country when 

the u. s. attorney fails to prosecute certain cases. 

And I think the chronic problem that many tribal 

court people have discussed and criticized over the years is 

a situation where there is an Indian versus an Indian or 

there is an Indian criminal and an Indian victim. 

Oftentimes those kinds of cases are not as enthusiastically 

prosecuted as where you have an Indian defendant and a white 

victim. 

There never has been a national policy with regard 

to the u. s. attorney's approaches to criminal matters in 

Indian country, and I think that it's about time that one is 

created. I think it would solve many problems, many law 

enforcement problems in Indian country. 

One thing that I think should be developed, which 

will enhance the competency of t~ibal court jurisdictional 

substance in the future, is the establishment of more 
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regional appellate systems. I know that there is one in 

Lorraine's area. There needs to be, throughout the country, 

a network that is built throughout Indian country so that 

this isolation that was created deliberately back in the 

1850s can fall to one side and some productivity can be 

developed by networking the judicial systems of Indian 

country. 

I am involved in training on a national level. We 

provide training to tribal court personnel with a contract 

through the Bureau of Indian Affairs. And we have had 

problems with regard to acquiring funding that would make 

training more meaningful. 

One thing that we have attempted to do, but 

because of a lack of funding we have not been able to 

operate it thus far, is to create a certification program 

for tribal court personnel that would operate on a volunteer 

basis, whereby we would create certain levels of competency 

based upon experience, education, and testing. This would 

include judges, advocates, clerks, court administrators who 

wanted to be certified through this particular program. It 

would tie together the training that we conduct and give it 

some substance for the future, and I think that it would 

also allow more recognition by jurisdictions that surround 

various reservations with regard ..to the comptency of the 

people who operate these systems. 
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I'd like to key off one remark that Jim made with 

regard to the independence of the judiciary. I don't think 

we should lose sight of the fact that in the American system 

the independence of the judiciary perhaps isn't that 

independent. It is more prominent in Indian country because 

we have smaller systems and we have more pronounced 

incidence of nonindependence. But I'm sure that we are all 

aware that the political system sometimes stacks the 

philosophy of certain judicial systems throughout the United 

States, both within the state jurisdiction and within the 

federal system. 

Basically that's all I have as far as my remarks. 

I will be happy to answer questions at the end of the 

session. 

CHAIRMAN PENDLETON: Thank you, Mr. Myers. 

Our next briefer is Lorraine Rousseau who is th~ 

Chief Judge in the Sisseton-Wahpeton Sioux Tribal Court. 

She is also the chair of the board of the Northern Plains 

Tribal Court Judges Association. 

Welcome. 

STATEMENT OF LORRAINE ROUSSEAU, CHIEF JUDGE, 

SISSETON-WAHPETON SIOUX TRIBAL COURT 

JUDGE ROUSSEAU: Thank you. I am happy to have 

this opportunity to be with you ~oday. I didn't know if I 
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was going to make it in to the airport--· a bit fearful 

but I am happy to be here. 

I am here representing tribal judges from a 

five-state area: Wisconsin, Minnesota, North Dake.ta, South 

Dakota! and Nebraska. 

we held a meeting in Aberdeen, South Dakota, on 

January 24, and at that meeting the tribal judges asked me 

if I would represent their interests to you people. So sane 

of the things I'm going .to be talking abou.t are with the 

sanction of the judges in my area, the ones that attended 

the meeting. 

But I do want you to kn9w that in Indian country 

the tribal judges are working towards a concerted effort to 

correct some of the problems that are in the judicial 

systems on our reservations. We are aware of what those 

problems are, and we are in the process of attempting to 

correct them. 

One of the problems Kr, Schermerhorn mentioned 

and Mr, Myers touched on it briefly -- is the_ appellate 

system, the appellate or review or judicia~ review. 

On our reservation we have a separation of 

powers. It is a constitutional separation of powers that 

went out for referendun vote to the people in 1978. So we 

operate a completely autonomous !ndependent court system. 

Not only that, but our tribe is a member of the Inter-Tribal 
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Court of Appeals, which includes six other tribes, four of 

them in' the State of South Dakota, the Omahas from the State 

of Nebraska, and the three affiliated tribes from Fort 

Berthold, North Dakota. We are presently in the process of 

pulling in our eighth member. 

Through this Court of Appeals we have had some 

Indian civil rights cases that came in to us. One of the 

issues that keeps coming up is the tribe's sovereign 

immunity, The Inter-Tribal Court of Appeals ruled, through 

a case called Miller v. Adams, that the Indian Civil Rights 

Act waived the t,ribal sovereign immunity. Most 

constitutions contain a provision that they have to consent 

to be sued. 

So that took care of that problem as far as the 

Indian Civil Rights Act is concerned among our member 

tribes, the ones that belong to our Inter-Tribal Court of 

Appeals. Our goal is to pull in every tribal court in the 

Aberdeen area. And as Mr. Myers touched on, we would like 

to see the Bureau or someone help us set up courts of this 

nature throughout the nation, and possibly.even a Supreme 

Court of Indian Nations. 

We do not like the idea of judicial review by the 

federal court system because we see it as another chipping 

away at the sovereignty of tribes. Everybody gives that lip 

service, but when there are some problems on th• reservation 
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it appears that that sovereignty status is ready to be 

jerked. And this is what we are fearful of, and this is why 

we are joining together to make this united effort to 

improve our court system by ourselves. I believe we can do 

it. 

As Mr. Myers testified, it is something that we 

feel is going to resolve itself. We have to remember that 

the courts in the United States, the federal and state 

systems, are much, much older than we are. The court in the 

Sisseton-Wahpeton tribe is only 14 years old, and yet I 

believe we run a system just as competent and just as 

efficient as any state or federal court system there is. 

Now, I'm bragging, but in light of the negative 

publicity that tribal courts have been receiving, I think 

somebody needs to stand up and brag about what some of our 

tribes are doing. And I give my tribe credit for having the 

foresight back in 1978 to take this to the people of our 

reservation and to create a true separation of powers on 

paper. 

Now, I didn't come here prepared. I was asked at 

the last minute, yesterday afternoon, and I left for Sioux 

Falls last evening. So I am just going to jump around 

here. 
1 

CHAIRMAN PENDLETON: Excuse me. I think tha.t's 

okay. If you want to send us some information later that 
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better explains what you'd like to do, Judge Rousseau, feel 

free to do that. That's all right with us. This is not a 

matter of having something. today and closing it today. But 

I -think we need to have all we can get our hands on to 

understand a problem that is somewhat foreign .to us, too. 

MR. LATHAM: As Staff Director, let me say that I 

appreciate your being able to come on s.uch short notice. 

believe we had somebody snowed in. 

JUDGE ROUSSEAU: That's right. 

Through our organization, and through the 

Inter-Tribal Court of Appeals, I have had .a lot of close 

contact with judges from South Dakota, North Dakota, 

Minnesota, Wisconsin, and Nebraska. And it's true the 

tribal courts do have some problems. Our problem is council 

people who get into power, who want the tribal courts under 

their thumb. They are not informed about the importance of 

an independent judiciary system. And I think that, coupled 

with the lack of funding to adequately pay competent judges, 

is a big factor in the problems that we are having on the 

reservations today. 

Now, on my reservation I am appointed for a 

four-year term of office. And I just recently came up for 

reappointment, and I will be serving another four years. So 

we don't have the continuity of iudges -on reservations. The 

reason for that. is, like I said, inadequate funding. If you 

I 
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have to put up with the political hassl~ and draw $15,000 a 

year, how long are you going to stay? 

So we have had good judges that were appointed to 

the bench but could not stay for those two reasons. I'm not 

making all that much money. My present salary is $18,750. 

But I stay because I care about my people, and I care about 

providing a good, fair justice system for our people, and I 

care about helping the other Indian people throughout the 

Indian country doing the same thing that we are doing. 

I think one of the ways we can do this is by 

example, by getting together and sharing ideas, by training, 

and an adequate budget. I think that is very much a part of 

the problem. But I don't see where that is going to be 

resolved because we have never been a priority under the 

Bureau's funding process. 

Mr, Ralph Gonzales appeared on a panel on the 

Rosebud Reservation, I believe 'it was the early part of last 

summer, and I was on a panel at. that very same meeting in 

Rosebud. He told us that the Bureau didn't even know how 

they come up with the figures that they give to the tribal 

court. So it ranged anywhere from $23 per case to $2,300, 

Now, this is just what I can remember. The 

figures might be different, but that is a great variance. 

So some courts are get~ing adequate funding and 

some courts are getting inadequate funding. I believe the 
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Rosebud tribe can afford to pay their chief judge $30,000. 

I believe that the Pine Ridge Sioux tribe can afford to pay 

their judge $30,000. But Sisseton's chief judge gets much 

less than that. And Crow Creek, who handles probably 100 or 

200 less cases than our reservation, has to have a part-time 

chief judge. They can't even afford a full-time judge. 

They can't afford. a full-time prosecutor. 

And we're much better off than the Crow Creek 

people l:•ecause I do have a full-time prosecutor, I have an 

assistant prosecutor, and my court works smoothly because we 

have continuity of staff. Everybody has been there for a 

number of years, and everything functions smoothly. 

But I am fortunate. I have a professional 

attorney in the position of prosecutor for $18,000, and 

everybody asks me, •How did you do that?• Well, I don't 

know what they pay attorneys over in Minnesota, but she's 

from Minnesota and we are really pleased with her. 

Getting back to the violations that have occurred, 

we are not saying that they haven't occurred, but I don't 

think that it is entirely the tribe's fault, either, that 

some of thase violations have occurred, especially in the 

area of election disputes. 

Now, I sat on an appellate case that came from the 

Rosebud Sioux tribe and it was a~ election dispute. I wrote 

the opinion for the court. And there were allegations of 
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collusion with the Bureau superintendent. And I don't know 

how many of you are aware of how all this works on a 

reservation, but under the tribe's constitution, just about 

every tribe that I know of has this provision where you have 

to have the secretary's approval. Well, the secretary's 

approval means the Bureau of Indian Affairs, and it usually 

comes down at the l~cal level meaning the superintendent at 

our agency, whatever tribe you're talking about. 

So they have the approval or disapproval of power, 

whatever it is that the tribe wants to do. But the tribal 

council is involved there, too, because they have the power 

to get rid of superintendents, 

I don't know if you see where I'm gett}ng to. But 

you have the problem, then, of the superintendent getting 

involved with tribal election disputes or whatever. They 

can approve or disapprove. And they can jump on whoever is 

in power or whoever they think is going to be in power in 

order to keep their jobs because, as I know it, tribal 

councils can oust superintendents. 

So there you have the court sitt~ng over here 

trying to 'handle an election dispute that's a crazy mess 

over here because of the people in power, both in the Bureau 

and in the tribal government. 

And I think we have ha~dled it from the judicial 

standpoint very well. The election disputes that have come 
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through our appellate court were resolved in a neat way. 

The tribes that brought these election disputes abided by 

our opinions. We had no problems with any of the tribes 

when we have delivered our opinions. They didn't like it, 

and they threatened to withdraw, but they didn't. They 

stayed in. And I think they are proud of the fact that they 

have an independent appellate review system. 

I can't think of anything else that I wanted to 

talk about except in the area of a position that the tribal 

courts did have in our area. We had a Judicial Services 

specialist at the Aberdeen Area Office. This lady had been 

in government for 20 years -- well, not in government, but 

she had been a tribal.judge for I believe 11 years, and then 

another nine years with the Bureau of Indian Affairs as a 

Judicial Services specialist. And this lady was helping the 

court. She was writing codes. She was coming out acting as 

a mediator between tribal councils and court. We had 

somewhere, as judges, to go for advice. 

When budget cuts first started coming down, she 

was out, and some of us judges wrote letter,s to the 

congressional people, and this is why I don't think the 

Bureau is going to make this a priority, because we want 

them back and I don't think anything has changed since 

then. 

But this position was zapped. And when I received 
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the letters back from the congressional people that I wrote 

to, there was a letter attached from the Aberdeen Area 

director saying that due to budget constraints positions had 

to be cut, and so on and so forth. 

Well, she was going to be demoted? She was set 

up. I believe she was set up. But she couldn't be demoted 

because she rated high enough on some point system, so she 

could have bumpe~ somebody else there. What happened? The 

Bureau created a position. What is this? -- OEO or 

something like that, where they look to the Bureau 

employees' rights? 

CHAIRMAN PENDLETON: I'm not so sure. The 

Department of the EEOC. 

JUDGE ROUSSEAU: All right, that's what she does. 

She sits in her office, and if an employee is going to be 

terminated or suspended or whatever, she jumps in there and 

she advocates for them with the system. She could save them 

thousdnds of dollars, I guess, because they avoid lawsuits 

that way. 

But this was a newly created position, so the 

money was moved from Judicial Services over here to this 

newly created position. so that leads me to believe that 

the Judicial Services specialist position was not cut due to 

the budget constraints: it was c~t for some other reason 

that I think t_his lady could tell you more about. 
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But we wanted that position because as judges we 

needed somebody experienced to assist us. And that got 

chopped right from the word •go.• And I wouldn't mind if I 

found out that it was chopped, period, and the money wasn't 

put over here like what happened down there. 

But I don't have anything else that I can think of 

other than that, that we did have a good person in a 

position that was really helpful to us. But it appears that 

every time we get close to getting the assistance we need, 

somebody takes it away from us. Of course, the government 

giveth and the government can taketh away. 

CHAIRMAN PENDLETON: Thank you very much. 

Are there Commissioner questions? 

Commissioner Guess, do you have a question? 

COMMISSIONER GUESS: I'll listen a while, 

Hr. -Chairman. 

CHAIRMAN PENDLETON: Bob, go ahead. 

COMMISSIONER DESTRO: A couple of questions. 

First of all, on the question you just raised, 

Judge, what I hear you saying is that the administration of 

the courts plays second fiddle to the administration of the 

agency itself. Isn't that basically what you're saying? 

JUDGE ROUSSEAU: That's it. 

COMMISSIONER DESTRO: ~he agency's internal needs 

come over the needs of the tribe. 
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JUDGE ROUSSEAU: I believe that's correct, because 

when it comes down to 638 contracts -- and our court is a 

638 contract -- everybody is taken off the top before it 

even gets to our agency level to divide up, and then it's 

taken off at the ag~ncy level for the Bureau, and then the 

rest of th~ pie is given over to the tribe to divide, And 

we're a part of that pie. 

COMMISSIONER DESTRO: Let me just ask this in 

relation to what both Mr, Myers and you have said -- and I'd 

like you both to respond. 

If you could make recommendations with respect to 

not only what we do but with respect to what Congress would 

do,. would you suggest that the tribal court systems be seen 

as separate entities and then funded accordingly on their 

own budget line or whatever, without having to go through 

the Bureau or the Bureau being instructed, •This is the 

appropriation for tribal court•? 

JUDGE ROUSSEAU: Do you want to address that? 

MR. MYERS: Well, I don't think that kind of 

legislation would be appropriate, the separate funding. I 

think if we are going to talk about self-determination in 

Indian country and the development of tribal governm9nts, we 

have to look at the unit of government as a whole, I do 

think that legislation might be 1,n order in terms of 

improving tribal court systems by putting certain 
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.,requirements on funding. 

For instance, back in 1887 there was a general 

allotment act. It was called the Dawes Act. It was a 

negative piece of legislation for Indians in that what 

happened is an Indian was given 160 acres and the 

opportunity to become au. S, citizen, provided he jumped 

through a few hoops. 

Well, some of the people jumped through a few 

hoops but most Indians didn't. And in the process, 

something like 90 million acres of reservation land was lost 

because once the lands were divided up in allotments to 

heads of household, then the surplus of those reervations 

were opened up to homesteading for non-Indians. 

Now, that same principle could be something that 

Congress might look to in terms of expanding the 

jurisdiction of tribal courts. For instance, tribal courts 

need to recapture this criminal jurisdiction over 

non-Indians. It's wrong, it is totally unreasonable, for 

white people to come on the Indian reservation, to commit 

crimes against the tribe, and get away scot-free. 

We are sitting here talking about civil rights. 

That really flies in the face of tribal governments and 

Indian people, more so than the individual Civil Rights Act 

violations, I think, that are th~ run of the mill in 

election disputes and that kind of thing. 

76 



Ezhlblt No. 2 (continued) 

186 

But I do think if we are going to talk legislation 

for improving tribal courts, we have to do it in a situation 

where there is an upgrading of the systems wi'thin that 

legislation, And you have to look at it as a total 

government. I don't think you would ever get the tribal 

councils nationwide to accept the situation where tribal 

judiciaries are going to get their separate funding, which I 

think is just a difficult proposition, 

COMMISSIONER DESTRO: The reason I asked the 

question is I'm trying to understand precisely what 

legislation might do and to get a handle for ourselves. 

I understand what you're saying about the 

sovereignty of the tribes and why it would be objectionable 

to have the federal court sit in judgment over such a 

sovereign court system, It would seem to me that the tribal 

court systems are seen as being a part o'( the separate 

sovereign government, just like the state court systems 

are, Then you don't have federal court sitting in judgment 

over state court systems, except the United States Supreme 

Court, of course. And you would treat th~m approxmately 

the same way. The question is how do you deal with civil 

rights problems within a system. 

Am I misunderstanding? 

MR, MYERS: Well, we h~ve certain situations in 

Indian country that are very sensational, I think if you 
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took a negative tribal court situation and dealt with it 

I think you can find room for improvement and the ability to 

improve. And on the other side I think you will find 

positive tribal courts functioning without any procedural 

problems with regard to civil rights guarantees. 

So I think what needs to be done is to improve the 

systems so that the systems are not further eroded and 

further elimnated. If we had legislation that would allow 

tribes the opportunity to improve their systems by meeting 

certain requirements and in doing so, lets say, gaining 

criminal jurisdiction over non-Indians again, maybe being 

able to assume the responsibilities that were more or less 

removed in the Major Crimes Act, and those kinds of 

incentives for improving the systems. 

As it is right now, I think there is so much 

limitation on it -- a $500 maximu.~ fine and six months in 

jail. You have a situation where you have a murder on the 

reservation, an Indian murders an Indian. If the 

u. s. attorney says, •No,• the only way anything can be done 

is prosecuting that person in tribal cour~_for unlawful 

discharge of fireanns, if that kind of ordinance exists, and 

then the maximum penalty, of course, is $500 or six months 

in jail. And that's a joke for a murder. 

COMMISSIONER DESTRO: ~at would you suggest, 

then, that we should look at? To bring up those kinds of 
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anomalies? To stay out somewhat of the sovereignty issue 

because our jurisdiction really deals more with how 

justice is being administered, and to recognize that it's 

there but to deal with ways in which the system might be 

improved? I'm trying to. get a handle on what you think we 

can contribute as the Civil Rights Commission to this. 

MR. MYERS: I think at the onset you have to look 

at tribal court jurisdiction as some 144 tribal courts out 

there. Now, we look at these violations as, say, 50 

complaints to the Department of Justice, involving something 

like, I think Jim said, around 28 tribal courts. That's a 

minority. And I think if we c~n keep it in perspective -­

granted there are some problems, and some serfous problems, 

but there are also good things happening. 

And too often what happens when you look into 

Indian country from the outside, you look at Indians as one 

Indian with a blanket and a feather, and that's it. And 

it's not that way. We're not one homogeneous group. There 

are something like 200 different dialects and different 

language groups throughout this country that are distinct 

and are still there. And the same with the various 

traditional cultures. 

I guess the biggest illustration is the Bureau of 

Indian Affairs, one Bureau of In~ian Affairs for 

administering Indian problems and Indian issues. 
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Too often you'll find that the biggest reason _why 

we are where we are at today in terms of Indian affairs is 

because .of the distinct, unique cultures involved in all of 

these societies. If we were one big homogeneous group, 

there would not be a United States of America. 

CHAIRMAN PENDLETON: Thank you. 

JUDGE ROUSSEAU: May I say something? 

It seems to me that I remember somewhere when I 
• 

was going to college that we were told social change comes 

about through turmoil. All right. That is what's happening 

o~ some of the reservations at this point in time. It 

happened on the Rosebud Rservation I believe two years ago, 

when the chief judge was thrown in jail for issuing the 

restraining order on an election matter. 

One of the ,court administrators just recently got 

elected into office -- Alex Lunderman. He was the one that 

, brought this meeting here to the council's attention. He 

wants to get the court system straightened.up because he's 

seen some of the things that happened during the period of 

time when he was court administrator. By the way, he was 

fired from that court system. I don't know if it's 

justified or not. 

I believe the same thing is happening on the 

Cheyenne River Reservation. They are another reservation 

-that received some adverse publicity in that article in the 
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Minneapolis Tribune. On that reservation a committee was 

forned, a Committee for Clean Government. And just recently 

three gentlemen from the tribal council were indicted and 

think they are awaiting sentence in federal court. 

Now, that was through the efforts of this 

Committee for Clean Government, What I am trying to say is: 

Has not the United States been through the very same thinq 

to bring about effective change for this country -- the 

riots that have occurred in the ghettos? 

Well, the same thing is happening on the 

reservation. What we are saying is why can't we have the 

opportunity to bring about our own change without some 

legislation that is going to take away more of our 

sovereignty. We feel we can handle it, and we feel that we 

can do it. But we can't do it overnight. And I think what 

is happening on the reservations is the people are getting 

tired of having these violations occurring, and they are 

making some efforts to correct those problems. 

That's how change comes about. You know, there is 

a big turnoil and the people take care of it. 

MR, SCHERMERHORN: Following up on what Judge 

Rousseau just said, the next level of analysis is to look at 

the structure• of tribal government, the format of tribal 

government, its infrastructure, ~o determine whether or not 

these checks and balances which will permit good government 

81 



Exhibit No. 2 (continued) 

191 

are in place. 

Part of the problem is that, as Joe indicated, in 

the past the Federal Government, I'm sure, did not pay the 

type of careful attention to the nature of developing tribal 

government as perhaps was warranted. And many, many years 

ago there may not have been the· structures in place in 

tribal government or like separation of power, like 

pluralistic considerations that are more prominent perhaps 

on the federal level. And that these types of 

considerations, if they are absent, are going to perpetuate 

the types of problems that we have heard talked about. But 

if they are in place, perhaps then it will lead to a 

resolution of matters by the tribes themselves. 

I think one of the things we mentioned before, one 

of the reasons why the federal court exercised jurisdiction 

for 10 years was not, I don't think, in an effort to 

interfere with sovereignty of tribal governments but it was 

a federal law, a federal act of Congress, and that is why 

the courts assumed until Martinez that they had authority, 

that because it was a federal law, normally the federal 

courts would have jurisdiction over it. But one of the keys 

is the nature and structure of the tribal governments 

themselves. 

CHAIRMAN PENDLETON: J~st let me ask the question: 

Your last bit of testimony is interesting. It seems as 
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though we have a collision course between what the Federal 

Government thinks is an appropriate tribal justice system 

and what the tribes themselves think is an appropriate 

tribal justice system, and it does not seem to me that the 

information we have before us, including the current 

legislation, is appropriate to resolve the differences. 

What I think I hear Mr. Myers and Judge Rousseau 

saying is maybe they don't want what we said they should 

have. Does that.make it necessarily wrong? And is what we 

have in there necessarily right? 

I'm just trying to get to the issue of how all 

this is resolved. I read the Indian Civil Rights Act, and 

it reads like it would be something for thos~ of us who are 

not Indians. I say that in all deference to the Act itself 

and the kind of work that went into it. 

But, Bob, you will recall and this is another 

matter -- when we all went to Nebraska talking about the 

Christian school situation in Nebraska, we had to be very 

careful that that was what might have been Fourteenth 

Amendment action and that was the First Amendment kind of 
'• 

thing. And I began to develop at that point a better 

appreciation for the First Amendment, having been in that 

situation. 

Now, it seems to me th~t maybe some of us who have 

to have these hearings -- maybe we go there with a bias as 
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to what it is that we are doing that you don't like, Judge 

Rousseau, and you, Mr. Myers, obviously don't like it 

because you talked about the fact that if a white man comes 

to the reservation, or I guess if a black man comes to the 

reservation, and they do something bad, there's not much you 

can do to us. We are extracted from the reservation and put 

in another court to have our cases handled. 

So I don't know what we do in terms of a hearing. 

What do you want to see us try to resolve in this case? 

You've got a position: they've got a position. We are 

concerned about the civil rights of people in this country. 

How do we bounce off culture and sovereignty and all those 

in keeping with ctvil rights? 

MR. SCHERMERHORN: The issue, at least from the 

perspective that I look at it, from my perspective, is this: 

Congress, when it considered for a period of seven years the 

Indian Civil Rights Act, considered precisely the type of 

concerns, Chairman Pendleton, that you have mentioned. And 

when it passed the Indian Civil Rights Act it made a number 

of very, very specific exemptions that tri~d to balance the 

types of issues that are present here. 

But unless we are going to say that the Indian 

Civil Rights Act ought to be changed or ought to be 

modified, which was not the subj~ct of the Martinez case, 

and which is not really something that I am aware has been 
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at issue -- the issue is: Is a law of Congress now being 

enforced? That law was passed, and you have a federal 

statute on the books. And the types of considerations, at 

least from my reading of the legislative history, were very 

much a part of the debate that went into that legislation. 

CHAIRMAN PENDLETON: Are you going to say, then, 

that with the seven years of debate and the enactment of the 

Act, we still have problems? 

MR. SCHERMERHORN: There are still differences in 

values and considerations between tribal governments and 

nontribal governments. And the two purposes of the Act 

that Joe Myers mentioned,.to provide for civil rights and to 

provide for self-determination, have to be weighed and 

balanced. And these are the types of criteria and variables 

that I think the Commission would have to consider. 

But what we have before us is an act of Congress. 

CHAIRMAN PENDLETON: I'm clear. It looks like 

every time we try to legislate fairness we.have problems. 

MR. SCHERMERHORN: There is always going to be a 

debate as to the proper standards to be applied. 

CHAIRMAN PENDLETON: Judge Rousseau, do you want 

to comment? 

JUDGE ROUSSEAU: I feel in somewhat of a conflict, 

simply because the people are not suffering on my 

reservation, but on some reservations they may be. I know 
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what happened at Rosebud, actually happened, because I 

personally know Judge Garreaux. I know the things that are 

happening in the Cheyenne River are actually happening 

because my husband is a member of the Cheyenne River tribe. 

So I am in a conflict. I feel that if Congress 

does anything, it is going to be detrimental. I mean if 

they decide that the Indians can't handle it and they just 

want to take it away wi.th the stroke of a pen, that can 

happen. And they don't care that the Sisseton-Wahpeton 

Sioux tribe is doing a good job and is not violating 

anyone's rights. We are all put in the same kettle 

together. And if the whole soup gets thrown out, so do we, 

too. 
"•_,_'<A.• 

But I do feel there needs to be a limited judicial 

review for judges that get ousted on reservations. This 

happened at Cheyenne River to Judge LeBeau and Judge Walter 

Woods simply because -- well, it's a long story, but it was 

adverse to the tribal government, to the chairman at that 

time. And they didn't have anywhere to go. They went to 

the o. s. District Court. They kicked it out. Then they 

took it on up to the appellate system. In the meantime they 

were working it out. By that time it's almost time for 

another election, and these four people were kept from 

taking their seats on council. A,nd it was wrong. 

I know the judge at Crow Creek Sioux tribe was 
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ousted without due process. He was just sent a memo saying 

that, "Because you disqualify from cases, we no longer want 

you as a judge: you are terminated." He had no due 

process. He wasn't even called in front of the council to 

be able to present his side to refute what the council was 

saying. And where was he going to take his case? He 

thought about filing it in the court where he had just been 

ousted from. 

I guess what I'm saying is there may be a need for 

limited jurisdiction by the federal courts in certain 

cases. 

CHAIRMAN PENDLETON: Mr. Myers, would you perhaps 

want to suggest to us, either now or later, some specific 

sites for hearings? 

MR. MYERS: I'd just like to respond to JimIs 

statement that this is a federal law and·we have worked with 

it for seven years and then we have all these violations. 

I'm just not so sure that that provides an answer because 

how long did AT&T violate the antitrust statutes before it 

was ever prosecut·ed? And there are nuclear waste 

regulations and so forth. Those kinds of violations have 

gone on for years and years. 

You're dealing there with multinational 

corporations who have a lot of mqney and a lot of resources 

and affect governments both here in the United States and 
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elsewhere. You have out here in Indian country very limited 

resources economically and a dependence on the Federal 

Government. So it is very difficuit to say that tribes are 

violating the Indian Civil Rights Act, and we need to do 

something about it. 

I think you have to look at it in perspective 

because you have a minority of violations here. We have 144 

operating tribal courts, and we're talking about 28 

jurisdictions that are complained of. If we can stop it now 

and not let it increase to 48 in the future, by training, by 

more funds, those kinds of things -- because as I indicated 

before, and so did Lorraine, things are happening. You have 

the Plains Judges Association. You have emerging regional 

appellate systems. You have a developing training network. 

You have resources that are developing in Indian country. 

And for someone to say right now with authority 

that, "Indians, you can't do this anymore: we're going to 

have to change things,• I think is a terrible disservice to 

what this country stands for. 

CHAIRMAN PENDLETON:· Do you have some ideas about 

the sites we should go to, or do you want to write us a 

letter about that later? We have these questions from 

Rosebud. Mr. Latham would like that kind of information. 

MR. LATHAMs If I may ~.nterject, Mr. Chairman, to 

help our panelists, we are looking on the one hand for a 

88 



Exhibit No. 2 (continued) 

198 

site that is perceived as being a place where the tribal 

justice system functions relatively smoothly and in the way 

that it should, and we are looking for another site where it 

is generally perceived that the system is not functioning 

well, Whether Rosebud is one of thos~ sites or not, I don't 

know, But I'd like to hear all three panelists' views on 

that. 

MR, MYERS: Well, I'm not so sure the site is 

really the issue. I think it's ¥ho you get to these 

hearings, and the accessibility of the site should be an 

issue. 
. 

We talk about Denver as, let's say, a site where 

people can come who know what the issues are, those folks 

who have some severe problems, and those folks who have good 

operating systems. 

I'm not so sure it is necessary to have these 

hearings on or near a reservation. I think you can have 

more representation by having it conducted at a site that is 

accessible by many tribes. 

MR, LATHAM: If you were to name,,a couple of 

systems that on the one hand work well and on the other hand 

aren't perceived as working well, what would you name? 

MR. MYERS: Well, of course I'd have to start with 

Lorraine's as working well, 

(Laughter,) 
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The ones that are working well: Umatilla in 

Oregon: Warm Springs in Oregon: I think the Gila River in 

Arizona: Salt River in Arizona. I think the Navajo has a 

very good system: Colorado River in Arizona: the Acoma 

Pueblo in New Mexico1 I think the Flathead reservation in 

Montana. There are many others. I'd have to look through 

the list. 

MR. LATHAM: Feel free to supplement, if you'd 
,. 

like to write us a letter and suggest some additional 

names. 

What about working poorly? 

MR. MYERS: I'd rather write a letter. 

CHAIRMAN PENDLETON: Please write a letter. 

Judge Rousseau. 

JUDGE ROUSSEAU: I would agree with Joe on the 

tribes that he named, with Sisseton-Wahpeton, of course, as 

number one. And as a representative from the Plains Tribal 

Court Judges Association, we would concur with Rosebud as 

being one of th~ sites you should go to. we feel, and 

Rosebud feels, that everything started the~e from the 

Washington Post article, and they'd like to see it finish 

there. 

CHAIRMAN PENDLETON: Mr. Schermerhorn, if you 

can't tell us today, tell us lat~r, what are the kinds of 

things you would like us to look at in a hearing and the 
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kinds of personalities you might like to see, if not just by 

name the types of personalities that we should have at a· 

hearing in some locations. That is going to be critical as 

to how successful this whole hearing situation is. And 

remember, we are going to have more than one. It's a kind 

of a mini hearing. It would not be all Commissioners at 

each site, but we would share with Commissioners one or two 

sites, or one site at least, or however the staff sets it 

up, to be able to have as wide-ranging data collection and 

fact-finding as we can to be able to come to some decision 

about what kind of action we want to take on this matter. 

MR. SCHERMERHORN: I do have some thoughts, 

Mr. Chairman, and perhaps I can supplement them, but off the 

top of my head I would think that it would be very 

important, prior to any hearing taking place, to make 

certain there was good staff field work done ahead of that, 

to interview individua~s who work with the tribe -- not only 

tribal judges, but the tribal clerks for the court, police 

officers who are involved in the arrest processes and 

procedures, and other representatives of tribal government 

who are part of the process. 

In addition to that, it would be very helpful to 

take a look at the records that are generated as a result of 

these matters, which would b~ ve~y helpful. 

One thing I would like to say on the locations of 
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the Commission hearings, in response to Mr. Latham'• 

question, is that it is always going to be very much of a 

problem, as Joe pointed out, as to the location of the 

hearing. Because even if you held them on a Navajo 

reservation, for example -- I'm relatively familiar with 

Navajo -- there is no real convenient location. The capital 

of the Navajo Nation is in Window Rock but it's perhaps a 

state away. Part of the reservation is in Utah and another 

part is in New Mexico. You could go literally hundreds of 

miles and still be on the Navajo reservation. So to have 

people present to testify there is going to be very, very 

difficult. 

I would t~ink there would have to be a balance 

struck of who appears at the Commission hearings. For 

example, not only tribal government but also people who have 

been a part of the tribal justice process, either as 

plaintiffs or as defendants and so on. 

MR. LATHAM: Do JOU agree ¥ith Mr. Myers, then, 

that perhaps one of these hearings should be held in some 

accessible place like Denver where people could come in by 

air or bus? 

MR. SCHERMERHORN: I;'s accessible, Mr. Latham, 

for you and me. I'm not sure how accessible it's going to 

be for the people who are directly affected with the tribal 

justice system. I know for Judge Rousseau it's going to be 
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difficult to get from the Sisseton-Wahpeton reservation ~o 

Denver. 

MR. LATHAM: This is the balance we are trying to 

strike of the site selection because the idea of picking a 

reservation is precisely for us to go to a place and hear 

what people have to say. On the oth~r hand, if that means 

we are going to be narrowly limited to that particular 

location, mayb~ we should have one of the hearings held off 

the reservation. 

MR. MYERS: I really think if you ·are looking for 

a broad cross-section in order to develop a record that is 

going to be worthwhile, one site selection or one remote 

site selection may be problematic. When you go to Rosebud 

you're doing a follow-up to the Washington Post article and 

the Minneapolis Star-Tribune. Whether you care to 

acknowledge that or not, that is going to take place. 

I think where you get a broad cro·ss-section of 

tribal court people to an accessible area, then you are 

going to, I think, dilute that kind of influence on what 

your efforts are going to be. And I think yo~ get more 

genuine criticism both of the systems and input as to what 

they think are positive elements of the!r activities. 

MR. 'LATHAM: Mr. Chairman, if I may, I jus~ have a 

couple of follow-up questions fo~ Judge Rousseau. 

Judge, in your judgment should all the tribes 
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waive their sovereign immunity? 

JUDGE ROUSSEAU: The major reason for a sovereign 

immunity clause is because you don't want to deplete the 

resources of that entity. And the tribe doesn't have any 

money -- most tribes don't. We have a few rich tribes, but 

the majority of our tribes are in the poverty kind of 

situation. 

The only way I see the tribe waiving their 

sovereign immunity would be under the Indian Civil Rights 

Act when someone can be ordered to do something and there is 

no money damages. 

That's a tough one, but we did address it through 

the Inter-Tribal Court of Appe\ls, and that is what we 

said. 

MR. LATHAM: Let me ask you, too: What variables 

do you see as significant in insuring stable judicial 

systems that will secure due process for Indians? In other 

words, what variables or factors do you see as the important 

ones to secure due process for Indians in the tribal justice 

system? 

JUDGE ROUSSEAU: What variables or factors do I 

see in ensuring a stable justice system? 

MR. LATHAM: In other words, what would you say 

are the important things that wo~ld ensure -- Mr. Myers 

would like to answer, and then perhaps Judge Rousseau. 

94 



Ezhlblt No. 2 (continued) 

204 

MR. MYERS: The most obvious, of course, is m~ney 

for developing the systems. And I think the federal trust 

responsibility demands that these systems of justice develop 

so that they can comply with the Indian Civil Rights Act. 

Beyond that, if we are going to operate in the 

American democratic society, we are going to have to do 

something about separation of powers. I'm not so sure that 

we are going to be able to shove it down anybody's throat 

because some people feel there is no magic in separation of 

powers, and I think as a practical matter, if you look 

around the United States, you will find that is true. 

Nonetheless, in the small operating tribal governments, I 

think that is an issue and we have to deal with that. 

Also we have to -- and this goes along with the 

funding -- develop criteria and perhaps so that we can 

encourage more and more competent career-minded people to 

deal with the tribal court systems. If we can develop these 

systems so they are recognized on and off the reservation as 

tribal institutions of substance across the board, then we 

can encourage these kinds of people and rec.ruit these kinds 

of people to work within these systems. 

MR. LATHAM: By •separation of power• do you mean 

judicial independence? 

MR. MYERS: Judicial i)1dependence, judicial 

review. I think it's all in sort of a general category. 
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MR. LATHAM: I take it from your prior remarks, 

Judge Rousseau, that those concepts are critical in your 

estimation. 

JUDGE ROUSSEAU: Yes. I feel the reason we have a 

stable court system is because of the continuity of the 

staff and judges. 

HR. LATHAM: Thank you. 

CHAIRMAN PENDLETON: Thank you very much for 

coming here before us, and we will look forward to some very 

productive hearings. Thank you very much. 

Hr. Roberts, come and sit up here. 

It seems every time we get down to the regional 

director's report, everybody wants to hear something from 

the region, but they are seldom here to hear from the 

regional director. 

HR. DESTRO: Well, they're in the regions. 

CHAIRMAN PENDLETON: They're in the regions today, 

th~t•s for sure. They're scattered far and wide. 

Mr. Roberts, some of us who have braved the day 

are just waiting for you to take your seat ,and tell us what 

is going on in the Midwest. 

HR. DESTRO: I wanted to thank you for not only 

the summary, but I thought the summary of one big issue in 

each place was really very, very ~seful. I thought that 

gave you a much better sense for what the hot issues in 
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SANTA CLARA PUEBLO ET AL. V. MARTINEZ ETAL. 

CERTIORARI TO THE uNITED STATES COURT OF APPEALS FOR THE 
TENTH CIRCuIT 

No. 76-682. Argued Xovember 29, 1977-Decided May 15, 1978 

Respondents, a female member of the Santa Clara: Pueblo and her daughter, 
brought this action for declaratory and injunctive r~lief against petition­
ers, the Pueblo and its Governor, alleging that a Pueblo ordinance that 
denies tribal membership to the children of female members who marry 
outside the tribe, but not to similarly situated children of men of that 
tribe, violates Title I of the Indian Civil Rights· Act of 1968 (ICRA), 25 
U.S. C. §§ 1301-1303, which in relevant part provides that "[n]o Indian 
tribe in exercising powers of self-gowrnment shall . . . deny to any per­
son within its jurisdiction the equal protection of its laws." 25 U. S. C. 
§ 1302 (~). The ICRA's only express remedial provision, 25 U. S. C. 
§ 1303, extends the writ of habeas corpus to any person, in a federal 
court, "to test the legality of his detention by order of an Indian tribe." 
The District Court. held that jurisdiction was conferred by 28 U. S. C. 
§ 1343 (4) and 25 U. S. C. § 1302 (8), apparently concluding that the 
substantive provisions of Title I impliedly authorized civil actions for 
declaratory and injunctive relief, and also that the tribe was not immune 
from such a suit. Subsequently, the court found for petitioners on the 
merits. The Court of Appeals, while agreeing on the 'jurisdictional issue, 
reversed on the merits. Held: 

1. Suits against the tribe under the ICRA are barred by the tribe's 
sovereign immunity from suit, since nothing on the face of the ICRA 
purports to subject tribes to the jurisdiction of federal courts in civil 
actions for declaratory or injunctive relief. Pp. 58-59. 

2. Nor does § 1302 impliedly authorize a private cause of action for 
declaratory and injunctive relief against the Pueblo's Governor. Con­
gress' failure to provide remedies other than habeas corpus for enforce­
ment of the ICRA was deliberate, as is manifest from the structure of 
the statutory scheme and the legislative history of Title I. Pp. 59-72. 

(a) Congress was committed to the goal of tribal self-determination, 
as is evidenced by the provisions of Title I itself. Section 1302 selec­
tively incorporated and in some instances modified the safeguards of the 
Bill of Rights to fit the unique needs of tribal governments, and other 
parts of the ICRA similarly manifest a congressional purpose to protect 
tribal ~ov!)Jg_igpty fr2m. uwi'll1l..inJttference Creation .Df. .a..f.edew. cause.. 

97 



Ezhlblt No. S (continued) 

OCTOBER TERM, 197750 

Syllabus 436U.S. 

of action for the enforcement of § 1302 rights would not comport with 
the congressional goal of protecting tribal self-government. Pp. 62-65. 

(b) Tribal courts, which have repeatedly been recognized as appro­
priate forums for adjudicating disputes invoh·ing important interests of 
both Indians and non-Indians, are available to vindicate rights created 
by the !CR..\. Pp. 65-66. 

(c) After considering numerous alternath·es for review of tribal 
criminal convictions, Congress apparently decided that review by way of 
habeas corpus would adequately protect. the individual interests at stake 
while avoiding unnecessary intrusions on tribal governments. Similarly, 
Congress considered and rejected proposals for federal review· of alleged 
violations of the ICRA arising in a civil context. It is thus clear that 
only the limited review mechanism of § 1303 was contemplated. Pp. 
66-iO. 

(d) By not. exposing tribal officials to the full array of federal 
remedies available to redress actions of federal and state officials, Con­
gress may also have considered that. resolution of statutory issues under 
§ 1302, and particularly those issues likely to arise in a civil context, will 
frequently depend on questions of tribal tradition and custom that tribal 
forums may be in a better position to evaluate than federal courts. 
Pp. 71-72. 

540 F. 2d 1039, reversed. 

MARSHALL, J., delivered the opinion of the Court, in which BURGER, C. J., 
and BRENNAN, STEWART, PowELL, and STEVEXS, JJ., joined, and in all but 
Part III of which REHNQUIST, J., joined. WHITE, J., filed a dissenting 
opinion, post, p. 72. BLAcKMUN, J., took no part in the consideration or 
decision of the case. 

Marcelino Prelo argued the cause and filed briefs for 
petitioners. 

Richard B. Collins argued the cause for respondents. 
With him on the brief was Alan R. Taradash.* 

*Briefs of amici curiae urging reversal were filed by George B. Christensen 
and Joseph S. Fontana for the N"atfonal Tribal Chairmen's Assn.; and by 
Reid Peyton Chambers, Harry R. Sachse, and Glen A. Wilkinson for the 
Shoshone and Arapahoe Tribes of the Wind River Indian Reservation et al. 

Stephen L~ Pevar and Joel M. Gora filed a. brief for the American Civil 
Liberties Union as amicus ~uriae urging affirmance. 

'RriPf'" nr n.mir.i r.uriae were filed bv Alvin J. Ziontz for the CQ_qfe_derate4.. 
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MR. Jt:STICE MARSHALL delivered the opinion of the Court.t 

This case requires us to decide whether a federal court may 
pass on the validity of an Indian tribe's ordinance denying 
membership to the children of certain female tribal members. 

Petitioner Santa Clara Pueblo is an Indian tribe that has 
been in existence for over 600 years. Respondents, a female 
member of the tribe and her daughter, brought suit in federal 
court against the tribe and its Governor, petitioner Lucario 
Padilla., seeking declaratory and injunctive relief against 
enforcement of a tribal ordinance denying membership in the 
tribe to children of female members who marry outside the 
tribe, while extending membership to children of male mem­
bers who marry outside the tribe. Respondents claimed that 
this rule discriminates on the basis of both sex and ancestry 
in violation of Title I of the Indian Civil Rights Act of 1968 
(ICRA), 25 U. S. C. §§ 1301-1303, which provides in rele­
vant part that "[n]o Indian tribe in exercising powers of 
self-government shall ... deny to any person within its juris-

. diction the equal protection of its laws." § 1302 (8).1 

Title I of the ICRA does not expressly authorize the bring­
ing of civil actions for declaratory or injunctive relief to 

Tribes of the Colville Indian Reservation; and by Philip R. Ashby, William 
C. Schaab, L. Lamar Parrish, and Richard B. Wilks for the Pueblo de 
Cochiti et al. 

tMR. JusTicE REHNQUIST joins Parts I, II, IV, and V of this opinion. 
1 The ICRA was initially passed by the Senate in 1967, 113 Cong. Rec. 

35473, as a separate bill containing six Titles. S. 1843, 90th Cong., 1st 
Sess. (1967). It was re-enacted by the Senate in 1968 without change, 
114 Cong. Rec. 5838, as an amendment to a House-originated bill, H. R. 
2516, 90t-h Cong., 2d Sess. (1968), and was then approved by the House 
and signed into law by the President. as Titles II through VII of the Civil 
Rights Act of 1968, Pub. L. 90-284, 82 Stat-. 77. Thus, the first Title of 
the ICRA was enacted as Title II of the Civil Rights Act of 1968. The 
six Titles of the ICRA will be referred to herein by their title numbers 
as they appeareq in the ve,rsion of S. 1843 passed_b_y the Senate ·in 1967. _ 
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enforce its substantive provisions. The threshold issue in 
this case is thus whether the Act may be interpreted to im­
pliedly authorize such actions, against a tribe or its officers, in 
the federal courts. For the reasons set forth below, we hold 
that the Act cannot be so read. 

I 
Respondent Julia Martinez is a full-blooded member of the 

Santa Clara Pueblo, and resides on the Santa Clara Reserva­
tion in Northern New Mexico. In 1941 she married a Navajo 
Indian with whom she has since had several children, includ­
ing respondent Audrey Martinez. Two years before this mar­
riage, the Pueblo passed the membership ordinance here at 
issue, which bars admission of the Martinez children to the 
tribe because their father is not a Santa Claran.2 Although 
the children were raised on the reservation and continue to 
reside there now that they are adults, as a result of their 
exclusion from membership they may not vote in tribal elec­
tions or hold secular office in the tribe; moreover, they have 
no right to remain on the reservation fo the event of their 

2 The ordinance, enacted by the Santa Clara Pueblo Council pursuant to 
its legislative authority under the Constitution of the Pueblo, establishes 
the following membership rules: 

"l. All children born of marriages between members of the Santa Clara 
Pueblo shall be members of the Santa Clara Pueblo. 

"2.... [C]hildren born of marriages between male members of the 
Santa Clara. Pueblo and non-members shall be members of the. Santa 
Clara Pueblo. 

"3. Children born of marriages between female members of the Santa 
Clara Pueblo and non-members shall not be members of the Santa Clara 
Pueblo. 

"4. Persons shall not be naturalized as members of the Santa Clara 
Pueblo under any circumstances." 
Respondents challenged only subparagraphs 2 and 3. By virtue of sub­
paragraph 4, Julia. Martinez' husband is precluded from joining the Pueblo 
and thereby assuring the children's membership pursuant to subpara­
graph 1. 
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mother's death, or to inherit their mother's home or her pos­
sessory interests in the communal lands. 

After unsuccessful efforts t-0 persuade the tribe to change 
the membership rule, respondents filed this lawsuit in the 
United States District Court for the District of New Mexico, 
on behalf of themselves and others similarly situated.3 Peti­
tioners moved to dismiss the complaint on the ground that 
the court lacked jurisdiction to decide intratribal controver­
sies affecting matters of tribal self-government and sover­
eignty. The District Court rejected petitioners' contention, 
finding that jurisdiction ·was conferred by 28 U. S. C. 
§ 1343 (4) and 25 U.S. C. § 1302 (8). The court apparently 
concluded, first, that the substantive provisions of Title I 
impliedly authorized civil actions for declaratory and injunc­
tive relief, and second, that the tribe was not immune from 
such suit.4 Accordingly, the motion to dismiss was denied. 
402 F. Supp. 5 (1975). 

Following a full trial, the District Court found for peti­
tioners on the merits. While acknowledging the relatively 
recent origin of the disputed rule, the District Court never-

3 Rec;pondent Julia Martinez was certified to represent a class consist­
ing of all women who are members of the Santa Clara Pueblo and have 
married men who are not members of the Pueblo, while Audrey Martinez 
was certified as the class reprec;enfative of all children born to marriages 
between Santa Claran women and men who are not members of the Pueblo. 

'Section 1343 (4) gives the district courts "jurisdiction of any civil action 
authorized by law to be commenced by any person . . . to secure equitable 
or other relief under any Act of Congress providing for the protection of 
civil rights" (emphasis added). The District Court evidently believed 
that jurisdiction could not exist under § 1343 (4) unless the ICRA did in 
fact authorize actions for declaratory or injunctive relief in appropriate 
cases. For purposes of this case, we need not decide whether § 1343 (4) 
jurisdiction can be established merely by presenting a substantial question 
concerning the availability of a. particular form of relief. Cf. Bell v. 
Hood, 'd'l,7 U. S. 678 (1946) (jurisdiction under 28 U. S. C. § 1331). See 
also United State& v. Memphi& Cotton Oil Co., 288 U. S. 62, 67-68 
(1933) (Cardozo, J.). 
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theless found it to reflect traditional values of patriarchy still 
significant in tribal life. The court recognized the vital im­
portance of respondents' interests,5 but also determined that 
membership rules were "no more or less than a mechanism of 
social ... self-definition," and as such were basic to the tribe's 
survival as a cultural and economic entity. Id., at 15.6 In 
sustaining the ordinance's validity under the "equal protec­
tion clause" of the ICRA, 25 U.S. C. § 1302 (8), the District 
Court concluded that the balru:ice to be struck between these 
competing interests was better left to the judgment of the 
Pueblo: 

"[T]he equal protection guarantee of the Indian Civil 
Rights Act should not be construed in a manner which 
would require or authorize this Court to determine which 
traditional values will promote cultural survival and 
should therefore be preserved . . . . Such a determina­
tion should be made by the people of Santa Clara; not 
only because they can best decide what values are impor­
tant, but also because they must live with the decision 
every day .... 

". . . To abrogate tribal decisions, particularly in the 
delicate area of membership, for whatever 'good' reasons, 
is to destroy cultural identity under the guise of saving 
it." 402 F. Supp., at 18-19. 

On respondents' appeal, the Court of Appeals for the Tenth 
Circuit upheld the District Court's determination that 28 
U. S. C. § 1343 ( 4) provides a jurisdictional basis for actions 

15 The court found that "Audrey Martinez and many other children 
similarly situated have been brought up on the Pueblo, speak the Tewa 
language, participate in its life, and are, culturally, for all practical pur­
poses, Santa. Claran Indians." 402 F. Supp., at 18. 

11 The Santa Clara. Pueblo is a relatively small tribe. Approxunately 
1,200 members reside on the reservation; 150 members of the Pueblo live 
elsewhere. In addition to tnoal members, 150-200 nonmembers live on 
the reservation. 
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under Title I of the ICRA. 540 F. 2d 1039, 1042 (1976). 
It found that "since [ the ICRAJ was designed to provide 
protection against tribal authority, the intention of Con­
gress to allow suits against the tribe was an essential aspect 
[of the ICRAJ. Otherwise, it would constitute a mere unen­
forceable declaration of principles." Ibid. The Court of 
Appeals disagreed. however, with the District Court's ruling on 
the merits. While recognizing that standards of analysis de­
veloped under the Fourteenth Amendment's Equal Protection 
Clause were not necessarily controlling in the interpretation of 
this statute, the Court of Appeals apparently concluded that 
because the classification was one based upon sex it was 
presumptively invidious and could be sustained only if justified 
by a compelling tribal interest. See id., at 1047-1048. 
B~cause of the ordinance's recent vintage, and because in the 
court's view the rule did not rationally identify those persons 
who were emotionally and culturally Santa Clarans, the court 
held that the tribe's interest in the ordinance was not sub­
stantial enough to justify its discriminatory effect. Ibid. 

We granted certiorari, 431 U. S. 913 (1977), and we now 
reverse. 

II 

Indian tribes are "distinct, independent political communi­
ties, retaining their original natural rights" in matters of 
local self-government. Worcester v. Georgia, 6 Pet. 515, 
559 (1832); see United States v. Mazurie, 419 U. S. 544, 
557 (1975,; F. Cohen, Handbook of Federal Indian Law 
122-123 (1945). Although no longer "possessed of the full 
attributes of sovereignty," they remain a "separate people, 
with the power of regulating their internal and social rela­
tions." United States v. Kagama, 118 U. S. 375, 381-382 
(1886). See United States v. Wheeler, 435 U. S. 313 (1978). 
They have power to make their own substantive law in inter­
nal matters, see Roff v. Burney, 168 U. S. 218 (1897) (mem-
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·Jership); Jones v. Jfeehan, 175 U.S. 1, 29 (1899) (inheritance 
rules); United States v. Quiver, 241 U.S. 602 (1916) (domes­
tio relations). a.nd to enforce that law in their own forums, 
see. e.g., Williams v. Lee, 358 U.S. 217 (1959). 

As separate sovereigns pre-existing the Constitution, tribes 
~1ave historically been regarded as unconstrained by those con­
stitutional provisions framed specifically as limitations on fed­
eral or state authority. Thus, in Talton v. Mayes, 163 U.S. 
376 (1896), this Court held that the Fifth Amendment did 
not "operat[e] upon" "the powers of local self-government 
enjoyed" by the tribes. Id., at 384. In ensuing years the 
10\ver federal courts have extended the holding of Talton to 
other provisions of the Bill of Rights, as well as to the Four­
teenth Amendment.7 

As the Court in Talton recognized, however, Congress 
has plenary authority to limit, modify or eliminate the 
powers of local self-government which the tribes otherwise 
possess. Ibid. See, e. g., United States v. Kagama, supra, 

1 See, e. g., Twin Cities Chippeu·a Tribal, Council v. l1,finnesota 
Chippeu:a Tribe, 370 F. 2d 529, 533 (C.-\8 1967) (Due Process Clause of 
Fourteenth Amendment); Native American Church v. Navajo Tribal 
Council, 272 F. 2d 131 (CAIO 1959) (freedom of religion under First and 
Fourteenth Amendments); Barta v. Oglala Sioux Tribe, 259 F. 2d 553 
(CAB 1958), cert. denied, 358 U. S. 932 (1959) (Fourteenth Amend­
ment). See also Martinez v. Southern Ute Tribe, 249 F. 2d 915, 919 
(CAIO 1957), cert. denied, 356 U. S. 960 (1958) (applying Talton to Fifth 
Amendment due process claim); Groundhog v. Keeler, 442 F. 2d 674, 678 
(CAIO 1971). But see Colli/lower\'. Garland, 342 F. 2d 36!9(CA9 1965), 
and Settler v. Yakima Tribal Court, 419 F. 2d 486 (CA9 1969), cert. 
denied, 398 U. S. 903 (1970), both I10lding that where a tribal court was 
so pervasively regulated by a fedE'ral agency that it was in effect a federal 
instrumentality, a writ of habeas corpus would lie to a person detained by 
that court in violation of the Constitution. 

The line of nuthority growing out of Talton, while exempting Indian 
tribes from constitutional provisions addressed specifirally to Stnte or Fed­
eral Governments, of course, docs not relieve State nnd Federal Governments 
of their obligntion!I to individl!~I Indians under thes(! provisions. 
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at 379-381, 383-384; Cherokee Nation v. Hitchcock, 187 
U. S. 294, 305-307 (1902). Title I of the ICRA, 25 U. S. C. 
§§ 1301-1303, represents an exercise of that authority. In 
25 U. S. C. § 1302, Congress acted to modify the effect of 
Talton and its progeny by imposing certain restrictions upon 
tribal governments similar, but not identical, to those con­
tained in the Bill of Rights and the Fourteenth Amendment.8 

8 Section 1302 in its entirety provides that: 
"No Indian tribe in exercising powers of self-government shall-
"(!) make or enforce any law prohibiting the free exercise of religion, or 

abridging the freedom of speech, or of t-he press, or the right of the people 
peaceably to assemble and to petition for a redress of grievances; 

"(2) violate the right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable search and seizures, nor is.sue war­
rants, but upon probable cause, supported by oath or affirmation, and par­
ticularly describing the place to be searched and the person or thing to be 
seized; 

"(3) subject any person for the same offense to be twice put in jeopardy; 
" ( 4) compel any person in any criminal case to be a witness against 

himself; 
"(5) take any private property for a public use without just compen­

sation; 
"(6) deny to any person in a criminal proceeding Jhe right to a speedy 

and public trial, to be informed of the nature and cause of the accusation, 
to be confronted with the witnesses against him, to have compulsory 
process for obtaining witnesses in his favor, and at his own expense to 
have the assist.a.nee of counsel for his defense; 

"(7) require excessive bail, impose excessive fines, inflict cruel and 
unusual punishments, and in no event impose for conviction of any one 
offense any penalty or punishment greater than imprisonment for a term 
of six months or a fine of $500, or both; 

"(8) deny to any person within its jurisdiction the equal protection of 
its laws or deprive any person of liberty or property without due process 
of law; 

"(9) pass any bill of attainder or ex post facto law; or • 
"(10) deny to any person accused of an offense punishable by imprison­

ment the right, upon request, to a. trial by jury of not less than six 
persons." 

Section 1301 is a. definitional section, which provides, inter alia, that the 
"powers of self-government" shall include "all governmental powers posioS 



58 

Exhibit No. S (continued) 

OCTOBER TERM, 1977 

Opinion of the Court 436U.S. 

In 25 U. S. C. § 1303, the only remedial provision expressly 
supplied by Congress, the "privilege of the writ of habeas cor­
pus" is made "available to any person, in a court of the United 
States, to test the legality of his detention by order of an 
Indian tribe." 

Petitioners concede that § 1302 modifies the substantive 
law applicable to the tribe; they urge, however, that Congress 
did not intend to authorize federal courts to review violations 
of its provisions except as they might arise on habeas corpus. 
They argue, further, that Congress did not waive the tribe's 
sovereign immunity from suit. Respondents, on the other 
hand, contend that § 1302 not only modifies the substantive 
law applicable to the exercise of sovereign tribal powers, but 
also authorizes civil suits for equitable relief against the tribe 
and its officers in federal courts. We consider these conten­
tions first with respect. to the tribe. 

III 

Indian tribes have long been recognized as possessing the 
common-law immunity from suit traditionally enjoyed by 
sovereign powers. Turner v. United States, 248 U.S. 354,358 
(1919); United States v. United States Fidelity & Guaranty. 
Co., 309 U. S. 506, 512-513 ( 1940); Puyallup Tribe v. 
Washington Dept. of Game, 433 U. S. 165, 172-173 (1977). 
This aspect of tribal sovereignty, like all others, is subject to 
the superior and plenary control of Congress. But "without 
congressional authorization," the "Indian Nations are exempt 
from suit." United States v. United States Fidelity & Guar­
anty Co., supra, at 512. 

It is settled that a waiver of sovereign immunity "'cannot 
be implied but must be unequivocally expressed.'" United 
States v. Testan, 424 U. S. 392, 399 (1976), quoting, United 

sessed by an Indian tribe, executive, legislative and judicial, and all 
offices, bodies, and tribunals by and through which they are executed ... .!' 
25 U.S. C. § 1301 (2). 
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States v. King, 395 V. S. 1, 4 (1969). Nothing on the face 
of Title I of the ICRA purports to subject tribes to the juris­
diction of the federal courts in civil actions for injunctive or 
declaratory relief. Moreover~ since the respondent in a. 
habeas corpus action is the individual custodian of the pris­
oner. see, e. g., 28 U. S. C. § 2243, the provisions of § 1303 
can hardly be read as a general waiver of the tribe's sovereign 
immunity. In the absence here of any unequivocal expres­
sion of contrary legislative intent, we conclude that suits 
against the tribe under the ICRA are barred by its sovereign 
immunity from suit. 

IV 
As an officer of the Pueblo, petitioner Lucario Padilla is 

not protected by the tribe's immunity from suit. See Puyal­
lup Tribe v.. Washington Dept. of Game, supra, at 171-172; 
cf. Ex parte Young, 209 U. S. 123 (1908). We must there­
fore determine whether the cause of action for declaratory 
and injunctive relief asserted here by respondents, though 
not expressly authorized by the statute, is nonetheless im­
plicit in its terms. 

In addressing this inquiry, we must bear in mind that 
providing a federal forum for issues arising under § 1302 con­
stitutes an interference with tribal autonomy and self-govern­
ment beyond that created by the change in substantive law 
itself. Even in matters involving commercial and domestic 
relations, we have recognized that "subject[ing] a dispute 
arising on the reservat-ion among reservation Indians to a 
forum other than the one they have established for them­
selves," Fisher v. Di.strict Court, 424 U. S. 382, 387-388 
(1976), may "undermine the authority of the tribal 
cour[t] ... and hence ... infringe on the right of the Indians 
to govern themselves." Williams v. Lee, 358 U. S., at 223.9 

9 In Fisher, we held that a state court did not have judsdiction over an 
adoption proceeding in which all parties were members of an Indian tribe 
and residents of the reservation. Rejecting the mother's argument that 
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A fortiori, resolution in a foreign forum of intratribal disputes 
of a more "public" character, such as the one in this case, 
cannot help but unsettle a tribaL government's ability to main­
tain authority. Although Congress clearly has power to 
authorize civil actions against tribal officers, and has done 
so with respect to habeas corpus relief in § 1303, a proper 
respect both for tribal sovereignty itself and for the plenary 
authority of Congress in this area cautions that we tread 
lightly in the absence of clear indications of legislative intent. 
Cf. Antoine v. Washington, 420 U. S. 194, 199-200 (1975); 
Choate v. Trapp, 224 U.S. 665, 675 (1912). 

With these considerations of "Indian sovereignty ... [as] 
a backdrop against which the applicable ... federal statut[e] 
must be read," McClanahan v. Arizona State Tax Comm'n, 
411 U. S. 164, 172 (1973), we turn now to those factors 
of more general relevance in determining whether a. cause of 
action is implicit in a statute not expressly providing one. See 
Cort v. Ash, 422 U.S. 66 (1975).10 We note at the outset that 

denying her access to the state courts constituted an impermissible racial 
discrimination, we reasoned: 
"The exclusive jurisdiction of the Tribal Court does not derive from the 
race of the plaintiff but. rather from the quasi-sovereign status of the North­
ern Cheyenne Tribe under federal law . . . . [E]ven if a jurisdictional 
holding occasionally results in denying an Indian plaintiff a forum to which 
a non-Indian has access, such disparate treatment of the Indian is justi­
fied because it is intended to benefit the class of which he is a member by 
furthering the congressional policy of Indian self-government." 424 U. S., 
at 390-391. 

In Williams v. Lee, we held that a non-Indian merchant could not 
invoke the jurisdiction of a state court to collect a debt owed by a. 
reservation Indian and arising out of the merchant's activities on the res­
ervation, but instead must seek relief exclusively through tribal remedies. 

10 "First, is the plaintiff 'one of the class for whose especial benefit the 
statute was enacted,' Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 39 
(1916) (emphasis supplied)-that is, does the statute create a. federal right 
in fa,·or of the plaintiff? Second, is there any indication of legislative 
intent, explicit or implicit, either to create such a. remedy or to deny 
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a central purpose of the ICRA and in particular of Title t 
was to "secur[e] fort.he American Indian the broad constitu­
tional rights afforded to other Americans," and thereby to 
"protect individual Indians from arbitrary and unjust actions 
of tribal governments." S. Rep. Xo. 841, 90th Cong., 1st 
Sess., 5--6 (1967). There is thus no doubt that respondents, 
American Indians living on the Santa Clara Reservation, are 
among the class for whose especial benefit this legislation was 
enacted. Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 
39 (1916); see Cort v. A.sh, supra, at 78. :v.foreover, we have 
frequently recognized the propriety of inferring a federal cause· 
of action for the enforcement of civil rights, even when Con­
gress has spoken in purely declarative terms. See, e.g., Jones 
v. Alfred H. Ma.yer Co., 392 U. S. 409, 414 n. 13 (1968); Sulli­
van v. Little Hunting Park, Inc., 396 IT. S. 229, 238-240 
(1969). See also Bivens v. Six Unknown Fed. Narcotics 
Agents, 403 U. S. 388 (1971). These precedents, however, 
are simply not dispositive here. Not only are we unper­
suaded that a judicially sanctioned intrusion into tribal sover­
eignty is required to fulfill the purposes of the ICRA, but to 
the contrary, the structure of the statutory scheme and the 
legislative history of Title I suggest that Congress' failure 
to provide remedies other than habeas corpus was a delib­
erate one. See National Railroad Passenger Corp. v. Na-

one? See, e. g., National Railroad Passenger Corp. v. National Assn,. of 
Railroad Passengers, 414 U. S. 453, 458, 460 (1974) (Amtrak). Third, is 
it consistent with the underlying purposes of the legislative scheme to 
imply such a. remedy for the plaintiff? See, 'e. g., Amtrak, supra; Securi­
ties Investor Protection Corp. v. Barbour, 421 U. S. 412, 423 (1975); 
Calhoon v. Harvey, 379 U. S. 134 (1964). And finally, is the cause of 
action one traditionally relegated to state [or tribal] Jaw, in an area. basi­
cally the concern of the States [or tribes], so that it would be inappro­
priate to infer a. cause of action based solely on federal Ia.w?" Cort v. 
Ash, 422 U.S., a.t 78. 
See generally Note, Implication of Civil RemP.dies Under the Indian Civil 
Rights Act, 75 Mich. L. Rev. 210 (1976). 
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tional Assn. of Railroad Passengers, 414 U. S. 453 (1974); 
Cort v. Ash, gupra. 

A 

Two distinct and competing purposes are manifest in the 
provisions of the ICRA: In addition to its objective of 
strengthening the position of individual tribal members 
vis-a-vis the tribe, C-0ngress also intended to promote the well­
established federal "policy of furthering Indian self-govern­
ment." Morton v . .~fancari, 417 U. S. 535, 551 (1974); see 
Fisher v. Dis.trict Court, 424 U. S., at 391.11 This commit­
ment to the goal of tribal self-determination is demonstrated 
by the provisions of Title I itself. Section 1302, rather than 
providing in wholesale fashion for the extension of consti­
tutional requirements to tribal governments, as had been 
initially proposed,1:i selectively incorporated and in some in­
stances modified the safeguards of the Bill of Rights to fit 
the unique political, cultural, and economic needs of tribal gov-

11 One month before passage of the ICRA, President Johnson had urged 
its enactment as part of a legislative and administrative program with the 
overall goal of furthering "self-determination," "self-help," and "self­
development" of Indian tribes. See 114 Cong. Rec. 5518, 5520 (1968). 

12 Exploratory hearings which led f-0 the ICRA commenced in 1961 
before the Subcommittee on Constitutional Rights of the Senate Judiciary 
Committee. In 1964, Senator Ervin, Chairman of the Subcommittee, intro­
duced S. 3041-3048, 88th Cong., 2d Sess., on which no hearings were had. 
The bills were reintroduced in the 89th Congress as S. 961-968 and were 
the subject of 1:xtensive hearings by the Subcommittee. Hearings on 
S. 961-968 and S. J. Res. 40 before the Subcommittee on Constitutional 
Rights of t.he Senate Committee on the Judiciary, 89th Cong., 1st Sess. 
(1965) (hereinafter cited as 1965 Hearings). 

S. 961 would have extended to tribal governments all constitutional pro­
visions applicable to the Federal Government. After criticism of this 
proposal at the hearings, Congress instead adopted the approach found 
in a substitute bill submitted by the Interior Department, reprinted in 
1965 Hearings 318, which, with some changes in wording, was enacted into 
law ~ ~5 U, S. Q . .§§J3Q2-:Jm ~ IU§.Q .ll. .L. .numL 
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ernments.13 See n. 8, supra. Thus, for example, the statute 
does not prohibit the establishment of religion, nor does it 
require jury trials in civil cases, or appointment of counsel for 
indigents in criminal cases, cf. Argersinger v. Hamlin, 407 U. S. 
25 (1972).14 

The other Titles of the ICRA also manifest a congressional 
purpose to protect tribal sovereignty from undue interfer­
ence. For instance, Title III, 25 U. S. C. §§ 1321-1326, 
hailed by some of the ICRA's supporters as the most impor­
tant part of the Act,1J provides that States may not assume 
civil or criminal jurisdiction over "Indian country" without 

13 See, e. g., Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary, Constitutional Rights of the American Indian: 
Summary Report of Hearings and Im·estigations Pursuant to S. Res. 194, 
89th Cong., 2d Sess., 8-11, 25 (Comm. Print 1966); 1965 Hearings Ii, 21, 
50 (statements of Solicitor of the Dept. of Interior); id., at 65 (statement 
of Arthur Lazarus, Jr., General Counsel for the Association of American 
Indian Affairs). 

H The provisions of § 1302, set forth fully in n. 8, supra, differ in lan­
guage and in substance in many other respects from those contained in the 
constitutional provisions on which they were modeled. The pro\·isions of 
the Second and Third . .\mendments, in addition to those of the Seventh 
Amendment, were omitted entirely. The prm·ision here at issue, § 1302 
(8), differs from the constitutional Equal Protection Clause in that it 
guarantees "the equal protection of its [the tribe's] laws," rather than 
of "the laws." Moreover, § 1302 (7), which prohibits cruel or unusual 
punishments and excessive bails, sets an absolute limit of six months' 
imprisonment and a $500 fine on penalties which a tribe may impose. 
Finally, while most of the guarantees of the Fifth Amendment were 
extended to tribal actions, it is interesting to note that § 1302 does not 
require tribal criminal prosecutions to be initiated by grand jury indict­
ment, which was the requirement of the Fifth Amendment specifically at 
issue and found inapplicable t..J tribes in Talton v. Mayes, discussM supra, 
at 56. 

15 See, e. g., 114 Cong. Rec. 9596 (1968) (remarks of Rep. Meeds); 
Hearings on H. R. 15419 before the Subcommittee on Indian Affairs of the 
.House Committee on Interior & Insular Affairs, 90th Cong., 2d Sess., 108 
(1968) (hereinafter cited as House Hearings). See also 1965 Hearings 198 
(remarks of Executive Director., Natioµal Congress of .Alnerj~a_I! Indja~1_ 
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the prior consent of the tribe, thereby abrogating prior law to 
the contrary.16 Other Titles of the ICRA provide for 
strengthening certain tribal courts through training of Indian 
judges,11 and for minimizing interference by the Federal Bu­
reau of Indian Affairs in tribal litigation.18 

Where Congress seeks to promote dual objectives in a. single 
statute, courts must be more than usually hesitant to infer 
from its silence a cause of action that, while serving one 
legislative purpose, will disserve the other. Creation of a 
federal cause of action for the enforcement of rights created 
in Title I, however useful it might be in securing compliance 
,...-ith § 1302, plainly would be at odds with the congressional 
goal of protecting tribal self-government. Not only would it 
undermine the authority of tribal forums. see supra, at 59-60, 
but it would also impose serious financial burdens on already 
"financially disadvant.aged" tribes. Subcommittee on Consti­
tutional Rights, Senate Judiciary Committee, Constitutional 

16 In 25 U.S. C. § 1323 (b), Congress expressly repealed§ 7 of the Act of 
Aug. 15, 1953, 67 Stat. 590, which had aut.horized States to assume criminal 
and civil jurisdiction over reservations without tribal consent. 

17 Title II of the ICRA provides, inter alia, "for the establishing of 
educational classes for the training of judges of courts of Indian offenses." 
25 U. S. C. § 1311 (4). Courts of Indian offenses were created by 
the Federal Bureau of Indian Affairs to administer criminal justice for 
those tribes lacking their own criminal courts. See generally W. Hagan, 
Indian-Police and Judges 104-125 (1966). 

18 Under ·25 U. S. C. § 81, the Secretary of the Interior and the Com­
missioner of Indian Affairs are generally required to approve any con­
tract made between a tribe and an attorney. At the exploratory hearings, 
see n. 12, supra, it became apparent that the Interior Department had 
engaged in inordinate delays in approving such contracts and had thereby 
hindered the tribes in defending and asserting their legal rights. See, e.g., 
Hearings before the Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary pursuant to S. Res. 53, 87th Cong., 1st Sess., 
211 (1961) (hereinafter cited as 1961 Hearings); id., at 290, 341, 410. 
Title V of the ICRA, 25 U. S. C. § 1331, provides that the Department 
must act on applications for approval of attorney contracts within 90 days 
Qf their snb_ipission or the SP.plication will ~ deemed tQ 1:mv~. ~en grante..dL 
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Rights of the American Indian: Summary Report of Hearings 
and Investigations Pursuant to S. Res. 194, 89th Cong., 
2d Sess., 12 .(Comm. Print 1966) (hereinafter cited as Sum­
mary Report).10 

Moreover, contrary to the reasoning of the court below, im­
plication of a federal remedy in addition to habeas corpus 
is not plainly required to give effect to Congress' objective of 
extending constitutional norms to tribal self-government. 
Tribal forums are available to vindicate rights created by the 
ICRA, and § 1302 has tl).e substantial and intended effect of 
changing the law which these forums are obliged to apply.~0 

Tribal courts have repea~dly been recognized as appropriate 
forums for the exclusive adjudication of disputes affecting 
important personal and property interests of both Indians and 
non-Indians.21 See, e. g., Fisher v. Distr.ict Court, 424 U. R 

19 The cost of civil litigation in federal district· courts, in many instances 
located far from the reservations, doubtless exceeds that in most tribal 
forums. See generally 1 American Indian Policy Review Commission, 
Final Report 160-166 (1977); M. Price, Law and the American Indian 
154-160 (1973). And as became apparent in congressional hearings on 
the ICRA, many of the poorer tribes with limited resources and income 
could ill afford to shoulder the burdens of d~fending federal lawsuits. See, 
e. g., 1965 Hearings 131, 157; Summary Report 12; House Hearings 69 
(remarks of the Governor of the San Felipe Pueblo). 

20 Prior to passage of the ICRA, Congress made detailed inquiries into the 
extent to which tribal constitutions incorporated "Bill of Rights" guaran­
tees, and the degree to which the tribal provisions differed from those 
found in the Constitution. See, e.g., 1961 Hearings 121, 166, 359; Hear­
ings before the Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary pursuant to S. Res. 58, 88th Cong., 1st Sess., 
823 (1963). Both Senator Ervin, the ICRA's chief sponsor, and President 
Johnson, in urging passage of the Act, explained the need for Title I on the 
ground that few tribal constitutions included provisions of the Bill o( 
Rights. See House Hearings 131 (remarks of Sen. Ervin); 114 Cong. 
Rec. 5520 (1968) (message from the President). ~ 

21 There are 287 tribal governments .in operation in the United States, 
of which 117 had operating tribal courts in 1976. 1 American Indian 
Policy Review Commission, supra n. 19, at 5, 163. In 1973 these coum 113 
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382 (1976); Williams v. Lee, 358 U. S. 217 (1959). See also 
Ex parte Crow Dog, 109 U.S. 556 (1883). Nonjudicial tribal 
institutions have also been recognized as competent law­
applying bodies. See United States v. :.1fozurie, 419 U.S. 544 
(1975).22 Under these circumstances, we are reluctant to dis­
turb the balance between the dual statutory objectives which 
Congress apparently struck in providing only for habeas cor­
pus relief. 

B 
Our reluctance is strongly reinforced by the specific legis­

lative history underlying 25 U. S. C. § 1303. This history, 
extending over more than three years,23 indicates that Con­
gress' provision for habeas corpus relief, and notbing more, 
reflected a considered accommodat-ion of the competing goals 
of "preventing injustices perpetrated by tribal governments, 

handled approximately 70,000 cases. Id., at. 163-164. Judgments of 
t-ribal courts, as to matters properly within their jurisdiction, have been 
regarded in some circumstances as entitled to full faith and credit in other 
courts. See, e. g., United States ex rel. Mackey v. Coxe, 18 How. 100 
(1856); Standley v. Roberts, 59 F. 836, 845 (CAB 1894), appeal dismissed, 
17 S. Ct. 999, 41 L. Ed. 1177 (1896). 

22 By the terms of its Constitution, adopted in 1935 and approved by the 
Secretary of the Interior in accordance with the Indian Reorganization 
Act of 1934, 25 U. S. C. § 476, judicial authority in the Santa Clara Pueblo 
is vested in its tribal council. 

Many tribal constitutions adopted pursuant to 25 U. S. C. § 476, though 
not that of thP Santa Clara Pueblo, include provisions requiring that tribal 
ordinances not be given effect until the Department of Interior gives its 
approval. See l American Indian Policy Review Commission, supra n. 19, 
at 187-188; 1961 Hearings 95. In these instances, persons aggrieved by 
tribal laws may, in additfon to pursuing tribal remedies, be able to seek 
relief from the Department of the Interior. 

23 See n. 12, supra. Although extensive hearings on the ICRA were 
held in the Senate, see ibid., House consideration was extremely abbreviated. 
See House Hearings, BUpra; 114 Cong. Rec. 9614-9615 (1968) (remarks 
of Rep. Aspinall). 

114 

https://1975).22


49 

67 

Ezhlblt No. 3 {continued) 

SANTA CLARA PUEBLO v. MARTINEZ 

Opinion of the Court 

on the one hand, and, on the other, avoiding undue or precipi: 
tous interference in the affairs of the Indian people." Sum­
mary Report 11. 

In settling on habeas corpus as the exclusive means for 
federal-court review of tribal criminal proceedings, Congress 
opted for a less intrusive review mechanism than had been 
initially proposed. Originally, the legislation would have 
authorized de novo review in federal court of all convictions 
obtained in tribal courts.2

' At hearings held on the proposed 
legislation in 1965, howev~r, it became clear that even those 
in agreement with the general thrust of the review provision­
to provide some form of judicial review of criminal proceed­
ings in tribal courts-believed that de novo review would 
impose unmanageable financial burdens on tribal governments 
and needlessly displace tribal courts. See id., at 12; 1965 
Hearings 22-23, 157, 162, 341-342. Moreover, tribal repre­
sentatives argued that de novo review would "deprive the 
tribal court of all jurisdiction in the event of an appeal, thus 
having a harmful effect upon law enforcement within the 
reservation," and urged instead that "decisions of tribal 
courts ... be reviewed in the U. S. district courts upon pe­
tition for a writ of habeas corpus." Id., at 79. After con­
sidering numerous alternatives for review of tribal convic­
tions, Congress apparently decided that review by way of 
habeas corpus would adequately protect the individual inter­
ests at stake while avoiding unnecessary intrusions on tribal 
governments. 

Similarly, and of more direct import to the issue in this 
case, Congress considered and rejected proposals for federal 
review of alleged violations of the Act arising in a civil con­
text. As initially introduced, the Act would have required 
the Attorney General to "receive and investigate" complaints 

24 S. 962, 89th Cong., 1st Sess. (1965), reprinted in 1965 Hearings 6-7. 
&e..u..12, .m12ra. 

I 
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relating to deprivations of an Indian's statutory or constitu­
tional rights, and to bring "such criminal or other action as he 
deems appropria.te to vindicate and secure such right to such 
Indian." 25 ~otwithstanding the screening effect this pro­
posal would have had on frivolous or vexatious lawsuits, it was 
bitterly opposed by several tribes. The Crow Tribe represent­
ative stated: 

"This [bill] would in effect subject the tribal sovereignty 
of self-government to the Federal government.... [B]y 
its broad terms [it] would allow the Attorney General to 
bring any kind of action as he deems appropriate. By 
this bill, any time a member of the tribe would not be 
satisfied with an action by the [ tribal] council, it would 
aHow them [sic] to file a complaint with the Attorney 
General and subject the tribe to a multitude of investiga­
tions and threat of court action." 1965 Hearings 235 
(statement of Mr. Real Bird). 

In a similar vein, the Mescalero Apache Tribal Council argued 
that "[i] f the perpetually dissatisfied individual Indian were 
to be armed with legislation such as proposed in [this bill] he 
could disrupt the whole of a tribal government." Id., at 343. 
In response, this provision for suit by the Attorney General 
was completely eliminated· from the ICRA. At the same time, 
Congress rejected a substitute proposed by the Interior Depart­
ment that would have authorized the Department to adjudi­
cate civil complaints concerning tribal actions, with review in 
the district courts available from final decisions of the 
agency.28 

25 S. 963, 89th Cong., 1st Sess. ( 1965). See n. 12, supra. 
28 The Interior Department substitute, reprinted in 1965 Hearings 318, 

provided in relevant part: 
"Any action, other than a criminal act.ion, taken by an Indian tribal 

government which deprives any American Indian of a right or freedom 
established and protected by this Act may be reviewed by the Secretary of 
the Interior upon his own motion or upon the request of said Indian. If 
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Given this history, it is highly unlikely that Congress would 
have intended a private cause of action for injunctive and 
declaratory relief to be available in the federal courts to secure 
enforcement of § 1302. Although the only Committee Report 
on the ICRA in its final form, S. Rep. No. 841, 90th Cong., 
1st Sess. ( 1967), sheds little additional light on this question, 
it would hardly support a contrary conclusion.2 Indeed, its• 

description of the purpose of Title I,28 as well as the floor 

the Secretary determines that said Indian has been deprived of any sueh 
right or freedom, he shall require the Indian tribal government to take 
sueh corrective action as he deems necessary. Any final decision of the 
Secretary may be reviewed by the United States district court in the district 
in which the action arose and such court shall have jurisdiction thereof." 

In urging Congress to adopt this proposal, the Solicitor of Interior 
specifically suggested that "Congress has the power to give to the courts 
the jurisdietion that they would require to review the actions of an Indian 
tribal court," and that the substitute bill which the Department proposed 
"would actually confer on the district courts the jurisdiction they require 
to consider these problems." Id., at 23-24. Congress' failure to adopt this 
pro\·ision is noteworthy particularly because it did adopt the other portion 
of the Interior substitute bill, which led to the current version of §§ 1302 
and 1303. See n. 12, supra. 

~. Respondents rely most heavily on a rambling passage in the Report 
discussing Talton v. Mayes and its progeny, seen. 7, supra, some of which 
arose in a civil context. S. Rep. No. 841, at 8-11. Although there is 
some language suggesting that Congress was conrerned about the unavail­
ability of relief in federal court, the Report nowhere states that Title I 
would be enforceable in a cause of action for declaratory or injunctive 
relief, and the cited passage is fully consistent with the conclusion that 
Congress intended only to modify the substance of the law applicable 
to Indian tribes, and to allow enforcement in federal court through habeas 
corpus. The Report itself characterized the import of its discussion as 
follows: 

"These cases illustrate the continued denial of specific constitutional 
guarantees to litigants in tribal court proceedings, on the ground that the 
tribal courts are quasi-sovereign entities to which general provisions in 
the Constitution do not apply." Id., at 10. 

28 The Report states: "The purpose of title I is to protect individual 
Indians from arbitrary and unjust actions by tribal governments. This 
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debates on the bill,20 indicates that the ICRA was generally 
understood to authorize federal judicial review of tribal actions 
only through the habeas corpus provisions of§ 1303.30 These 
factors, together with Congress' rejection of proposals that 
clearly would have authorized causes of action other than 
habeas corpus, persuade us that Congress, aware of the intru­
sive effect of federal judicial review upon tribal self-govern­
ment, intended to create only a limited mechanism for such 
review, namely, that provided for expressly in § 1303. 

is accomplished by placing certain limitations on an Indian tribe in the 
exercise of its powers of self-government." Id., at 6. It explains further 
that "[i]t is hoped that title II [25 U.S. C. § 1311], requiring the Secretary 
of the Interior to recommend a model code [to govern the administration of 
justice] for all Indian tribes, will implement the effect of title I." Ibid. 
(Although § 1311 by its terms refers onl;½~to courts of Indian offenses, 
see n. 17, supra, the Senate Report makes clear that the code is intended 
to serve as a model for use in all tribal ·courts. S. Rep. No. 841, supra, at 
6, 11.) Thus, it appears that the Committee viewed § 1302 as enforceable 
only on habeas corpus and in. tribal forums. 

29 Senator Ervin described the model code provisions of Title II, see 
n. 28, supra, as "the proper vehicle b~· which the objectives" of Title I 
should be achieved. 113 Cong. Rec. 13475 (1967). And Congressman 
Reifel, one of the ICRA's chief supporters' in the House, explained that 
"by providing for a writ of habeas corpus from the Federal court, the bill 
would assure effective enforcement of these fundamental rights." 114 
Cong. Rec. 9553 (1968). 

30 Only a few tribes had an opportunity to comment on the ICRA in 
its final form, since the House held only one day of hearings on the legis­
lation. See n. 23, supra. The Pueblos of New ::\fexico, testifying in 
opposition to the provisions of Title I, argued that the habeas corpus 
provision of § 1303 "opens an avenue through which Federal courts, lacking 
knowledge of our traditional values, customs, and laws, could review and 
offset the decisions of our tribal councils." House Hearings 37. It is 
inconceivable that, had they understood the bill impliedly to authorize 
other actions, they would have remained silent, as they did, concerning 
this possibility. It would hardly be consistent with "[t]he overriding duty 
of our Federal Government, to deal fairly with Indians," Morton v. Ruiz, 
415 U. S. 199, 236 (1974), lightly to imply a cause of action on which the 
tribes had no prior opporttUili.y to present their views. 
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V 

As the bill's chief sponsor, Senator Ervin,31 commented in 
urging its passage, the ICRA "should not be considered as the 
final solution to the many serious constitutional problems 
confronting the American Indian." 113 Cong. Rec. 13473 
(1967). Although Congress explored the extent to which 
tribes were adhering to constitutional norms in both civil and 
criminal contexts, its legislative investigation revealed that the 
most serious abuses of tribal power had occurred in the admin­
istration of criminal justice. See ibid., quoting Summary 
Report 24. In light of this finding, and given Congress' desire 
not to intrude needlessly on tribal self-government, it is not 
surprising that Congress chose at this stage to provide for 
federal review only in habeas corpus proceedings. 

By not exposing tribal officials to the full array of federal 
remedies available to redress actions of federal and state offi­
cials, Congress may also have considered that resolution of 
statutory issues under § 1302, and particularly those issues 
likely to arise in a civil context, will frequently depend on 
questions of tribal tradition and custom which tribal forums 
may be in a better position to evaluate than federal courts. 
Our relations with the Indian tribes have "always been ... 
anomalous ... and of a complex character." United States v. 
Kagama, 118 U. S., at 381. Although we early rejected the 
notion that Indian tribes are "foreign states" for jurisdictional 
purposes under Art. III, Cherok.ee Nation v. Georgia, 5 Pet. 1 
(1831), we have also recognized that the tribes remain quasi­
sovereign nations which, by government structure, culture, and 
source of sovereignty are in many ways foreign to the consti­
tutional institutions of the Federal and State Governments. 
See Elk v. Wilkins, 112 U.S. 94 (1884). As is suggested by 
the District Gourt's opinion in this case, see supra, at 54, 

81 See generally Burnett, An Historical Analysis of the 1968 "Indian 
Civil Rights" Act, 9 Harv. J. Legis. 557, 574-602, 603 (1972). 
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efforts by the federal judiciary to apply the statutory prohibi­
tions of § 1302 in a civil context may substantially interfere 
with a tribe's ability to maintain itself as a culturally and 
politically distinct entity.32 

As we have repeatedly emphasized, Congress' authority over 
Indian matters is extraordinarily broad, and the role of courts 
in adjusting relations between and among tribes and their 
members correspondingly restrained. See Lone Wolf v. Hitch­
cock, 187 U. S. 553, 565 (1903). Congress retains authority 
expressly to authorize civil actions for injunctive or other 
relief to redress violations of § 1302, in the event that the 
tribes themselves prove deficient in applying and enforcing 
its substantive provisions. But unless and until Congress 
makes clear its intention to permit the additional intrusion on 
tribal sovereignty that adjudication of such actions in a fed­
eral forum would represent, we are constrained to find that 
§ 1302 does not impliedly authorize actions for declaratory or 
injunctive relief against either the tribe or its officers. 

The judgment of the Court of Appeals is, accordingly, 

Reversed. 

MR. JusTicE BLACKMUN took no part in the consideration 
or decision of this case. • 

MR. JusTICE WHITE, dissenting. 
The declared purpose of the Indian Civil Right.s Act of 

1968 (ICRA or Act), 25 U. S. C. §§ 1301-1341, is "to insure 
that the American Indian is afforded the broad constitutional 
rights secured to other Americans." S. Rep. No. 841, 90th 

32 A tribe's right to define its own membership for tribal purposes has 
long been recognized as central to its existence as an independent political 
community. See Roff v. Burney, 168 U. S. 218 (1897); Cherokee Inter­
marriage Cases, 203 U. S. 76 (1906). Given the often vast gulf between 
tribal traditions and those with which federal courts are more intimately 
familiar, the judiciary should not rush to create causes of action that would 
intrude on these delicate matters. 

120 

https://entity.32


Ezhlblt No. 3 (continued) 

SANTA CLARA PUEBW v. MARTINEZ 73 

49 WHITE, J., dissenting 

Cong., 1st Sess., 6 (1967) (hereinafter Senate Report). The 
Court today, by denying a federal forum to Indians who allege 
that their rights under the ICRA have been denied by their 
tribes, substantially undermines the goal of the ICRA and in 
pa~ticular frustrates Title I's 1 purpo~ of "protect[ing] in­
dividual Indians from arbitrary and unjust actions of tribal 
governments." Ibid. Because I believe that implicit within 
Title I's declaration of constitutional rights is the authoriza­
tion for an individual Indian to bring a. civil action in federal 
court against tribal officials 2 for declaratory and injunctive 
relief to enforce those provisions, I dissent. 

Under 28 U. S. C. § 1343 ( 4), federal district courts have 
jurisdiction over "any civil action authorized by law to be 
commenced by any person . .. . [ t] o recover damages or to 
secure equitable or other relief under any Act of Congress pro­
viding for the protection of civil rights, including the right to 
vote." Because the ICRA is unquestionably a federal Act 
"providing for the protection of civil rights," the necessary 
inquiry is whether the Act authorizes the commencement of 
a civil action for such relief. 

The Court noted in Bell v. Hood, 327 U.S. 678, 684 (1946) 
(footnote omitted), that "where federally protected rights 
have been invaded, it has been the rule from the beginning 
that courts will be alert to adjust their remedies so as to grant 
the necessary reliefY The fact. that a statute is merely 
declarative a.nd does not expressly provide for a cause of 
action to enforce. its terms "does not, of course, prevent a. 
federal court from fashioning an effective equitable remedy," 

1 25 U.S. C. §§ 1301-1303. 
2 Because the ICRA is silent on the question, I agree with the Court 

that the Act does not constitute a waiver of the Pueblo's sovereign immu­
nity. The relief respondents seek, however, is available against petitioner 
Lucario Padilla, the Governor of the Pueblo. Under the Santa Clara 
Constitution, the Governor is charged with the duty of enforcing the 

. Pueblo's laws. App. 5. 
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Jones v. Alfred H. Mayer Co., 392 U.S. 409,414 n. 13 (1968), 
for "[t]he existence of a statutory right implies the existence 
of all necessary and appropriate remedies." Sullivan v. Little 
Hunting Park, Inc., 396 U.S. 229,239 (1969). We have pre­
viously identified the factors that are relevant in determining 
whether a private remedy is implicit in a statute not expressly 
providing one: whether the plaintiff is one of the class for 
whose especial benefit the statute was enac~; whether there 
is any indication of legislative intent either to create a remedy 
or to deny one; whether such a remedy is consist~nt with the 
underlying purposes of the statute; and whether the cause of 
action is one traditionally relegated to st.ate law. Cort v. 
Ash, 422 U. S. 66, 78 (1975). Application of these factors in 
the present context indicates that a private cause of action 
under Title I of the ICRA should be inferred. 

As the majority readily concedes, "respondents, American 
Indians living on the Santa Clara reservation, are among the 
class for whose especial benefit this legislation was enacted." 
Ante, at 61. In spite of this recognition of the congressional 
intent to provide these particular respondents with the guar­
antee of equal protection of the laws, the Court denies them 
access to the federal courts to enforce this right because it 
concludes that Congress intended habeas corpus to be the 
exclusive remedy under Title I. My reading of the statute 
and the legislative history convinces me that Congress did not 
intend to deny a private cause of action to enforce the right,a 
granted under § 1302. 

The ICRA itself gives no indication that the constitutional 
rights it extends to American Indians are to be enforced only 
by means of federal habeas corpus actions. On the contrary, 
since several of the specified rights are most frequently 
invoked in noncustodial situations, 3 the natural assumption is 

a For example, habeas corpus relief is unlikely to be available to redress 
violations of freedom of speech, freedom of the pre:!S, free exercise of 
reli{ion1. or iu..cit compensation for the taking of 2ro_pert]". 
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that some remedy other than habeas corpus must be contem­
plated. This assumption is not dispeIIed by the fact that the 
Congress chose to enumerate specificaily the rights granted 
under § 1302, rather than to state broadly, as was originaily 
proposed, that "any Indian tribe in exercising its powers of 
local self-government shall be subject to the same limitations 
and restraints as those which are imposed on the Government 
of the United States by the United States Constitution." 
S. 961, 89th Cong., 1st Sess. (1965). The legislative history 
reflects that the decision "to indicate in more specific terms 
the constitutional protections the American Indian possesses 
in relation to his tribe." was made in recognition of the "pecu­
liarities of the Indian's economic and social condition, his cus­
toms, his beliefs, and his attitudes .. .- ." Subcommittee on 
Constitutional Rights of the Senate Committee on the Judici­
ary, Constitutional Rights of the American Indian: Summary 
Report of Hearings and Investigations pursuant to S. Res. 194, 
89th Cong., 2d Sess., 25, 9 (Comm. Print 1966) (hereinafter 
Summary Report). While I believe that the uniqueness qf 
the Indian culture must be taken into consideration in apply­
ing the constitutional rights granted in § 1302, I do not think 
that it requires insulation of official tribal actions from federal­
court scrutiny. Nor do I find any indication that Congress 
so intended. 

The inferences that, the majority draws from various changes 
Congress made in the originally proposed legislation are to 
my mind unsupported. by the legislative history. The first 
change the Court points to is the substitution of a habeas 
corpus provision for S. 962's provision of de novo federal-court 
review of tribal criminal proceedings. See ante, at 67. This 
change, restricted in its concern to the criminal context, is of 
limited relevance to the question whether Congress intended 
a private cause of action to enforce rights arising in a civil 
context. Moreover, the reasons this change was made are not 
inconsistent with the recognition of such a. cause of action. 
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The Summary Report explains that the change in S. 962 was 
made only because of displeasure with the degree of intrusion 
permitted by the original provision: 

"No one appearing before the subcommittee or sub­
mitting testimony for the subcommittee's consideration 
opposed the provision of some type of appeal from the 
decisions of tribal courts. Criticism of S. 962, however, 
was directed at the bill's use of a trial de novo in a U. S. 
district court as the appropriate means of securing appel­
late review .... 

"There was considerable support for the suggestion that 
the district court, instead of reviewing tribal court deci­
sions on a de novo basis, be authorized only to decide 
whether the accused was deprived of a constitutional 
right. If no deprivation were found, the tribal court deci­
sion would stand. If, on the other hand, the _district 
court determined that an accused had suffered a denial 
of his rights at the hands of the tribal court, the case 
would be remanded with instructions for dismissal or 
retrial, as the district court might decide." Summary 
Report 12-13 (footnote omitted). 

The degree of intrusion permitted by a. private cause of 
action to enforce the civil provisions of § 1302 would be no 
greater than that permitted in a habeas corpus proceeding. 
The federal district court's duty would be limited to deter­
mining whether the challenged tribal action violated one of 
the enumerated rights. If found to be in violation, the 
action would be invalidated; if not, it would be allowed to 
stand. In no event would the court be authorized, as in a. 
de novo review proceeding, to substitute its judgment con­
cerning the wisdom of the action taken for that of the tribal 
authorities. 

Nor am I persuaded that Congress, by rejecting various pro­
posals for administrative review of alleged violations of Indian 
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rights, indicated its rejection of federal judicial review of such 
violations. As the majority notes, the original version of the 
Act provided for investigation by the Attorney General of 
"any written complaint filed with him by any Indian ... 
alleging that such Indian has been deprived of a right con­
ferred upon citizens oft.he United States by the laws and Con­
stitution of the "United States." S. 963, 89th Cong., 1st Sess. 
(1965). The bill would have authorized the Attorney Gen­
eral to bring whatever action he deemed appropriate to vin­
dicate such right. Although it is true that this provision was 
eliminated from the final version of the ICRA, the inference 
the majority seeks to draw from this fact is unwarranted. 

It should first be noted that the focus of S. 963 was in large 
part aimed at nontribal deprivations of Indian rights. In 
explaining the need for the bill, the Subcommittee stated that 
it had received complaints of deprivations of Indians' consti­
tutional rights in the following contexts, only two of which 
concern tribal actions: "[I]llegal detention of reservation 
Indians by State and tribal officials; arbitrary decisionmaking 
by the Bureau of Indian Affairs; denial of various State wel­
fare services to Indians living off the reservations; discrimina­
tion by government officials in health services; mistreatment 
and brutality against Indians by State and tribal law enforce­
ment officers; and job discrimination by Federal and State 
agencies and private businesses." Hearings on S. 961-968 
and S. J. Res. 40 before the Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary, 89th Cong., 
1st Sess., 8 (1965) (hereinafter 1965 Hearings). See also id., 
at 86 (testimony of Arthur Lazarus, Jr., General Counsel for. 
the Association on American Indian Affairs, Inc.: "It is my 
understanding . . . that the complaints to be filed with the 
Attorney General are generally to be off-reservation violations 
of rights along the lines of the provisions in the Civil Rights 
Act"). Given this difference in focus, the elimination of this 
Jm>12-Qsal.has.little..releYRnce .to ~ i.ssuP.. before us... 
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Furthermore, the reasons for the proposal's deletion are not 
as clea.r as the majority seems to indicate. While two wit­
nesses did express their fears that the proposal would disrupt 
tribal governments, many others expressed the view that the 
proposals gave the Attorney General no more authority than 
he already possessed. Id., at 92, 104, 227, 319. The Acting 
Secretary of the Interior was among those who thought that 
this addition•aJ authorization was not needed by the Attorney 
General because the Department of the Interior already rou­
tinely referred complaints of Indian rights violations to him 
for the commencement of appropriate litigation. Id., at 319. 

The failure of Congress to adopt the Department of the 
Interior's substitute provision provides even less support for 
the view that Congress opposed a private cause of action. 
This proposal would have allowed the Secretary of the Interior 
to review "[a]ny action, other than a criminal action, taken by 
an Indian tribal government which deprives any American 
Indian of a right or freedom established and protected by this 
Act ..." and to take "such corrective action" as he deemed 
necessary. Id., at 318. It was proposed in tandem with a 
provision that would have allowed an Indian to appeal from 
a criminal conviction in a tribal court to the Secretary, who 
would then have been authorized to affirm, modify, or reverse 
the tribal court's decision. Most of the discussion about this 
joint proposal focused on the review of criminal proceedings, 
and several witnesses expressed objection to it because it im­
properly "mixed" "the judicial process ... with the executive 
process." Id., at 96. See also id., at 294. Senator Ervin 
himself stated that he had "difficulty reconciling [his] ideas 
of the nature of the judicial process and the notion of taking 
an appeal i_n what is supposed to be a judicial proceeding to 
the executive branch of the Government." Id., at 225. While 
the discussion of the civil pa.rt of the proposal was limited, it 
may be assumed that Congress was equally unreceptive to the 
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idea of the Executive Branch's taking "corrective actions" with 
regard to noncriminal actions of tribal governments. 

In sum, then, I find no positive indication in the legislative 
history that Congress opposed a private cause of action to 
enforce the rights extended to Indians under § 1302.' The 
absence of any express approval of such a cause of action, of 
course, does not prohibit its inference, for, as we stated in 
Cort: "[I]n situations in which it is clear that federal law 
has granted a class of persons certain rights, it is not necessary 
to show an intention to create a private cause of action, al­
though an explicit purpose to deny such cause of action would 
be controlling." 422 U.S.. at 82 (footnote omitted). 

The most important consideration, of course, is whether a 
private cause of action would be consistent with the underly-

4 References in the legislative history to the role of Title H's model 
code in effectuating the purposes of Title I do not indicate that Congress 
rejected the possibility of a federal cause of action under § 1302. The 
wording of § 1311, which directs the Secretary of the Interior to recom­
mend a model code, demonstrates that in enacting Title II Congress was 
primarily concerned with criminal proceedings. Thus it requires the code 
t-0 include 

"provisions which will (1) assure that any individual being tried for an 
offense by a court of Indian offenses shall have the same rights, privileges, 
and immunities under the United States Constitution as would be guaran­
teed any citizen of the United States being tried in a Federal court for 
any similar offense, (2) assure that any individual being tried for an 
offense by a court of Indian offenses will be advised and made aware of his 
rights under the United States Constitution, and under any tribal consti­
tution applicable to such individual ...." 

The remaining required provisions concern the qualifications for office of 
judges of courts of Indian offenses and educational cla~s for the training 
of such judge;,. While the enactment of Title II shows Congress' desire 
to implemeni the provisions of § 1302 concerning rights of criminal defend­
ants and to upgrade the quality of tribal judicial proceedings, it gives no 
indication that Congress decided to deny a federal cause of action to 
review tribal actions arising in a noncriminal context. 
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ing purposes of the Act-. As noted at the outset, the Senate 
Report states that the purpose of the ICRA "is to insure that 
the American Indian is afforded the broad constitutional rights 
secured to other Americans." Senate Report 6. Not only is 
a private cause of action consistent with that purpose, it is 
necessary for its achievement. The legislative history indi­
cates that Congress was concerned, not only about the Indian's 
lack of substantive rights, but also about the lack of remedies 
to enforce whatever rights t-he Indian might have. During 
its consideration of this legislation, the Senate Subcommittee 
pointed out that " [t] hough protected against abridgment of 
his rights by State or Federal action, the individual Indian 
is ... without redress against his tribal authorities." Sum­
mary Report 3. It is clear that the Subcommittee's concern 
was not limited to the criminal context, for it explained: 

"It is not only in the operation of tribal courts that 
Indians enjoy something other than full benefit of the 
Bill of Rights. For example, a Navajo tribal council 
ordinance prohibiting the use of peyote resulted in an 
alleged abridgment of religious freedom when applied to 
members of the Native American Church, an Indian sect 
which uses the cactus plant in connection with its wor­
ship services. 

"The opinion of t-he U. S. Court of Appeals for the 10th 
Circuit, in dismissing an action of the Native American 
Church against the Navajo tribal council, is instructive 
in pointing up the lack of remedies available to the Indian 
in resolving his differences with tribal officials." Id., at 
3--4 (footnotes omitted).5 

5 The opinion to which the Subcommittee was referring was Native 
American Church v. Navajo Tribal Council, 272 F. 2d 131 (CAIO 1959), 
in which the court dismissed for lack of federal jurisdiction an action chal­
lenging a Navajo tribal ordinance making it a criminal offense "to intro­
duce into the Navajo country, sell, use or have in poss.ssion within the 
Navajo country~ the bean known as peyote . . . ." Id,L at 132. It was 
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It was "[t]o remedy these various situations and thereby to 
safeguard the rights of Indian citizens ..." that the legisla­
tion resulting in the ICRA was proposed. Id., at 5. 

Seyeral witnesses appearing before the Senate Subcommittee 
testified concerning deprivations of their rights by tribal 
authorities and their inability to gain relief. Mr. Frank Talces 
Gun, President of the Native American Church, for example, 
stated that "the Indian is without an effective means to en­
force whatever constitutional rights he may have in tribal 
proceedings instituted to deprive him of liberty or property. 
While I suppose that abstractedly [sic] we might be said to 
enjoy [certain] rights ... , the blunt fact is that unless the 
tribal court elects to confer that right upon us we have no way 
of securing it." 1965 Hearings 164. Miss Em.ily Schuler, who 
accompanied a former Governor of the Isleta Pueblo to the 
hearings, echoed these concerns. She complained that "[t]he 
people get governors and sometimes they get power hungry 
and then t-he people have no rights at all," to which Senator 
Ervin responded: " 'Power hungry' is a pretty good shorthand 
statement to show why the people of the United States drew 
up a Constitution. They wanted t.o compel their rulers to 

contended that the ordinance violated plaintiffs' right to the free exercise 
of religion. Because the court concluded that the First Amendment was 
not applicablr to the tribe, it held that the federal courts lacked juris­
diction, "even though [the tribal laws or regulations] may have an impact 
to some extent on forms of religious worship." Id., at 135. 

The Senate Report also made note of this decision in what the majority 
terms a. "rambling passage." Ante, at 69 n. 27. In this passage the Com­
mittee reviewed various federal decisions relating to the question "whether 
a tribal Indian can successfully challenge on constitutional grounds specific 
acts or practices of the Indian tribe." Senate Report 9. With only one 
exception, these decisions held that federal courts lacked jurisdiction to 
review alleged constitutional violations by tribal officials because the pro­
visions of the Bill of Rights were not binding on the tribes. This section 
of the Senate Report, which is included under the heading "Need for Leg­
islation," indicates Congress' concern over the Indian's lack of remedies 
for tribal constitutional violations. 
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stay within the bounds of that Constitution and not let that 
hunger for power carry them outside it." Id., at 264. 

Given Congress' concern about the deprivations of Indian 
rights by tribal authorities, I cannot believe, as does the 
majority, that it desired the enforcement of these rights to be 
left up to the very tribal authorities alleged to have violated 
them. In the case of the Santa Clara Pueblo, for example, 
both legislative and judicial powers are vested in the same 
body, the Pueblo Council. See App. 3-5. To suggest that 
this tribal body is the "appropriate" forum for the adjudica­
tion of alleged violations of the ICRA is to ignore both reality 
and Congress' desire to provide a means of redress to Indians 
aggrieved by their tribal leaders. 6 

Although the Senate Report's statement of the purpose of 
the ICRA refers only to the granting of constitutional rights 
to the Indians, I agree with the majority that the legislative 
history demonstrates that Congress was also concerned with 
furthering Indian self-government. I do not agree, however, 
tha.t this concern on the part of Congress precludes our recog­
nition of :i, federal cause of action to enforce the terms of the 
Act. The major intrusion upon the tribe's right to govern 
itself occurred when Congress enacted the ICRA and man-

8 Testimony before the Subcommittee indicated that the mere provision 
of constitutioDAl rights to the tribes did not necessarily guarantee that 
those rights would be observed. Mr. Lawrence Jaramillo, a. former Gov­
ernor of the Isleta. Pueblo, testified that, despite the tribal constitution's 
guarantee of freedom of religion, the present tribal Governor had attempted 
to "alter certain religious procedures of the Catholic priest who resides on 
the reservation." 1965 Hearings 261, 264. Mr. Jaramillo stated that the 
Governor "has been making his own laws and he has been making his own 
decisions and he has been making his own court rulings," and he implored 
the Subcommittee: 

"Honorable Sena.tor Ervin, we ask you to see if we can have any pro­
tection on these constitutional rights. We do not want to give jurisdiction 
to the State. We want to keep it. in Federal jurisdiction. But we are 
as~g this. We know if we a.re not given justice that we would like to 
appeal a. ~ tg th~J?e<lera.l court/' ld,..1,.t,_ 2.64., 
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dated that the tribe "in exercising powers of self-government" 
observe the rights enumerated in § 1302. The extension of 
constitutional rights to individual citizens is intended to 
intrude upon the authority of government. And once it has 
been decided that an individual does possess certain rights 
vis-a-vis his government, it necessarily follows that he has 
some way to enforce those rights. Although creating a fed­
eral cause of action may "constitut[e] an interference with 
tribal autonomy and self-government beyond that created by 
the change in substantive law itself," ante, at 59, in my mind 
it is a further step that must be taken; otherwise, the change 
in the law may be meaningless. 

The final consideration suggested in Cort is the appropriate­
ness of a federal forum to vindicate the right in question. As 
even the majority acknowledges, "we have frequently rec­
ognized the propriety of inferring a federal cause of action for 
the enforcement of civil rights ...." Ante, at 61. For the 
reasons set out above, I would make no exception here. 

Because I believe that respondents stated a cause of action 
over which the federal courts have jurisdiction, I would pro­
ceed to the merits of their claim. Accordingly, I dissent from 
the opinion of the Court. 
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U.S. Oep:irtment of Justice 

Civil Rights Division 

O1/l<t of tht Auimnl Allornty Ctntr•l W,sJrin11on. D.C. 20JJ0 

Mr. William Howard January 24, 1989 

General Counsel 
United States Commission 

on 
Room 

civil Rights 
600 

1121 Vermont Avenue, N. w. 
Washington, D. C. 20425 

Re: Allegations of ICRA Violations Post 
Santa Clara Pueblo v, Martinez 

Dear Bill: 

As requested, I have enclosed a summary of alleged ICRA 
violations contained in our files. The summary includes only
those matters or allegations brought to our attention subsequent 
to Santa Clara Pueblo v. Martinez, 436 u.. s. 49 (1978). I have 
not included other claims of ICRA violations from sources such as 
the Indian Law Reporter, litigated federal cases or the available 
literature. I did, however, include matters reported in the news 
media and note that certain matters outlined below may also have 
been made available to the Civil Rights Commission. In addition, 
because we are no longer engaged in ICRA enforcement activity,
the allegations contained in the summary remain unverified. 

, 

The 71 separate complaints listed below allege a total of 
98 violations of the ICRA. The complaints name 32 different 
Indian tribes located in 12 states. Areas with the heaviest 
complaint activity incl,ude tribes located in South Dakota with 25 
complaints, Arizona with 15 complaints and Minnesota with 10 
complaints. One tribe is the subject of 14 separate complaints, 
some of .which allege more than one ICRA violation, and 3 other 
tribes are the subject of 10, 7 and 6 complaints respectively. 
The remaining 28 tribes are named in one or two ICRA complaints. 

The 98 alleged ICRA '-1 ations may be categorized as 
rollows: 

Alleged Number of 
violations Allegations 

l. Tribal court 28 
practices 

2. Voting or election 25 
complaints 
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Alleged Number of 
Violations Allegations 

3. Hiring or e~ployment 12 
irregularities 

4. Tribal council ll 
activity generally 

5. Free press infringements 5 

6. Housing assignment 4 
policies 

7. Right to counsel allegations 3 

8. Taking of private property 2 
without compensation 

9. Vague criminal statutes 1 

10. Child custody procedures l 

ll. Jail conditions 1 

12. Membership practices l 

13. Cruel and unusual punishment l 

14. Improper removal from the l 
reservation 

15. Arrest and search procedures 1 

16. Racial discrimination ...L 
98 

By year, the 71 complaints of ICRA violations can be broken 
down as follows: 

Number of 
bll complaints 

1978 4 

1979 6 

1980 2 

1981 1 

1982 4 
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Yllt 

1983 

1984 

1985 

1986 

1887 

1988 

I hope you find this information useful. 
any questions, please call the undersigned on 

Sincerely, 

James P. Turner 

Number of 
Complaints 

2 

l 

6 

13 

ll 

21 

If you should have 
633-4701. 

Acting Assistant Attorney General 
Civil Rights Division 

ames M. Schermerhorn 
Special Litigation Counsel 

134 



United States 
Department of Justice 

IRCA complaints Post 
santa c1ara Pueblo v, Martinez 

Date of 
Incident 
1982 

1979 

1982 

1985 

~ 
section 
1302(8) 

1302(8) 

1302(8) 

1302(8) 

Alleged
Violation 
Due proces ■ 

(threat11, 
int:i■ida­
tion) 

Due process
(vague
criminal 
statutes) 

Due proce■■ 
(child
custody) 

Due process
(jail condi­
tions) 

summary ot Incident 

Tribal authorities allegedly attempted 
to force the co11plainant to leave the 
tribe because she compla·in·ed of 
improper treat111ent of her child in the 
tribal day care center. 

Allegation that tribal "disorderly
conduct" and "contributing to the 
delinquency of a 11inor" statutes are 
vague and, accordingly, viblate due 
process guarantees codified in the 
ICRA. 

Allegation that th• co11plainant was 
unfairly treated in a child custody
proceeding. 

Allegation that tribal jail condition■ 
violate due process and cruel and 
unusual punishlllent provisions of the 
ICRA. Specifically, the complaint
alleges unhealthy, unsanitary and 
unsafe jail conditions . 

I 
.. 

... 
C,t) 
en 



.... 
(A) 
CD Date of 

Incident 

1981 

~ 
secUon 

1302(8) 

1982 1302(8) 

1985 1302(8) 

1988 1302(8) 

1988 1302(8) 

1985 1302(8) 

Alleged SYl!!!!l!!D! of Irn:.ident 
v12ht12n 

Due process Allegation that children were taken 
(ex-parte from parents in child custody
tribal court proceedings without notice pursuant
proceedings). to an ex-parte court order allegedly

in violation of the due process 
provisions of the ICRA. 

Equal protec- Malapportioned tribal council election 
tion (vot- districts allegedly violate the one 
ing/ele- person/one vote equal protection
ctions) standard. I
Due process Allegation of malapportioned tribal ;:; 
(voting/ele- council election districts'in 
ctions) violation of the one person/one vote gt 

equal protection standard. ... 
c'

Due process Allegation that a denial of the right
(voting/ele- to vote in a tribal election was 
ction) motivated by a fear that the com-

plainant may vote for a candidate not 
approved of by an election official. t 

e
Equal Off reservation members of the tribe 
protection claim discrimination in voting in 
(voting/elec- tribal elections. Allegedly only 
tions) members of the tribe who live on the 

reservation can participate in tribal 
elections. 

Due process Allegation that the tribal council is 
(voting/alee- unlawfully conducting business 
tions) without a quorum in violation of the 

tribal constitution and ICRA. 



Pote of 
Incident 
1984 

1985 

1983 

1980 

1986 

.... 
c.o 
~ 

l.c.BA 
section 
1302(8) 

1302(8) 

1302(8) 

1302(8) 

1302(8) 

Alleged
violation 
Due process
(voting/elec­
tions) 

Due process 
(interference 
with a tribal 
court order) 

Due process 
(voting/elec­
tions) 

Due process 
(Voting/elec­
tions) 

Due process
(improper 
tribal 
hiring) 

summary of Incident 

Allegation that a tribal ordinance 
"forever barr[ing)" individuals from 
running for tribal office violates the 
ICRA. 

Tribal council allegedly voted to 
"wipe away and overrule the [tribal] 
appellate court's decision... ". 

Allegation that a tribal council 
referendum ·to "correct" the election 
district apportionment set by the 
federal court in .ID:mm v. ~ 
States is "invalid because it is 
contrary to the Indian Civil Rights 
Acts". 

Tribal resolution declaring a tribal 
election null and void was allegedly 
"enacted without notice or hearing or 
other requirements of due process, and 
the winners of several individual 
election contests were possibly denied 
rights in disregard of due process
required by the Indian Civil Rights 
Act." 

Allegation raises "instances wherein 
it appeared to me that due process and 
civil rights of individuals and groups 
were denied at the tribal level." The 
complaint alleging, among other 
things, that non-merit hiring by the 
tribe constituted "nepotism" and 
"crol'!_yism". 

·t:> 

I 
-



PAto of 
Incident 
1979 

1979 

1981 

~ 
section 

1302(8) 

1302(8) 

1302(8) 

Alleged symm1a of Incident 
~iols!,tion 

Due process Letter alleging ICRA violations 
(re■oval from regarding the firing of a tribal 
employment) employee by the tribe. Also alleged

is the noncompliance with Rule 6 of 
the tribal code indicating a pre-
ference for the issuance of a criminal 
s'Ulllllons instead of an arrest warrant. I... 

Due process Allegation that because h• sought a 
(abuse of divorce in the state court rather than .1tribal court the tribal court, the tribal judge
authority) awarded the complainant's property to 

his former wife and, acting in excesa ti'• 
of tribal authority, threatened th• 
complainant's welfare. 

Due process Allegation of improper tribal inter- I(housing ference in a housing project asaign-
assign11ent ment policies and that th• tribal epolicies) court process was used to silence 

dissent. Favoritism alleged in a 
housing assignment including dis-
crimination on the basis of sex. 



pate of 
Incident 

1978 

1978 

1978 

19118 

1988 

IT& 
Section 

1302(4) 
1302(6) 

1302(8) 

1302(8) 

1302(8) 

1302 (8) 

Alleged
violation 

No assistance 
of counsel, 
failure to 
permit 
confrontation 
of witnesses, 
no compulsory 
process, and 
the failure 
to advise 
defendants of 
the right 
not to be 
compelled to 
provide
evidence 
against them­
selves. 

Equal Protec­
tion (Vot­
ing/Elec­
tions) 

Due process 
(lack of 
notice) 

Due process 
(Tribal 
court 
procedure) 

Due Process 
(employment) 

summary of Incident 

Allegation that the tribe fails to 
advise criminal defendants of their 
right to assistance of counsel at no 
expense to the tribe, their right to 
confront witnesses who may appear 
against them, their right to com­
pulsory process and their right not to 
be compelled to provide evidence 
against themselves. 

Allegation that malapportioned tribal 
council election districts violate one 
person, one vote equal protection 
standards. 

Allegation that the tribe improperly 
interfered with complainant's 
ownership of certain property and 
failed to notify them of court action. 

General allegation that the tribal 
court failed to follow tribal law and 
violated the tribal constitution. 

Allegation that the complainant was 
fired from his tribal job in violation 
of the tribal merit employmeQt code. 



Poto of 
Incident 

1986 

1986 

1988 

1979 

1986 

1979 

Im 
section 

1302(8) 

1302(8) 

1302(8) 

1302(8) 

1302(8) 

1302 (5) 
1302(6) 
1302 (7) 
1302(8) 

Alleged sYMArx of Incident 
Violation 

Due process Allegation that the tribal election 
(Voting/elec- board denied the complainant the 
tions) opportunity to run for public office. 

Due process Alleged due process violations in a 
(voting/elec- tribal recall election including the 
tiona) failure to follow tribal constitu-

tional 11andatea, • 

Due process Allegation that a tribal faction 
(voting/•l•c- complied with the tribal-cbde in 
tiona pressing a recall election but th• 

tribal council and tribal court 
ignored the recall petitions. 

Due process Allegation that th• clerk of th• 
(tribal tribal court and the tribal prosecutor 
employment were fired without cause. The new 
practices) chair111an allegedly appointed fa•ily

members to the vacant positions. 

Due process Alleged favoritis• and nepotism by 
(employment) tribal council in tribal hiring and 

employment practices, "Nepotis• is 
bad on our res(ervation] •·•"• 

Due process Complainant alleges he was illegally
(criminal arrested, detained for 5 days without 
procedure, bond, provided no opportunity to 
cruel and defend himself at a hearing, and 
unusual whipped by tribal authorities. 
punisluumt 



pate of I&BA 
Incident section 

1979 1302(8) 

1978 1302(6) 

1980 1302(1) 

1979 1302(1) 

1982 1302(8).... 
,Ji,,,.... 

Alleges} su:!!l!!!~D! of Incident 
Violation 

Due process Victim alleges that he was mistreated 
(tribal court by the tribal court, specifically that 
procedure) he was denied an appeal and given an 

excessive sentence as a result of 
improper influence by tribal officials 
on the tribal judge. 

Right to Allegation that the tribe refused to 
counsel allow attorneys to practice in tribal 

court. IFreedom of Allegedly a tribal resolution 
the press "barred and restricted" the news 

media from the reservationi .I..Freedom of Allegation that the tribe removed the -speech, treasurer under circU111stance which C 
freedom of "were in the nature of a bill of 0 
assembly, attainder• and "so mixed with unlawful 
Bill of provisions so as to evidence on their iAttainder face the inadequacy of the tribal gcouncil as a forum for resolving at 

least this particular type of dispute. e 
The Tribal Council's resolutions seek 
to restrain the Treasurer's right to 
freedom of speech and freedom of 
assembly and to punish her for the 
exercise of those basic freedoms 
contrary to the provision of the 
Indian Civil Rights Act.• 

Due Proces■ Allegation of considerable controversy 
(Voting/ "surrounding the handling of absentee 
Elections ballots" and other election problems. 



... 
f; 

Date of ltBA Alleged sy111111aa of los.1slaot 
locldeot section Yiol.slt1on 
1988 1302(8) Due Process Allegations of •internal strife• and 

(voting/ •unqualified• tribal office candidate• 
elections resulted in an •illegally held• •lee-

tion. ..• 
1986 1302(8) Due Process Allegation that the tribal council and 

(Removal fro■ tribal court acted to remove or 
Reservation) exclude a non-member of the tribe fro■ 

the reservation, allegedly without th• 
opportunity to be heard. I

1985 1302(8) Due Process Newspaper editorial (and accompanying
(voting/ cartoon) alleges that tribal council• 
elections) have passed resolutions •forbidding ~ 

certain individuals to run for ... 
office•. n' 

1987 1302 (8) Due Process Allegations that a tribal resolution 0 

(limiting •specially denies jurisdiction to the 
tribal court ... CFR court over any litigation ! 
jurisdiction) that 11ay be construed as •internal r:2 

0tribal conflict• and, as a result, 
preclude• ICRA challenges in tribal e 
court.• 

1985 1302(8) Due Process Allegation of interference by tribal 
(tribal council in the work of the tribal 
council court. Tribal council allegedly 
interference ordered a tribal judge to hear a case 
with the in which the judge had disqualified 
tribal court) hi■self on conflict of interest 

grounds. 



pate of 
Incident 

1986 

1986 

1988 

. 
1986 

.... 
~ 

EBA 
section 

1302(8) 

1302(5) 
1302(8) 

1302(8) 

1302(8) 

Alleged 
violation 

Due Process 
(tribal court 
procedures) 

Due Process 
(taking of 
property) 

Due Process 
(employment 
and elec­
tions) 

Due 
Process/Equal 
Protection 
(Voting/ 
Elections) 

summary of Incident 

Allegation that "our Indian Civil 
Rights have been violated by the 
tribal courts ... " Specifically, the 
complainant alleges that the tribal 
court "didn't give us notice nor 
subpoenas to our witnesses" for a 
court hearing. 

Allegation of a denial of "human 
rights" by the former tribal council 
in exercising the tribe's right of 
eminent domain. Allegation that 
those who refused to sell land for a 
new road were "arrested or'assaulted". 

Allegation that the former chief judg~
of the tribal court "was replaced
without cause and probable in 
violation of the tribal code." The 
complaint describes the tribal court 
system as one"··· which [does not]
presently inspire confidence." The 
complainant describes past tribal 
elections as having "an element of 
threat of personal harm···"· 

The tribal council, acting as an 
appellate court, allegedly overturned 
the decision of the tribal court and 
denied a women tribal member the 
opportunity to run for tribal office. 
According to the complaint, the tribal 
council believes the tribal"•·• 
constitution expressly denies women 
the right to hold office". 



... 
t pate oC 

Ios.i!leot 
1987 

EBA 
section 
1302(8) 

1986 

1986 

1302(8) 

1302(8) 

1987 1302(8)
1302(7) 

1987 1302(8)
1302(7) 

Allege!I sumua of Ios.i!leot
Yiol11,tioo 
Due Process Complaint alleges that tha tribal 
(employment) council overruled both the tribal 

court and the tribal appellate court• ■ 
finding that the plaintiff was 
illegally terminated fro■ her position 
as the tribe's higher education 
director. 

Due Process Complaint alleges that educated 
(employment) Indians are Npolitically ... black-

listedN and Ndiscriminated against by 
our officialsN in employment. IDue Proces■ Complaint alleges a denial a due 

(tribal court proce•• in tribal court. Specifi-
procedure) cally, the complaint alleges faulty ~ 

extradition procedures and the failure ..
of the tribal court to uniformly apply ';'the tribal code. 

Dua Process Allegation that a defendant was 
(illegal convicted of 15 criminal charges and i
consecutive sentenced to serve 10 consecutive s:I 
sentencing) sentences of six months each for a 

total sentence of 5 years in jail e 
which exceeds the ICRA's one (l) year
maximum sentence provision. 

Due Process Allegation that a tribal inmate is 
(illegal serving a six year prison sentence 
conaacutiv• which exceeds the ICRA's one (l) year
sentencing) maxi■um sentence provision. 



Date or 
Incident 
1986 

1979 

1986 

1986 

.... 1987 
~ en 

~ 
section 
1302(8) 

1302(8) 

1302(8) 
1302(2) 

1302(8)
Hiscel-
laneous 
other 
ICRA 
provisi-
ons 

1302 ( l) 

l.llege!J
Violation 
Due Process 
(Favoriti ■• 
by tribal 
court) 

Due Process 
(voting/
elections) 

Due Process 
(illegal 
arrest and 
warrantless 
search 
procedures). 

Due Process 

Freedo■ of 
the Press 

suuarv or Inci!Jent 

Allegation that a tribal court 
advocate•s client was treated unfairly
by a tribal judge iQ a divorce 
proceeding. Specifically, the victia 
waa forced to accept •uch of the 
financial liability resulting fro• th• 
marriage with very little of the 
assets. Allegedly this occurred 
because the tribal judge was a school 
acquaintance of the successful party
in the divorce proceeding and was 
bias•d again•t her client. 

Co■plaint alieg•• that "(f]or 73 Y••r• I
(t]he tribe has been denied tha right 
to a fair election" because ,of •· .existing tribal election~ procedures. 

Allegation that tribal police chief o'' .. 
violates proper arrest and aaarch 0 
procedures. Co■plaint asks "[h]ow
much more ■ust our civil rights be iviolated before ha i• stopped.or r:2before anyone comes to our aide." ct e
Complainant su■aarizes 10 alleged ICRA 
violations occurring on two reserva-
tions in the southwest. 

Allegation that a newspaper reporter 
was denied ace••• to a public tribal 
council meeting. 

https://stopped.or


Date of 
Incident 
1983 

1988 

1988 

1988 

1986 

l.CBA 
section 

1302(8) 

1302(8) 

1302(8) 

1302(1) 

1302(8) 

Alleged
Violation 
Dile Process 
(voting/ 
elections) 

Dile Process 
(tribal 
council 
procedures) 

Dile Process 

Free Press 

Due Process 
(voting/
elections) 

su111111ary of Incident 

Allegation that black "freedman" 
tribal members are not permitted to 
vote or run for tribal office. 
elections. 

Allegation that "tribal officials, 
including tribal police, have been 
ignoring restraining orders" issued by
(a) tribal judge. 

Allegations of civil rights abuse by 
tribal officials. Specifically, 
Indians complain of "[t)he abusive 
use of authorities and the'usurping of 
powers by common and non-elected 
tribal officials···"· 

Newspaper allegation of tribal 
interference with the editorial 
content of a newspaper serving the 
Indian and non-Indian community. 
According to the article, many Indian 
operated newspapers "suffer from 
censorship, tribal nepotism•••" and 
other problems. The article referen­
ces similar problems elsewhere in 
Indian country. 

Allegations include that it is" 
common knowledge that the election 
process was abused and that large
scale Absentee Ballots were bought and 
paid for by the incumbent". Complaint
concludes by stating that most 
reservation residents "feel that 
their civil rights have been violated 
under the Indian Civil Right~ Act". 



Pate or 
Incident 

1987 

1987 

1988 

1~88 

.... 
~ 
"-I 

1988 

~ 
section 

1302(8) 

1302(8) 

1302(1) 

1302(8) 

1302(8) 

Alleged s1,1mman: or Incident 
Violation 

Due Pro- Allegation that a tribe discriminates 
cess/Equal on the basis national origin in 
Protection housing and employment. 
(employment 
and housing) 

Due Process Allegation that an individual was 
(voting and improperly removed as tribal chairman 
election) of the Shakopee Sioux community. !Freedom or Newspaper notes that "[f]reedom or the :;the Press press on Indian reservations is such a 

rare thing it is nearly non-existent." ,
The article goes on to say, among
other things, that "incoming tribal 

~chairman may engage in whole sale 
firings of the editor and staff, 'o 
budget cuts that force the newspaper 'o

1:1out of business or demands for total 
editorial control over the newspaper. 1f 
Only 10 or 306 Indian newspapers are IA
"independently O\ollled". (II 

e 
Due process News article concerning tribal 
( employment) employment practices noting that no 

tribal employees are in merit 
positions but are rather "political
appointees• who can be fired by the 
tribal chairman without cause. 

Due Process Allegation that a tribal court judge 
(tribal court refused to set a hearing date in 
procedure) violation of tribal law and im-

permissibly confiscated the collateral 
of a party to a tribal court proceed-
ing. 



.... 
~ 
00 

Date ot 
Incident 

1988 

~ 
section 

1302(8) 

1988 1302(8) 

1988 1302(8) 

1988 1302(8) 

Alleged
Violation 

Due process 
(tribal 
council 
interference 
with tribal 
court) 

Due Pro­
cess/Equal 
Protection 
(housing) 

oue process 
(hiring
practices) 

Due Process 
(land lease)
Equal
Protection 
(voting and 
elections) 

Su)!Ullary ot Incident 

Recommendation concerning changes in 
tribal law so the "Chief Judge cannot 
be fired by the tribal council for up 
holding the law of our tribe." 
Alleges a need by the tribe to have 
"separation of powers." According to 
the material," right now the tribal 
council serves as judge, jury and 
executioner". 

Allegation that tribal representa­
tives, "discriminate against their own 
people[ .... T)he Full Bloods are 
treated differently and that their 
basic needs such as decent housing are 
not met." 

A tribal council representative
complains that be bas observed 
"injustices committed against our 
people by tribal council members, 
program directors, supervisor, the 
tribal court and tribal court person­
nel." Among other problems are non­
merit hiring practices by the tribal 
council. 

Allegation of several ICRA violations 
including the failure to permit the 
complainant the opportunity to run for 
tribal office and a violation of 
Indian preference provisions in the 
lease of Indian lands, 



oate of 
Incident 
1987 

1987 

1987 

1988 

1988 

.... 
,i:,. 
U) 

~ 
section 
1302(8) 

1302(8) 

1302(8) 

1302(8) 

1302(8) 

Alleged SYl!!l!ls!O'. of Incident 
~iol.Ation 
Due Process A former tribal judge complains that 
(employment he was suspended without pay by the 
practices) tribal council a matter of days after 

he made an unpopular ruling permitting 
a finance company to repossess a car 
located on the reservation. 

Due Process Allegation that an individual 
(criminal convicted on several tribal charges
sentencing was sentenced to a 390 day jail term 
procedures) or 25 days in excess of the ICRA one 

(1) year naximum sentence. 

Due Process Attorney that alleges "my client was 
(tribal court restrained of liberty," when the 

I.... 
procedures) tribal court issued an order without 

allowing her an opportunity to be ~ 
heard in a child custody matter. ij:I. 

Due Process Allegation of a "mass violation of n 
people's rights" on an Indian g
reservation and that a "majority of 
the people affected are helpless ibecause the tribal courts cannot take s:: 
civil cases that involve a tribal 0 
organization". e 

Equal Protec- Allegation of a non-Indian attorney
tion (racial that a tribal official took action 
discrimina- against him in tribal court "because I 
tion) am caucasian" and in an effort "to 

retaliate" for a previous complaint
filed by the victim against the 
subject with the tribal Bar's Dis-
ciplinary co-ittee. 



0 

.... 
CJ1 Date o( ~ Alleged summary ot Incident 

Incident Section Violation 

1988 1302(8) Due Pro­ Allegation that a tribal court child 
cess/Equal custody action constituted "inter­
Protection ference in civil rights due to 
(tribal court conspiracy and class based animas". 
procedures) 

1987 1302(8) equal protec- Allegation that because of the 
tion complainant's challenge to how the 

tribe was conducting its affairs, she 
was the subject of verbal and physical 
threats and denied protection from 
the reservation criminal justice 
system. 



EmlbltNo.5 

UNITED STATES DISTRICT COURT 
DISTRICT Of MINNESOTA 

SIXTH DIVISIO~ 
U.S. A170fiHEY 

GPbiT·&fo~l~~i3 T.)ouglas Naadeau, .Civil File No. 6-85-501 

Petitioners, 

v. ~ 
Gary Graves, i''C'osecutli19 
Attorney for the Red t.ake 
Indian Tribal Court, and 
W•nda Lyons, Clerk of Court: 
and Acting Magistrate of the 
Jed take Indian Tribal Court:, 

J!espondent•. 

A hearing was held before the undeuigned on April 15, 1985 

upon petitioners' application for·•· wr,it of habeas c:orpu•• 

Petitioners were r•pr1sented by R~chard Heahbesher, £sq. Respond­

ents Gary Gr.1ves and Wanda Lyons were represented. by ~ent Tupper, 

t:sq., and Bernard Becker, Esq. Respondents Rex Mayotte and 

Robert Koran were iepresented by John Lee, Es~. 

1'hia action involve• the arrest and subsequent c:onvlct 1,-., of 

Douglas Neadeau and Greg Good, two enrolled members of the Red 

take Band of Ch ip~ewa Indians. Good and M~adeau were ,:l)nvicted 

by the Red Lake Court of Indian Offenses, a court est~blish•~ 

pursuant to·an Act of Congress. !,!! 2S u.s.c. S 1311 !.!:.• ~• 

In 1968 Congres• passed the In~ian Civil Right~ Act, 25 

O.S.C. S 1301 n• aeg. The Act established a syste=1c of tribd 

court• funded by the Bureau of Indian Affair• and act forth 

c•rtaln right• guaranteed to tribal me~bers whlch are al ■ llar to 
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Ezhlblt No. 5 (continued) 

the ri!Jhts found in the Con•t!tutlon's l'lill of Ri~hts. Spc1:lfi­

cally, the Indian Civil Rights ~ct_orovides that no .Indian tribe 

11hallr 

(6J deny to any person in a criminal prccecd­
ing the riqht to ... at his own expense to have 
the assistance of counsel for his defense, 

(7) reguice excessive bail ..• 

·(10) deny to any person accused of •n offense 
punishable by imprisonment the right, upon
re4ue1t, to• trial by jury of not less than 
six pei-eons. 

25 a.s.c. S 1302. 'l'he right.1 gu.ir.inteed by S 1302 of the Indi.1n_ 

Civil Rights.Act may be ♦nforced by resort to a writ of habeas. 

25 u.s.c. S 1303 (stat~tory provision authorizing writ !or person 

testing legality of tribal detantion)J .!.!! .!.l!2 28 o.s.c. 
224l(c){lJ,(l) (vrlt available to person In custody !n viola­

tion of Constitutio.n and la~• of th• Unite~ Statesh Trans-Canada 

Enterprises, ttd. v. Muckleshoot Indian Tribe, 634 F.2d 474 (9th 

Cir. 1980). 

Greg Good and Douglas Readeau wera on th• Red Laka ~esarva­

tion t.cavel in9 in a car when they were arres•ted by :Red r.~Jc• 

polic~ officer• •nd brought to the Red Lake Police Department on 

March 7., 19B5.1 tJou9lu Neadea11 was arrested !or not having a 

drivar'• license and for possess.!on of marijuana. Greg Good_ -.,as 

arrested for one count of illegally sellin9 mariju~n• and three 

count.a of possession of ~arijuana. 

l Neither Good nor Neadea11 challenge the validity of their 
1rr11t. 
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Ezhlbit No.~5 (con~ued) 

On M_arc:h 8, 1985 Good and Neadcau wo!rc arr<1igned bafo_r\! 

Associate Magistrate Wanda Lyons of the Fed t.ike Court of Intihn 

Offenses. Doug_las Nea'3eau, to1ithout the <1S!l!11tanca of coun:J<!.1, 

agreed to plead 911Uty__ to a char~e of' drlvinq without a lici?nse 

but enterod a plea of not guilty on the charge of unlawful 

possassion of marijuana. Naadcau specil!kally requested that h11 

be released on bail pending tli.e trial of his case. Magistrate 

Lyons deni4d the request for bail stating: -they haven't ba~n 

giving bonds for possession, that's the way it has to be.• 

Greg Good was charged ..,.ith four separ;Jte offens••• He 

entered• plea of not guilty on all of the charges. Magistrate 

Lyons refused to set bail for Good and ordered that he be held 

,pending trial. At the hearing before this court Magistrate Lyona 

of'fered no e:itplanation as l:o why she denied tlie petitioners th~ir 

right to bail. The conduct of the Magistrat~ was in clear 

viol~tion of the express language of the Indian Civil Rights Act, 

25 o.s.c. S 1302(7), which prohibi~s excessive bail. 

On March 13, 1985 Good and Neadeau appeared before Ma9ie­

trate Lyon• and, without any assistance of counsel, agreed to 

plead gull ty to certaln charges. Greg Good waa sentenced to II ix 

months in jail while Douglas Neadeau·was sentenced to three 

months. The evidence ~rought forth at the trial indicates that 

the Red take Tribal Council has a polic
0 

y of not permitting 

lawyer ■ to practice before the Red take Court of Indian Offenoas: 

Good and Neadeau were aware of that policy and believed they 

could not have the assistance of counsel. Thia policy, which 

- 3 .. 
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Exhibit No. 5 (continued) 

prohibited Good .ind NooldP.au fro111 obti\t1,ln1J the .idvice of! co,.msel 

prior to trial, is in dlr•ct viol,ltion of 25 u.s.c. 5 1302(6) 

which provides that n~ Indioln Tribe uh~ll ~eny a person in a 

er l.minal proceeding the rl<Jht_ to couns~ l.. 

Prior to entering a plea ol guilty both ~ood and Neadeau 

were informed that if they wantci! a jury td.,l 1:hGY would have to 

pay for it. The testimony of the R~d L~ke pros~cutor and the 

!or~er prosecutor indicates that in the r~st aeveral years there 

has been only one jury tri.tl gra1itad to ,1 criminal defendant. Sy 

telling Good and Neadeau th~t they would have to pay for a jury 

trial, the Rad Lake Court ol Indian Offense• denied petitioner ■ 

their right to a trial by jury which ia specifically guaranteed 
. 

. by 25 u.s.c. 5 1302(10}. 

All of the constitutional and statutory violations noted 

above occurred prior to the time that Good and Neadeau entered 

into their guilty ple~s. Both ~en were threatened ~ith rela­

tively long prison sentences and were then offered the opportun­

ity to enter into a •plea bargain.• Neither petitioner, however, 

was in a position to detarmine if the p~~s~eutor's offer was, in 

fact, a bargain. The coercion irih~rcnt in keeping a person 

confined prior to trial and denyin':.l him any assistance. in 

preparing a def~nse ia reaso~ enough to strongly question the 

voluntariness of any plea bargain. Th~ live testimony by Good 

and Neadeau confirmed thh court's ,nu1picion that their guilty 

pleas were not entered into voluntarily. 

- C • 
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Ezhlblt No. 5 (continued) 

The evidcncG in this case leads this court to the lnP.scap­

able conclusion that the rights guaranteed petitioners by the 

Indian Civil Rights Act were trampliJd upon by the officials of 

the Red Lake Court of Indian Offenses. Whether the actions of 

the Red Lake Court of Indian Offen!JeS were int<:ntional or simply 

th~ result of urifamiliarity with the obli~3tion~ incia~nt to 

running a co~rt la of no concern to this court at this time. It 

i:I suf'flcient to state that Greg Good .1nd Do11gl.1s Ne.;ideau did not 

receive the minimum procedural protections r~quir~d by tho Indian 

Civil Rights Act and the u. s. Constitution. ror those reasons,· 

the court will grant the petition for a writ of habeas corpus. 

Accordingly, I'r IS ORDERED that1 

1. The petition_ of Greg Good for a writ of habeas corpus 

h gt'anted. 

2. • Tha petition of Douglaa Neadeau for a writ of habaaa 

corpus is granted. 

Dated1 May .d.&!.,, 198S. 

- 5 -
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EzhlbltNo.6 

IH THE WHITE MOUNTAIN APACHE TRIBAL COURT 

WHITERIVER, ARIZONA 

JUDY DEHOSE, )
) 

Plaintiff, ) NO. C-89-04 
) 

vs. ) Pre-hearing 
) Conference and 

RENO JOHNSON, SR., Chairman of the ) Hearing on 
White Mountain Apache Tribe, ) Plaintiff's 
ALVINO HAWKINS, Vice Chairman, ) Request for 
MATTHEW NOSIE, Councilman; ) Preliminary 
HERBERT TATE, Councilman, in their ) Injunction 
official and individual capacities. )

Defendants. ) ________________ ) 

BEFORE THE HONORABLE JAY NATOLI 

JUDGE OF THE SUPERIOR COURT, NAVAJO COUNTY, 

STATE OF ARIZONA, 

SITTING AS A VISITING TRIBAL 

JUDGE OF THE WHITE MOUNTAIN APACHE TRIBAL COURT 

Thursday, February 2, 1989 

,ec~·, v e& 

, "' 7-~~ba..( 
REPORTED BYI 

CoUJ(;t
lCELLY E. PALMER 
Official Reporter 

3 ~J-g, 
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Ezhlblt No. 6 (continued) 

APPEARANCES1 

2 

3 

4 For the Plaintiffs CAROL J. WILLIAMS 
LEGAL COUNSEL 
Post Office Box 1119 
Whiteriver, Az. 85941 

' 
7 

For the Defendants& CLAUDEEN BATES ARTHUR, 
8 SCOTT CANTY 

General Counsel 
9 WHITE MOUNTAIN APACHE TRIBE 

Post Office Box 700 
Whiteriver, Az. 85941 

11 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 
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Ezhlblt No. 6 (continued) 
P R O C E E D I N G S 

(Whereupon, the following proceedings 

were held in chambers between Court and counsel,) 

THE COURTs This is Cause Number, White 

Mountain Apache Tribal Court, C-89-04, 

Judy Debose, Plaintiff, versus Reno Johnson, 

Senior, et al. 

Carol, you're here on behalf of the 

plaintiff? 

MS, WILLIAMSz Yes. Carol Williams, 

Legal Counsel representing Judy Debose. 

MR. CANTYs Scott Canty, Associate 

Defender for the defendants. 

MS. ARTHURS Claudeen Bates, General 

Counsel for the White Mountain Apache Tribe, and 

here representing the Ghairman, and the counsel 

persons who were sued as defendants. 

THE COURT1 The reason why I wanted to 

visit with you all before we started the hearing 

was to clear up any confusion relative to what 

we're going to hear. It's my intention to do 

nothing today other than hear the plaintiff's 

request for preliminary injunctive relief. 
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Ezhlblt No. 6 (continued) 
I received just yesterday the motion to 

dismiss, and the motion to invoke the formal rules, 

filed by defendants. Obviously, we're not going to 

hear anything relative to those motions today for 

the simple reason that the defendant needs to have 

-- excuse me, the plaintiff needs to have an 

opportunity to respond, which would then also allow 

for an opportunity for the defendants to rep~y, 

after which I'll set the matter for a hearing. 

MS. ARTHURS We would like oral argument 

on the motion to dismiss. 

THE COURT1 Right, I saw your request. 

So the only thing we're going to be hearing is the 

request for injunctive relief, and because of that 

it seems apparent to me that there may or may not 

be any -- well, there may not be any issues of fact 

relative to that request. So with that in mind I 

wanted to ask you all some questions to find out 

whether or not that's the case. 

Let me first ask, I have to believe that 

there's no disagreement between both sides -- well, 

let me lay out another ground rule that's pretty 

typical Jn ;my pr.tlcee,Hnq, P.f'I J ,fm1't tJlf11Jr t hilt· r 

differ from it. As between you two, you need to 

select who is going to be the spokesperson because 
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Emlblt No. 6 (continued) 

ther••• only going to be one, so whoever you 

determine is going to carry the ball that's fine 

with me, but that's a decision you all will have to 

make. 

MS. ARTHURS Okay. I guess that I would 

request -- are you saying that for the entire 

proceedings? If we could, we address at tillles 

different issues if that's not confusing to the 

Court, I would like to be able to do that; for 

example, the motion to dismiss 

THE COURTS Oh, no, certainly at a 

different hearing if you wish somebody e~se to 

handl9:. that aspect of it that's fine. My point is 

once we go into the courtroom and begin hearing a 

particular motion only one of you ls going to carry 

the ball. 

MS. ARTHURs You don't want too many 

attorneys jwnping up and down? 

THE COURTS Exactly. That's purely for 

purposes of order, but that doesn't commit you 

throughout the entire case. My first question is 

-- what I need to know is it agreeable with all of 

you, or both sides, that Ms. Debose, at least prior 

to her suspension, was and still is a duly elected 

member of the Tribal Council? 
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Ezhlblt No. 6 (continued) 

MS. ARTHURa We don't dispute that. 

MS. WILLIAMSa No. 

THE COURTa The second question then is, 

guess we can also all agree that she has been 

charged with a criminal offense. Now, identify for 

me, is it an assault1 what was the exact offense? 

MS. WILLIAMS, Assault with a deadly 

weapon. 

THE COURTS That she has been charged 

with the offense of assault with a deadly weapon, 

but as of yet she's not been convicted? 

MS. WILLIAMS, That's correct. 

MS. ARTHURS Correct. 

THE COURT, Next, on November 22nd of 

1988, the Tribal Council discussed and deliberated, 

and passed a resolution excluding the plaintiff 

from sitting as a voting member of the Tribal 

Council? 

MS. WILLIAMS, Yes. 

MS. ARTHUR, We would describe it as 

having suspended her from her seat on the Council. 

THE COURTa All right, fine. But in any 

case that's --

MS. ARTHUR, She was suspended, yes. 

THE COURT, All right. Now, with or 
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without pay? Has she been drawing the pay of a 

regular council member or not? 

MS. ARTHUR: Yes. 

MS. WILLIAMSs Yes, she has been 

receiving pay. 

THE COURT: My last question is as far 

as formal rules and/or regulations relative to the 

removal and/or suspension of a Tribal Council 

Member. The Tribal Constitution, Section IX, or 

Article IX, Sections 1 and 2; are they the only 

rules, written rules, currently in effect that 

speak to that issue? 

MS. WILLIAMS: Yes, those are the only 

ones. That Constitution is the only authority that 

the Council has to use as a direction in what to do 

in removing a council member. 

THE COURTS I don't want to get 

argumentative. My simple question is: Is that, at 

present, the only written rule or regulation? 

MS. WILLIAMS: Yes. 

THE COURT: Relative to the removal or 

suspension of a council member? 

MS. WILLIAMS: Yes. 

MS. ARTHUR: It is the -- we would 

characterize it as the Constitution addressing, 
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specifically, removal in one section, and 

specifically the authority of the Tribal Council in 

another section to govern it's own actions. 

THE COURT1 Is your answer yes? Again, 

I don't want to get argumentative. 

MS. ARTHUR1 I understand that, but I 

t~ink there are two different sections of the 

Constitution involved, not only the removal 

section, because my poirit --

THE COURT1 Well, my question to that 

might well be the case, but my question to you is, 

I think very concise, are there any other 

specifically drafted rules or regulations that deal 

with the issue of removing a council member, other 

than Article IX, Sections 1 and 2 of the -- setting 

forth the procedures? 

MS. ARTHUR1 Articles 1 and 2. Let me 

see what they are. 

MR. CANTY1 The other is a clarification 

for elections of council members. 

MS. ARTHUR1 Hy answer to that is, no, 

that Articles 1 and 2 are not the only sections 

dealing with this. 

THE COURTS That deal with the procedure 

to remove a council member? 

163 



Ezhiblt No. 6 (continued) 

MS. ARTHURs That's correct. 

THE COURTS Okay. What other rules, 

regulations, Constitutional provisions then? 

MS. ARTHURs The other section is under 

the Artile v, Powers of the Council, 

Section l (A)', the power to act in all matters 

concerning the welfare of the tribe. 

THE COURTs So Article V, Section 1 (A), 

in addition to Article IX, Sections 1 and 2? 

MS. ARTHURS Yes. 

THE COURTs Okay. Any others? 

MS. ARTHURS And the same sections, or 

same Article, Article v, Sections. 

THE COURTS Is that a subsection to 1, 

Number 1? 

MS. ARTHUR1 Yes, 1 (S). 

THE COURT s S. 

MS. ARTHURs The power of the Tribal 

Council to regulate it's own procedures. 

THE COURTS Is that still -- at this 

point just give me your sections. 

MS. ARTHURs And U. 

THE COURTs And U, okay. Anything else 

that you can think of? 

MS. ARTHURS No. 
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MS. WILLIAMS1 I disagree with that. 

THE COURT1 Well, I'll explain where I'm 

coming from. What I'm trying to do here is that 

for purposes of the preliminary injunctive relief, 

the substance of the discussions at the Council 

meeting as I see it aren't relevant. 

There may be legal arguments to be made 

by either of you as to which rules, regulations, or 

sections of the Constitution apply, but those 

aren't issues of factJ in other words, when we get 

in the courtroom, Ms. Arthur may argue that the 

sections she's enumerated apply. Ms. Williams, you 

may argue, well, Judge, I don't think certain of 

those sections do apply to this situation, just 

these sections that I've noted apply. But that 

isn't a factual dispute, that's simply a matter of 

law. Because, again, you both have told me, 

correct me if I'm wrong; that she has not been 

the plaintiff has not been, by the resolution which 

have read, has not been permanently ejected from 

the Council? 

MS. ARTHUR1 She's not been removed, no, 

she's been suspended. 

THE COURT1 Well, I don't want to get 

into a symantical game, but she has not been 
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permanently removed by that resolution? 

MS. WILLIAMSs Right. 

THE CO.URTs Okay. We all agree on that? 

MS. ARTHUR: Yeah, she has not been 

permanently removed. 

MS. WILLIAMSs Yes. 

THE COURTs Okay. Now, the reason why I 

bring this all up is it. seems to me that those are 

the only facts that are relevant to determine 

whether or not it's appropriate to issue injunctive 

relief to maintain the status quo as it was prior 

to the removal or the suspension, whatever word you 

like to use. 

The issue of the substance of the 

meeting, and an alleged conspiracy, the various 

other items in the complaint, the substance of the 

meeting I can see where there may be some relevance 

to it, and there may be.some factual disputes over 

that, I don't know, but once again, for purposes of 

you all making legal arguments as to whether or not 

those facts give rise to irreparable harm, no 

adequate remedy at law, a balancing of the public 

interest, you know the classic things that I have 

to think about to determine whether or not 

injunctive relief is appropriate are there. 
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What I need to find out at this point is 

whether or not you think that there are other facts 

which either c~n be agreed to that are relevant to 

whether or not injunc.tive relief should issue, as 

well as whether or n~~ you think there are any 

facts that are in dispute that are relevant to that 

issue? 

I can't think of any and, again, 

understand we're talking about a very limited issue 

here. We're not talking about making findings that 

are finally determinative of anybodys position on 

the caseJ least of all issues i~volving an alleged 

conspiracy and/or whether or not damages are 

appropriate. 

MS. WILLIAMSr One thing that I would 

like, within the realm of what you just said, I 

think that the defendants would have to agree that 

even if Ms. Debose were found gui+ty of the assault 

with a deadly weapon, under the Constitution that's 

not grounds to remove her from the Council. 

THE COURTS I'm inclined to think you're 

not going to get an agreement on that but, again, I 

don't think it's relevant in terms of determining 

whether or not a preliminary injunction to maintain 

the status quo should issue. I certainly think 
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that' ■ an issue in the case; however, I don't 

believe that's an issue at this point in time. 

MS. ARTHURS Your Honor, two thingss 

One, I fail to understand how the Court can proceed 

to hear a request for preliminary injunction if the 

Court has not already determined that it has 

jurisdiction with respect to this matter. Second 

of all --

THE COURTs Well, let me answer that 

question for you. I recognize that the first and 

foremost thing I've got to do when I get into that 

courtroom, and the poin~ that I'm going to let you 

both argue, is this issue of sovereign immunity. 

So if that's what you mean by jurisdiction, I 

recognize that I have to determine -- if I 

determine that sovereign immunity applies we all go 

home in a very short period of time. 

MS. ARTHURs ·so you intend to -- I guess 

you intend to address the jurisdictional issue 

prior to any preliminary injunctive hearing? 

THE COURTS I've got to. 

MS. ARTHUR1 Okay. I didn't understand 

that. I kind of got backwards on it. 

THE COURT1 My fault, I should have 

indicated that all this nice discussion predisposes 
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that I'm going to determine that I have 

jurisdiction1 or stated otherwise, there's no 

problem of sovereign immunity under the facts in 

this case, and me sitting under the posture of a 

Tribal Judge. 

I'm going to give you both a chance to 

address me on that issue first, and I'll give you a 

decision on that before we even get on to this 

preliminary injunction. That's my fault, I didn't 

make that clear to you both. po, anyway, that 

aside, are you aware of any other facts you think 

we either need te agree on for you all to make your 

arguments on the respective points that would 

determine whether or not a preliminary injunction 

should issue, or aware of any facts that you think 

are relevant to that consideration that are at 

issue? 

MS. ARTHUR1 "Just a second. 

THE COURT1 Sure. 

MS. ARTHUR1 No, I don't think there are 

any other factual matters. I think it's legal -­

it's a question of whether the facts that you've 

stated would rise to meet the requirements of a 

preliminary injunction. 

THE COURT1 Okay. And, of course, 
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that's what I'm going to let you both argue, 

provided we, again, after we deal with this initial 

jurisdiction issue of immunity. 

I just think it's real useful before a 

hearing, so that we're all on the same wavelength 

in the courtroom, to set out some basic ground 

rules, and let you know where I'm coming from, an~ 

get input from you all, because you all know a lot 

more about the facts of the case than I do. 

MS. ARTHURz Other than the preliminary 

injunctive relief, presuming that you decided that 

you have jurisdiction to go forward, you don't -­

then I take that to mean that there would be no 

evidentiary hearing at all, and you didn't intend 

for there to be one, in which case subpoenas that 

were issued yesterday and today ought to be quashed 

and people that -- I mean 

THE COURTz Yes. Again, I was not sure 

since you all know a lot more about the facts of 

the case than the Judge, that's the hardest 

transition to make going from a lawyer to a Judge. 

When you're a lawyer you make it a point to know 

all the facts of your case. When you're a Judge 

the only facts you know are what the lawyers chose 

to let you know. 

170 



Ezhlblt No. 6 (continued) 

So I couldn't indicate to all of you 

ahead of times Hey, you don't need witnesses 

because, again, whether or not we needed testimony 

today depended purely on whether or not -- on you 

all, on how you all answered my questions, Nwnber 

One; and Nwnber Two, whether or not you felt there 

were additional facts, some of which may have been 

in dispute, that were relevant to just the 

preliminary injunction. 

Based upon what we've agreed to here, 

yes, I agree with you all that the subpoenas could 

be q,~ashed, and anybody who doesn't want to stay 

and listen is welcome to go home. So if you two. 

are comfortable that we don't need any evidence to 

be presented, and we're reduced to you all making 

your legal arguments, and you want to request an 

order to quash the subpoenas, I'll surely do it. 

MS. WILLIAMSr Well, I do have one 

comment in that respect. I did subpoena the -- I 

did subpoena the Tribal Council minutes of November 

11th, and wait, I did subpoena the minutes of the 

last Council meeting where Judy was ordered to 

leave. 

The reason why I did that was because 

when we were before Judge Reinhold, Ms. Arthur told 
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the Judge that she was not fill f frri ng ,my hf\ t·m 

because she was allowed to be on the Council, and 

be able to perform her duties, and that was not so. 

She was ordered off the Council, and she was told 

that her votes did not count even during the times 

that she was present. 

THE COURTr Well, I thiP-~ that's kind of 

covered in one of my earlier questions, but let me 

repeat it and make clear, since passage of the 

Resolution on 11-20 of '88, she's not been allowed 

to sit? 

MS. WILLIAMSr That's right. 

MS. ARTHURr That's correct. 

THE COURTr Okay. I think based upon 

that fact well, let me ask you again. I guess 

as a subpart to thatr She was not allowed to stay 

at this most recent Council meeting; is that your 

point? 

MS. WILLIAMS, Yeah, she was not allowed 

to. 

THE COURTr To? 

MS. WILLIAMSr To remain in the Council 

chambers. 

THE COURTr So she was told to remove 

herself from her seat at the Council --
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MS. WILLIAMSs Yeah, at the Council -­

THE COURTS But she could stay in the 

chambers and listen? 

MS. WILLIAMSs I advised her she could 

stay. 

THE COURTS Again, I think that's the 

same thing you both agreed to. Ms. Arthur, 

anything you want to add to that? 

MS. WILLIAMSs Well, I would stipulate 

that we would quash the order, the subpoena on 

Ms. Arthur, I did subpoena her. 

THE COURTS I don't think the Judge 

signed it. 

MS. WILLIAMSs Okay. 

THE COURTs Is there anything you wanted 

to add? 

MS. ARTHURS I would like to make a 

motion that the subpoenas be quashed. 

THE COURTS Ms. Williams, do you have 

any objection? 

MS. WILLIAMSs The only objection that I 

have is that the -- I would request that the 

minutes, that Ms. Craig is bringing, she's the 

Tribal Council Secretary, be made available. If 

those are the same minutes that were attached to 
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the motion to dismiss filed by Ms. Arthur, than I 

would object to submission of that because we have 

the tape recording. 

THE COURT1 Well,. that's not at issue 

here. 

MS. ARTHUR1 I think part of that 

means --

THE COURT1 Excuse me, I made it clear 

at the beginning the substance of what went on at 

that meeting is just not relevant to whether or not 

_a preliminary injunction should issue. I can see 

how the substance of that meeting is relevant to 

your other claims1 for example, the conspiracy, the 

alleged conspiracy, and damages but, again, the 

only fact that's relevant here is, and you've 

agreed to it, is there was a vote taken, and there 

was a resolution passed that removed her. 

So I don't want to create any 

misconceptions on anybody's part. It's just that 

for purposes.of this hearing I don't think the 

minutes and, you know, because Ms. Arthur in her 

motion to dismiss has asked to strike yours and, 

again, for purposes of what we're doing here today 

I don't believe it's in any way relevant. Now, 

Ms. Arthur? 
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MS. ARTHUR& I would suggest that if the 

court has determined that it has jurisdiction, and 

goes ahead -- intends to go ahead, that there needs 

to be some type of, I guess, what I would view as 

another pretrial conference to narrow the issues, 

talk about depositions, and witnesses, and 

discovexy, and set time schedules, and those 

things, for those kinds of things. The case is 

complicated enough that we need to understand what~ 

the ground rules are going to be, and to set those 

things. 

THE COURT& I think that's probably 

true, but I wouldn't think before the hearing on 

your motion to dismiss, which is saying to me that 

there's no -- swmnary disposition is appropriate 

for this case, Judge, because there's no factual 

even if you take all the facts in a light most 

favorable to the plaintiff's position, is plead, 

we're entitled to judgment as a matter of law. 

MS. ARTHURS That's precisely what we're 

arguing. I was only raising that to perhaps 

narrow, Ms. Walker -- Williams' concern abo~t the 

evidence, that if this thing goes forward there 

will be plenty of time to make sure evexybody has 

all the evidence that either aide has, and the 
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witnesses. I mean I wasn't making a motion for 

that. I waa simply trying to be explanatory, and 

maybe it was inappropriate. 

THB COURTI No, I think if what you're 

-- well, let me ask you this and, agajn, I don't 

want to get into argument, but to help you all out. 

There has been a motion to amend here to your 

Formal Rules. My understanding is that your Formal 

Rules, with some exceptions,:basically track with 

the State Rules Of Civil Procedure; am I correct? 

MR. CANTYt That's right. 

MS. ARTHURa Yes. 

MS. WILLIAMS a Yes. 

THE COURTa I asked for Vincent Craig to 

provide me with a -- no, he didn't, but I want to 

get a copy of your rules. Do you object to that? 

MS. WILLIAMS, Oh, no, no. 

THE COURTs Well, if you have no 

objection to their motion we can put a lot of those 

concerns to rest by simply granting that motion. 

Tou have no problem with it? See I don't grant 

motions until the other side has an opportunity to 

respond. 

MS. WILLIAMSt No, I don't mind doing it 

by the Formal Rules at all. 
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, THE COURTs All right. I'll give you a 

ruling. The motion to invoke the Formal Rules of 

the Tribal Court is granted, and it's ordered that 

we'll follow those rules. 

MS. ARTHUR1 Would you like us tp submit 

an order on that? 

THE COURTS I think a minute entry from 

the Clerk will be fine. I'll advise the Court of 

that and get a minute entry out. 

There may be some discovery that you 

want to do certainly prior to the hearing on the 

Motion to Dismiss, and you know that's up to you in 

how you plan to manage your case. So that at least 

will allow you to go forward and do that. The 

facts may arise that may result in a request to 

amend a pleading. I mean typically, I don't think 

I've ever had a hearing on 12 (8)6 motion, whether 

it's 12 (B)6 or becomes~ Rule for motion for. 
summary judgment, where along with the argument 

there isn't a request to amend the pleadings to 

avoid the potential remedies to. So certainly you 

may want to forge ahead with some discovery, and at 

least now you have the ground rules to do that. 

What I intend to do after you've had a 

chance to respond, and you all have had an 
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opportunity to reply, I'll then set an oral 

argument on your Motion to Dismiss. Okay, let's go 

in, and as I said the first thing I'm going to do 

is let you each in five minutes or less convince me 

that on the one hand there's sovereign immunity 

here, and I have no jurisdiction; or that for 

whatever reason sovereign immunity does not apply, 

and I do have jurisdiction, and then let you go 

ahead and move on with your arguments. 

Let me ask you this. The argument that 

you give me on the sovereign immunity question may 

spill over into the same arguments you'd make on 

the issue of whether or not injunctive relief is 

appropriate. Is that a fair perception on my part, 

or am I all wet? 

MS. ARTHURs I guess you need to explain 

how you see that to me. I don't follow. 

THE COURTz Well, for example, I think 

one of the issues with respect to sovereign 

immunity given the case law and the Indian Civil 

Rights Act is -- you know when you've got a body, a 

political body that's purportedly acting within the 

scope of their authority versus outside the scope 

of their authority, that's an issue gennane to 

whether or not sovereign immunity could attach, and 
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I can see how that gets into the substance of your 

argument, and whether or not injunctive relief is 

appropriate. And that's only one thing that comes 

to the top of mind, you may think of others. 

This is your case, you certainly know 

more about it than I do. If that's the case 

though, what I'd be inclined to do is give you each 

20 minutes to argue the whole ball of wax. When I 

go to make my decision, obviously, if I decide in 

the defendant's side on the issue of sovereign 

immunity I'm not even going to get to deciding the 

issue on injunctive relief. If I do, however, rule 

in favor of the plaintiff on the sovereign immunity 

issue, I'll go ahead and determine whether or not 

injunctive relief should issue. But for purposes 

of discussion, for both sides, in your argument you 

can each take 20 minutes, and hit the sovereign 

immunity issue first, and recognizing it might flow 

into the substance of your other argument, just go 

ahead and continue your argument. 

I'm going to let Ms. Williams proceed 

first. She has the burden, it's her motion, and 

then I'll let you all respond, and then I'm going 

to give Ms. Williams time to reply, if you reserve 

some time for reply. As I said, I'll give you each 
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20 minutes. I think that will be a sufficient 

amount of time. 

I make it a point to study before I get 

on the bench, so you don't need to worry about 

educating me to the basics, believe me I know them. 

I've read all your pleadings, and as far as what's 

required for issuance of injunctive relief, I know 

what it ls1 so you don't need to worry about 

educating me on that, and just sell me on whether 

it applies here, and conversely for the defendants. 

We'll all setup in the courtroom now. 

(Whereupon, the in camera discussion was 

concluded, and the following proceedings were held 

in open court.) 

THE COURT1 This ls Tribal Court 

C-89-04, Judy Debose, plaintiff, versus Reno 

Johnson, Senior, Chairman of the White Mountain 

Apache Tribe, et al. 

Counsel, are you ready to proceed on 

argument on the plaintiff's request for preliminary 

injunction? 

Ms. Williams, Yes, Your Honor, I am. 

MR. CANTY1 Yes, Your Honor. 

180 



Ezhlblt No. 6 (continued) 

26 

THE COURTs Mr. Canty, are you going to 

be carrying the ball? 

MR. CAHTYs Yes, Your Honor, I am. 

THE COURTS Very well. Ms. Williams, 

it's your motion, therefore it's your burden. As 

we discussed in chambers you have the initial issue 

of jurisdiction, specifically, the sovereign 

immunity question which I believe has to be 

determined. So, again, I want to afford you each 

20 minutes. If either one of you, or both of you, 

can convince me that that's an insufficient amount 

of time to argue the law than I'm certainly 

receptive to bend on that. 

Ms. Williams, you certainly can reserve 

part of your 20 minutes for rebuttal after 

Mr. Canty proceeds, if that's your wish. I think 

we've already made a sufficient record at our 

prehearing conference relative to the agreed upon 

facts, and have also agreed that those are the only 

facts that are relevant to the issue of whether or 

not preliminary injunctive relief would be 

appropriate. I don't see any need to go through 

and repeat those; do either of you? 

MS. WILLIAMSs No, I don't. 

THE COURTS Mr. Canty? 

181 



27 

Ezhlblt No. 6 (continued) 

MR. CANTYI No. 

THE COURT1 Ms. Williams, you may 

proceed. 

MS. WILLIAMS1 Thank you, thank you, 

Your Honor. I'd like to thank the Court for giving 

us an opportunity to present our case today. 

Your Honor, we address this Court, 

firstly, that this Court has the j,urisdiction to 

hear this matter. And the reason why this Court 

has the jurisdiction to'-~hear this matter is because 

this action arises out of the Constitution of the 

White Mountain Apache Trib~. On there it says that 
.... "'.'- ~ 

the people will have a f~ght to make their redress 

for their grievances, and this is a grievance. 

This is a violation of my client's rights to be 

to be a duly, full participating member of the 

White Mountain Apache Tribal Council. 

My client is Judy Debose. She is the 

Councilman duly elected to represent District 1 of 

the -- for the Apache Indian Reservation. And she 

was elected, and the authority which gives her the 

powers to act is in the Constitution. The 

authority that took -- the so-called ported 

authority that took her duties and rights away were 

done by the Tribal Council. And what we want to 

182 



~bit No. 6 (continued) 

28 

tell the Court is that the Tribe -- the Tribal 

Court has to. hear this because the Tribal Council 

and the defendants named in this lawsuit violated 

the -- did the alleged suspension under what they 

call their authority in the Constitution. 

The Constitution gives this Court 

authority to hear the matters, to hear this matter 

before the Court, and also the Indian Civil Rights 

Act which gives my client a righ~ to due process, 

and that's tied-in with our Constitution. Due 

process here is applied through the requirements in 

the Constitution. ~overeign immunity can be 

applied if they if the acts were not within ', 

were within the scope of their official 

capacities -- no, I take that back. The Tribal 

Council is subject to this Court under the 

Constitution. 

THE COURT1 Ms. Williams, let me 

interrupt you, and question you on this issue of 

sovereign immunity. Talk to me about the Santa 

Clara Pueblo Case, you know the case I'm speaking 

of, tell me how our situation here is different 

from what was presented there. 

MS. WILLIAMS1 Okay. There the Tribe 

already had regulations on how the memberships were 
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suppose to be done, and the arrangement was that 

the member that that membership rule was in 

itself a violation of the Indian Civil Rights Act. 

Our contention here is that the rules, if followed 

by the Council, would not have violated my client's 

due process; that there are already rules within 

the Constitution that saysr Upon these grounds 

shall removal be done. 

And it does not address the suspension, 

but saysr Upon these shall -- addressing a matter 

these things shall be done this way. The Tribal 

Council did not follow those rules. Under the 

Santa Clara case the rules were followed. And 

there the objection was to the rule itself. Here 

we're saying that there was no rule, and they acted 

beyond, they went beyond what the rules had given 

them authority to do. 

THE COURTr Well, there is a rule, but 

your position is the rule was not followed, 

therefore, proper due process was denied? 

MS. WILLIAMS1 Right, right. 

THE COURTr You're not arguing to me 

that this Council, the Tribal Council, under no 

circumstances can exclude a member from 

participating in the governmental process? 
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MS. WILLIAMSz Right. Okay, thank you, 

Your Honor. Also, the Indian Civil Rights Act was 

not implemented just so people can hear about it. 
I 

There was a reason why the Indian Civil Rights Act 
' 

was established. The Indian Civil Rights Act says 

no government shall, and it goes on to say that due 

process shall not be denied by a government, no 

government. It does not exclude Tribal Government. 

And raising sovereign i.mmunity under that, 

especially in this case, has no grounds. Also 

the --

THE COURTz Are you essentially telling 

me than that if we allow sovereign immunity to 

attach here, a Tribal Governmental Entity could 

then, in effect, act with impunity; in other words, 
' the congressional act of passing the Indian Civil 

Rights Act, specifically Section 1302, Sections 1 

through 10, would have oeen just an exercise in 

futility? 

MS. WILLIAMSz That's right, Your Honor. 

THE COURTz Okay. 

MS. WILLIAMSz And also about this Court . 
does have jurisdiction because where else can we --

where else can my client be able to correct a wrong 

that the Tribal Government has done to her? There 
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has to be a forum, and this Court would be the 

first step in providing my client a forum to 

address her grievances, because if not than the 

Tribal Council, you know, it would deem the Tribal 

Council has authority exceeding what the Tribal 

Constitution has provided and, therefore, we 

contend that this Court does have jurisdiction. 

The Tribal Constitution itself limits 

the powers of the people. It also limits the 

powers of the Government. 

THE COURT1 Doesn't it really -- well, 

it seems to me what the Constitution does is the 

latter point you raised, it limits the power of the 

forum, the Government. 

MS. WILLIAMS1 Right. 

THE COURT1 The Constitution, the Tribal 

Constitution seems to me, does what, for example, 

our Federal Constitution· does? 

MS. WILLIAMS1 Right. 

THE COURT1 It protects the citizeru:y 

from an over zealous Government. 

MS. WILLIAMS, Yes, so therefore, our 

Constitution, the Tribal Constitution, was adopted, 

and it does provide in there that she is allowed a 

fora of redress, and therefore based upon the 
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stated facts, Your Honor, we contend that this 

Court does have jurisdiction to hear this. Thank 

you. 

THE COURTs Do you want to continue with 

your argument? 

MS. WILLIAMSs Yes, I want to save the 

rest. I think I have several minutes for rebuttal. 

THE COURTs I think you do. Mr. Canty. 

MR. CANTYs Thank you, Your Honor. For 

the record, my name is Scott Canty, and I represent 

the White Mountain Apache Tribal Government, and 

the named defendants in their official capacity as 

members of the Tribal Council of the White Mountain 

Apache Tribal Government. 

At the very heart of the plaintiff's 

complaint, and her allegations, is her contention 

that the White Mountain Apache Government does not 

have authority to impose sanctions on a member of 

of that Tribal governing body who has been adjudged 

to have gone beyond the bounds of propriety, and 

what is expected of a Tribal Council member. 

Plaintiff's --

THE COURTS Let me stop you right there 

for a moment, because I didn't read that. What I 

read was that the procedures that were employed in 
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this case don't comport with due process, not that 

the Tribal Council has no authority to sanction one 

of its members. I think that's more than just a 

slight distinction. 

MR. CANTY1 Yes, it ls. And I was under 

the assumption we were going to save the arguments 

on the merits of the case for a later date. If we 

were going to argue due process -- the argument 

when we get past the jurisdiction argument, and get 

to the merits of the preliminary injunction. The 

standards don't call into question the propriety, 

or the due process that was given or not given in 

the proceeding. It just addresses itself to 

whether or not irreparable harm is going to occur 

if this injunctive relief is going to be granted. 

THE COURT1 Likelihood of success on the 

merits is certainly germane to the issue of 

injunctive relief, whether or not due process was 

followed in this case is in keeping with the rules 

cited by both of you. Both sides have agreed that 

certain portions of the Constitution govern this 

situation. The defendants have argued that in 

addition to some of the sections cited by the 

plaintiff there are some additional sections. So 

the issue, the legal issue is whether or not, given 
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Ithose various sections, was·the plaintiff's due 

process rights, whe*e they impeded in any way? 

MR. CANTYa Okay. 

THE COURTa But, again, I don't believe 
I 

that entails gettin~ into the substance of the 

discussions at the ~eating. 

MR. CANTYa Right, exactly, neither do 

I. Stated another way, the relief that plaintiff 

seeks in this case, !injunctive relief would be 

against the Government, White Mountain Apache 
" Tribe. It would be an injunction prohibiting the 

Council from enforciµg its own resolution. In 

effect it would takef effect against the White 

Mountain Apache Trib~l Government, and in that 

sense it seeks to prohibit the Council from acting 

and carrying out its own directions. 

There is ample Federal law which goes to 

the proposition that[Indian Tribes are immune from 

suit in either State) Federal, or Tribal Court, 

absent an express wa~ver of sovereign immunity. 

The White Mountain A~ache Tribe has expressed that 

law under its Tribal fode, Section 1.7, which 

provides -- may I rea~ it into the record, Your 

Honor? 1 
I 

THE COURTa[ I don•t think there's any 

I 
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reason to read it into the record. I think a 

reference to· it. I have it. 

MR, CAHTY1 Section 1.7 of the White 

Mountain Judicial Code refers to the sovereign 

immunity of the White Mountain Apache Tribe, and 

provides that the Tribe is not subject to suit. Our 

argument is that the actions taken by the Tribal 

Council on November 22nd, in suspending plaintiff 

from her seat on the Tribal Council, were actions 

taken by the Tribal Government. 

THE COURT1 Let me ask you this. Assume 

only for purposes of argument, because I'm not 

asking you to concede anything. Assume with me 

though that the Tribal Council did not adhere to 

its own rules and regulations and, in effect, 

exceeded its authority when it passed that 

Resolution excluding the plaintiff from the 

Council, suspending her; 

Now, assume that situation for me, and. 

let me ask you this questions Do you think under 

those circumstances that the Tribe can raise the 

shield of sovereign immunity and isolate itself 

from suit? 

MR. CANTY1 I have a difficult time 

assuming that, Your Honor, because the plaintiff 
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Ihas not cited an~ rules or regulations that should 

have applied. 

THE COURTS Well, I'm going to make it 
I easy for you, and you won't have any difficulty 
I 

assuming It. I'lldirecting you to assume It, 

purely for purposl II of argument, to respond to my 

question, recognizing that you're not conceding, 

you're not acknow~edging by assuming that the 
I 

Council did, in f~ct, act outside the scope of its 

authority. I wanf
I 

you to assume that it did. My 

question to you isa Do you think they can isolate 
Ithemselves from s~it by raising sovereign Lnrnunity? 

MR. Is
I 

Plaintiff hasn't shown that 

they were actual!~ -- plaintiff hasn't exhausted 
I

remedies in applying to the Council for a waiver 

the sovereign 1.mm4nity. 
I 

, THE CO[RTs ~- Canty, one thing that 

does not work wit~ me is trying to evade my very 

direct questions. I I asked yous Assuming the 

Council acted outsl[da the scope of its authority 

and --

MR. CAH'l'Y1 You're asking for a legal 

conclusion. I 
THB COURT• You're a lawyer Mr. Canty. 

I 
You're a student of the law. Hy question to you 

! 
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iss Given that assumption, do you think that the 

Tribal Council can raise sovereign immunity and 

isolate itself from suit? 

MR. CANTY1 I think sovereign immunity 

is an absolute bar to that lawsuit. 

THE COURTS Even if you agree, for 

purposes of argument, that the Council has acted 

outside the scope of its authority, you believe 

that in Tribal Court, they can raise sovereign 

immunity? 

MR. CANTY1 I'll say it again, I think 

sovereign immunity is an absolute bar. 

THE COURT1 Do you think that if a 

member of the Tribe attends a Council meeting, 

comes in, sits, does nothing, just sits, is not 

disruptive at all, and there is a resolution passed 

to take that person into custody; are you telling 

me, Mr. Canty, that if tfiat person attempts to seek 

legal remedies through the Courts against the Tribe 

for that action, that the Tribe, again under those 

facts can raise sovereign immunity and isolate 

itself from suit? 

MR. CANTYs Unless the Tribal Council, 

as the governing body, express cause of action or 

has waived its immunity expressly, not impliedly, 
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that immunity is a bar. 

THE cou IT• So your answer is still, 

yes? 

Indian law.l<R. 1• That•shatfacftdoemf0Fcerdaetr1.·•cl 

THE COURTS Now, w a o 
I~rinciple? Are you telling me that this Tribe is 
I 

not really governed by any form of representative 

democracy; that it+ simply a tyranny? 

MR. 1s No, they're governed by an 

evolving form of Trlibal Government, and an evolving 

fo:rm of democracy, lhich has a perfect right to 

evolve along the lines it chooses to evolve, and 

the speed it choose~ to evolve, and it need not 
I ,

adopt the principles which are common place under 

the Federal Constitltion. 
I

THE COURTs Now, I'm fully cognizant 

that the Bill of Ri!hts·does not apply here; the 

Tr~bal Constitution[applies. 

MR. CANTYs Exactly.
I 

THE COUR]s And the Indian Bills of 

Rights applies, but it applies tempered by Tribal 

custom and ·law whic I think is critical for any 

Judge presiding as JTribal Judge to take into 

account. I find your responses to be interesting. 

193 



I 

39 

~It No. 6 (e9ntlnuedl 

think they are tantamount to a tyrannical form of 

Government, which is not contemplated by the White 

Mountain Apache Tribe when their Tribal 

Constitution was enacted. 

What you're telling me, sir, is a member 

of the Tribe, who at the hands of Tribal Government 

suffers a violation of rights set forth under 

either the Tribal Council or the Indian Civil 

Rights Act, has absolutely no means to redress 

their grievances? 

MR. CANTY1 Now, they could -- for 

instance, they could approach the Council for a 

waiver of that sovereign immunity. Address the 

Council, petition them --

THE COURT1 What if the Council says: 

No, we won't waive it. 

MR. CANTY1 Well, we haven't got to 

that. Plaintiff hasn't got to that point. 

THE COURTS Assume for purposes of 

argument. 

MR. CANTYz I can't assume that the 

Council will do that. 

THE COURT1 Yes, you can. I'm solely 

directing you to for the purposes. You can assume 

the Council was approached, and they do not waive 
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sovereign immunity. Is there any forum to which 

that individual can turn to redress their 

grievance? 

MR. CANTY1 Yes, the plaintiff has 

political alternatives. She can seek to change the 

Government, she has that alternative. She can 

claim pain. She can petition. She can seek to put 

in candidates that will be more favorable to her 

position in the next elections. 

Those viable alternatives, political 

alternatives, she could seek, and then she could 

seek to amend the laws of the White Mountain Apache 

Tribe, which will provide cause of action, which 

will waive sovereign immunity in cases like this, 

or provide a remedy for any number of given things. 

There are ways to address the issue. 

THE COURT1 Okay. Continue. 

MR. CANTY1 The sovereign immunity of 

the White Mountain Apache Tribe extends to 

officials, Tribe Officers of the Tribe acting in 

the scope of their authority. Plaintiff has 

alleged, and admitted in her opening argument here 

that the actions she complains of were taken by the 

Tribal Council of the White Mountain Apache"'l'ribe. 

In her complaint she names four members 
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of the Tribal Council, although if asked it would 

probably be conceded that the action was taken 

after a full debate, and after a full vote by the 

Tribal Council, and not by only those four named 

individuals who have been named as defendants in 

this lawsuit. 

THE COURT1 I think we agreed that the 

Resolution was deliberated on and passed. I think 

that then presumes that those other factors you're 

speaking of transpired. 

MR. CANTYz Then I won't quote the law, 

and I won't recite the cases. I'm sure you've read 

them, and you're aware that sovereign immunity 

extends to those Tribal Officials when they act. 

The Tribal Council, on that date, on 

November 22nd, acted as the Tribal Council. They 

acted in carrying out their duties pursuant to 

Article V, Section 1 (A) of the Tribal 

Constitution, which provides that they represent 

the White Mountain Apache Tribe, and they act in 

all matters that concern the welfare of the Tribe, 

and in that capacity they acted when they voted; 

when they debated; when they discussed the issue; 

when they took all actions that led up to the final 

passage of that Resolution. They acted as the 
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White Mountain Apache Tribe. They spoke for the 

Tribe in their representative capacity; therefore, 

the officials, not only those that have been named 

as defendants in this action, but every member of 

that Tribal Council enjoys the sovereign immunity, 

and is entitled to its protection in the same 

respect as the White Mountain Apache Tribe is 

entitled to the protection of that sovereign 

immunity. 

Plaintiff has raised some arguments 

concerning the Indian Civil Rights Acts, and 

alleges that it provides jurisdiction in this 

matter. Santa Clara Pueblo, and an entire litany 

of cases that come after Santa Clara, clearly 

establish that the I.C.R.A., does not waive the 

sovereign immunity of indian tribes, does not 

provide causes of actions, that only express cause 

of action is for writ of habeas corpus. There are 

no implied causes of actions. This Court has never 

held that there are implied causes of action. 

THE COURT1 Well, I don't believe, you· 

can convince me otherwise, that the plaintiff needs 

for purposes of a preliminary injunction, needs to 

rely on the Indian Civil Rights Act. 

HR. CAH'l'Y1 I'm merely responding to her 
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argument. 

THE COURTa I guess I say that to 

encourage you to perhaps not be so concerned about 

just responding to every argument she makes. You 

might want to consider pointing out to me I can 

see allegations in the complaint, and the 

stipulated matters that led to previously -- that 

may give rise to preliminary injunctive relief. 

That doesn't have anything whatsoever to do with 

the Indian Civil Rights Act. It has to do with 

what I call good old fashion notice pleading, and 

the circumstances particular to this case. 

MR. CANTYa Okay. The hurdle that 

plaintiff has to overcome is the sovereign immunity 

in order to even get a preliminary injunction. The 

Court will have no authority whatsoever to issue 

any sort of order in this case unless plaintiff can 

demonstrate th~t the White Mountain Apache Tribe, 

through its Tribal Council, has waived the 

sovereign immunity of the Tribe, and its officials. 

THE COURTa That's assuming that I agree 

with you that sovereign immunity attaches to every 

single case that could conceivably be brought 

against a Tribal govenmental entity. 

MR. CANTY1 Well, I'll cite it, again, 
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the Tribal Council itself in Tribal legislation has 

provided that the Court is without jurisdiction 

over the Tribe, except as expressly provided by the 

Tribal Council. They have not expressly provided 

that the Court has jurisdiction over this matter 

and --

THE COURTS See, ~here I think you and I 

disagree, is I don't agree there is an absolute 

automatic immunity situation that can be raised 

under every conceivable set of facts when a Tribal 

member chooses to sue a Tribal governmental entity 

in Tribal Court to redress an alleged grievance. 

MR. CANTYs An analogy is the Federal 

system. The Federal Government is absolutely 

immune from lawsuit, from any of its citizens, any 

of the entitles action. A ,Federal tort claims act 

is sovereign waiver of that immunity. The Federal 

Court allows private citizens to come in and file 

lawsuits against the Government, without that 

there's -- so that before the Federal Tort Claim 

was act, private citizens could not have that 

relief. They did not have --

THE COURTS Torts do not deal with basic 

fundmental rights though. Do you think that the 

traditional kind of authorities we think of, you 
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know, somebody gets in a wreck with a Federal Fish 

and Game truck, for example? 

MR. CANTY1 The prinicple is the same 

though, absent action by the Tribal Council as 

governing body of the Tribe who speaks for the 

Tribe, and sets the policy, and says, in effect, 

detemines what the White Mountain Apache people 

would like to see as their legislation, and what 

they would like to see as proper causes of action 

on Tribal Courts, on even Civil Rights matters. 

The bottom line is that the Tribal 

Council has not taken action. Plaintiff is a 

member of the Council. She could have put forth 

legislation handling this if it were such a 

serious thing. 

THE COURTr Certainly she couldn't do 

that after the fact. The four members of the 

Council carried the vote to preclude her from 

participating in the governmental process. 

MR. CANTY1 But she had, I think, eight 

years before that to, as a sitting member of the 

Tribal Council, to take some action. 

THE COURT1 The situation never came up 

though, did it? 

MR. CANTY1 I'm hot aware if it did. 
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THE COURTz As a matter of fact there's 

a situation alluded to in the complaint. I believe 

it was the complaint or the memo of the plaintiff, 

that this situation .did apparently come up in the 

past involving a Councilwoman, Gertie Lupie, as a 

similar situation. 

MR. CANTYz I'm not fully aware of the 

facts of that case. 

THE COURTz Well, based upon the facts 

·"set out in the case, it appears to be an identical 

situation that was procedurely handled in a very 

different fashion, but those again -- again, that 

information was gleaned from the memo. 

MR. CANTYz Again, that goes to the 

issue of what actually occurred in the process 

meetingz Was there due process that occurred on 

that day, and I suppose we may get to that issue at 

some point down the road: 

THE COURTz So you're willing, I guess, 

to put all your aces in the basket of sovereign 

immunity as a bar to this action, so the 

jurisdictional question basically takes care of 

itself? 

MR. CANTYz Yes, unless plaintiff can 

show that she has overcome the bounds of that 
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sovereign immunity, and has obtained an express 

waiver from the Tribal Council allowing this law 

suit to proceed, than the Court has no choice but 

to dismiss this action. 

THE COURTt I understand that, but you 

may want to assume that I rule against your 

position, And get to the merits. 

MR. CANTYt We're prepared to argue on 

the preliminary injunction as well. 

THE COURTt Now is the time. 

MR. CANTYt Would you like her to go 

first on that issue? 

THE COURT1 She's reserved her 

opportunity for -- I'll tell you what I'll let 

her -- Ms. Williams, why don't you argue positions 

so that the defendants can respond on the merits of 

the preliminary injunction. 

MS. WILLIAMSi Okay. My understanding 

was that we had 20 minutes to address the sovereign 

immune --

THE COURTt I guess I miscommunicated, 

20 minutes was the total allotment of time on both 

of the issues. Go ahead and talk about the 

preliminary injunction. 

MS. WILLIAMS1 Okay. Your Honor, we ask 
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that this Court grant my client the preliminary 

injunction enjoining the Tribal Council from 

enforcing the Resolution 11-88-297, a~d the reason 

why is that it is wrong. The Resolution 11-88-297 

goes beyond the authority that the Tribal Council 

has, and that's cited in our pleadings. Also that 

the Resolution 11-88-297, you know, is a violation 

of the Indian Civil Rights Act, because that 

Resolution passed by the four members of the Tribal 

Council who are named as defendants in this case. 

I think the court paper will show that 

the -- that in the minutes in both, one submitted 

by myself, and the defendants, that only these four 

members voted against it -- voted for it. The 

other -- there were three that voted against it, 

and there were three that abstained, and we feel 

that this Resolution 

THE COURTr Let me ask the defendants, 

at that point, if you agree with that in any case? 

Four defendants voted in favor of the Resolution, 

three abstentions, and three against? 

MR. CANTYr Was that the vote? 

MS. WILLIAMSr Yes, yes, it is. 

MS. ARTHURr Some people weren't there, 

so I don't know if you can call people that weren't 
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there abstentions. 

THE COURT: I understand that. I know 

what abstention means. 

MS. ARTHUR: Four' in favor, three 

against. 

THE COURTs You're saying there were no 

abstentions? 

MS. ARTHURS There were three people 

that wanted this Court to hear it first. 

THE COURTS So the four defendants voted. 

for the Resolution, three voted against the 

Resolution, but there were no abstentions. 

MS. ARTHURS There were three that were 

counted as abstentions, yes. 

MS. WILLIAMSs So I assume they agree 

with me? 

THE COURTs Sounds like it to me. 

Believe me, with the understanding that an 

abstention is considerably different from an 

absence, just so it's clear because I guess I 

didn't communicate on your time. I'll give you 

each ten minutes to argue the injunctive side of it. 

MS. WILLIAMSs Okay. If I could start 

over, Your Honor. Like I said, these four members 

of the Tribal Council voted for the Resolution, 
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so 

that Resolution, Your Honor, is in violation of the 

Tribal Council Constitution Article IX, Section 1, 

and also Article IX, Section 2, and Article II, 

Section 1 of the By-laws addresses what is, what 

powers or what rules the Tribal Council has in 

addressing matters such as -- it says here, crimes 

involving moral integrity, than the only crimes 

that the By-laws of the a Constitution addresses, 

and plaintiff in this case was not charged, or was 

she convicted of any of the crimes that the 

Constitution addressed. 

The Constitution says only certain 

crimes and convictions of certain crimes shall be 

grounds to remove. It does not state that there 

should be grounds for suspension. It doesn't even 

address suspension, only removal. But my client 

was not charged, nor was she convicted of any of 

the crimes listed that 1nvolved moral integrity, 

and because of that she cannot be removed from the 

Tribal Council, even if she was convicted. The 

Tribal Council 

THE COURT1 Where is the irreparable 

harm to her? 

MS. WILLIAMS1 The irreparable harm, I 

think, is where she has been denied her voice. You 
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know, there is a freedom of speech in this country, 

and part of her freedom of speech is whereas a 

duly elected officer she has a right to speak for 

the area, for the voters of her district. 

THE COURT1 So I guess the irreparable 

harm, and the inadequate remedy at law, is we have 

a group of folks out there that are without 

representation now in the Tribal Governmental 

system? 

MS. WILLIAMS I The required 

representation set by the Constitution, the 

Constitution says that there shall be two 

representatives from District 1. Right now the 

Tribal Council has only -- has only one. 

THE COURT: Does that then purportedly 

upset the the no:rmal workings of the Tribal 

Council? 

MS. WILLIAMS1 • I would assume so, 

because if you were to take -- if the Constitution 

says that a certain number of people in Cibecue are 

to be represented buy two representatives, and then 

they're only allowed one, and then that means that 

the people are being hurt. 

THE COURT1 So those people without 

representation, dollars and cents later on in this 
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case, assuming that would be appropriate, and 

that's a big assumption, that doesn't help any_~ is 

that what you're telling me? 

MS. WILLIAMSa Yes, Your Honor, and the 

Tribal Council in December got petitions that were 

signed by the voters of District 1, and they are 

here, I'm sure they have copies, but they are here, 

and they're verified District 1 voters that sigried 

the petition, that demand that there be a special 

Council meeting be held in the community at 

Cibecue, and that the purpose for that meeting was 

to address the Tribal Council's action on November 

22nd, where they removed their representation of 

one of the Tribal Council, and that it says we 

demand the suspension be vacated. 

THE COURTa Ms. Williams, I don't think 

you need to argue that. I think the inference can 

fairly be drawn that you·have a group of folks out 

there that aren't represented. 

MS. WILLIAMSa Right, and that's where 

Council, her freedom of speech on there. You know 

she is entitled to voice her own opinions on the 

Tribal Council, that has been denied, and that in 

itself, I think, proves irreparable harm when you 

take the basic freedom of speech away from a 
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person, you have a irreparable harm because you 

cannot say that if I were to tell this -- if we 

were to tell this one person you cannot talk about 

this, you cannot talk about that, than that's 

taking away from the basic right, and that's a harm 

that cannot be corrected later on. We cannot says 

Well, we're sorry you can talk now. But what about 

back then? I think it's very basic when you look 

at it. 

THE COURTs Money doesn't take care of 

that problem as well1 that's what you're telling 

me? 
-MS. WILLIAMSs Yes, and also we think 

that just by the Resolution itself proves that 

there is irreparable harm, and that this Court 

should address that, and should enjoin the Council 

from enforcing that Resolution so we can --

THE COURTa Wait, wait. How can I 

enjoin the Council when the parties to this lawsuit 

are four Council members? 

MS. WILLIAMSa I'm sorry, Your Honor, I 

meant the four defendants who voted. 

THE COURT1 There's absolutely no 

question that I don't have jurisdiction -- there's 

no argument I don't have jurisdiction over any of 
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the other Council members that aren't parties to 

this. 

MS. WILLIAMS1 Right, well, the four 

defendants should be enjoined from enforcing that 

Resolution. You know there is a violation of 

there is a violation of freedom of speech and due 

process. I think that's where we prove there is 

irreparable harm, but there is public interest that 

think I addressed a little bit before. 

THE COURT1 I'll help you out, I don't 

have any trouble seeing the public interest aspect 

of it. The irreparable harm, adequate remedy at 

law, they are so inextricably entwined in thts 

whole case that it applies to all, so I don't have 

a difficulty with that. I'd like to help you out 

when I can, and save you time. Your pleadings 

covered that particular area -- well, your 

memoranda, and as I indicated, I've studied it. 

Your time is about up. 

MS. WILLIAMS1 Well, Your Honor, we ask 

that the Court issue a preliminary injunction 

enjoining the defendants from keeping my client off 

the Council. Thank you. 

THE COURTS Very well. Mr. Canty, you 

want to address the issue of the appropriateness or 

209 



55 

inappropriateness of injunctive relief? 

MR. CANTY: Yes, Your Honor. Before I 

do, however, I'd like to move the Court for a 

ruling on the jurisdictional issue before we even 

get to that. 

THE COURT1 I'm going to take it under 

advisement. 

MR. CANTY1 Okay. In order to prevail 

on an action for injunctive relief the plaintiff in 

this case must, among other things, so that there 

will be irreparable harm if the injunction is not 

granted. Among her arguments plaintiff has alleged 

that the people of Cibecue are without 

representation. I don't think that's a matter that 

plaintiff has standing to raise at this point. 

That's a matter for the people of Cibecue to raise. 

The irreparable harm must go to the plaintiff, and 

it does not have anything to do with outside third 

parties. The people of Cibecue should raise that 

on their own in another lawsuit. 

THE COURT1 Let's assume you're right. 

You see some irreparable harm to the plaintiff 

though as a duly elected official charged with the 

responsibilites to participate in the governmental 

processes of the Tribe and, in effect, at this 
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point, or since November 22nd, she has been unable 

to do so? 

MR. CANTY, The plaintiff's major 

argument on that point is that she's been deprived 

of her freedom of speech. I haven't heard any 

specific allegations. She's perfectly free to talk 

on any topic she wishes. 

THE COURTS At the Council meeting? 

MR, CANTY, Except at the Council 

meeting. 

THE COURTs Except at the Council 

meeting. 

MR. CANTY, Except as a sitting member 

on the Tribal Council. Has a member of the public 

she can come in as does the public council. 

THE COURTS You don't think a vote is a 

form of expression? 

MR. CANTY, She has not shown that her 

vote is going to be dispositive on any given issue 

at all. She has not raised any matter that's come 

before the Tribal Council where her vote would be 

dispositive one way or the other. She's not 

alleged that, therefore, she cannot argue that 

irreparable harm is being suffered. 

The other element of irreparable harm 
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that was addressed is the matter of Council pay. 

The Resolution specifically provides that Council 

member Debose will continue to receive Council pay 

at the same rate of Council members. 
1 

THE COURT1 I don't think that's an 

issue you both agreed that by stipulation that 

she's drawing the same pay as the others, so you're 

absolutely correct in that regard, that's not an 

issue. 

MR. CANTY1 All right. Plaintiff has 

also raised the issue of public policy, which is 

another element, weighing the public policy in 
I. 

favor or not in favor of granting the injunctive 

relief. Two competing things come into play here: 

One is the public policy which weighs against 

having a Council member sit in Council meetings and 

make decisions when that Council member has 

admitted to criminal conduct. When that --

THE COUR'1'1 Hr. Canty, I trust your 

Tribal Constitution somewhere has, and I studied 

it, does it have somewhere something that's a 

counter part to our 5th Amendment R~ght, the 

presumption of innocence? 

MR. CANTY1 No, it doesn't. 

THE COUR'l's Nothing in the Tribal 
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Criminal Justice Code Rules, Regulations relative 

to presumption of innocence? 

MR. CANTYs Not in the Constitution. 

THE COURTS I didn't limit my question 

to the Constitution. I'm asking you relative to 

your Tribal Crilllinal Code, or any other? 

MR. CANTYs These were separate 

proceedings, Your Honor. There is a member by the 

Tribal Council on one hand criminal --

THE COURTS Once again, it's not going 

to serve any purpose to evade my question. 

MR. CANTYs It's not an attempt to 

evade, it's an attempt to explain. 

THE COURTS All right. Your explanation 

is noted. Now, answer my questions In your Tribal 

Criminal Code i• there something that's analogous 

to the presumption of innocence in the Federal 

Constitution? 

MR. CANTYz Well, the whole procedures 

in Tribal Code -- there's an inherent presumption 

that a person is allowed to come, they put on 

witnesses. Yes, there is a presumption. 

THE COURT I Okay. Very --

MR. CANTYs In criminal cases -- in 

criminal matters, Your Honor. 
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THE COURT: So Ms, Dehose has been 

charged with a crime; is she not entitled to that 

same presumption of innocence? 

MR, CANTY: In the Council meeting that 

day, the charges were laid out before her. She 

addressed them. 

THE COURT: Mr. Canty, a Council meeting 

ia not a proceeding whereby guilt or innocence of a 

crillle is determined; would. you agree with that? 

MR, CANTY1 Not in all cases, no, I 

wouldn't. 

THE COURT: In.~his particular case, if 

Ma. Debose has been agreed has been charged with 

a criminal offense; are you telling me, sir, that 

in ~hat Council meeting, regardless of what she did 

or didn't do, there is a finding of guilt relative 

to that charged offense; is that what you're 

telling me? 

MR. CANTY1 There is not a judicial 

finding of guilt. 

THE COURT1 In view of that, is that 

she's not entitled to the presumption of innocence, 

which ia part of your Criminal Justice Code? 

MR. CANTY1 I think the Council presumed 

that she would have her day in Court. The 
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Resolution recites that she would have her day in 

Tribal Court, to have the criminal charges 

completely reviewed, and the matters would then 

come back before the Tribal Council for further 

discussion and disposition as necessary. 

There was no attempt to address the 

criminal charges. The matter was public knowledge. 

What had occurred was public knowledge. Everyone 

on the Council knew about it, discussions had been 

rampant around town here. The Tribal Council had 

been made aware of certain communications that 

Ms. Debose had made to the Tribal Police 

Department. 

THE COURTt Didn't any voluntariness 

determination of any statements that she made -­

MR. CANTYs Pardon me? 

THE COURTS Been any determination with 

respect to the issue of voluntariness of any 

statements that she's made? 

MR. CANTYs That's a matter for the 

Courts to decide, right. This is something that 

the Council addressed purely has a matter of Tribal 

Council dealing with a problem of the Tribal 

Council, something that came within 

THE COURTt But did they do it within 
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the parameter of their own rules and regulations, 

sir? 

MR, CANTYs Yes, they did. 

THE COURTs Okay. What rule.a and 

regulations do you think they did it within? 

r ~ MR, CANTYs To act as the governing body 

of the White Mountain.Apache Tribe; to represent 

the Tribe in every matter, they did that. 

THE COURTs So that general grant bf 

authority is what allowed them to suspend 

Ks. Debose; is that what you're telling me? 

MR. CANTY1 The authority to regulate 

their own procedures, which is provided in the 

Constitution. The authority to speak for the 

Tribe, and to do all things --

THE COURT1 What about did they adhere 

to the specific sections? I know you're going to 

have to assume. 

MR, CANTY1 They're cited in the 

Resolution. I assume they did. 

THE COURT• You're going to have to 

assume this with me. Again, Article IX, Sections 1 

and 2, I don ',t see that there's any difference 

between removal and suspension. The practical 

effect of each is the same. One is just more 
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long-term perhaps -- ~nd I understand'that•s your 

argument -- than the other. 

But I want you to assume with me that we 

have -- that for all intents and purposes since 

November 22nd, Ms.· Debose has been removed, whether 

you call it suspension or not, she's been removed 

from the Tribal Council. Is ·lt your position that 

Article IX, Sections land 2 of your Constitution 

were either, Number One, adhered to in removing 

her; or that for some reason they don't applyt 

MR. CANTYs Article IX, Section land 2? 

THE COURTS !,apologize for my compound 

question. My f.irst question to you: Do you think 

those procedures set forth in Article.IX, Sections 

land 2 were adhered tc, when this Resolution was 

debated, and then passed? 

MR. CANTYs Well, again you're drawing 

the distinction that I can't draw. This is a 

suspension and not a removal. This addresses 

specifically removal. It's captioned •removal from 

office.• 

THE COURTS When I preface my remark, I. 

see no practical difference for you to assume, for 

the purposes of my question, that they're one in 

the same and, again, by assuming, you're not 

,217 

https://Article.IX


63 

Ezhiblt No. 6 (continued) 

conceding anything. Were those procedures in this 

case adhered to, and I understand it's your 

position that they don't apply, but assume they do: 

Were they adhered to? 

MR. CANTY1 You're asking me to assume 

there's a conviction. I can't assume that that's 

inherent in the Article· itself. 

THE COURT1 So your answer is that 

Article IX, Section 1 and 2 were not adhered to? 

MR. CANTY• No, that's not my answer. 

My answer is you're asking a question that does not 

relate to the substance of the things we're dealing 

with. We're dealing with suspension. 

THE COURT1 Well, assume they're one in 

the same for purposes of my question. 

MR. CANTY1 What relevancy does that 

have to this case? 

THE COURT1 I'guess I'll decide that. 

I'm the guy that makes the decision of what is or 

isn't relevant, Mr. Canty. 

MR. CANTY1 The only way I can answer 

that is she has not been convicted of a crime. 

THE COURT1 So I guess under Article IX, 

Sections 1 and 2 were not adhered to in this case? 

MR. CANTYs Because they were not 
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applicable. 

THE COURTz Tha~•s your position, I 

understand. 

MR. CANTYz Yes, and I have to stick to 

that position. I can't, even impliedly, concede --

THE COURTz I'm not asking. Hr. Canty, 

obviously, you don't understand the significance of 

when you're posed a question. I'm asking you to 

assume purely for purposes of argument. You're not 

conceding by responding to the question. You're 

not serving your client's position well by making 

an effort, a continued effort, to continue to evade 

my question. 

The way Judges make decisions is with 

tools given during the course of a hearing. If you 

chose not to respond you do so at your client's 

peril, because you deprive me of information that I 

believe I need to factor in to help make my 

decision. 

MR. CANTYs I think I'm representing my 

client as zealously as possible, Your Honor, and I 

have to present this thing in the best possible 

light for my client. 

THE COURTS I understand that and, 

again, I emphasize to you that you're not conceding 
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a thing by responding to a question were you're 

asked to assume for purposes of argument various 

facts and, again, I ask you: Assume, purely for 

purposes of argument, that Ms. Debose was removed 

from the Council, so assume that Article IX, 

Sections l arid 2 would have been required 

procedurally for the Council, in terms of removing 

her; were those procedures adhered to? 

And, again, I understand that your 

position is that they don't apply because we're not 

dealing with removal. So I want you to assume this 

is a removal; were they adhered to? 

MR. CANTYr There was no·, no conviction. 

Article -- Section 1, Article IX 

THE COURTr So they weren't adhered to 

because those provisions don't kick in unless there 

has been a conviction; is that correct? 

MR. CANTYr That's right, right. 

THE COURTr Again, understand that I'm 

not saying to you that I believe those Sections 

apply. I have not made that preconceived finding. 

I don't have that preconceived notion, but in the 

event that the -- in the course of my studing and 

deliberation that I dete:anine it does; that's why 

my question and your answer to it, I believe, is 
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important. 

MR. CANTYs Okay_. Are we through wit~ 

that line of thought? 

THE COURTs Yes~ 

MR. CANTY& All, right. Back to the 

issue of public policy., The public policy 9£ the 

White Mountain Apache Tribe waives against having a 

Council member, and sit in Council, and make 

decisions on important matters that come before the 

Council, when that Council member has been char,ged 

with criminal conduct and when her presence on the 

Council brings into question the integrity, not 

only of herself but of the entire Tribal Council 

the entire Tribal governing body. 

THE COURTs Isn't that an assumption? 

MR. CANTYs No, that's -- well, 

something the Council assumed when they passed this 

Resolution that her presence there was offensive to 

them, and to the people of the community. They -­

there's no need to go into the merits underlying 

that decision, but that was their decision, that 

was there assumption that it was offensive. 

So the public policy heavily waives 

against having a Council member, sitting in that 

governmental -- that decision making position, when 
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those charges were still pending. The Council 

clearly says that once the charges have been heard 

the matter will then be referred back to the Tribal 

Council for further discussion and action. 

THE COURT1 You know what bothers me 

about that line of thought, it gets back to that 

old presumption of innocence. What's to it? 

HR. CANTYs It's in fact. 

THE COURTS Is that just a hollow 

concept? 

MR. CANTYs No, it's intact. 

THE COURTs How is it intact? She's 

been prejudged, hasn't she? Wasn't the action the 

Council -- wasn't the basis for the passage of the 

Resolution, the bottom line, I mean regardless of 

all the verbiage in the Resolution that she was 

involved in allegedly criminal behavior that gave 

rise to criminal charges·against her; wasn't the 

bottom line basis that generated or started the 

ball rolling for the vote to suspend her? 

MR. CANTY1 That there has been charges 

filed? 

THE COURTI Yes. 

MR. CANTY1 Yes, tempered with other 

facts that were made. 

222 



Exlul>lt No. 6 (continued) 
68 

THE COURTS I'm just curious what 

happens. Consider it a rhetorical question. I 

just wonder what happens to the preswnption of 

innocence? 

MR. CANTY: It's intact. The Council 

has presumed it. It's preswned the Court will 

handle the criminal plan, and they'll take steps to 

reinstate. 

THE COURTS In the interim though, she's 

been sanctioned, has she not? 

MR. CANTY: She has, by the Council, 

which she's a member of. They -- the body has a 

right to sanction members of the whole. She's a 

member of the Council, they have the right to 

sanction its member. 

THE COURTs I tell you I couldn't agree 

with you more that this Tribal Council, under its 

laws, rules, regulations, has the right to 

sanction, provided, provided, it adheres to its own 

rules, and regulations, By-laws, Constitutional 

provisions that apply. 

MR. CANTYs And our argument is that 

they have. 

THE COURTS All right. I understand 

that. Absent that though, I guess you have to 
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agree with me, they just can;t, after something has 

transpired which they think justifies sanctioning, , 

one of their members conjure up their own rules, 

regulations,• after the fact, and then impose a 

sanction; would you agree with that? 

MR. CANTY1 I wouldn't agree that things 

have been conjured up, no. 

THE COURT1 All right. You 

misunderstood my question to you. Certainly if 

this body abides by its own rules and regulations, 

assuming they've been properly legislated, they 

have, I agree with you, they have the right to 

sanction; we on the same wavelength? 

MR. CANTY-1 Yes, Your Honor, except that 

you're importing princ'iples from the Federal 

Constitution. 

THE COURTS No, I'm not. 

MR. CANTYs You're totally disallowing 

custom decision, those things which have been 

inherent of Tribal Government since it began. 

You're attempting to bring in foreign elements. 

THE COURTS You haven't pointed out any 

custom to me that's indicated --

MR. CANTYs We haven't got to the merits 

yet. We will do that. 
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THE COURT1 How can you assume what I'm 

doing? 

MR, CANTY1 The Council refers to custom 

and tradition in the Resolutin as a basis for 

making this decision. 

THE COURTa That's a conclusory 

statement, is it not? 

MR, CANTYs And the fact supporting 

that, if necessary, will be brought out. 

THE COURTS All right. So. you agree 

with me. Anything else you want to add to this 

injunction question? 

MR, CANTYs That plaintiff has not 

demonstrated irreparable harm, and has not overcome 

the burden of public policy, and has not shown -­

THE COURTS Is there an adequate remedy 

at law, Mr, Canty, available to her? 

MR, CANTYs Yes, the remedy lies with 

•the Tribal Council.. She can go back and request 

that this be rescinded, that she be reinstated. 

THE COURTs So you're telling me she has 

some administrative remedies.is that what you're 

telling me? 

MR. CANTYs Political -- or that's not a 

remedy before the Court, yeah, you're right. 
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THE COURT1 Does she need to exhaust an 

administrative remedy before she seeks injunctive 

relief? Surely when we're talking about mandamus 

prohibition I'd be inclined to agree with you, but 

do we have that requirement here? Has she got to 

exhaust administrative remedies? 

MR. CANTY1 I didn't say. I said there 

were other remedies available. Arguably, not at 

all --

THE COURT1 Okay. All right. Anything 

else you want to add? I think you probably got 

about a minute. 

MR. CANTY1 The facts that we recited, 

the law that we recited, weigh heavily against 

granting an injunctive relief the plaintiff seeks. 

The relief would go directly against the Tx·ibal 

Council, and the jurisdictional issue should be 

dispositive. If it is not than the plaintiff has 

not met her burden on the elements for injunctive 

relief, and the relief requested should be denied. 

THE COURT1 Okay. I appreciate both 

your arguments. I am going to take the matter 

under advisement. The council meets on a weekly 

basis, does it not? 

MS. WILLIAMS• There's a meeting next 
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week. 

THE COURT1 Monthly or weekly? 

MR. CANTY1 Monthly. 

THE COURTI Let me tell you what my 

concern is. You all, in your Motion to Dismiss 

have briefed the issue of sovereign immunity, among 

others things, and you're to be complimented for 

that. I think you briefed it well. The plaintiff 

has not yet had an opportunity to brief that issue, 

and, naturally, as well as the other matters raised 

in your Motion to Dismiss, but the only part that 

applies to the whole case is the issue of sovereign 

immunity. What I'd like to do is give you the 

opportunity, Ms. Williams, to respond at least to 

that, or to that issue before I rule because that's 

obviously a critical issue. 

Mr. Canty is absolutely correct when he 

says if you haven't gotten over that burden than 

you are -- I'm without jurisdiction to even 

consider whether or not to give you any relief. 

MS. WILLIAMS1 Right. 

THE COURT1 There is the kind of a 

situation -- well, I can tell you with any case I 

handle, I don't sit on things very long. I think 

parties to lawsuit ■ have a right to have decisions, 
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and get on with their day-to-day lives, and be free 

of the burdens and anxieties that attach to being 

involved in litigation. You all have a certain 

period of time under the Rules to respond to their 

motion. What you might want to consider doing is 

getting in a quick response, or at least a memo, 

for purposes of this hearing on the issue of 

sovereign immunity. 

I have to believe that what you provide 

me with on that issue would be the same now as it 

would be in responding to the motion to dismiss 

because it;s clear that -- let me ask if I can get 

agreement from both sides. If I determine that 

sovereign immunity bars this suit, than we're 

finished, whether we're talking about preliminary 

injunction, permanent injunction, money damages, 

we're done, is that agreed? 

MS. WILLIAMS1' Yes. 

THE COURTI Mr. Canty? 

MR. CANTYI Agreed. 

THE COURT1 So I think it's important to 

get that issue briefed by you Ms. Williams, and let 

me decide that, because again my ruling on that 

will conceivably make or break the whole case. 

MS. WILLIAMS I All right. 
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THE COURT& So if you can get that 

issued briefed and to me. Could you do ~hat I 

don't know when you were served with the --

MS. WILLIAMS& Yesterday, I 9ot a copr 

in the mall. 

THE COURT, It was malled to you, was 

it? 

MS. WILLIAMS& Yes, it was. 

THE COURT, So you have five days plus 

15 to respond. I trust your Rules are the same? 

MR. CANTY1 Right. 

THE COURTr What I'd like to do ls -­

could you have that issue briefed and so~ethlng to 

me by a week from Tuesday? 

MS. WILLIAMS, Would that be on the 

14th? 

THE COURT1 And I'll tell you .why. The 

10th I'm going to be in Phoenix all day, and I 

wouldn't be able to study it anyway, and the 13th 

is a holiday, it's some kind of a State holiday, I 

don't know if it is for you folks or not --

MR. CANTYI It is. 

THE COURTS They lock up the building. 

Does that give you a sufficient amount of time? 

Now, obviously, if you can get it to me sooner I 
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can get on with studing it and ruling, I'm going 

to take the matter under advisement from the date I 

receive your memo, and I'll give on or before the 

14th to get it in, 

MR, CANTYs And we get a chance to reply 

to her response? 

MS, ARTHURS Five days, under the Rules, 

which would be the 20th, 

THE COURTS Yes, but understand what I'm 

doing here. I'm not talking about a response to 

your motion for summary disposition, I'm talking 

about -- I'll tell you what I'll do, I'll allow you 

to submit simultaneous memos on the 14th. If 

there's any additional materials you want to submit 

on the issue of sovereign immunity you may do so 

that way, 

MR, CANTYs Limited solely to the 

preliminary injunction the sovereign immunity 

issue? 

THE COURT1 Yes, I mean the issue of 

sovereign immunity I don't think is going to change 

regardless of what particular issue we're dealing 

with on this case, whether it's your 12 -- well, 

your Motion to Dismiss, or the request for 

preliminary injunction. So, again, I want these 
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posthearing memos s_trictly limited to the issue of 

jurisdiction, via-a-~is sovereign immunity. 

And you bot~ can submit on or before the 

14th. From the 14th. on I will take the issue of 

the jurisdictional issue, as well as the 

appropriateness of injunctive relief, under 

advisement. 

MR. CANTY1. Will we still have response 

and reply on the Motion to Dismiss at a later date? 

THE COURT1 Yes, yes, stick with your 

briefing schedules on that, unless I get a request 

from either one of you to altering that time frame, 

which I'll consider if and when I get it, because I 

don't want to alter the proceedings with respect to 

the Motion to Dismiss, again, unless you request 

it, and I think it's appropriate. 

MS. WILLIAMS1 Okay. Thank you, Your 

Honor. 

THE COURT1 Thank you all. 
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C E R T I F I C A T E 

STATE OF ARIZONA) 

) BB. 

COUNTY OF NAVAJO) 

I, KELLYE. PALMER, Official Reporter, do 

hereby certify that the foregoing pages 2 through 76, 

inclusive, dated Thursday, February, 2, 1989, 

constitute a full, true and accurate transcript of 

all the proceedings had in the above-entitled matter, 

all done to the best of my skill and ability. 
r-io-f!l 

DATED this ~c::>(:;;..:..;10;;;__ day of February 1989. 

/.. 
KELL E. PALMER 

Official Reporter 
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RECEIVED FEB 2 8 1989 

IN THE '.'JIIITE.l,IOUNTAIN APIICl:E TRIBAL COURT 

Whi terlver, Arizona 

JUDY DEHOSE, ) 
) 

Plaintiff, ) 
) No. C-09- oq

vs. ) 
) 0 R U E RRENO JOHNSON, SR•. Chairman of I 

Re: Preliminary Injunctive Rc•li~fthe :Vhlte Mountain· Apache Tribe, I 
ALVINO HAWKINS, vice chairman of ) 
the ~'/hite Mountain Apache Tribe, ) 
f,IATTHE~'/ NOSI E, councilman, ) 
HERBERT TATE, councilman, J 
In their official and Individual ) 
capacities, ) 

) 
Defendants.. ) ______________) 

Based upon the stipulations of record, argument or counsel, pleaclin;•s 

end relevant authority, the Court Onds as follows: 

I. The ·.Vhite Mountain Apache Tribe and tribal ofricials, acting wilhi•, 

the scope of thi!ir authority as limited by the Tribal Constitution, By-laws, 

customs and traditions of the White Mountain Apache Mallon, are ,;,~tilled tc 

soverisn Immunity unless express!~• waived. 

• 2. Specific provisions of the Tribal Constitution, the supreme law 

of the White Mountain Apache Tribe pursuant to Section 2. 2 A of the White i,low,tni.­

Apache Tribal Judicial Code, controls more general provislcms. Article 5, 

Sections (a), (s)"and (u) set forth In general terms, the powers of the Tribal 

Coundl. • (It Is Important to note that A'rtlcle 5, Section (co) requires the Tl'ibal 

Council lo make decisions which are not Inconsistent with, or contrary to ti,~ 

Constitution or By-Laws.) Article 9, Sections I and 2 ,;f the Tribal Constltuticr, 

and Artfclo 2, Section I or the By-!-aws are specific provisions and the only 

regulations setting forth the basis and procedure ior removln~ a memb11:r or i1t~ 
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Tribal Council, whether temporarily .as here, or on a permanent bnsis. 

3, Th• defendants, sued In their Individual as well ns oHicial 

capacities, did nol adhere lo these provisions when Resolution No. 11- BB· 297 

suspending the Plalntiff from her position as a duly elected member of the Tribal 

Council was enacted. I/ The defendants' conduct was, therefore, outside the 

scope of their authority. (The procedures used were not In co~1plia11ce wit!, the 

tribe's soverign powers as sel forth In the Constitution and By-Laws cited 

hereinabove relative lo removal of a Council member. This contravenes lhe 

mandate of Article ·s, Section (a) of the Tribal Constitution requiring the Cou:,dl 

to make decisions In conformance with Its Conslllutlonal provisions and By·Lan-s.) 

II. The defendants, having acted outside the scope of their authority. 

are not protected from suit by soverlgn immunity. Actions outside the scope of 

their authority are not deemed a lawful exercise of power lo which soverign 

Immunity attaches. Therefore, the Tribal Court has jurisdiction ar.d lhe power to 

review and check any alleged abuse of power committed outside the scope of a 

duly ·elected official's authority. 

5. The Plaintiff, _having been. deprived of her seal on the Tribal 

Council, has been precluded from exercls 
0 

lng her lawful powers as a duly 

elected representative which, most linporlantly, has resulted In her Inability lo 

exercise her freedom of expression, guaranteed by Artlcle 7, Section I of the 

Tribal Constitution, In the fonn of c;astlng votes on any Issues raised during 

I/ Plaintiff ha; not been convl~ted of a felony or misdemeanor ln•·•:1•• ·a9 
moral Integrity, which offenses are speclflcally enumerat~d In Article 2. Se::ti,•r; I 
of the By-Laws, or any other of the proscribed behavior set forth In Artlcl:? 9, 
Section I of the Tribal Constlltitlon. Therefore. even If Plaintiff were convic:led 
of the pending crhnlnal charge, H would not fall wfthin th.:t class of offenses 
h:1volvlng moral Integrity. 
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council meet!n.is. lr,e;,arable injury Is compounded b-; the absence or an 

adequal• l•g■ I remedy for lhe Plalnllff's deprlvallon. 

6. Given the basis for the Court's decision and the findings set forth 

herein, there Is a reasonable probability of success al the final hearlns- relative 

to Injunctive relief. 

7. 1,le:;ibers of the ~Vhlle Mountain Apache Nation have a sl~nlficant 

Interest In their governmental orilclals acting within the scope oi and adherin~ 

to t'.c supre:ne law or their land einbodied In the Tribal Constitution ar,d ils 

By-1.llws and ben':fltlng from full representation by their duly elected officials. 

In b;;la;,clng these Interests against thr: Plaintiff's exdusion from her pince on 

the Tribol Council, the Court determines the fonn!!r to be more co:npelling. 

IT IS THEREFORE ORDERED prelimi1:ilrily enjoining the deicndill·t!' 

from precluding or intedering with the Plaintiff's right to sit as a duly ciectccl 

member of the Tribai Council or from depriving her from e::<ercising any ri.!!hls, 

powers and/or benefits which attach to said service effective immediately- and 

re~-~.oactlve to the date oi her suspension. As Plaintiff Is a duly elected tribal 

official, there is no security required br ~he applicant. \ ! . 
~ T7ba1 Judge 

Copy ?,f the foregoing mailed this 
~day of February, 1989 to: 

Claudeen Bates Arthur 
General Counsel • 
llhlle Mountain Apache Tribe 
P. O. Box 700 
\Yhlterlvor, AZ 859111 

Carol J. Wliliami 
Attorney at Law 
P. O. Box 1119 
Whlterh,er, AZ s59q1 

~H~~a;e/ 
-3-
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IN THE WHITE MOUNTAIN APACHE TRIBAL COURT 

Whiteriver, Arizona 

JUDY DEHOSE, ) 
) 

Plaintiff, ) 
v. ) No. C-89-04 

) 
RENO JOHNSON, SR., Chairman of the ) ORDER 
White Mountain Apache Tribe, ALVINO ) 
HAWKINS, SR., Vice-Chairman of the ) 
White Mountain Apache Tribe, MATTHEW ) 
NOZIE, Councilman, HERBERT TATE, ) 
Councilman, in their official and ) 
individual capacities. ) 

) 
Defendants. ) ___________________) 

This court having received notice and a copy of the 

defendants, now petitioners, petition for Writ of Prohibition 

in the above-captioned matter and having reviewed the petition 

and applicable provisions of the Tribal Judicial Code, ,,the 

court:=:"finds as follows1 

l. As Chief Judge of the Tribal Court, it is my respon­

sibility to preside over the trial court and to act as Chief 

Administrative Officer of the court pursuant to 52.8 of the 

Tribal Judicial Code1 

2. Defendants petition for Writ of Prohibition has been 

filed with the court of Appeals of the White Mountain Apache 
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Exhibit No. 6 (continued) 

Tribe and seeks an order from that cou'rt directing the trial 

court to take no further actions in the above-referenced case 

because of a lack of jurisdiction on the part of the trial 

court. 

3. The Tribal Court of the White Mountain Apache Tribe, 

as presently constituted, does not have ·la sitting Court of 

Appeals who can speedily and expeditiously hear this 111atter. 

4. The Judicial Code of the White Mountain Apache Tribe 

at 52,9 requires that •the Chief Justice and the Associate 

Justice of the Court of Appeals, ••• shall each be selected 

by a majority vote of the Tribal Council • • • •. Thereby 

requiring that this matter be referred to the Tribal Council 

advising them that a matter for the consideration of the Court 

of Appeals has been lodged with this court and therefore 

requires the appointment of a Court of Appeals to hear the 

matter and as Chief Judge and admin_illtrator of the Tribal 

Court, it is my responsibility to bring th.is matter b~fore the 

Tribal Council and to take all other actions as are deemed 
' 

necessary to protect the interest of the parties involved 

pending the appointment of a Court of Appeals and actual 

disposition of defendant• pending Petition for Writ of Prohibi­

tion. 

IT IS THEREFORE ORDERED that the Order issued by Acting 

Tribal Court Judge Jay Natoli on F~bruary 22, 1989, in the 

above captioned case No. C-89-04 i• hereby arrested and •!ayed 

and shall be of no force or affect and shall not be enforced 

pending final diapoaition'of the defendant• Petition for• Writ 
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khlblt No. 6 (contlnued.l 

of Prohibition now pending before the Court of Appeals of the 

White Mountain Apache Tribe, Plaintiff, her counsel, arid any 

of Plaintiffs agents, and the Trial Court shall refrain from 

taking any further act.ion in reliance on the Trial Court'• 

order referenced herein of February 22, 1989 and from taking 

any further action whatsoever except for the filing of further 

responses and replys as made necessary by the pleading• now 

on file. 

This matter will be referred to the Court of Appeals of 

the White Mountain Apache Tribe aa expeditioualy as possible, 

~,-4~,~~~enonoi-ae Marv n1the a 
Chief Judge, White Mountain 
Apache Trial Court 

COPY of the foregoing
mailed this 27th day of 
F~bruary 27, 1989 toi 

Honorable Jay Natoli 
Superior Court of Navajo County
Navajo County Governmental Center 
P.O. Box 668 
Holbrook, AZ 86025 

Claudeen Bate• Arthur 
General Counsel 
White Mountain Apache Tribe 
P.O. Box 700 
Whitcriver, AZ 85941 

Carol J. William• 
Legal Counsel 
·p,o, Box 1119 
Whiteriver, AZ 85941 
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Emlblt No. 8 (continued) 

IN THE COURT OF APPEALS 

OF THE WHITE HOUIITAIN APACHE TRIBE 

Whiterfver, Arizona 

The IJhfte ~lountafn Apache Tribe, as the 
real party fn interest, REHO JOHHSON, SR., 
Chairman of the White Mountain Apache
Tribe, ALVINO HAWKIIIS, SR., Vfce-Chafnnan 
of the White Mountain Apache Tribe, MATTHEW 
NOZJE, Councilman, HERBERT TATE, 
Councilman, in their official and 
individual capacities, 

NO. C-89-04 

ORDER AND 
OPINION 

Petitioners, 

Y. 

THE HOIIDRABLE JAY NATOLI, Acting Judge
of the Tribal Court of the White Mountain 
Apache Tribe, JUDY DEHOSE, Respondent, 

Defendants. l________________) 

The White Mountain Apache Tribe as the real party in interest in 

conjunction with the Defendant Council members in the action below petition 

this Court for a Writ of Prohibition directing respondent Judge Jay Natoli 

ind the Court below to refrain, and desist fro111 any further proceeding 

in Case Ho. C-89-04 and requests that Ms. Dehose's petition in thlt action 

be dismissed. In accordance with relevant authority, and, upon the 

stipulation of record, arguments of counsel and pleadings filed the Cour:t 

of Appeals of the White Hountain Apache Tribe grants I Writ of Prohibition 

in the Hatter of White Mountain Apache Tribe v. The Honorable Judge Jay 

Natolf. The Court further Orders the d~mfssal of Ms. Dehose's petition 

in Case No. C-89-04 ftled in the Tribal C~url of the White Mountain Apache 

Tribe. 
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Emlblt No. e··ccontlnued) 

Council member Judy Dehose was suspended with pay by the Tribal Council 

of the White Mountain Apache Tribe on November 22, 1988, as a disciplinary 

a,ction, in response to the filing of criminal charges against Hs. Dehose 

for assault ,wit,h a deadly weapon. The alleged crime took place on the 

White Mountain Apache reservation an<$ involved a victim who also is 1 

me~er of the Tribe. The suspension was effected by the passage of 

Resolution No. 11-88-29~. Hs. Dehose was present during the discussion 

of her suspension by the Tribal Council and voted against the suspension. 

Ms. Dehose subsequently filed suit in Tribal Court alleging_ that 

the Tribal Council had no authority to suspend one of its members naming 

the four Council members who vo~ed i,n favor of Resolution P-88-297 as 

defendants. In this action numbered Case No. C-89-O4, Ms. Dehose sought 

declaratory and injunctive relief and damages asking the Court below to 

restrain the Defendants from precluding or interferring with her right 

to sit as a council member. The Honorable Jay Natoli, sitting as a tribal 

,court judge, ordered injunctive relief finding Resolution 11-88-297 

unconstitutional and in contravention of Ms. Dehose's freedom of 

expression, guaranteed by Article 7, Section I of the TrJbal Constitution. 

Judge Natoli also held that the defendants, having acted outside the scope 

of their authority, were not protected by sovereign iDIDunity. This Court 

does not agree and finds as follows in this Opinion. 

OPINION 

MANUEL, H., Chief Justice 

Jurisdictional Jssue . 
It is true that Section 2.1 J of the Wh~te Mountain Apache Judicill 

Code· contains an affinnative grant of •exclusive original jurisdiction 
• I 
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~It No. 6 (continued) 

. . . to construe that meaning of the tribal laws, and to determine the 

legality, under the Constitution and the Civil Rights Act •. of any 

action or enactment of the Tribal Council, or any other agent, department, 

off'i'cer, or ·enterprise of the tribe, and the application of any such action 

or enactment to any person or situation.• Nevertheless, this grant of 

• jurisdiction is foreclos'ed by a finding of sovereign illlllunity which renders 

the jurisdictional issue moot as it deprives the court of the authority 

to order or enforce a judgement against the sovereign. The Judicial Code 

e~pressly recognizes this_ principle in the very provision in which it 

grants jurisdiction by stating that "this subsection shall not be construed 

to e·ffect a ~aiver of sovereign illlllunity.• Section 2.1 J. Therefore, 

the Tribal Court and the Honorable Judge Jay Natoli did not and does not 

now have subject matter or personal jurisdiction in Case No. C-89-04. 

so·vere'lqn Immunity Issue 

It is well-established that the internal sovereignty of Indian tribes 

is subject to qualification· only by treaties and express legislation of 

Congress. F. Cohen, Handbook of Federa 1 Indian Law, 231-32 ( 1982); United 

States v. Wheeler 435 (U.S.) 313, 323 (1978) The sovereignty of tribes 

predates the Constitution, deriving not as a result of a delegation of 

federal power ·but rather an an incident·of the tribes' status as •distinct, 

independent political communities• with inherent powers of self-govenment. 

United States v. Wheeler, 435 U.S. at 323-28. Worchester v. Georgia, 3,1 

U.S. (6 Pet.) 515, 559 (1832). 

As separate sovereigns, tribes have historically been regarded 1s 

unconstrained by those constitutional ptovisions framed specifically 1s 

limitations on federal or state authority. SaJ1ta Clara Pueblo v. Martinez, 
I 

436 U.S. 47, 56 (1977). The doctrine of-sovereign i111111nity prevents 1 
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Eu.lblt No. 6 (continued) 

court from issuing orders taking effect against the Tribe in the absence 

of a waiver of that immunity. Puyallup Tribe, Inc. v. Washington Game 

Department, 433 U.S. 165, 173 (1977). A waiver of sovereign immunity 

cannot be implied but must be unequivocally expressed. United States 

v. Testan, 424 U.S. 392, 399 (1976). Moreover, the immunity from suit 

enjoyed by the Tribe and its elected officials extends not only to a suit 

for injunctive and declaratory relief but also to one for monetary damages. 

Brunette v. Knope, 544 F. Supp. 301, 3D4 (E.D. Wis. 1983). 

There is nothing in the record that even remotely suggests that the 

White Mountain Apache Tribe waived its sovereign immunity and consented 

to suit in this matter. Where no express waiver is found, Section 1.7 

of the Hhite Mountain Apache Judicial Code controls: 

The White Mountain Apache Tribe, as a sovereign 
government, is absolutely immune from suit, and its 
Tribal Council, officers, agents, and employees shall 
be immune from any civil or criminal liability arising 
or alleged to arise from their perfonnance or 
non-perfonnance of their official duties. Nothing 
in this Code shall be deemed to constitute a waiver 
of the sovereign immunity of the White Mountain Apache 
Tribe except as expressly provided herein or by action 
of the Tribal Council. 

Under this provision of the Judicial Code and the relevant case law, it 

is clear that the White Mountain Apache Tribe enjoys sovereign immunity 

from suit in Case No. C-89-04. Accordingly, the Tribe's sovereign i11111unity 

deprived the court below of jurisdiction to proceed 1n Case No. C-89-04, 

thereby rendering Judge Hatoli's Order of Preliminary Relief invalid. 

The Indian Civil Rights Act of 1968 

The Indian Civil Rights Act (ICRA).,. cannot be held to -have ,waived 

the Tribe's immunity. In Santa Clara Pueblo~- Martinez, 436 U.S. 49 (1978), 

the United States Supreme Court squarely held that the pas~age of the 
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Ezhlblt No. 6 (continued) 

ICRA does not waive tribal sovereign immunity. Santa Clara Pueblo, 436 

U.S. at 58. The Court further ruled that the federal courts have no 

jurisdiction to review tribal actions which allegedly violate the ICRA . 

.!.!!.- at 70. Instead, the only federal review the ICRA authorizes is in 

response to a writ of habeas corpus.I (.!.!!.. at 66-67) Because the ICRA 

does not waive the White Hountain Apache Tribe's sovereign illlllunity and 

would provide Plaintiff Dehose no relief in case No. C-89-04, it is 

irrelevant to the case at bar. 

Hhen consent of the. sovereign to suit is not available, the only 

remedy of the party alleging an injury is by an appeal to the governing 

legislature. It is obvious that Ms. Dehose is well-acquainted with the 

political process on the White Mountain Apache reservation, it is through 

this mechanism that she must find her relief. 

Immunity of Defendant Tribal Council Members 

In her Response in Opposition to Writ of Prohibition [hereinafter 

entitled "Response•], Ms. Dehose emphatically states that she "did not 

file any action against the White Mountain Apache tribe through acts ef 

its officials.• Response, at 3. Instead, Dehose argues that she seeks 

relief only against the three defendant councilmembers who voted in favor 

of Resolution No. 11-88-297. 

Defendants' actions are clearly indivisible from those of the Tribal 

Council and thus come within the embrace of the sovereign flllllunity of 

the White Mountain Apache Tribe. The defendants, as Tribal Councilmembers, 

1 The Indian Civil Rf ghts Act extends the wr1 t of habeas corpus 'to any 
person, in a federal court, •to test the 'legal 1ty of his or her detention 
by order of an Indiari tribe.• 25 U.S.C.]1303, Ms. Dehose has not been 
detained, does not seek habeas corpus relief, and is not' in federal 
court. 
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voted in favor of Resolution No. 11-88-297 in a duly convened council 

meeting of which Ms. Dehose had notice and at which Ms. Dehose was present. 

See Article III of the White Mountain Apache Tribe Constitution. The 

Counci !members in attendance constituted a quorum, discussed Resolution 

No. 11-88-297 at length before voting, and gave Ms. Dehose ample 

opportunity to speak in her own behalf. Moreover, •the minutes of the 

November 22nd Council meeting plainly reveal that Tribal Councilmembers 

understood that any action taken would be taken by the entire Council 

and not by any individual o~ any group of individuals. 

Ms. Dehose cannot overcome the principle of sovereign inmunity simply 

by bringing an action nominally against individual tribal officers, when 

in fact, the White Mountain Apache Tribe is the interested party. The 

relief sought by Ms. Dehose in Case No. C-89-04 would take effect against 

the Hhite Mountain Apache Tribe as it would restrain the Tribe's ability 

to act through its governing body. 

As the petitioners correctly point out, the test of whether an action 

is against a tribal officer or the Tribe is not whom the plaintiff chooses 

to name as party defendant but whether the re 1 i ef sought operates against 

the individual or aga·inst the sovereign. See Larson v. Domestic & Foreign 

Commerce Corp. 337 U.S. 682, 687 (1949) rehearing denied 338 U.S. 840 

(1949). Where the relief sought in an action nominally against a tribal 

officer is the prevention or discontinuance of an alleged wrong and the 

remedy which the plaintiff asks the court to impose would, in effect,"' 

operate against the Tribe, in the absence of consent, the action is barred 

for lack of jurisdiction under the doctrine of sovereign f11111un1ty as the 

action, in substance, is against the TrH,~- ~. 337 U.S. at 687-89. 

Generally, a suit is deemed one against the. sovereign ff the judgment 

sought would expend itself on the public treasury or domain, or interfere 
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wf'th the public administration, or ff ihe effect of the judgment would 

be to restrain the government from acting, or compel ft to act. Dugan 

v. Rank, 372 U.S. 609, 619 (1963) (emphasis added). 

Applying this legal doctrine to the facts at bar gives rise to the 

inevitable conclusion that although Ms. Dehose has individually named 

as Defendants those Tribal Councilmembers who voted in favor of Resolution 

tlo. 11-88-297, the relief she seeks fn Case No. C-89-04 would operate 

against the Tribal Council as a pol ftical subdivision of the White Mountain 

Apache Tribe. Because the Tribe's sovereign fDlllunfty protects ft from 

suit, this relief must be denied. 

Applicability of the Indian Civil Rights Act 

Nothing in the ICRA and the cases construing that Act suggests that 

the ~ct waives sovereign illlllUnity protection for tribal officers acting 

within the scope of their authority. Wells v. Philbrick, 486 F. Supp. 

807 (D.S.D. 1980) is persuasive authority in this respect. 

In Wells, the plaintiff alleged that the Tribal Council acted in 

bad faith when it failed to appoint certain judges to the tribal court 

system. The plaintiff argued that the proper remedy was to bring a claim 

for damages under the Indian Civil Rights Act. The court, fn Philbrick, 

·relying on Santa Clara Pueblo v. Martinez, held that the ICRA does not 

provide a plaintiff with a remedy or cause of action for damages even 

_when the •plaintiff brings the claim against individual members of the. 

Tribal Council. Philbrick, 486 F. Supp. at 809. The court pointed out 

that under the holding of Santa Clara Pueblo, the only remedy available 

to enforce the rights created under the JCRA fs a writ of habeas ,corpus . 
even if "it may be argued that the effect, a,fter Santa Clara Pueblo, of 

the ICRA is to create rights while withholding any meaningful ' remedies 
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to enforce them.• Id. at 809. The Supreme Court, itself, has stated that 

the ICRA does not impliedly authorize private actions for declaratory 

or injunctive relief against either the tribe or its officers. ~ 

Clara Pueblo, 436 U.S. at 61. 

The principles set forth in Philbrick and Santa Clara Pueblo are 

clearly applicable in the instant case. Insofar as Hs. Dehose bases her 

claim in Case llo. C-8g-o4 on the Indian Civil Rights Act, ft must be 

dismissed. The only remedy that Act would afford her is habeas corpus 

relief. 

The Scope of Defendant Tribal Council Members' Authority 

Respondent Dehose seeks to. refute the sovereign character of the 

Defendant Tribal Council Members' actions by contending that the Defendants 

acted outside the scope o.f their authority. While the legal principles 

14s. Dehose cites to· support this claim are incontrovertible, they are 

inapplicable here. 

Ms. Dehose, herse-Jf, admits that Resolution No. 11-88-297 had the 

effect of "suspending her from her council seat on the Triba·J Council.• 

Response, at 3. Dehose candidly observes that •[t]here are no provisions 

in the Tribal Constitution for suspension of members on the Tribal Council.• 

Response, at 3. The constitutional provisions Dehoses claims the Defendants 

violated clearly apply only to RemovaJ.2 By her own admission, Dehose 

has not been permanently removed from the Council but has instead been 

temporarily suspended with pay pending the outcome of the criminal charges 

2 Article IX of the Constitution of the Wh"lte Mountain Apache Tribe sets 
forth the provisions for Removal from Office~ It contemplates permanent 
removal from the Tribal Council and provides no guidelines foi- temporary 
suspensions such is Ks. Dehose's. • 
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against her.3 Because there are no provisions 1n the Tribal Constitution 

addressing the suspension of a Tribal Council Member, there were no 

provisions for the defendants to violate when they voted in favor of Hs. 

Dehose's suspension. Thus, their actions were not outside the scope of 

their authority but came within the White Mountain Apache Constitution's 

broad grant of authority to the Tribal Council in Article V Section 1 

(a)4 and Article Y Section 1 (s)S. 

Tribal immunity extends to individual tribal officials acting in 

their representative capac_ity and within the scope of their authority. 

Hardin v. White Mountain Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985). 

When Tribal Councilmembers vote in a duly convened Council meeting they 

act in a legi.slative capacity as the governing body of the Tribe. See 

Runs After v United States, 766 F. 2d 347 (8th Cir. 1985). fndeed, the 

only manner in which a Tribal Council ~. act fs through its members. 

Accordingly, the Defendant Tribal Counci lmembers in the case at bar share 

in the Tribe's legislative and judicial i11111unity from suit in Case No. 

C-89-04 as their authorized and offief al actions cannot be divorced from 

those of the Council. Section 1.7 of the White Mountain Apache Judicial 

Code, set forth supra, codifies this principle. 

3 This renders the procedures which governed the case of former Council 
member Gertie Lupe irrelevant. It is undisputed that the Lupe case 
dealt with Removal. 

4 Article Y, Section 1 (a) of the White Mountain Apache Tribal Constitution~ 
empowers the Tribal Council. 

5 Article Y, Section 1 (s) describes the scope of the Tribal Council's 
powers as follows: 

To regulate its own procedures, to ~ppoint subordinate ·commfttees, 
commissions, board, ad~isory or otherwise: tribal officials and employees 
not otherwise provided for in this Constftution and Bylaws, and to 
regulate subordinate organi.zations for economic and other ?urposes. 
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The Conspiracy Claim 

Moreover, because the Defendant Councflmembers' official, authorized 

actions are inseparable from those of the Tribal Council, there can be 

no conspiracy. The decision in Runs After v. United States, 766 F.Zd 

347 (8th Cir. 1985) is directly on point. 

The plaintiffs in Runs After challenged the validity of two tribal 

resolutions which "forever barred• the plaintiffs from holding appointed 

or elected office because of their •past misconduct in office.• Like 

Hs. Dehose, the Runs After _plaintiffs contended that tribal council members 

acted in conspiracy when they voted in favor of the resolutions. The 

Eighth Circuit rejected this claim, holding: 

The tribal Defendants are all members of the Tribal Council, 
the governing body of the tribe, who acted, in passing 
the two tribal council resolutions at issue, in their 
official capacities as tribal council members. The Tribal 
Council as an entity, or governmental body, cannot conspire 
with itself. Citing CF Girard v. 94th Street and 5th Avenue 
Corp.,· 530 F. 2d 66, 70-72, (2d Cir. 1976), cert. denied, 
425 U.S. 974, (1976). Runs after, 766 F.2d at 354. --

The Runs After court further observed: 

[I]ndividual members of the tribal council, acting in their 
official capacity as tribal council members, cannot conspire
when they act together with other tribal council members 
in taking official actions on behalf of the Tribal Council. 
'There is no conspiracy ff the conspiratorial act conduct 
challenged is essentially a single act by a single 
corporation acting exclusively through its own directors, 
officers, and employees each acting within the scope of 
his or her employment.' Citing Herrmann v. Moore, 576 
F.2d 459 (2d Cfr. 1978). cert. denied, 439 U.S. 1003 (1978), 
Runs After, 766 F.Zd at 354. 

We find the Runs After court's reasoning with regard to the plaintiffs' 

conspiracy claim in that case highly persuasive. The facts in Runs After 

are not unlike the facts at bar. In each case, the plaintiff or plafntiffs. 
attempt to skirt the Tribe's sovereign iDU11untty by alleging that tribal 

councflmembers • actions are somehow independent from those of the 
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~ri ba1 counci 1 even where the actions performed are cl early within the 

counciJmembers' representati-ve capacity. ]his distinction fs fallacious 

and cannot be sustained. We ,find ,no merit in Plaintiff Dehose's conspiracy 

c,laim and hol.d that it must be dismissed. 

Dismissal of Plaintiffs' Claim 

The Plaintiff has failed to state a claim upon which relief can, be 

-i,~nted under the Indian Civil Rights Act. The ICRA does not provide 

.an implied cause of action for injunctive and dec.laratory relief, or for 

·-aonetary damages. 

The Plaintiff's conspiracy ttieory also fails to state a claim upon 

"'"'1ich relief can be granted. Tribal Council members who vote in favor 

:,cf a Council resolution do not act in ~onspiracy when they vote fn a duly 

:convened Council Meeting and take offi.cial actions on behalf of the Tribal 

:::Ouncil. These actions are shielded from suit by the Tribe's sovereign 

i1lllllllnity. 

Finally, Plaintiff Dehose's claim under the due process clause also 

"fails to state a claim upon which relief can be granted.6 The soverefgn 

·ummity of the White Mountain Apache Tribe and its duly e,lected Tribal 

i We do emphasize one vital point. Ms. Dehose does have constitutional., 
rights and, we readily acknowledge that she is entitled to "due process". 
It therefore, behooves the Tribal Council that adequate rules and 
procedures be adopted to govern disciplinary proceedings of tribal council 
11e111bers.. And, while this Court does not have the power to interfere 
or supervise such proceedings, ft can ensure that the tribal council 
exercise its powers in conformity ,with ~the Consti~ution of the Tribe. 
We certainly do not indulge the presumption that the tribal council 
will ignore, or violate its own procedures-- or even adopt procedures 
fundamentally unfair. But, adequate procedures should be fn place to 
govern ,discfplfnary proceedfngs 1 
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Council Members renders this claim moot as it deprives the courts of 

jurisdiction to hear it. Accordingly, Ms. Dehose's remedy must be through 

the political process. 

Judges LESLIE and McCORD, concur. 
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rn THE WHITE .MOUNTAIN A?ACIIE TRIBAL COURT 

Whiteriver, Arizona 

JUDY DEHOSE, ) 
) No. C-89-04 

v. 
Plaintiff, ) 

) 
ORDER 

DISMISSING ACTION 
) PURSUANT TO PEREMPTORY 

RENO JOHNSON, SR., Chairman of the ) WRIT OF PROHIBITION 
White Mountain Apache Tribe, ALVINO ) 
HAWKINS, SR., Vice-Chairman of the ) 
White Mountain Apache Tribe, MATTHEW) 
NOZIE, Councilman, H~RBERT TATE, ) 
Councilman, in their official and ) 
individual capacities. ) 

) 
Defendants. ) __________________ ) 

Pursuant to the command of the permanent Writ of Proil:.'•:.­

tion dated March 10, 1989, issued to this court by the Co~~t oz 

Appeals of the White Mountain Apache Tribal Court, whereby t:1is 

court is permanently prohibited and restrained from procecc:L~g 

with the above entitled action or against the defendants, 

Petitioners to said Appeals Court, 

IT IS ORDERED: 

1. That the above-entitled action be, and it hereby i:, 

dismissed as against Reno Johnson, Sr., Chairman of the Whit~ 

Mountain Apache Tribe, Alvino Hawkins, Sr., Vice Chairrna; 

the White Mountain Apache Tribe, Matthew Nozie, Councilman,~• 

• -1-
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He=bert Tate, Councilman, in their o::::icial and indiv.:..~-- .,1 

ca7acities, witi;i prejudice. 

2. Al'l orders issuec by the lower court in the case ;:.::e 

hereby Yacated. 

DATED this .:31-,.J day 

Judge, Whit 
Tribal Cour 

COPl\of foregoing mailed this 
~ day of ~ 1989 to: 

Claudeen Bates :lur, General Counsel 
White Mountain Apache Tribe 
P.O. Box 700 
Whiteriver, AZ 85941 

Qrol j. Wiiliams, Lega1'-=-Counse!'I' 
P.O. Box 1119 
Whiteriver, AZ 85941 
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A-CV-16-85 

SUPREME COURT OF THE NAVAJO NATION 

Daisy Johnson, as Guardian of Clifford Gould 
and Clifford Gould, Plaintiffs-Appellants, 

vs. 

The Navajo Nation, John Doe and Other Unknown 
Individual Police Officers of the Navajo Nation,

Individually, Defendants-Appellees. 

OPINION 

Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices. 

Appealed from the Shiprock District Court, ~he Honorable 
Harry D. Brown presiding. 

F.D. Hoeller, Esq., Farmington, New Mexico for the Appel­
lants; Joseph L. Rich, Esq., Gallup, New Mexico for the 
Appellees. 

Opinion delivered by AUSTIN, Associate Justice. 

The plaintiff•, Daisy Johnson and Clifford Gould, 

appealed the Order entered by the Shiprock Di•trict court 

which dinissed their suit against th• defendant•, the Navajo 

Nation and other unknown Navajo Police Officer•, on sovereign 

i11munity grounds. The numerou• issues raised on appeal can 

be summarized a• follow•: (1) whether th• Navajo Nation can 

be sued pursuant to the insurance exception of the Navajo 

Sovereign Illllllunity Act, 7 N.T.C. Sec. 854(c) (1980), where 
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the insurance carrier becomes insolvent after suit i• filed; 

and (2) whether the Indian Civil Rights Act, 25 u.s.c. Sec. 

1301 et seq. (1968), is explicit federal law which authorizes 

suit against the Navajo Nation pursuant to the Navajo sover­

eign Immunity Act, 7 N.T.C. Sec. 854(a) (1980). 

on November 15, 1983, the plaintiffs sued the Na­

vajo Nation and unidentified Navajo Police Officers on a 

theory of gross negligence. The plaintiffs alleged that the 

incidents resulting in physical injuries to plaintiff Gould 

occurred on or about September 10, 1983. The plaintiffs al-

leged district court jurisdiction pursuant to the insurance 

exception of the Navajo Sovereign Iuunity Act, 7 N.T.C. Sec. 

854(c) (1980), and under the Indian Civil Rights Act, 25 

u.s.c. Sec. 1301 et seq. (1968), which the plaintiff• alleged 

was explicit federal law allowing •uit against the Navajo Na­

tion pursuant to the Navajo sovereign IlDlllunity Act, 7 N.T.C. 

Sec. 854 (a) (1980). 1 

On January 5, 1984, the defendant• filed a motion 

to dismis• the coaplaint by alleging that: •There i• a 

1. Th• plaintiff• also alleged district court jurisdiction
under the •18so• and •1&6&• Treaties between th• United 
State• and the Navajo Nation. W• will not addres• whether 
the•• theorie• grant jurisdiction to th• di•trict court over 
the Navajo Nation, because the appeal can be decided on th• 
issues identified above. 

The plaintiffs also alleged that •42 US Code 1983 (and]
28 us Code 1301• also are federal statute• •which give ex­
plicit authorization to sue th• Navajo Tribe.• Brief of 
Plaintiffs at 3, 4. We disagree with the plaintiff• on these 
argument•. 
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reservation ot rights by the insurance carrier in which they 

deny such coverage in any clai ■ asserting punitive damages. 

Under such reservations of rights the Navajo Nation is i■-

11une.• Defendants'• MemorandWII in Support ot Motion to Dis-

•is• at 1, 2. The court denied the motion to dismisa on 

January 10, 1984. The defendant• then tiled a notice of ap­

peal ot the denial of their motion to dismiss on February l&, 

1984. The appeal was denied on June 25, 1984, because •th• 

order appealed from is not a final order or judgment.• Order 

ot Navajo Court of Appeal•, No. A-CV-06-84 (1984). 

Ambassador Insurance Company, a Vermont Corpora­

tion, had been the insurance carrier tor the Navajo Nation at 

the time the plaintiff•'• cause ot action accrued and at the 

time the plaintiff•'• suit waa tiled. On November 10, 1983, 

the Vermont C011112issioner ot Banking and Inaurance va• ap­

pointed receiver of Ambassador. on Karch 30, 1984, the re­

ceiver tiled in the Venont state court an •Application For 

An Order Ot Liquidation Ot Ambassador Insurance Company.• 

Ambassador Insurance Company va• detenined to be insolvent, 

•• ot March 31, 1984, without rea•onable prospect• tor reha­

bilitation. In B•; Ambassador rnsuranc• co1pany. Ine,, Bo. 

1444-13 Wn c. (Washington Superior Court, State of Ver111ont). 

On January 2, 1915, the defendant• again filed a 

•otion to dismiss, based upon sovereign iJ111unity ground•, by 

alleging that th• district court had no jurisdiction under 

any of the theories alleged by plaintiff• in their complaint. 
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The detendants argued that the plaintiff• had not cited any 

tederal law or regulation, or tribal law or regulation, which 

expiicitiy allowed an exception to the Navajo Sovereign Im-

munity Act. The defendants further argued in their motion 

·that the Navajo Nation'• insurance carrier, Ambassador Insur­

ance Company, Inc., had become insolvent and was in liquida­

tion, thereby foreclosing district court jurisdiction under 

the insurance exception to sovereign immunity. 

'The defendants's motion to dismiss was granted on 

July 1, 1985. The district court found that it had no juris­

diction over the Navajo Nation without its expressed consent, 

and that the Navajo Nation may be sued in Navajo court• only 

pursuant to the expressed exceptions under the Navajo Sover-

eign Immunity Act. The court also found that the plaintiff• 

had not cited any federal lav or regulation, or tribal law or 

regulation, which explicitly allowed suit against the Navajo 

Na·tion. The court further found that the Navajo Nation'• in­

surance carrier vas insolvent thereby the plaintiffs had no 

insurance clai.a. 

On July 29, 1985, the plaintiff• filed thi• appeal 

by essentially raising the !asuea identified above. The ap­

peal vaa granted and the case was scheduled for oral argu­

••nt• to be heard on October 10, 1986. However, the plain­

tiff•'• counsel requested a continuance due to scheduling 

conflicts vith a jury trial so oral argument• was rescheduled 

for October 17, 1986. on October 7, 198&, the defendant■ 
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filed a aotion to continue the case •indetinitely• until at­

t•r the Navajo Tribal Council had taken the opportunity to 

act upon proposed amendments to the Navajo Sovereign Immunity 

Act. The detendants argued that the proposed amendment• 

would materially at!ect the issues on appeal to this Court. 

The plaintitts joined in the motion to continue. We granted 

the detendants'• motion to continue indefinitely on October 

13, 1986. The parties were ord~red to submit their notices 

ot readiness tor oral arguments when they were ready. 

On December 11, 1986, the proposed amendments to 

the Navajo Sovereign Ill1lllunity Act was passed by the Navajo 

Tribal Council. See Navajo Tribal Council Resolution, 

CD-60-86. The amendments essentially allowed suit against 

the Navajo Nation for wrongful deprivation or impairaent ot 

civil rights guaranteed under th• Navajo Billot Right•, 

H.T.C. Sec. 1 et seq. (1986 Amendment). 

On February 19, 1987, the plaintiff• filed a aotio~ 

for setting a hearing on appeal. On April 21, 1987, the de­

fendants concurred in the aotion for setting the hearing on 

appeal. on Hay 5, 1987, v• requested supplemental aooran­

duaa froa th• partiH. oral argument• were heard on June 12, 

1917. 

Th• right of the Navajo Nation to assert a defen•• 

of sovereign immunity whenever it i• sued i• beyond question. 

The Navajo Nation retains all those attz:_ibutea of sovereignty 
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which has not been taken away by Congress or ceded by 

Treaties between the Navajo Nation and the United States. 

The power to raise a defense ot sovereign immunity, and to 

waive the doctrine ot sovereign immunity, is still withirr the 

inherent sovereign powers ot the Navajo Nation. The Navajo 

Tribal Council exercised this power in 1966, when in th• 

course ot enacting laws pertaining to housing projects, it 

expressed the Navajo Nation's right "t~ assert the defense ot 

sovereign immunity in any lawsuit against the Navajo Tribe." 

6 H.T.C. Sec. 616(b)(l) (1978). 

The doctrine ot sovereign immunity received little 

attention in Navajo courts prior to the 1980 Navajo Sovereign 

Immunity Act. It was mentioned in Tapaha y, The Navajo Hous­

ing Authority. 1 Nav. R. 5 (1969), but nothing else. Th• 

Court firat recognized that the Navajo Nation possessed sov­

ereign illlllunity in Dennison v. Tucson Gas and Electric co,. 1 

Nav. R. 95 (1974). That case also implied that ~ribal of-

ficial• who acted outside th• law were not protected by the 

doctrine. Thi• !•plication took root in Halona y, :MacDonald, 

1 Hav. R. 189, 202 (1978), where the Court stated that the 

•doctrine (of sovereign iJ111unity] does not protect wrongdo­

ing.• Accord Davis y, Tb• Nayajo Tribe. 1 Nav. R. 379, 311 

(Crownpoint Dist. ct. 1978). Otherwise th• court acknowl­

edged that the Navajo Nation and it• governing body enjoyed 

the protections of sovereign immunity. Halona, 1 Nav. R. at 

202. 
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Th• 11ost vigorous discussion ot th• doctrine ot 

sovereign immunity occurred in Keeswood Y, The Nayajo Tribt, 

2 Nav. R. 46 (1979). That decision established a nUllber ot 

important principles which we must consider in each case 

raising the issue ot sovereign illllllunity in Navajo courts. 

First, the Court recognized that the doctrine ot sovereign 

immunity is judicially created and th• courts have power to 

waive the doctrine. However, the Court declined to waive the 

doctrine, but instead urged the Navajo Tribal Council to act 

on the subject. Second, the Court recognized that tribal of­

ficials are immune from suit only when they are acting within 

the scope of their official capacities. Finally, the Court 

held that •the Navajo Tribe cannot be sued without it• con­

sent.• JCeeswood. 2 Rav. R. at 55. 

Sovereign iDlunity i• jurisdictional, therefore the 

Navajo Ration'• defense of sovereign immunity 
-

automatically 

raise• question• concerning the district court'• jurisdiction 

over the Navajo Ration. Th• general rule in federal and 

state court• i• that an Indian Tribe 1a iamune fro• •uit, un-

1••• Congresa ha• explicitly authorized suit again•t an In-

dian Tribe. Santa Clara Pueblo Y, xartiotl, 436 u.s. ,, 

(1971)1 see also United state• Y, United states Fidelity 
Guaranty Company. 309 u.s. 504 (1940), It i• also now Jtnovn 

that an Indian Tribe, in the exercise of it• inherent •over­

eignty, can consent to be sued. United state• Y, Oregon. 657 
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r.2d 1009 (9th Cir. 1981)1 see also Puyallup Tribe y. 

Department ot Game ot the state ot wash!ngton. 433 u.s. 165 

(1977); Morgan Y, Colorado River Indian Tribe, 103 Ariz. 425, 

443 P.2d 421 (1968). 

Within the Navajo Nation, the courts are created by 

the Navajo Tribal Council. 7 N.T.C. Sec. 253 (1959). Juri•­

diction of the Navajo courts is also established by the Na­

vajo Tribal Council. 7 N.T.C. Sec. 253 (1959) (district 

court jurisdiction); 7 H.T.C. Sec. 302 (1985) (Supreme Court 

jurisdiction). But neither of these jurisdictional statutes 

deal with suits against the Navajo Nation. 

It was not until 1980, perhaps at the •urging• of 

the Court in geeswood, 2 Nav. R. at 55, that the Navajo 

Tribal Council passed the Navajo Sovereign Immunity Act. In 

that Act, the Navajo Tribal council had made it plain that: 

•Jurisdiction of the Trial Court of tha Navajo Tribe shall 

not extend to any action against the Navajo Nation without 

it• expressed consent.• 7 H.T.C. sec. 257 (1980). Th• Na­

vajo Tribal Council then created certain exception• through 

vhich it expressed the Navajo Nation'• consent to suit. 7 

•.T.C. sec. 15• (1980). These Navajo atatut•• are consistent 

with the rule established by federal ca•• lav that a 

sovereign'• expressed consent will give jurisdiction to a 

court over th• sovereign. United state• y, ging. 395 u.s. 1 

(1969)1 united states y, Testan. 424 u.s. 392 (1976). In 

addition, the statutes are also in harmony with the rule that 
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l 

an Indian Tribe may consent to suit. United states v, or-· 
fg211, 657 F.2d 1009 (9th Cir. 1981). 

' Initially, we studied the Navajo Nation'• general, 

jurisdiction statute, 7 N.T.C. Sec. 253, to see if that stat­

ute gave the Navajo district courts jurisdiction over the Na-

vajo Nation. We conclude that the Navajo Nation has not ex-

pressed it• consent to be sued under 7 H.T.C. Sec. 253. 

Otherwise that statute empowered the district court• with 

civil jurisdiction over suits in which the express consent of 

the Navajo Nation to suit i• not required. Indeed Section 

253 would give the district courts jurisdiction over ultra 

vires actions ot tribal officials without running afoul of 

the sovereign 1:mmunity doctrine. 

With thia background established we nov turn to the 

first issue on appeal. That issue concern• the insurance ex­

ception· in th• Navajo Sovereign,Illllunity Act which read• •• 

follows: •Th• Navajo Nation may be sued in the Court• of the 

Navajo Nation with res~ct to any claia for which the Navajo 

Nation carri•• liability insurance.• 7 H.T.C. Sec. 854(c) 

(1910). By thi• lav th• Navajo Nation ha• expressly waived 

ita i11munity. A Navajo court would have juri•diction' over 

the Navajo Nation in a case which fall• within thi• excep­

tion. see geeswood y, Tb• Htva1o Tribe. 2 Nav. R. 46 (1979)1 

united states v, Oregon, 657 r.2d 1009 (9th cir. 1981). 
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Th• Navajo Sovereign Illllunity Act vaa passed to 

insure that people having legal claiu against the Navajo Ha-· 

tion vould have a means of presenting those claims in Navajo 

courts. Otherwise legislative inactive might have compelled 

creating judicial waivers to the Navajo Nation'• sovereign 

immunity. see geesvood y, The Navajo Nation, 2 Hav. R. 46 

(1979). 

Essentially, the insur~nce exception to sovereign 

Immunity has been enacted tor the benefit of injured partie• 

and thu• it must be interpreted to the benefit of the injured 

plaintiff. Thi• is supported by the record of th• Navajo 

Tribal Council debate preceeding passage ot the Navajo Sover­

eign Immunity Act. The record is clear that a person injured 

by the Navajo Nation has •the right to sue the Navajo Nation• 

under the insurance exception. Record ot the Navajo Tribal 

Council Minute•, page 343, April 30, 1980. 

Th• intent behind the insurance exception led u• to 

conclude that aovereign i'allunity is waived and th• court has 

juriadiction under Section 854(c) if there is evidence that 

the Navajo Nation waa insured for plaintiff•'• clai• when 

suit wa• filed. It i• i..ediately after suit i• filed that 

the court is beat able to dete?'Jlin• whether it has juriadic­

tion over the Navajo Nation. Mere evidence ot insurance does 

not give th• district court jurisdiction. The law require• 

that th• plaintiffs'• clai• be covered under the insurance 

policy before the court can assert jurisdiction over the Na-
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vajo Nation. See 7 H,T,C. Sec. 854(c) (1980). Thia 1a 

consistent with the principl~ that the sovereign can impose 

conditions upon the manner in which it can be sued. Beer• y. 
Arkansas. 20 How. 527, 1~ L,Ed 991 (1857)1 See also The Na­

vajo Housing Authority Y, Howard Dana and Associates. 
A-CV-34-86 (1987)1 Lee y, Johns. 3 Nav. R. 229 (Shiprock 

Di•t• ct. 1982). 

Once the court has obtained jurisdiction under the 

insurance exception, that jurisdiction caMot be defeated by 

a later insolvency of the insurance company. At least that 

i• how we construe Section 854(c) of the 1980 Navajo Sover­

eign IJ1J11unity Act. Jurisdiction over the Navajo Nation i• 

based upon a finding that the Navajo Nation i• insured at th• 

time of •uit and that the insurance cover• the claim• pre­

sented by the plaintiff. 

Jurisdiction of th• court !a not dependent upon the 

question of whether th• insurance coapany i• able to pay. 

Thi• i• bov 7 B.T.C. sec. 154(c) (1980), •u•t be construed, 

othervi•• the right• of injured clai•ant• to have their case• 

heard in Navajo courts vlll be denied •olely upon th• finan­

cial irr••pon•ibllity of th• Navajo Nation'• insurance car­

rier. In addition, any other construction vill defeat the 

very purpo•• tor creating an insurance exception to th• Na­

vajo Nation'• defense of sovereign iuunity. 

Th• expressed intent of th• Navajo Tribal Council 

i• to redress injuries caused by th• Navajo Nation. W• 
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refuse to believe that this intent can be voided by the ac­

tions ot third parties unconnected to the Navajo Nation and 

who have no responsibility in formulating government policy 

tor the Navajo people. 

It i• the responsibility ot the Navajo Nation, and 

not the plaintiff•, to screen and hire reputable insurance 

companies. The Navajo Nation must not be allowed to divest 

the district court of jurisdiction simply because it has made 

a poor selection of an insurance company. 

In thi• case both parties agree that the Navajo 

Nation was insured at the time of the incidents giving rise 

to the suit, and at the time suit va• tiled. We are not aura 

whether the plaintiff•'• claims were covered by the policy 

then in effect. That i• a matter for th• district court to 

decide. We hold that in thi• case, under 7 K.T.C. Sec. 

154(c) (1980), the diatrict court ha• jurisdiction over the 

Navajo Nation if the Navajo Nation was insured at the ti ■• 

•uit was filed and if the insurance policy covered the claiu 

presented by th• plaintiff• . 

Th• HCOnd !Hua is whether the Indian Civil Right• 

let (ICRA), 25 u.s.c. Sec. 1301 et seq. (1968), explicitly 

authorize• suit again•t the Navajo Nation in Navajo courts 

under the explicit federal lav exception to the Navajo Sover• 

•ign Illllllunity Act, 7 K.T.C. Sec. 854(a) (1980). Like th• in­

•uranc• exception, thi• issue also concerna the diatrict 
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court'• jurisdiction over the detendant Navajo Nation. 

The plaintiffs argue that the ICRA is federal law 

which authorizes suit against the Navajo Nation in Navajo 

courts pursuant to 7 N.T.C.. Sec. 854 (a) (1980). Furthermore, 

according to plaintiffs, the United States Supreme Court in 

Santa Clara Pueblo y. Martinez. 436 o.s. 49 (1978); has made 

it plain that Indian Tribes can be sued in tribal courts tor 

violations ot the ICRA. Plaintiff• want us to hold that the 

ICRA has waived the sovereign im.mmunity of the Navajo Nation 

in Navajo courts. For the reasons set forth below, we will 

not so hold. 

It has been said that Congress has plenary author-

ity over Indian Tribes. United states v. Eaqama, 118 u.s. 

375 (1886); Lonewolf v. Hitchcock, 187 u.s. 553 (1903). But 

our stance is that Congress ha• •broad• authority over Indian 

Tribes and that authority is subjected to th• li•itationa ill.­

posed by the United States Constitution. 2 Under its broad 

authority, Congress has the power to waive the NavAjo 

Nation'• sovereign illllunity. 

A congressional waiver of an Indian Tribe'• sover­

eign iuunity aust l)e unequivocally expressed and not i•-

plied, Santa Clara Pueblo v. Martinez. 436 o.s. at 58, 59. 

Has Congress in the ICRA unequivocally expressed that the NA­

vajo Nation'• sovereign iJ11J11unity l)e waived tor suits alleging 

2.- See AMERICAN INDIAN RESOURCES INSTITUTE, INDIAN TRIBES AS 
SOVEREIGN GOVERNMENTS (1987), 
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violations of the ICRA? This question has been decided by 

the United States Supreme Court: •[T]he provisions of [25 

u.s.c.] Section 1303 can hardly be read as a general waiver 

of the tribe's sovereign immunity. In the absence here of 

any unequivocal expression of contrary legislative intent, we 

conclude that suits against the tribe under the ICRA are 

barred by its sovereign immunity from suit.• Santa Clara 

Pueblo y. Martinez, 436 u.s. at 59. We agree with the United 

States Supreme Court that the ICRA does not expressly waive 

the sovereign immunity of Indian Tribes, including the Navajo 

Nation in any court. 

The plaintiffs concede that the ICRA lacks express 

provisions waiving an Indian Tribe'• illlDunity from suit. 

Nonetheless, the plaintiffs argue that Santa Clara Pueblo Y, 

Martinez, 438 u.s. 49 (1978), requires that the Navajo Nation 

waive it• immunity in Navajo courts tor suits brought againat 

it under the ICRA. Implicit in plaintiff•'• position is that 

the Navajo Nation should be held responsible for monetary 

damage• if found guilty of ICRA violation■• 

Plaintiff• read Santa Clara Pueblo Y, Martine;. 
Id., too broadly. Nowhere in the decision did th• Supreme 

Court say that Congress, in the ICRA, ha• valved the sover­

eign iuunity of Indian Tribe• in tribal courta. To the con­

trary, following application of the rules for congressional 

waiver of tribal sovereign immunity, the Supreme Court con­

cluded that suit• against Indian Tribes under the ICRA were 
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barred by its sovereign iJIIJlunity fro■ auit. Santa Clara 
Pueblo y. Martinez, 436 u.s. at 59. Likewise, if the ICRA 

does not waive tribal sovereign immunity in federal court•, 

then under the same analysis, it does not waive the sovereign 

iuunity of th• Navajo Nation in Navajo Courta, unles• the 

Navajo Nation has expressed its consent to be sued under the 

ICRA. 

Absent express congressional waiver of tribal sov­

ereign i:mmunity, the decision to waive the immunity of the 

Navajo Nation for civil rights actions rest• entirely with 

the Navajo Nation. 3 A decision to waive sovereign immunity 

is an exercise of sovereignty by the Navajo Nation for the 

benefit of its citizen• and for the good of the Navajo 9ov­

•rnment. After carefully studying the ICRA, ve conclud• that 

the ICRA does not explicitly authorize suit against the ••­

vajo Nation in Navajo courts, under Section 854{a) of the 

1980 Navajo Sovereign IlllDunity Act. 

Th• Navajo people are entitled to a representative 

and accountable Navajo Tribal Government. For th!• rea•on, 

iaportant decision• having direct consequence• on the Navajo 

tribal treaaury ahould be aade by the elected repres•ntativ•• 

of th• Navajo people. If we hold that the ICRA ha• waived 

the •overeign iuunity of the Navajo Nation in Navajo court•, 

3. on December 11, 1986, the Navajo Tribal Council amended 
the Navajo sovereign Immunity Act to allow for •uit• a9ainat 
the Navajo Nation for wrongful deprivation or impairment of 
civil right•• Navajo Tribal Council Resolution, CD-60-86. 
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we will be •anctioning an attack on the tribal treasury. 

Such decision• are best made by elected Navajo represent&-

tive• after consultation with their constituent•. 

In addition, the fund• ot the Navajo Nation are not 

unlimited. Each year th• tunds maintained by th• Navajo Na-

tion for the operation of the Navajo Tribal Govenuient i• ex­

ceeded by the people'• demand• for more governmental ser-

vices. ICRA suit• vhich result in money damages again1t the 

Navajo Nation will only divert fund• allocated for essential 

governmental service•.4 

Santa Clara Pueblo v, Martinez, Id., doe• instruct 

u• that Indian Tribe• should provide forwu •to vindicate 

right• created by the ICRA. • 436 t7.S. at 65. Indian 

Tribes may have to a.mend their law•, or enact law•, which 

vill confona to the right• created by the ICRA, ~UH th• 

ICRA •bu th• 1ub1tantial and intended effect ot changing the 

lav which (tribe•] are obliged to apply.• 436 t7.S. at 65. 

Th• Navajo court• have alway• been available for th• enforce-, 

•ent of civil right• created by the ICRA and the Navajo Bill 

4. The recent amendment to th• Navajo Sovereign Iuunity
Act allow• certain •uit• against the Navajo Nation for civil 
rights violations, and money daJ1ag••• if awarded, are covered 
by the Navajo Nation'• insurance. Navajo Tribal Council 
Re1olution, co-,o-a,, Decellber 11, 1916. 
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ot Right ■, 1 N.T.c. Sec. 1 et seq. (1986 uendment). 5 ln­

torcement has generally been through •uit• against tribal of­

ficials tor acting outside the scope ot their authoritie ■• 6 

The laws protecting the civil rights ot citizens in Navajo 

Country have been in effect even prior to enactment of the 

1968 ICRA. Navajo Bill of Rights, 1 H.T.C. Sec. 1 et seq. 
, 

(enacted October 1, 1967). Finally, the Navajo Bill of 

Rights contains substantially the same rights as those found 

in the ICRA. 

The Order of the district court on the issue of the 

insurance exception is reversed. The Order of the district 

court on the issue of the Indian Civil Rights Act i• af• 

firmed. The case i• remanded to the district court tor pro­

ceedings consistent with this Opinion. 

5. The following is a partial list of case• in which civil 
rights have been enforced by the Navajo courts: Balona y.
MacDonald. 1 Nav. R. 189 (1971)1 Yazzi• Y, Board ot 11ection
supervisor•. 1 Nav. R. 213 (1971)1 Navajo Httion Ye
Broyneyo,, 1 Nav. R. 300 (1978) 1 Qesyood Y, Jayajo Board of 
11,ction su129rvi1or1. 1 Nav. a. 306 (1971)1 Gudao T,
xartanito, 1 Bav. a. 315 (1971)1 Georg• Y, D• Kova1o Tr1bt,
2 •av. R. 1 (1979)1 Navajo Hation y, Bedonie, 2 Kav. a. 131 
(1179)1 Htl Y, Bradley, 3 Kav. R. 12G (1912)1 Rtlp Y, Sil• 
DU, 4 Hav. R. t (1983)1 Havajo Housing Authority Y, Bet1oi. 
A-CV-37-13 (1984)1 Mccabe Ye Waltea. A-CV-07-15 (1915)1
Muatache Y, The Navajo Board ot llect!on supervisor•.
A-cv-22-a, (1987)1 Chav11 v, Tome, A-cv-10-11 (1987). 

•• The ICRA and the Navajo Bill of R~ghts aay alao be en• 
forced against Navajo Nation officials under th• Navajo Sov•• 
•reign Immunity Act. See 7 B.T.C~ Sec. 854(d) (1980). , 
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A-CV-15-85 

SUPR.EX! COURT or THI NAVAJO NATION 
I

Daisy Johnson, as Guardian ot Clittord Gould 
and Clittord Gould, Plaintitta-Appellant•, 

vs. 

The Navajo Nation, John Doe and Other Unknown 
Individual Police otticers ot the Navajo NAtion, 

Individually, Detendants-Appellees. 

Before TSO, Chiet Justice, BLUEHOUSE and AUSTIN, Associate 
Justice•. 

Appealed from the Sh!prock District Court, the Honorable 
Harry o. Brown presiding. 

r.D. Moeller, Esq., Fanington, Nev Mexico tor the 
Appellants, Joseph L. Rich, !sq., Gallup, Nev Mexico tor the 
Appellees. 

It i• hereby ordered by the Court that the Opinion 

of this Court filed October 20, 1987 in the above captioned 

case i• uended •• follows: 

1. on page 13, second complete paragraph, the 

following sentence• are deleted: 

But our stance i• that Congresa ha• 
•broad• authority over Indian tribe• 
and that authority 1• subjected to 
the limitation• imposed by th• 
United States Constitution. 2 Under 
its broad authority, Congress ha• 
the power to waive the Navajo
"l'ation'• Sovereig:i immunity. 
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In its plac• th• following ••nt•nc•• •hall be 

inaarteds 

But our atanc• 1• that Congreas has 
apecial authority relating to Indian 
affair•, in fulfillment ot it• unique 
tru ■t obligations to protect and 
preserve the inherent attributes ot 
Indian tribal aelf-government, 
consi ■ tent with the ■ over•ign •tatu• 
of Indian tribe ■ as recognized by
th• treaties, policies, decision•, 
Con■ titution fld other laws ot "the 
United StatH. Under thia special
authority, Congrea• ha ■ the power to 
consent to the waiver ot ■ overei9D 
iuunity by an Indian tribe and in 
specific instances aay waive a 
tribe'• 1overeign !Jnmun!ty. 

2. on top of page 17, the follovill9 sentence is 

deleted: •Enforcement has generally been 

through auita against tribal official• tor 

acting outside th• ■ cope ot their 

authorities. 5• In it• plac• ahall i,. inserted 

th• following ■ entences •Entorcemant has 

generally been through suit• againat tribal 

official ■ tor violation ■ of tribal laws. 5• 

CERTIFY THAT THIS IS A 
P CORRECT COPY 0, 
IUr.:ENT ON FILE IN THE 
)I' THE NAVAJO TRIBE. 

A I •• 
t< Kz•·s"':1. IMJ':":f.­
REME COURT OF-
IE NAVA.JO TRIBE 
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Dated thi• Wh ay ot October, 1987, 

I HEREBY CERTIFY THAT THIS IS A 
TRUE AND CORRECT COPY OF 
THE INSTRUMENT ON FILE IN THE 
COURTS OF THE NAVAJO TRIBE. 

'VI • ,., I It• 
, ,;,-yl /&{4' k tv •<, • • f !'<~• cl,. 

CLERK, ~PREt.ii: COURT OF 
me NAVAJO TRIBE 
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A-CV-28-85 

SUPREME COURT OF THE NAVAJO NATION 

TBI Contractors, Inc., 
an Arizona Corporation, Plaintiff-Appellant, 

v. 

The Navajo Tribe of Indians, et al., 
Defendants-Appel lees. 

OPINION 

Before BLUEHOUSE, Acting Chief Justice, AUSTIN and CADMAN 

Appellant; Herb Yazzie, Esq., Navajo Nation Department of 

(sitting by designation),,Associate Justices. 

Appealed from the Window Rock District Court, 
Harry D. Brown presiding. 

the Honorable 

Robert J. Wilson, Esq., Gallup, New Mexico, for the. 

Justice, Window Rock, Arizona, for the Appellees. 

Opinion delivered by CADMAN, Associate Justice. 

This matter comes before the Supreme Court on 

appeal from the lower court's order dismissing the 

appellant's action with prejudice for lack of jurisdiction. 

This Court must address three issues in this 

appeal. The first issue is whether the district court had 

subject matter jurisdiction over this cause of action 

pursuant to one of the exceptions set forth in the 1980 

Navajo Sovereign Immunity Act. The second issue is whether 

the Navajo Nation's filing of a compulsory counterclaim in 

it• answer waives its sovereign immunity from suit. The 
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third issue is whether the Navajo Nation violated the 

appellant's civil rights by dismissing the suit. 

I. 

statement of the Facts 

On November 17, 19.81, the Navajo Nation drafted a 

contract with Mandan-TBI (joint venture partners) to have a 

shopping center built in Tuba City, Arizona for 

$2,639,000.00. on January 5, 1982, the Budget and Finance 

Committee of the Navajo Tribal Council passed resolution 

BFJA-5-82, approving the contract between the Navajo Nation 

and Mandan-TBI to construct the Tuba City Shopping Center. 1 

Chairman Peter MacDonald signed the contract on January 8, 

1982. 

After TBI began construction, the Navajo Nation 

discovered an error in the topographical elevation of the 

shopping center.2 On March 3, 1982, the Navajo Nation 

1. The resolution also set forth the funding for the Tuba 
City Shopping center. The Economic Development 
Administration (EDA) granted $1,464,000.00; the Department of 
Housing and Urban Development (HUD) awarded a block grant of 
$903,820.00; Basbas Market, Inc., the anchor tenant for the 
shopping center, contributed $44,000.00; and the Navajo 
Tribal council allocated matching funds of $174,180.00. 

2. The Navajo Nation asserts that a third party (Parker, 
Johnson and Associates, Consulting Engineers, Inc.) is 
responsible for the topographical error. And that the third 
party's error in surveying the construction site, preparing 
the topographical map and staking out the field resulted in 
the issuance of the change order. 

-2-
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authorized a "Change Order" directing TBI to raise the 

elevation of the shopping center by four {4) feet.3 TBI 

corrected the elevation as directed by the Navajo Nation. 

TBI alleges that the Navajo Nation also directed additional 

testing and removal of concrete. However, the record shows 

no change order for the additional testing and removal of 

concrete alleged by TBI. 

TBI requested additional payments of $140,453.00 

for the change in the topographical elevation and $62,300.37 

for the additional testing and removal of concrete. The 

Navajo Nation refused to make additional payments for the 

change order due to the surveying error on the part of a 

third party subcontractor hired by Mandan-TB!. The Navajo 

Nation refused to make additional payments for TBI's alleged 

testing and removal of concrete as there was no change order 

made or approved. 

After the Navajo Nation refused to make additional 

payments for the change order, TBI filed the first case 

{WR-CV-174-84) on April 25, 1984, in the Window Rock District 

3. The "Change Order" signed on March 3, 1982, stated: 
You are directed to make the following 
changes in this Contract: 

1. Change all elevations as indicated 
on the revised site plan dated 1/5/82 as 
prepared by Parker, Johnson & Associates 
on sheet c-s. Please proceed with the 
work immediately. Additional cost will 
be determined after proper negotiations 
on earthworks have been justified. 

-3-
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Court of the Navajo Nation. On July 2, 1984, the Navajo 

Nation filed an answer and a compulsory counterclaim. The 

counterclaim alleged that TBI had breached the contract by 

unsatisfactorily performing numerous items.4 The Navajo 

Nation also claimed that due to TBI's breach and inability to 

complete the construction within the time authorized, the 

Navajo Nation lost rent, suffered damage to its reputation 

with numerous funding sources, was forced to retain other 

firms to test TBI's work and will be forced to spend more 

money to correct the defective work and complete the job as 

was required by the contract. The Navajo Nation prayed for 

$176,612.00 in damages in its counterclaim. 

on August 16, 1984, the district court scheduled a 

hearing for October 3, 1984; notice was sent to both parties. 

On Octobe~ 3, 1984, neither party appeared for the scheduled 

hearing. The court then dismissed the first case and , the 

counterclaim with prejudice. On October 15, 1984, TBI filed 

a motion to reopen the case which had been dismissed on 

October 3, 1984. on November 27, 1984, the Navajo Nation 

filed a motion to dismiss the first case for lack of 

jurisdiction. The Navajo Nation claimed in its motion that 

the case was barred by the Navajo Sovereign Immunity Act. 

4. Among the items that the Navajo Nation claimed were 
defective are: heaved floors, cracks in masonry, leaks in the 
roof, and un-square door jambs. 

-4-
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On July 2, 1984, TBI filed the second case 

(WR-CV-274-84) alleging that the Navajo Nation failed to pay 

for the additional testing and removal of concrete performed 

by TBI. On October 5, 1984, the tribe filed an answer and a 

compulsory counterclaim. The compulsory counterclaim in the 

second suit was substantially the same as in the first case. 

On November 21, 1984, the Navajo Nation filed a motion to 

dismiss the second case for lack of jurisdiction, claiming 

that the case was barred by the Navajo Sovereign Immunity 

Act. 

On December 5, 1984, the court, by stipulation of 

the parties, entered an order consolidating the two cases. 

The court also set aside the order dismissing the first case. 

On September 6, 1985, the court scheduled a 

pre-trial conference for October 10, 1985; notice was sent to 

both parties. TBI failed to appear at the October 10, 1985, 

pre-trial conference. On October 14, 1985, the court 

dismissed the consolidated action with prejudice for lack of 

jurisdiction and dismissed the counterclaims without 

prejudice. The district court found that the action was 

barred by the 1980 Navajo Sovereign Immunity Act. The record 

show■ no reason given for TBI's failure to appear at the 

October 14, 1985, pre-trial conference. 

TBI received notice of the dismissal on October 18, 

1985, and filed both a motion for reconsideration with the 

277 



Ezhlblt No. 8 (continued) 

district court, and a notice of appeal with this Court on 

November 14, 1985. On November 15, 1985, the district court 

denied the motion for reconsideration. 

II. 

This Court recognizes the right of the Navajo 

Nation to assert the defense of sovereign immunity in suits 

brought against it. Dennison v. Tucson Gas and Electric co., 

l Nav. R. 95 (1974); Halona v. MacDonald. l Nav. R. 189 

(1978); Keeswood v. The Navajo Tribe, 2 Nav. R. 46 (1979). 

This Court also recognizes certain exceptions to the defense 

of sovereign immunity. Sovereign immunity does not extend to 

protect tribal officials who act outside the law. Halona. l 

Nav. R. 189 at 202. 

In this case, ,originally filed in the district 

court on April 25, 1984·-, the 1980 enactment of the Navajo 

Sovereign Immunity Act, 7 N.T.C. Secs. 851 §.t gfL_, will 

determine whether the Navajo Nation waived its immunity from 

suit. Under the 1980 Navajo Sovereign Immunity Act, the 

Navajo Nation may be sued in Navajo courts: (l) when 

explicitly authorized by Federal Laws or regulations; (2) 

when explicitly authorized by Resolution of the Navajo Tribal 

Council; (3) with respect to any claim for which the Navajo 

Nation carries liability insurance; (4) to compel any 

officer, employee or agent of the Navajo Nation to perform 
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his or her responsibility under the laws of the United States 

and the Navajo Nation; and (5) for attorney malpractice if 

authorized by the Advisory Committee of the Navajo Tribal 

Council. 7 N.T.c. Sec. 854(a), (b), (c), (d), and (e) (1983 

Supp.). The appellant relies only on Sec. 854(a), (b), and 

(d) in this appeal. 

A. 

TBI first argues that it should be allowed to sue 

the Navajo Nation under the federal laws or regulations 

exception to the Navajo Sovereign Immunity Act. 7 N.T.C. 

Sec. 854(a). TBI claims that the Indian Civil Rights Act 

(ICRA), 25 u.s.c. Sec. 1301, n ~, is the federal law 

which authorizes this suit against the Navajo Nation. TBI's 

claim has, however, been considered and rejected by both this 

court and the United states Supreme court. 

In Santa Clara Pueblo v. Martinez, the United 

States Supreme Court ruled that the ICRA did not waive a 

tribe's immunity from suit. 436 us. 49, 59, 56 L.Ed. 2d 106, 

115 (1978). Although Martinez . .IlL., dealt with a suit 

against a tribe in federal court, we found the reasoning 

sound and followed it in Johnson v. The Navajo Nation. 5 Nav. 

R. (1987), A-CV-16-85 (1987). In Johnson . .IlL. we 

"agree[d] with the United States supreme court that the ICRA 

does not expressly waive the sovereign immunity of the Indian 

Tribes, including the Navajo Nation in any court." The ICRA 

-7-
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is federal law, which is applicable to the Navajo Nation, but 

it does not expressly waive the Navajo Nation's immunity from 

suit as required by our statute. our statute requires the 

federal law or regulation relied.upon to explicitly state 

that the Navajo Nation may be sued. 7 N.T.C. Sec. 854(c). 

The ICRA is applicable to civil rights grievances 

brought against an Indian tribe. In this case, TBI's suits 

were brought as breach of contract actions against the Navajo 

Nation. Because this case is strictly a breach of contract 

action, TBI's argument that the tribe took its property 

without due process of law in violation of the ICRA is 

misplaced. Even TBI, in its brief, has reiterated numerous 

times that this is a breach of contract action. We hold that 

there has been no explicit congressional waiver of the Navajo 

Nation's sovereign immunity in this suit, and therefore the 
-

suit may not proceed under 7 N.T.C. Sec. 854 (a).· 

B. 

TBI next contends that it can sue the Navajo Nation 

because this suit is explicitly authorized by resolution of 

the Navajo Tribal council. 7 N.T.C. Sec. 854(b). TBI claims 

that the Navajo Bill of Rights, 1 N.T.C. Sections 1-9 (1967), 

authorizes this suit. In addition TBI cites 7 N.T.C. Sec. 

204(a) (1977) as authorizing actions for violations of civil 

rights. 7 N.T.C. Sec. 204(a) states that: 

In all civil cases, the Court of the 

-a-
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Navajo Tribe shall apply any laws of the 
United States that may be applicable, any
authorized regulations of the Interior 
Department, and any ordinances or customs 
of the Tribe, not prohibited by such 
Federal laws. 

We disagree with TBI's position that 7 N.T.C. Sec. 

204(a) authorizes suits against the Navajo Tribe if a 

violation of civil rights is asserted. Neither the Navajo 

Bill of Rights, l N.T.C. Sections l-9, nor 7 N.T.C. Sec. 

204(a) explicitly authorizes suits against the Navajo Nation. 

We must follow the intent of the Navajo Tribal Council when 

interpreting the Navajo Tribal Code. As such, we may not 

construe the word "explicitly" as meaning anything other than 

an unambiguous expression, clear in understanding. 

As we have already stated, this is a breach of 

contract action brought against the Navajo Nation, therefore, 

arguments of civil rights abuse under the Navajo Bill of 

Rights is inappropriate. TBI also did not sue for civil 

rights claims. Instead of arguing civil rights violations, 

TBI should have argued whether any provisions in the contract 

waived the tribe's iJ1munity from suit. 

We hold that, in this case, the Navajo Tribal 

Council has not waived the Navajo Nation's immunity from suit 

under the Navajo Bill of Rights, or 7 N.T.C. Sec. 204(a), and 

therefore, the suit may not proceed under 7 N.T.C. Sec. 

854(b). 
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c. 

TBI finally contend~ that the Navajo Nation's 

sovereign immunity was waived pursuant to 7 N.T.C. sec. 

854(d), which states "[a)ny officer, employee or agent of the 

Navajo Nation may be sued in the Courts of the Navajo Nation 

to compel him/her to perform his/her responsibility under the 

laws of the United States and the Navajo Nation." The relief 

under this section of the Navajo Tribal Code is limited to 

declaratory or injunctive relief. TBI prays for money 

damages in its complaint, therefore, this section is 

inapplicable to the case at bar. We hold that, as this is a 

breach of contract action for money damages, the suit may not 

proceed under 7 N.T.C. Sec. 854(d). 

III. 

The second issue raised in this appeal is whether 

the Navajo Nation's filing of a compulsory counterclaim in 

its answer waived its immunity from suit. We hold that it 

did not. The 1980 Navajo Sovereign Immunity Act, 7 N.T.C. 

Sec. 851 et seg•. does not allow implied waivers of the 

Navajo Nation's immunity from suit. Only an unequivocally 

expressed waiver is allowed by the 1980 Navajo Sovereign 

Immunity Act. 

We hold that, in accordance with the 1980 Navajo 

Sovereign Immunity Act, the waiver of Navajo immunity from 

suit must always be unequivocally expressed. ~ Santa Clara 

-10-
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Pueblo, 436 U.S. 49, 56 L.Ed. 2d 106; United States Fidelity 

&Guaranty Co., 309 U.S. 506, 84 L.Ed, 894. In the absence 

of expressed authorization, the doctrine of sovereign 

immunity should prevail, ~ United States Fidelity & 
Guaranty Co., 309 u.s. 506, 84 L.Ed. 894. Therefore, the 

filing of a compulsory counterclaim by the Navajo Nation does 

not waive its immunity from suit. 

IV. 

The final issue in this appeal is whether the 

Navajo Nation violated the appellant's civil rights by 

asserting the defense of sovereign immunity, and thus barring 

the appellant's suits and any possible form of judicial 

relief. Just because TBI's suits are barred by the Tribe's 

immunity from suit does not turn these actions into a suit 

for violation of civil rights. The actions presented by TBI 

were strictly based upon an alleged breach of contract by the 

Navajo Nation. Neither have we found law that would allow 

this suit to proceed simply because TBI has asserted that 

because immunity from suit is a bar, its civil rights are 

violated. Even our review of the record has not turned up 

any civil rights violations. We hold that these actions were 

brought upon an alleged breach of contract therefore alleged 

violations of civil rights are meritless. 

v. 

We would like to conclude that the Navajo Tribal 

-11-
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council must look forward to the goal of economic development 

in future amendments to the Navajo Sovereign Immunity Act. 

One of the most severe problems fac_ing the Navajo Nation is 

that of unemployment caused by the lack of economic 

development within the Navajo Nation. One path in which the 

Navajo Nation may strengthen its economic base is by drawing 

companies onto Navajo Indian Country. If the Navajo Nation 

is to compete with the states for industrial and business 

contracts, the Navajo Tribal Council must allow for 

contractual waivers of the tribe's immunity from suit. The 

Navajo Tribal Council may achieve this contractual waiver of 

immunity from suit through an amendment to the Navajo 

Sovereign Immunity Act, or through the inclusion of 

individual waivers written into each contract. The Navajo 

Nation must realize that private corporations will not choose 

Navajo Indian country to do business on, unless they know 

that they will have a forum in which they will receive a fair 

hearing in the event of a contract dispute. 

The order of the district court dismissing the 

appellant's action, with prejudice for lack of subject matter 

jurisdiction, is affirmed. 

-12-
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Dated 

~i•~~ 
ingC~

of the Navajo Nation 

;RTIFY TH.~T Tf-11'3 IS A 
'COPRECT CO?Y OF 
~ENT ('N r-;u; IN THE 
•THE NAVAJO TRIBE. 

r:::, /(. ?(o~ 
;f.'" COUR"i OF 
i :..w1...:o i-;;;JE 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MINNESOTA 
SIXTH DIVISION 

) File No: 
Lucille Anderson, Roderick Sayers, ) 
Sr., Hyron Neadeau, Melvin May, ) 
Jr., Donald Rossbach, Sr., and ) 
Mitchell Lussier, ) 

Petitioners, ) 
) AFFIDAVIT OF 

vs. ) RICHARD MESHBESHER 
) 

Julius Schoenborne, in his official) 
capacity as Chief Lav Enforcement ) 
Officer of the Red Lake Lav ) 
Enforcement Services., and Royce ) 
Craves, Sr., in his official ) 
capacity as Secretary of the Red ) 
Lake Tribal Counsel, ) 

Respondents. ) 

.. .... 
STATE OF MINNESOTA)

) ss. 
COUNT{ OF HENNEPIN) 

Richard Meshbesher, being first duly sworn, and upon oath, deposes 

and states as follows: 

1. That he is an attorney duly licensed to practice lav before this 

Court. 

2. That he is the attorney for each of the Petitioners above named, 

and as such, has sufficient personal knowledge of the facts and circumstances 

of this case to enable him to testify to the matters contained herein. 

3. That in the latter half o! October, 1986, your Aff1ant was 

contacted by the above named Petitioners, vho requested that your Aff1ant 

represent them in various criminal charges pending against them in the Red 

Lake Court of Indian Offenses on the Red Lake Indian Reservation in Minnesota. 
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4. That aa • result of your Affiant's conversations with the 

Petitioners herein, your Affiant sent a letter to the Clerk of Court of the 

Red Lake Court of Indian Affairs on November 26, 1986, indicating hi• 

representation of the various Petitioners and requesting both jury trials on 

behalf of the various Petitioners, and further information regarding their 

Court hearing dates. A copy of said letter, marked Exhibit A, is attached 

hereto and made a part hereof by reference. 

5. That your Affiant also telephoned the Clerk of Court for the Red 

Lake Court of Indian Offenses requesting further information by telephone 

regarding the scheduling of their next Court appearances. During this 

telephone conversation, your Affiant was informed that no further information 

was available regarding Court dates for these Petitioners. 

6. Tha~ on or about December 4, 1986, your Affiant received 

correspondence back from Ms. Marilyn J. Johnson, the Clerk of Court of the Red 

Lake Court of Indian Offenses. A copy of this correspondence, marked Exhibit 

!, is attached hereto and made a part hereof by reference. Pursuant to this 

correspondence, your Affiant was informed that any Defendant in the Red Lake 

Court of Indian Offenses who requests counsel must have their co~nsel licensed 

by the Red Lake Tribe, and that no further information would be given to your 

Affiant regarding the Petitioners until a document is presented to the Red 

Lake Court of Indian Offenses indicating that your Affiant is licensed by the 

Red Lake Tribe to practice in the Red Lake Tribal Court. Said correspondence 

went on to indicate that any questions regarding this matter should be 

directed to the Secretary of the Red Lake Tribal Counsel, Mr. Royce Graves, 

Sr., who would provide information and instruction on how to receive a license 

to practice in the Red Lake Tribal Court. 

2 
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7. That shortly thereafter, your Affianc contact~d Mr. Royce Crave•~ 

Sr., the Secretary of the Red Lake Tribal Counsel, to request fnfonnation and 

instruction on hov to receive a license to practice in the Red take Tribal 

Court. 

8. That your Affiant vas informed by Hr..Royce Craves, Sr., that 

there is no mechanism in place by vhich he could apply for or receive a 

license to practice in the Red Lake Tribal Court. ·Further, your Affiant vas 

informed by Mr. Royce Craves, Sr., that the Red Lake Tribe had no plans or 

intentions of foni,ulating a procedure by vhich such a license could be 

obtained. 

9. That based upon the aforegoing allegations, your Affiant submits 

that all of the Petitioners are effectively being denied the assistance of 

counsel in their criminal cases. The Red Lake Court of Indian Offenses vill 

not allov an attorney to practice until his is licensed to practice before 

their Court, and they have no mechanism or procedure by which an attorney can 

be licensed to practice before their Court. 

10. That your Affiant allege ■, upon information and belief, that the 

Red Lake Tribal Counsel has, in the past, imposed unreasonable restrictions on 

attorneys seeking to practice before the Red Lake Court of Indian Offenses, 

including the following qualification■: 

a. Residence on the Red Lake Indian Reservation for a period of one 

year. 

b. Fluency in the Chippewa Indian language. 

c. Schooling or education in the Chippewa IndJan laws. 

d. Licensing by the Red Lake Tribe. 

3 
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ll. That your Affiant subcafts that the restrfctloni: imposed on 

attorneys vishing to practice before the Red Lake Court of Indian Offenses in 

the paat have been unduly burdensome, restrictive and unconstitutional. 

12. That in addition to being denied their constitutional right to 

be represented by legal counsel in these criminal proceedings, your Affiant 

also submits that each of the Petitioners is being denied his or her 

constitutional right to a speedy publ'ic trial, and to a trial by jury of six, 

this allegation based upon the information your Affiant has received from the 

Clerk of Courts of the Red Lake Court of Indian Offenses. 

FURTHER YOUR AFFIANT SAYETII NAUGHT, except that thli: Affidavit is 

submitted in support of his Petition for Writ of Habeas Corraa• on behalf of 

each of the above named Petitioners. 

Ri.fiiard Meshbesher 

Subscribe~and svorn to before me 
this.;?/.J day of December, 1986 . 

..~sfi2.~ 
CAROl A. S(a.£Y I

. "" HOTART PUBLIC IIIHN!SOTA 
-~- Hl:NIIEPIH C0UHTTtfn

Mr ComRl,ssoi (1J)lres S,pl 13. 191!8 ~ .,,,.,..... .. .. ..............,.~. 

4 
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November 26, 1986 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Clerll: of Court 
Red Lake Court of Indian Affairs 
Red Lake, Minnesota S6671 

Dear Clerk: 

I have been hired, together with my associate, William 
Xueffner, to represent Lucille Anderson and Roderick Sayers,
Sr., and will probably be represen.ting Myron Neadeau, Melvin 
May, Jr., and Donald Rossbach, Sr. 

we formally request a jury trial on behalf of the above 
defendants. Further, we request that you send to the above 
address notice of all hearing dates for these defendants and• 
statement of what the charges are against them. He would also 
like to have a copy of the jury list so that we know who the 
potential jurors are prior to trial. 

Sincerely yours, 

Richard Meshbesher 

RH:gd 

cc: William Xueffner 

EXHIBIT A 
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RED LAKE COURT OF INDIAN OFFENSES 
RED LAKE, MINNESOTA 56671 

'llodl>F 

December 2, 1986 

Richard Heshbesher 
Heshbesher, Heshbesher, I Bauer 
Attorney at Law 
?01 Fourth Avenue South 
Suite 500 
HinneapoUs, Minnesota 

Mr. Meshbesher: 

This is in response to your Zettel' dated November 26, 1986. 

In your Zetter you'N requesting infol'rt1ation and a ila'JI trial on 
the follor.,ing persons, Roderick Sayers Sr., LuciZZ11 Anderson., Hyron 
Neadeau, Melvin May Jr., and Donald Rossbach. 

Presently, all persons that request counsel, their counsel 1,as to 
be licensed by the Red Lake Tribe. 

So at this time, I will not be abl11 to give yow any of the infoJ'ffrJ.tion 
11ou requested until a document is presented to the Red Lake Court of 
Indian Offense11 shor.,ing that 11011 are licensed b11 the Red lake Tribe 
to practice in the Red Lake Tribal Court. 

Any question11 regal'ding this matter, 11ou ·can contact SecNtar!{ of th. 
Red Lake Tribal Council, Royce Cl'Q.ves Sr., who will givi you infoJmJtion 
and instl'llction on how to recdv11 a licenBII to prac1tice in the Red Lakll 
Tribal Court. 

OF COi/RT 

EXHIBIT B 
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Deseret News, Jan. 11, 
"Firing of Ute judge a 
crisis" 

By Robert Rice 
Deseret News staff writer 

When a Ute tribal judge made the un­
popular decision last summer of finding 
the eastern utah tribe's ruling Business 
Committee in contempt of court, the com­
mittee fired him, dismissing him on 
grounds of gross misconduct. 

Judge Larry Yazzie, now a Yaqui tribal 
judge in Arizona, called his dismissal a 
flagrant breach or the concept of separa­
tion of powers - a notion considered fun­
damental to the Constitution or the Unit­
ed States or America. 

But the fact is, the U.S. Constitution 
doesn't apply on the ute Reservation or 
any other U.S. Indian reservation, giving• 
tribes free rein to cross lines that for two 
centuries have balanced power in the U.S. 
government. • 

While Ute oCficials say the Yazzie affair 
was lawCul under Ute statutes, some state 
and federal Indian Jaw experts say Yaz­
zie's dismissal is part of a larger civil 
rights crisis affecting Indian governments 
throughout the nation. 

Like all other U.S. Indian tribes, the 
Ute Tribe has sovereign immunity. Sover­
eign immunity means tribes have an ex­
clusive right to govern themselves -
without intervention from federal courts 
or other U.S. agencies. 

Without the U.S. Constitution, tribal 
government - its council and judicial 
system - has nearly complete power 
over reservation affairs under the Indian 
Civil Rights Act or 1968, the equivalent or 
the Constitution on reservations. 

U:S. courts only have jurisdiction over 
reservations if Congress grants it, which it 
has on a limited basis. Killers of two Na­
vajo policemen were convicted under 
such powers. But Congress is loath to in­
terfere on reservations. 

Power on Ute land has been further 
Please see JUDGE on 82 
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part of civil rights 

Tribal ruling panel 
ousted from office 
By Robert Rice 
Deseret News staff writer 

All six members or the Ute Tribe's rul­
ing Business Committee were ousted 
from office during a daylong meeting 
Tuesday, but the tribe's attorney said the 
infonnal recall election violated the 
tribe's Constitution. 

In a 119-5 vote, the six were removed 
from office after grievances were raised 
by a dissident group of Utes calling them­
selves Concerned Tribal Members, tn'bal 
attorney Steve Boyden said. 

The complaints included alleged mis­
use of tribal funds, 85 percent unemploy­
ment on the Uintah-Ouray Reservation, 
education problems, law and order diffi. 
culties and a recent Business Committee 
law exempting itself from tribal court ju­
risdiction, Boyden, a Salt Lake attorney, 
said. 

"It's very difficult to say that this Busi­
ness Committee is responsible for all the 
underlying problems on the reservation," 
Boyden said. 

"People are unhappy with what's going 
on and they expressed it ... I think yester­
day's action has to be viewed in that 
light." 

Boyden said the Ute Constitution re­
quires that a petition process followed by 
a fonnal recall election among the 3,000 
Ute tribal members be conducted before 
a member of the committee can be re­
moved Crom office. 

Meanwhile, three members appointed 
by the dissident group to serve as the act­
ing Business Committee demanded keys 
to the Business Committee offices on 
Tuesday but were refused, Boyden said. 
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Ute Business Committee Tribal Chairman Lester Chapoose 
says Ute courts are under the purview of the committee. 

Court decisions and legal entities 
that affect tribal government 

-The Indian Civil Rights Act of 1968 is, in effect, a Tribal ConstiMion or 
Bill of Rights giving tribes the right to extend _certain civil rights to tribal 
members. 

-Santa Clara Pueblo vs. Martinez is a 1978 U.S. Supreme Court ruling 
prohibiting federal courts from enforcing the Indian Civil Rights Act, leaving 
Its enforcement up to tribal governments. 

-Sovereign Immunity is enjoyed by all Indian tribes, giving them the 
right to govern themselves, just as the United States has sovereign immunity 
to govern itself. 

-The Ute Business Committee is a tribal council made up of six elected 
Ute tribal members. Most Indian governments are lead by a tnbal council like 
the Business Committee. 
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remove him from the bench. 
Yazzie told the Deseret News heJUDGE wasn't allowed to defend himself 

from the committee and that, in fir­Continued from 81 ing him, the Ute Business Committee 
concentrated by a new law prohibit­ had become "a law unto itself. They 
ing legal action against the tribal think they are the Supreme Court," 
government in tribal court. U.S. citi­ he fumed. 
zens can sue their government under : Under the U.S. federal system,
civil rights legislation. Yazzie's demise likely would have 

The result of sovereign immunity been considered tantamount to Con­
and the new law, state and federal , gress meddling with the Supreme 
legal experts say, is that in many . Court, a breach of separation of pow-
cases, those living on the Ute Indian ers. But not on the Ute and -other 
Reservation and other Indian lands : U.S. Indian Reservations. 
have few, if any, civil rights. 1 "There is no separation of powers 

ute officials and their legal ex­ i in our Constitution," said Ute Busi-
perts, though, say their government ness Committee Tribal Chairman 
effectively grants civil rights and is Lester Chapoose, explaining that 
more benevolent than Indians would ute courts are under the purview of 
find off their reservation, the largest • the ruling Business Committee. 
in Utah and second largest in the . The committee lawfully fired Yaz­
nation. zie, Chapoose said, after he failed to 

The ute law preventing legal ac­ take into account a referendum vote 
tion against the tribal government is invalidating the dividend payments. 
one of many problematic signs But the lack of traditional separa­
across the country indicating the dis­ tion of powers doesn't mean the Ute 
mal status or civil rights on Indian Tribe and other Indians act without a 
reservations, said William Howard, system of checks and balances, Ute
general counsel for the U.S. Com­ Tribal Attorney Steve Boyden said. 
mission on Civil Rights. 

Tnl>al members have the power to "ff it is an ordinance preventing recall any of the six Business Com­Indians and non-Indians living on the mittee members and bring any of.Ute Reservation from seeking re­ their decisions to a referendum vote. dress against the tribe for violation Recently, for example, Ute votersof their civil rights under the Indian overturned a Business CommitteeCivil Rights Act, that is a problem," decision to repay the back dividends Howard said. Yazzie demanded be repaid, Boyden 
Although a similar version of the noted. 

law curbing adjudication against the A vote by members of the Ute In­tribe already existed, the new law dian Tribe to oust the tribe's govern­came partly in response to the Yazzie ing council Tuesday, however, is inaffair, stopping future judges from 
dispJ!te.holding the Business Committee in 

contempt "All their (the Business Commit­
tee's) actions are reviewable by the Last summer, Yazzie found the 
people themselves," said Boyden,Business Committee in contempt of 
who said Tuesday's action was notcourt for failing to pay more than 
binding. (See related story.) , $500 million in back dividends to 

new tn"bal members. The commit­ Although the Ute people, accord­
tee's response to the ruling was to ing to Boyden, have the privilege of 
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reviewing Business Committee deci-' 
sion, U.S. courts are, in most cases. 
banished from Indian affairs. , 

"It has been at the total discretion• 
of the tribes as to whether or not 
meaningful civil rights will be ac-: 
knowledged on the reservation,", 
said Dennis Ickes, a former directorl 

•1of the Office of Indian Rights at th~ 
•~U.S. Justice Department : 

On the Ute Reservation, even Cha~ 
e agrees that sovereign immuni,l 

. means if someone's civil rights are· 
'F.Iated, judicial redress simpl)

't be sought . . : 
"I would have to agree with that,'~ 

Chapoose said, "but then again, I'iq 
-not an attorney." ; 

Boyden, the tn"be's attorney, said 
that although no judicial redress is 
available on the Ute Reservation, thE! 
Business Committee itself is a 
"strong and healthy" remedy for 
someone whose civil rights have 
been violated. : 

Boyden argued that sovereign im~ 
munity has permitted the Utes to ln~ 
stitute a government more benevo-: 
lent than the state and federal 
f?vernments that surround theit 
rintah Basin reservation. • 
. "They (the Business Committee) 
kive out literally millions of dollars 
for people with hardship cases. The 
Business Committee has an ea51 
louch," he said. . 

"When you tell people the Consti: 
tution doesn't apply on Indian Reser: 
vations, they sit up and say 'what!' 
But they don't write their congress­
men," Ickes said. "It hasn't-gotten ti) 
that level, emotionally." . 

But the situation has gotten the a~­
tention of Sen. Orrin Hatch, R-Utah, 
who plans to introduce an amend­
ment to the Indian Civil Rights Act to 
establish separation of powers in 
tribal government and expand feder­
al court jurisdiction over tribal af. 
fairs, an aide said. 
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Ttihe's Legal Aid eyes 
long jail term loophole 

By Bill 'DONOVAN 
N.vajo Tinwt 

WINDOW ROCK - Tht 
Navajo Tri~', J~al aid depart­
mffit is looking into the practice 
ol tribal jud~!5 issuing long-term 

sentenctt to Naivajos convicted in 
tribal courts. 

Wesley Adailc.ai, a l~al aid 
advocate, said the department is 
considering filing a motion to get 
Wilbur Hardy out of tribal jail 
on the ba,is that the tribal courts 
gave him too long .a ~tenc:e. 

Hardv was convicted cit 15 
criminal charges in conn«tion 
with al thrtt. separate crirMS. 
The exact nature of his CN'1!ff' 
have not been ttleased but M 
was convicted by a ju~t in ChJ. 
nle District Court and sentenM 
to ~rve 10 con~tive 9fflltnce 
of six months in jail for a total ol 
five years. 

He isn't the only one gjVffl 
such a sentence. Window Rock 
iail offiials say that tfm:e is 

another man in that jail ser'nl'lg • 
six year ~nlenct' in connection 
with 25 charges. 

Under the Indian Civil RJght, 
Act, tribal . courts can giv~ 
sentences of up to six montha. 
-and/or a fine of up to $50C). In. 
recent yean, how~.• •·trlbal 

··-tudgn ha'l.'e ~ : lntaj;Nt.._ • 
that to ~•n that they can·~ 
up to 1ix month, on each~-.. • ......Ad:.ikai said he isn't ·,tmt that 
thl~ inh.•rp~tatlon Is corittt.. .U . 
the !tit.al .aid department·· -does 
d«ide tl"• go ahead And filt .iw~' 

. . ... ·-
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~ng jail· term loophole 
From Page.I 
tion, the matter may fin.11ly go lo 
1he Navajo Sup~mc- Courl for a 
decision. 

Apparently one of the reasons 
Hardy was given such a long 
senlence was that he went lo 
tribal court and, without advice 
from an attorney or advocate, he 
pleaded guilty. 

"He probably thought he only 
laced the possibility of six mon­
ths in jail," said Adaikai, who 
added he fell it was the judge's 
r~ponsibilily to warn defendants 
that they were facing, not mon­
ths, but" vt'ars in a trib.i1l jail if 
they flead guilty. 

Bil Kellogg, director of public 
safety for the tribe. Hid both 
men arc currently trustees in the 
Window Rock jail which means 
that their ~nrc-nce will be cut in 
hdlf. Still, he added, prisoner, 
shoulJ not bc held in tribal jails 
for thi~ lon_g, 

'The tribal jails were never 
made for long-term imprison­
ment." ht' said, adding that 
because of !heir long-lern slalus, 
both men arc being held in the 
Window Rock jail, which ls con­
sidered a bt'tter facility than any 
of lht" other tribal jail~ for thc 

long-h-rm prisoner. 
Kellof:g al~o pointed out th.at 

the tribal jail's budget was nc-vtt 
meant to providc for long-toenn 
prisont'rs. Tht' cost for providing 
food for one prisoner for orw 
day, ht' pointed out, is cul'l'ffltly 
<-10. 
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(0 The Lakota Times, Jan. 17, 1989, P· 1 
(X) "OST council overrides court decision on lease issue" 

s1 Ivan Star Comet Out 
7imts swr Writer 

PINE RIDGE - The Oglala Sioux 
Tribal Cowicil ovcrtumed the appel­
late coun's ruling against Loren ~Bat" 
POllrier's lease for I cooYCIQkOCe 
store in Pine Ridge. Afler more lhaa 
three hours of discussion ')'handay, 

•the Council voted to SU~ s~ 
11Jd&,o P11riclc Loe'• oripw dee~~ 

It then ordered the Appellale ._.... • 
10 cease 111 hearing, urimc,dillely II!-'" 
Iii lhe tribal Law and Order Commit· 
tee completed a council report m the for, 5 against and I l10l voting.
stalUJ of the three empaneled 1ppel­ IOd are lbD plaindlf1 likely 10 prevail AnO!hcr motion directed the Ap­
l1te judgu. on the merits ot their ■ppN.17 peals Court 10 immedia1ely ccue all

1ri his opinion of Nov. 22. 1931. He said the court's dccwon rcoo,• court activity and authorized the tribal
Lee found 1h11 lhe pla.intilf1, SbiJwY riz:od the buic riahl of Pomicit &o on• Law 111d Order Commiaoc IO lootBcnJcyoun, Annelle Mau. Richard joy hiJ property riahb and did noc into the validity of lbe judge's lmlll 
Sbangrcawt and Dmell Steele, weze of office and IO file a report with Iboresult in irreparable hum IO lbe
a.skin& the court to prohibit furlhcr plaintiff,, council. l1 paued 14 for IDd J 
COll.lll'UCliol Oil the !Otl antil rcd«al l&amaLIn • rnemonndum IO Paul Ironaulhorili~ couJd ddcrmiDe wbetla Otrald •Jamp" BiJ Oow, PmCloud 111JU■ry 10, Lee said lhc Court or noc the land !cue wu nlid. • --.\IUJa.. ~.Wdioot A~ Order wu DOl I properThe principle illuc before lbe oowt lppdl&lo cwrt had ~ diejudicial review ot hi■ previoaJ deci­
WU whclha- the ddmdlllt abouJd bo mancilrocpiCltiq~hiresion due 10 lbc fact that lhe court didpcmw,midy enjoined • . ..from com­ I ,pecial judae to~cuo IDd 
mium, any WIiie OIi the throe lrilNJ not adctc,s the same i-. lbe council had Jivca ill approval.
Jocs ~ l&bclliaa ol (cdn His tribunal wa, under oroas or lhe He 11id lbe coun did no< w111t ID 
edmmittratiff n:medkil.. tribal council 10 addrcu lhc pla.inr.ilTs' hear lhc cue for Cea- ot repereus­

1111 dismilNI ol lbas' oomp~ application for a pmnaotlll injunc• liom. 
WM bucd Oil Ibo n,qulrtmeml for• lion. Tho l!ppNII court did 110( dell wi6 
IIUDI • pmnanen1 injunction. WoaJd The council motion 10 aapport the die same bnll !he loww OOW1 _. 
the pllinlln'I nJt'er im,plrablo harm ii decision of lhc lower court pauod JO wilb, ho Niel "'lbly ~ wldi 4if- • 
the conltrUCdoa II lhe site c:omnuod. 



E%hiblt No. 12 (continued) 
rcn:ru issues and a differan cue. This 
council hu JO( 10 deal wilh the ri,m 
~ riaht !me and I say we support 
tbs spocial jladce's decilion. • 
s~ 8-t. wi.. Cay Dillric:s 

CWIIXibnm, llbd tbs J11Up<>9C of 
placq !his~on .. 1pJ111. 

He said be had no panonaJ intcest 
ia tbs cam, ml IO l,o pllc9d illl tbs 
~- ~ NCGl!Jd....... lllo du
JlilllcoalW1a)(JWll,..,..'41"-
IO~-cicallS_,.IIIID01l 
lfleloor.-i.MJ£·· •. ·•·' 

Dave lwrilr. ~-- '"llbd if 
lheappeelscoatW~io
do what Ibey did. Ho suf, "To my 
knowlqe tho judp haYO D0l ~ 
appoimed or approv9d ""' this
CIDllnciL• "7 

"ll 1cem1 IO me we don 'l have any 
control now," he said. 

Melvin Cummings, Wounded Knee 
District councilman, said the council 
should l10l ovcnum the appeals 
court's decision. He said, -Jbey did 
the overturning themselves [on] spe: 
cial judge Lee's decisicn" 

Big Crow said the appeals court 
had asked the council to hire a special 
judge - then they (the appeals coW1) 
overturned his decision. "You've got 
to understand people, the three 
f>OWc:tS [legislative, executive and 
Judicial] have never been separated 
since the Indian Reorganization Act 
was established in 1934." 

He said the council, as the govern­
ing body, should have been appealed 
IO. "There's no doubt in my mind", he 
said, "this body has got 10 deal with 
iL" 

He said Allomey Mario Gonzalez, 
representing the plaintiffs, fought for 
the Black Hills on behalf of the tribe 
and is now, in the prcsml case, fi&ht• 
in& bis own aoverning body for some 
federal reserve land. • 

Oillies Beuleyoun, Lacrcd:: Dis­
trict Councilman, said both sides 
should be heard before any decisions 
were made. 

He said, "Those of us who served 
on the last administration arc to blame 
for letting this get out of hand. Per­
sonally, I wasn't looking at the lc&al 
aspcc:ts of it then and was more invol­
ved with the emotional side of 
things." 

Wilbur Between l.odacs, Ea&)e 
Nest District councilman. nid council 
should make dforu 10 comet im 
situation. • ...so we can 10 on and 
avoid similar situations in the future.• 

Hawk said if the tribe ovemuncd 
the appeals coun's decision it would 
be a boost for PL-280 or state juris-
diction. The council wouJd then hive 
to IW'l bearing every civil appeals 
cue on the docket and then be&in 
~g criminal cases. "11 is highly 
uregular for us to assume judacs' 
roles," he said. 

La-en "Bat" Pourier, owner of lhe 
new convenience store, said he knew 
this would come back to the council 
ftoor for ii had become a political is­
sue. 

He explained that all the bll$inesses 
on the reservation had gone through 
the same process as he had 10 obl&in 
their leases. 

He said evc;ybody has rights and 
when the couns ao wrong there has to 
be some recourse. 

There should have been a hearing 
with 1:x>!h parties l?rcsenL A temporary 
reslralJUilg orde:- JS only good for 72 
hOUIS, he contended, since there is no 
provision in the tribal codes for a 
pennanent stay. 

"I'm convinced I will win in 
federal coun but I'd rather we settle ii 
here," he said. 

G. Wayne Tapio, Pine Ridge villqe 
president. said that in his lifetime be 
has_ncvcr ,oai anyooe beg 10 J:rin& a 
business onto the reservation. 

He said the constitution is fine and 
he believes in iL But added that if the 
appeals court decision stands, then all 
the other businesses on the reserva­
tion arc going IO have to reclaim the 
land they arc on before movmi ouL 

With "950 names from the villa1e 
want(ing] that store here," he said, 
referring to a pctitionlJ)' drive 
" ... some corrections have to be mack
here... 

Royal Bull Bear, president of the 
Grey Eagle Society, said Friday after. 
noon, 'TaJ:.olMi piya ytlSll 
wic111Wyapi lla luca. W"icohan 'll'WI 
«onpi_ ki Ju hecelll llltlapi 1,si. (We 
are goma to have to appeal this. We 
don 'I a&ree with what Ibey (the 
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ExbfbltNo.12(contlnued) 

c:oancil) hu done.) 
•Lauz toul wosta11pi thanra,u 

itaca.n hena alwpapi kta heca."(Whcn 
the appeals court makes a decision the 
council should respect iL) 

Owayasll wa11iatllya hci ki tct/kiya 
11.11ya,y,i eyas touya iglJJOtanpi ha 
IUll:aptpi.CNe ·are headed for federal 
coun but we are wailing for !hem (lbe 
council) 10 straighten up.) 

•wokiconze ki le 11.11gflJlllipi l:Je. 
Woopt l:i ltna ipayehya iyangkiyapi. 
Wanna llnl;ojujuwahanpi." CNc arc 
$Oing 10 Jose !his go~L They 
{!he council) arc running !his 
government in violalon of laws. We 
arc now falling aparL) 

Oliver Red Cloud said, •LaJ:ora ki 
wanna toh:inyan wiJ:ohtwapi. 
ohounlapi sni."(Thcy (!he council) 
have linlc regard for !he Lakota now. 
They have no resp«:! for us.) 

"Oyatt ki tawatelyapi sni eyas 
wacante ognal:api cana taJ:uni eyapi 
sni. Tokata /ena tolsa OW<rJllSll wan el 
iglJUJtanpi l:le."

0 

(People have bad 
e:oou&h but since Ibey are kind and 
~CIUS they will not IIY lll)'thin&. 
lbey (council) will have to answer for 
themselves in a federal coun.) 

Mario Gonzalez. Black Hawk IJ· 
!Omey, said Paul Iron Cloud and !he 
tn'be have been ,euma bad 1e,11 ad­
vice bccwse neither !be tribal COD· 
stitution, nor any exislinJ udinance, 
allows !hem to " ... come m and over­
rule !he appeals cowt." 

"The ten councilmen who voled for 
!his are in violation of !heir constitu­
tion, !heir oaths of office and tribal 
laws." he said. 

The OJlala Sioux Tn'be was at·onc 
time noted for iis stability in 1ovem­
mcn1, GonzaJez slid. But it is now 
"-·•cting like a totalillrian govcm­
menL" 
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EzhlbltNo.13 

Washington Post, Jan. 14, 1989 
"Va. Indian Wives Fight to Stay on Reservation" 
"Parnunkey Women Who Marry Outsiders Must Give 
Up Residency" 

·.:; -·- By Hilary Appelman • up In years and atartin, to wonder 
--·· "--'"l'ml ··who will keep the tribe 1oing when 
-~, they're no longer around. • 
-.A_14,G WILLIAM, Va.-Two ifs. .Despite the .financial fncen. 
:ai-~ .who grew up_ on ~e Pamunkey tives-t,bere is no property tax on 
:lt;dian .~eservation m southern •. tJie reservation and residents don't 
.:ftini W~bam County are .challen,• have to buy the land they live on­
~ • ~1bal Jaw that requ1re.s their it'• hard to keep young people 
iiipulsion from th~ reserva!Jon be- · there. The nearest town is 15 miles =they married outside the : .away, and it'a 40 milea to ~ 
---Kim Cook Taylor and Cam Cook mond, wher~ about I dozen· resa-
11orter, whose grandfather was chief dents work. . . 
;r-lhe Pamunkey for 42 years, would The Jaw banmng non-~nd~n hus• 
like to build houses and raise families bands fro~ the ~lion as hav• 
c5irlJle reservation, but because the ~g ~ drastic ~ffect 0!1 the ~eserva• 
%;3.year-old twins recently married t1011 a populatJ?ll, MIies ~id. The 
wJiite men, Shey were asked to leave Mattaponi Indians, wh~ live on a 

.the t,250-acre site nestled in a bend much am.al~ reservatJS)ll nearby,
,of.Che Pamunkey River. - •• have a similar__ .rule ab9ut women 
• ;--nat's the way the law reads,• ~ who marry ~ tfle • tiibe,. but 

-:iald~illiam (Swift Eagle) Miles, ~It's-not ~ perf~ strict rulel.-.aaid 
ll1e Pamunkey chief. . • Mattaporu Chief. Walter Custalow, 
_ ..Th~ women are challenging the f and the ~~rvatioo hll iiveral 
~.-and Thursday night the seven• •)'OWll families. • • • 
·,Member Tribal Council aareed to One problem, Milea aid, ii that 
,_t with the sisters when their moet ol ·the older Pam~ey bad 
·,i!lltion is complete. : daughters, and most ol thoee youne
':':"Currently, Pamunkey women women married outside the tribe, 
°ldJ.?Jnarry outside the tribe give up 1mether out of preference or necea-
tliieir right to live on the reserva• ~ tit)'. . • 
tion. Men in the tribe never lose • "1bef want you to marry I Pa• 
lhat .righL Non-Indian women may ·.munkey Indian,• Taylor said. 
file .on the reservation with their . -That'• Impossible. They're all iirla 
.~nds, although like the Pa• or they're my cousins.• • 
munkey women, they have no aay in - -•. The - aisters aay they've been 
Ge tribe's government. . : been aware ot the Jaw since they 
:~t 60 people lille oa the res- . )Vere dlildren. "Jf I dated a white 
•fl"a~i. one ot two remainin1·1n :PY, ·1 .used to say, 1 can't marry 
.firJinia. Most are retired, eettini i,cu 't:aaae J·wailt to Jive oa the rea-. . . 
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Ezhlblt No. 13 (continued) 

ervation,' • Porter said. "But you 
can't help who you fall in love with. 
I just figured we'd change the Jaw.• 

The sisters are urging Parnunkey 
women on and off the reservation to 
sign their petition ISkini the tribe 
to change the law. 

•1 want to live here,• Taylor said. 
-It's aspecial place for me. I've got 
a· lot of family and we're all real 
close. Part o! me belonp here. This 
is my land, really my land.• 

• Taylor said many oC their sisters 
and female cousins also married 
outside the tribe and would come 
back to the reservation i! they 
could. But she said the petition 
drive is going slowly, partly because 
·tribe members are 10 spread out, 
and because some residents oppose 
the change. "'They're real old, rul. 
bid-fashioned,• ahe said. . • 

The sisten' cause has won the 
support of a few influential mem• 

. bers of the tribe, including their 
-grandfather, the former chleJ', and 

-.Miles. 
•1 think th~y realize they don't 

have much choice,• Taylor 8';d, 
:There will be no reservation.• . 

Miles said that he believes tribal 
leaders will 10 alone with the wo­
·men'1 demand to remain on the rea­
ervation with their husbands. •Per• 

. &0nally, I have no objection to white 
men living on the reservation,• the 

•chief said. 
-ir we -don't change that, we're 

IOini to disappear.■ 
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Star Tribune/Tuesday/January 26/1°988 7B 
"Red Lake newspaper typifies troubles of 
Indian press" 

IJIMlltJ'nulla. 
Slaft'Wriw 

.Whea tbe Red Lab Tames bean 
Dllblicatioo ia BemidJi, Minn., fu& 

. June, it 111d ftiendly relatiom with 
llib&I offlcia.ls: Tbe fint illue camed 
a Dl"OftJe ud aneral pbo10I ofTn1,u
CMirmu ltoler' 1ounlaia, IDd aa 
IICICOllal ol pu&u,ber Tim Oiqo i. 
eel~ I ac:red pipe fiom the tribal
C.ouDCIL 

Since then. however. Oiqo ind1our­
dain have bad differences over'ftrins. 
lairinc and tbe prol)Oled Ille or tbe 
paper to tbe ln'be. 1be Tribal Cowl- • 
cil bal withdrawn ill~and • 
aid b' tbe retuna or ill $25,000
lawemnera& la the paper. And. last 
!".IS die paper mued ill tlna editioD 
uder a Dew ' u.me, the 0jibwe
Tunes, bopina 10 auract '-•siDell 
hm ocher raenatiou. • . 

_•Jtosr1o.~ aeems io feel that be 
Clll &e edilOrially ~ble for ff• 
aytbiq that IC)el into the paper, and 
that'• not the:rl,_ it worb ia a he
prea:• Qiaao • . 

-We never said what be tOUJd print,
what be can't print,.. 1ourdain said. 
-We &,ured that be WU ID honor­
able penon. •.. It bepn 10 appear 10 

•Ill lh:'l bis profeaionalim ii DOI 
what lt'I mcbd up IO be." 

Aaou lbe country, IDdi~ted~·=c bave nm iD!O problems
ua fiNnca and relatiom • 
with ln"bll authorities. • 

There are 482 liKfiaD newspapers 
publilhed ICrOII tbe COUDtry. Many
1llfl'er from c:emonbip. tribal nepo­
lilm. &ctionalism. the anered na­
ture orraervatiou and I lborup ot 
~ joumaliau. acconfin& IO ID 

article by Jenny Tomkins in tbe cur­
rent W'11CODJia Journalism Review. 
Some examples: • 

• Tbe Clrde, monthly newspaper or 
the MinneapoliJ American Indian 
Center, went for nearly three montba 

'wipi<,ut ID editor until Univenitj of· 
Minnesota lt'lduate Oordon Rea-

• ti startedwort tbil week. Juani= Espinosa. a center ~ 
member, said she inherited five 
.montba of unbilled 10COUDII. l'lll the 
JlaPCI' ia the interim with pan-time
ICl1I' members. and wu unable to 
aistribute about 30 percent or 1ut 
month'• IQ,~py press run. .. 

But .the Circle ii aimost breakinl 
~n and the center will stand behiacl 
it. she said. ., 

■ ID northern W'11CODlin. the tn"bal­
backed Lie Courte Oreilles Journal 
became the independent 1oumal,
News ror Indian Country, Jut year.
After IO years. '"the tnoe ran out of 
money" ror the publication, said 
Paul DeMain. co-chairman or tbe 
pub~boud. 

.. ... 
•■ In Arizona, the nation•• only Indi­
an daily newspa~, the Navajo
T'unes Today, criticized a candidate 
for tribal chairman and WU abut 
down Jut year after he won. Tribal . -
official1 a.id the newspaper Wl:l deep 
in debt. includina a Sl89,000 lieo ror 
nonpayment orfedenJ 11.1tes. . . . 
ID the Red Lake cue, Jourdain be­
came uptet when the tribal council 
received complaints after all five em­
ployees or the paper left in O~1ober. 

. Giqo said be fired two editorial e111-
ployea who were Nreportina tr.ore to 
Roser than to me." and the othtt 
three quit. • 
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Exh™t No. 14 (continued) 

Ptan1 c:aUed ror the ·tribe 1o l\uy the 
P,Aper after it sot goins. but n:gotia­
~om broke down by year's end. 

0~uid his NJtive Ameri~n Pub­
~ Inc.. which publishet th La-

• kota Times in South Daltota. invest­
ed more than S100,000 in thee Red · 

La\e newspaper, and his awncti;" 
wu S2SO,OOO. (Tribal :1utho I 

. ""fed lib Tim tried 10 rip them j,tl; 
• said tribll •UO:JMY Marpret lr$ef. 

~~,:t.4~1aJi~\=outstandina &bilities, . • 0 . 
put at S11,000 .(""totally • • • 
he said). Tbe drculation ofthe. Jl.s 
LaJce p1per is 1,700 a week. 

JOUJ'd&n satd he INY sue oi.aic; b 
l for C'itkimvs in. the Oji*: 

mes. The Tribal Council wan11; ats 
~m,000 blct. Oiqo aid ht! may sue 
if tribal authorities try fo di~ 
subs.:riben or advertisers fi'om~ 
businesa witb the Oiibwe -tim11. 
Jourdain lllid that wo;'thappen.' .. • 
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Eufbit No. US 
The Independent 
• Gaflup, N.M. 

Thursday, October 13, 1988 

/nde;iendent o;:>inion 

Navajo courts 
I 

get sfap in face 
It was only one sentence, but U showed how little regard 

Navajo Chairman Peter MacDonald ha·s for his tribe's courts. 
In an interview with the Independent earlier this year, 

MacDonald was asked: What will you do if the Supreme Court 
rules against you in the Navajo Education and Scholarship 
Foundation case? • 

His answer: "We'll just have to review the court." Not review 
the court's ruling- which would be a sensible step. No, instead 
the chairman said that he would review the court itself. 

In many ways, that is a chilling statement because it shows 
that the tribe's courts cannot stop MacDonald if he decides to do 
something. What he was saying was that if the court ruled in his 
favor, great, he would assume control of the foundation. But if 
the court didn't rule his way, well, he would still take the 
foundation over.-

And so he has. Despite a decision by a lower court that the 
foundation is a non-tribal, private entity; and the fact that the 
tribe's Supreme Court has yet to hand down a ruling, Mac­
Donald's administration continues on its takeover path. In 
May, the administration kicked the foundation's officers out of 
the Navajo Education Center. Now it is taking steps to wipe the 
foundation out of existence. 

For example, it was learned last week that the foundation has 
been moved under the wings of the new Navajo Education 
Services Division and given a new name - The Navajo Nation 
Higher Education Scholarship Fund. And on Tuesday, the 
administration moved the foundation's records and belongings 
out of the Navajo Education Center so that the offices could be 
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used for the new home of the Office of Youth and Child 
Development. 

In other words, as far as the administration is concerned, the 
foundation - ruled private by the courts but said to be a tribal 
entity by MacDonald - is no more, though it continues to 
maintain offices out of the home of former Navajo tribal 
chairman and chief fund raiser Peterson Zah in Window Rock. 
The chairman has spoken and that settles it - no matter what 
the courts have said. 

There are two lessons that must be learned from all of this. 
First. the Navajo people must clearly see the arrogance of 

the current tribal administration. The courts have ruled that 
the foundation is not a tribal enterprise. So at this moment, the 
Jaw says that the tribe does not have any control over the 
foundation. 

Yet the MacDonald administration has decided it is above the 
law, that it does not have to pay attention to what the court has 
said. That is arrogance - raw arrogance - and a slap in the 
far.e to the tribal courts. 

Apparently the administration has decided that· the judges 
are correct only when they come down on MacDonald's side, 
which brings us to the second lesson: The tribe's courts are 
never going to be effective in enforcing the laws of the Navajo 
Nation until a new form of government is established, one in 
which the judicial branch has the final say on legal matters. 

As it currently stands, there may as well not even be any 
tribal courts when issues involving the chairman or his admin­
istration arise. H the chairman always has the final say. even 
when the courts rule against him, then the judges may as well 
pack up their robes and go home; their jobs are meaningless 
and they only are serving to perpetuate the lie that they 
actually do have some authority on administration-related 
issues. 

It is obvious from MacDonald's blatant disregard for the 
courts that the Navajo people must begin to move toward a 
constitutional, three-branch form of government. This has been 
talked about for years and many people oppose it, including the 
chairman, who knows that he would lose much power under 
such a system. But it must be done to protect the Navajo people 
from abuses such as the· current farce, which is being played 
out ri~ht before their eyes. • 
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Ezhlblt No. US (continued) 

We urge the Tribal Council to begin, even in its fall session, to 
initiate discussions on developing a tribal constitution. It will be 
a long, hard battle, but one that will be well worth the fight once 
proper protections are placed on the laws of the Navajo people. 

And the MacDonaltf administration must stop - now - its 
abuse of the lower courts by its ruthless takover of the 
scholarship f oiindation. Let the Supreme Court rule, then take 
action. That's the proper order, and even the chairman of the 
Navajo Tribe is not above the law . 

.. 
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Exhibit No. 16 
A-CV-03-89 

SUPREME COURT OF THE NAVAJO NATION 

Marshall Plummer, et. al., 

Petitioners, 

v. 

Honorable Judge Harry Brown, Kayenta D.istrict court, 

Respondent. 

OPINION 

Be·fore BLUEHOUSE, Acting Chief Justice, and AUSTIN, Associate 
Justice. 

Albert Hale, Esq., Window Rock, Arizona, for the Petitioners 
Navajo Tribal Council Delegates: Britt E. Clapham, II, 
Assistant Attorney General, Stanley M. Pollack, Acting
Assistant Attorney General, David P. Frank, Esq. and Violet 
A. P. Lui, Esq., Navajo Nation Department of Justice~ Window 
Rock, Arizona, for the Petitioner Navajo Tribal Council; 
Geoffrey standing Bear, Esq., for Honorable Peter MacDonald sr. . 
Per curiam. 

I. 

A motion has been filed with this Court to disqualify 

the Honorable Tom Tso, Chief Justice of the supreme Court, 

from participating in any proceeding before this Court 

involving Chairman Peter MacDonald Sr. and the parties to the 

above entitled action. 

The motion alleges the Chief Justice, by 

administering the oath to Mr. Leonard Haskie, interim 

Chairman, and Mr. Irving Billy, interim Vice-Chairman, has 
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Ezhlblt No. 16 (contlnuecU 
taken sides in the current dispute between members of the 

Navajo Tribal Council and Chairman Peter MacDonald Sr. 

II. 

Parties to a case have a basic right to a fair and 

impartial judge. See McCabe v. Walters, 5 Nav. R. 43, 50 

(1985). A judge should be disqualified if he has an interest 

in the case, is biased or prejudiced, or has some 

relationship to a party in the case. In re: Estate of 

Peshlakai, 3 Nav. R. 180 (Shiprock Dist. Ct. 1981). 

Rule 16, Navajo Rules of Civil Appellate Procedure, 

provides that: 

Any Justice may be disqualified on motion of 
one of the parties or on his own motion.... 
~he motion shall state specifically the 
grounds on which it is based and it shall be 
supported by affidavit or other satisfactory
evidence. 

One ground for the motion is that the Chief Justice must be 

disqualified from this case and other future related cases, 

because the Chief Justice administered the oath to two 

members of the Navajo Tribal Council who were appointed as 

interim officials by their peers. The issue is whether, by 

administering the oath, the Chief Justice has shown that he 

is biased or prejudiced against either side in the current 

dispute between the Chairman and certain members of the 

Navajo Tribal Council. 

The administration of an oath is nothing more than a 

ministerial act. 58 Am. Jur. 2d oath And Affirmation §6 

(1971). A ministerial act is, 

-,2.-
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Emlblt No. 16 (continued) 
One which a person or board performs in a 
given state of facts in a prescribed manner 
in obedience to the mandate of legal 
authority without regard to or the exercise 
of his or their own judgment upon the 
propriety of the act being done. (Citations
omitted). (Emphasis added). 

Black's Law Dictionary 899 (5th ed. 1979). 

Navajo judges and justices routinely administer oaths 

to chapter officials, tribal council delegates, the chairman, 

vice-chairman, members of boards and commissions, and 

admittees to the Navajo Nation Bar Association (NNBA). To do 

what one routinely does is not a decision. By simply 

administering an oath, a judge does not pass judgment on the 

legality of the underlying circumstances that brought the 

individual to the judge for an oath. For example, when an 

oath is administered to admittees to the NNBA, this court is 

not passing judgment on the: fitness of a person to practice 

law. 

In ~dministering the oath, the Chief Justice was 

merely performing a ministerial act. The Chief justice did 

not exercise any judgment as to whether the action of the 

majority of the council delegates to appoint interim 

officials was proper or not. Neither did the Chief Justice, 

by giving an oath, pass judgment on the legality of the March 

10, 1989 council session. This is further supported by the 

Chief Justice's statement, prior to administering the oath, 

that he was performing a ministerial act which should not be 

construed as support of either faction or •as a judicial 

decision on the propriety of any actions taken by the Navajo 

-3-
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Tribal Council.• We cannot detect any bias or prejudice on 

the part of the Chief Justice simply from his administration 

of an oath. 

Another ground for the disqualification of the Chief 

Justice is that the above entitled case is still pending 

before this Court. We disagree. This Court issued its final 

decision on the Petition for a Writ of Prohibition on March 

2, 1989. In that order we stated that •an Opinion will be 

filed at a later date explaining the Court's decision.• 

By leaving room for an opinion we did not indicate 

that the March 2, 1989 order will be modified by the opinion. 

The issues brought before the Court have been argued, 

considered and disposed of; therefore there are no issues 

still pending in this Court in the above entitled case. 

For these reasons the motion to disqualify the Chief 

Justice is denied and dismissed. 

Filed this 15th 

Chie 
: tnd this Is atrue and 
tthe lnstrumentonfDe 
e Court of the Navajo ~j,hs;

Asse1e Justice 
1<--~ 
1eSupremeCOc.lt 

-4-
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Exhibit No. 16 (continued) 
A-CV-03-89 

SUPREME COURT OF THE NAVAJO NATION 

Marshall Plummer, et. al., 

Petitioners, 

v. 

Honorable Judge Harry Brown, Kayenta District Court, 

Respondent. 

OPINION 

Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices. 

Albert Hale, Esq., Window Rock, Arizona, for the Petitioners 
Navajo Tribal Council Delegates; Britt E. Clapham, II, Esq.,
Assistant Attorney General, Stanley M. Pollack, Esq., Acting
Assistant Attorney General, David P. Frank, Esq. and Violet 
A. P. Lui, Esq.·, Navajo Nation Department of Justice, Window 
Rock, Arizona, for the Petitioner Navajo Tribal Council: 
Geoffrey Standing Bear, Esq., for Honorable Peter MacDonald 
Sr. 

Opinion delivered by Austin, Associate Justice. 

A petition for~ writ of prohibition,was filed ia 

this Court seeking to prohibit the Honorabl~ Judge Harry 

Brown, Judge of the Kayenta District Court, from exercising 

jurisdiction in the action titled Peter MacDonald sr.• 

Chairnan ot the Navajo Tribal Council,, Chief Executive 

Officer of the Navajo Nation and as an Individual v. Marshall 

Plummer. et al., No. KY-CV-019-89 (MacDonald suit]. on March 

2, 1989, we issued a permanent writ of prohibition. 
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Ezhlblt No. 16 (continued) 

I. 

on February 21, 1989, Chairman Peter MacDonald Sr. 

filed the MacDonald suit against the Navajo Tribal Council 

and certain named delegates to the Navajo Tribal Council. 

The MacDonald suit sought declaratory and injunctive relief. 

The suit was filed in the Kayenta District Court, where the. 

Honorable Judge Harry Brown is the presiding judge. 

on the same date, February 21, 1989, Judge Brown 

issued a temporary restraining order enjoining the defendants 

from enforcing a Tribal Council resolution (CF-4-89) placing 

Chairman MacDonald on administrative leave with pay and 

removing all legislative and executive authority from the 

Chairman. In addition, Judge Brown issued an order setting a 

hearing on the temporary restraining order for February 24, 

1989. 

A petition for a writ of prohibition to stop Judge 

Brown from conducting the hearing set for February 24, 1989, 

was filed on February 23, 1989. On February 24, 1989, we 

issued an alternative writ of prohibition direct±ng Judge 

Brown not to proceed with the hearing. We also ordered Judge 

Brown to show cause on February 28, 1989, why the 

alternative writ should not be made permanent. 

We heard arguments ·on February 2&, 1989. On March 2, 

1989, we ordered the following: (1) the writ of prohibition 

is made permanent; (2) the temporary restraining order is 

vacated; (3) the MacDonald suit is dismissed; (4) Judge 

Brown is permanently prohibited from presiding over any 

-2-
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Exhibit No. 16 (continued) 
proceeding, whether for injunctive relief, declaratory relief 

or otherwise, involving any suit where Peter MacDonald Sr. 

has an interest; and (5) an opinion is to be filed explaining 

the court's decision. 

II. 

The issues presented to this Court are as follows: 

{l) Whether the Kayenta District Court has jurisdiction to 

decide the MacDonald suit: (2) Whether the Honorable Judge 

Harry Brown had a duty to disqualify himself from the 

MacDonald suit because of his familial relationship to 

Chairman MacDonald; (3) Whether the Navajo Tribal Council had 

authority to place Chairman MacDonald on administrative 

leave; (4) Whether the resolution placing Chairman MacDonald 

on administrative leave is in effect a bill of attainder; and 

(5) Whether Chairman MacDonald's civil rights were violated 

by the Navajo Tribal Council. 

Prior to our decision on the merits we will quote a 

source from •Respondent's (Chairman MacDonald's) Supplemental 

Brief to Writ of Prohibition•: •There are laws and 

procedures but these are only technical in nature. In order 

for the laws to work, we, the people must make it work.• 

statement of Daniel Peaches, March 1, 1989. This Court will 

decide the case based upon the law. 

III. 

A. 

A proceeding for a writ of prohibition is used 

essentially to test the jurisdic~ion of a court. Yellowhorse 

-3-
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Ezhlblt No. 16 (continued) 
v. Window Rock Dist. ct., 5 Nav. R. 85 (1986); Mccabe v, 

Walters. 5 Nav. R. 43 (1985). A writ of prohibition will be 

issued as a matter of right if it is clear the district court 

is without jurisdiction and the petitioner has no other 

remedy available. Yellowhorse, 5 Nav. R. at 87. . It is 

important to examine the history ot the Navajo courts to find 

the source of Navajo court jurisdiction. 

The courts of the Navajo Nation were created by the 

Navajo Tribal Council. Johnson v. Navajo Nation, 5 Nav. R. 

192, 195 (1987). The whereas clauses in a 1958 resolution 

state the following: 

l. The Navajo Tribal Council has heretofore 
attempted to provide !or the appointment of a 
Chief Judge of the Tribal Courts, with 
responsibility for organizing the work of the 
Navajo Tribal Courts, and for the 
establishing of an appellate court of three 
judges to consist of the Area Director, the 
Area Counsel, and one of the Tribal attorneys
(Resolutions Nos. CJ-4-53 and CJ-5-53, 
January 8, 1953); but these resolutions were 
disapproved by a former Commissioner of 
Indian Affairs, Dillon s. Myer, in a letter 
of March 3, 1953 (Law and Order 879-53, 
880-53), holding that judges on the Navajo
Reservation are not Tribal judges, but ara 
judges of courts established by the 
Department of the Interior, and that their 
authority to act is derived from the 
regulations of the Department of the 
Interior, without objection, however, if the 
Tribal Council wished to undertake a complete
revision of the law enforcement activity on 
the reservation by enacting ordinances ~ 
would establish Tribal courts in lieu of the 
Courts ot ·rndian Offenses theretofore 
established. (Emphasis added). 

3. With the assumption of complete
responsibility tor enforcement of law and 
order on the Navajo Indian Reservation 
{Resolution No. CJ-45-58), it is appropriate 

-4-
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Exhibit No. 16 (continued) 

at this time that the Council declare and 
seek the concurrence of th• Commissioner ot 
Indian Affairs that the courts ot justice
existing on tha Navajo Indian Reservation All 
courts ot the Navajo Tribe and not of tha 
Department of the Interior, and that these 
courts be made ettective and respected
instruments ot Justice. 

Navajo Tribal Council Resolution C0-69-.58 (October 16, 1958). 

(Emphasis added). In this same resolution the Navajo Tribal· 

Council gave the district courts original jurisdiction over 

certain actions, Isl· at I 4, and gave the appellate court 

appellate jurisdiction, Isl• at S 6. 

History shows that the Navajo Tribal Council gave the 

Navajo courts their jurisdiction. Consequently, the Navajo 

courts can exercise only that jurisdiction granted by the 

Navajo Txibal Council. Nez v. Bradley. 3 Nav. R. 126, 129 

(1982). In recent amendments to the Navajo Sovereign 

Immunity Act, l N.T.C. S 351 g §.fill., [Act], the Navajo 

Tribal Council made clear that 

The ·courts of the Navajo Nation are created 
by the Navajo Tribal Council within the 
government ot the Navajo Nation and the 
jurisdiction and powers of the Courts ot the 
Navajo Nation, particularly with regard to 
suits against the Navajo Nation, are derived 
from and limited by the Navajo Tribal Council 
as the governing body of the Navajo Nation. 

1 N.T.c. s 353 (c) (1988); Nayajo Tribal council Resolution 

CMY-28-88 (May 6, 1988). 

B. 

The Act controls suits against the Navajo Nation. The 

Act provides that •Navaj,o Nation means: (l) The Navajo 

Tribal Council; ... [and] (4) The Delegates to the Navajo 
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Tribal Council.• 1 N.T.C. ·1 JS2(ij and (4). The MacDonald,.· 

suit alleged a cause ot action predicated upon actions taken 

by the Navajo Tribal Council and the council delegates while 

performing legislative functions. The suit challenges 

certain resolutions passed by the Navajo Tribal Council. 

When the Navajo Tribal Council and the delegates to that body. 

are performing legislative functions they tall within the 

definition ot Navajo Nation and the Act applies., 

Identifying the true defendant does not depend upon 

how Chairman MacDonald names the defendants in the heading of 

his complaint. The general rule, whic~ we adopt today, is 

that it the ultimate relief sought is relief against the 

sovereign, then the suit cannot proceed without the consent 

of the sovereign. Larson v. Domestic, foreign commerce 

~. 337 U.S. 682 (1949); Dugan v. Rank, 372 U.S. 609, 620 

(1963). Chairman MacDonald seeks to restrain the Navajo 

Tribal Counc~l and its members from taking legislative action 

and from carrying out such ~ction. The effect is to prevent 

the Nava.jo Tribal Council from carrying out essential 

government functions. The relief sought is ultimately 

against the Navajo Nation; therefore, the Act applies. 

c. 

A review of the Act's history shows that it was first 

passed by the Navajo Tribal Council by a vote of 50 in favor 

and 12. opposed. Chairman MacDonald signed the original Act. 

Navajo Tribal council Resolution CMY-42-80 (May 6, 1980). The 

first amendments to the Act passed the Navajo Tribal Council 
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by a vote of 67 in favor, J opposed and 2 abstaining; the 

resolution was signed by Vice Chairman Edward T. Begay. 

Navajo Tribal council Resolution CJY-55-85 (July 25, 1985). 

The next amendments were passed by a vote of 54 in favor, 5 

opposed and 2 abstaining. Chairman Peterson Zah signed this 

resolution. Navajo Tribal council Resolution CO-60-86. 

(December 11, 1986). The latest major amendments to the Act 

took place in 1988. portion of that 

resolution specifically states that: 

2. The Navajo Tribal Council as the 
governing body ot the Navajo Nation further 
affirms that the jurisdiction and powers of 
the Courts ot the Navajo Nation derive from 
the Navajo Tribal Council as the governing
body of the Navajo Nation and that the courts 
are without jurisdiction or power to waive 
the sovereign immunity ot the Navajo Nation 
or that ot its authorized officials, 
representatives, or employees acting within 
the scope of their official duties and 
authority. 

This resolution passed the Navajo Tribal Council by a vote of 

67 in favor and O opposed. The resolution was signed by 

Chairman MacDonald. Navajo Tribal council Resolution 

CMY-28-88 (May 6, 1988). These resolutions show that the 

Navajo courts did not enact the Navajo Sovereign Immunity 

Act, but the courts are required to apply it, and that these 

resolutions were passed with almost no oppos.._ition from either 

the current majority or minority faction of the Navajo Tribal 

Council or the presiding Chairman. 

Several laws in the Act control our decision in this 

case. They are the following. The Navajo district courts 

have no jurisdiction in suits against the Navajo Nation 

_,_ 
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without its express consent. 7 N.T.C. I 257. The Navajo 

Nation is a sovereign nation which is immune trom suit. 1 

N.T.C. § 353(a). Public officials or agents of the Navajo 

Nation may not be sued tor injury or damage alleged to have 

been sustained by •[l]egislative or judicial action or 

inaction or administrative action or inaction of a 

legislative or judicial nature, such as adopting or failure 

to adopt a law or by tailing to enforce a law.• 1 N.T.C. I 

354 (f) (4) (C). As a jurisdictional condition precedent to 

suit against the Navajo Nation, the plaintiff must comply 

with the conditions set forth at 1 N.T.C. § 355. Any 

officer, employee or agent ot the Navajo Nation may be sued 

in Navajo court to compel compliance with the law by use of 

declaratory or prospective mandamus or injunctive relief, but 

•[tJhis subsection (g] shall not apply to the Chairman of th• 

Navajo Tribal Council, the Vice Chairman of the Navajo Tribal 

council, or_the delegates to the Navajo Tribal Council.• 1 

N.T.C. § 354 (g)(l) and (3). 

Petitioners argue that the Kayenta District Court has 

no jurisdiction because Chairman MacDonald has not complied 

with the requirements for suing the Navajo Nation under th• 

Act and that the Act prohibits any plai~tiff from making the 

Navajo Tribal Council and the delegates to the Navajo Tribal 

Council defendants in any suit. On the other hand, Chairman 

MacDonald argues that the Act does not apply because this is 

an action between the Chairman of the Navajo Tribal Council 

and the Navajo Tribal Council and named delegates to the 

-a-
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,. 

Navajo Tribal Council. Chairman MacDonald argues that this 

is a unique case which falls outside the Act because the 

Navajo Nation is suing itself. Chairman MacDonald further 

argues that he, in an individual capacity, is suing the 

N~vajo Tribal Council and named delegates to the Navajo 

Tribal Council. 

We agree with petitioners that the Kayenta District 

Court has no jurisdiction over the MacDonald suit. We will 

not adopt Chairman MacDonald's argument that, because this is 

a unique case where the Navajo Nation has sued itself, we 

must ignore express tribal code law on suits against the 
I 

Navajo Nation. If we ignore the provisions in the Act, in 

effect the Navajo courts would be creating their own 

jurisdiction - a power Navajo courts do not have. Navajo 

code law expressly provides that Navajo courts can exercise 

jurisdiction over suits against the Navajo Nation only where 

authorized by the Navajo Tribal Council. 1 N.T.c. § js3(c); 

1 N.T.C. ! 354(c). 

Furthermore, we cannot in good conscience allow 

Chairman MacDonald to sue the Navajo Nation without complying 

with the Act, while simultaneously requiring other private 

plaintiffs to comply with the Act. That would indeed be a 

gross violation ot equal protection under the law. A Navajo 

tribal official, simply because he or she is an official, 

enjoys no greater rights under our iaw than ordinary Navajo 

Nation citizens. 

The law is clear that neither Chairman MacDonald, nor 

-9-
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any plaintiff can make the Navajo Tribal Council a defendant 

in a suit of this type. 1 N.T.C. ! 354 (g)(3). Hor can the 

Navajo Tri.bal Council or its delegates be sued based upon 

their actions in performing legislative functions. 1. H.T.C. 

§ 354 (f) (4) (C). The reason is that the Navajo government 

must •function without undue interference in furtherance of 

the general welfare and the greatest good of all the people.• 

1 N.T.C. § JS4(a). Chairman MacDonald has failed to satisfy 

the jurisdictional conditions precedent to suing the Navajo 

Nation. 1 N.T.C. § 355. Every person suing the Navajo 

Nation must satisfy the conditions to obtain court 

jurisdiction. 

The Kayenta District Court has no jurisdiction over 

the MacDonald suit; therefore, we are precluded from 

addressing issues numbered 3, 4 and 5. A court that decides 

an issue over which it has no subject matter jurisdiction 

enters an invalid decision. 

By this decision, the Court does not hold that 

Chairman MacDonald has no recourse through the courts. 

Chairman MacDonald has ample opportunity to sue the proper 

officials and obtain a ruljng on the validity of any Navajo 

Tribal Council r.esolution that he alleges to be invalid. The 

Court simply holds that this particular suit is not properly 

brought. 

IV. 

As the above effectively disposes of the petition for 

a writ of prohibition, the only other issue we will address 
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concerns the Honorable Judge Harry Brown's !allure to 

disqualify himself from presiding over the MacDonald suit. 

Canon JC of the American Bar Association Code ot 

Judicial Conduct, as adopted by the judiciary of the Navajo 

Nation, provides that: 

c. Disqualification. 

(1) A judge should disqualify himself 
in a proceeding in which his 
impartiality might reasonably be 
questioned, including but not limited 
to instances where: 

(d) he or his spouse, or a person
within the third degree of relationship 
to either of thelll, or the spouse of such 
a person: 

(1) is a party to the proceeding, or an 
officer, director, or trustee ot a 
party.... 

Judge Brown clearly had a duty to disqualify himself 

from the MacDonald suit at the outset due to his familial 

relationship to a party in the suit. We hold that a writ of 

prohibition can be issued to stop a district judge from 

presiding over a case if the situation from the outset 

clearly denies the defendant an unbiased and impartial 

tribunal. There is clear bias here, where Judge Brown is 

Chairman MacDonald's brother-in-law. Petitioners need not 

exhaust remedies in the district court. 

v. 
For the reasons given, the alternative writ of 

prohibition is made permanent; the temporary restraining 

order issued by the Kayenta District Court is vacated; the 

-11.-
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suit entitled MacDonald v. Plummer, et al,, No. KY-CV-019-89, 

filed in the Kayenta District Court, is dismissed; and the 

Honorable Judge Harry Brown is permanently prohibited from 

presiding over any proceeding, whether tor injunctive relief, 

declaratory relief, or otherwise, involving any suit where 

Chairman Peter MacDonald Sr. has an interest. SO ORDERED. 

Chief Justice Tso and Associate Justice Bluehouse 

concur. 

'8bycertfythal !his la atrue Md 
edcopyoflhe Instrumentonfile 
CJSupremeCowtoflhe Nc-:ap 

~~-~ 
CJeoth£1Supramg COt#t 

'--
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A-CV-ClS-89 

SUPREME COURT OF THE NAVAJO NATION 

Peter MacDonald Sr., et al., 
Petitioners, 

v. 

Honorable Robert Yazzie, 
Judge of the Window Rock.District Court, et al., 

Respondents. 

OPINION 
Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices. • 

Thomas ' Hines, Esq., Farmington, New Mexico, for the 
Petitioners; Stanley Pollack, Esq., Pamela s. Williams, Esq.,
Violet A. Po Lui, Esq., Navajo Nation Department of Justice, 
Window Rock, Arizona tor the Respondents. 

Per curiam. 

After hearing oral arguments of the parties, and 

after studying the briefs and the applicable law, the Court 

files this decision. 

I. 

The petition for writ of prohibition filed in this 

Court seeks to prohibit the Honorable Judge Robert Yazzie, 

Judge of the Window Rock District Court, from exercising 

jurisdiction in the action titled The Navajo Nation et al. v. 

Peter MacDonald Sr., et al., No. WR-CV-Q9-89 [Navajo Nation 

v. MacDonald]. This suit seeks declaratory and injunctive 

relief. 
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Judge Yazzie entered a temporary restraining order 

against the defendants on March 22, 1989. A further hearing 

for a preliminary injunction is scheduled for 10:30 A.M. on 

March 24, 1989. 

I:I. 

The primary issue is whether an alternative writ of 

prohibition should be granted to prohibit the Window Rock 

District court from exercising jurisdiction in Navajo Nation 

v. MacDonald. 

A writ of prohibition is used essentially to test the 

jurisdiction of a cou+t. Yellowhorse v, The Window Rock 
l 

Dist. ct., 5 Nav. R. 85 (1986); Plummer v. Honorable Judge 

Harry Brown, A-CV-03-89 (March 23, 1989). A writ of 

prohibition will be issued as a matter of right it the lower 

court clearly has no jurisdiction. Yellowhorse, 5 Nav. R. at 

87. In cases where it is not clear that the district court 

is without jurisdiction, we are inclined to deny the 

petition. Yellowhorse, 5 Nav. R. at 86-87. Issuance of a 

writ of prohibition in such a situation is within the sound 

discretion of the Court. Yellowhorse, 5 Nav. R. at 86. 

Petitioners argue that a writ should be issued 

because the Navajo sovereign Immunity Act, 1 N.'l'.c·. §351 n 
™·• [Act] bars Navajo Nation v. MacDonald. Petitioners 

further argue that .this case is exactly like Plummer v, 

Honorable Judge Harry Brown, A-cv-oJ-e9. on the other hand, 

Respondents argue that this case is not like Plummer because 

the defendants in Navajo Nation v, MacDonald are sued in 

-2-
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~It No. 16 (contlnuec1J 
their non-official capacities. Respondents argue that the 

defendants have absolutely D.2 authority to act as Navajo 

Nation officials. 

We agree with the Respondents. In Plummer, I!'l-, it 

was very clear that MacDonald v. Plwnmer, KY-CV-019-89, was 

against the Navajo Tribal Council as a body and against the 

council delegates performing legislative functions. All 

allegations in the MacDonald complaint were based upon 

actions taken by the Navajo Tribal Council and its delegates 

while engaged in legislative duties (debating and voting on 

resolutions). There was absolut~ly no doubt that the 

MacDonald suit was against the Navajo Nation. on the 

contrary, the named defendants in Navajo Nation v. MacDonald, 

WR-CV-99-89, are sued because they are alleged to be 

exercising duties as Navajo Nation officials when they have 

absolutely no authority to do so. The clarity we found in 

the MacDonald suit is not present in Navajo Nation v. 

MacDonald. 

Whether the Act applies is not determined by who the 

plaintiffs ara, but by who the defendants are and in what 

capacity the defendants are acting. The Petitioners assert 

that the defendants are acting in non-~fficial capacities. 

The defendants assert that they are acting in their official 

capacities. Whether the Act will bar Navajo Nation v. 

MacDonald depends upon a determination as to what capacity 

the defendants are acting. In addition, to find whether the 

suit ultimately seeks relief against the Navajo Nation 

-3-
326 



Ezhlblt No. 16 (continued) 
depends upon a district court determination of capacity. 

This determination requires fact finding which this Court is 

not empowered to do. 

Tha district court must find these facts and make a 

decision on capacity after carefully reviewing documents, 

legal arguments, witness testimony, and possibly Navajo 

cultural and tradition·a1 factors, and tha public interest in 

having the dispute resolved. 

We exercise our discretion not to issue an 

alternative writ in this case. The parties have a further 

remedy of appeal available from the final decision 
I 

of the 

district court. 

The petition for an alternative writ of prohibition 

is denied. The hearing on the request for a preliminary 

injunction shall proceed as scheduled. 

Filed this 24th day of March, 1989. 

:::-. .--:e,!ifvthat !hi$ is atrue and 
i.:.t ,· upyofthe lnstrumentonffle 
! ~iiprem3CcJurtofthG N.svaja (
;t. -,,~_ ~;,-,_~ 
~~ceut 
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A-CV-13-89 

SUPREME COURT OF THE NAVAJO NATION 

In the Matter of: Certified Questions I 

WR-C'.'-99-89 

The Navajo Nation, et al., 

v. 

Peter MacDonald, et al. 

OPINION 

Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices. 

Question Certified from the Window Rock District Court, the 
Honorable Robert Yazzie presiding. 

Per curiam. 

This is a decision on one of the four questions 

certified to this Court by the Window Rock District court. 

The question is whether the Chairman of the Navajo Tribal 

Council has the legal authority to appoint judges solely on 

his own initiative. The answer is no. 

I. 

On March 29, 1989, Judge Robert Yazzie of the Window 

Rock District court certified four questions to this Court 

for decision. on March 30, 1989, we discussed the four 

questions and accepted them as proper questions for decision 

in light of Navajo Housing Authority v. Betsoi, 5 Nav. R. 5 

(1984). 

We also agreed that the question set forth above can 
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be decided without benefit of briefs from the parties. The 

law necessary to answer the question is clear on its face. 

II. 

The laws needed to answer the question, and 

specifically the laws governing appointment of judges to the 

Navajo bench, are as follows: 

§ 251. Appointlllent 
The District Courts of the Navajo Nation 
shall consist of such judges as shall be 
appointed by the Chairman of the Tribal 
council, with confirmation by the Tribal 
Council. 7 N.T.C. § 251. 

§ 355. Appointlllent; term of office 
(a) The Chairman of the Tribal Council shall 
appoint the Chief Justice, Associate 
Justices, and District Court Judges with 
confirmation by the Navajo Tribal Council 
from among those recommended by the Judiciary 
Committee of the Navajo Tribal Council. 7 
N.T.C. § 355. 

I 354. • Qualifications for judicial 
appointment 
The following standards and qualifications 
shall apply to all judicial appointments to 
the Courts of the Navajo Nation: 

Cl) Member ot Navajo Tribe and Age. An 
applicant shall be an enrolled member of the 
Navajo Tribe of Indians and shall be over 
thirty (30) years of age. 

(2) criminal convictions. An applicant 
shall have never been convicted of a felony, 
or within the year just past, of a 
misdemeanor. 

(3) Education/Training. Each applicant 
shall be a high school graduate. Higher 
education or technical training with A.A., 
B.A., or B.S. degrees shall be preferred. 

(4) Experience. Each applicant shall 
have at least two (2) years work experience 
in law related area and have a working 
knowledge of Tribal, federal and state laws. 
Those applicants with experience working with 
the Navajo Nation Courts or with state and 
federal courts will be preferred. 

(5) Knowledge in Navajo culture and 
Tradition. Each applicant must be able to 
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speak both Navajo and English, and have some 
knowledge of Navajo culture and tradition. 
The applicant must be able to demonstrate: 

(A) an understanding of the clan 
system; and 

(B) an ·understanding of re~igious 
ceremonies; and 

(C) an appreciation of the 
traditional Navajo life-style. 

(6) Health. Each applicant shall 
produce a certificate of good health from a 
licensed physician. 

(7) Driver's License. Each. applicant 
shall possess a valid driver's license. 

(8) No Physical Addictions. In 
addition to the requirement of a medical 
examination pursuant to subsection (6) above, 
each applicant must attest that he or she has 
no physical addictions. 

(9) Writing sample. Upon initial 
screening of applicants by the Judiciary 
Committee, those applicants selected shall 
submit a writing sample that illustrates the 
applicant's ability to clearly show 
organization and communicative abilities. 

(10) Ethics. Each applicant shall show 
that he or she has neither present nor past 
conflicts of interests that would have the 
appearance of partiality or bias in cases 
brought in the courts of the Navajo Nation. 
Each applicant must demonstrate an impartial 
background that will indicate neutrality and 
fairness for proper decision making. 

(11) References. Each applicant must be 
of good moral character and shall submit 
letter of reference regarding his or her 
application. Such letters shall outline the 
applicant's motivation and employment 
perfonnance, and the applicant's character and 
capacity for honesty and impartiality. 

(12) Management Ability. Each 
application shall show managerial skills 
necessary for the smooth operation of a Court. 
Such infonnation as the applicant's record of 
supervising staff, coordinating budget and 
personnel requirements and verbal 
communication and writing abilities shall be 
carefully reviewed by the Judiciary Committee. 

(13) Probationary Status Evaluations. A 
probationary judge shall submit to periodic 
evaluation of work perfonnance as designated 
by the Judiciary Committee of the Navajo 
Tribal Council. 

(14) Political Appointments. Each 
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applicant shall be selected and evaluated 
without regard to political affiliation or 
association. 7 N.T.C. § 354. 

III. 

The appointment of judges to the Navajo Nation bench 

is governed by the Navajo Tribal Code. Once a judicial 

vacancy is declared to exist by the Judicial Branch, a public 

announcement is made for submission of applications. The 

contents of the application, including the supporting 

documents, must conform to 7 N.T.C. § 354. The initial 

screening of applicants, which includes review of 

qualifications pursuant to 7 N.T.C. § 354 and interviews, is 

conducted by the Judiciary Committee of the Navajo Tribal 

Council. The power of initial screening is given to the 

Judiciary Committee by 7 N.T.C. §§ 355, 354(a) and 2 N.T.C. § 

572(1). 

The Judiciary Committee then submits a list of names 

of the most qualified applicants to the Chairman of the 

Navajo Tribal Council, Pursuant to 7 N.T.C. § 355, the 

Chairman of the Navajo Tribal Council ll!Y.ll appoint the 

potential judge •from among those recommended by the 

Judiciary Committee of the Navajo Tribal Council.• See also 

2 N.T.C. § 572(1). 

The Chairman has no independent authority to appoint 

a person as judge who has not been screened and recommended 

by the Judiciary Committee. As a collateral matter, the 

Advisory Committee has absolutely no authority to either 

recommend, not recommend, confirm, or on its own appoint a 
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person as judge ot the Navajo Nation. All recommendations 

for appointment ot judges are initiated by the Judiciary 

Committee. 2 N.T.C. § 572(1) and§ 574(b)(l). 

The Advisory Committee at one time had the power •to 

give final confirmation of appointments to Courts and all 

the other appointments which by existing law must be. 

confirmed by the Navajo Tribal Council .... • 2 N.T.C,. § 

343(b)(l7); Navajo Tribal council Resolution CJA-l-81 (Jan. 

28, 1981). This power, as it relates to the courts1 however, 

was superceded by the Judicial Reform Act of 1985, 7 N.T.C. § 

101 et seq. 7 N.T.C. § 852 specifically repealed 2 N.T.C. § 

343(b)(l7). The confirmation of judges now rests exclusively 

with the Navajo Tribal Council pursuant to the Act. 

The Chairman 1 s appointee from the list recommended by 

the Judiciary Committee is sent to the Navajo Tribal council 

tor confirmation. 7 N.T.C. §§ 251, 355(a). Confirmation by 

the Navajo Tribal Council is complete when the judge receives 

a majority vote from those delegates voting during a duly 

called session ot the Navajo Tribal Council. See 2 N.T.C. § 

172. 

The Navajo Tribal Code clearly gives the Navajo 

Tribal Council, and not the Chairman or Advisory Committee, 

the final say on which individuals are to serve as judges of 

the Navajo Nation. The Navajo Tribal Council also has . the 

power to deny a judgeship to any person that the Chairman 

appoints as a judge. Any judge appointment made by the 

Chairman or the Advisory Committee without following the laws 
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contained in the Navajo Tribal Code is illegal and shall not 

be recognized as valid. 

The Chainnan and the Advisory Committee also have no 

authority to recall retired or removed judges back to 

service. The legally appointed Chief Justice has the 

authority to recall only retired judges to the bench 

temporarily to help relieve congestion in the courts. 7 

N.T.C. § 353(i). This is part of the Chief Justice's 

administrative duties as supervisor of Navajo Nation judges 

and as the head of the Judicial Branch. 7 N.T.C. § 371. 

Judges who have been removed for misconduct have no 
I 

status as retired judges. Thus, they can not be recalled for 

temporary duty on the Navajo Nation bench. 7 N.T.C. § 353(c) 

and (j); A probationary judge who has been removed by the 

Chainnan upon recommendation of the Judiciary Committee also 

has no status as retired judge and cannot be recalled to 

service. 7 N.T.C. §355(d). 

The law is clear.that the Chainnan and the Advisory 

Committee have no authority to appoint judges to the Navajo 

bench solely on their own initiatives. 

Filed this----=-

lyfhat th:., Isatrueand 
ofthe lnsmlmentonfle 
rna Courtof lhe NsvaJo 

":e .~ ..,-;,, - . /,..fo ",·' 
the Supreme Court 
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A-CV-09-89 

SUPREME COURT OF THE NAVAJO NATION 

In the Matter of J. Tonny Bowman 

Navajo Nation, et al., 

v. 

Peter MacDonald Sr., et al., 

OPINION 

Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices. 

Per curi~m. 

This is a contempt proceeding arising out of willful 

and intentional misconduct by a member of the Navajo Nation 

Bar Association. 

I. 

On March 24, 1989, this Court issued an 

alternative writ of prohibition sua sponte to Mr. J. Tonny 

Bowman ordering Mr. Bowman to desist and refrain from acting 

as a purported judge of the Navajo Nation. The alternative 

writ was served on Mr. Bowman. 

2. Kr. Bowman was further ordered to refrain from 

interfering with the work of any court of the Navajo Nation, 

any judge of the Navajo Nation, or staff of any court of the 

Navajo Nation. 

3. Mr. Bowman was ordered to show cause on March 
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29, 1989, why the alternative writ should not be made 

permanent. 

4. Despite the orders in the alternative writ, and 

on March 24, 1989, Mr. Bowman interfered with the operation 

of the Window Rock District Court, intimidated court staff of 

the Window Rock District Court, stated that he was the new 

Window Rock District Court judge and proceeded to hold a sham 

hearing in the case of =N=a~v~a...j_o,___N~a-t=i=o...,n.,__v'"'.,____,M"'a=c=Do=n..,a,..,l.,.d. 

WR-CV-99-89. 

4. Following this sham hearing Mr. Bowman entered a 

purported judgment dismissing the action in Navajo Nation v, 

MacDonald, WR-CV-99-89. 

5. On March 27, 1989, this Court ordered Mr. Bowman 

to show cause on April 3, 1989, why he should not be held in 

ontempt of this Court for disobeying the alternative writ of 

prohibition. 

6. Mr. Bowman failed to appear at his scheduled 

March 28, 1989 show cause hearing on why the alternative writ 

of prohibition should not be made permanent. 

7. On March 28, 1989, this Court issued a permanent 

writ of prohibition to Mr. Bowman. The permanent writ found 

that Mr. Bowman had absolutely no authority under Navajo law 

to act as a judge of the Navajo Nation. Mr. Bowman's 

purported appointment by Advisory Committee I and by Chairman 

P~ter MacDonald Sr. was declared illegal and held t~ ba null 

and void. 

8. The permanent writ of prohibition ordered Hr. 
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Bowman not to take any action that purports to be those of a 

judge exercising judicial authority and Mr. Bowman was 

further ordered not to interfere with the work of any court 

of the Navajo Nation, any judge of the Navajo Nation, or 

staff of any court of the Navajo Nation. 

9. Despite being properly served with the notice of 

contempt hearing, Mr. Bowman refused to appear stating in a 

letter through Mr. Nelson J. McCabe that this Court had no 

authority to make him appear at an illegally set hearing. 

10. Despite being properly served with the permanent 

writ of prohibition, Hr. Bowman continued to act as a 

purported judge of the Window Rock District Court. On April 

4, 1989, Hr. Bowman issued another order purporting to remove 

certain non-Indian attorneys from the Navajo Reservation. 

The order purports to find these attorneys "misadvising, 

misbehaving and not conducting themselves in a professional 

manner." The order purports to be from the Window Rock 

District court and is signed by Mr. Bowman. The order 

further purports to bar these attorneys from giving legal 

advise to their clients and generally barring these attorneys 

from practicing law within the Navajo Nation. 

II. 

The Navajo Nation Supreme Court has ultimate 

authority to grant or deny a person the privilege to practice 

law with!:l t.':e :r;:-.-~jo Nation. Courts have inherent authority 

to regulate attorney practice within their jurisdictions and 

the Navajo courts are no exception. In re Practice of law 
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in Navajo court, 4. Nav. R. 75 (1983); In re practice of 

Battles, 3 Nav. R, 92, 96 (1982). 

The Navajo Nation Bar Association (NNBA), pursuant to 

delegated power, will usually review complaints for 

discipline of bar members. In re Practice of Law in Navajo 

courts, 4 Nav. R. 75 (1983). However, if gross misconduct 

occurs in proceedings before this Court, or when the member 

participates in a scheme to interfere with the operation or 

proceeding of any court of the Navajo Nation, this Court will 

immediately discipline the attorney. Even Navajo court rules 

provide for discipline by this Court: 

The Supreme Court may, after reasonable 
notice and an opportunity to show cause to 
the contrary, and after hearing, if requested
by the offending counsel, take any
appropriate action (including... disbarment)
against any attorney or advocate for 
conduct unbecoming a member of the bar, or 
for failure to comply with any order of the 
Supreme court. 

Rule 30, NRCAP. Mr. Bowman is a prime example of when this 

Court must use its disciplinary power without deferring to 

the NNBA. 

NNBA members are held to very high standards of 

professional conduct. This Court has held that "the 

advocates and counsellors practicing before the Navajo Courts 

are held to the same high standards of professional conduct 

required of lawyers under the court decisions and the rules 

of conduct of the American B~r ~ssociation." In re Daniel 

Deschinnv in Contempt ot court. 1 Nav. R. 66 (1972); ~ 

li.!12, In re contempt of Sells. 5 Nav. R. 37, 39 (1985). Mr. 
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Bowman, as a member of the NNBA, is held to the standards of 

professional conduct set forth by the American Bar 

Association. 

By pretending to be a district judge, holding a sham 

hearing, intimidating court personnel, interfering with court 

operations and issuing illegal and invalid orders, and. 

disobeying this Court's orders, Mr. Bowman has violated canon 

one of the Rules of Professional Responsibility. That rule 

directs a lawyer to assist in maintaining the integrity and 

competence of the legal profession. Specifically, Mr. Bowman 

violated this disciplinary rule: 

DR-1-102 Misconduct: 

(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 
(2) Circumvent a Disciplinary Rule 

through actions of another. 
(3) Engage in illegal conduct involving

moral turpitude.
(4) Engage in conduct involving

dishonesty, fraud, deceit, or 
misrepresentation.

(5) Engage in conduct prejudicial to 
the administration of justice.

(6) Engage in any conduct that 
adversely reflects on his fitness 
to practice law. 

Mr. Bowman has also violated Canon Eight which 

directs Mr. Bowman to "assist in improving the legal system." 

Specifically, Mr. Bowman violated this disciplinary rule: 

DR-8-102 Statements concerning Judges and 
other Adjudicatory Officers. 

(B) A lawyer shall not knowingly ~ak: !:!:: 
accusations against a judge or o~her 
judicial officers. 

Mr. Bowman made a statement through Mr. Nelson J. McCabe in a 
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letter that this Court had no authority to preside over his 

.contempt hearing and the justices o£ this Court were engaged 

in setting illegal hearings. Mr. Bowman further intimidated 

Window Rock District Court staff by stating that he was the 

new district judge and not Judge Robert Yazzie, and he 

expects their cooperation. 

Mr. Bowman directly violated Canon Nine which directs 

him to navoid even the appearance of professional 

impropriety." Specifically, Mr. Bowman violated the 

disciplinary rule which states: 

DR-9-101 Avoiding Even the Appearance of 
Impropriety. 

(C) A lawyer shall not state or imply that 
he is able to influence improperly or 
upon irrelevant grounds any tribunal, 
legislative body, or public official. 

Mr. Bowman engaged in conduct showing extreme examples of 

impropriety. Mr. Bowman held himself out as a judge of the 

district court when he was not. Mr. Bowman took over the 

district judge's chair and held a sham hearing which resulted 

in a purported judgment favorin9 the parties who purported to 

appointed him to the bench. Mr. Bowman clearly stated 

through his conduct that he is able to influence the outcome 

of the proceedings in the Window Rock District Court. 

It is appropriate here to remind every member of the 

NNBA of their duty as set forth in Ethical Consideration 9-6, 

Am-=:dcaii .;a:;: Association Code of Professional Responsibility. 

Every lawyer owes a solemn duty to uphold the 
integrity and honor of his profession; to 
encourage respect for the law and for the 
courts and judges thereof; to observe the 
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Code of Professional Responsibility; to act 
as a member of a learned profession, one 
dedicated to public service; to cooperate 
with his brother lawyers in supporting the 
organized bar through the devoting of his 
time, efforts, and financial support as his 
professional standing and ability reasonably 
permit; to conduct himself so as to reflect 
credit on the legal profession and to inspire 
the confidence, respect, and trust of his 
clients and of the public; and to strive to 
avoid not only professional impropriety but 
also the appearance of impropriety. 

III. 

Mr. J. Tonny Bowman's activities is a prime example 

of conduct unbecoming a member of the Navajo Nation Bar 

Association. For these reasons it is the order of this Court 

that Mr. J. Tonny Bowman is permanently disbarred from the 

Navajo Nation Bar Association effective this date. The 

Navajo Nation Bar Association is directed to notify the 

members of the Bar and the district courts of this Court's 

order. 

Filed this 
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A-CV-13-89 

SUPREME COURT OF THE NAVAJO NATION 

In the Matter of: Certified Questions II 

WR-CV-99-89 

The Navajo Nation, et al., Plaintiffs, 

v. 

Peter MacDonald, et al., Defendants. 

OPINION 

Before TSO, Chief Justice, BLUEHOUSE and AUSTIN, Associate 
Justices .. 

Questions Certified from the Window Rock District Court, the 
Honorable Robert Yazzie presiding. 

Per curiam. 

This is a decision on the final three questions 

certified to this Court by the Window Rock District court. 

The questions are: (1) Is the Chairman empowered to 

terminate a probationary judge by action of the Chairman 

alone; (2) Is the probationary judge required to disqualify 

himself from a proceeding over which the judge is presiding 

and in which the Chairman is a party defendant when, 

subsequent to the commencement of the action and entry of a 

restraining order by the judge against the Chairman, the 

Chairman purports to remove the judge and declares his 

intention to refuse permanent appointment to the judge; and 
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(3) Does the Navajo Tribal Council have the authority to 

relieve the Chairman of the Navajo Tribal Council and the 

Vice Chairman of the Navajo Tribal Council of their executive 

and legislative authority and place them on administrative 

leave with pay. 

I. 

On March 29, 1989, Judge Robert Yazzie of the Window 

Rock District Court certified four questions to this Court. 

On March 30, 1989, we accepted the four questions as proper 

questions for decision pursuant to Navajo Housing Authority 

v. Betsoi, 5 Nav. R. 5 (1984). 

On March 31, 1989, we decided one of the four 

questions certified. In re: Certified Questions r. 
, 

A-CV-13-89 (March 31, 1989). This Court may decide certified 

questions without benefit of briefs, but in this case we 

exercised our discretion and allowed briefs from the parties. 

As the temporary restraining order (TRO) entered ~y the 

Window Rock District Court was set to expire on April 6, 

1989, we ordered all briefs be filed by 5:00 P.M., April 3, 

1989. 

On April 3, 1989, five briefs were filed with this 

Court. On the same date Mr. Thomas Hynes filed a "Notice of 

Intent to Withdraw• as counsel for the defendants. Several 

defendants then filed requests for an extension of time to 

rl1~ L~i~fs citing Mr. Hynes' withdrawal. This Cc:.:::-t 

extended the time for filing of briefs for all parties to 

5:00 P.M., April 10, 1989. Under the provisions of Rule 18 
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of the Navajo Rules of Civil Procedure the TRO was extended 

for another fifteen days. 

II. 

Certified Question one is: Is the Chairman empowered 

to terminate a probationary judge by action of the Chairman 

alone? The answer is no. The Chairman of the Navajo Tribal 

council is not empowered to act alone in either removing a 

probationary judge or denying a permanent appointment to a 

probationary judge. 

The Navajo Tribal Code laws on the Judicial Branch 

provide two ways by which a probationary judge can be 

terminated. The first is by removal and the second is by 

denial of permanent appointment. In either case the Chairman 

cannot act until after the Judiciary Committee of the Navajo 

Tribal Council has formally acted by recommendation. 

A. 

The law governing removal of a probationary judge is 

7 N.T.C. § 355 (d). l 

At any time during the probationary term of 
any Chief Justice, Justice or judge, 
regardless of the length of service of such 
judge, the Judiciary Committee may recommend 
to the Chairman of the Navajo Tribal council 
that the probationary judge be removed from 
office. The Chairman of the Navajo Tribal 
Council, pursuant to such recommendation, may 
remove such probationary judge from office. 

If a probationary judge is to be removed prior to the 

expiration of tha probationary period, the Judiciary 

1. A construction of 7 N.T.C. § 352 is not necessary to a 
decision on the questions certified. 
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Committee must make a recommendation of removal to the 

Chairman. Pursuant to such recommendation, the Chairman must 

remove the probationary judge. No further removal proceeding 

is required. The removal is final. 

The statute reads that •[t]he Chairman of the Navajo 

Tribal Council~ pursuant to such recommendation, may remove 

such probationary judge from office.• The use of the word 

•may• appears to give the Chairman discretion to deny the 

recommendation of removal: however, the actual word used in 

the statute is not necessarily controlling when determining 

whether a duty of a public official is discretionary or 

mandatory. If a statute directs the doing of something for 

the public good or for the benefit of a third person, even 

though worded as discretionary, it will be considered 

mandatory. Supervisors of Rock Island County v. United 

States, 71 U.S .. 419 (1867): Brooke v. Moore, 60 Ariz. 551, 

142 P.2d 211 (1943); State ex rel. Robinson v. King. 86 N.M. 

231, 522 P.2d 83 (1974). 

The statute providing for removal of a probationary 

judge is not discretionary because the statute gives the 

public an overwhelming and compelling interest in insuring 

that only qualified and ethics conscious individuals become 

judges. The Navajo public has an interest in a strong and 

independent judiciary. Navajo sovereignty is strengthened by 

a strong independent judiciari. Pc~ th~se reasons a 

probationary judge who has been determined to be unfit for 

office by the Judiciary Committee must be removed by the 
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Chairman. The public is protected by the removal of the 

judge. 

B. 

The law governing denial of permanent appointment to 

a probationary judge is 7 N.T.C. § 355 (a), (c), and (d). 

(a) The Chairman of the Tribal Council 
shall appoint the Chief Justice, Associate 
Justices, and District Court Judges with 
confirmation by the Navajo tTribal Council 
from among those recommended by the Judiciary 
Committee of the Navajo Tribal Council. 

{c) A probationary Chief Justice, 
Justice or Judge shall not be recommended for 
permanent appointment unless he or she has 
successfully completed a course of training 
accredited for judges and he or she has a 
satisfactory performance evaluation as 
determined by the Chief Justice and the 
Judiciary Committee of the Tribal Council. 

(d) .... At the conclusion of the 
two-year probationary term, the Judiciary 
Committee shall review the record and 
qualifications of each probationary judge and 
shall recommend to the Chairman whether or 
not each probationary judge has 
satisfactorily completed the probationary 
term and should be appointed to a permanent 
position. The Chairman shall not appoint to 
a permanent position any judge not 
recommended by the Judiciary Committee, but 
the Chairman, at his discretion, may appoint 
any judges recommended by the Judiciary 
Committee to permanent positions. The 
appointments shall be submitted to the Navajo 
Tribal council for confirmation. 

Upon initial appointment as a probationary judge, the 

judge serves a probationary term of two years. 7 N.T.C. § 

355 (b). During the probationary term the judga 

successfully complete a course of training accredited for 

judges and have a satisfactory performance evaluation as 
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determined by the Chief Justice and the Judiciary Committee. 

7 N.T.C. § 355 {c). At the .conclusion of the probationary 

period the judge is evaluated and recommended for or against 

permanent appointment. 

The process for either appointment to permanent judge 

or denial of appointment to permanent judge begins with the 

Chief Justice. A recommendation either for appointment or 

denial of appointment to permanent judge is made by the Chief 

Justice pursuant to 7 N.T.C. § 371. The Chief Justice has 

first hand knowledge of the work of the probationary judge 

during the probationary term. The Chief Justice's 

recommendation will be based upon the training requirement 

and the performance evaluation required under 7 N.T.C. § 355 

{c). 

The Chief Justice's recommendation for either 

appointment or denial of appointment proceeds to the 

Judiciary Committee. The Committee makes an independent 

determination of the training requirement and whether the 

probationary judge has performed satisfactorily over the two 

year probationary term. 7 N.T.C. § 355 {c) and {d). The 

Judiciary Committee then makes either (1) a recommendation 

for appointment of the probationary judge as permanent judge 

or (2) a recommendation that the probationary judge be denied 

permanent appointment. 

If tha Judiciary Committee recommends that the 

probationary judge be denied permanent appointment, the 

Chairman must deny the appointment. This directive flows 
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from a provision in 7 N.T.C. § 355 (d) which states that 

•[t]he chairman shall not appoint to a permanent position any 

judge not recommended by the Judiciary Committee.• This 

provision mandates a Chairman to deny an appointment to a 

judge recommended for denial by the Committee, because the 

law requires a Chairman to appoint judges to permanent 

positions "from among those recommended [for appointment] by 

the Judiciary Committee of the Navajo Tribal council.:• 7 

N.T.C. § 355 (a). 

The Chief Justice and the Judiciary Committee have 

seen the performance of a probationary judge during the 

probationary term. The Chairman has not. The Chief Justice 

and the ~udiciary Committee have conducted periodic 

evaluations of the probationary judge while on probation. 

The Chairman has not. The Chief Justice and the Judiciary 

Committee are in prime position to determine if a 

probationary judge is fit for continued service as permanent 

judge. The Chairman is required to follow the Judiciary 

Committee's recommendation of denial. 

Different events occur if the Judiciary Committee 

recommends a probationary judge to a permanent position. 

Upon receiving the recommendation for appointment, "the 

Chairman, at his discretion, may appointment [the] judge 

recommended by the Judiciary Committee to [a] permanent 

position[]. The appointment(] shall ba submitted to the 

Navajo Tribal Council for confirmation.• 7 N.T.c. § 355 (d). 

The words •at his discretion• seems to imply that the 
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Chairman can overrule the Judiciary Committee's 

recommendation for appointment at the outset. However, the 

legislative scheme for this particular statute, and others in 

the Judicial Reform Act of 1985, does not allow for that 

interpretation. 

History proves that the Navajo Tribal council 

intended the Navajo court system to be strong and 

independent. For example, in_l958, the Council stated: 

{4) In order to give adequate authority 
to the judges, obtain the best qualified 
personnel for the courts and to remove the 
judges, insofar as possible, from the 
pressure of politics in making decisions and 
enforcing the law, it is essential that 
Navajo Tribal judges hereafter be appointed 
rather than elected. 

Navajo Tribal council Resolution C0-69-58 {October 16, 1958). 

In 1985, in the Judicial Reform Act, the Council again 

stated: 

(9) If the Navajo Nation is to continue 
as a sovereign Nation and to move forward 
toward the reality of a three branch form of 
government, the Supreme Judicial Council must 
cease to exist, as Tribal sovereignty 
requires strong and independent Tribal courts 
to enforce and apply the law. 

{13) In furtherance of the goal of 
strengthening the Courts of the Navajo 
Nation, the Judicial Branch must have a court 
which wilt hear cases on appeal and render a 
final judgment based on law, equity, and 
tradition. The Supreme Court will be that 
court, a court which will have final 
appellate jurisdiction. 

{14) Title 7 of the Navajo Tribal Cvu~ 
must be amended in order to carry out the 
intent of strengthening the Navajo Nation 
Courts by providing for the redesignation of 
the Navajo Tribal Court of Appeals as the 
Supreme Court of the Navajo Nation. 
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permanent appointment the Chairman must forward that 

appointment to the Navajo Tribal Council for its decision. 

The Chairman's discretion is limited to making known 

his reasons why the Judiciary Committee's recommendation for 

appointment must not be granted. The Chairman must send the 

Committee's recommendation and his reservations to th& 

Council. The Navajo Tribal council will make a final 

decision as to whether to grant permanent status to this type 

of probationary judge. This is how the laws governing 

appointment of permanent judges must be interpreted so that 

the checks and balances implicit in these laws will work. 

This certified question concerns a letter dated March 

16, 1989, wherein Chairman Peter MacDonald Sr. declined to 

appoint.Judge Robert Yazzie as permanent judge of the Navajo 

Nation. Judge Yazzie has been recommended for a permanent 

appointment as district judge of the Navajo Nation by the 

Chief Justice and the Judiciary Committee of the Navajo 

Tribal Council. Chairman MacDonald's denial of appointment 

to Judge Yazzie is not final under Navajo law. The final 

decision rests with the Navajo Tribal Council. In addition, 

there is still the question of whether Chairman MacDonald has 

legal authority to review the appointment of Judge Yazzie. 

For these reasons Judge Robert Yazzie is still a valid judge 

of the Navajo Nation until denied appointment by the Navajo 

Tribal council. 

III. 

Certified question two is: Is the probationary judge 
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required to disqualify himself from a proceeding over which 

the judge is presiding and in which the Chairman is a party 

defendant when, subsequent to the commencement of the action 

and entry of a restraining order by the judge against the 

Chairman, the Chairman purports to remove the judge and 

declares his intention to refuse permanent appointment to the 

judge? The answer is no. Like certified question one, this 

question arises out of a particular set of facts. 

A. 

On January 10, 1989, the Chief Justice recommended 

probationary Judge Robert Yazzie for permanent appointment. 

On January 13, 1989, the Judiciary Committee recommended 

Judge Yazzie for permanent appointment. Both recommendations 

were conveyed to Chairman Peter MacDonald Sr. on January 20, 

1989. on March 22, 1989, Navajo Nation v. MacDonald, 

WR-CV-99-89, was filed in Window Rock District Court and a 

TRO (Temporary Restraining Order) requested. Judge Yazzie 

granted the TRO. on March 23, 1989, Chairman MacDonald and 

the other defendants filed a petition for a writ of 

prohibition arguing that the Navajo Nation Sovereign Immunity 

Act barred the action and therefore the District Court lacked 

jurisdiction. At the insistence of defendants' counsel, oral 

arguments on the alternative writ were heard at 4:00 P.M. on 

March 23, 1989. At approximately 5:05 P.M. on March 23, 

1989, a letter dated March 16, 1989, and signad ~y Chairman 

MacDonald was delivered to the Office of the Chief Justice. 

The letter stated that Chairman MacDonald was declining Judge 
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Yazzie's permanent appointment and that from March 16, 1989, 

he was no longer a judge. 

B. 

on February 6, 1978, the judges of the Navajo Nation 

agreed to abide by the Code of Judicial Conduct as 

promulgated by the American Bar Association. canon JC is 

that part of the Code setting standards for disqualification. 

It states: 

3C: Disqualification. 

(1) A judge should disqualify himself in a 
proceeding in which his impartiality 
might reasonably be questioned, 
including but not limited to instances 
where: 

(a) he has a personal bias or prejudice 
concerning a party, or personal 
knowledge of disputed evidentiary 
facts concerning the proceeding: 

(b) he served as lawyer in the matter 
in controversy, or a lawyer with 
whom he previously practiced law 
served during such association as a 
lawyer concerning the matter, or 
the judge or such lawyer has been a 
material witness concerning it: 

(c) he knows that he, individually or 
as a fiduciary, or his spouse or 
minor child residing in his 
household, has a financial interest 
in the subject matter in 
controversy or in a party to the 
proceeding, or any other interest 
that could be substantially 
affected by the outcome of the 
proceeding: 

(d) he or his spouse, or a person 
within the third degree of 
relationship to either of them, or 
the spouse of such a person: 

(i) is a party to the proceeding, 
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or an officer, director, or 
trustee of a party; 

(ii) is acting as a lawyer in the 
proceeding; 

(iii) is known by the judge to have 
an interest that could be 
substantially affected by the 
outcome of the proceeding; 

(iv) is to the judge's knowledge 
likely to be a material 
witness in the proceeding. 

Although this is a certified question from the 

district court, where certification was consented to by 

counsel for the plaintiffs and counsel for Chairman MacDonald 

and other defendants, the Court will examine the question 

from the perspective of the parties. 

The answers to certified questions numbers one and 

three makes it clear that the Chairman is only one step in 

the process of appointing or terminating a judge. The same 

is true for the Navajo Tribal Council. Thus, the interests 

of both parties are balanced. We will not hold that a 

probationary judge must disqualify himself in all matters in 

which any person or entity involved in his tenure as 

probationary judge and the permanent appointment process is a 

party. That will defeat the intent and legislative scheme of 

Title 7. The intent and legislative scheme of Title 7 is to 

guarantee an independent judiciary. We will not hold that 

intent and scheme ineffective. 

If a moving party acts deliberately with an ulterior 

motive to provoke a judge to become biased or prejudiced 

against that party, the judge will not be disqualified. 
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Smith v. Smith, 115 Ariz. 299, 564 P. 2d 1266 (1977). --•A 

party· cannot engage in conduct which has the outward 

appearance of being improper, and then complain of the 

consequences when its conduct is taken at face value.• In re 

Union Leadership Corp., 292 F. 2d 381, 391 (1st Cir. 1961). 

The personal bias or prejudice concerning a party 

which is sufficient to disqualify a judge must arise from 

• an extra judicial source and result in an opinion on 

the merits on some basis other than what the judge learned 

from his participation in the case.• .United States v. 

Grinnell Corp., 384 U.S. 563 (1966). "A judge's reasonable 

belief that a party was acting with a purpose of 

disqualifying him, his conclusion that such action was 

contemptuous and reprehensible, and even a very considerable 

showing of irritation, is in no way equivalent to personal 

bias and prejudice.• In re Union Leadership Corp., Id. at 

,390. 

Waiver of disqualification will be found where a 

party having knowledge of the facts upon which 

disqualification would be grounded asks the court to rule on 

material issues. State v. Chavez, 45 N.M. 161, 113 P. 2d 

179, 187 (1941). In this situation the existence of the 

March 16, 1989 letter was unknown to. this Court, to Judge 

Robert Yazzie and presumably to the plaintiffs at the time of 

the hearing on the TRO and the hearing Ou th~ ~~:;uc~t for an 

alternative writ. The only conclusion that the Court can 

reach is that defendants have waived disqualification. c:i the 
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grounds that the defendants failed to move for 

disqualification at the outset. 

It is puzzling why defendants did not ask for a writ 

of prohibition to Judge Yazzie on the grounds that he had 

been terminated as a judge and therefore had no jurisdiction 

to act. Instead the defendants asserted only the bar of the-

Sovereign Immunity Act. 

If any grounds for disqualification exists, they must 

be asserted to Judge Robert Yazzie and ruled upon by him. In 

the answer to the first certified question the Court has 

concluded that Judge Robert Yazzie has not been terminated as 

judge and that he does not lack jurisdiction to hear the case 

of Navajo Nation v. MacDonald, WR-CV-99-89. This does not 

foreclose any motions for disqualification which any party 

may properly make to the district court. 

IV. 

The final certified question is: Does the Navajo 

Tribal Council have the authority to relieve the Chairman of 

the Navajo Tribal Council and the Vice Chairman of the Navajo 

Tribal Council of their executive and legislative authority 

and place them on administrative leave with pay? The answer 

is yes, but after certain conditions are met. The Court will 

approach this question as proposed by defendants' counsel, 

Mr. Thomas Hynes: 

The defendants would ask this Court to forget 
about the political ramifications of its 
decision. Forget about.what is in the best 
interests of Peter MacDonald and Johnny R. 
Thompson. Forget about what is in the best 
interests of Leonard Haskie and Irving 
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Billie. Forget about what is in the best 
interests of various members of the Tribal 
Council. Forget about what is in the best 
interests of all the politicians who are 
jockeying for position on the Navajo 
Reservation, and rather think about what is 
in the best interests of the Navajo 
People .... (Emphasis added). 

Defendants' Brief on Certified Question Four at 27 (Filed 

April 10, 1989). 

A. 

What authority the Navajo Tribal Council has and what 

authority the Chairman and Vice Chairman have is best 

answered by reviewing the history of the Navajo Tribal 

government, the creation of the Offices of Chairman and Vice 

Chairman, and the allocation of power~ within the Navajo 

government. The briefs for the parties argued these points. 

We initially reject the defendants' argument that 

•[t]he relationship between the Chairman and Vice Chairman 

and the Tribal council must be viewed in the light in which 

it existed in February of 1989.• Defendants' Brief at 6. 

The Navajo government has operated in varying forms over the 

centuries and the history of the Navajo people goes ·even 

further back in time. It would be a mistake to consider only 

a minute fraction of Navajo governmental existence. 

The first attempt to form a centralized government 

for the Navajo people occurred at Fort Sumner, New Mexico. 

On May 29, 1868, ten (10) Navajo men were selected by the 

Navajos then in captivity to serve as their delegates in 

consummating a treaty with the United States. One of the ten 

men, Barboncito, was selected by the delegates as their 
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Chief. General William Sherman, on behalf of the United 

States, recognized Barboncito as the Chief of all the 

Navajos. Whatever power Barboncito had over the Navajo 

people at that time was apparently given by General Sherman. 

General Sherman said: 

We will now consider these ten men your 
principal men and we want them to select a 
chief, the remaining to compose his Council 
for we can not talk to all the Navajos. 
Barboncito was unanimously elected Chief 
now from this time out you must do as 
Barboncito tells you, with him we will deal 
and do all for your good. When we leave here 
and go to your own country you must do as he 
tells you and when you get to your country 
you must obey him.... 

Record of the Navajo Treaty - 1868 at 7 (K.C. Publications 

1968). 

In 1923, the present Navajo Tribal Council was 

established by regulations promulgated by the Commissioner of 

Indian Affairs and approved by the Assistant Secretary for 

Indian Affairs. The Navajo Tribal Council was "created (as] 

a continuing body to be known as and recognized as the 

'Navajo Tribal Council' with which administrative officers of 

the (United States] government may directly deal in all 

matters affecting the tribe.• Regylations Relating to the 

f!avajo Tribe of Indians§ 3 (January 7, 1923). 

The original Tribal Council was selected to act on 

behalf of the Navajo people in approving mineral leases on 

Navajo lands. R.W. Young, A Politic~! Hi~tcl:"1 of the Navajo 

l'.!:i12g (1978): see also, Brief of Carol K. Retasket at 13: 

Brief of Amicus curiae on Behalf of Plaintiffs at 4. The 
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regulations further established the positions of Chairman and 

Vice Chairman of the Navajo Tribal Council. The Chairman was 

to be elected by the Council delegates by majority vote from 

outside the Council membership, and the Vice-Chairman was to 

be elected from the Council membership. Regulations at§ 10. 

In the summer of 1923, the newly created Tribal 

Council adopted the form of government proposed by the 

Commissioner's regulations and thereby agreed to the creation 

of the Offices of Chairman and Vice Chairman. The original 

Tribal council elected its first Chairman, Chee Dodge, from 

outside its membership on July 7, 1923. The Vice-Chairman 

was not elected until 1928. The first public election of the 

Chairman and Vice Chairman was not until 1938. R.W. Young, A 

Political History of the Navajo Tribe (1978). 

The original Navajo Tribal Council wasted no time in 

exercising authority as the governing body of the Navajo 

Nation. In 1923, the Council gave the Commissioner to the 

Navajo Tribe broad power of attorney to sign oil and gas 

leases on behalf of the Navajo Nation. The Council revoked 

this power in 1933. R.W. Young, A Political History of the 

Navajo Tribe (1978). 

In the ensuing years the Council gave the Office of 

Chairman authority to appoint executive committees to oversee 

routine tribal matters, to sign business documents on behalf 

~f the Council, and to create plans of operations and 

modifications to tribal enterprises to facilitate tribal 

funds. Salaries were even approved for the Chairman and Vice 
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Chairman. Navajo Tribal council Resolutions of April 10. 

1937; July 19. 1937; October 14. 
'.• 

1949; and May 8. 1951. 

The council's delegation of authority to the Office 

of Chairman increased substantially since the 1930s. The 

Navajo Tribal Code is replete with laws proving the source of 

power to be exercised by the Chairman and Vice Chairman is 

the Navajo Tribal'council as the governing body of the Navajo 

Nation. some examples are: (1) 2 N.T.C. § 343 (c}(l) which 

allows the Chairman to chair the Advisory Committee: (2) 2 

N.T.C. § 374 (b) (5) which empowers the Chairman and the 

Budget and Finance Committee to review and approve contracts, 

subcontracts, and agreements which do not exceed $50,000.00: 

and 2 N.T.C. § 1001 which outlines the powers and duties of 

the Chairman and Vice Chairman as follows: 

(a} The Chairman of the Navajo Tribal 
Council shall preside over the deliberations 
of the Council and shall also act with full 
authority as the chief executive officer of 
the Tribe's administrative organization in 
the conduct, supervision, and coordination of 
Tribal programs as approved by the Council. 
He shall have ultimate responsibility for the 
proper and efficient operation of all Tribal 
executive divisions and departments. He 
shall represent the Tribe in negotiations 
with governmental and private agencies and 
meet with many Off-Reservation organizations 
and groups in order to create favorable 
public opinion and good will toward the 
Navajo Tribe. The Chairman shall appoint 
various standing Committees, including the 
Advisory Committee,, within the Council, 
boards and commissions within and outside the 
council, to help in determining Tribal policy 
and p4vC~dures and to suggest appropriate 
action on resolutions. 

The Chairman's functions include but are 
not limited to those set out in this 
subsection. 

(b) The Vice-Chairman of the Tribal 
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council, during the absence of the Chairman, 
shall preside over Tribal Council meetings
and when so directed by the Chairman, perform 
designated duties of the chief executive 
officer. The Vice-Chairman may preside over 
meetings of the Advisory Committee and can 
sign documents on behalf of the Tribe when 
authorized by the Tribal Council. 

Even the statutes say that the Chairman is •chairman of the 

Navajo Tribal Council~ and not of the Navajo Nation. 

N.T.C. § 281 (a). The same is true for the Vice Chairman of 

the Navajo Tribal Council. ~ N.T.C. § 282 (a). 

After reviewing the history of the relationship 

between the council and the Chairman and Vice Chairman we 

conclude all authority of the Offices of Chairman and Vice 

Chairman are derived from the Council. The powers are 

incumbent in the Offices to be exercised by those people 

elected by the Navajo people to these two Offices. The 

powers are there to be exercised in the best interests of the 

Navajo people. 

There is nothing in either the history of the present 

Navajo government or in the Tribal Code to support the 

argument that the source of the Chairman's and Vice 

Chairman's governmental authority is the voting public. In 

addition, there is nothing to support the argument that the 

Offices of Chairman and Vice Chairman are independent and 

separate from the Navajo Tribal Council. They all live in 

the same hogan and need each other to function. 

The Navajo Tribal Council clearly has authority to 

withdraw, limit, or supervise the exercise of power it gives 

to the Offices of Chairman and Vice Chairman. The power to 
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create an office and delegate authority to that office 

includes the power to abolish, withdraw, limit, or supervise 

exercise of those powers by the office holder. The Navajo 

Tribal Council can prevent a Chairman or Vice Chairman from 

exercising certain powers it has delegated to the Offices of 

Chairman and Vice Chairman and the Council can specify how 

those powers can be exercised. The latter has frequently 

been done by the Council as shown by the history of the 

Navajo government. 

B. 

The question then arises whether the Navajo Tribal 

Council can place a Chairman or Vice Chairman on 

administrative leave with pay. The answer is yes, because 

the power to place these officials on leave is a part of the 

power the council has to withdraw, limit, or supervise the 

exercise of powers it has bestowed on the Offices of Chairman 

and Vice Chairman. 

Arguments are made that a Chairman or Vice Chairman 

cannot be put on administrative leave with pay because there 

are no provisions in the Navajo Tribal Code for placing these 

public officials on leave. True, such provisions are not in 

the Code, but to so hold ignores the fact that the Offices of 

Chairman and Vice Chairman were created by the Council and 

whatever powers are incumbent in those Offices were placed 

there by the Council. Without the Council gi¥ing ~nd 

defining those powers the Chairman's or Vice Chairman's 

powers would not exist. If a Chairman or Vice Chairman is 
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not exercising powers as defined by the Council, or if the 

powers are not exercised in the best interests of the Navajo 

people, or if the powers are being used to provide for 

personal gain or profit, then surely the Council can restrict 

use of those powers. 

Arguments are also made that placing a Chairman o~ 

Vice Chairman on administrative leave with pay is the same as 

removal of these officials from office. We disagree. 

The Navajo Personnel Policies and Procedures, 

appended as Memorandum No. 1 to Title Two of the Navajo 

Tribal Code, is instructive on administrative leave. Section 

14, labeled administrative detail, states: 

In unusual circumstances, involving 
.expediency or necessity, it may be necessary 
for an employee to absent himself from his 
regular duties and enter upon a period of 
administrative detail for such purposes and 
duties as may be determined to be in the best 
interest of the Tribe.... After completing 
this special administrative detail to the 
fullest satisfaction of the Tribe, the 
employee shall be entitled to return to his 
same job with commensurate fringe benefits. 

The test for whether the official is on 

administrative leave is as follows. Within the Navajo 

Nation, administrative leave is invoked in unusual 

circumstances, involving expediency or necessity, for such 

purposes as may be determined to be in the best interests of 

the Navajo Nation. The leave must be for a specified period 

of time, and during this time the employee is to absent 

himself from his regular duties. Administrative leave does 

not remove a person from his position. The person is 
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entitled to return to his same job with commensurate fringe 

benefits after the Tribe is fully satisfied that the person 

may resume his duties. 

In contrast to administrative leave, removal is the 

'dismissal of an official from office. Black's Law Dictionary 

1164 (5th ed. 1979). The official removed has no further 

ties to the office from which removed, no right to exercise 

powers of the office, no position or title, and no attendant 

pecuniary benefits. The removed official is not entitled to 

return to his same job and he cannot assume and exercise the 

powers incumbent in the office. 

Although the Chainnan and Vice Chairman receive 

pecuniary and other fringe benefits from their positions, 

this Court is not holding that the Navajo Personnel Policies 

and Procedures apply to these officials. Section 14 of the 

Personnel Policies is used only to establish the test to be 

used by the district court in detennining whether an official 

is on administrative leave or is in fact removed. 

c. 

Certain grounds must exist before the Navajo Tribal 

Council can consider placing a Chairman or Vice Chairman on 

administrative leave. No Chairman or Vice Chairman should be 

placed on leave simply because a majority of the Tribal 

Council disagree with his policies or because of a 

personality conflict bet.aan thas& officials. 

Public officials serving in the Navajo government, no 

matter what position they hold, are trustees of the Navajo 
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people. These government officials occupy a fiduciary 

relationship to the Navajo people. The Navajo people have 

placed a high degree of trust in these officials, therefore, 

Navajo government officials owe an undivided duty to the 

Navajo people to serve the best interests of the Navajo 

people. 

All Navajo government officials are obligated to 

exercise the powers of their offices honestly, faithfully, 

legally, ethically, and to the best of their abilities, in a 

way which is beyond suspicion of irregularities. In short, 

these officials are obligated to perform primarily in the 

best interests of the Navajo people. The Navajo people do 

not expect their officials to exercise powers corruptly or 

use powers for personal gain or profit. In fact, 2 N.T.C. § 

1001 places a duty on the Chairman to •represent the Tribe in 

negotiations with governmental and private agencies and meet 

with many off-reservation organizations and groups =i=n-=o=r=d=e=r 

to create favorable public opinion and good will toward the 

Navajo Tribe.• (Emphasis added). 

The Navajo traditional concept of fiduciary trust of 

a leader (naat'aanii) is just as relevant here. After the 

epic battles were fought by the Hero Twins, the Navajo people 

set on the path of becoming a strong nation. It became 

necessary to select naat'aaniis by a consensus of the people. 

A naat'aanii was not a powerful politician ncr was he 

a mighty chief. A naat'aanii was chosen based upon his 

ability to help the people survive and whatever authority he 
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had was based upon that ability and the trust placed in him 

by the people. If a naat'aanii lost the trust of his 

people, the people simply ceased to follow him or even listen 

to his words. The naat'aanii indeed was expected to be 

honest, faithful and truthful in dealing with his people. 

The Navajo Tribal Council can place a Chairman or 

Vice Chairman on administrative leave with pay if they have 

reasonable grounds to believe that the official seriously 

breached his fiduciary trust to the Navajo people and if the 

leave will be in the best interests of the Navajo Nation. 

Leave which is in the best interests of the tribe will serve 

to protect the tribe against conduct which threatens or has 

some direct effect on the property and resources of the 

tribe, or the political integrity, economic security or 

health, safety, and welfare of the tribe. 

Serious allegations pointing to breach of fiduciary 

duties of the Chairman or Vice Chairman solicited under oath 

by a properly authorized investigatory body qualify as 

grounds for placing the official on administrative leave with 

pay. These allegations of misconduct may involve fraud, 

bribery, receipt of kickbacks, or of the official's 

involvement in a conspiracy to coverup misconduct, or to 

personally profit from transactions involving Navajo public 

property. A Chairman or Vice Chairman may be put on 

awniHi~LL~tive leave if serious allegations of crimin3l 

activity are lodged against him which if brought in a state 

or federal tribunal would be charged as a felony. 
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serious allegations of any of the factors given in 

11 N.T.C. § 211 combined with some evidence of those 

allegations are also grounds for placing a Chairman or Vice 

Chairman on administrative leave. Administrative leave may 

be an option prior to initiating proceedings for removal 

under this section. Serious allegations combined with some. 

evidence that a Chairman or Vice Chairman may have violated a 

tribal law which if proven true would subject the official to 

removal is another ground. 

If a felony charge is actually brought against a 

Chairman or Vice Chairman in a federal or state court, or if 

either a criminal charge or civil suit stemming from 

violation of the public trust is brought against these 

officials in Navajo court, then those grounds may be used to 

place the official on administrative leave. 

D. 

The question finally posed is what are the due 

process requirements, if any, attendant to the process of 

putting a Chairman or Vice Chairman on administrative leave. 

The Navajo Nation Bill cf Rights, 1 N.T.C. § 3 (1986), 

states: 

Life, liberty and the pursuit of happiness 
are recognized as fundamental individual 
rights of all human beings. Equality of 
rights under the law shall not be denied or 
abridged by the Navajo Nation on account of 
sex nor shall any person within its 
jurisdictiuii l:.c denied equal protection in 
accordance with the laws of the Navajo 
Natioq, nor be deprived of life, liberty or 
property, without due process of law. Nor 
shall such rights be deprived by any bill of 
attainder or ex post facto law. 
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Navajo law governs the interpretation of due process 

under the Navajo ·Bill of Rights and the Indian Civil Rights 

Act, 25 U.S.C. § 1302 (8) (1968). Billie v. Abbott, 

A-CV-34-87 (November 10, 1988). Due process under the Navajo 

Bill of Rights and the Indian Civil Rights Act 

must be interpreted in a way that will 
enhance Navajo culture and tradition.... To 
enhance the Navajo culture the Navajo courts 
must synthesize the principles of Navajo 
government and custom law. From this 
synthesis Navajo due process is formed. 

When Navajo sovereignty and cultural 
autonomy are at stake, the Navajo courts must 
have broad based discretion in interpreting
the due process clauses of the ICRA and NBR, 
and the courts may apply Navajo due process 
in a way that protects civil liberties while 
preserving Navajo culture and 
self-government. 

Billie v. Abbott, .Ig at 20. 

The right to a due process hearing is required only 

upon a showing of governmental action which adversely affects 

a person's life, liberty or property interest. Yazzie v. 

Jumbo. s Nav. R. 75, 76 (1986). Procedural due process 

requires notice, an opportunity to be heard and to defend 

before a tribunal with jurisdiction to hear the matter. 

Yazzie, .Ig at 76. 

Any due process requirements attendant to placing a 

Chairman or Vice Chairman on administrative leave will depend 

upon a finding that the official's life, liberty or property 

interest has been adversely affected by ?r::·:::jc governmental 

action. In a prior case involving an elected official we 

said, •an elected official does not have a property right in 
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public office.• In re Removal of Katenay, A-CV-26-88 (March 

14, 1989), at 8. 

However, as in Katenay. a statutory scheme can be 

the source of due process rights for an elected official. Ig 

at 8. There are a number of basic protections which the 

Navajo Tribal Council should afford while placing a Chairman 

or Vice Chainnan on administrative leave. These are: (1) 

the Navajo Tribal Council must act in a properly convened 

session with a quorum as established in the Navajo Tribal 

Code: (2) an agenda must be properly adopted by the council 

although procedures for presentation of resolutions and for 

voting on resolutions are within the power of the Tribal 

Council: (3) the resolution placing a Chainnan or Vice 

Chairman on administrative leave must pass by a majority vote 

ot the Navajo Tribal Council present, see 2 N.T.c. § 172 (b): 

and (4) the resolution placing a Chainnan and Vice Chairman 

on administrative leave must not be a bill of attainder. 

A bill of attainder is apparently unknown to 

traditional Navajo culture. The parties did not argue 

anything from Navajo culture or tradition which would satisfy 

the elements of a bill attainder as commonly defined by 

American law. 

We adopt the common definition of bill of attainder, 

therefore, under the Indian Civil Rights Act and Navajo Bill 

u£ Rights, a bill of attainder is a law that legislati~c!y 

determines guilt and inflicts punishment upon an identifiable 

person or group without the protections of trial in the 
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Navajo courts. This definition has two elements: first, an 

element of punishment must be inflicted by some tribal 

authority other than tribal judicial authority; and second, 

an element of specificity,, that is, a singling out of an 

individual or identifiable group for infliction of 

punishment. 

Nixon v. Administrator of General Services, 433 u.s. 

425 (1977), recognizes three tests for determining whether 

punishment is present. These tests are adopted by this 

court. The first test is the historical experience test. 

This test determines punishment in terms of what historically 

has been regarded as punishment for purposes of bills of 

attainder and bills of pains under the law of England and the 

United states. The historical test may include what 

historically has been regarded as punishment under Navajo 

common law. See In re Estate of Belone, 5 Nav. R. 161 

(1987), for discussion of Navajo common law. The second test 

is the functional test. This test considers the extent to 

which a law challenged as a bill of attainder furtQers any 

nonpunitive purposes underlying the law. The third test is 

the motivational test. The inquiry here is whether the 

legislative record evinces a legislative intent to punish. 

The district court will determine wh~ther a 

resolution passed by the Navajo Tribal Council p+acing a 

Chairman and vice Chairman on administrative leave with pay 

is a prohibited bill of attainder. The district court will 

use the elements set forth above to make that determination. 
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Filed this 13th 
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2160 So Holly ~•ft 2: 
Denver. CO 80222 
1303) 753-1214 

MOUNTAIN STATES REGIONAi. OFFICE 
Oot01hyOaY10$01'\ 

January 16, 1990 
Stet:nenLPrvar 

St-,rc:o.,lid(. 

N1110na1 He~ners 
132 Wesl •3 Sir-,: 
New Yo,lr:, NY 10006 
1212194• 9!100 

No,m,n Ocwsen 
NCS.CCIII 

Ila Glasser 
Brian Miller 
U. S. Commission on Civil Rights Deaner Homes~ ......1121 Vermont Avenue, NW, Room 800 llo&lo..{ ~ CC..,,,C • 

Washington, D.C. 20425 

Dear Brian: 

In response to your recent inquiry, yes, the ACLU does receive on 
a regular basis complaints against tribes for violating the Indian 
Civil Rights Act. I know of at least six such requests within the 
past 12 months. I will list them for you briefly. 

1. A tribal member in eastern Washington called my office 
in October and alleged harassment by pol ice and discriminatory
actions by the tribal courts. When I asked if a letter to the 
tribal chairman might help, the caller asked me not to send such 
a letter because it probably would result in this person's
termination from tribal employment. 

2. A tribal member in South Dakota wrote my office in August
complaining about a wrongful termination from tribal employment. 

3. A tribal member from a Wyoming tribe claimed that he was 
impermissibly denied bail by a tribal court judge. The caller 
asked whether he could sue for damages now that he had been 
released. 

4. A tribal member in Oklahoma claimed that a tribal court 
wrongfully had given his land assignment to another person. 

5. A tribal member in South Dakota wrote my office alleging
that she had been terminated from her tribal employment in 
retaliation for exercising her free speech. 

6. A tribal member in Wyoming wrote a few weeks ago alleging
chat she had been terminated from her tribal employment for 
exercising her free speech and in violation of the tribe I s own 
grievance procedures. 

Htvlng; • Alaska • Idaho• Kanai • Uon11na • Nebraslta • Nedda 
New lle:dco • Notth DakoU • South Oakola • Utah • Wyomlng 
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Brian Miller 
January 16, 1990 
Page Two 

I'm enclosing a copy of the ACLU National Board's resolution 
regarding the ICRA. 

Sincerely yours, 

~I~ 
Stephen L. Pevar 

SLP:cmd 

Enclosure 
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5. Richard Zaclcs currently occupies all three positions -­
Treasurer o! the ACIJJ; Treasurer o! the ACIJJ Foundation; and 
Chainnan o! the BAJ: Committee. It he resigns as Treasurer of the 
ACIJJ, that vacancy may be tilled tor the remainder ot his tenn 
(until October 1989) by the ACLU Board o! Directors (Section 8 
(A) of the ACLU Constitution). We propose that James C. Calaway, 
a member of the Union, be elected to fill that tenn in the event 
of Richard Zacks' resignation. 

5. Consolidation of Organizational Committees 

The Board adopted the following proposals: 

1. The Ad Hoc Development Committee be tenninated; 

2. The Affiliate-Chapter Committee be tenninated: 

3. The proposal to create a Long-Range Planning Committee 
be withdrawn; 

4. The new committee to review !undraising rules proceed 
with an expanded agenda; and 

5. The Executive Committee should review the list of items 
proposed in 1988 by Fred Epstein as an agenda for the 
Long-Range Planning Committee to decide whether any 
specific item or items justifies further study at this 
time. 

6. Report of the Indian Rights Coffllnittee on Proposed 
Legislation to Extend Jurisdiction of Federal Courts over 
Indian Tribes and Tribal courts, 

The Board adopted the following resolution: 

•The ACIJJ, consistent with its support of both tribal rights 
and individual rights as set out in Policy #313, supports
legislation and programs aimed at assisting tribes to improve 
their judicial systems and the enforcement of Section 1302 of the 
Indian Civil Rights Act, assisting the tribes which desire 
constitutional revision and re!onn of their tribal governments. 

"The ACLU reiterates its support for some fonn of federal 
judicial review for violations o! the ICRA but does not support
the Hatch Bill as introduced. 

"The Board requests that the Indian Rights Committee and 
the stat! consider the policy issues involved in judicial review 
and report back to the Board with recommendations.• 
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