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‘1 PROCEEDINGS
2 CHAIRMAN GREEN: This morning we wiil have

3| Terry Eastland speak to us. He is the chief spokesman for the
4| Department of Justice and an expert in his own raight in the

S| area of civil rights.

6 He is the co—~author of an important civil rights

7| book, Accounting by Race, Eguality from the Founding Fathers
H

8| to Bacche-Weber, a bock which he co-authored with

9| Bill Bennett of the Department of Education.

10 Terry this morning is going to be speaking on what
11| the Administration has been doing to further the cause of
civil rights since President Reagan was elected 1n 1980.

-

Terry. *

LApplause. 1

15 MR. EASTLAND: Thank you. And thank you, Max.

16 I think it was Justice Frankfurter s wife whao once
17| said that the Justice typical}y made two mistakes when he

18 | would speak. The first was to depart +rom his text and the

19| second was to return to it. .
20 This morning I hope I will not make either of those

21 mistakes. I have ng text.

Instead, I thought what [ would do was try to fill

Ne 2V
23| the mandate of this morning’'s program by sharing with you, 1
24 | guess, in the course of 13 or 20 minutes, what the

25| Administration's paolicies are and what we have been going in

202 3WUT7-88565 Baksr. Hames £ Bukes =Reporting, Jne.
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regard to civil rights.

Then I thought we would just take guestions from
there as they come.

When Max called me and asiked me tu do this a couple
of months ago, 1 recall a philosophy professor I aonce had whom
I asked with regard toc a test we were about to have.

I said, "What are we going to be responsible for an
this test?"

And he said, "Responsible? W®Why, in philosophy, you
are responsible for the whole damn universe.'

I feel somewhat like that today inasmuch as civils
rights has come to implicate so many subjects that I may feel
someﬂhat responsible for almost everything we do in the
Administration.

However, my own area of knowledge is primarily at
the Department of Justice where 1 have been far the past two
vears with the exception of several we have spent at the
Department of Education where 1 was assisting Hill Bennett
during his transition.

However, as all of you here are quite well-aware,
the Federal Bovernment has quite a few statutes regarding
civil rights and many of the federal departments and agencies
have enforcement responsibilities including the Department of
Education, the Department of Labor, the Department of

Transportation -—- to name just several -—- and, of course, the




. 1| EEOC.

2 [his merning I thought I would like to focus on the
3| Department of Justice and what we have been doing in
4| particuiar. N
5 Toward that end, I thought I would begin this
6| morning by going aver some of the areas and what we have been
7| doing, just to trvy to give you a sense of some of the vital

)
8| statistics.
9 Dne of the areas in which we have been particularly
101 active has been in the area of criminal civil rights

11} violations. This is an area in which we have been especialily

ceoncerned since 1981. I think it is fair to say that we have

13 been more active in this area than any prev;cué
14| administration.
15 ) The area here deals with racial violence,
16| policemen’'s conduct, the abuse of aliens and migrant workers.
17| We have brought 195 criminal civil rights prosecutions.
18 Dur criminal section -~ the way the process works,
19! our criminal section as well as the U. 5. Attorney’'s Office
20| has screened about 10,000 complaints a year.
21 It is after this screening process that the FBI then
.73 will conduct investigations and we routinely investigate, I
23| think, 3,000 to 3,300 investigations each vear. -
24 It is probably a little bit sasier to make this a

25| reality as to what we are doing by describing at ieast a case

s ok o op .
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or two.

One of the maybe more dramatic instances of what the
Federal Guvernment can do and what we have done occurred a
couple of years agp in a case involving a jazz musician who
happened to be black. He was in Kansas City. He woulad play
his instrument at night often in a city park. He happened to
ba accosted one night and was beaten and clubbed to death, as

?

it happened.

The state authorities there tried to prosecute those
who did this and they were acquitted of those charges.

We were able to go in behind that, charge the
individual and he is now serving a sentence of life

-

Again, this is what the Federallﬁnvernment, I think,
is uniqﬁély positioned to do, is to be able to go in and see
that justice is done in a particular case. That is one
example of our efforts in the criminal civil rights area.

Let me turn to another area of our responsibility,
dealing with public employment. Sometimes people think the .
Justice Department deals with all the emplovment cases. We do
not —— or at least we do not have primary responsibility for
all of them.

We have primary responsibility for public emplovers,

that is, governmental entities —-— state and local

governments. Typically here we are speaking of police and

202 2U7-5565 Baker. Hames £ Buhes :szzo-:tirza, Tne.
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fire departments, county governments, city governments and not
private employers, although we do, of course get some private
employee cases that come to us through other channels.

In this area, we have filed or we have intervened as
parties since 1981 in 54 suits. This compares favorably, I
think, with the previocus Administration which had a level aof
activity that was camparﬁPle. It had Si employment éases, 10
of those, by the way, being amicus participation, or friend of
the court participation.

I think that sometimes figures maybe do not tell us
all that we need to know. We need to know, for example, how
many violations, total, there happen to be in the country
regarﬁing anvything. |

As the Attorney BGeneral says about mari juana, "We do
not get ;rap reports on mari juana so we do not knaw how much
is being eradicated.”

Similarly, with something l1ike this, again, in law
enforcement, you will not know how many cases are aout there or
how many instances of incrimination there might be but
nonetheless, we have been as active here as the previous
administration has and I would like to point out several
things that we have done in these cases.

Our approach in each of these cases since 1981 has

been to ask several things when we find a viciation.

Now, the first thing we ask for, of course, is an

202 2347-85605 Baﬁsz. Hames & Purkss :fes/;o-ztinq, The.
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immediate hait to‘all the discriminatory conduct on the part
of the esmplover.

The second is that we ask for make—-whoie reiiet for
each individual against whom there has been discrimination and
that is, we want to see each individual placed or returned to
the place —— put in the place he would have or she would have
been in, but for the diﬁcrimination, whether that is in terms
of hire or promotion. —

This has been the, again, the make-whole relief, the
effort to make an individual whele again whao has béen
discriminated against.

As well, we seek back pay. This may be part of the
make~-whole relief. Here again, the effort is to find ocut how
much pay might be awarded to a particular individual.

’ I might note here that in Fairfax County, Virginia,
which is a neighbor here o+ Washington, D.C., in 1982, a case
that had been in the works for several years, we managed to
there negotiate the largest back pay settlement in any
government, any Justice Department decree at least to date. N

I think the award in that case was almosi —— well,
1t was £2.7S5 miilion, I believe. There were &33 i1ndividual
recirpients total over these four vears —— now five years, [
might add —— that theres has been nearivy 1! million in total

back pay awards to individuals.

Again, this is all 1n an effort to make whole those

202 347-8865 R L. U . =R T e ' 7
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pecple who have been victims of discrimination.

As well and importantly, I think, in this area, we
have been seeking affirmative action. We have been seeking to
make a difference in the personnel and empioyment practices of
the public employer who was, in this case, guilty of the
discrimination.

I say we are trying to make a permanent change. AsS

'
vou all know and are gquite aware of, in prior administrations
there often was an effort to use goals or guotas —— in any
event, numerical deviqes,

We have not sought that as a remedy for
discrimination. GQuotas and goals, we believe, are often
tempdra?y expedients. I do not know of anyéne -— well, m#}be
a few Qho defend those numerical expedients as a proposition
that wii& extend into eternity.

Most often it is said, "This is only a temporary
expedient and we will abandon it at some point."

It is often the easy way to go, just to pick sut by
numbers and by race, "To count by races,” as one bock calls
it. But we believe that we need to make -- and we try to
make—— a permanent impact upon the work force.

We can do that best by not going the easy route, and
what we judge to be the immoral route, but, rather, to go
directly to the employment practices and to try to change

those.

F2l
Cr,
Cr,
~l
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Now, what do we do?

Well, we do this. We insist on enhanced
recruitment, an active recruitment ef+ort that casts a net, as
it was said earlier on in the Kennedy Adminsitrat:ion, far and
wide and try to seek aout every individual who might be
interested in the particular jobs available and might have
some of the threshold qualifications.

S50 we have tried to make sure that in these cases -——
and by the way, we have entered intoc more than 40 consent
decrees during the past four years where we have been seeking
this kind of relief —— we have tried to make sure that the
employers make this enhanced recruitment affort.

This, again, is the —-— these are £he basic facts and
figures in the'employment area. 1 would be happy, of course,
to focus — for those who want to do it -— a little bit later
on on the Stotts case and on its implications.

The third area that I will touch on briefiy is the
vating rights area. As all of yvou are quite well-aware, we
have the authority of the Justice Department for enforcing thg
voting rights which was enacted in 1965 and amended, in
particular, in regard to Section Two, in 1782.

We have several different types of enforcement
activity and responsibilities under the Act itsel+. I might
add that, undgr Sectiaon Five, we must review all of the

submissions by each of the covered jurisdictions 1n the
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country.

That is, the counties, the states, the cities,
whatever change or whichever changes they wish to make and how
they elect or anything related to voting must be cleared
through the Justice Department.

Typically after censuses are taken, there 1s guite a
business because often, ﬁs many of you are aware in your
particular states, there.are the redistricting efforts at that
time.

We have had a tremendous volume in the Section Five
area. The sheer volume is suggested by the numbers, again.
The last numbers 1 had here indicate that we had looked at
50,312_vo§ing.changes- i .

We happened to object to the implementation of 246
of those changes.

Again, the complexity of these vary. Some of them
are very routine submissions. Some of them involve
annexations in more complicated situations and so that does
take some more time, scme more man—hours of work.

We also have been active in the area of the new
amended Section Two, where we have been i1nvolwved, both
defending the Act and enforcing the Act ~—- or at least that
portion of it. There is a unit of lawyers who have been very
active in that area.

Let me move to the public sducation area. This is

202 217-886x Rakbs: Momes F~ Ruzhies =Rehartina Tne.
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one area in which our filings are probably not as impressive
in number as maybe in some of the other areas.

There is, 1 think, a good explanation for that. I
think most every county in Mississippi, for example, has been
in litigation and eventually under court order and you, at
some point, tend to run ocut of places to find discriminatory
activity in a particular’schccl district.

Many of the states where there have been problems in
this area over the past 20 years have been litigated and have
come under court decreej;, either private parties, have done the
litigation or the government has, gs many of you are aware.

We have brought several suits here, three as a
plaiﬁtiff- We have intervened in ancther. .we filed.as a
friend of the court in still ancther. Several additional
suits have been proposed and we have several more
investigations -=— I think the number is 11 —-- that are
currently underway.

We “-have sought sowme supplemental relief in threes
particular cases, Americus in Sumpter County, Beorgia, for
example, Lawrence Cgunty, Missguri and i1n Concco County,
Alabama, whers we have sought supplemental relief.

We have gbtained in all, 1 think, 17 consent decrees
and, again, many or a number of these cases are cases that

have been continucus gver the vears with the Department.

There is, as weil, in this area, I should mention

@A e WCAS R Lee M oee 2 R ,feh loetnmntive (Ton



. 1 the remedies we have sought in this area.
2 As with the public employment area, here we have
3| tried to make a permanent change in the way schools approach
4| the problem of desegregating a school district. Once again,
5| busing has been —-— at least it was viewed in previous years as
6| a temporary measure, something that we could move beyond at
7{ some point. .
8 We are not persuaded that busing is something, in
9| some jurisdictions, that will be ended. We have tried to
10! insist, rather, upon-sther devices that would desegr=gate the
11| schools and do so on a2 long—term basis that would provide

stability for the school systems.

We have sought magnet school plans. We have sought

boundary adjustments where they are usefhlm We have tried to
15] find incentives for voluntary transfer of students.

16 This has been an approach that we believe works. We
17| have found that in cities such as Chicago and Bakersfield that
18| these plans — and also in Odessa, Texas —-— that these plans
19| have won community approval and it seems, at least on the

20| evidence so far, tc have been working well.

21 The Fair Housing Act is ancother act that we have
~78 | some responsibility for. BSo, of course, does the Department
23| of Housing and Urban Development. We, in this area, had an

24 | administrative probklem that we had to carrect early on.

25 In the previous administration, because of some

san v e VAL R L. U 2R L Obmntivn (T
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administrative shifts of respaonsibility, housing cases were
farmed cut to the U. 5. Attorneys towarad the end of bthe Carter
Administration and were not done in gur cwn office.

It was determined that we should change that and
bring the focus back into the +ront office for the housing
cases. Our enforcement activity declined. It was declining
in the last years of the’previous administration. It was low
in the first couple of years of-this administration.

In recent years it has been increasing. In fact, in
November of 1983, it was decided to reorganize our effort and
we have been well-pleased with the resultzs sg far.

During the past 16 months we have filed 2% new
hcusing complaints under the act and we havé another 11 mére
cases that are authorized to be filed and several in the
negctiat;cn phase..

I might add, too, that in this area we see the need
for some maore legislative change. We, last vyear, endaorsed a
Bill regarding Fair Housing. There were, in fact, I think two
bills on this. Neither passed. We expect some more a:tzvity.
on this this vyear.

Our bill would give us the authority which we do not
have to sue. It would give us the ability alsc toc seek
stiffer penalties for vigclatiohs under the Fair Housing Act.

I would like alsoc to talk a little bit about ocur

responsibilities under what is known as CRIFA, the Civil

om0 o  SCAS fR“L’___ /—'—,lunvr< Fas f’—\’”-,-[.:c‘ /pchn-,‘fna ﬂ,,,.
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Rights of Institutiocnalized Persons Act. Under this act,
which was passed in 1980, the intent behind the act is to try
to resoclve a particular problem short of going into court.

We have taken that approach but we have also, where
necessary, gone into the courts. We have filed seven suits so
far to enforce the Act. There are some 22 further
investigations that are Rending at the moment.

We have obtained a number of consent decrees, five
in all and there have been voluntarily submitted remedial
plans in 14 other instances.

Finally, I might add, in addition to these areas of
activity, several others. We have in the Department a
coordination and review section which works.with other fedaral
agencies, some ?1 in all, in trying to develoﬁ and publish éhe
regulations that would protect the rights of handicapped in
federally—-conducted programs covered by the relevant portion
of the act here, Section 3504.

We alsc have focused in particular on the
enforcement of the civil rights laws as they relate to Nat1ve‘
Americans. We have successfully challenged severai voting
systems in the southwest where we believe that they have
rasulted in discrimination against Indians and we are
currently litigating an employment discrimination case against
the City of Gallup, New Mexico.

We have obtained court decrees under the Egual

PN 2T SNAS Rkl Homes 5= Rurfiss =Reportina na.
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Credit Opportunity Act protecting Indian victims.

Finally, ! might add, we have aﬁ active appellate
program at the Department. This is not a particulariy active
year for us in the Supreme Court, unlike last year, which had
a very heavy load.

We have taken a position on the merits of a
particular case in some §1 cases over the past five vears
now. In 22 ot these we were pleased to see that the court
agreed with gur position.

_ Some of these are familiar names now. s One is
Stotts, which was decided last year. Another, maybhe less
familiar one which,we will talk about in a moment, 1s Palmare
versus_ Sadatti, also decided last year.

) But this is an area in which things tend to
fluctuate according to what the business of the court is and,
while theres are some cases there this year that we have been
involved in, none are really of the high profile nature that,
for example, the Stottis case was last Qear.

I would like to point ocut several areas in which I
think we have been emphatically enforcing the civil rights
laws, areas that may be of some interest to you.

In Chicage in this administration, we challenged the
allocation of the resources in that city within a public parks
system. We had determined that the money was nat being

allocated in a fair manner. Some parks were getting short




— 17
. 1| shrift, essentially.
2 It was the first time that such.an effort had been
3| mounted by the Federal Government to ensure that the money
4| would be allocated in an appropriate, fair manner.
5 We negotiated a decree there, a consent decree with
6| the city and are pleased that we have corrected that problem.
7 Meanwhile, neafby, in Cicera, lIllinois, which has
8| been a particularly nettlesome problem over the years of civil
9| rights entorcement —— in our judgment -—- we filed a law suit
10| that charged both employment and housing discrimination in the
11| same law suit =-— the +irst time that the Federal Government,
that our department had ever done that in one law suit.

Just recently we challenged a test that was used in

Nassau County, a test used for the hiring of police officers.
15| We felt the test was discriminatory against blacks.

16 I might note that our interest here iz that we think
17 | that any test, any barriers that cannot -— any kind of test

18| that cannot be justified should be eliminated and that is why
19| we focused — or we have focused an these tests where we have,
20| found them to be a problem and Nassau County is one area where

21 we think there has been a barrier erected.

S7 Finally, I would liike to return for a moment to the

b
-

N (:‘-'

tssue of Stotts. In Stotts, as vou know, we argued before the
24 | Supreme Court the position that Title VII of the Civil Rights

25| Act prohibits or at least iimits the remedial authority of the

200 217 NNAx r/:,,[.';- ,—L,[A,,,,eg £ r/?,,-,/;,-‘ /.prﬁn'-f'v'rvn ﬂnﬂ




. J_.a)

p¥ o

10
11
13
14
15
16
- 17
18
19

20

18
courts, limits it to giving remedies to specitic individuals
who are victims of discrimination.

In Stotts the case involved a lay—-off guota. We
believe the language in Stotts also extends to‘other parts o+
the employment spectrum.

Dur concern here has been to restore the original
intent of the law and we were pleased to see that the Court
decided that way.

As you krniow, there are a number of —— there has been
a flurry of activity subsequent to Stotts. I would be happy
to discuss that, those gquestiocns, if you would like.

I would like to point ocut that there are further
issués that relate, in'a sense, to Stotts. One of those, in
fact, is contemporanecus with my being here today. This week
we are filing in the Supreme Court in a case styled Wygant

versus Jackson Baard of Education.

The Supreme Court has decided essentially two cases
invelving the constitutionality of racial quotas or racial
preferences, Bakke being one case, Fullala being ancther.

Essentially, there is unstable law in both of thase
opiniaons of the court.

We have here in Wygant anocther constitutional issue
that has been raised. It is the issue that is similar to
Stotts, vet it inveolves the Constitution, where Stotts

invglved only Title VII, only the Civil Rights Act.
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. 1 The question is whether a public entity, a public
2| employer —— in this case, the Jackson County Beoard of
31 Education —— may voluntarily —-— 1n other words, not from a

4| judicial decree, but voluntarily, whether it can voluntarily
5 decide to use a race—-preferential system.
6 In this case it was in regard to lay—-offs and how

7| the lay—of+s would he coqducted.

8 In cur briefs submitted this week before the Supreme
9| Court —— in fact it was filed in typscript, I think, Tuesday
10| and it was published tpoday —— we argue —— and this is the

11| first time the United States has argued this position on the

o

merits in the Supreme Court -- that, under the Constitution, a

government, a public entity such as the Jackson Board of

Education may ngot do that.. It~may not use that kind of

15 race—pre;erential system.

16 That case I believe is significant, not simply

17| becausea it is the first time we have argued that in a merits
18| brief. It is also significant because the state of the law

19| has been -— well, there are huge zones of grey, if you will -

20 and one of the fall-outs from the Stotts decision has occcurred

21 in some af the courts of appeals.

TR In some of the circuits, at least in two of the
iy
23| circuits, the circuit seemed toc maké a distinction between

24 | orders of the court between consentual decrees -— consent

25| decrees, in other words, that are entered into by the parties

202 217-858565 Rakser =Hames F= Rurhes =Fehartina
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prior to litigation or at least before an arder of the court
-— and orders of the court that typically‘cnme atter
litigatiomn.

Courts have said that those —-- two courts, the Sixth
and the Eleventh —- have essentially said that whatever our
interpretation of the Justice Department of Stotts may be, it

does not reach these consentual decrees as such.
H

If the Supreme Court-were to hold in Wygant versus

Jackson as we are asking it to hold, it would seem to me to
have at least an implication for the consentual decree that,
in two circuits in any event, have been excluded +from what we
regard as our interpretation of Stotts because, under the
Constitutinﬁ,.a public employer could not EAter into a
so—called "consentual decree." ’

In any event, that is now before the Supreme Court
and there will be further clarification, we hope, of that law.

I might add that -— I mentigcned PFalmore versus

Sadatti. Our view here is that the Constitution, as Justice

Harlan said, is color blind and in Palmgre versus Sadatti we

felt last year that there was an impermissible use of race in
a child custody case.

We were pleased to see that the Court agreed with us
that race should not be a factor under the Constitution in
deciding a child custody case. It was a case that came ocut of

Florida.
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But that case unites with Stotts. It un:tes with
our filing Wygant and all of them basically are bottomed, at
least for us, on the notion that the principle of
non—-discrimination of regarding each individuai without regard
tc the race of the individual is the morally superior manner
to go in this country.

Max, 1 prnbablx have not left encugh time for
gquestions, but -—

CHAIRMAN GREEN: That is all right. We will have
time for a few guestions.

MR. EASTLAND: I would like to add one last thing
befare I finish. There is one area of civil rights that I
have a particular interest in and that I wnuid just note to
vou tocday.

I feel one of the major accomplishments —— I do not
know that I should brag about it as administration but I think
that we carn brag about it as pegple and here in Washington
maybe the Congress can alsoc brag. It 1s the passage of the

Child Abuse Act last vyear.

In April of 1982, as many of you know, the Baby Doe
case came out of Indiana and we saw considerable amcunt of
debate regarding civil rights of handicapped newborns.

In the Indiana case there was a Downes Syndrame baby
born with an escphageal condition or problem with blocked

esophagus. All of vou know the cutcome of that particuliar
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case. The infant was denied the surgery and died.

The debate that followed that eQentually led te the
Child Abuse Act that was passed last vear. This act will
basically give the state child protective agencies mora
authority in trying to make sure that there 1s not a guality
of life standard that is imposed in such a manner that a
handicapped newborn is ngt treated and therefore dies from the
lack of treatment.

But I think that it is an important development. I
think there has come about a recognition i1n the country that
these are difficult cases, yes, but there are at least some
areas in which we as a pecple should not allow an infant who
has a handicapped condition to die. .

Certginly I think in the case of a Downes Syndrome
child, aftter the Indiana example, there seems to be —— 1t
seems to be widely agreed that we should not deny treatment to
that child simply because of the Downes condition.

It seems also that we have a better understanding of
the harder cases. For example, where a child is born withaut‘
a brain -— 1 guess that is maybe a crude way to put it -— a
brain encephalic child.

There is really nothing that medicine at least
currently can do +or such a child. Such a child would die
anyway, so there is that class or that group of newborn

handicapped i1nfants.
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There isy, of course, a third area of handicapped
newborns. This is perhaps the harder areé. And that is the
area involving those with more severe problems. Spina bifida,
for example, is sometimes classified in this area.

That is what the Baby Jane Doe case gut of New York

was about. This administration vigorousiy tried to heip that
infant up there. We curqently are in the Supreme Court
defending our efforts under the regulations toc cbtain cur
records from hospitals and cases involving these handicapped
newborns.

This, I think, is an important civil rights activity
because the handicapped newborns happen to be perhaps cur most
defenseless fellow citizens and they, lon, need our
prcte:tiPn. so I would ask each of you — alert each of you to
that case and ask you to watch it as it moves in the Supreme
Court this vear.

Thank you.

CHAIRMAN GREEN: Thanrl: vou. We do have time for a
few questions. Jim?

MR. NUECHTEREIN: I am Jim Nuechterein from
Indiana. I note that for the record, not for Mr. Eastland, as
we know each other.

You have been outlining the various areas where=-the
Reagan Administration and the Justice Department have been

trying to enforce civil rights ilaws.
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MR. EASTLAND: Raght.

MR. NELUCHTEREIN: Now, we are all aware that
vesterday the Judiciary Committee rejected the appointment of
Mr. Reynolds.

Now, in the debate surrounding that decision there
surfaced again the widespread perception 1n the mainstream
civil rights groups that the Reagan Administration is at best
indifferent to and at worst hostfle to civil rights.

Now, what I want toc do —— I do not expect you to ——
obviously, 1 know what your response to that perspective would
be, but I want to get to the problem of perception that is
involved here.

| That is, it is sometimes argued on behalf of the
Qdminisgration that the civil rights establishment opposes the
Reagan Administration because —-— simply because of quotas and
busing.

The civil rights leadership =ays, "No, it is not
that. It 15 a much wider indifference toward enforcing the
whole wide range of civil rights laws."”

Now, you have been, again, as 1 say, pointing out
areas where you have been trying to enforce those laws. is
there anything that the administration has done or not done
that it could do to do something about that perception of, "It
is =simply something you are going to have to live with," which

means it is something that all of us are going to have te live
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with?

That attitude affects the crediﬁllity o+ the
Commission and by that, extension of the State Advisory
Committees.

Is there anything that can be done that you can
think of that would help deal with this question of the
credibility of the Reagaq Administration’'s attitude towards
civil rights?

MR. EASTLAND: Sure. I think that, first of all,
Jim, I would just like to say that 1 think that there are some
issues -here that have been unfairly treatea by some of our
critics but, that having been said, let me say this:

I think that we do have one area that -— or at least
two areas —— two things that I would like to see we in the
administration focus on.

The first is that, in the area of these consent
decrees that we have entered since 1981, more than -— I do not
know what the exact number is, [ guess more than 30 —— I
talked earlier about the affirmative action that we have
sought in those cases.

Senator Kennedy, in fact, asked Mr. Reynolds how we
had been faring 1n those cases with the affirmative action we
have sought, the enhanced recruitment, the outreach that I

discussed earlier.

And so far, the results are very good because we
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think that under traditional affirmative action, that we can
increase the supply, the pool of qualifie& applicants,
particularly minorities and we have an indication that so far
this approach is working.

I think that there-are 26 cases in which we have
sought in the decrees the enhanced recruitment, the casting of
the wider and broader net. Where we have information
available, 1t is apparent fhat-we have met -- that these
jurisdictions have met the recruitment efforts that we had
asked for them to meet.

In other words, they have —— if there is a relevant
labaor pool for a job, for example, of 25 percent in an area
that ﬁight be minority, the pool of applicants has been
refleﬁtipg that.

Bur concern is that we get everybody into that pool
but at the hiring level and that then the decisions are made
on the basis of the gqualifications of the individuals.

But our story, I think, that needs toc be told is
that we have been successful in these cases since 1981 in .
encouraging and expanding and i1n producing an expanded pool of
applicants that includes a substantial number of minorities.

Ncw,';n some cases —— keep in mind that we go back
to 1981 and that some of these cases are relatively fresh and
so we may not have good information on them as yet. There may

not have been much activity taking place vet.
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But on those wheres we have information, we
apparently -- there i1s a success story he;e that needs to be
told.

One area where we have not been as successful in
this area is in terms of women or of women applying for jobs.

Now, these are, largely again, public emplovyers. We
are talking about police and fire jurisdictions and for
whatever reasocn, our recruitment efforts have at the moment
not yvielded the number of females in the pool of applicants
that we w;uld like to see.

It could well-be that there are reasopable
explanations for this.

We do not have that problem on the race and ethnic
side. We do have it, it seems, on the sex side. But I think
that that is one success story in terms of cur affirmative
action approach in these caonsent decrees that really needs to
be tolid.

I think it is impartant for another reason. I
mentianed earlier that I think that numerical devices such as,
gquotas or goals are —— they are easy to satisfy because yvou
can look at the most obviocus gualities about a person to
determine that.

It takes more effort and more work to change the
recruitment practices, to change the personnel practices of an

employer and that is what, really, we are trying to focus on.
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We do not want a person to be stigmatized by a quota
or by a goal and so the benefit of this kind of an approach
is, not only are we getting results, but when peogple are hired
they do not —-—- people do not have to say, "Well, that person
may have gotten the job because of the quota or because of the
goal.”

They had rathernn know and have everyone know that
these are hiring arrangements that do not have that liability
in them. I think that is a fairer way, that is a better way
for all to proceed and we can all make —— 1 think that is the
principle upon which we can all make progress in these cases.

The second thing, for whatever reason,; perhaps if
there are people, individuals, i{f there are individua;s in the
traditional civil rights communities who think that weihave
nct had an open door for discussions and so forth, I as
Director of Public Affairs would like to say at least here
today that anyone is welcome toc come and visit with me any
time.

Ne want to encourage more contacts, more visits from
everyone, from all citizens -—- baoth the traditional civil
rights groups, others who may not be in the mainstream of the
traditional groups but who may have, obviocusly, an i1nterest in
this area.

I will be happy to talk over with you some of

these concerns. I want to keep a door that is open, an
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adminstration that is open and willing to_listen to and
entertain vour views.

But we also think that it needs to be a two-way
street. We think that when people come and wvisit with us,
that they should do éu in gdod faith, or the same applies when
we visit with them.

Yes? 3

CHAIRMAN GSREEM: Actually, I guess I have a few
gquestions myself. The way in which you described the policies
of the Reagan Administration as far as the Department of
Justice is concerned, in every area of civil rights except for
in the area of affirmative action and desegregation of
schocls, the policy has been pretty much consistent with what
preceded it in that in the area of affirmative action the
difference you have with the civil rights movement seems to be
over what is more effective, a goal and a time table or
changing the process?

You are claiming that you camn actually do that.

The goal, though, the long—term goal is the same, s
increase in the number of blacks whc are employed and you are
saying, "Well, we get more numbers this way thar we would by
going your route.”

Similarly, with regard to school integration, the
dispute is — the way in which you have described it so +tar -—-

is, what process will lead to the mast stable kind of
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integration?

In other words, what process will lead to more
blacks attending schoal with whites?

Sc that the long-term goal as you have described it
is the same as the civil rights movement, increase in the
numbers of blacks and whites who attend school together.

Soc the debate,*at least the way 1n which you have
described it so far, is over like, numbers. You could take
out your numbers and show them to the civil rights community.

I guess they could take cuf their numbers and show
you and then see whag is right in terms of the numbers. So,
why are they at war with you, then, if that is all there is to
this? Are they nuts? |

MR. EASTLAND: Oh, no. I would not say that the
dispute ;s purely aover whose numbers are right. It is not
purely over the remedies, whether in the employment area or
the school desegregation area.

I must also say that I think there is a fundamental
difference of vision, perhaps, in terms of how we approach
individuals.

I think th;t we do face here in the '80°'s some
significant civil rights guestions that maybe lie below the
surftace.

One of them is the question of, how do you prove

discrimination? Do we need to rely upon finding aout whethar
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1{ someone has an intent to discriminate? Can we infer

2| discriminatory behavior from certain effeéts or results?

3 Do we say that merely because the work force divides
4| out intoc the wrong percentages of black, brown, white, Temale,
5| male, that that 1s a presumption that that entity has

6| discriminated?

7 I think these are same of the gquestions that lie

8| below the surface and, frankly, there are -— I would guess

9| that this is where some of the debate probably lies that has
10 | not been salved.

11 It has not been as apparent, though, as the issue of

the remedies of busing and quotas which have been, 1 guess,
13| the twoc most qbvinus areas on which the Administration has
14 di++ereé.
15 CHAIRMAN GREEN: Jim.
16 MR. BLUMSTEIN: Jim Blumstein of Tennessee. 1 would
17} like to follow up on Max ‘s question. I think there 1s an
18! important issue about how do you frame the debate? Ard 1
19| think Max is making an extremely important point as far as .
20| language is concerned.
21 I took notes on your comment about the affirmative
5?@ action and you said it is a success story and it may be a
success story and I think that is terrific.

24 But then your evidence of the success was the

2% | results. They work. And it seems to me that that is giving
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away the gains.

If, in fact, success can be measur ed by results,
then we are really qgquibbling about means, not ends. It
seems to me that the intellectual issue is, if you adopt a
fair process, if you develop. a recruitment by casting the net
more broadly and so forth and women do not apply, the guestion
isy, so what? ’

It is a fair system if it is an open system and
ultimately, if women, through their own freedom of choice ar
whatever —— as we heard yesterday from the panel -—— do not
apply, then why is that something that the Justice Department
should be concerned about?

MR. EASTLAND: Jim, I think the a&swer to that is
that i+ there is a good faith explanatian, if there is a
demonstr;tian of good faith, if there are reasons for women,
for example, not applying to be a police officer in a
particular city or county, well, that would satisfy us.

In other words, it is not a presumption i1n favor of
the proposition that the entity has discriminated.

I do know what you are saying, though, why do the
numbers at all matter?

I think that our concern is simply to monitor and
se2 what progress there might be there at the entry level of

-— well, at the level of trying to find applicants for jobs,

candidates for jobs.

202 247-8865 Buker, FHames £ Burkes :Qgﬁ_oztinq, Dhe.



Ry 33
1 If a jurisdiction had simply no blacks in its pool
2| of applicantz, that would raise to us -— or a few blacks or

3| whatever and we krnow that there are gquite a few more that

4| might be gualified at a threshold level for the jobs —— we

5! would want to ask the gquestion of, "Why is this sc?"

6 I mean, we want to find that out. Sc we are

7| concerned about a fair pincess. That is absolutely right.

8 | The numbers, though, are not evidence that there is any

9| discrimination.

10‘ It is simply something that we can look at to

11| determine —-— in Washington, at least -— to try to have a senses
of what is happening.

MR. FEDER: Jim, I would like to follow up on that

and that is, I think that you make an important distinction
15} between ;he liability side of the case and the remedy side of
16 | the case. Morris Abram talked to us about this last night.
17 I think it is absolutely right that where the

18| numbers are, by our intuition and by our understanding, such
19! that they cannot reasocnably occur through a fair praocess, I
20| think it is perfectly appropriate and in fact, not only

21 appropriate but mandatory for the Justice Department tao step

in and investigate.

B3

That is certainly a cue, 1t you beiieve in culng

24 | mechanisms, that 1s certainly a good cuing mechanism as

25| to whether or not there cught to be an investigation to
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cetermine if there is a problem.

So I completely agree that numbers are not
irrelevant. Nunbers are an important first if you are going
to asi the gquestions.

I was addressing the remedy side, not the liability
side. 0On the remedy side, ocnce you are sure or once youd
believe that a fair remer has been implemented that includes
a non-race—-based or naon—-gender-based recruitment pattern --
and I think you need to be very consciocus pof casting the net
very broadly in good faith and with energy, not just
mechanistic behavior but with strong energy in achieving a
fair process to overcome with a group all the past effects of
discrimination. ,

) This is part of the remedy.

But once you are confident that that 1s in effect,
it may be that you need two bites at the apple. You may not
be able to do it the first time.

But once you are confident you have a good process
for recruitment and for affirmative recruitment, and then oncg
it is a fair, level playing field and the numbers come ocut
ditterently, that is what I was suggesting as the kind of
problem.

_ MR. EASTLAMD: Well, but, [ did not talk about

numbers at the bhiring or the pramotion stage, did I7?

I mean, 1 was not talking about it at it at that
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. 1| stage. I mean, 1 understand the point you are making and --
2 MR. FEDER: That is the point that I would iike
3| to discuss with you. This is a poiice department that I have
4 been involved with for some time —-— from the beginning until
5| 1974 when the Eighth Circuit, told them they could not do 1t,
6| they advertised for police men.

7 Well, we got rﬁd of that and fine, we got the

8| injunctive relief and it all seemed above-board but the

9| recruitment policies are still filled with things like

10| physicgl strength and agility tests which are completely non
11| job-related. Well, we got rid of them now.

But what do we do, sir, when we still have

13| administration in the police department tha£ says, “"Look, you
. 14| know, to t;e a good cop ~;'n7.x have got to have hair on your

15| chest, Qéu have got to run down these burglars. Why don 't you

16| go home and have babies and i1+ Bod had wanted you really to be

17| a cop, you know, he would have made you a man."

18 This is the philosephy. Unfortunately, this still

13| permeates an awful lot of people whao are in a pasition to do

20| hiring.

21 Now, we could cast the net as wide as we want but
5?3 when these blacks or when these women or whatever their status
is are brought befaore the hiring authority and these views.

24| prevail, how, then, are we going to get the results that vou

25| are talking about and Jim is talking about without more than
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just casting a net?

Where is the department’'s pcsztion on this and how
are the results that I presume all of us want to arrive going
to be implemented?

MR. EASTLAND: Well, you know, cnce again, I mean,
in those cases that 1 mentioned where we so far do not have
the kind of recruitment Ehat we would like to see for female
officers, typically, fire or palice, we have to go back and
ask the guestions and we have been dpoing so in these
jurisdictions to find ocut why that is.

I am sorry, I just simply.ﬁn not know encugh about
the seven ar eight cases where we have had the consent decrees
with jurisdictions that involve the femalés of this kind to
know what additional steps we have taken but -—-

MR. FEDER: Is it the Department of Justice paosition
that there can never be -— 1 repeat never —— a situation where
a goal and a timetakble would be appropriate remedy?

MR. EASTLAND: We do not think a goal or a time
table ever would be an appropriate remedy at the hiring stage‘
or the promotion stage.

CHAIRMAN éﬁEEN: Jim?

MR. SCHWARTZBERE: I think there is something very
cifferent buried here and I wonder whether we might dig a
little deeper in looking at it.

I can recall a time when Ben Bauman, whc later
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becamnme in charge of community relations for Nixon, wanted to
move into the north side of Chicago without incident and he
could not +ind a place.

At the moment, there are a large number of portions
of society where there may be a level playing field but the
persocn coming in at entry has to make an incident, has all of
the barriers of breaking attitudes..

In the case of the fire fighters, female, from Jim's
point of view I am not certain that Jim would not say that, if
vou have some recruitment and it fails with females, it was a
level plaving field.

But I assume that for maost of us, pntil there are a
subséantial number of pecgple in, the person Qho is Hct willing
to be a Pioneer is not going to enter that door ang that
recruitment for women +fire fighters and training for women
fire fighters becomes an important part of the scciety.

I think that is the distinction between Jim and
myself. I am not sure, but where does the department come cut
in this?

MR. EASTLAND: Well, Mr. Schwartzberg, we come out
where I just said. Again, we wauld want ta determine that
there has been a fair playing situation at the applicant stage
but we do not think that we can introduce a goal or a guaota at
the hiring stage and we simply will not do that.

But I understand the difference between you and Jim.
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MR. SCHWARTZBERG: Is tairness reached before the
barrier comes down’?

MR. EASTLANMD: Well, we think that is where it has
to be reacied because 1 think the further question 1s whether
it is fairer, then, to use race or sex as a basis for
evaluation of somecne and we simply say no.

CHAIRMAN BREENﬂ Actually, another way to phrase
this question is, is it a goal?  0Or should it be a goal of the
Federal Government that there be woméen fire fighters?

MR. EASTLAND: I think.,it is a goal of whoever wants
to be a woman fire fighter. |

P

. CHAIRMAN GREEN:z Not the Federal Government. They
have~not set that as a goal. '

MR. EASTLAND: I am not answering that quéstion. I
am simply saying that for those who want to be, I think that
is appropriate. The Federal Govermnment ' s role is to make sure
that the process is fair, to make sure that women, if they
wish to be; can +fly.

MR. BLUMSTEIN: I would just like to kind of go ba:&
to one more comment —— with all due deference. My name 1s
Jim Blumstein from Tennessee.

I would just like to state my own pasition. I
would like to respond to both M. Schwartzberg and M-. Feder.

With respect to Mr. Feder 's analysis, it seems to me

that I have a = what 1 think is a reasonable response tao vour
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COoncern.

Each time that there is a new person that goes into
that department and :s told that "You can’'t be hired because
vou do not have hair on your chest, so go home and raise your
kids," that is a separate violation.

And every time there is a vioclation there is no
question that the courts'and any principles of the fair shake
or fair play suggests that a remedy is appropriate for that
victim, so 1 think that, in terms of the analysis of vyour
suggestion is that where you have got folks applying for the
jobs and coming into the pool and not, in fact, getting those
jobs for discriminatory reasons, then that is a fair remedy to
be sure that that victim is held harmless. |

So I think, in response to the hypothetical you are
talking ;bout, I think that there is an easy answer.

I+ you have a class or 2 system and a fair
recruitment process and people are going in and being treated
unfairly or discriminatorily, then thaose are the peoplie who
are entitled to a hold harmless remedy.

The second point, with respect toc Mr. Schwartzberg,
it seems to me that there is not as much difference as he
suggests. I think it is perfectly appropriate as part of a
remedy to include training, to include conscicusness-raising,
i+ you want to call it that, that wouid encourage or inguce

people to apply for jobs fram which they have been discouraged
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1 the past.

To the extent that there are Dn;golng, 1+ you
will call them that, psychological effects or other effects
that the discrimination has levied on individuals, I think it
1s appropriate as part of the remedy to enhance the ability of
the individual to compete on the fair playing field.

I think the gogl is to orient folks sao that they can
achieve parity ss that they can compete fairly for access.

What I think the fair shake or fair play analysis
does not permit is the basically pessimistic view of not
feeling that that is going to work appropriately.

I think you have got to live with penples' choices
an that: ' -
) MR. FEDER: I agree but the problem that we have got
is that i1t is very expensive. It is very time—-consuming and
it is also very difficult for a plaintiff to say. "I was
rejected from this employment” or "He told me that [ would not
be hired because I was a woman.”

Why does evervyone, in the words of Judge Robinson in

the case of Robinson versus Key Lorelei, "Do we intend to

freeze an entire generation of peogple into second-class

status?"”

_ If women want to be fire fighters and police

officers, why can‘'t they have some kind of a+firmative action

to assure that that remedy will be avairlable to them in the
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event that they are being discriminated against?

Why does each cone have to climb the same mguntain?

MR. EASTLAND: Well, again, I think that the
difference between us is what we have already gone over. It
is at the hiring stage. 1 mean --—

MR. FEDER: I just wantaed to state that Jim's
remedy, while certainly available, is not as easy as it seems.

CHAIRMAN GREEN: Commissioner BGuess.

COMMISSIONER GUESS: I want to see if I can shift
gears. I am Francis BGuess from Tennessee. I

Mr. Eastland, one af the things that . this Commission
has grappled with for awhile ts the theory of limits, wherever
we put our limits, how much elasticity are we going to allow
in the system?

Now, when you logk at race—sensitive technigues, I
have heard you say that it is part of the policy of cur
Administration and the policy of the Justice Department to
accept those activities which may be oriented toward
improvament or training for recruitment. Can you help me on *
this as ta what you meant with further definition?

MR. EASTLAND: Yes, the whole recruitment effort,
the training effort i1s part of the affirmative action we
seekz. We alsg sesek —

COMMISSIOMER GUESS: To the extent that the

Administration accepts affirmative action technhiques.

-
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MR. EASTLAND: Well, that 15 affirmative acticn, 1n
our judgment.

COMMISSIONER GUESS: Right, in terms of the
definition of affirmative action.

My guestion becomes, to what extent are the
resources of the public sectors you can identify utilized to
specific recruitment plans —— specifically, to recruit women
—— which may, in fact, not provide that same ogpportunity to
others in the pool?

Are we in fact qsing an approcach which diverts
resources of an entity toward a specific race or class or sex?

MR. EASTLAND: Well, no. If the guestion is, is
there discrimination against other individuals in the pocl by
virtue of resources going to that effort, that is absoiutely
not the case.

I mean, what we are doing, we —— if you insist, as
we do —— that the employer go to the communities that perhaps
have not béen encouraged —-— the individuals ther= have not
been encouraged to apply, we can ask that they do that. .

The other areas of the community typically will
mavbe g?ow about the jobs anyway. 1 mean, there is rnot a
diversion of resources that hurts those individuals who may
not be in the neglected communities, if you will.

I do not see how that would be a subject ——

COMMISSIONER GUESS: Well, the use of those
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resources in that instance which may be race—-sensitive are

acceptable.

MR. EASTLAND: That is absoclutely right but what
that is, that is recognizing that to try to overcome whatever
cbstacles there might have been in a community.

I+ someone thinks, “"Well, they have never hired any
hlack fire fighters nver’there so why should I apply?" we
want to overcome that perception but that is not to say that
it excludes scmeone else.

It says that we are trytng to expand the pool.

CDMMISSIDN?R BUESS: Okay, so what are you saying?

. I just want toc make sure.
MR. -EASTLAND: Yes, that is 1t.

) COMMISSIONER GUESS: So what vyou are saying is that
the use of resources of an entity that are race—-sensitive to
identify, to recruit and to train, are acceptable.

MR. EASTLAND: Race—sensitive. in the sense that,
ves, we are recognizing that there may be some areas in the
community that maybe do not know about the jobs. Maybe they
have not ever thought about the jobs. We want them to be

1
aware of those jobs.

Race enters in simply because we understand that
this has happened perhaps 1n that community, that there are

these itndividuals living, maybe, in this part of town that

have not been included. We want to make sure that they are.
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COMMISSIONER BUESS: Okay. Thank you.

MR. HDLLAND: ken Holland, Verm&nt. What is the
pasition of the department on constitutionality of minority
set—-aside programs and the federal contractor?

MR. EASTLAND: Minority set—asides raise seversal
different issues. Do you mean specifically thase in the
Federal Government or do you mean those that are 1n maybe a
local jurisdiction? —

MR. HOLLAND: The Federal Government.

MR. EASTLAND: You are talking about the federal
ones. UOur position on that is that, =0 long as a set—aside is
justified on the grounds of economic disadvantage, that those
are, ﬁf course, completely acceptable and lawful.

So far as a set—-aside program is based upon racial
or gender selection, we regard those as inasppropriate.

The efforts that we have made i1n this administration
at the Justice Department have been as to making sure that any
set—aside program is bottomed on econcmic disadvantage which
requires us to look at the particular circumstances of each
individual applicant to judge what thaose are rather than just
to determine on the basis of race, for example, who 15 the
person we should offer those contracts to.

MR. HOLLAND: VYou do not see any contradiction
betweer that and -——

MR. EASTLAND: No, I think there is no contrad:zction

. ) .
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at ali, either morally or ethically, between using ecanomic
disadvantages criteria. -

Race, in my judgment, asks the wrong gquestion about
an individual. Whereas, if you asked the question of economic

isadvantage, that cuts across all racial lines and you are
trvying to loock and give scmeone a chance based upon the
economic conditions. .

MR. HOLLAND: But does not the lLaw mention race? It
does. not mention econamic disadvantages.

MR. EASTLAND: Well, my understanding of the law is
that i£ is based — at least upon the one the FPresident
signed, the Minority Business Enterprise ——.the Fresident
signed,'I think, a year and a half¥ ago -—— isg that it is
bnttomeqlon economic disadvantage.

MR. LOOMIS: Loomis, from Kansas. Could I follow up
on the set—aside question? Given the fact that the
administration has articulated lots of deference toward the
notion of federalism, is there any reason that state set—-aside
programs, in view of the quality of experimentation, might be,
viewed scmewhat differently in the federal sector?

MR. EASTLAND: Well, no, because, in fact, we have
challenged —— in Dade County, Miami, for example, they had a
local set-—-aside.

I think 1t is fair to say that this administration

believes in limited government.

¢ v, A o\ L3 ' L. iq
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We alsc believe, as the framers of the Constitution
believed, that government, where it is justified, should be
forceful and effective. It is not just simply limited but 21t
is alsc energetic and forceful government where justified and
that there is an area here, in particular, where no one, no
government — whether it is state or local or federal —--
should discriminate. '

This is one area where we think that a set-aside
that is justified on the basis of race will have a
discriminatory impact on others who are not of the correct *
race and if that is done by a local government, our position
is that that is something that.we would challenge and we have
challenge-d.

MR. LOBDMIS: What about other people of good will
who are not ecornomically disadvantaged but are ——

MR. EASTLAND: Let me put 1t this way: other pecple
of good will thought that slavery caould be an experiment in
the states and we do not agree with that.

Other peaple of good will might think that 1t is an.
experiment to allow handicapped newborns to die, to make
judgments there. We do not thinikk that, eiiher.

We thinikt that there is a role for the Federal
Gaovernment to play.

MR. SALTER: fhis is always an interesting argument

for me to iisten to because I think polarity of the
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discussion, that pelarities have exncluded the pacple most
directly affected that would be black and cthar minority
pecple and it has become a debate among wh:lte folks.

I want to bring it back to the people that are most
directly affected. :

Would you say it is a fair assessment that what has
happened, in effect, is that you have shifted goais and time
tables to the recruitment and training level from the hiring
and promotion level?

Then, in effect, what you are saving, in a sense, is
that good faith 1s measured by the number of affected group
members in the ;ecruitment and training levels.

MR. EASTLAND: I think that is fair to say, that we
have redirected our attention here in our cases, in cur public
employment cases, to the prehiring level, that is, the
recruitment level, as you have said.

MR. SALTER: All right, umn han.

MR. EASTLAND: And that we want to see there efforts
made and one way of judging the efforts made is to assess —— .

MR. SALTER: 1Is to count them.

MR. EASTLAND: Is ta count, is to see the numbers.

Now, that, however, is not itself an indicat:ion of
discriminat:orn cor of saomething else. We want to find out, for
example, as 1 said earlier, if there happen to be very few

Elacks, for example, in a poal of applicarnts and vet we know
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that there is a relevant labor market there, that there are
more blacks than that, that have the threshold guaiitications
for a jcb, then we will go back and we will try to find out
why that is so.

MR. SALTER: At what point do you feel that good
faith has been breached by the employer? Is there a number
thresholid? '

MR. EASTLAMD: No.

MR. SALTER: 1Is there an intuitive --

MR. EASTLAND: No, it is not a2 number threshold. I
think it is something that we go back in each individual case,
try to find out the reasons why and if there is need for
further action, that we take it. ‘

Now, I,méan, that will.be a totality of
circumstances and ——

MR. SALTER: 5o, in a sense, we are still playing
with numbers and savying, "At what level i1n the process are we
going to start to count?”

MR. EASTLAND: No, ! disagree with that, sir. N

MR. SALTER: Well, I am trying to find out.

MR. EASTLAND: Right. Well, numbers are relevart in
the sense that we want to find out if there is a problem 1n
terms aof — that we krow abuout.

We know that there might be a substantial number of

people from the minority commumnity that might be qualitied,

—~ A - 2 1. .y e 2 _f. bttt (e
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. 1| but we de ——
2 MR. SALTER: Ye=z, this debate seems —-—
3 MR. EASTLAND: -— but we dao not tell you. In other
4| words, we do not hire —— in other words, you get ali these

5| people into the pool and then you are gaing to assess all
6| these people on the basis of their gualificaticons, i1ndividual
7| gualifications in each case.
8 MR. SALTER: But there are some systemic problems
9| that pecple have alluded to that you can get people in pools
10] and, in effect, it is a numbers game naow.
11 There are people who, in effect, count and encourage
é?i people toc come in and join this pool and then say, "Well,,
13| logk, we did not hire them because they were not gqualified but
.14— vau cannot gquestion us because we had at least X-numbr of
15| blacks, X—number of Hispanics who applied.”
16 Sc they do not get the job but they zalways apply.
17 MR. EASTLAND: Well, we have not had that problem
18| vet. I mean, we have -——
19 MR. SALTER: Well, I am the Fresident of a Board of
20} Education. We have had that prablem. There are people within
21 | our system who think that good faith ——

MR. EASTLAND: What 1= your Board's name?

23 MR. SALTER: Madison, Wisconsin. Who think that
241 good falth is basically getting pecple to apply or getting

5| applications.

|
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Okay, now I think that the debate 1s taking place
within a contrived vacuum. That is, nobody wants to stipulate
that, indeed, there is discrimination. That is what we have
to stipulate or pééit.
and that, in effect, that pecple have lost jobs
because of race and that is why you have some of those —— 1
can at least respect soma civil rights organizations lobbies
concerned about race and 1 have lost jobs because I was black
and so they were racial-preference—coperated.
So that now in a sense there are pegple saving,
"Let's reverse the direction of bias.”
S in all deference to Chief Justice Harlan, the
Conétitution may be-:ol;rblind bu£ the citizenry is not.
. [Applause.l
MR. EASTLAND: Well, I think the guestion that very
much needs to be asked there is, "How are we going to get
beyond race?"
MR. SALTER: Sure, that is what I am trving tc
figure out. s
MR. EASTLAND: And if you think -——
CHAIRMAN GREEN: All right, five fcllow—-ups and then
that is it.
tLaughter. ]

MR. SALTER: Not six?

MR. EASTLANMD: And I mean, you know, I will admit




s Si

1 the difficulty of the question, how do you get beyond 1t?

2 MR. SALTER: Right.

3 MR. EASTLAND: And I think that reasonable arbuments
4| could be made on bhoth sides of the guestion. 1 think that the
5 judge, Justice Harlan, has made one. The NAALCF in Brown made
6| the same argument. The NAACF for many years made the same

71 argument. R
8 Civil rights organizations are divided among

9| themselves. The Civil Rights Commission itself has been

10| divided on this guestion.

11 . I do think that the orne thing we should be clear

about is that, to take a different positicn on that, on this
13| gquestion of means toward the same end, is not to say that the

14| other party is guilty of bad faith.

15 MR. SALTER: 0QOkay, no fight. 1 agrees.
16 MR. EASTLAND: Right.
17 MR. RUFFIN: My name is Jack Ruffin and I am the

18 { Chairman of the Georgia group. I would like to know what is

19| the Justice Department’'s intention with regard to

20| discrimination and segregation cases in light of what 1s done
21 in the public sector, where this starts.

g MR. EASTLAND: You would like to knaow --=7

MR. RUFFINz Yes.

24 MR. EASTLAND: I could barely hear you. Could vou

25 | repeat that, please?

. . , . S A 7 H .
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MR. RUFFIN: Yes. The Department has gone anc
reopened cases in the public sector where this discrimination
starts. You have indicated that you believe that Stotts was
applicable i1n other areas and you want to extend 1t.

MR. EASTLAND: Yes, sir.

MR. RUFFIN: Angd my guestion is, what do you intend
to do in the area of school desegregation?

MR. EASTLAND: Well, the answer to the last guestiaon
or the answer to your guestion is that Stotts deoes not reaily
have an application in school desegregation and i+ I implied
that, let me correct that for the record.

MR. RUFFIN:z I did not think so.

MR.'EASTLAND: Let me go back and state that when I
said I think Stotts has further applications, I do not know
exactly what 1 said there.

I think what I probably meant to say was that I
think there are same fall-ocut guestions +ram Stotts that need
to be resoclved and that i1s why I was talking about this

current case in the Supreme Court, Wygant versus Jackson. .

MR. RUFFIN: But I still do not know what you i1ntend
to do in these areas.

MR. EASTLAND: Do you want to talk about school
desegregation cases?

MR. RUFFIN: Yes. [ am not too worrizd about these

cther cases.
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1 MR. EASTLAND: Yes. MWeil., on schocl desegregation,

2{ again, Stotts does not have an impact.

3 MR. RUFFIN: Forget Stotts.

4 MR. EASTLAND: You want to forget Stotis?

5 MR. RUFFIN: Yes. -

6 MR. EASTLAND: aAll right. In the school area, as 1

7| explained earlier, we haye filed several new suits. We have
8 | been involved continuously in monitoring many of the cases in
9| which orders have been entered in previous years.

10 Georgia is probably one state where there are many,
11 many systems that have been in litigation in the past and we

are now monitoring the arrangements there.

~

13 I think, really, the emphasis right now of our }
14 program, in addition to going in and filing a suit wherever we
15 beiieve it is justified, 1s alsc to monitor all of these

16 jurisdictions, all of these school systems where, in the past,

17| there has heen litigation or where there have been remedies in

18 particular cases.

19 That is the stage we are in right now. .
20 [LHousekeeping conversation about check—-out.]
21 MR. FPERLMUTTER: VYou had earlier indicated that

goals and time tables are inappropriate at any time.

Now, what about those situaticons witere there has
24| been a clear pattern of racial exclusion and the courts have

25 said, “Loock, you entered intoc a plan with a goal and we have a
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Riring arrangesment."

Now, are vou cpposed to those kKinhds cf agresments
that have been mage which, 1 gather, you are?

And I then say, why? I mean, 1t does not to me make
moral or intellectual sense in that here i1s a élear pattern of
discrimination, a whole history which can be proven and we
come up with a farmula fqr a temporary group sciution.

The only alternative that [ hear you saying is good
faith, which 1 understand and endaorse, by the way —— except it
is inappropriate to a clear pattern of discrimination.

In short, do you still hold to that? And what doc
vou do with those?

MR. EASTLAND: Well, yes. Again, in that instance,
we insist on the discriminatory pattern or practice being
stopped immediately. That is part of what we seek in each
case.

We alsc seek to stop the entity from any future
discrimination. We alsa seek, as I have tried to euplain, at
the recruitment level we seek enhanced recruitment.

We seek to change the employment practices of that
employer. That is what we really want to put the focus on and
we beliewve that that is the better way to ga, rather than to
adopt a guota.

MR. PERLMUTTER: Well, will you fight those cities

which have instituted programs for hiring —— two blacks, one

202 247-8865 Baker, Hames £ Burkhes =Reportina, Jne.
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white or whatever?
MR. EASTLAND: Well, we have gone —— in the wake of
Stotts, we have asked a number of jurisdictions -— cities,

counties whare there was a judicial decree prior to 1981 to
bring its —-— to fall in line with what we regard as the
court s holding in the Stotts case.

But we have only filed one motion to modify a decree

and that was in the Indianapaolis case. The others are in

various stages of discussion or whatever, but that is the only
case.

Now, there are — the District of Columbia here is a
gqad instance, I guess, of a —— it is.really not a post-Stotts
case, although we think that the law in.Stotts is relevant.

. Here in the District of Columbia we are a party in
the case here where the District of Columbia adopted a pretty
rigid guota system at the hiring and the promctional level and
the court, by the way, agreed with us at the District Court
level that the promoticnal quota part of that was uniawful.

fhe judge left in the hiring guota and that 13 still,
being contested.

MR. PERLMUTTER: Let me first say, I am totally
opposed to quotas, so you know where ! stand.

MR. EASTLAND: Well, svervbody is.

MR. PERLMUTTER: Where I am coming from. At the

same time, while 1 think I am troubled by this, it is that,
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when a city makes a remedy where there is.a clear case of
discrimination, to try and undo those remedies to me is
socially dangerous and, as 1 say, untair because what you are
then doing is, you are reaffirming the system that prevailed
so that we have patronage systems in every major city and we
certainly have it up on Boston.

So the remedy that 1s new, that is to undo the past
eviis, we do away with and we say, "The game is played the old
way," so to speak;

MR. EASTLAND: Let me respond. I disagree strongly
with that. 1In fact, we are not going back into pre-'81 cases
on the job or the situation of any individual. Whatever has
occurred to this point is fine. The law, in our judgment, is
prospective in its application.

Someone who may have gotten a job some years ago
under a quota will not lose that job. fhat perscn has that
job.

What we are aiming at and what we are locking at is
a gqucta that will today or tomorrow or next week be applied .
and you say 1t is socially dangerous.

Wall, there are individuals who say 1t is socially
dangerous to apply the guota today, tomorrow or next week
because guotas have discriminatory impacts and this 1s what we
are locking at today. It is prospective.

So I want to make that point clear. And it is
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in terms of discrimination that quotas create that we are
trying to = ik is because of that that we are trving to go
into some of these cases.

MR. SCOTT: I am Ralph Scott from Iocwa. I just
wonder if there is not a viability that some of our prcocolems
are caused by difficulties in imagery and perception. 1 think
we are fragmenting some gf the issues.

For example, we talked about our worik conditions and
emplovment and quota problems and yvet 1t seems to me we are
ignaoring some of the ;eagcns why some of these problems have
develaped cve; a long period of time. .

Reference has been made, however cursorily, toc the
schoal desegregation question and when you have talked about
remedie§, you have talked about things such as magnet'
schools.

You have talked about reorganizing districts,
boundary changes and the incentives for voluntary
desegregation and yet, what is the imagery in terms of how we
are going to correct some of these probiems by mixing bogies?,

The reality is that, by the time children come to
kindergarten, the ethnic differences are essentially
established and they maintain relative constancy through high
schaool.

The evidence is that, basically, it is family

dynamics and circumstances within the home, the community and
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the schasl that bring about the kind of mix we need i1n crder
to implement the long-term beneficial changes tor
disadvantaged kids.

So I am wondering what is the extent to which we are
sericus about linking educational praslems and emplayment
problems and getting into the fundamental dynamics that we
must deal with rather than simply being concerned with
symptomatic factors which will have no long—-range effect in
terms. of cultural and ethnic disadvantages.

MR. EASTLAND: Well, I take it there is a gquestion
somewhere in there. Yes, 1 agree with you, if I understand
what you are saying, to the extent that —— » .

MR. SCOTT:r Well, there is a question but I really
have not expressed it clearly.

MR. EASTLAND: I did not hear the question.

MR. SCDTT: Well, the question is, do we recognize
that there is a linkage between employment problems and
educational problems?

And if we do recognize that there is a linkage, then .
do we believe that we should be doing something to effectively
change educational practices rather than simply focus on
exchange of badies as in busing or magnet schools or something
like this?

MR. EASTLAND: DOh, yes, I think that it is guite

demonstrated, i+ I can take off the hat of a Justice

G e CUAS R fee e 52 Rles Liprctivs (Tas
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Department official and put on the hat of someane who has read
a lot about the subject and has saome private thoughts.

1 think it is the case that any scciety and any
groups within society, the advances they make are often made
over time and because of many of the things that usually do
not get publicity in the newspapers.

They are made hecause -— there are a lot of books,
for example, in the home and youngsters get acguaint=sd with
seeing these things around the house and they get acguainted
with reading.

I understand what you are saying. You are saying
that that is the way the social organism works and that is
what we need to be trying toc put more attention and more
emphasis upon.

One of the problems, quite frankly, that I think we
de have today is that we have — vyou know, racism has been a
probhlem in this country and it still is in some cases.

Discrimination has been a problem in this country
and it still is. s

One of the problems is, when we fix so much upon
racism or discrimination as often the only barrier toc success,
we sometimes see the gquestion, [ think, a little wrongly.

"There are many octher problems in there that need to
be dealt with and corrected and I am not the first to say this

and plenty of pegple, as vyou note in saving that, that there
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are plenty of areas which we do need to look at arnd aone of
those is prekindergarten —— those prekindérgarten vears, those
early vears of childhood.

MR. BARTELLE: Talmadge Bartelle, Minneapolis. Do
position as being similar to the Webber versus Kaiser case
which I understand are the sanctions of private agreements
that might contain numerical and racial kind of criteria®?

MR. EASTLAND: I think -——

MR. BARTELLE: 6And sex in the private sector and i+
vou da think that, would you intervene in some appropriate
way, as an amici or otherwise in a case tha; would overrule

the Webber casge?

And how does that sguare with the long—standing
national public policy favoring — which has been judicially
sanctioned —— favoring the amicable settlements of the
disputes in these cases?

MR. EASTLAND: I think my reading of Stotts, and I
do not know if this is the Department’'s reading, =sc [ am .
telling you my reading, is that what Stotts prshibits is a
"court order.”™

Now, if you say that, you are out of the context of
the public and into the context of private relations as well,

so 1t would seem to me that 1t could have that implication as

well for the private arrangement.
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fis you know in Webber, the Kaiser ARiuminum Company
and the —— 1 think the Steelworkers in that case —— had their
own agreement. It was not considered to be state action.

Whether that would tend to Have an impact upon —— 1
think vyour question was —— Jbluntary resclution of these
problems ——

MR. BARTELLE: Voluntary resoiution?

MR. EASTLAND: Well, you had asked me whether we
would intervene.

MR. BARTELLE: VYes.

MR. EASTLAND: I honestly do not know. I mean, I
just really do not know whether -—— I have not heard of. any
case that we have been even looking at or thinking about.

. And upon the impact upon voluntary resclution, I
don 't know. I guess it could have one, chviously, but I do
nat knaow the answer to that one.

CHAIRMAN GREEN: David.

MR. SCHWARTZ: My name is David Schwartz. 1 am an
the staff of the Commission. ’

Let me ask two guestions. First, 1 would like vyou
to comment on Secretary Brocit’'s recent remarks at the MAACF
Convention concerning the need to use goals and time tabl=as as
one method of addressing what he identified as several hundred

vears of discrimination.

I guess I am particularly intzrested in this because
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a number of participante and many af the members of the
advisory committees are practitioners and.have the day—-to—day
responsibility of dealing with officials frum the OFCCP panel
and my sense is that those who were in the audience confirmed
this, that they like schedules and time tables and that they
are in agreement with Secrestary Brock.

So I would likg vou ta address that, first of all
and then I will get to my second guestion.

MR. EASTLAND: Well, Secretary Brock, I looked at
the transcript of what he said and I do not think it was a
very — it was a planned discussion of his policies.

I think you are saying that he made a distinction
between gquotas and goals and that goals weré acceptable but
gquoctas were not.

To the extent he said that, if he did say that, that
is not the administration position and OFCCF, to the extent it
does that, is nogt in conformity with the administration’s
policies.

MR. SCHWARTZ: In the use of goals or the use of
quotas?

MR. EASTLAND: In the use of goals pbr guotas.

MR. SCHWARTZ: 1 see.

MR. EASTLAND: And I say that on the basis of the
fact that the President himself vesterday said that the

policies of the Justice Department are his policiss and the
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pelicies of the administration, so that would have the
implication that Mr. Brock will, as weli.

MR. FLOREZ: John Florez from Utah. I want tc go
back to the perception prcbleTs. Any public relations person
will know that oftentimes facts have a fluid perception.

I think we can point out the positive things that
the Reagan Administraticn*has done but why is there ail this
seemingly being beaten over the head about this? Isn‘t part
of the prablem the fact that you are going back to those
cities in 1981 where decisions had been made?

What wvalue is that going to have? I mean, isn't
that just holding on to ideokogy instead of moving forward?

) MR. EASTLAND: I disagree with that and 1et me give
vou a little context for that. We are not, you know, rushing
madly up GQuota Hill wherever we see the hill.

There happen to be 70, BUO, 90 —— I do not know haow
many decrees prior to 1981, We only are locking at those --
maybe half to two—thirds of those are ones that in any way
have any application today. A number of those are just .
basically dormant.

MR. FLBOREZ: My guestion on this is why?

MR. EASTLAND: But I am trying to give you a sense
of the list, vou know, why is this?

We do not think the government should be a party to

a form of discrimination which is what a guota is and that
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these guotas today and tomorrow and next week will nave
real-life effects on the individuals’' particular communities.

I might add that these gquotas are not only scmething
that -— I mean, too often we think of guotas that pit black
against white. That is not true.

Take the case in New Orleans, the Williams case

where there were Hispaniacs and women who filed suit in that
case over the gucta arrangement there.

MR. FLOREZ: Isn't that a matter of trvying to win
the battle and losing the war? I am talking® about perception.

MR. EASTLAND: Well, I know what you are savying
about perception, but is it not alsao correct for the
government itself? What abou£ the pe;:eption of the
gnvernmenf being party to a décree that discriminates?

MR. FLOREZ: I agree. 1 think you are absclutely
correct. That is the gquestion 1 move forward.

MR. EASTLAND: Well, i+ that were the only
perception problem we had, we could deal with that orne.

CHAIRMAN GREEM: All right, twa final questions, s
Maxine Kurtz and then Mr. Gifford and then we will call it a
session.

MS. KURTZ: Maxine Kurtz +rcﬁ Denver. As an
attorney, I fing the government speaking with two voices. On
the one hand, the Justice Department says, "Here is where we

are coming from" and on the other hand, the actual regulations
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of the Office of Federal Contract Compliance Frograms very
specifically calls for goals and time tables.

Now, is anything going to be done with regard to
that??

MR. EASTLAND: I did not dispute that, did I?

MS. KURTZ: No, I am simply asking a guestion. Is
something going to be done to unscramble these mixed signals
that we get from these different parts of the Federal
Government?

MR. EASTLAMD: The signals or the eggs are both
scrambled and we would like to see it straightened out. ERut
unti{ you have been inside of government and tried o work
through it, ydu would not be able to see what a difficuit
problem it is. ]

MS. KURTZ: 0Oh, I am aware of the problem. I am
simply saving that people have the same problem and if the
government -——

MR. EASTLAND: Well, OFCCP —— let me alsec tell you

-— I mean, the difficulty of this extends far and wide. The

Washington Post, for examplie, editorialized in the D. C. Fire

Fighters’ case very solidly against guotas, whether at the
hiring or the promotion stage. They applauded the Justice
Depértment for its filing in this case.

Then it writes the editorial in yvesterday’'s paper

that applauds Secretary Brock for adopting goals.
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Now, it 1s hard to know —— and you are tamiliiar with
grFccpP -—-

MS. KURTZ: 0Oh, ves.

MR. EASTLAND: —-— it is hard to know where the PFPost
stands, for example. 1 mearr, there must be a schizoid nature
to that editorial page -— either that or they have more than
one writer, wh;ch is alsg true.

But within the administration, if that is the case

in the UWashington Fost, then that is really not cur model +or

living.
LLaughter. ]

But if that is the case in the Washington Post, then

it is not alsg surprising that within the admznlstratlén we
might have some differences there but OFECF is one of the
primary enforcers we have and it is an area that still needs
to be looked at and we hope that Secretary Brock will do that.

By the way, I want to add one final comment on
guotas. One of the —— and I cannot talk about the city but
one cf the cities in the pre—1%81 decrees that we were talking
about earlier, one of the cities has, according to that
decree, a SO percent quota plan.

That is that you have to hire cne-+or-one black and
white and you have to hire ane off the black list and one off
the white li1st and it has to be that way - and this is reor

all the jobs —— I think it is faor all the police, fire and

’ e VA - 7> r s . 2 r ~ 1 lq4
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county jobs.

We have found that the applicant levels of the pooi
of applicants that, when you lock at the total pocl of pecple
applying, that the black applicants are running &8 and 70 and
71 and 72 percent of those applying.

It seems to us that the quota is placing a ceiling
or a limit upon the aspirations of blacks in that city.
BGuotas can have that impact.

There are some gueotas in some housing cases,

Starrett City, to mention a case that we are sti1ll i1nvolved
with in New York, a case where there is a gunta there that we
believe limits the number of blacks that camn live in Starrett
City. Soc guotas-can place a ceiling as well, above whi:ﬁ

you :anqpt gc.

MR. GIFFORD: We had talked almost exclusively about
differences in the administration’s approach vis—a-vis
pnligies taken by at least seven of the Presidents that
preceded vou.

Is it possible for you to mavbhe give one or two
axamples aof actions taken by the Justice Department that have
been designed to help historic victims of racial
discrimination in this country?

Ean you give an example or twe of an affirmative
step designed to help blacksz?— especially blacks in that role

»E
which were the people in mind from 18&s& through 19735 that were

=

Z" == ) e
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covered by the Civil Rights Act of 1964 and 19657 Aren't
there some perfect examples?

MR. EASTLAND: Oh, absolutely. I gave several of
those and I want to reiterate one of them. Cicero, Illinois
which, if vou have any familiarity with, has been a place that
few administrations have been willing to tussle with; we have
filed the first combination housing and employment law suit
because of the particular discrimination there against blacks.

Now, we are currently in the process of that case
but you asked for an affirmative step. I think that is
extremely affirmative if you know anything about Cicero.
CHAIRMAN GREEN: Terry, thank you very much.

We are going to break for a few minutes.

LApplause.]l L[Briet recess.]

CHAIRMAN GREEN: As you know, this is the last panel
that 1s on our schedule.

Not on our schedule are concluding remariks which
will be given by Clarence Fendelton, the Chairman of the
Commission at the conclusion of this panel. s

So, when the speakers have finished speaking, please
do not get up and move out of the rocom. Please wait. Penny
does intend to give a ten—-minute concluding presentation.

This panel is on Eguity and Excellience in
Education. That is the title. This raises two questions, I

think, for the Civil Rights Commission.
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One gquestion is, what can be dcocne to improve
education for minorities who have suffered from discrimination
in the past and in some cases in the present?

And, two, will raising standards and other goals of
the excellence movement harm minorities?

I think that the panelists that we have today are
uniquely qualified to sp?ak on the topic. I will introduce
ail of them now in the order in which they will speak.

Bernard Gifford 1s the Dean of the School of
Education at the University of California at Berkeley and
former Deputy Chanceilor of the Board of Education of the City
of New Yoric.

Nat Blazer is the author of Affirmative

Discrimination, Ethnic Dilemmas and many other waorks too

-

numercus to mention here and Professor of Education at Harvard
and is a consultant on our Project on Affirmative Action in
Higher Education.

Chester Finn is a Frofessor of Public FPolicy at
Vanderbilt University, author of many articles on educatiaon
and, in particular, on the excellence movement and he is an
intermittent consultant ta the Secretary of Education at the
present time in addition tp being the Professor at Vanderbilt.
. The last speaker is Al Shanhker who 1s president both

of the American Federation of Teachers and thg Unitesd

Federation of Teachers and is my former empiover.

e . CCA- R L. Moo £ RLLe fOitinctive (Tan
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Sag, Dr. Biffaord, can you begzn?‘

DR. BIFFORD: Right. In deciding wihat to tali
about, I decided what I would try to dc was tc put myself in
vour shoes and to act as i+ I was trying to lock for an agenda
as a member of a state adv1sbry committee that would help me
to understand the relationship between education and egual
opportunities in my particular state.

Sc I am going to attempt to throw out a number of
issues that I would like toc suggest might be appropriate for a
state level hearing inyestigation and, one hopes, vigorous and
intelligent debate. .

In offering these suggestions, I am not implying

v
that each and évery suggestion implies tha£ there is, in fact,
unlawful. discrimination but I wiil argue that with respect to
each and every one aof these suggestions, unintended cr
unanticipated negative results on wminerity children in
education may be the result of some of these disparities.

Were I a State Advisory Committee Chairperson, 1
think, among the issues that I would want to take a look at '
would be expenditure differences for public education across
school district lines.

One of the reasons [ would want to take a look at
this issue, especially in light of a Supreme Court cec;sibn
some years ago which argued that the Federal Sovernment had no

compelling i1nterest in this area and that the state shoulc
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assume full responsibility for equaliity of expenditures in
education is that, in fact, as a result cof the Supreme Court
indicating that there was no compelling federal interest in
this area, is that many states have actually regressed in
assuring equality of exupenditures across district lines.

They have regressed because, as a result of the
Supreme Court decision, movements that had been made 1in the
direction of ensuring egual opportunity in expenditures in
fact has been arrested.

I know in the State of California, under the

pressure of a state court decision, Siranc versus Preece,

enaormous steps had been made to eliminate - the wide disparities
in expenditure patterns that existed in California ——
expenditure patterns that saw a differential expenditure of as
much as two to one from rich districts to poor districts.

I am afraid to say that in many cases on the State
of California there is actually regression.

in New York State, again, under the pressure of a
state court decision there was movement in the direction of ¢
equalizing expenditure patterns across districts. That
decision, untortunately, turned out, 1 think, with the wrong
result and there is saome evidence of regression in espenditure
patterns.

Sa I would argue that this is an area that is

fruitful and appropriate for state aadvisory commissions to
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lock at, 1+ +or no other reason than to malke members cof vyour
polity aware of some of these trends and their possible
implications.

I would alsc argue that another area that might be
ripe with potential +or fruitful debate waould be an
investigation of expenditure differences within :ndividual
school districts and acrgss grade levels.

Here, I am not arguing that differences in
expendl tures across grade levels imply invidious
discrimination but I would argue that differences are to be
rational and that officials responsible for promulgating
policies that result in differences are to pe at least able to
explain ;hy those differences exist.

) I would argue, for example, that a very strong case
can be made that we ought to be making a much larger
investment in early childhood esducation and in the early
grades.

I would argue —— and I think with some justification
-— that we ought tao be talking about reducing class size, .
especially among poor youngsters down to 12 and 13.

You prabably will find an inverse of this
relationshaip. You probably will find, in many schoal
districts, smaller class sizes at the high school level and
vou will find the smallest class size in advanced placement

courses and vaou will probably #ind the largest class sizes in

e A R 1/ =R A i £ e 7.
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kindergarten, first, second and third grades.
You probably will find that the highest numbers are
most likely in very, very poor districts.

Again, I am naot arguing that this is prima facie

evidence of unlawful, invidious discrimination but I would
argue that it is a public policy that towches eon civil rights
and certainly merits intelligent discussion.

Gnother area where I'think that one might gain socme
intelligence in this area is to take a look at higher
education expenditures, especially in public institutions.

For example, it has always been a mystery to me ——
and cne that I still have ngt gotten satis#;ctnry answers on
¥rcm.peop1e — why certain professional prepa}ation programs
receiveAgreater subsidies from thé state and thé people than
ather programs.

For example, at my university, far more monesy is
spent on graduate students i1in business and in law and in
engineering than students in education.

Naow, I would argue that, certainly, if a subsidy 13,
deserved, given the market for teachers and given the
potential public good, the general good that teachers are
capable of generating for the larger society, that i+ there
are going to be any inequalities in subsidies, public
subsidies, then it probably should go to =sducation rather than

to 'law and business preparation programs that prepare peogilie
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very high—-pavying positions in the sconomy.

Also, there is ample evidence that studernts that go

to law school and to business schocl are mere lilely to came

frem very, very high—income families —— certainly much higher

income families than student=s that go into education.

And here we are not talking about difterences in

gualifications because Bgrkeley has a uniform standard cof

admission

and. students that attend the School of Education

have average GRE's af 1,200 and the average grade point

average is at 3.4, sc we are not talking about second-rate

students.

result of

prejudice

if for no

behavior,

I am not altogether sure that this difference is a
any Trational pglicy, other -than a lcng-stanﬁing

that characterizes higher education.

Another issue that I think bears same investigation,
other reason than to force pecople to explain their

is the whole gquestion i1n many state university

systems of 2llocating responsibility for sducational programs

to the unit with the least prestige and the lowest level of »

rescurce capability.

For example, in the State of Califarnia and [

believe this is also the case in Michigan and a number of

other places, the schools with the greatest prestige and the

highest standing are prchibited by a master plan fraom being

involved in education at more than a marginal level.
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And the institutions that receive fewer resources,
faculty that may not be as well-gualified or as well-prepared
or at the cutting edge of research are assigned responsibility
for teaching.

For example, in thea State of California, the top
12.35 percent of all high school graduates are el:gible for
admission to the University of California and then the next 30
or 40 percent are eligible for admission to the California
State University and then admission is guaranteed to all other
studernts to the community colleges.

Well, statutorialy in California, education is the
respansibility of the state university, which means that the
top 12.5 percent of the students a;é almaost siatutqrialy
prohobited from pursuing studies in education.

I cannot think of a system which is more detrimental
to the growth and development of a first-rate educational
system. I.am sure there are good reasons for this but there
are also harrible consequences of this action.

The other issue that I think bears some ’
investigation in education is the whole gquestion aof
differential rates of scholarship support provided bv state
governments acraoss different disciplines.

- Obviously, I am going to argue that education is in
such serigus trouble in this country that we need to be doing

everything passible to provide adeguate loans, adeguate
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scholarships and adequate support to attract our best and
brightest intoc the profession.

However, if one were to lock at patterns of
scholarships and fellowships, you would find a pattern which
is just opposite of all of our proclamations about the need to
restore competence to ocur elementary and secondary school
system. 1

fnother area where I would suggest we might have
some fruitful discussion is in the whole area of testing and
teacher competency.

I have written a great deal about testing. I have
absclutely no problem with examinatiaons. I think they are
important and I think they are important for reasons that are
not well-understood.

When most of us speak about testing and education,
we tend to point the finger at teachers when, in fact, often
people that come cut of educational programs are victims
rather than the guilty ones because what has happened in
American education is that the college degree is no longer a
guarantee that the possessor can read, write and compute at a
relatively low level.

So when we see studenits failing basic competency
exams upor graduation fraom a four—year college, I think we

should not be dumping on students becauzse often thg students

are the victims of mis—-education.
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But we certainly ocught to be asking ocur coclleges
and universities what in the hell are they doing over the
course of four vears? AaAnd what kind of standards are they
adhering to when students can come out with B.A. degrees and
B.S. degrees and not be ablesto shaow a command of numeracy or
literacy at a very, very basic level.

I would also suggest that in investigating testing
that it would be appropriate to conduct hearings where one
invites representatives of major testing corporations to
explain what is being done to rid many standardized
examinations aof items that may invidigusly discriminate for
non-legitimate reascns—— Fhat is, to rid the exam of items
that might be Eulturally bBiased or give unfair advantage to
certain groups for reasons that are nc£ related to the purpose
of the examinatian.

Ridding the erxamination of cultural bias will not
eliminate disparities but what it will do is to make it very
c}ear that ;hcse disparities can be attributed to reasons that
.

can be corrected through targeted assistance programs.

Another area that I think one ought to discuss in

testing —— and I know that this will cause me to differ with
some of you — 1is the, I think, the misuse of rank order in
testing.

I have read a lot of the materials put out by this

Commission and I franklv think that many pecple place too much
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confidence in very, very small differences on examinations.

I know in Mew York City we used to rank 2xams oulb to
the third decimal place and so people would be ranked 22.387
and the person receiving 72.387 was considered better than the
person receiving 22.384.:

Ranking is often an administrative convenience and
certainly not an indicatgr of quality.

Now, I am not going to argue that there is no
material difference between the student or the applicant that
scores 70 and the applicant that scores 95. I think that is
patent nonsensea.

But I would argue that there is no distinction,
there is no proper distinction that can be made, let us say,
between the student or the applicant that scores 95 and the
applicant that scores 92.

I think one of the things we might be talking about
in testing is, rather than this severe rank—-ordering, is
probably development of some competence bands.

That is, étudents that score maybe between 94 and .
100 will Be. in one competence band and those that score
between 88 and 94 —— the point is, 1 think there are mare
rational ways of using the exams and thuese ridding the exams,
at least in £he eyes of many members of minority communities,
of exams being instruments of invidicus discrimination rather

than instruments of justifiable selecticn and sorting.
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The cother issue that I would argue requires a great
deal of investigation and conversation and vigerous debate is
the whole question of the relationship between diagnosis and
testing.

One of the great disservices that I betieve our
testing services perpetuate is that they give us sxams —-— they
give us scores but rarelx do they give us intelligence on what
the scores mean. —

Rarely do they praovide us advice on what nesds to be
done té correct our teaching and learning approaches so that
results in the future would not show the large disparities in
passing rates among various paopulation subgroups.

Sa I would argue éhat they need to be called on the
carpet and encouraged toc spend more time praviding diagnastic
information to receivers of testing results.

Ancther area that 1 would argue requires vigorous
debate iz the guestion of early childhood education. I
alluded to this earlier.

As the evidence mounts on the terrible toll that
young, innocent children are paying because they have had the
misfartune to be born in poaor families, and as the =svidence
mounts that it is i1ncreasingly di+ficult to cleose the gap the
longer you wait, I think a compelling case can be made that
the development of early childhood educatiaon programs cught to

be a central plank in any civil rights agenda.

\
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We are never, ever going to be able to get to the
peint where we can talk about multiple opportunities and equal
gpportunities until we are able to clese the achievement gap
that separates large numbers of poor children from non-poor
children and I frankly think that waiting until high schoel or
college, we are waiting too late, that we are waiting tooc
long. ?

I think a very strong case can be made that local
school districts and state education departments should be
pursuing widespread programs in early childhood education, not
only because it is sound s&ducation policy, but because it is
good, it is part of our policy of social justice.

I hdpe I have given you at least three or.+cur items
thét shiould keep you busy at the state level.

Thank you.

[Applause. ]

MR. GLAZER: Much of what Dean Gifford has said, I
would agree with and I would like to begin by commenting on an
aspect of his presentation which I think is most important. s

His presentation is really about policy rather than
discrimination and it is about policy rather than 1aw.

Inevitably, the Civil Rights Commissiaon, owing to
its origins, owing to its mission, owing toc the significance
of law and litigation, at least in the past, has always

thought in litigational terms.
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I+ we do not have encugh early childhood education,
then a few bright young lawyers will be able to find a
splution to that and will arrange things so we can have more
childhood litigatiaon.

I think most cof us. — or many of us by now believe
—— some of us believed earlier —— that there was always a
problem with this apprna%h. Mot everything was causad by
discrimination. Not everything could be settled by law.

There is such a thing as policy. There is such a
thing as, a decision as tg where resources should go which are
not to be dictated by the litigation and judicial decisions.

Naw I know that many pegple undertaking the
diF%i:uit tasks of politics are very disappointed when they do
not win and cannot get these decisiaonal patterns changed.

For example, the pattern by which —— and I fully
agree -— more should be spent on early childhood education, on
elementary grades; that, indeed, one can well-manage with
iarger classes at the later high school vyears on the
assumption that a good foundation has been set.

Having gone through a schoocl system with large
classes everywhere, 1 feel I speak with some authority on this
guestion but I do think that one can manage a good deal by
redistributing resources to a better advantage.

}et me make one other comment on the problem of the

discrimination approach or the law approach rather than the
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policy approach.

Here I will not take issue with Mr. Gifford but I
will point out a problem that 1 see when he spoke of lesser
resources going to the schools of education.

I am fully aware o¥ this sad fact since | get less
than my colleagues on the faculty of Arts and Science2s and
much less than my colleagues in business, law and so on and
the annual reports a% the American fAssociation of University
Professors makes this painfully c}ear to me every vear.

I am also aware that the problen is that vou have to
pay more tg get a business teacher since he has other
aLtEfnatives and vou have to pay a good deal more to ggt a law
teacher and more to get a medical school teacher and so on.

Unfortunately, it seems you do not have to pay that
much to get a teacher in the school of education which, by the
way, is noc comment on their gualities rnecessarily but cnly on
their career choices.

Sc that a policy approach raises problems and tt
does not give all possible answers. Sometimes it 1s sa:d thab
the policy approach will never woric for minorities because
they are minorities. Thev cannat twist resources away +fram
the more privileged or the more numercus.

I think of the fascinating case of ecucation faor the
disadvantaged who are an even smaller minority than racial and

some racial-=thnic minorities and yet they have done
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remarkably well at twisting these resources awavy.

By the way, my reference to that indicates that
there is also a roie for law and litigation toco, but it has
very much been a policy matter in which state laws, for
example, in Massachusetts have been passed which almost
guarantees substantial resources for the disadvantaged.

It is possible,

The main body of my remarks, which shall not be too
evtended, surrcunded as 1 am by most competent peaple, a1l of
whom will undoubtedly say things I fully agree with, is to
comment‘pn the prablem of the new competency movement and
reactions to it.

It is a very strong trend and it is a trend which
would bg a big mistake for people conce;ned with civil rights
and minorities to stand against as such.

It is, one should note, not a trend that has been
started by interest groups as such. Teachers’' unions are not
particularly active in it, nor are administrators of school
systems.

It is really one of those things that happens in
poiitic=s and education that represents a kind of a mass
feeling —— a2 mass feeling that too many children are getting
out of school without basic competencies —— a feeling among

businessmen that they cannot trust a high school dipgloma

to mean that this person car read or write or calculate anc

L B 1 —~ ? ~ -7
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So 1t is wrong to be on the Dthér side of competency
and the raising of standards.

Why one gets on the other side, one understands.
There are very substantial disparities between how peogple in
different ethnic and racial groups and minorities achieve in
these areas. ,

I will not rehearse the bad news. It is familiar to

all of you. But there is a good deal of it on the second page

of the Washington Post today on the effects of the éArkansas

Teachers® Test.

I am thinking both politicaliy and substantively
when I say one really cannot oppose these things. ’

Dean Gifford has pointed cut that there are -— we
know there are problems with tests. I think the civil rights
tact on tests has actually produced a good deal of good.

There has been a certain kind of nonsense i1n tests.
Tests for principals, for example. I do not know what a test
for a principal should be, a written test. I do not think
that anvyone will ever +find out. And it might be hetter tc
abanden them.

Certainly tests, of course, for superintendents of
schogls evist. There is nonsense in tests and i1nsofar as
there is nonsense, which should be attacked, and inscfar as

-

there 1s nonsense, it will prebably be to the disadvantage of
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some minarities. gther minorities may dc better at tests.

In fact, one reason for the nonsense is another
minority that once passed through the school system 30 or 440
vaears ago that thought that taking tests but teo the third
decimal point would be to their advantage. That is another
story. It is not now.

So, yes, nonsense where it is still in place.

But so many of the teésts involve thase elementary
competencies which mean that it zannot be a broad—-scale and an
across—the—-board attack.

And actually tests, I think, on the basis of
litigation, are getting better. They are ggtting more related
to functions. - }

. I recall, in one test developed by the Mational
Association for Educational Progress on Functional Literacy, a
wonderful test item -— as I thought it —-— in which you show
the testee three doors and one is marked "Lunchroom" and cne
is marked "FPrincipal” and the third is marked "Nurse"” and vou
say, "Where do you go when you are hungry?" |

And the proportiocons failing are disastrous and I
will not tell you that bad news, either. BRBut you cannot argue
with such a test. That test is life. Where do vyou go to
renew vour license? What do you do?

So I think we simply cannot pursue the theme of

discrimination further than it is legitimately pursuable, ar
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the theme of test nonsense further than it is legitimately
pursuable.

Even when we come to teachers, I think here the
attack on teacher testing, an attack which many joined, was in
some respects a mistake, though 1 have not seen the tests. I
would like to see the Arkansas test.

But insofar as,they were tests of proper spelling or
reading comprehension or numeracy, it simply puts everyone on
the wrong side and it is a lost cause because there is a
national commitment that we should do better infeducation.

Now, I want to say one m?re-thing about the
disparities. We do not want to logk at them toco sharply and 1
am nﬁt gaing to loagk at them too sharply, but one has to
recognize where the problems lie. .

The issue, for example, is not necessarily language
as such —— foreign language as such —-— which seems like a
perfectly good reason why people should do worse. It is not
necessarily sg.

And the issue is not even necessarily poverty as
such. "

By the way, having said what it is not, vou will
want me to say what it is and I do not know what 1% is but
there is an order of test resultsz which has been almost
uniform for 20 years or so, beginning with Coleman s Egqual

Educaticnal Opportunity Report.
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Blacks did worst, Spanish a little better, Indians,
interestingly enough not soc badly, Asians above the norm, i+
anvthing, so we had a range of issues there.

Dne more point on discrimination. It is trué the
law and litigation approach can be pushed very far. 1t can be
pushed on disparities, on discipline and soc on.

And by the way; it can be pushed to areas where I
suspect or believe a real discrimination exists, differential
treatment by teachers and so on.

But there is always an issue of declining pay—-of+.
It is like wiping ocut the last piece of sin if one is subject
to that discrimination or wants to do socmething.

When my wife and I arée walking to a movie in a
working—class section just north aof Cambridge and someone
shouts "Nigger" at her, she wants the ilaw on him.

Well, you know, it is probably more trouble to bring
thhe law in than it is worth and it is a terrible thing but
there is nothing to be done, probably and for a lot of these
things, it is a guestion of pay—off. UOne has to select issues
of where one significantly gains something.

A lot of minority groups live with the heritage and
the reality of differential behavior of one kind or ancther.

- I think the places where energy 1s to be selected :ig
really on what the competency movement points to -— as other

tests have pointed to -— and that 15, what does one do about
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these digsparities?

And I do think we have some evidence as to what
helps. In the last few years we have seen increases in
achievement and reduction of disparities bectweesn bBlacks and
everyone else so all these things we can go into and speak of
in more detail! under the national assessment of educational
progress. :

Since about 1982 we have been seeing some
improvement and that is a good sign. I suspect, though I will
never prove it, that it is a fact that we do steadily spend $2
or $3 billion a year directed to more or less children of poor
districts, that that is achieving that.

Actually, tLose Title 1 funds, when you look into
them, are really used in a rather practical way. I mean,
there are problems there but they are just used for a lat more
drill or mathematics and teaching —— mostly.

They are not used for psychology and that is the way
they tend to be used —— at least in some studiass I have seen.
And it shows effects. s

We are going to have two other people speaking who
know a lot more about what goes on in the schools than I do
and have a lot more ideas about what can be done.

It 15 not only a bias on my part, it is also m§
interpretation of what those small achievements that we have

been seeing are due to that lead me to think thabt such trzngs
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as fairly traditional approaches are important.

That isy drill and going over things., insisting that
it is important to learn samething before going on to the next
thing, homeworik. There has been a great deal of discussian
about this. We have vet ancther Coleman study,
Coleman—breeley on private schools.

I think the thing to take ocut of those studies is
why the schools are better.

Now, why they are better does not give us a
bBlueprint as to how other schools could be made better. You
could say they are better because they take discipline more
seriocusly —— and I am sure that is true. -

It ‘is a real problem in sayrng that scheools are
better if there is discipline and then taking schools with a
lot of disturbed children and saying, “We are going to have
the same discipline.®

It just cannot be transferred in the same wav.

I+ you say the schools are better because they have
homework, that is maybe more transferable. Some things are
transferable. Some things are not.

In conclusion, the competency movement is going to
throw up a lot of bad news. It is throwing it up alreadv.
Some of that bad news may involve nonsencze.

We want to lock at the tests. We want to zeze what

is going on and we should not accept, vou know, sorting by
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every answar is right.

1 say that because I am a teacher of sociology and
gnce having had to lecture to a class of 1,000 engineering
students at Berkeley -— long before, Bernie, you were there --—
my wife once cverheard cone student telling ancother student,
"You know, soccioclogy is very hard. It seems there are no
right answers."

Or he might have said it the other way, "Sociclogy
is very hard. There are all right answers."

Bkay, whan there are all right answers or no right
answers, you do not tell a principal, "What do you do when?"
Who knows Qhat vou dog? It depends.

Sa, when there ié nonsense, we attack it.

When there is real news about things we consider
important, we simply have to accept the notion that there is
only one answer and to go to work. 6&nd we just have to learn
how to do better at those skills which we all accept as key.

LApplause.] .

MR. SHANKER: Could I say first that you may find an
awful lot of disagreement in this panel? Though { am never
entirely willing to predict Al Shanker, in general I think you
may find a cumulative concurrence in most of what has been
said which is probably reason for us to speed up because there

may be some guestions or dispute or +urther 1ssues in the room
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that people would like to talk about. So I wili, at the very
least, promise to speak guickly.

I would alsoc like to stipulate in advance that I do
not in any sense today represent the Department of Education.
I+ I did, I would have had to get what I would describe as
being cleared at OMB and I am not about to go through that.

I am going to galk mostly about -- zalsc, as Nat
suggested -— about policy, not-law in education, not about
discrimination per se but about some of the issues that have
arisin under the bamnner of excellence and equity.

One o+ the reasons that vou were given a panel on
that issue, Excellence and Equity in Education, is because
there has arisen in the education profession a Kind of
conventional wisdom that there i1s a trade—off between
excellence and egquity in education, that we ars dealing here
with some kind of a zero—-sum game in which raising standards
leads acvtomatically and irrevocably Lo some kind of injustice,
to some kind of inequity, to some kind of discrimination.

It is very interesting to me that that alleged
trade-of+, that zero-sum game, which seems to me to be taken
for granted in much of the education proression, the
headgquarters of which is in the colleges cf education that at
least three of us are associated with and others o+ their ilk
—-= that this conventicgnal wisdom about the trade—of+ dogs not

apply in many other spheres of cur national lite.
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And, i1ncidentally, 1t does not work i1n the English
language, ei1ther. I have yet to firnd a dicticnary in which
excellence and egquity or excellence and eguality appear as
antonyms.

It does naot work in common parlance. You would
never find yourself saying, "That was not an excellent meal I
just ate, that was an eqqal meal."”

You would never find yourself saying, "Instead of
making those two dresses of egual length, would vou please
make the blue one excellent."

You just would not say it. You would not use this
kind of appasitional language in common parlance, but in
édu:étion, we .talk as if it were the case.

I want to suggest to you that while there are same
trade-of+s having to do with the resgurce allocation in
educatiorn and with how we spend our time and concentrats aur
energies, that these are not idenlogical or philosophical
trade—offs.

These are not, if you will, conceptually in .
oppoasition. There are always rescurce trade—of+fs. mrhere is a
resgurce trade—-off in school between Engliish ang Math. There
is a resource trade-off in school between preschaool and high
schogl.

How much of our money? How much of our teachers’

time? How much of our energies are we going ta give to one or

\d
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Those lkinds of problems can typi:aily be solved or
at least alleviated, either by adding resources or by making
more efficient use of the resources we have already got.

I suggest to you that the same kinds of ways of
thinking about educational excellence arnd eguity are useful
and incidentally, though Al may disagree with this, I want to
suggest that we are not necessarily lacking in rescurces in
education.

We are spending enormous sums on education ~— not in
teachers’ colleges, of course, but in schools.

The average per—-pupil expenditure in this country
this last year was $3,500. That mean; that a classroom of 30
kids —— yhi;h is too large but, nevertheless, not infreguent
-— a classroom of 30 kids sits on top of a public expenditure
of £100,000 a year.

I will say that again. A classroom of 30 kids, cn
average, sits on top of a public expenditure of $100,000 a
year. N

The teacher's salary last yvear averaged 23.5. So
somewhere there is $746,300 being spent for that classroom of
30 kids that is not going to its teacher in salary.

— I am honestly not crystal clear where it is going.
I can make some guesses and have some thoughts about where at

least some of it is going bubt $1uQ, 000 fgor a ciass of kids 1s
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a lot of money and I think it is fair to ask, 1s 1t being
spent welil? Is it being spent wisely?

And, of course, is it being spent fairly?

But, mainly, is it being spent to achieve the
cbjectives that we would want it to be spent for and this, to
me, 1s a more interesting guestion than the alleged
philosophical trade—off between excellence and equity.

Now, Max Breen and David Schwartz are putting ocut a

wonderful magazine called New Perspectives, that perhaps you

all bhave subscriptions to. In it, the issue that arrived on
my desk a week or so ago, there is a wonder+ul article by
Morris Abram about the question of whether educational
standards are, in fact, good or bad for disadvantaged and
minority kids.

It is a very interesting article on the excellence
and equity issue and it —— Morris Abram says, “"No, this 1s not
a trade—-off. This is not a problem.”

He suggests that the discussion be altered to a
discussion of what he and I would call "educationail fraug.”

The guestion is, are we supplving promctions and
diplomas that are meaningless for kids? And are we, by the
absence of standards, fooling, misleading a number of kids
into thinking they have achieved something that, in fa:t,#they
have not achieved pecauée, in fact, no real meaningful

standards that the werld weould honeor were associated with the
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awarding of that pramotion from cone grade to the next +eor that
diploma at the end of the high school! expericence.

This, Morris savs and I would agree, is a very
important guestion =zbout the validity, the werth, the vaiue of
the educational credentials that we do bestow.

I am prepared to suggest to you that sducatiocnai
traud is a bona fide, evgn major issue in this country,
especially for underclass kidé, minority kids, disadvantaged
kids.

Now, I do not want to suggest that it is the resualt
of a consciogus conspiracy to keep —— by schools or anyone else
—— to keep kids ignorant.

- Now, there is a Marxist line of analysis that runs
along thpse lines that says, "Big evil capitalist scciety
conspires to keep poor kids in place By not teaching them
anything." I do not think that is the case.

I think that fraud where we have it is the result of
a series of bad luck, coincidences, misjudgments and
accidents. 1 think that it exists, however, and is not likely
to be scived by denying that it exists or by opposing the
kinds of standards that are, in fact, a necessary part cof the
sclution.

I am here suggesting a kind of education consuiner
protectionism, if yvou will, that is asking on behalf of the

izids whether what they are getting has worth?
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I du not know whether that is a civil raghts
issue. It is surely someone’'= issue and surely a valid way to
think about sducation from the kind of consumer s standpoaint.

I have to tell you that I find more and more I am
glad that naobody has asked for my advice on economic policy
because with the whole series of education issues I have
concluded thet I am an aqsclute, contirmed demand-sider.

I think that what we get in teachers is what those
who employ teachers are willing to hire. I dao not think the
proper fulcrum here is the teachers’ colleges. I think it is
the employers of teachers. Who are the? willing £o hire?

The temachers’' colleges would eventually respend to a
chanée among those on the demand side. LikéWlSE, textbocks.
The proper place to deal with the textbook problem 1s not with
the publishers. They will publish anything anybody wants to
buy. The proper place to deal with the textbook issue is with
the purchasers of junk and with their notions about content
that underlie their decisions abgut what they are willing tso
purchase.

And I am suggesting similarly from the =tucdents’
standpecint, ask from the consumer = viewpoint, the purchaser’'s
viewpoint, if vou will — the kid, his parents.

Is he purchasing? You know, in a2 welli-informed
manner , something that has innate worth and vatlue to it.

Well, let me -— Morr:s Abram’'s cancliuding paragraph
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you could read for yoursel+t. It says the +folicwing:

"What will doom the children of the disadvantaged is
nat high—quality education and the imposition of educational
standards. What will doom them is chaotic classrooms in
schoocls that do not teach whitse diploma is worthless.

“On the other side of the playground lies a worlid
there in which the one who cannot read or count or sclive a
complex problem is the one wha is lost.”

Now, this is not to say that the sudden impoesition
of exacting standards, especially the retroactive impositicn
of eracting standards is not going to lead to unacceptably
highhlevels of failure among k;ds, indeed, among teachers and
that that failure may be unacceptably concentrated amaong
miﬁority{grcup or disadvantaged kids.

This is, in fact, a real problem, especially when
yvaou start at the end and impose standards backwards —— when
vou start with a high school kid and suddernly tell him he has
to demonstrate in 12th grade that he learned scmething that,
in fact, he shaould have learned in sixth grade but never N
izparned it there because there was no standard when he was in
sixth grade.

Qorking backward from the end of the ecucational
process is probably not fair.

Starting with tomorrow’'s first graders and asking

whether they are ready to beg:n meeting standaras anc then
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having meaningful standards that they will meet all the way up
through schopl is., 1 think, the proper way to begin and I
would like to absoiutely endorse what Bernie andg MNat have both
said about, i+ you will, garly childhood education or other
ways of ensuring that the kid arriving in +first grade is ready
to start serious learning when he arrives in first grade.

Because if you have standards waiting for him in
first grade and he is npot ready to meet them, he i3 going to
begin ta slide down the slippery slaope of failure that from
which it will be very, very hard to rescue him and some kids,
alas, are not ready for first grade — a few for developmental
reasons but an awful lot more for social, cultural and family
reasans are not ready for what we would like them to be ready
for in f}rst grade.

Se I think that is a very proper place to focus a
laot of ocur energies.

I would in general say our purpose here has got to
be tc maximize the success rate of kids in relation to --
maximize succtess in relation to minimum standards that are .
going to be impozsed and make it possible for all k;ds whg are
hal fway motivated to succeed to do so.

We will never have universal success i1n relation to
any meaningful standard because we will always have to deal
with differing degrees of motivation and enthusiasm for

meeting that standard.
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HBut we can arganize our schools such that pecple
with a modicum of motivation are going to cenfraont the
resources that will enable them to succeed.

For scme kids, this may mean more schooling than we
are accustomed to. It may mean starting sconer. It may mean
running the day longer or the weelk longer or the year longer.
It may mean taking mare years. It may mean additiornal
arrangements within the schools such that kids for whom it is
harder, for any one of 3 number of reasons, are going to have
the extra time and assistance in order to make it.

But that ought to be our ctjective, to organize
ourselves so they can make it.

Just a couple more points and then I will subside.

Let us understand that we have a real prﬁblem in
regard to the limited potency of schools with non—coengitive,
non—aeducational matters.

We have got a situation in this country in which the
schools are being asked alsoc —— this has been true for a long
time — to deal with problems of poverty, of neighborhood
decrepitude, of emotional difficulties, of nutritional
difficulties, of family difficulties.

Echools are not very effective in dealing with those
issues. Schools are at their best dealing with cognitive
issues, dealing with skills and knowledge and, to a degree,

with values arnd behaviors —— though, sven there, thevy arz
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handicapped if the kid does not bring some of these with him
from home.

It is reasonable toc hoid schools accountablie for
what they do dwring their hours with kids, but a very rough
calculation shows you that the kid at the end of 12th grade
will have spent about 13,000 hours in school.

That sounds like a 1ot but it tuwrns out that is only
gi1ght percent of his life at age 18 and he has spent F2
percent of his life outside of school.

Now, what are the influences on him dwing the other
2?0 percent of his 1ife? And what reasonably can we expect the
10 percent to deo?

Obviocusly, in 13,000 hours vou can learn a Lot of
math and French and literature and things that schools can
teach and if you multiply, magnify the 13,000 hours with some
homewark, you can learn even mare.

But let us not disregard the 0 percent that he
spends elsewhetre and iet us not mislead ourselves into
thinking that schools are good at doing everything. .

In the same Abram article there is a very
interesting guote from W. B. Dubeis from 1933 on what it is
schogls can do and cannot do and how we need to concentrate on
what we can reasonably esupect of them as institutions.

Well, I was going to give you a long rendition of a

view that John Gardner esloguently wrote in 1961 in his famous
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boclt entitled Excellence, the subtitle of which was, Can_We Be

~

Excellent and Egqual, Too?

It is a very interesting book that continues toc
gain attenticn 24 years latery, I think, because Gardner’'s
basic answer was, "Yes, we can be excellent zand equal, too,
provided we define the terms correctly and are smart about how
we go about it." ;

He did not see these as antonyms. He did nct see
these as trade—offs. I do not think the man in the street in
the Umited States today =ees them as antonyms or as trade—offs
and I would simply like to suggest that we guard against those

who do and insist that they need not be —— but ko make sure

-

that they are not, we have got ocur work cut out +for us.

Thank vyou.

[Applause.l

DR. FINN: Well, the three previous pecple said that
this was not going to be a debate and they are right, it will
not be. I take very slight issue with one point but we will
get to that in a minute. ) .

First, on the guestion of what can be done, 1 thini,
clearly, the svidence that we have, the research evidence is
kind of soft but I think experience is very hard ogn this in
terms of a strategy of doing as much as you carn early.

Those who work in schocls, if they admit what they

sze, which they +reguentiy do not, but if they admit what they
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see, they wili tell you that saomewhere arocund the +fourth ar
+ifth grade ycu can probably spot about 9T percent of alil
those students who are not going to make 1t later on. because
there is something that I think is not too difficultb to
understand. i

Most of us during our lives have tried to do certain
things. In some cases we succeeded and in other cases we did
not and if we look back at those cases where we did not, we
will find that we tried once or twice or three cr five or 52
times and, deﬁénding upon our own motivation and a whole bunch
of other things —-— but a£ a certain point we gave up and after
that point, noc one could convince us that it was worth it or
that we were going to be able to do it, with respect tco that
something.

Kids are like that, too. I¥f vou have been tc a

kindergarten and first grade and second grade and third grade

and fourth grade, that is a very long time and if you see most

of vour friends arcund you and they are abie to rzad and to

write and to count and you can’'t do anything with 1t, you s
start saying that vou can’t and vou do not believe that vyou
can and it is not worth it or that you are dumb and, it is
very difficult to undc that —— to change that attitude.

S50 I am not saving it cannot be. But the chances of
doing it, of succeeding after that, are much smaller and what

has to be invested is much greater arnd therefore, the strategy
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of trying to get 1t right the first time 1s semething like our
philosophy with respect to education is something lixke our
philosaphy with respect to automcbiles.

The Japanese view of guality control is to get 1t
right in the first place and kzep working on the system untii
vou do get it right in the first place because then it :s both
bhetter and cheaper. 1

Qur system is to get I% out and sell it and wait
until there is a fault and then recall 300,000 and do them
pver again.

So, we have a similar system in education, except
that in education the ability to do something when you recall
or remediate is gquite different because it depends: to some
extant, on the attitudes and motivations of the individual who
by that time may very well have been shattered.

So that apptroach, it seems to me, 1s very important.

Now, it seems to me that scmething follows from this
also and that is something that we have known far how many
vears, 29, 30, 447 s

This is not a new inszght, that at a certain point
i+ & kid reaches fcurth or tifth grade, that 1+ we then +fai1l,
no matter what methods have been used -— in elementary and
secendary schoals —-— fail to reverse that in the current
school setting, he is going toc be a loser, and vet we continue

to do the same thing over and over again.
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fhat 15, we have a system whichi understands that by
sending that kid through junior high schocl and senior high
school with our current textbooks and teachers and curriculum
arnd evervthing else, that 7% percant of those who have not
made it by the fifth grade will nat make it.

But we continue to go through that same set of
requirements and it seems toc me that, while there has been a
good deal of overemphasis on the need for innovation in
schicols, almost as though ngthing is known or it does not
make any difference, and as though the important thing is
that, essentially, education is a kind of artistic experience
where doing things differently every yvear is a value.

That is a good deal of nonsense that creages turm;il
and where you have got what you know works, vou cught to use
it and you cught to use it over and over again.

But when vou know someth:ng doss not word —-— which
is the case when you take a kid 1n the fourth or +ifth grade
and put him through the existing programs — 1t seems to me
that there there is an cokligation to innovate and to .

vperiment and to experiment radically.

1 had an experience in an earlier existence as a
leader of a boy Scout Troop where some kids who did not learn
how to read in schogl did learn manvy of these skills in a
toctally different setting.

There, { think, that is csomething sl=e that we ought
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to be doing but are not dcing. I think part of the reason
that we are nat doing 1t is that we are véry touchy that there
are a disproporticnate number of the students who get to the
fourth and fifth grade who have not made it who are among the
minorities.

What would the minority community say 14 at that
point kids were taken ouf of regular schools and given an
experience mor=2 similar to Boy Scouts?

Wauld this be viewed as expelling children from
school? s

Even when we kncw‘that what we are doing is wrong
and will not work and when we have some nct{ons as to what
ouqhg to be done, the politics and sensitivities on these
issues are so great that it is very”di%ficult sometimes to ’
bring about changeas that are needed.

I think there is a second very important issue that
has been touched on once or twice which I think is the egual
of the early childhood problem and giving kids who have nat
made it to the fourth and fifth grade a second chance in some,
totaliy different praogram designed, by the way, to achieve the
same thing. I am not talking about taking kids out of a
regular school setting in order to give up ort them and iet
them have fun and play.

The goals would be exactly the same. As a matter of

-

act, one of the guoals would be tc bring them back teo scheool
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after 2 short period of time —— 14 1t IS possibie.

The second very important i1ssue has to do with the
guestion of discipline and here, too, I think you will find
the experience of most teachers —— vou will aluways +ind the
exception of some charismatic, wonderful i1ncividual who can
handle ail children and all problems but thers are not two
million teachers like that or two miliion doctors or lawyers
o anybody else.

Sc the problem is of what to do when you have a

_certain number of children. There could be one in a class cr

two in a class or three in a class and it is not just today or
this week and it is not just because Johnny had a problem two
weeks ago. It is not just with his teacher.

) It is a recurrent form of behavior that sticiits with
that child wherever the child goes and that child is not
learning anything and that child's behavior prevents the
classroom from functioning, the teacher from teaching and the
other children from learning.

Well, there is no doubt in my mind that that is cne,
of the major successes of non—-public schools.

I taught in classes like that where I knew at the
end of the day or week or year that perhaps 1 was able te
spend 23 percent of my time in reaching the students.

Angd what do vou do?

NMow, it seems to me that excelience and eguiiy ars
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rot opposites. That is true. But nmeither is it true that
there does nobt exist a certain temsion in the handling of
certain problems.

There is no doubt in my mind that a kid who has got
all secrts of problems probably has a better chance of getting
rid of those problems if placed with a bunch of kids who do
nrot have them and where Ehe peer pressure of canforming to the
norm of those who do not have those problems is fairly great.

And if vou take that kid out and put him in with a
bunch of other kids all of whom have similar problems, the
chances are vou will have the same educational effect that
prisons do on criminalsy; and yet, there is alss no doubt that
keeping that kid in the class with the»othe;s is qoing to
deprive them of some esducation and that there is no e;sy
answer to it.

There are guestions of judgment arnd here is a case
where the dictionary definitions of excellence and equity are
not opposite toc mach other but any action that is taken is in
terms of attention or conflict between these twao.

Mow, I think something else can be done and here 1
want to talik akbaut the fact that a good deal is known ~--
zspecially, I would say, in the last 10 or 12 years we have
gotten to —— this is still not, it i1s not phvsics or chemistry
but neither are we just at the stage of absociute hunches.

There is a geod deal that is now kriown as to what

—- A - = r_ _u B < v B i I @ R I (T
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works and what doces not work arid what is interesting i1g Lhat,
in the field of education, these things —-— unlike other {figlds
where some scientific development immediatesly gets put into
products or implemented fairly quickf& -— in this field that
is not so.

I would just give one very impotrtant example
becausa,.well, the appropriateness, I think, will be clear
wher I have stated it.

There is pretty widespread evidence now, ard in
fact, I would say it is fairly conclusive, that learning to
read is nok merely a formal skill, that it is not justr
lzarning phonics and it is not just lsarning to recognize
wards; - that being literate means that you have in the back of
your hegd thousands of words which come up in the course of
ordinary reading and that i+ vou have to socund cut every word
cr recogrize every one and 1look up every faurth word in the
dictionary, that you cannoct read.

Well, in a sense, you have to have a ser:i:es of maps

in your head. There was a kind of interesting anecdote in thg

'New York Times two weeks ago in Mew York Day by Day.

The headline was "Rude NMew Yorker" and it was abkout
a womarn getting on a bus and she asked the bus driver, "Dges
this go to 42nd? Do you go to 42nd Street?”

And ke says, "The sign gutside, lady, save I ge to

Eighth Streest."”
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And she says, "I 'm from out of town. Do yvou go to
42nd Strest?"

And he sgid, "Even out—-of-towners can read, lady.”

Now, of course, she is saving toc him that she does
not know how the streets are laid ocut. Does it go to 42nd
Street? And he assumes she knows.

But that is exactly what reading is about. You have
got to have -- if yau do not ha;é the map in your head, being
able to read the sign that it gnoes to Eighth Street does not
do very much gogod.

Now, what is it that one has to know in order to be
literate?

| Nelf; you have get to know a lot of words that the
ordinary, average pe;san 415 supposed to know —— whether it is
RPani=l Boone or Adam and Eve or alps and Himalayas and kthe
names of deserts and myths and all sorts of things which any
writer writing for an average audience feels that he has a
right ta use and that it is going to be understood.

And if you do not have that fairly tradit:i:ocnal .
background somewhere in your head, vou are nat going to be
able to make sense of things.

Now, we know this. And vel, the Echoois are doing
vary littie about it. Why?

Well, one, because it is unpopular to get kids to

memarize things and if you do not have these things buriec in
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vour memory somehow, you really cannot reac, even if you can

But, secondly, inspofar as we do give kids an
acquaintance with certain facts, we feel that they have got to
be things that children are immediately interested in, such as
sports stars or rock stars and memorizing the names of a lot
of sports and rock stars will not help you to read at all.

H

AN

-

1

2| decode or recognize words.
3

4

5

6

7

8 These are not words that come up very frequently +for
9| the average reader.

10 | Or, the other great movement, of cpurse, which is an
11| important movement but insofar as it drives cut the words

ordinarily used in language, it could be bad.

That. is the need to create pridé in cone’'s own group

sg that, in addition to rock stars and sports stars, the other
15| heavy element in the early curriculum is a pressure for women
16| role models énd varigus minority role models, all of which is
17| very important and don't take me wrong as saving that this is
18| rnot important and should be pushed out.

19 But if these role models —— if that curriculum

20| becocmes a substitute for learning the two, three or four

21 thousand words that one does nolt have to know very much about

.22 | but has to recognize, then you really grow ug illiterate.

e

You may develop a l1ittle bit of pride and you may
24 know a little bit about rock stars, but you are not goirg to

25| be able to read.
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Mow this is pretty well-known. I coulc cite guite &
number of experiments that would make it just very, very
apparent. These experiments do naot depend upon complex
statistical analvyses. They are vervy simple. They are very
straightforward.

And yet, how many schoolis in the United States
today begin kindergarten, first, second, third grade —— talil
the teachers, the principals and the others that, look, if
kids do nat get the faollowing basic standard background in
terms of simple vocabulary, they are lost.

Now, the reading scores will go up in the second
grade and the third grade and the fourth grgde because there,
ali vyau are doing is Run, Jane, Run and that, you can do very
well wit? decoding.

But the minute you have to pick up a newspaper cr
something that sayvs something -— and that is happening, the
scores are going up in the elementary schools and then they
piummet in the secondary schocls and everybody wonders why
there is this loss.

And what we are doing is, we are teaching people to
recognize and to decode but we are not giving them this
cul tural background they need.

— Sa, it is very important and the unfortunate thinrg
about education i1s that there is not very much respect for a

knowledge base. Tthere is some knowledge and what there (s
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aught to ke used.

So let me jump on to the second question which is
the effect of raising standards.

Well, on the eftect of raising standards, [ agree
with what evervbody else has said. One should not be against
it. You can’'t be against it. And the effect of ralsing
standards is not goling t? have just a simple impact.

There are an awful lot of “ids out there, minorities
as well as majority, where the impact of raising standards is
going to have a wonderful effect.

They were pretty good students but they were lazy
and they krnew that they would avtomatically graduate,
autcﬁati:ally_be promoted se it did not maké any differance
what ﬁhey did and those kids now know that that is not the
casea an; soc they work harder and they are going to do a lot
better.

Then there are those kids who could not even get
what was the smaller amount that was taught before and was
part of the curriculum. Now there is more. There are fewer ,
Mickey Mouse courses and those kids really are, it seems toc me
that there is a simul taneocus obligation that, when one raises
the hurdles, to give some practice lessons or to give some
special! and or additional help. -

I think that here there wil! be disastrous

censequences for the kid who has, up to now, said Lo himsels,
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"1 am not really learning anvthing here but [ an going to sit
through all this because at least I wil! get a orece o+ paper
at the end cf fcocur vears."

No doubt, without special help, many of those kids
will say, "Now I know I am npt even going to get that giece ot
paper and there is no reason for me to stay.”

So something sae:zal does have tao be done there.

Mow I would also like to say that one of the things
that is missing from the entire discussion of educational
improvement a2nd educational +orm -— most of the discussion is,
you pass laws by state legislatures, you require tests of
teachers, you reguire tests of students, you do not allow
peopie to graduate unless they have certain scores, et cetera.

You mandate certain bocks or certain curriculae or a
certain number of hours.

Very, very little has been said or thought about
what effect the structure of the institution has on its
productivity, on the ability of kids to learn.

Let us take just one simple factor.

Most schools in the United States work on an annual
basis. You come in in August or September and vou leave at
the pther end in May or June.

That means a lot of things. What is the attitude of
a young kid @hc goes in in September? Does that kid realiy

think that not attending school for a2 few cdays in Sectember

A ot NNA- r/:t,/j‘__ ——uvrv-v:l - r/:n-[:-l /p:/'\ﬂ-‘;r-r‘ ﬂr-’-



1| really going to cast hia?

2 Is the data pay—off so close that he is gobing to be
3] concerned?

4 is the teacher very concerned thac losing a few davys
51 or wasting a little bit of time in teaching means very much ¥
6 | you have got that much time to plav with?

7 Suppose yau hate lgst some time in September and

8 | October and you can no longer understand the subject and you

9| know that there is no way that you can catch up or understand
10} the rest of the year?

11 Isn't it rational to drop owut? Arnd if vou have

dropred out for a whole vear or even i+ you stay for a whole

.13 vear .and do not understand the subject, then' what happens? .

14 Well, there are no good answers. You promote a kid
15 autnmati;ally<when he does not know something, that i1s bad.
16| You leave him back and he is disgraced arnd now he is with &
17| vaounger bunch of kids and maybe he is bBigger and he can beat
18| them up and he becomes & discipline prablem. That is no good,
19! either, is it7?
20 What would the effect be of not having annual
21 semesters but of having semesters that are three weeks long or
3{ Tour weeks leng? Could kids drop in and out more =asily?
23 Would making up a three—-weel: semester mean not going
24 | with some other peer group? Could vou drop in as easily a3

25| you could drop out?

202 RUT-286-
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It is not that I am advocating these things. It 1s
that there is almost no discussion or what might be done in
areas like this which would perhaps help us to bring back
voungsters who have dropped out.

By the way, at the end of the year. does the
voungster or the teacher really know when the voungster got
lost? Where? Why? ,

Now, of course, thereis a trade—of+. There is more
paperwark i+ you do it every three weeks, more report cards,
more school administration. It is a problem.

But it seems to me thaf that thought 1= needed.

Mow my final point, and I come back to the tooic of

xceilence and Equity and I again want to emphasize that I
agree that they are not dictionary opposites and that those
who have painted extreme pictures that you always must trade
pne off for the cther certainly are wrong. But I think that
there are a substantial number of examples where there is this
tension.

I will just leave you with cne more thought aside

rom the discipline guestion and that is the whoie guestion of
tracking which, it seems to me, most of these reports reatly
avoid.

Now, scome years ago, I guess maybe it was the
Coleman stuff back in the "&0°s that kind of said that the

ltids who sit around, that your kid wiil have guite an
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. 1| educational irnfluence an the kid, that kids learn from each

2| other maybe mor=2 thar they do from the teacher or as much.

3 Well, if¥ that is true, then I as a parent would want
4| all the kids whao sit around my kid in school! who teach mine

5| secmething, rather than kids‘Fhat cannot.

6 ) Sp the tracking guestion, it seems to me, is one

7! where there are winners and losers. That +or the kid who

8| needszs the vocabulary of ghose around him, it is a big plus to
9| have a mix but for the kid who has ﬁlready got the greater

10| vocabulary, it is a plus for him to have kids aroungd him fruom
11| whom he learns and that there are a substantial number of

situations in education where that tension between excellence=

and eguity exgsts and that these are very séricus problems in
14| a demeoccratic society.

15 ’ LApplause. ]

16 CHAIRMAN GREEN: Well, let me begin by asking a

17| guestion myself. We have about 20, 25 minutes far guestiaons

18| and answers.

19 I did naotice that none of you spoke about

20} traditionmal civil rights remedies in terms of like improving

the guality of education.

lLet me ask you specifically, do vou believe that

ey

Wil ®
T

L

N

[ o

ot

0

L

for example, is worth the time, money anc troubie?
24| Doe=s it have a significant impact on the guality of eCucaticon

25| that is provided to the ztucgents, particularly te miner ity
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studentzs?

vle covicd maybe start 3t the end of kthe tabig ard
work our wav back.

DR. SHANKER: You saxid you had 20 to 25 mrinutes,
Ma:x, and then vou ask that ane. Make that 20 or 23 weels.

Maybe in that time we could work ocur way through tt.

It is almost a cliiche to say the i1ssue 1s net

]

pue

busing. A great many iids go to school on buses all over the
country every day and it is a commaon sight.

The issue is compulsory assignment cof kids to school
an the basis of race, whether +for malevolent purposes, as used
to be the case, or for benevolent purposes, as is more often
today the case. |

I do not personally like compulsory assignment of
anybody to anything on the basis of race. I do believe that
the integrated classroom is a good thing for almost all kids
but I think it should be achieved on the basis of pecpcle
wanting it and having classrooms that are worth wanting to be
in, rather than on the basis of telling peaple where they hav?
to go because of the color of their skin.

DR. GIFFORD: It would be difficult tao give an
intelligent question to your answer [sicl and I wish this
guestion were nct dominated by the courts because it really
depends.

There are some circumstances where I think

N e~ A R fee e £~ @,,7/,::4 ~Kehaztina ﬂrz:.



10
11

N

‘II'IS
14
15
16
17
18

19

20

118
caonpulsory busineg and ali of the pairn that is infiictec on the
students that would not prefer toc be bused or parents that
would not prefer to have their children busea, I think it can
Be justified and I can point to a number of instances where
compul =ary busing aorders werg handed down by the courts where
i+t made absclutely no sense.

I wish that th{s issue, as well as bilingual
education, as well as handicapped education, 1 wish there were
some way for educators to get lawyers= to stay the hell ocut of
the schools.

LApplause. ]

MR. BLAZER: 1 agree. I do not thinik one can take
an absolute position on it and I think theré are some very
frightful trade—-otffs here, the kind of thingé that Al Ehanﬁer
was talk;ng.about.

Magnet schools are great. A lot of schools are
being lett behind. Evervybaody does want his kids to be
surroundecd by kids that are to his advantage and 21! the kids
that are toc his advantage are beirng sent o+t to magnet schcolﬁ
sc whalt do vyou do then?

I kthink it is a very, very rough situation.

I do think, by the way, as csome recent evaluatians
angd research show, that it, too, contributess Lo improvement of
educaticnal achievement scores of minority chilidren. I do not

think that can be argued with now. I am net saving a huge
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improvement and so on but there 13 some i1morovement.

o I

Maybe you say it is rmot because cof the busin
hecause whan you bus you are also spending acditional federal
funds for desegregation or you are shaking things up and
everyone is trving a tit harder or something, but still, 1t
does something.

Whether it is worth the cost, the pain and the ftat
battle, I think in most cases it probably is not. In some
cases, in smaller commuenities where the situation is not so
di++icu}t and sag on, it is warth it.

DR. FINM: I, too, would not take a harad line‘nn ves
or nat and there are some instances where it has been a plus.
I woﬁld-say that, given the ﬁatura of our scciety —— ard I am
now talg;ng, not about the etfects of discrimination and
prejudice But a different thing, namely, hocw Co pecple buy
homes in our society?

Well, I know when I was th#nking of moving, 2
real estate agent took me around and showed me about 1S
different types of heuses and then said, "Weil, you can find |
these houses all over this county. Now you go arcund and find
the schaol that you want your kids to go to arnd I will <ind

vou a hcouse.™

FPeople buy schools. And just as peaple would find

1

it intolerable under our system of government 1+ they were to

wer i and save for zomething ard buy 1t up =2nd then ik were

o lRd 1 a D r o ..
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confiscatad and taken awayv, that over and beyend rac:zail
a2ttitudes, pecple do move.

White folks move from one place to ancther at
considerable enpense because they do not like this school and
they like the other schocl down the road and what, of course,
the assignment and the busing essentially do is, in scne
cases, is to take the pEﬁSDn who has moved from thi=s one to
that one and say, “Well, even though vou bought this house and
are spending more money, we are now going to send your kids -
right back to the other school.®

Sa, ultimately, in a spociety like ocurs, if you do

~ that, 1 think that, had —— during the height of the busing
period --— had this been much more extensivelthan it was —— it
really was nat done very much in this country. It got a iagt
more headilines than there were numbers involved.

But I think had it been done very extensively we
might not have very much of a public schowol system left in the
caurntry. Feople may have decided, well, if that i1s what is
geing toc happen, then we are going to take care of this
through private education.

It is not as though there is no =2scape. 1+ you have
got a Chairna or a Saviet Union where you can really tell
evervbody where to go, you can do something like this.

But vou always have tc ask vyoursel¥ cuestions zsuch

as whether public education has a value, whether vou want it

202 247-88560= Raks: Hames 5 Rufes =Repoztina, One.




-y

10

11

B S

77
-]
~heamn s

Iz
-
14
15
16
17

18

S wak

121

r

preserved as an institution, whether it as an inshibtution is
ar advantage in terms of the goals that we zeek and coes the
institution have a chance cf being destroved 1+ vou gursue one
goal which is extremely unpopular with the general public and
against their wishes? :

fnd I think the answer is yes, you stand a chance of
destroying the institution sc I am pretty conservative on this
issue for that reascn because I think the preservation of
public educatiaon is very important.

CHAIRMAN BREEN: We are not going to be able to have
evervybody ask the guestion they want to, but, Murray?

DR. FRIEDMAN: Murray Friedman, Fennsylvania. 0One
of the themes that has been permeating our g;cup aver the last
couple of days is the degree to which traditional civil! ra2ghts
remedies are applicable to the problems that are facing us
today ard tomerrow.

The busing guestion clearly was cne of those
traditional remedies which, thank goodness, I think is less a
problem today.

Let me throw this hot potatoc at you and maybe step
back a little it Fram Mr. Shanker as 1 am tgssing it.

One of the things that has fascinated me is toc watch
black Baptist parents, troubled by the failures and
inadeguacies of the publ:ic schools, sending their children to

mrivate and parochial schools where. apparentiy, 7or a wide

D my - xS O e . 1.
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variety of reasons, thev are enjoying the kind ct ciscipiine,
the kind of success and the king of ac“ieQement theyv want.

I alsc would add to that the role of these schools
in maintaining the lcocwer middle class whikte ethnics in the
city, the role that these schools seem to bBe plaving as a kind
o+ private schocols of the poor.

So mvy question,ta you would be, as part of the n=awer
strategies that we may want to look at, would you —— weil, I
tnow what you would do, most of you —— but would vou at least
consider, this panel consider the possibility of tlanketing in
in some ftorm the private parochial school system 1into the
public educational process through the utilization of certain
formg of government assistance, whether they be educational
vouchers or pushing taux credfts, since they do, in fact. train
voungsters and, incidentally, play a major role in whatever
iittie school desegregation is actually taking place in many
of the big cities of America®?

DR. SHANKER: Well, the toughest kids I ever had as
a public school teacher wera those who ware kicked cut of the
parochial schools because they could not handle them and we
did nect have the right nct to take them.

Mow, if it is good public policy or acceptable
public policy to kick out those l:iids whe are very difficult to
educate —— even ather you have impecsed all the diszcipline and

avervihing else, you can’ 't handle them, that is gocd public
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solicy, then let the public schowls cdo it and then the public
schools will have exactly the same atmosphere 2s those private
schools vou are taiking about.

But if you are going to impose one set of public
standards on the public schosls —— in other wordes you say vou
have got to take every kid no matter how difficult and no
matter how violent and ygu have got to take him, but, Mommy,
if vyou do not like these kids that we are putting next to your
kids who are so violent because they are destroying your kids’
education, then we are going to give you the money toc go
across the street to a school that does not have to take that
lid.

Now that, it seems to Ee, is ridiculous.

. DR. FRIEDMAN: Is that the whole story of the
paragchial school system and their successes angd failures?

DR. SHANKER: It 1s a good part o+ the story.

DR. FRIEDMAM: How about the rest of it?

DR. SHANKER: It is a gwod part of the story. L
would say that if you adopted the philosophy that I am just
talking about, logk, ycu do not have a whale host aof
reguirements.

The fact is that I would like to taike -—- by the way,
we are deoing it in Pittsburgh., In Pittsburgh when a kid drops
cut of public school, beth the union angd the business

camaunity, they have put together a tund, every parent who
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takes a kid cut of public school 1= calliesc.

And, by the way, gvery parent of kids now in private
echools are called saving, "Was your kid ever in public
school? Was your kid there for religicus purposes? 1+ not,
why did you leave the public schooleg?

"ond if we promise you a public school just like the
private school vou are ngw i1n, will yvou bring your kid back?"

And they succeeded in bringing back thousands of
kids.

Now, I would like to be able, in every public school
system in this country, to call the parents and say, "Whatever
vou have out there, except for religious instruction, I can
guarantee you in the public sector.®

Mow, if vyou allowed that tc happen, legally -— that
is, if we were able to do the things that a non—public school
can do, [ guarantee that we would have sufficient number of
schocls that would do exactly the same thing and vou would not
have to ask the guestion of, do they have to move from one
svstem ta the other? s

DR. BIFFORD: Can [ make just a general remark?

I have been reflecting on Nat's comments on palicy
varsus discrimination and I think I want to say something but
I do not want to be misintarpreted, but I think cone of th
Ehings we are struggling with is, we are learning how to come

Lo grips with being in a pust—-racist scciesty.
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What do I mean by that?

Most of cur laws, civil rights laws, were tashiocned
during a period when we were attempting to confront invidious
state-sanctioned racism and the laws did very well in
combatting that problem. -

I think it is fair to say that, although theres are
many, many pockets in Amgrican society where racism tends to
be invidigus, there are no areas in American life where it has
official state sanction.

The instruments that we desigred to deal with state
sanctioned racism have done their jaob and, frankly, they are
rather crude instruments in dealing with a ppst—racist society
where‘the impact of tﬁe legacy aof the past is far more subtls,
+ar mnre/deepiy imbedded and cartainly not obvious at first
logk and frankly, 1 think we are at a period where we are
going to have to really almost try to go bevond the
traditional remedies and think of civil rights in other ways
and thiniz of 1t in ways that always do not look for villzins.

One of the other problems, of course, of being in .
that period and I was very much a part of the civil rights
movement and 1n our search for villains, one aof the
conveniences of villains ig that vou can attribute to the
villain all cf the ills of a particular community, 3 police
department or 2 city.

I mean, Bill LConnor was the best thing that over
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happened to the civil rights meovement. Rizzo in Fhiladeipgh:ia
2| was cne of the best things that ever happened to the ciwvil
3| rights movement.
4 We do not have that any more and I would suggest
5| that panels like this, frankly, ought toc be leading the charge
6| and heliping to develop 3 deeper understanding, a richer
7] understanding and a far more sophisticated understanding of
8| the legacy of the past invidiocus state—-sanctioned racism and
9| ought to be looking for a sophisticated understanding of how
10| we can rid our society of the remnants of state—-imposed and
11 state—sanctioned discriminatory systems.
;zg But if we apply the same language and the same
13 remeaies which were appropriate in 19464 to 1985, 1 t;ink we
14| are going to be aiming in the wrong direction and that is why
15y I have said what 1 have said.
16 Much of the language, for example, which guides
17 litigation in the area cf bi-lingual education, in the area of
18 | handicapped education, in the area of suspension, it is
19} language which is reminiscent of pre—-19&4.
20 It contains assumptions that might have besn
21 appropriate in pre—1944 but are no longer appropriate now.

And here is the problem of depending on the crude

instrument of litigation rather than a more subtle instrument
24| of intelligence and peclicy sensitivity, so I do not mean to

25| flagellake the lawyers but I think that manv of the problems

2 Q717 (‘\‘ﬂ.‘: (Bu/’!_’ '—unnv;l - r/-:t‘nv[::t /prf\n?f'r'nn fln"
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1 that we confrornt in education are cue, in part, toc a litigious
2| framewecri rather than a framewori governed by intelligence and
3 erperience.

4 DR. BALCH: Stzphen Balch ot Mew Jersey. I agree

5 with much of whnat vou just sgid, Dr. Shanker, and certainly I
6| have a long and continuing interest in educationai policy. I
7|1 think it is one of the great problem areas for ocur societvy.

'

8 But I am alsc a believer in kind of' keeping the

9| cancept of civil rights fairly pure and pristine and 1 am even
10 acknbwledging the fact that the great victories, perhaps, were
11 won 1S years and we are for the time being, at least, kind of
f?\ in the mopping—up stage.

13 I think it is ihpnrtant to keep tﬁose concepts pure
14| and pristine because of the fundamental birthright of evervyone
15| here and’ycu never know when it will be challesnged again and
16 from my own point of view, this discussion of educational

17| policy has been immensely interesting but I do not think most

18| of the things have been tcuched upon with respect, say, to

19| allocatiorn of respurces, teaching methods, testing, =t cetera.
&

20 As important as they are —— they are tremendously

21 important -— I do not think mest aof theses things ars genuine

civil rights guestions.

I think civil rights guestions revocive around
24 protecting the basic rights of one’'s own personal integrity,

25 the basic rights of property ownerchiap, the basic freedomrs crF

202 347-886% Rk, Hames £ Rurkes :’?sho-ztinq, Tne.
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movemenkt, the basic political freedams that we all eniay, the
bazic fresdom to be treated according toc due process and of
course, not (o be used for, let us say, an illegsitimate
ﬁhrpose, for example, the creaticn of a2 racial task system.

I think those are basic civil rights.

And I think we have to keep our minds fixed on those
as civil rights. ¥

NMow, I do think there are genuine civil rights
issues in the area of education and some of these civil rights
issues are gulite germane ko =ome of the educaticnal.
consequences that we all probably would like to achieve and
cne of the things that concerns me is the -protection of

.
students from injury, fram harassment, from distraction
through the creation of an educational environment in which a
student can learn because the studenrnt 1s sate.

I think that is an =ducational guestion o gre=at
impartance. That is also a civil rights guestion ot great
importance arnd of course, it part}cularly atfects 1t and it
atfects everyone to some extent who gues to school but it .
particularliy affects minority students and students in which
this kind of problem 1s greator than irn other school
districts.

I kaope that the New Jers=y Commithies can address

this guestion sometime dguring 1ts term of offigce and 1 would

eote

lilke to see, when we think aboulb the reiaticonzhip sotuwesn
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education and civil rights, saome attempt to sguare our
legitimate concern wikh educational policy with a
determination to keep the notion of civil rights pure and
pristine because I think that is a very impurtant thing we all
have to do to prevent this very important concept from
pecoming inteliectually degraded.

DR. SHAMNKER: g am glad Steve expressed the second
part of his thought, which I am generally not an advocate +or
the creation of new civil rights —— indeed, guite the
contrary.

But frankly, imbedded in the middle part of what you
said 1= a thought that I have been harboring for awhile but I
am nﬁt sure 1tk is right but let me at least throw it out for
you fo chew on, which is the possibility that we need to
create what is, in effect; a new civil right wihich is kthe
right to attend a well—-functioning, safe, wvrderiy and
etfective school.

And that to be denied that is to in some senze be
giscriminatad against. .

And if¥ you begin to just let vour mind go aiong that
iline of thought, I think it carries vou intoc all sorts of
potentiaily interesting directions,

— I would classi+y that right somewhere betweern the
rights to property, the rights ko privacy, the rights ts

+reedom ot movement and the right to an oppoertunitv—+f:iled
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Future.

Ang I say this with trepidation oniy because yvou may
come back at me with anaiagous new civil rights that I wouid
not like at all but let me invite vou to ponder this one.

MR. COOPER: My name is Matthew Cooper. I am on the
Cocmmissizn staff and this is directed to any one of the
proteszors of education whao cares to answer it.

?

It seems to me that one of the excelient standards
is in iteels as a result of feeding [?7]1 and that is nothing
new, it is a reguirement of teéching credits to teach in
public school.

Doesn 't that have the etfect of keeping, for
example, recent college graduates that migh£ be intérested in
geirng to private schools —— from diving in and sperding 18
manths, ;wc years teaching in the New York City public
schogls, doesn’'t it alse keep velupteers out of the
classrooms?

Bur private zchools do not do itk. I mean, I am
pressed tag think of a prepatory school —— Exeter aor any of th?
major anes that does not have a program that takes people
fresh ogut oFf college and does not bother wiktk that i th
education systam.

DR. BLAZER: Fortunately, all of our professors oF
education dao not have an immediate perscnal interest in this

matter since thetr schools are more like policy—-criented and

202 24T7-8565 Y Ruker, Hames £ Rurkes :‘?E/_*o-ztirzq, Tne.
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¢o not train teachers but 1 think 1 agree with vou and I think
we doc see some creative efforts now Iin Mew Jersey and
elsewhere to say, "What is it that ane needs to tce a teachert"

And I think if we put less emphasis on the classroom
credits and more emphasis on, esperience and the judgment of
experience that we would be better off.

DR. GIFFORD: { am not going to det+end the
regul atory system that governs credentialing in the states in
this Union because many of the regulations are nonsense.

But I do want to address your guestiun of the
differences between private schools and their willingness to
takke students without pedagogical training and public
instftuticns. . '

It has been proven in survey after survey tﬁat cne
aof the é;eatest influences on teachers that do not ceme in
with appropriate pedagogical preparation is teachers in the
next classrogom in the building.

Mew teachers tend to model themselves cocn and take
guidance from experienced teachers.

If you look at private schools —— ang I have
actually locked into this issue —-— private schacls tend to
have a menitoring system and many of them actually will
Erovide a reduced teaching logad in order to give the new
teacher an oppertunity to learn from an experienced teacher.

Unfcortunately +or reasons bthat are comples anc ctten

P ool SNAT 7,6 U,
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1 nonsensical, in our public schools, the way the school dav is
2| structured, the way teachers are paid, thea way contracis are
3| organized, new teachers are not given an opportunity to work
4! with more experienced teachers and as & result, a ot of very
5| good pecple that come in without appropriate pedagogical
6| training are lost because they are never ever given Lhe kind

7| of assistance that they qught toc be given.

8 I am for systems which permit the bright yocungster

9| to come into education on a trial basis, to try it out without

10| compelling them ;B reczive pedagegical training but the fact

11| of the matter is that we lose a lct of those young people

Because of our failure to urderstand their need for

assistance.

In Los Angeles they have recently started =
15| program. They have hired 1,800 teachers ' in the last vear,
16 | many of them without pedagpogical training and they are leosing,
17| :n seme instances, up to S0 percent of these new teachers
18 | without +raining within the first six weebks.
19 Sa this passage is not going to last 1S months and .
20} in many instances it is not going toc last 1B days. &nd we are

21 going to have a revolving door.

DR. FINM: I think the guesticn needs a i1ittle btk

23| of a ciarification. If vou are talking about the present
24 | state of =ducation ceourses, then I have no problem 1n saving

251 that if you get students who vreaily know their subject matter

o “o s K 1 .
PP 27 NKAS ,r/:‘u[:s'z =Hames £ Bu-z[:,::i :stozhna grz:.



10

11

-~

@

14
15
16
17
18

19

133
vary well. that I would prefer those students.

However, yvou could have done the same thing with
mecdical educaticen not so long ago. That is, you weulid have
found, perhaps, at a certain point in medical education in
this country that having had such an education did not make
much differerce in terms of how effectively one practiced
medicine.

*

But we have made some-progress ther=, not by
atandoning medical educatior but by asking ocurselves what we
want from it and I suggest that the fact that most schools
that train teachers right now are not particularly good and
that the education they are giving the students is not good.

That raises, really, several possibilities. one is
to eliminate the reguirement and the other to ask is, is there
a body 5; knowledge? Are there skills that are not going to
be taught in math couwrses or history courses or English
courses that a good teacher ought to have and is unlikely to
have unless they get such training.

Ang I submit to you the arswer is ves. 1 do not
think that &3 cvredits worth or 99 credits worth or Z0Q that
some teachers have asked.

And I woule find — for instance, we talked here
before about the whole question of teut kookes. There has been
work done over the last decade arnd 23 hal+ whers the whole

cguestion of the analvsis of what woriis for stucvents and what

s ) 4 D
ca orm SWAS Rakes MHoms« £~ Rurhes =F:eportinn e
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ig a good textbogk is no longer a matter of my opiniocn oFf your

opinion.

There ar= some very exact analyses of this and

teachers cught to know this. -
Now, how many coileges of education 1 Lthis country
give =zuch a course for teachers? Almost nane, bult that does

that there should not be a course
¥

not mean in professional

education.

ilke thic

And I could go intoc a number of materials
guestion of what sort of thing ocught children to learn if+ they

are to be literate later on, what is the research on this =o

that it 1= not just a matter of opiniorn as to what it 15 that

teachers aFE'gaking'up.

Is there knowledge on this? Sure. Is it being

-

taught in most places? No. But does that mean that vou are

better of+f without peogple having this esducation? OFf courss

not. I am not on the side of abandoning professional

education. I am on the side of straightening it outb.

CHAIRMAN GREEN: we have run ocutlt

Very unfortunately,

cf time for this panel. Please, as 1 said before, ¢So not

isave yet. We have a +ew mare things te do, the most

% T

e

important of which is to hear concluding remarks by

Chairman of the Commissian, Clarence Pendelton, whe I invite

to come forward now.

v
o
Lt}

I do want to thank, before he begins spealing,

BLL/QE'K. :4:.1"25.1. ,_C". BU.'T.EES.

:Qapozting, Jne.
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panelists vnece aga:n for a very stimulating discussion.

HOMORABLE PEMDELTOM: I promiese not to se

e

CnRg.

b

cromise to be brief.

I want to reissue my challienge to vou that, on the
part of the Commissicners from the gther night and I think
that that challenge is sven more important now thakt we have
had such fantastic discuﬁsion and debate on several issues.

I issue a challege to you in light of socmeone’'s
guestion this morning about where do we go from here?

4 I think the original guestion was from the gentleman
+rom Ne; Jersey, your pgint that you made.

I want to see us move beycnd what ow traditiornal,
in a sense, remedies are and things like that and see i+ we
can 't fashion some éew solutions that are in a sense
rnon—discriminatcry, where peaple can feel as though there are
results without having to have numbers that tend to measure
results.

I think we have people here who are interested. You
have shown by your participation. The shrinkage factor has
not been great. People have stayed under great turmoil and
that turmoil has been that many of vou have nat had a chance
to dialogue or dialogue like you want to dialocgue and we
ragret that that has not cccurred.

e can sav to you that I hope that, in the future,

vou willi have a charce for some more dialogue or more at a
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chance +or you to give us input.

I think it is critical that you.take what hapcened
here back to your own jurisdictions, if you will, and begin to
share it with your colleagues.

I wish that all of.-my colleagues had been able to
stay here through these proceedings and I think that I will
have scmething to say tu.them a little bit later or but vou
have given us of your time and I think we have an abligaticn
to give you of cur time.

Your schedules are busy and if we are going to have
some dialogue, it is important that Commissioners are cbtis to
be around for most of this.,.

Commissioner Buckley did have a plane this morning
to catch and he could not stay any longer and octher peopie had
to go back or even did not come but I would hope that people
in the +uture would come and sit down and spend time with vou.

1 alsp offer you whatever time I might have and
where there are things I might be able to say, to come to vour
states and spend time with your advisory committee people.

We have had regional meetings in the past but I am
available, schedule permitting, to come and sit down with
people and listen to them and dialogue with tham.

That is my perscnal cémmitment and I am sure that
other coliesagues have the same kincd of commibment.

One impression that I have of these paneisz and khe

2o 21 SVAS fR yﬂ-“" ‘—L[‘lyvvel £~ f/‘,’”-[_’__‘ /xpCAﬂ"“;H('.‘ frn»'
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discussion 1=, whereas they were rniot classic cavil rights
issues that we discussed, I am so thankful that vou were able
to discuss them in a civil rights context and that 1s winat is
important.

I think that, as we begin to talk about remedies and
salutions, if we can keegp that in mind, we cam gec forward.

Thank you veryu very much for caming and we are glad
to have you arocund.

LApplause.]

Ewhereﬁpnn, at 12:37 noon, the conference

is adjourned.l
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