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UNITED STATES COMMISSION ON CIVIL
RIGHTS

Friday, August 25, 1978
The U.S. Commission on Civil Rights met in the Ceremonial Build-
ing, Seattle, Washington, Arthur S. Flemming, Chairman, presiding.
PRESENT: Arthur S. Flemming, Chairman; Frankie M. Freeman,
Commissioner; Paul Alexander, Assistant General Counsel; and Linda
Huber, Fred Kaplan, and Marvin Schwartz, Staff Attorneys.

PROCEEDINGS

CHAIRMAN FLEMMING. I will ask the hearing to come to order,
please.

On October 20, 1977, the U.S. Commission on Civil Rights recessed
the hearing that was being held here in Washington State until the re-
gional team of the Federal Task Force on Washington State Fisheries
had completed its task. This has now happened. Today’s session is
therefore a continuation of the hearing that began in October.

The function of the U.S. Commission on Civil Rights is to investigate
deprivation of equal protection of the law and to submit its findings
to the Congress and to the President, along with recommendations for
corrective action. To enable the Commission to fulfill these duties, the
Congress has empowered it to hold public hearings and issue subpenas
for the attendance of witnesses and for the production of documents.

This hearing is being held under the authority of the Civil Rights Act
of 1957, as amended. As required by law, notice of the hearing was
published in the Federal Register on July 26, 1978. A copy of this
notice will be introduced into the record at this point as Exhibit No.
1.

The purpose of this hearing is to listen to evidence relative to Indian
tribes and tribal people and non-Indian governments and people and
also to consider evidence relative to Indian governments and non-Indi-
an governments working together to arrive at constructive solutions of
common problems.

The Commission on Civil Rights is an independent bipartisan agency
of the U.S. Government established by Congress in 1957. Its duties are
the following: to investigate sworn allegations that citizens are being
deprived of their right to vote by reason of their race, color, religion,
sex. or national oriein: to studv and collect information recarding leaal
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developments which constitute denial of equal protection of the laws
under the Constitution in such fields as voting, education, housing, em-
ployment, use of public facilities, transportation, or in the administra-
tion of justice; to serve as a national clearinghouse for information
with respect to denial of equal protection. of the law because of race,
color, sex, religion, or national origin; and, finally, to investigate sworn
allegations of vote fraud in Federal elections.

The session we hold today will be a public session. The majority of
the witnesses we will hear have been subpenaed by the Commission,
and the schedule, as you will note from the agenda, has been planned
in advance. There will be, however, this afternoon, a session at which
persons who have not been subpenaed but who feel they have relevant
testimony may appear and speak.

Under the law under which we operate, the Chairman of the Com-
mission is authorized to designate two members of the Commission to
hold a public hearing provided both political parties are represented.
In connection with this hearing, I am joined by Commissioner
Freeman. Commissioner Freeman is a resident of St. Louis. She has
served on the U.S. Commission on Civil Rights longer than any other
member, having been appointed by President Johnson and having
served continuously since then. She is a recognized, outstanding trial
lawyer from St. Louis. I am happy to recognize her at this time so that
she can acquaint you with the rules and the procedures which will be
followed in connection with the hearing. Commissioner Freeman.

CommMissiIONER FREEMaN. Thank you, Dr. Flemming.

At the outset, I should emphasize that the observations I am about
to make on the Commission’s rules constitute nothing more than brief
summaries of the significant provisions. The rules themselves should be
consulted for a fuller understanding. Staff members will be available
to answer questions which arise during the course of the hearing.

In outlining the procedures which will govern the hearing, I think it
is important to explain briefly a special Commission procedure for
testimony or evidence which may tend to defame, degrade, or in-
criminate any person. Section 102(e) of our statute provides, and I
quote:

If the Commission determines that evidence or testimony at any
hearing may tend to defame, degrade, or incriminate any person,
it shall receive such evidence or testimony in executive session.
The Commission shall afford any person defamed, degraded, or in-
criminated by such evidence or testimony an opportunity to ap-
pear and be heard in executive session with a reasonable number
of additional witnesses requested by him before deciding to use
such evidence or testimony.

When we use the term, executive session, we mean a session in
which only the Commissioners are present, in contrast to a session
snch as this one in which the public is invited and present. In providing
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for an executive or closed session for testimony which may tend to
defame, degrade, or incriminate any person, Congress clearly intended
to give the fullest protection to individuals by affording them an op-
portunity to show why any testimony which might be damaging to
them should not be presented to the public. Congress also wished to
minimize damage to reputations as much as possible and to provide
persons an opportunity to rebut unfounded charges before they were
well-publicized.

Therefore, the Commission when appropriate convenes an executive
session prior to the receipt of anticipated defamatory testimony. Fol-
lowing the presentation of the testimony in executive session and any
statement in opposition to it, the Commissioners review the sig-
nificance of the testimony and the merit of the opposition to it. In the
event we find the testimony to be of insufficient credibility or the op-
position to it to be of sufficient merit, we may refuse to hear certain
witnesses, even though those witnesses have been subpenaed to testify
in public session. An executive session is the only portion of any hear-
ing which is not open to the public.

The hearing which begins now is open to all and the public is invited
and urged to attend all of the open sessions. All persons who are
scheduled to appear who live or work in Washington or within 50
miles of the hearing site have been subpenaed by the Commission. All
testimony at the public sessions will be under oath and will be trans-
cribed verbatim by the official reporter. Everyone who testifies or sub-
mits data or evidence is entitled to obtain a copy of the transcript on
payment of cost. In addition, within 60 days after the close of a hear-
ing, a person may ask to correct errors in the transcript of the hearing
of his or her testimony. Such request will be granted only to make the
transcript conform to testimony as presented at the hearing.

All witnesses are entitled to be accompanied and advised by counsel.
After the witness has been questioned by the Commission, counsel
may subject his or her client to reasonable examination within the
scope of the questions asked by the Commission. He or she also may
make objections on the record and argue briefly the basis for such ob-
jections.

Should any witness fail or refuse to follow any order made by the
Chairman or the Commissioner presiding in his absence, his or her
behavior will be considered disorderly and the matter will be referred
to the U.S. Attorney for enforcement pursuant to the Commission’s
statutory powers.

If the Commission determines that any witness’ testimony tends to
defame, degrade, or incriminate any person, that person or his or her
counsel may submit written questions which, in the discretion of the
Commission, may be put to the witness. Such person also has the right
to request that witnesses be subpenaed on his or her behalf.

All witnesses have the right to submit statements prepared by them-
selves or others for inclusion in the record, provided they are sub-
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mitted within the time required by the rules. Any person who is not
subpenaed may be permitted, in the discretion of the Commission, to
submit a written statement at this public hearing. Such statement will
be reviewed by the members of the Commission and made a part of
the record.

Witnesses at Commission hearings are protected by the provision of
Title 18, U.S. Code, Section 1505, which makes it a crime to threaten,
intimidate, or injure witnesses on account of their attendance at
Government proceedings. The Commission should be immediately in-
formed of any allegation relating to possible intimidation of witnesses.
Let me emphasize that we consider this to be a very serious matter,

and we will do all in our power to protect witnesses who appear at
the hearing.

Copies of the rules which govern this hearing may be secured from
a member of the Commission staff. Persons who have been subpenaed
have already been given their copies. Finally, I should point out that
these rules were drafted with the intention of ensuring that Commis-
sion hearings be conducted in a fair and impartial manner. In many
cases the Commission has gone significantly beyond congressional
requirements in providing safeguards for witnesses and other persons.
We have done that in the belief that useful facts can be developed best
in an atmosphere of calm and objectivity. We hope that such an at-
mosphere will prevail at this hearing.

With respect to the conduct of persons in this hearing room, the
Commission wants to make clear that all orders by the Chairman must
be obeyed. Failure by any person to obey an order by Dr. Flemming
or the Commissioner presiding in his absence will result in the exclu-
sion of the individual from this hearing room and criminal prosecution
by the U.S. Attorney when required. Federal marshals stationed in and
around this hearing room have been thoroughly instructed by the
Commission on hearing procedure and their orders also are to be
obeyed.

This hearing will be in public session today, Friday, August 25. The
session begins at 8:30 a.m. and will continue until about 6:00 p.m. with
a 1-hour break for lunch. The time between 5:00 p.m. and 6:00 p.m.
has been set aside for testimony from persons who have not been sub-
penaed but wish to testify. As noted by Chairman Flemming, persons
wishing to appear at the open session should be in contact with mem-
bers of the Commission staff in Room 542 in this building.

Thank you.

CHAIRMAN FLEMMING. Thank you, Commissioner.

Counsel will call the first witness.

MR. ALEXANDER. James Waldo, please.

[James Waldo was duly sworn.]
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TESTIMONY OF JAMES WALDO, ASSISTANT U.S. ATTORNEY, WESTERN
DISTRICT OF WASHINGTON

MR. ALEXANDER. For the record, could you please identify yourself,
indicating your current position and what role you played with respect
to the regional team of the Fisheries Task Force?

MR. WALDO. My name is James Waldo, W-a-I-d-o. I'm an Assistant
United States Attorney in the Western District of Washington, and

during the course of the task force I served as chief negotiator and
senior staff member of the task force.

MR. ALEXANDER. Thank you. Before the task force began its opera-
tion, what was your position?

MR. WaLDpo. I was Assistant United States Attorney in charge of the
U.S. v. Washington case, commonly known as the Boldt case.

MR. ALEXANDER. For what period of time?

MR. WaLpo. Approximately 9 months.

MR. ALEXANDER. Is it fair to characterize that work as implementa-
tion of the basic decision?

MR. WALDO. Yes.

MR. ALEXANDER. What were your experiences during that time, in
your view; as to the success or failure of the implementation process
through the judicial process?

MR. WaLpo. Well, as compared with many court decisions where
there is no continuing jurisdiction, I guess the implementation was
reasonably effective. If the judge was there, decisions that had to be
made on an injunctive basis were able to be made.

So, in one sense, it was better than many court decisions. On the
other hand, it was clear even during the 9 months that I was there that
we were heading for a major State court-Federal court confrontation
and that as a result of that, the State enforcement program was rapidly:
diminishing in its effectiveness and that there was no other Federal
agency capable of stepping in.

I think all of the observers at the time felt a concern as to both the
relations between the people here in the State and also concern for
the future of the resource.

MR. ALEXANDER. At that point in time, during this 9-month period
prior to the esgablishment of the task force, did you or anyone else
that you are aware of in the U.S. Attorney’s office make recommenda-
tions to Washington, D.C., Justice Department, or any other agency,
as to a different role in relation to Federal enforcement or a more ex-
panded role in relation to Federal enforcement of the decision?

MRr. WaLDo. Well, I think, certainly in terms of both the 200-mile
bill where we had Federal enforcement authority and in terms of the
IPSFC [International Pacific Salmon Fisheries Commission] which the
Federal Government assumed at that point, we made recommendations
that we thought the Federal Government ought to pick that role up,
really for two reasons. One, that the State was having increasing
problems handling the massive illegal fishing, and secondly, by maybe
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taking some of the enforcement burden off them they might be better
able to cope with the areas remaining under their jurisidiction.

At that time I don’t remember any discussion about the Federal
Government taking over the non-IPSFC, non-Regional Council en-
forcement. I think everybody at that point felt that that was still ap-
propriate for the State and that probably could be done under the dif-
ferent sets of circumstances.

MR. ALEXANDER. The experience of this 9 months, in terms of the
efficacy of achieving the results of the decision or mediating some of
the impacts of the decision through the judicial process, did it, in any
sense, lead to the creation of the task force or have an input into that
decisionmaking process?

MR. WaLDo. I think it certainly did, Mr. Alexander, as far as [ was
concerned.

MR. ALEXANDER. Okay. Tell us about that experience.

MR. WaLDoO. I think it became clear—I started the job on June 5,
1976, and I think I was in court the first time on June 7. Between then
and November I was in court 29 times, including three or four
weekends, Labor Day, etc., over one injunctive proceeding or another
in the State or Federal court.

It became pretty clear to me that a court battle really was a tool
that was being used by various participants in the fisheries to attempt
to establish their claim on the fishery, and that the court system was
really being used more as an outgrowth of more basic social and
economic and racial and political controversy than being a court battle
in and of itself where what the court said—the participants would, in
fact, say, “Well, that’s good; let’s accept that,”” and leave.

MR. ALEXANDER. You used the term ‘‘racial, economic.” In what
sense is the conflict a racial or economic conflict?

MR. WALDO. You’re dealing with an obviously very limited resource.
It’s a very valuable resource and the days are gone when anyone can
go out and fish for whatever period of time they want, take whatever
they want, and go sell it. The salmon is now very scarce, and the de-
mands upon it both for commercial and recreational use are much
higher than they have ever been. There is far more ability to harvest
the fish out there than there are fish to harvest, which means that
whoever gets access and opportunity is probably going to have a good
income or a better income.

MR. ALEXANDER. Racial component?

MR. WaLpo. | think there you have the same sort of things you
would have in any other situation where you have a group that for
years essentially was very dormant on the reservations and supported
essentially by the Government and was very quiescent. Indians didn’t
bother anybody. They were sort of off by themselves. During the six-
ties they began to assert themselves, and in the process of asserting
thémselves displaced people. So, over and above the economic
problem and the displacement, both of which are extremely real, I
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think the fact that it was being done by another racial group just
added to that conflict.

MR. ALEXANDER. Qut of curiosity, you stated that you entered the
job on Monday and were in court after coffee, or something to that
effect. Was this your first experience in Indian law?

MR. WaALDO. Yes.

MR. ALEXANDER. Particularly in fishing rights?

MR. WaLpo. Correct.

MR. ALEXANDER. We were discussing your experiences and how you
feel some of those perhaps lead into the task force, the fact that you
viewed the court system as somewhat of an inefficient way to resolve
some of the larger conflicts. During this period of time, towards the
tail end of your experience in that 9-month period, did you meet with
the congressional delegation or members of it concerning possible
resolutions of the problem?

MR. WaLpo. I think it would have been about in October or
November, somewhere in there, I ran into Congressman Pritchard,
who is a personal friend. At that point the conflict out on water was
really at its height for that season, and the newspapers were filled daily
with stories of problems, and so on and so forth. He asked me how
things were going and whether it appeared that through the court
system there was going to be a resolution. I said, “Well, I don’t know
what you mean by resolution. I think the court system can handle what
we see out there today, but I don’t know that we’re moving towards
resolution as opposed to moving towards more conflict.”

That was really about the gist of it. Sometime later he called and
asked if I would like to talk with him and Congressman Meeds about
the whole situation. Essentially, what was concerning both of them was
that at this point it appeared that the controversy was heading to a
point where there were only one or two alternatives—either buy the
Indians out or buy the non-Indians out, or let things keep going the
way they were until there weren’t any more salmon or steelhead. They
didn’t like any of the three alternatives.

MR. ALEXANDER. Three alternatives?

MR. WaLpo. Well, just do nothing I guess is an alternative, maybe
not a conscious one but sinning by ommission and not commission.
They said, ‘“What can be done to create some other choices?” and I
don’t think any of us particularly had any answers, and that was the
subject that everybody agreed ought to be explored with the partici-
pants in the fisheries to see what people felt was appropriate.

MR. ALEXANDER. Were there explorations with the participants that
you were involved in or helped set up pre-task forc.?

MR. WaLDO. There were a number, most of which I wasn’t involved
in. I think the delegation did them on their own. I talked to some
representatives from some of the commercial fishing interests and
some of the State officials and I helped set up a meeting with Con-
gressman Meeds and representatives of the various tribes of the Tulalip
Reservation to try and discuss what kinds of things could be done.
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At that time I don’t think anybody had any task force or anything
specific in mind. It was more sort of everybody fumbling towards what
could be done.

I think maybe it would have been January or February, with the ad-
vent of the new administration, that there began to be any serious talk
about an executive branch effort.

AMR. ALEXANDER. Did you participate in any of these talks with of-
ficials in Washington or counterparts in other agencies in the region
in this sort of transition of the administration period?

MR. WaLDpo. Certainly out in the region we all did. We knew the
next season was coming upon us, and we knew that things were
probably doing to be worse not better without really knowing how.
There were many attempts, I think, through all the various government
agencies, both in terms of what do we do about the next season and
also what do we do about the long term. Of course people out in the
region were trying to contact the people in Washington, D.C., who
hear from everybody around the country about their terrible problems,
and they’d all say, “Send us a memo,” and we sent lots of missives
off and—

MR. ALEXANDER. Was this a joint agency sort of—

MR. WaLpo. Oh, no, it’s more dependent on everybody’s individual
willingness to put their neck on the line and try to stir up a little dust
back East.-Some people would do a lot, some would do very little.

MR. ALEXANDER. Which agencies are we primarily talking about?

MR. WaLDo. We're talking about Interior, Commerce, and Justice,
primarily, and to a lesser extent the State Department through what
was going to happen in the IPSFC.

MR. ALEXANDER. Was the Federal Regional Council or any other
sort of coordinating Federal entities that exist in the region ever util-
ized in this pre-task force phase?

MR. WaLDO. No. Again, that was right about the time of the chan-
geover, so most of the people on the Regional Council were either
looking for work or coming in and trying to find out how their own
agency ran. These were more, I would say, career level people we're
talking about rather than heads of various agencies.

MR. ALEXANDER. To your knowledge was the Community Relations
Service of your Department, the Department of Justice, ever used in
this pre-task force stage to attempt mediation or conciliation between
the various interest groups and parties to the litigation?

MR. WaLpo. No. They offered several times.

MR. ALEXANDER. Offered to the parties or to the Department?

MR. WaLpo. To the Department, and I think maybe to the parties.
I'm not exactly sure on that. But, frankly, one of the things we were
trying to do even then is there were so many people involved, just
government people, Federal or State, that we were trying to keep it
down to somewhat less than 30 people that would have to be in the
room if you were going to try and make a decision.
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Anyway, I guess back East the discussion that sticks out most in my
mind is about February of 1977. I was back East for a Department of
Justice training session for Assistant U.S. Attorneys, and while I was
back there, there were a number of discussions held between various
members of the congressional delegation and their staffs and people in
the Department of-Interior and Department of Commerce and Justice
over what could or should be done. I sat in on several of those ses-

sions, and I think it was really out of that that the task force idea
emerged within the administration.

MR. ALEXANDER. At that point in time how would you have defined
the existence of the problem? You could define it as a failure of imple-
mentation, economic impact—there is a range of possibilities—but
what was the understanding, at least that you had on your part, as to
what problems were going to try to be solved by some outside entity,
if you will, some new structure?

MR. WaLpo. Well, I think maybe, in a nutshell, if you go back and
try to assess blame it is probably pointless, but if you try to for the
fisheries controversy, probably the blame falls on the State and Federal
governments, not on the participants, either Indian or non-Indian. The
Indians since the State was a territory maintained that their treaty right
was a substantive right, not an access right. The State has consistently
denied that, and the Federal Government for better than 80 years was
willing to let that ride, not willing to attempt to establish what it did
mean, if it meant something different than what the State claimed.

So, the Indians consistently maintained they had a treaty right and
that it meant something more, and, essentially, by most governmental
officials that was dismissed. So, you had literally generations of non-
Indian fishermen decide that this was going to be their vocation, and
then in 1971 in U.S. v. Oregon and 1974 in U.S. v. Washington the
ground rules were suddenly changed on them. All of a sudden their
livelihood was worth about half or less what it was prior to that.

Essentially, the position that those of us who are regional employees
took is that you had a situation where there was a claim of right on
each side and those claims of right couldn’t be satisfied within the
status quo.

MR. ALEXANDER. Could you clearly define the claim of right on each
side as you saw it?

MR. WALDO. Let’s say on the treaty side they signed a contract. The
contract says, “We give you clear title to all this land except what we
reserve for reservation, in return for which we want to retain certain
things, particularly fishing.”” For 100 years or more with the exception
of U.S. v. Taylor and U.S. v. Winans and Tulee in 1945, there was very
little done to substantiate that claim. And then they go through the
court system, as we’re supposed to do in this country, and they
establish what that right means, and at the beginning of that case
everybody is excited about it. The U.S. Government is excited, the
State’s excited, the tribes are excited. We're going to finally have a
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definitive answer, and we’re no longer going to be deciding these
questions within the context of a criminal prosecution for illegal fish-
ing, in which one court says there is no treaty defense and the next
court says there is.

The decision comes out and the tribes say okay, “It is now final and
has been supported by the ninth circuit; cert. has been denied by the
Supreme Court; we've established our rights and we’d like to have
them fulfilled.”

I think as an advocate attorney I could make a good case on that
side. Furthermore, the tribes make the point that, “We're not asking
for damages, assuming this is the quantum of our treaty right, and we
haven’t had it for 100 years. Potentially we’re entitled to what’s been
denied us, but we’ll forget that. We just want to go ahead and do what
has to be done in the future fairly.”” In my opinion, a compelling case.

On the other side, you have people who are—many of whom, much
like the Indian fishermen, want to fish and don’t want to be warehouse
employees or anything else. They want to fish. As I'm sure you’ve
probably discovered being out here, it takes a certain breed of person
who wants to do that, and when they want to do it, that’s what they
really choose to do.

There are instances in which people have told us that, “When [ got
into this business back in the forties or fifties, there were questions
about these Indian treaty fishing rights, and I'd ask people in govern-
ment who were supposed to know, ‘what do these things mean?’ and,
‘No, it doesn’t mean anything. That was back 100 years ago and it just
meant that they could fish like you could.””’

Based, in a sense, on what you might almost call detrimental
reliance on what the governmental officials were telling them, these
people committed their life to being a fisherman. In many cases their
boat, if they are a purse seiner or a large troller, may be worth than
their home. The Federal Government as well as the State is encourag-
ing them to get into fisheries. We’re paying low-cost loans for trol-
lers—“Get out and be a troller”—when Boeing crashed. “The best
thing you can do in life is go be a fisherman. We'll give you low down,
low interest payment, low return.”

So, the fishermen ultimagely say, the non-Indian fishermen say,
“Look, a few of us are paying the cost for a treaty that’s to benefit
everyone. One generation of fishermen are bearing the brunt of
something that was designed to benefit everyone. We knew nothing
about it when we got into this business, and is that fair? We don’t have
the benefit to the land title. It may be a benefit to the government and
citizenry as a whole, but to us it's of no particular benefit.”

I think, again as an advocate, I wouldn’t mind having that side of
the case either. Given the history of what has happened to the
resource, in terms of competing claims, from multiple use needs for
water and lack of concern about the fisheries, lack of knowledge about
the fisheries, vou can’t satisfy both those claims in the present context.
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One or the other has to be sacrificed, unless you can-somehow figure
out how to change the status quo and try to accommodate more fully
than is possible now those competing interests.

MR. ALEXANDER. You say in about January the notion of some sort
of entity began to be kicked around by the executive branch. Was it
clear to you around that time or shortly thereafter that you would be
playing a role in this process?

MRr. WaLpo. Frankly, I don’t remember at what point—it was
discussed, I believe, for a while whether or not—One possible route
would have been to have gone with some sort of a blue ribbon panel
of nongovernment, or at least nongovernment-agency-involved people,
in terms of this problem. The other alternative would have been to
pick people who were familiar with the problem and involved with the
problem. I don’t remember exactly when that was resolved in favor of
participation by agencies who were directly involved. I think whatever
point it was in January or February that that decision was made, it was
pretty obvious that I was going to be involved.

MR. ALEXANDER. The task force from Washington, D.C., operated
under four guidelines according to the final report?

MR. WaLDo. That’s right.

MR. ALEXANDER. Were there any other detailed memoranda or
walking orders that one got from the administration?

MR. WaLpo. I think the only other major one, other than the four
substantive guidelines, were that we were under what I consider and
I think the other regional members considered to be a heavy obligation
to bend over backwards in terms of participation. In other words, this
was not something that we were supposed to go off in a corner
somewhere and divine. A restriction was laid on us to start essentially
with no preconceived plan and simply approach all of the participants
and say, “What do you think the problems are and what do you think
the solutions are?”” and go from there within the context of trying to
meet the four guidelines, which is sort of a fisheries equivalent to the
Ten Commandments,

MR. ALEXANDER. For the task force?

MR. WaLDoO. Yes.

MR. ALEXANDER. In terms of liaison from the regional task force
level, your level, were you permitted to relate directly to the top offi-
cials in the State government, or did that have to go through Washing-
ton at all?

MR. WaLDo. I think we had a remarkable degree of freedom as to
who we could talk with.

MR. ALEXANDER. Would this include the congressional delegation
from this area, or did that have to clear through your respective con-
gressional liaison office?

MR. WaLpo. No. It included the State officials of Washington and
to a certain extent of Oregon. It included, although we never particu-
larly utilized it, the IPFSC commissioners for the Fraser River Fishery,
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the congressional delegation from this State, the congressional commit-
tee people and their staffs from the key committees who, for instance,
Congressman Yates sent a staff member out here to investigate and
spent a lot of time with us and whom we kept apprised of what was
happening.

MR. ALEXANDER. Was there a great deal of freedom to directly re-
late to whoever you felt appropriate without going through the normal
clearance procedures?

MR. WaLDo. For instance, we also had free access to OMB [Office
of Management and Budget] on each trip back there. Really, without
any national task force members the regional team—they obviously
authorized it and thought it was a good idea, but we would go in and
sit down with budget examiners from the areas we were involved in
and say, ‘“Here’s what it looks like. Here is how we’re proceeding. We
don’t want to surprise you at the end.” It was phenomenal.

MR. ALEXANDER. Unusual. When you started, what was your initial
role in your process? You had an acting U.S. Attorney at the time.
Was Mr. Hough in place yet?

MR. WaLpo. I think John had just started, maybe 2 or 3 weeks.

MR. ALEXANDER. Dr. Alverson?

MR. WaLDO. He had been at the center for quite some time; how-
ever, he had not been involved in this issue.

MR. ALEXANDER. What was the initial work for the task force and
the senior staff person?

MR. WaLpo. There were two things that sort of happened right
away, both of which I think had a great deal of bearing on what fol-
lowed later. The first was the decision to put together a staff of people
out here who did not have any particular vested interest or past—who
could have credibility across the board. In other words, we decided
that we were going to try to pick staff, either through consultants or
detail, who had both the expertise we needed, and we would essen-
tially ““name request” people or we would hire them from the outside.

Secondly, we began the first round of meetings, which lasted usually
from 3 to 4 hours, with participants—leadership in the participants—in
which we essentially said, “This is your opportunity. We want to just
sit and listen ‘and you tell us what you think the problems are and what
you think, if you have any ideas on how we go about resolving this.”

That essentially took up a good part of the month of May. It was
kicked off by a trip out here by Leo Krulitz, who met with State offi-
cials, the tribal commission, commercial and sports fishermen. Essen-
tially, they said, “Here are the guidelines. This is what we’re trying to
do. These are the people you’ll be meeting with. Don’t try to second-
guess them. We want you to deal with them, and we will be out from
time to time to see how things are going.”

MR. ALEXANDER. At that point of May or June, I guess, also
somewhat in making your rounds of meetings, did you at that time
make any tentative proposals or throw out suggestions to the various
participants as to directions that a solution might go?
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MR. WALDo. There was very little of that, as I remember it. To the extent that
any ideas were thrown out, I can only remember one meeting in particular. It was
more in the way of trying to see how they would respond to what we either knew,
or presumed at that time to be the other side’s viewpoint, just sort of, I would say,
more of a probing nature. “This is what we heard from somebody else; what is
your reaction?” Which really isn’t a plan or proposal, per se, so much as, I guess,
trying to get a sense of where people stood and what they really felt deeply about
and what they didn’t feel so deeply about and why.

MR. ALEXANDER. Did you, during this period, this initial phase, in
a sense, indicate to the various participants what their constraints
were, in a sense—the various proposed congressional legislation to
abrogate treaty rights, the existence of the court decree? I'm sure you
have heard advocacy positions from all participants.

MR. WaLDo. I think that’s fair to say, yes. In fact, there wasn’t any-
one who didn’t take at least half a meeting to deliver what were often
fairly eloquent statements .of their position and their feeling of having
been wronged for whatever period of time that was.

What we had numerous arguments about [was] concern from the
tribes that we were essentially a front group for the congressional
delegation to appeal the Boldt decision and challenges from the non-
Indian fishermen that we were essentially a front group for the Boldt
decision and simply trying to sugar coat the pill.

The tribes argued in many cases that you simply ‘ought to take the
Boldt decision and implement it—“Why are we bothering to talk about
this task force approach?”—and non-Indian fishermen saying that,
“Until you agree that the Boldt decision can be thrown out as part of
this process, we don’t want to talk to you.”

Of course, everyone throughout the whole process always had in the
back of their mind that there were other alternatives for change—the
court systems, the congressional legislative route. One of the things
they were always weighing, as best I can remember, is whether or not
they wanted to deal with us or whether they wanted to tell us we could
go talk to somebody else and that they had found a better way of
achieving what they wanted.

MR. ALEXANDER. What came out of this first round of meetings? Did
the work plan of the regional team of the task force change, or speed
up, or focus?

MR. WaLDo. I think one of the things—there were several things
that came out. The first and most important was the lack of faith by
all the participants in the data, which was something we had not
planned on. I think we had felt that with some sprucing up you could
simply take the Washington State figures and everybody would say,
“Yes, that’s an acceptable data base. Now let’s get down to talking.”
That was far from the case. In fact, there was almost no one who was
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willing to accept those numbers as being the valid numbers as applied
to them.

So, essentially, during June and July we had to have anywhere from
four to eight staff people, depending on the time period, constructing
a new data base using State figures, Fish and Wildlife, NMFS
[National Marine Fisheries Service] figures, and we circulated those to
the 180 people whom we met with in the first round of meetings, and
said, “Here is what we’re thinking about for data base. If you don’t
agree with it as it applies generally or to you, we want to hear about
it.”

Ultimately, that led to the development of a computer model in
order to be able to try to forecast what things would happen in the
future, based on certain measures being taken, which was constructed
out of that data effort, and I think, by and large, to the extent that
we were able to move on, that was a key factor.

Secondly, it became evident that to put everybody in the same room
at the same time at that point would have been counterproductive.
The feelings were still so strong. There was no clear substantive issue
you could begin with that would be sort of a basis of moving people
forward as opposed to reopening old wounds.

MR. ALEXANDER. Would that preclude the team playing any sort of
traditional mediation role, in a classic labor law sense?

MR. WaLDO. That was our feeling at that time. It was a fairly con-
scious decision whether that was the next step—to put everybody in
the room face to face or whether we ought to continue to deal with
them on a group-by-group basis, not to play them off against each
other, but simply to allow them to loosen up and not keep in the same
rigid positions that everybody had spent a good 100 years getting
themselves into. Our feeling was that we were nowhere near ready to
have people move.

They knew where their people were behind them. They knew what
they were comfortable with and what they weren’t, and they wouldn’t
be about, in the middle of a room of various assorted other people,
to even consider moving from that. So that was an outcome and, as
it turned out later, a controversial one.

MR. ALEXANDER. What kind of a work plan developed after the first
round of meetings—you cannot, in your view, play a traditional media-
tion role; you have a data base that nobody agrees to or has any faith
in. What does the staff of the task force do now? What is your work
plan?

MR. WaLDpo. Our plan at that time was to be through by November,
which shows how we had our finger on the situation. Essentially, we
foresaw a period of about 2 months of assemblying the data base. Dur-
ing that time, we would be talking with people and attempting to sort
of find out informally what kinds of things might be possible.

Following that, as it turned out and we had sort of envisioned at the
time, would be a period where we would request formal proposals, and
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the idea was that by talking with people informally and then requesting
the formal proposals you try to get people to, on the record, move
even a little bit, even one step; but it’s on the record, it’s not just a
private discussion—they have got to see it in black and white, they
have got to agree to take that step. And that was ultimately the way
that next series of events worked out through about October, as it
turned out.

MR. ALEXANDER. At that point in June or July, were any other
points clear as to direction the task force would need to move in? For
example, was it clear that you were going to be in the business of
recommending significant enhancement programs as a portion of a
solution?

MRr. WaLpo. Well, I think there were at least three or four things
that were pretty clear. First was that we would have to give some real
consideration to the data in the future. No matter what kind of settle-
ment you have, it was clear that the inadequacies of the data and in-
formation system exacerbated the conflict.

A lot of people manipulate numbers or feel that the numbers were
being manipulated against them, that they couldn’t trust the manage-
ment agencies, and as a result, not only didn’t they like the decision,
they had a feeling that the decision maybe was pretty shoddy or had
been deliberately set up so that they would be the person to take the
fall.

Secondly, it was pretty clear from out initial staff work that the fleet,
the fishing effort, the total fishing effort, treaty licensed and State
licensed, was too large for the resource. And from even a preliminary
analysis of the figures, to carry on an enhancement program, which
was, of course, one of our guidelines and one of the things everybody
looked to, might deliver no benefit to the present fishermen at all. It
might simply attract more people in to use what were now dormant
or close to dormant licenses.

So, without knowing how we were going to solve that problem, I
think it was pretty clear even by then, just looking at the history of
the catch and the effort, the curve over the fleet, that we had a real
problem there, a larger one than we had thought.

I think it was also clear that in the enhancement area it was not a
panacea. Unfortunately, many of the people and public officials looked
at it as a parsicea. The more you got into it the more you realized that
there were substantial disagreements between the biologists as to what
was the most effective way to enhance, what were the limitations on
enhancement, and what knowledge did you have to have in order to
be able to do the enhancement appropriately. As a response to that,
we created a special technical committee in the enhancement area,
which was composed of different participants who had a biological
background.

MR. ALEXANDER. Representing all parties of interest, government or
nongovernment?
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MR. WaLpo. Correct. Not all, in the sense of one from every one.
In other words, we tried to find State, several tribal—well, one from
Fisheries, one from Game, two from the tribes, and one from the com-
mercial industry, and one from the sports fishermen, and we had, of
course—the chairman was a U.S. Fish and Wildlife official, Bob
Azevedo. There were several other staff people taken from NMFS and
NOAA [National Oceanic and Atmospheric Administration]. They
were essentially charged with hammering out the guidelines for
enhancement, the biological and technical guidelines for what would
be minimum requirements, and I'm sure you probably looked at
those—they are in the report.

The consensus that they hammered out I think, in the opinion of
most all the biologists I talked to, was a much more stringent standard
than presently exists, and it had the credibility of having everybody un-
derstand what the rules were and how the rules were derived and the
fact that this wasn’t done off in the corner somewhere or that people
didn’t have a chance to have access to that information while the
technical standards were being put together.

MR. ALEXANDER. In the management area and the potential manage-
ment of the resource, was the handwriting clear in the summer of 777

MR. WaLpo. No, I don’t think so. I think at that point there were
any number of possibilities, based on what people had recommended
to us, that we had not yet had a chance to think through. It appeared
on the face of them to have some merit. So I would say that there was
nothing that we had fastened on.

The only thing that we really looked at that time, that we ultimately
did not end up aborting, that I can remember being excited about at
the time, was some sort of independent data bank source independent
from the acting managers, in order to address that problem we talked
about earlier. Really, other than that, I don’t think it was at all evident
what the best management entity or system would be.

MR. ALEXANDER. During this whole period did your responsibilities
as an Assistant U.S. Attorney in the implementation phase of U.S. v.
Washington continue?

MR. WaLDO. They continued from about May—well, April, I guess,
through about June when we decided for a variety of reasons to ter-
minate those. At that time [ was handling phase two of the Boldt deci-
sion, which was going to be a monumental piece of litigation. It was
clear I wasn’t doing justice to that job. I was also still somewhat in-
volved, although less so, in the continuing jurisdiction of phase one.
I was not particularly doing justice to that either.

And the response of the non-Indians to having me go into court and
arguing a motion which was essentially detrimental to them and win
and then come back the next day and say, “Well, I’m really interested
in your welfare,” was a little hard for them to swallow.

So in light of the fact that at that point we had more credibility with
the tribes and less credibility with the non-Indians, the decision was



17

made that since I wasn’t doing a very good job on it anyway, why
don’t we get somebody else.

MR. ALEXANDER. How serious was this perception of a conflict of
interest, as far as you were aware of it, for the non-Indians?

MR. WaLpo. I think it was very serious. Periodically they asked for
my removal from the task force operation. I think June was about the
first time that they formally sent a letter to the White House and the
Cabinet officers and said that they’d certainly appreicate it if you’d
remove Mr. Waldo from this effort.

MR. ALEXANDER. Did you perceive yourself in a conflict of interest,
either in terms of your role in the task force vis-a-vis the Indians or
vis-a-vis the non-Indians?

MR. WaLpo. I didn’t feel that way and I suppose that’s partly your
legal training, in terms of being able to separate your own personal
views from what you’re hired to do at that point. I suppose in large
part because I began with the belief that if a settlement wasn’t fair to
everybody who was involved, there was no chance it could be ac-
cepted, and we knew from the beginning that any one major group of
participants could kill the settlement. So there was no advantage in at-
tempting to bias it one way or the other and simply result in failure.

I guess, knowing that from the beginning, I had no interest what-
soever in not being fair and openminded as far as everyone was con-
cerned. It was the only chance we had of succeeding—slim, at best,
as it’s turned out.

MR. ALEXANDER. Would it be fair to say that this is at least a role
that’s unique to a Justice Department lawyer, as opposed to one in
private practice, where the Department of Justice, at least in Indian
affairs, is oftentimes on at least two sides of the issue?

MR. WaLDo. I think it is somewhat unique to Justice, where you
have the implementation of the trust responsibility on the one hand
and you are also general counsel for the whole Government, trial
counsel for the whole Government, on the other hand. Essentially, I
guess, in the conceptual framwork you could say I stepped from the
trust responsibility to general trial or general representation responsi-
bility in moving from the case to the task force.

MR. ALEXANDER. On the task force, in your view as a lawyer for the
Government, you were not in any sense representing the trust responsi-
bility the Federal Government has towards Indian tribes? Is that a fair
statement?

MR. WaLDO. | have never been able to find out just what the trust
responsibility means, when you actually get down to specific cases. |
felt that, and do feel that, the proposed settlement and the settlement
process promises as much for the Indian future as for anyone else’s.
In that sense, I suppose you can say that’s a dutiful execution of the
trust responsibility.

MR. ALEXANDER. Assuming that the trust responsibility has, at least
for the Department of Justice, some advocacy responsibilities—
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MR. WaLpo. Then, in that case, I was not being an advocate. That’s
the -other way to look at it—in which case, no.

MR. ALEXANDER. In the 1977 fishing season, the U.S. Attorney’s of-
fice went into Federal court and proposed a switch in the allocation
formula to 55—45. Was that a decision that was made distinct from the
negotiations process, or is it something that is related to the negotia-
tion of the task force process?

MR. WaALDO. It certainly was related. The subject came up, I guess,
many times in many of the discussion sessions, and essentially what
happened, where we brought it up with various treaty area councils
and tribes, and I think made the mistake, the mistake was mine in the
way it was phrased, and we said, “Would you agree to a 45-55?” Well,
as you may know, in terms of tribal decisionmaking processes, the
tribal chairman or fisheries manager cannot simply say, “I agree”;
therefore that binds the tribe. You have to go back to the tribal coun-
cils or the fish committees and get a sort of a consensus decision. They
have to agree.

Of course, that would be the equivalent of going to the Puget Sound
gillnetters and asking them, “Would you like to take a vote on the
validity of treaty rights?”” When you’ve got someone who spent 100
years either being on the short end of the stick or the long end of the
stick, depending on how they perceive it, as a voluntary matter they
are not going to agree to give up what they think is theirs to somebody
who they view as having been the principal reason they haven’t got it.

So then we had to make a decision as to what would be the most
appropriate means to proceed, and we made the decision that, this was
sort of over the weekend, that the 45-55 was appropriate, and we at-
tempted to get it cleared through the agencies back East and finally
got clearance on Monday—sent a telegram to all the tribes and told
them what our decision was. The hearing was on Wednesday. So that
proceeded to touch off a storm, where the Indians wanted us fired.

MR. ALEXANDER. Did it, in a sense, provide you with more flexibility
as a negotiator in dealing with non-Indian interests? I'm not sure
negotiator is the proper word.

MR. WaLDO. I understand. It did, I think, several things. It lost us
most of our credibility with the tribes. They refused to deal with us
for some extended period of time. On the non-Indian side I wouldn’t
exactly call it a clear gain, because they still basically thought we were
out here to just kind of sugar this thing down, and many were suspi-
cious that 5 percent was going to be it and that was the best they were
going to get, and they didn’t like that, and so on and so forth.

I think perhaps it did, in a sense that nobody expected us to do it
on both sides. As I say, one side was negative and the other side,
clearly, somewhat positive, but it did, I think, have some people come
to the realization that we were serious about the problem and we were
willing to take steps to try to resolve it.
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MR. ALEXANDER. Let’s go back to June through October and lay the
process out. You were receiving proposals from the various interest
groups and you drafted a proposal which was released, I believe, in
January?

MR. WaLpo. Well, there was first a report on what all those
proposals had been, which was issued on November 3. We then had
a series of meetings with all the participants, that essentially was most
of the month of November and early December, about three to four
meetings a day, in which we went over their submissions to us in terms
of proposals, the document we had put out in early November, and
any points that seemed to be coming up during the discussions on one
side or the other where it looked like someone might have some room.
Those were; I think, closed off, say, the end of the first week in
December, and then we began to write and that report was issued in
January.

MR. ALEXANDER. After that it was comments on your—

MR. WaLDoO. It took about 2 weeks to a month for everybody to
recover from the shock of the January report. There was sort of a
hiatus period there, and then beginning about mid-February I would
say, more or less, people began to start saying, “How do we comment?
What if we want to get changes? We can’t live with it as it is, but if
you can change it we might be able to.” That in turn led to the State
and the tribes deciding they didn’t want to deal with us; they thought
they could do much better by dealing face to face. The Cabinet agreed
to an extension, which Andrus announced out here.

We then agreed on a deadline with the national task force, based
on when that extension would be over, and during the interval both
State and the tribes were negotiating on management, primarily en-
forcement and enhancement. We tried to concentrate on improving
our buy-back and fleet reduction programs through a series of
meetings with the commercial and sports fishermen, who at that time
were not involved with the State-tribal negotiations.

MR. ALEXANDER. | have no further questions at this point.

CoOMMISSIONER FREEMAN. Mr. Waldo, I would like to go back to
some of the testimony, or some of the statements that you made at
the beginning of the testimony. I believe you stated that there was a
court decision which defined the rights of the Indian tribes with
respect to the fishing, but that it was your opinion that the court deci-
sion was an inefficient way of solving the problem?

MR. WaLDO. It was ineffective at reaching all the aspects of the
problem.

CoMMISSIONER FREEMAN. Because the State of Washington did not
comply with the court decision?

MR. WaLDO. Well, it certainly didn’t turn out that way. I think, in
part what I was trying to say—let me expand on that. In hindsight—of
course hindsight is perfect—I think the United States made a real
mistake in not asking the U.S. Supreme Court the first time around
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to review the case, the reason being that in our system of law, where
you have a State and Federal court system, the decisions of a district
court and an appellate court are not legally binding on a State court
system. The State court system is supposed to pay deference to those
decisions, as you well know, through comity, but it is not binding.

COMMISSIONER FREEMAN. Are you saying that there is no Supreme
Court decision defining and declaring the fishing rights of Indian
tribes?

MR. WaLpo. What I'm saying is in the U.S. v. Washington case its
determination of a 50-50 division and an allocation system that pro-
vided separate time and separate opportunity was not binding on the
State court system. Where you have the State being the one that
managed the fish and wildlife and the State court system trying up the
State agency, which is essentially what has happened, the implementa-
tion ability just wasn’t there. Why that was, you and I can each have
our own theories.

CoMMISSIONER FREEMAN. Are you also saying that when the State of
Washington entered the Union, it made a commitment, did it not, to
comply with the laws and Constitution, including any and all treaties?

MR. WaLDo. Surely they agreed to that, but I guess what I’m saying
is that the State courts were left freely to interpret those treaties, just
like the Federal courts, and they, unfortunately, from the point of view
of Federal and State court relations, interpreted them differently.

CoMMISSIONER FREEMAN. The other statement that you made was
that it then became necessary for the people to determine what they
felt was appropriate. I’'m troubled by this because of the implications
that this kind of task force operation might have with respect to other
minorities. If, for instance, a State does not want to accept the Federal
court decision declaring the rights of minorities and then some other
individual decides, “Well, we’ll have a task force and decide those
rights,”” this, to me, is a very dangerous precedent with respect to
other minorities as well as for the rights of the Indian tribes.

MR. WaALDoO. I guess my response in the way this was attempted and
the way we attempted to carry it out, obviously not necessarily to any-
body’s satisfaction at this point, but the attempt was to work out
something that was acceptable to all of the participants, including the
tribes. It was clear at that time and it is clear now that the tribes have
the ability to defeat this plan as to any of the other major participants.

I guess to that extent I don’t view it as dangerous. I view it, if you’re
looking at the choice, being—right now the choices are very limited.
The Federal court can run the fisheries in perpetuity, or we are going
to have to have some additional laws, State or Federal. It seems to me
the best response the Federal Government can make is to say to the
people who are involved, “Why don’t you all agree on some sort of
plan that provides you a better future than you have now?”

CoMMISSIONER FReeMaN. Could you also consider another alterna-

tive, that is, that the State would enforce laws, existing laws, and the
United States would enforce existing treaties?
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MR. WaLpo. Well, I think the United States in the last 3 years has
done—executive branch—has done most everything it could within its
power to enforce that court decision as to the Federal Government.
As to the State, I think that for whatever combination of reasons,
which I don’t choose to speculate on, and I think if you have questions
about that I think you ought to ask those individuals directly.

Through the State court system and through the State legislative
system, they did not come at the ruling directly. What they did was
to say that the agency had no authority to comply with the decision,
and there is case law in the ninth circuit saying that the State supreme
court is the highest court to determine what is the extent of State
authority. That gets back to my earlier comment that, in hindsight, it’s
tragic that the U.S. Supreme Court did not review the case, because
then it would have been binding on the State supreme court and we
would not be in the position we are in today.

CoMMISSIONER FREEMAN. Were you an employee of the Justice De-
partment at that time?

MR. WaALDO. At the time of the original case?

COMMISSIONER FREEMAN. Yes.

MR. WaLpo. No. At the time the original case was decided, I was
just about to graduate from law school. Following that, I worked in the
Labor Department back East for 2 years before coming back out here
to the Justice Department.

CoMMISsSIONER FREEMAN. Thank you.

CHAIRMAN FLEMMING. In connection with the United States v.
Washington, the Supreme Court was petitioned to accept the case on
appeal from the circuit court?

MR. WaLpo. That’s correct.

CHAIRMAN FLEMMING. And they decided against doing that?

MR. WaLpo. That’s correct.

CHAIRMAN FLEMMING. In the guidelines that govern the work of the
Federal task force, I notice that the third guideline is a utilization of
the fishery consistent with recognized treaty fishing rights reserved
under the Stevens Treaty of 1854 and 1855.

What was the task force approach to the interpretation of the ex-
pression, “That recognized treaty fishing rights”? What court decisions
governed their approach?

MR. WaLpo. Well, we accepted as the current law the Federal court
decisions in U.S. v. Washington and U.S. v. Oregon as the current law,
which was one of the major items of controversy between us and the
non-Indian fishermen for about the first 3 months of our existence.

In terms of our report and the substantive provisions of it and the
various aspects of it, essentially our proposal to the tribes was, “If
what we end up proposing to you provides a better future for you and
your fishermen than the status quo, then you ought to accept it, and
if it doesn’t, then you shouldn’t”—that there will be changes, we felt
there probably would be, but there was never any particular doubt in
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our minds or in any of the participants’ minds what the present law
is.

CHAIRMAN FLEMMING. Do you feel that the plan that is proposed is
consistent with the current law?

MR. WALDO. It changes many of the aspects of both the Boldt and
Belloni decisions, much like the Columbia River agreement entered
into by the Columbia River tribes in the State of Oregon and the State
of Washington changes Judge Belloni’s initial ruling.

My assessment, I guess, is that in terms of being consistent, I think
that there were two basic reasons why the tribes were motivated to try
to get the Federal Government to bring the U.S. v. Washington deci-
sion. The first related to establishing it as a matter of principle, so that
they wouldn’t have to fight it year in and year out in criminal court,
and sometimes you win and sometimes you lose.

Secondly, is the matter of the fisheries. They were being cut off for
conservation, because they fish last in line and the fish were increas-
ingly being taken farther and farther off the shore, and so by the time
the fish got back to where most of the usual and accustomed areas
were in the terminal fisheries, the department of fisheries would close
them down and say, “We need the rest of this stock for spawning
escapement.” For those treaty fishermen who were marine fishermen,
they saw this huge growth in the fleet over the course of the sixties
and early seventies to the point where, as one individual told me one
time, ““I started to lay my net in front of another fisherman, and he
blew his horn and I turned around and saw it was my brother.” He
said, “At that point I rolled up my net and went in and decided we
have to do something different. This was just a miserable way to live.”

So we tried to approach both of those problems, for instance, in our
report—what do you do in terms of the terminal fishery per se in order
to ensure that you don’t go back to the old days and that it is recog-
nized as a distinct fishery? That’s one of the principles in our resource
distribution scheme.

Secondly, we tried to look at the overall fleet size, in essence to try
to get that back to a level where you could be back the way many
of the treaty marine fishermen fished back in the fifties and sixties
when they made a good living, by their own account.

CHAIRMAN FLEMMING. I gather it follows from what you have said
that the implementation of the proposed plan would require steps to
be taken to bring about a change in the current law?

MR. WaLDo. It would, yes.

CHAIRMAN FLEMMING. Okay.

MR. ALEXANDER. In terms of your staff role in this process, if it were
to be viewed in any sort of prototype sense for future resolution of
various kinds of conflicts, are there any lessons learned or are there
any things that should have been, in a very brief sense, done very dif-
ferently in terms of organizational operation or staff role?
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MR. WaLDO. Just very quickly, I think the first thing that troubled
us throughout was the—as I mentioned, we went with the attempt to
get people detailed and outside contracts. I think that the process
could have been quicker and perhaps more detailed in its response had
there been a larger staff dedicated full time to the problem. I think
the cost to the government would have been no more than it was by
the time it got stretched out, and it probably would have been more

satisfactory to the participants and to the the people working on the
problem.

Secondly, I think that in any situation like this where you have this
long history of conflicts, you’re not just dealing with something that’s
a brand new problem or a brand new dispute. I think it is just critical
that the decisionmakers in the executive branch, at the minimum, have
got to make it absolutely clear to the participants what the extent of
the authority of this group is.

One of the things, we were always being second-guessed as to
whether anybody in the executive branch would even read our report,
much less do anything about it. It is tremendously debilitating when
you are dealing with people who have these absolutely fixed positions,
if they have any doubt in their mind that you can produce what it is
you say you will produce if each of them were to move.

I guess the last thing, which you and I talked about earlier, is the
debate over whether an outside panel who is not from the area, who
has no particular ties or vested interests to the area, is a better ap-
proach than having people who are intimately involved.

I still, I think on reflection, tend to favor the people who are in-
volved. I think they have the ability to, as I think this regional team
did, to really maximize a lot of support for this approach within
government, and many of the interim things that were done, in the way
of enhancement projects, management monies, could not have been
done by an outside panel. They couldn’t have even gotten the three
agencies together much less have forced a decision with the rapidity
with which, at least in the fisheries, decisions are needed.

In other situations perhaps it might be better; but in this case I think
this was the most effective way to proceed.

CHAIRMAN FLEMMING. Thank you very, very much. We appreciate
your being here.

Counsel will call the next witnesses.

MR. ALEXANDER. John Merkel, John Hough, Dayton Alverson.

[John C. Merkel, John D. Hough, and Dayton L. Alverson were duly
sworn. ]

TESTIMONY OF DAYTON L. ALVERSON, DIRECTOR, NORTHWEST AND
ALASKA FISHERIES CENTER, U.S. DEPARTMENT OF COMMERCE; JOHN D.
HOUGH, DIRECTOR, WESTERN FIELD OFFICE, U.S. DEPARTMENT OF THE
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INTERIOR; JOHN C. MERKEL, U.S. ATTORNEY FOR THE WESTERN DISTRICT
OF WASHINGTON

MR. ALEXANDER. Starting with Dr. Alverson, could you each identify
yourself and your normal agency responsibilities?

DRr. ALVERSON. I’'m Dr. Alverson, and I’m with the National Marine
Fisheries Service. I direct the Northwest and Alaska Fisheries Center
which is a research group and a part of NOAA, Department of Com-
merce.

MR. ALEXANDER. Thank you. Mr. Merkel?

MR. MERKEL. John Merkel, United States Attorney—something hard
to summarize.

MR. ALEXANDER. That’s for sure. Mr. Hough?

MR. HouUGH. I'm John Hough. I'm Assistant to the Secretary of In-
terior Andrus, and I also direct a series of western field offices in
Denver, Seattle, and Anchorage.

MR. ALEXANDER. Could you each, starting with Dr. Alverson, start
by just briefly explaining how your normal responsibilities as Federal
employees were affected by your participation on the task force? Dr.
Alverson?

MR. MERKEL. Mr. Alexander, before we get into this we have a
statement of all three of us which is somewhat lengthy. It’s 15 pages.
We want to at least either give it to you at this point or read it into
the record.

MR. ALEXANDER. We’d gladly take it for the record, if you would
like.

CHalRMAN FLEMMING. Without objection we will be very glad to
enter it into the record as Exhibit No. 2.

[Exhibit No. 2 was marked for identification and received into the
record.]

MR. ALEXANDER. Mr. Merkel, would you briefly summarize the high
points in a minute or two?

MR. MERKEL. Let me just tell you what it is. The first portion gives
a background of the activity of the task force. Much of the material,
I think, that was covered by Mr. Waldo is contained therein—the
problems, the manner of gathering problems together, and potential
solutions, that sort of material—and then a short section on the
management system and problems that were confronted there, the
various alternative methods, and a brief description of the system that
finally was adopted by the task force. After that, a salmon resource
distribution plan, of the problems encountered in that area, and finally
a steelhead resource distribution plan.

CoOMMISSIONER FREEMAN. Do you have copies?

MR. MERKEL. We don't right now. We’ve got one.

MR. ALEXANDER. Dr. Alverson, the question was, your work on the
task force and any impact it had on your normal responsibilities.

DR. ALVERSON. My basic job as director of the center was largely
involved with the assessment of living resources, invertebrates, fish,
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and marine mammals from southern California to the Arctic, the infor-
mation base being utilized in terms of making management decisions
at a national level and developing international treaties for the control
of these resources, which I would classify as being a fairly demanding
responsibility. And at the time I was appointed to the task force, I
basically decided that I could not effectively conduct both of those
jobs and essentially asked that my deputy take over as the acting
“director for the center at such times as I had commitments to this ac-
tivity.

MR. ALEXANDER. For you, therefore, the task force membership was
a basically full-time activity. Would that be correct?

DRr. ALVERSON. I would say that I gave that first priority. There were
times when I had opportunity to work with the center activities also.

MR. ALEXANDER. Would it be fair to characterize your role in the
task force as one focusing on the scientific enhancement, and so forth,
activities or was your role much broader?

DR. ALVERSON. I think the task force members relied fairly exten-
sively on my technical background to assist them in certain technical
documents and decisions that related to technical data base, but I
think that I attempted to involve myself in all of the task force activi-
ties.

MR. ALEXANDER. Thank you. Mr. Merkel?

MR. MERKEL. Well, had the staff of the U.S. Attorney’s office not
been as good as it was when I became U.S. Attorney and devoted my
attention to the task force, there would have been a considerable deal
of problem with having a U.S. Attorney on a task force such as this.
It takes up a tremendous amount of time, during which you can’t
devote full attention to the daily decisions that would have to be made
both on the criminal side and civil side. I wouldn’t want to do it again,
simply because it is too hard to run the office and devote the amount
of time that had to be devoted to this.

I suppose that my division of time was probably 60-40—60 for the
task force and 40 going to the normal everyday running of the office.
Usually in the decisionmaking side of the office, I probably spend now
80 percent of my time doing that and 10 percent doing some minor
administrative problems and 10 percent of my time getting ready for
various and sundry court actions.

This thing took just a tremendous amount of time that I needed to
be able to sit down with the attorneys on the staff and make decisions
of major cases. A lot of that was delegated out to the chief assistants.
A lot of the responsibilities were mine, Were necessarily delegated out
to them. I felt comfortable with their abilities, but I didn’t feel com-
fortable with having to operate the office like that.

As 1 say, it took up so much time that I’'m not so sure that it would
be something I’'d want to engage in more than once in a term of office,
that’s for sure.

MR. ALEXANDER. Mr. Hough?
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MR. HoucH. I'd like to reinforce what Mr. Merkel said. This is a
one-time experience. In retrospect, I don’t think any of us would care
to go through it again.

My time commitment was similar to those expressed earlier. At
times it was all of the time and at other times it was part of the time.
It was certainly a first priority. If I had to venture an estimate, I'd say
that 60 to 70 percent of my time throughout the life of the task force
was devoted to the duties and work required.

MR. ALEXANDER. Did any of your three agencies during the task
force period provide you with supplemental staff or supplemental
budget to pick up the additional responsibilities?

MR. HouGH. Yes. The Interior Department provided us with each
of our requests as we requested them. We did request staff support
mostly by detailing key good people to the effort at some considerable
expense, because, in many instances, these people were located in Por-
tland, Oregon. With respect to funding, they supported every request
that we made that I’'m aware of.

MR. ALEXANDER. Dr. Alverson.

Dr. ALVERSON. It depends what you mean by supplementary. We
used members of our key staff as technical background, but that meant
responsibilities they had were not being given attention to at that par-
ticular time. We had no additional new members to the staff. We did
have the budget that provided us that was requested.

MR. MERKEL. There was never any problem with money or staff.
That didn’t affect us in the sense of time. The problem is that the
more staff, the more money you have, the more materials generated,
the more it becomes our turn to go through that material so it just—as
staff increased our duties increased along with it.

MR. ALEXANDER. Now that you have prepared your final report and
submitted it to the Washington, D.C., task force, do you have any con-
tinuing role in this controversy as a task force, as a group of people
who have been intimately involved in the task force for the last 14
months?

MR. MERKEL. As the United States Attorney, our office is charged
with the responsibility of enforcing the decision. The task force role,
at least as far as I’'m concerned, has been fulfilled. The materials have
been shipped to people in Washington, and it is their turn to do
something with it.

As far as the task force having any ongoing position, they never had
a position in the lawsuit function. They never had an official position
as a party litigant. The task force never had any role, so since that is
what is being dealt with today, the court decision, the task force really
has no business in it.

MR. ALEXANDER. Do either of the three of you conceive of yourself
as an advocate now for the proposal that you drafted, either within the
D.C. executive branch or within the halls of Congress?

MR. MERKEL. As I said, being an advocate—

MR. ALEXANDER. For the proposal?
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MR. MERKEL. I don’t have a pride of authorship, that it has to be
this way or no way at all. I think the proposal was reasonable and fair
to both sides, and it was the closest that anyone could humanly come
to a compromise position that would not be weighted to one side or
the other. People could come out fairly equally damaged and fairly
equally benefited by the proposal.

In that sense I would say that this proposal, as opposed to a number
of other proposals submitted by the parties, would be the fairest. I
think there are probably ways the parties could make our proposal
better for themselves and not have any effect on the other side of the
issue. If they come up with ways like that I'd certainly have no objec-
tion to people changing the basic proposal.

MR. ALEXANDER. I guess what I’'m trying to get at is, in terms of the
negotiated type settlement or alternative settlement as.opposed to your
continuing role as U.S. Attorney in the litigation, do you view yourself
in any continuing advocacy role or any continuing negotiation role for
the phase one component?

MR. MERKEL. As a task force, I'd say no. The task force has at-
tempted to get everybody to sit down and look at this thing
reasonably. Everybody wants to take their shot with the next highest
level. The task force never started out with any power to impose a set-
tlement, and in the real world everybody wants to keep taking a shot
at getting the best possible deal right up until the moment of truth,
when somebody says this is going to be enacted into legislation or
you’re going to take this the way it is.

Given that that’s a basic fact of life, I don’t think the task force has
any chance of sitting down and just going over the same issues that
we’ve already gone over, fully presented, and getting anybody to turn
around and say, “We’re going to take this thing as it is.”’ I don’t blame
them for that. If I were either in the Indians’ or non-Indians’ or State’s
shoes, I would be trying to get the thing changed to the way I would
rather have it than what it is today, and I would attempt to do that
right up until the last' moment when it was time to put it into effect.

MR. ALEXANDER. Dr. Alverson?

DR. ALVERSON. I think I reflect fairly well what John has said. There
are several sorts of caveats, however, I would like to make or elabora-
tions on what he has said.

From the beginning I think that we had two goals as it relates to
the document. One was an attempt to get a broad scale consensus of
support of the report. The second, in essence, was that if that was not
done, we made the comment to all the parties, that we would essen-
tially pull together our best thoughts of what a fair solution would be
and we’d submit them to the Presidential task force.

As regards to the first goal, I guess we would say, at least from my
standpoint, we’ve risen to our level of incompetence, and we were
unable to achieve that. I think it is very obvious by the response of
the various user groups that there is no broad scale consensus of sup-
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port to the conclusions we have reached. We have submitted our
document to Washington as we have said we had. When I have had
personal discussions with a number of the tribes, I think I was asked,
- would we promote that particular document on an advocacy basis to
the United States Congress? I said no, and I have no intention of being
a further advocate of the report that has been submitted. I will defend
the document in the same manner I think Mr. Merkel has implied, that
I think it’s the best and the fairest document that we can come up
with, but I do not intend to take an advocacy role.

I would want to make it clear to this group, however, that as a
scientist I will continue to promote a solution to the problem, because
I strongly feel that the lack of a solution would place a major resource
in jeopardy—not necessarily this solution that has been submitted, but
the need for a solution, whether it is this solution or a modification
of it or some further ramifications of ideas that evolve from the tribes,
from the State, and from the user groups. I think a solution is needed
and relatively quickly if we are to protect that resource.

MR. ALEXANDER. You prefaced that statement by saying, “as a
scientist.” Could you expand on that by saying what particular focus
of the problem or point of the problem you are directing your remarks
to?

Dr. ALVERSON. I think I'm basically looking at a concern for the
resource itself and examining what appears to me to be a deteriorating
resource and a deteriorating quality of resources that are a part of
management problems, not just related to this issue, by the way, but
a longstanding number of problems of management that has con-
fronted the resources of this State, but which are aggravated by this
discontent and probably the inability to get people to focus on solu-
tions because of their emotions and reactions to the recent court deci-
sion.

MR. ALEXANDER. To go into that a little more, you say that’s not
exclusively caused by the current controversy. What are some of the
elements that are putting the resource in jeopardy, aside from what-
ever the implications of the U.S. v. Washington decision are?

DR. ALVERSON. I think that it is fairly obvious that there have been
some historical management policies that have not probably led to the
best decisions in terms of the resources and evolution of fishing activi-
ties, that have been difficult to manage because of the manner in
which they exploit mixed stocks. There has been an urbanization and
a whole development of civilization in the Pacific Northwest and
Columbia River Basin, and now in the Puget Sound Basin and many
other areas, that are obviously contributing to the deterioration of the
quality of the environment.

There is a mixed management regime even before the current dilem-
ma arose in terms of Federal management, in terms of commission
management, and in terms of foreign fishing problems, in terms of a
whole spectrum of things that contributed to the deterioration of
resources.
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MR. ALEXANDER. The litigation in U.S. v. Washington has focused an
enormous amount of attention nationally on the fisheries issue. In any
sense has this controversy provided an opportunity at all to focus on
some basic underlying problems between the biologists and the various
multi-user groups? I gather that some of these problems were quite
neglected in the last several decades.

DR. ALVERsSON. I think it is accurate to say that the Boldt decision
and the Belloni decisions and the subsequent response of society has
brought a great deal of attention to the resources in this area, and just
the creation of a task force itself and the pulling together of a great
amount of information, and not just by the task force, but attention
given to this as a result of this by the tribes, by the States, by
academia, and others has focused attention. I think that could be of
help if we could only get over the current problems.

MR. ALEXANDER. As you say, if we got over the current problem of
the Boldt decision, as some people phrase it, would we still now be
faced with all of the other range of problems that you have indicated?
If there were not a Boldt decision, would not the resource still be in
substantial trouble?

DR. ALVERSON. I think that it is fair to say that without the Boldt
decision that we would still have certain problems. I think that perhaps
the ability to focus attention on solutions might be somewhat better,
and I don’t want to say the Boldt decision, but I'm referring to the tur-
moil that responded in the wake of the decision itself.

Yes, I think that there is a chance that we would have all these
problems, and in one sense maybe the Boldt decisions or the court
decisions has focused attention on this, and I'm hopeful that ultimately
they will lead to a better management regime and that management
regime will have to give attention to the many other aspects of the
problem that are perhaps independent of/the court decision.

MR. ALEXANDER. Mr. Hough, the original question was—what is
your view, your own role, as a member of the Interior Department in
terms of an advocacy role for this plan?

MR. HoughH. I feel no strong advocacy role for the plan.

MR. ALEXANDER. In your role in the Interior Department, I gather
you in a sense functioned as a special representative of the Secretary
in the region. Is that accurate?

MR. HouGH. That’s partially accurate. I think that covers a part of
my responsibility.

MR. ALEXANDER. Do you in this role and the other components of
your job have a relationship to the Secretary’s trust responsibility? Are
you institutionally viewed as one of the people who is part of the
trusteeship?

MR. HougH. I think there is no way to escape that, Mr. Alexander.
As a representative of the Department of Interior, I inherit certain
obligations which fall into the general category of the trust responsi-
bility.
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MR. ALEXANDER. Would you agree with Mr. Waldo that, in terms
of functioning on the task force as opposed to your other responsibili-
ties, that in a sense the trust responsibility was not something that you
were advocating but you tried to be a neutral party?

MR. HoucH. That’s correct. I was in a unique position, undoubtedly,
because of the departmental trust responsibility. However, to
categorize it as it was earlier, I did not feel that if the trust responsi-
bility meant that I had to be an advocate for the position taken by the
tribes throughout—certainly I was not that. I think, in a broader
manner, | was asked to be neutral and to approach the problem on
the basis that we were asked to achieve an agreement, and if we could
achieve an agreement that the tribes could accept, the question of the
trust responsibility would have been moot.

MR. ALEXaANDER. Now that, in a sense, the task of the regional
team’s role is completed, do you have a continuing responsibility in the
controversy in your role in the Department of Interior?

MR. Hougsh. I think, in a continuing manner, my role is simply one
of discussing aspects of the plan, proposed amendments to the plan
and what might likely happen to the plan, as a staff member dealing
with other members in the Secretary’s office and, certainly, our solici-
tor. But in terms of having a direct role tied to the document, no, sir.

MR. ALEXANDER. But you do see yourself participating within the In-
terior Department, perhaps commenting on draft legislation with the
Solicitor’s office and perhaps with the Justice Department?

MRr. HouGH. In the sense of being a staff resource who is
acknowledged as having some knowledge about the report, of course.

MR. ALEXANDER. Are you expected to play a continuing role in
other components in the controversy if perhaps the plan gets nowhere,
for example, in phase two? Do you have any role in that?

MR. HougH. I have not had a role in phase two specifically, because
at one point in the history of the actual task force involvement, the
task force was removed from any involvement in phase two. That has
not changed since the day we were removed.

MR. ALEXANDER. The continuing controversy as to whether or not
the United States should request the Supreme Court to reconsider its
denial of the cert. petition in U.S. v. Washington, do you have a role
in that, have you made recommendations growing out of your ex-
perience or independently?

MR. HoucGH. Not directly. Our report represented a solution which
did not require or advocate a Supreme Court review. Subsequent to
the publication of the report, the Interior Department, as a depart-
ment, has made its intention known to the Solicitor General that it will
acquiesce to the motion to have the Supreme Court review, based on
some cases in the ninth circuit.

1 was not a part of that decision in a direct manner, but I was con-
sulted about the decision and there were discussions, but nothing of
a conclusive nature ever transpired.
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MR. ALEXANDER. I gather that the task force process has generated
at least some discussion between the States and the tribes on some is-
sues, and where some level of agreement has been reached they were
incorporated into your plan. If the case of U.S. v. Washington were
opened up at this time for review, given your experience in the
negotiation process, do you believe that there would be any continuing
ability of the parties to meet and negotiate any issues?

MR. HougH. That’s a hard question to answer. I’d take a stab at it
this way, Mr. Alexander.

MR. ALEXANDER. I'd also like Mr. Merkel to answer.

MR. HougH. Okay. All of the people now who have commented on
the task force report and who have submitted alternate proposals have
said publicly and emphatically, “We do not like the task force report.”
Under that circumstance I believe that our initial charge to develop an
agreement—we could be considered a failure as a task force.

Since we have failed to reach an agreement; I think the impact of
a Supreme Court review is certainly less than it would have been if
most or if a large number of the participants had said, “We think we
have a potential solution and we continue to desire to wish to
negotiate.”

MR. ALEXANDER. Let’s take it a step further. The State plan—

MR. HoucH. I'd like to continue because I don’t think I've finished
yet.

MR. ALEXANDER. Sure.

MR. HougH. Under the circumstances that we have now, people
have decided not to continue to negotiate, and since they have decided
that, the time frame for any potential solution has certainly been elon-
gated. I'm not an attorney, but I have heard so much about the
Supreme Court review that I have some knowledge about the process.

I am quite convinced that if there is a review it will not have nearly
the disruptive impact, from a time standpoint, that it might have had,
had the parties agreed to continue to negotiate.

So, to answer your question, will a Supreme Court review have an
impact on the potential for a solution—I think the answer is, yes, it
will have, but a much reduced impact than we might have expected
had that idea been presented, let’s say, half way through the task force
effort.

MR. ALEXANDER. What I was going to ask you was that reading the
State’s comments that were issued several days ago, there is a strong
vein that runs through it, at least, that is in a sense anti-Federal, and
it says, “We need to work out more things with the tribes. We have
worked out some, we need to work out more.” One wonders whether
or not you view your task force effort as a failure, whether or not you
may not have generated a potential for additional mediation or
negotiations. What impact would a review have on that process?

MR. HougH. I think we have done two things that are noteworthy.
One, we have achieved a level of communication with all of the groups
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that we did not perceive to have existed before our coming into being.
The second thing, and I think this is very noteworthy, I think we have
caused to be collected a data base which is more trustworthy, and we
have caused the biologists, the technical people, in all levels of this
particular process to communicate better and very productively, and
if that turns out to be the legacy of the task force, it was probably
worth the effort.

MR. ALEXANDER. Mr. Merkel, would you like to comment on the
potential for future negotiations between the parties themselves and
the role of review at this point that U.S. v. Washingron might play or
not play?

MR. MERKEL. Well, it seems to me the impact would depend on
what the Supreme Court took up as an issue or issues on review. It
seems pretty clear to me that if the Supreme Court went to the core
of the decision and they came to the conclusion that the tribes were,
in fact, entitled to 50 percent, the opportunity to harvest 50 percent
of the fish, as the Boldt decision says, it would be very difficult for
tribes to then say, “Well, we won in the district court, we won in the
ninth circuit, now we won in the Supreme Court, and now we want
to sit down and give up something.”

On the other hand, if the non-Indians and State went and the
Supreme Court says the Boldt decision is wrong, it would be very dif-
ficult for them to sit down and give up something, because they’d say,
“Well, that’s exactly what we’ve been saying all along, that it was
wrong, and it was always wrong.”

From, that standpoint the Supreme Court review could have a tre-
memdous impact on whether anybody is going to be willing to even
sit down in the future or whether the person, the side that wins is
going to say, “Well, this is the end of the road and I want exactly what
I’ve got today.” I think you end up basically in the same position that
we started out with, with a Court decision that is exactly the way one
side wants and exactly the way the other side doesn’t want it. You
start the process all over again, convincing somebody that that may be
the way it is today, but it may not be the way it is tomorrow, because
some solution that’s better than the Court decision has to be come at
by virtue of legislation.

There are a lot of decisions, of course, that the Supreme Court
makes, based on what the law is today, that generate congressional
response so that the law tomorrow is something different. So you
might win today, but ultimately in the long run you lose. It takes a
long time to convince people that that’s a process that the Government
goes through and that society goes through.

So, I think you set back a time for an ultimate solution by whatever
period of time it takes to explain that process to the winner.

MR. ALEXANDER. So that if there is a potential here for additional
mediation or negotiations between the parties, a review at this point
might stop that negotiation?
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MR. MERkeL. It might. It depends on the reasonableness of the
parties. Everybody, I think, at this point professes a willingness to have
a review and then sit down at the bargaining table and deal fairly with
the other side. If they do, that would be very well and good and we
could get on with the negotiations. Human nature is often such that,
as a practical matter, it won’t happen.

MR. ALEXANDER. Dr. Alverson, could you just briefly describe to us
or get into the plan a little bit that you did propose, even though it
has not been greeted affirmatively by the participants? Would you
briefly describe the zone and management concept to us of the plan?

DRr. ALVERSON. Are you asking the management system or the allo-
cation concept?

MR. ALEXANDER. The system, not the allocation concept.

Dr. ALVERSON. The management system basically establishes a
process whereby we felt we could integrate the capabilities of, largely,
the Washington Department of Fisheries, Washington Department of
Game, and the tribal groups with, essentially, the basic conservation
responsibility vested for most of the areas with the Washington Depart-
ment of Fisheries as it relates to salmon. We have a split jurisdiction
as it relates to steelhead, with steelhead vested in the department of
game.

The concept was really to bring a closer integration of these groups
together to allow for an input on the part of the tribes in developing
the basic management strategies and plan, but to provide a focal point
for the final decision as relates to the establishment of the run sizes
and the potential escapement that’s required.

It has as a focal point, as you recall, a Federal review board that,
in essence, has the capacity to evaluate certain disputes that arise, par-
ticularly as it relates to allocation and whether or nor the commit-
ments of the agreement were being reached. Beyond that, there were
three Federal judges which could be essentially accessed if the decision
could not be resolved at that particular level.

The review board has the capacity, in essence, to pass down to the
various parties that they were not essentially adhering to the agree-
ment, and in the case of substantial failure to meet the commitments
of the settlement could recommend that the authority of that particu-
lar group be lodged at the Federal level and be taken away from them
until such time as that was resolved.

MR. ALEXANDER. This is a multimanagement system utilizing, I
gather, the existing State agencies, but requiring the creation of a new
tribal entity?

DRr. ALVERSON. That’s right. I was going on down to that next.

The three basic components, after you get below the review board,
include the Washington Department of Fisheries, the Washington De-
partment of Game, and a tribal commission, which would be
established which would largely have the responsibility for the tribal
responses, and the responsibility would be vested at the tribal commis-
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sion level, and the basic authority at that level—with the concept that
the tribal commission could reallocate certain responsibilities back to
the tribes as far as certain management activities—that-the focal point,
however, for the tribal input into the decision process would come
through a tribal commission, that in addition there would be a techni-
cal committee upon which the tribes’ members would serve, and the
Washington Department of Fisheries and Washington Game people
would serve, that would really try to thresh out thé technical problems
so that there was a general agreement in terms of such issues as the
status of the resource, the size of the run, the forecasts and run size,
and to look at all the basic technical issues and try to resolve them
at that level.

If they were not resolved at that level, the next level of attempting
to resolve the issues would go to the basic directors of the State game,
State fisheries, and tribal commissions, and, finally, if they were not
resolved there and it wasn’t a basic noncompliance issue, then it would
go on up to the review board.

MR. ALEXANDER. The State in its commentary has €riticized the mul-
timanagement system and takes the position, and a fair reading of it
is, that there should be a more unitary management system for the
resources and should be more the State. Would you care to comment
on that level of the criticism?

DRr. ALVERSON. I'd like to place it in context first. I think all of us
here on the task force would generally agree that if we were to look
at a textbook on management, of which 1 have read a number, most
of those authors would throw up their hands at the management
system that we have proposed.

But, in essence, we were trying to find some sort of intermediate
ground that was acceptable on the part of both the tribes and the State
and to some extent the user groups that were involved. We had a cho-
ice of looking at a very unitary management system, and one would
have been to essentially create a commission.

The tribes proposed a commission, but I think not of the character
that we would have generally liked to have supported. It still retained
a number of the existing entities in terms of the State game, State
fisheries, and tribal entities as major inputs to that.

A strong commission with membership from both parties, which had
its own sort of technical group but was not subsequently relying on a
number of other entities, might have been a very effective way to go
in terms of resolving the issue and probably completely unacceptable,
as we would have defined it, to the tribes, but also to the States who
find very strong State rights—desire to maintain their own institutions
in the same form.

MR. ALEXANDER. I'm curious about another component of the
management scheme, that you were in a sense asking the tribal entities
to consolidate their function, yet the plan does not ask the State agen-
cies to consolidate their function, both for the departments of game
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and fisheries, and one could assume that there were various other
State agencies, environmental and so on, that would have a substantial
impact on the situation. How come this disequilibrium, in a sense?

DR. ALVERSON. I think that’s a fair question. The task force thought
about that for a long time, and I don’t want to speak for the other
two members, but in my reflection on our dialogue, I think all of us
basically felt that a more effective system would be to have an in-
tegrated State management system which pulled together the depart-
ment of game as it relates to the steelhead responsibility and the
Washington Department of Fisheries.

Part of all of our solutions, obviously, were framed in the context
of what was politically realizable on both sides, but there were some
limits that we felt constrained us. We did discuss this with the recrea-
tional fishermen and essentially with the commercial fishermen and
other people and people from the Washington legislature, and the pos-
sibility of achieving that, we felt, was just almost not there and that
it would destroy any support whatsoever to move ahead and essentially
get the type of State legislation we felt was necessary to get a solution
in place.

MR. ALEXANDER. But now, in a sense, the State and the private user
groups and the tribes will not accept the settlement. It is your profes-
sional judgment—just to make sure I have it clear—that a unified State
system could be a much preferable management system, at least for
the States responsible for the solutions?

DR. ALVERSON. With or without Boldt.

MR. ALEXANDER. Another thing in the plan that [ was a little curious
about, in your allocation of the resource, enhancement seems to be a
major tool for providing an increased salmon fishery. I was curious as
to why you made the decision not to use enhancement as a major tool
to increase the steelhead fishery as opposed to restricting most of the
tribes from a steelhead catch, with the exception of some of the ocean
tribes, and continuing for the Puyallups and Nisquallys, which is to
phase out over a period. How come the enhancement route was not
used for enhancement of steelhead?

Dr. ALVERSON. I'm not sure I understand the question. There is a
substantial program proposed by the Western Department of Fisheries
or, excuse me, the Washington Department of Game.

MR. ALEXANDER. That program, as I understood it, from the depart-
ment of game was premised on the notion that the tribes are going to
be continuing to take steelhead. The proposal in a sense restricts the
tribes from taking steelhead. If we’re going to enhance the steelhead
resource as part of the plan, why is it necessary for the tribes to give
up steelhead? What are the balances of that kind of decision?

DRr. ALVERsoN. I think that you are going beyond just the enhance-
ment question. I think the steelhead issue and the factors involved are
much broader.
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In terms of looking at the steelhead issue, I think it was fairly obvi-
ous that the steelhead represented a major resource and one of the
only resources of a fresh water character that could be accessed by
recreational fishernmien. In essence, the point that this is one of their
few opportunities in terms of recreational fishing was made very strong
to the task force.

In terms of the tribes, they have made the point to us that a number
of the tribes have relatively strong economic reliance on some of the
steelhead resources. In terms of enhancement opportunities for steel-
head, I think they were probably as good if proper stocking strategies
were developed as were salmon. I think the tribes were fully as capable
of achieving this as the Washington Department of Game. Maybe some
of their programs have been more successful.

The steelhead issue, I think, resolved down to one that was essen-
tially a very, very strong political pressure on the part of the recrea-
tional fishermen, that they felt that they could not live with any other
alternative than complete decommercialization of steelhead. I think
this is the Washington Department of Game’s position and continues
to be the Washington Department of Game’s position.

A very large sector of the society felt that this was their only hope
in terms of a recreational opportunity, and there was strong feeling on
our part that if you could compensate the losses to the tribes with sub-
stantial numbers of salmon, that you might resolve this conflict by then
reallocating the steelhead to the recreational fishermen, and the tribes,
in the end, if the enhancement programs were successful, contingent
on being successful, would in essence be economically better off than
they were in the past.

That may be a value judgment on our part, but, basically, we felt
that the enhancement programs of the State, of the tribes themselves
could generate essentially an income from salmon that was substan-
tially larger than the small losses that would be achieved by essentially
backing off steelhead, and at the same time resolve a substantial social
conflict.

MR. ALEXANDER. Mr. Merkel, Dr. Alverson has raised the issue of
compensation. If your plan were to be adopted by congressional
legislation, several parties have indicated that, at least in terms of the
reduction of the allocation in the Boldt formula, perhaps the reduction
of the steelhead catch, and the change from the normal and ac-
customed fishing places to the tribal commercial zone, that all of those
might be viewed as fifth amendment due process takings. Do you agree
with that view?

MR. MERKEL. They might be, in the context of an imposed legislative
settlement. They certainly were not viewed that way by the task force,
I don’t think, in the context of coming to an agreed settlement. I think
nobody raised those issues until after it was decided that the task force
proposal would not be accepted, that there would likely be some
legislation anyway.
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MR. ALEXANDER. In the event that your proposed plan or a substan-
tial portion of it becomes drafted for legislation, would it be fair to
say that the various enhancement programs in the plan were not
viewed as a fifth amendment compensation to the tribes—or were
they, in your view?

MR. MERKEL. We approached this from a different standpoint. We
approached it from a standpoint of an arm’s length bargain. Somebody
over there has something and somebody over here has something else
and there is an exchange, a giving up of something on both sides,
which involves no constitutional problems of due process in taking or
compensation.

MR. ALEXANDER. But if a congressional committee were to deal with
any legislation emanating from this plan, it would anew have to face
serious specific compensation issues for each one of those potential
takings?

MR. MERKEL. They may well have to do that. The task force didn’t
worry about that problem, because we viewed it as a bargain.
Everybody was free to accept or reject. If you're free to accept or re-
ject something, then you obviously haven’t had it taken from you if
you agreed to it. When you take that out of the context of an agreed
settlement and put it into the context of a legislative problem, we
didn’t worry about that, because we were carrying on a settlement.

Now, at the other end, I don’t, off the top of my head, I don’t know
why Congress would have to, if it changed all this, would have to
supply any enhancement. They could supply compensation, period, if
they wanted to. I know of no reason why enhancement monies would
not be offset against whatever compensation would be required by the
due process clause.

MR. ALEXANDER. To ask Dr. Alverson, would it be fair to say that
at least a significant part of enhancement that is proposed would be
needed to regenerate this resource, whether or not there was a U.S.
v. Washington decision, that enhancement is necessary for the resource
separate and aside from the Indians?

DR. ALVERSON. Yes, but I want you to understand that I use
enhancement in the broad generic sense to reflect a wide range of op-
portunities from habitat to rehabilitation—

MR. ALEXANDER. We’re not just talking about fish hatcheries.

DRr. ALVERSON. Building natural stocks to cultural techniques, and,
in essence, just reflecting on what Merkel has just said, I think that
we did feel as a task force in this balancing act that the commitment
to substantial tribal enhancement was part of balancing the scales that
related to what you were asking them to give.

MR. ALEXANDER. You said before that enhancement, if it works,
what is the state of the art or the science of enhancement? In your
view, what is the predictability and how certain are we?

DRr. ALVERSON. If you asked 10 of the best scientists in Seattle, you
would get 10 different answers. My own reflection is that the cultural
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techniques have come a long way forward. Disease control has come
a long way forward. Nutritional aspects and genetic aspects have come
a long way forward, but there are still a lot of questions to be an-
swered: stocking policies, in terms of if you’re going beyond the
general area of a genetic stock, are questionable; the impact on the
essentially native runs is questionable; the potential still for disease dis-
semination is a potential.

But I guess if I was to make a bet, I would say that we have come
sufficiently far forward with the aggregate of enhancement techniques,
that the opportunity does exist to rebuild those runs, but it is going
to take a very carefully managed integrated program, where all these
facets are very carefully thought out, because enhancement can lead
to all sorts of disasters. But I think technology is there and the science
is there to do the job. Whether or not we can get the act together to
do the job is something else.

MR. ALEXANDER. I'd like each of you to respond to this question,
in that if you were to start this process again, and I don’t mean to sug-
gest that any of you would wish to, what were the lessons learned from
the last 15 months? How would you do it differently, if at all? Dr. Al-
verson, would you select the same types of people, such as yourself,
participants in the local scene?

DR. ALVERSON. Probably knowing what I do now, I'd refuse to be
a member, but I guess I would have had the approach—and 1 reflected
on this with the other task force members, and each of us has their
own opinion how you establish a task force. I felt a little bit uneasy
in the manner the task force was framed, inasmuch as each of us be-
longed to a line government component that had a very strong vested
interest with one or another user groups. In that sense, I think many
of us were perceived as “‘the enemy” when we first came on the scene.
That comment was made to us a number of times.

I came from an agency that had very close ties historically with the
commercial fishing industry and, frankly, had personal long interaction
with a number of the commercial people and until NOAA was framed
we didn’t take on the responsibilities that were somewhat broader than
that in terms of recreational fishermen and in terms of some of the
basic responsibilities for the resource itself.

John Hough came from the Department of Interior that had a histo-
ry of, at least reflected history on the part of the non-Indians, of being
dedicated to achieve Indian rights.

Merkel came from a group that had been largely responsible for
bringing about the court cases with which a number of the user groups
were unhappy. So, for one side or the other, I think they perceived
us all with having some vested interest.

I supposed I might have generated a task force that was not closely
tied with government agency lines. I am not willing to admit that they
could have done any better job; at least they might not have been as
suspect as we were.

MR. ALEXANDER. Mr. Merkel.




39

MR. MERKEL. I agree basically with what Lee says. I think that if you
have a task force to deal with a problem like this that is both the
Federal and State problem, and you have some competing groups out
there and the State is one of those competing groups, then nobody is
left but the Federal Government to make up the manpower. I think
it is a question of convincing everybody that you are not, as a Federal
official on a task force, that you’re not advocating a particular role,
and it took us some period of time to do that.

I think eventually both sides—the Indians thought we were advocat-
ing the other side’s position, and the other side thought we were ad-
vocating the Indian’s position. It’s pretty clear to both groups that we
were not advocating their own viewpoint and that’s what we wanted.
That’s largely why the trust responsibility did not play a role in the
workings of the task force. It was essential to both sides to be able
to sit down and know that we were not their man, nor were we the
other side’s man.

So if you can achieve that in the makeup of a task force, I think
you could get somewhere. The problem is it always ended up that
nobody thought we had the power to do much about the whole thing
anyway, that it would be nice to go into the final battle with a report
that reflected that particular side’s position, and that it would be nice
to kind of stroke us a little bit to try to get us to there, but if it came
to push and shove we couldn’t force it down their throats anyway, and
therefore you could stand back and take shots at it during the entire
time. If you didn’t like something, you’d say I’'m not going to talk to
you anymore and try to coerce the task force into doing each side’s
bidding, because they really felt they had nothing to lose. I think that
was their basic position.

That makes it difficult, not really having a power source, some way
to make people think that you really have some authority. But I think
that’s inherent in any solution that people feel ultimately to be dealt
with by the Congress, because obviously the Congress doesn’t have to
listen to us, no matter how much power we have. The Congress
wouldn’t have to listen to the task force created on the executive
branch level.

As a problem solving thing the task force tends to focus on the
problem and tends to bring the parties together to talk about the
problem, but as a general statement I would say that you would find
few solutions that everybody will voluntarily enter into at that level,
simply because there is another place and another day to fight the bat-
tle.

MR. ALEXANDER. Mr. Hough?

MR. HouGH. There simply is no acceptable manner in which to ap-
proach this problem. I don’t think that the mix of the agencies that
we had made everybody feel comfortable with our organization. On
the other hand, to achieve an organization which represented every in-
terest probably would not have been a functionally workable task force
effort.
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From the viewpoint of the executive branch of the Federal Govern-
ment, however, I think that the task force as it was created came as
close to being effective as a task force might be. There simply is no
solution to this problem without a massive commitment and a
willingness to coordinate from the Federal Government.

I think we did achieve that. We had the three major agencies with
vast responsibilities working together at a level that, I am told, was un-
precedented in many instances.

It’s just a hard question to answer. If you were going to do it over
again from the viewpoint of the executive branch, I think I might
recommend that we do much that we did, but as with any experience
over a period of 16 or 17 very intensive months, I think specific ac-
tions that we took as a group might have been altered.

I would say that I might think in retrospect more carefully about ad-
vising the national group to ask the judge to alter the allocation formu-
la—things like that rather than things of organizational substance.

MR. ALEXANDER. Mr. Chairman?

CHAIRMAN FLEMMING. Commissioner Freeman?

CoMMISSIONER FREEMAN. Gentlemen, I have a concern about a fun-
damental premise. You may have heard the question that I asked of
Mr. Waldo, and while 1 can understand and appreciate all of the ef-
forts which you have put into this matter, I still have a problem that
troubles me, and that is the perception that one can negotiate away
basic constitutional and treaty rights. I would like to ask you the same
question and ask if you will respond to the same question that I asked
Mr. Waldo to respond to.

It seems to me that if the minority—the tribes in this country are
minority and I know of other minorities. I'm a member of one. The
thing that troubles me is that if rights will not be respected and laws
will not be enforced by the Federal Government and the State govern-
ment, that we are establishing a dangerous precedent, and I would like
to at least have your comments with respect to this.

MR. MERKEL. To start with, I think you perceive this as something
different than what we perceive it, at least you perceive it differently
than I do.

There is a severe problem out here on the water. There is a problem
of violence, there is a problem of law enforcement, all of this
stemming from what various groups perceive as their rights. Somebody
in Washington, D.C., decided that there should be a task force set up
in order to see if there can’t be a negotiated settlement to this problem
so everybody would be more happy in his position. You can’t negotiate
a court case after the court case has been decided without somebody
giving up something that he won in the court decision.

So, you enter into this negotiation knowing full well that the law is
this way and this way and that you’ve got to make some movement
in there, that the law has got to be changed. If nobody wanted to
change the law, and nobody wanted to change the rights that are in-
volved, there would be no necessity whatsoever to do any negotiations.
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If the Federal Government and the task force started out saying,
“All right, we’re going to sit down and figure out a way to negotiate
full implementation of the Boldt decision,” there would have been
nobody else sitting down with us. That was very obvious that the point
of this was to try and negotiate with all the parties and see if you
couldn’t come up with a better economic condition for everybody by
making some adjustments in the decision that the court came to.

Now, clearly, it was not to negotiate away somebody’s rights without
their approval. It was to sit down with the Indian tribes and sit down
with the State non-Indian fishermen and the State officials and say,
“Would you be willing to give up something here for something over
here?”

Now, I don’t perceive that situation as being subject to being defined
as being able to walk in and negotiate somebody’s rights away as if
they had no say in it. Everybody had a say all the way along the line
as to whether or not they would be happy to give something that they
had that had been defined as part of their treaty rights in a court case
or whether they wouldn’t. If they would not, then that was something
that was nonnegotiable.

CoMmmissiIONER FREEMAN. Let me ask you an example. Suppose the
Justice Department representing the Internal Revenue Service would
get a judgment against me for $25,000 in payment of taxes, then you
are saying that then I could say that the court decision is not final and
we can now negotiate and I will find out if you will take $25?

MR. MERKEL. No, I’m saying that you can negotiate after the court
decision is final.

CoMMISSIONER FREEMAN. So, you're saying that this position that the
Justice Department has taken with respect to tribal rights is one that
the Justice Department would take with respect to any other litigation?

MR. MERKEL. The Justice Department did not take a position re-
garding tribal rights in a general sense. There is a specific case dealing
with a specific State and a specific number of tribes in a district that
have certain rights under a specific treaty.

ComMMissioNER FREEMAN. The point I'm saying is that when you take
a position in terms of selective interpretation of the law, of selective
law enforcement, that is establishing a precedent which may be used
in other situations.

MR. MERKEL. Where is the selective law enforcement?

ComMissiONER FREEMAN. Well, in this case there wasn’t any, but if
there had been it would be a precedent that is different from the usual
interpretation of our system of law, that we are a government of law
and therefore when rights are declared by the court, then those
declarations are binding on the parties.

MR. MEeRKEL. Sure. I think the Federal Government enforces those
rights and concludes that they are binding on the parties.

The issue that you keep going over and leaving out here is that the
parties were invited to sit down and see if they could come to any con-



42

clusions whereby they would be able to negotiate away some of the
things that they had or thought they should have.

CoMMISSIONER FREEMAN. They were invited by whom?

MR. MERKEL. The Federal Government through the task force. They
sat down and they said, “Now we want this and we want this and we
want this.” The task force said, “Well, we’re not getting very far with
this process. We've listened to everybody and here is what we think
would be fair and do you guys like this?”’ Everybody said, “No, we
want our rights.” So, that’s where they are today.

Nobody has negotiated away his rights, but both sides have been of-
fered the opportunity to negotiate away a certain portion of their
rights that they received in the court case in exchange for something
else. Both sides said no and so today everybody has exactly the same
rights that they had when they started, and the Federal Government
is enforcing those rights.

So it isn’t a question of setting a precedent for negotiating away
somebody’s rights without that person being a party and having a full
yes or no say in it.

Now, if somebody wanted to say, “Look, I would rather have the
Federal Government do thus and so than do what it is supposed to
do,” it seems to me that if I were in that position and the Federal
Government was bound to do something to me that I would rather
have them do something else to me, then I would like to be able to
bargain for that.

MR. HouGH. Could I respond in addition to Mr. Merkel to that
question?

I find that your analogy is not very applicable and I would like to
tell you why. In the example where you might have a judgment for a
tax liability, it certainly would not have the broad social and economic
impact that we have had as a result of the Boldt case.

The fact remains that although the court has made a ruling, the issue
was greater than ever and the economic and the social impacts were
greater than ever, all the while the resource, the fish, were going to
hell. And, so what we did over a period of 17 months was an attempt
to take the Boldt decision and see whether, based on what the judge
had said, we couldn’t come up with a better way of implementing that
decision. At the same time we were doing that, nobody destroyed any-
body’s right and the judge continued to have the same jurisdiction that
he still maintains today.

CoMMISSIONER FREEMAN. Are you suggesting that a Supreme Court
decision or a court decision, a court of appeals decision, is subject to
followup interpretations as to whether it has a broad social and
economic impact as to whether it is going to be implemented or not?

MR. HouGH. I'm not suggesting anything of the sort, Commissioner.

MR. MERKEL. It is subject to if the parties don’t like how they came
out in the lawsuit, then they should have the right to sit down and
renegotiate their position among themselves and say, “I realize this
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came out this way as a result of the lawsuit, but neither of us likes
that. Let’s sit down and do something else.”” That’s all we're saying you
have the right to do.

CoMMISSIONER FREEMAN. If the Government represented the tribes
and got a decision favorable to them and the tribe agreed with the
decision, then why did the Government superimpose its decision?

MR. MERKEL. As far as we are concerned, being the Government,
we didn’t superimpose any decision on anyone. The Government mere-
ly acted as a catalyst to let the parties come in and see if they could
come to a conclusion that would be better than what they both had.
The tribes liked the decision, but they didn’t like the enforcement pol-
icy of the State and what was happening out there. That was their
problem. The non-Indians didn’t like the decision and that was their
problem.

If the Government has these two factions out here who are not
getting along under the decision, if the Government acts as a mediator
and invites them in to talk about it and see if they can come to a mu-
tually satisfactory conclusion, I don’t think that’s negotiating away any-
body’s rights.

CommissioNER FREEMAN. If the Government and the State have a
duty to enforce the law and do not do this, then how do you justify
this?

MR. MERKEL. Because you misinterpret what the State’s legal posi-
tion is. The Federal Government is enforcing what the Federal
Government believes to be the law, which is the Boldt decision. The
State government—the law does not require a State to do anything
that is against its own laws.

In other words, the Federal Government cannot require the State to
do something that the State specifically has no authority to do. The
State government’s position in this is, simplistically stated, that “We
don’t have the authority under our own laws to enforce the Boldt deci-
sion as it is written. Therefore, we are not going to.” Now, that hap-
pens to be at this point in time a constitutionally permissible positiori
for the State to take. The question is, do they have the power or don’t
they have the power to enforce the Boldt decision? Their position is,
“No, we don’t and therefore we are not going to.”

Now, it isn’t that the State over here says, “Gee, we can do this if
we wanted to but we just refuse.” They have a legal position and in
this country the way we work this all out is to go to court on this legal
position, and at some point in time the State’s legal position that they
are powerless to enforce the Boldt decision will be before a high
enough court that they will get a decision. But the State supreme court
says today we don’t have the power to enforce Boldt, that’s just the
law, that isn’t anybody’s desire not to enforce rights.

CoMMissIONER FREEMAN. I still say this is a dangerous precedent as
it affects the rights of minorities in this country.

MR. MERKEL. I guess I just disagree with you. It doesn’t affect the
minority’s rights unless the minority wants his rights to be affected.
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DR. ALVERSON. I'm rather surprised that you find this procedure as
being dangerous, because I think the procedure of involving a task
force to resolve problems, even when there is a legal body of law, has
been carried over and over in our society for the last 200 years.

CoMMISSIONER FREEMAN. No, sir—

DR. ALVERSON. Would you please let me complete my statement.

One, there is a matter of having a right and, second, there is a
manner in which you may want to alter the ways in which you exercise
that right. I think if we take a little history from the Vietnam situation,
we had a right to essentially bring people into the service and send
them to Vietnam, and a great part of society began to think that that
was not a very good moral obligation on their part, and the Govern-
ment began to perceive that if they pursued that course over time and
exercised that right in a rigid manner that the societal revolution
would likely develop.

Don’t think in this particular part of the country at this particular
point in time, whether you like it or I like it, that a great part of the
non-Indian society has accepted in principle the Boldt decision. I have
and I have worked with it as part of this task force in finding the solu-
tion to it, but you must recognize that many people basically have not
accepted that decision and it’s led to a major social conflict, and it
could lead to a larger one.

The Government perceived that even though it was attempting to
enforce, essentially, a decision of the court, that a large part of society
in this area was not accepting it, and it was not leading to providing
the benefits to the minority groups that they sought.

Now, there are a number of ways you can resolve this, and I agree
you can develop a large enforcement capability and rush in and, essen-
tially, put your thumb on these people and force them through a very
large enforcement activity to respond to this.

There is another alternative in, essentially, bringing a group of peo-
ple together and asking the people who have the right if there is a dif-
ferent way to exercise that right which will help to resolve. the problem
that faces the other body. The other body, essentially, in this case, in
my view, has also, as well as the Indians, have received a judgment
that if they accept the total responsibility for that judgment is likely
to lead to a situation that is undesirable. And I don’t think they should.
I think all of us—society in general who made the societal error ought
to pay the cost, and I think the procedure is a perfectly legitimate one.

CHAIRMAN FLEMMING. Could I ask this question? You have now, as
a task force, developed a report. You were functioning on behalf of
a-Cabinet committee, as each one of you has a principal who is a
Cabinet officer. Do you know how the Cabinet committee intends to
proceed from this point? Have they considered your task force report
as a committee? Do they intend to consider it as a committee and then
make recommendations based on your task force report to the Pre-
sident? Do you know what the next steps are in connection with the




45

procedures that have been set up as a result of the Presidential
directive?

MR. MERKEL. I certainly don’t. [ haven’t heard word one from the
Department of Justice, other than that they are going forward and
doing whatever they are doing.

DR. ALVERSON. I can only report that I have heard from a Com-
merce member on the task force. The last time [ talked to Mr. Walsh,
the impression I got was that after reviewing the response of the vari-
ous groups that they had basically come to this decision, that there was
no settlement, there was no agreement in that sense, that I think
they've now decided not to carry on the drafting of the legislation
because there was no settlement. I would assume that they are going
to look at alternative ways to solve the problem, that they are not
going to support going forward with the task force solution.

CHAIRMAN FLEMMING. Your understanding though is that the
Cabinet committee still has a responsibility for making some kind of
a recommendation or a series of recommendations to the President as
to a possible course of action?

Dr. ALVERSON. That’s my understanding.

CHAIRMAN FLEMMING. You are not aware of what their next step
may be?

Dr. ALVERSON. No. I think we as a task force basically asked that
once we had culminated our submission of the report, we would ter-
minate our responsibility other than clarifying the decisions we made
in that report.

CHAIRMAN FLEMMING. Your objective was to develop a report on
which there would be a consensus? In other words, it was a mediation
objective. Your comments to this Commission have been to the effect
that as far as you can see that particular objective has not been
achieved.

Do you have any thoughts as to how the mediation process can be
carried on further? In this instance, the task force representing the
three Departments that have a great deal at stake came into the pic-
ture. You made this effort to file this particular report, which has
brought about certain types of reactions. Do you, as persons who have
gone through this experience, have any idea as to the possibility of
another person or a group of persons being injected into the mediation
process in such a way as to carry it on with the hope, of course, again
of reaching some kind of agreement? Do you have any views along
that line?

MR. HouGH. Mr. Chairman, if we had an unlimited amount of time
I could probably suggest three or four ideas for continuing the discus-
sion and continuing the negotiations. Unfortunately, the resource itself
is under an exceptional amount of stress. It is being diminished an-
nually. It is being overfished illegally to a massive extent. Frankly, I
don’t believe we have the luxury of doing what we have done for very
much longer.
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The next step for the national task force members is to come to an
agreement about our task force report and to seek the approval of the
administration for that agreement and then to submit the agreement,
or their particular consensus, to the Congress for action. I don’t know
what will happen to it when it reaches there, quite obviously. But to
answer your question, under the specific biological aspects of the
diminishing fishery, I simply feel we are beyond the time of continuing
to have the luxury to discuss. We have to do something.

CHAIRMAN FLEMMING. I'd like to return for a moment to the discus-
sion my colleague just had with you. You recall, I think you were here
at the time, I asked Mr. Waldo if the implementation of your report
would be in conflict with the current law. As I recall, his response was
that it would be; it would require a change in current law.

Do you visualize that that particular change would come about as
a result of congressional action? Is that what the task force had in
mind, or did you have in mind that effort would be made to bring
about a change through a judicial process in any way?

MR. MERKEL. Well, I guess [ would approach it from two viewpoints
as two problems. If everybody were to agree—what would you do with
the fact that you just can’t go out and operate in a manner that’s in-
consistent with what a judge’s decision has said you should be doing?
We have that problem.

The other problem is, how do you make both sides trust that the
other side is really going to do what it says it is going to do, and this
is going to be an ongoing solution that everybody is going to live with
for a number of years, instead of, you know, the first time somebody
gets mad saying, “Well, I want to go back to the old way.”

I think that we probably could have gone in and gotten into a
modification of the decision if the parties agreed. I think Judge Boldt
would have been in a position to modify his decision. To allow the
State to participate in the agreement to the full extent that they were
required to by taking that agreement, they need some legislative
changes, some authorization to do things that they don’t have anybody
to do now, just some kind of housekeeping things. To alleviate the
fears of the non-Indians that the first time that the tribes would get
mad, that they wouldn’t want to go back and say to Boldt, “We want
to go back to the way it was,” would probably require some congres-
sional legislation from Washington in order to modify the treaty right
to reflect the new agreement that the Indians and non-Indians and
State would have entered into, in effect, the court order.

I think there is probably legislation at both ends, and I think Judge
Boldt would undoubtedly have wanted to become involved if people
were going to do something that was different than what he had said
the law was.

CHAIRMAN FLEMMING. Let me take that particular step, because it
seems to me it has a bearing on the issue that Commissioner Freeman
has raised.

You are assuming that the parties have reached an agreement?



47

MR. MERKEL. That'’s right.

CHAIRMAN FLEMMING. On the basis of that agreement, that if the
parties were to appear before Judge Boldt with a request for some
kind of modification of his order, he would have before him at that
time not only that request but also the treaty, and he would have to
decide whether or not that request was in harmony with the treaty
rights or in conflict with the treaty rights. Am I correct on that? Even
though there was an agreement, he would still have an obligation as
a Federal judge to decide whether or not the agreement itself was in
harmony with the treaty rights.

MR. MERKEL. | suppose it’s like a contract dispute. What you're sug-
gesting is that if two parties [enter] into a contract and they come to
a settlement during the middle of a lawsuit that the judge would have
to look at the contract and say, “Gee, you can't settle this thing; we’re
going to have to try this case because this isn’t exactly what the con-
tract calls for.” I don’t know that that principle that you put forth is,
in fact, true. I think Judge Boldt could accept on behalf of the parties
a compromise position that the parties put forth, bearing in mind that
his decision would be subject to review in the Supreme Court at this
stage and that each party could lose entirely what he had, if the parties
wanted to enter into an agreement as to what their rights that they
would exercise under the treaty would be. I think he could accept that.

CHAIRMAN FLEMMING. What I'm driving at is if in this case parties
to an agreement, in the judgment of a Federal court, have in reaching
that agreement weighed some constitutional rights, doesn’t he have an
obligation still to protect those constitutional rights and wouldn’t he
normally take a look at that particular issue?

MR. MEeRrkEL. Constitutional rights are waivable. They are waived all
the time in criminal cases, as you probably well know. I don’t know
what constitutional right any tribe would be waiving. They would be
waiving a right maybe under the treaty.

CHaIRMAN FLEMMING. That’s what | have in mind.

MR. MERkKEL. But I don’t know if a constitutional right is waived
there.

CHAIRMAN FLEMMING. Well, the treaty has some standing under the
Constitution.

MR. MERKEL. Sure, it’s law.

CHAIRMAN FLEMMING. That’s right. That’s what I have in mind. I'm
trying to get your opinion as to whether or not it would be possible
for the parties to the agreement to, in effect, bargain away the rights
that they have under the Constitution through the treaty.

MR. MERKEL. Let me say it this way. If you start out with a specific
treaty and a specific group, that that’s the end of it. There are no
other people who are involved in that treaty. All of the parties to that
treaty are before the court—Ilet’s say we haven’t had the 50-50 deci-
sion yet—I think that the parties could have come in and said, “Well,
we want to agree on this; we want to settle this case, and here is how
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we're’ going to exercise our rights under this decision, and we want to
enter into an order allowing us to exercise our rights under this deci-
sion.” I think they could do that.

If you want the judge to say, “Yes, that’s exactly what this treaty
calls for,” he may not be able to do that, but he can certainly allow
the parties to exercise their rights in the litigation in any fashion that
they desire.

I don’t think that Judge Boldt has to come to the conclusion and
say, “Oh yes, I was wrong over here and now I’'m right.” I think all
he would have to do would be to enter an order allowing the parties
to exercise their right, much as he did in the 55-45 order. At that
point you could get the show on the road. A little further on I think
Congress in furtherance of that manner of operating—

CuHAIRMAN FLEMMING. Stay right there just a moment. What would
be the role of the United States as a trustee at this particular point?

MR. MERKEL. I think the Government brought this lawsuit on behalf
of the tribes. The tribes have intervened; the tribes are represented by
their counsel. Government, as plaintiff, is represented by their counsel.
If the parties entered into this—given the fact that this is a negotiated
settlement in which the Federal Government has been the mediator—I
think the Federal Government would advocate that the court go along
with the wishes of the real parties, the Indians, and agree that their
rights could be exercised in this new fashion.

I don’t think that the Government would have the responsibility to
get up and say, “No, no, no. Even though this is what the Indians
want, even though it is going to be economically feasible and it’s a
better deal, we can’t let you do it.”

I think the Government should do what the, in this situation, what
the ward would want them to, and that is, enter into the agreement.
That’s assuming that the Indians would come to the conclusion that
this is a better way to exercise our rights under the treaty than to go
out today and be able to get 15 percent of the fish because of the en-
forcement problem.

I don’t think the Government is obliged to say, ‘“No, no forever
more. We must go with this 50-50 thing even if you don’t get any
fish,” because you would economically drive them to the poorhouse
with that kind of approach.

CHAIRMAN FLEMMING. I'd like to come to the question of the
Supreme Court review. As I understand it, in the lower Federal courts,
they have accepted the position of the Government, the Federal
Government. In other words, the Boldt decision and the subsequent
decision on the part of the circuit court have been consistent with the
position taken by the U.S. Government. Is that correct? Am I correct
in my facts?

MR. MERKEL. Yes. You are correct in that you assume certain things
that Government asked for that they didn’t ask for in the beginning,
that just came along naturally in the flow of the decision. There are
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parts of that decision that the Government had no conception even
that were going to occur. But, generally speaking, the courts have
never done anything that the Federal Government hasn’t advocated.

CHAIRMAN FLEMMING. On what grounds would the Government peti-
tion the Supreme Court to grant certiorari?

MR. MERKEL. I haven’t seen the petition, but there is such a docu-
ment floating around.

CHAIRMAN FLEMMING. The decision hasn’t been made yet, has it, by
the Solicitor General?

MR. MERKEL. There are documents that I'm aware of from the De-
partment of Justice setting forth the position. I don’t know what it is.
I don’t know exactly what the status of that is. However, I assume that
you are not asking for a review of the Boldt decision. You are asking
for a review of certain ninth circuit cases, and I think it would be very
simple to say we would seek review in X versus Y as opposed to U.S.
v. Washington. 1 don’t think there is any legal impediment in doing it.
I don’t think there is a problem with doing that. The Supreme Court
isn’t going to say, ‘“Ah, really what these guys are saying is that they
want a review over here even though they are calling it this.” I don’t
think the Supreme Court is going to treat it that way.

I think as a practical matter everybody recognizes the problems, and
I think that the Supreme Court of the United States often accepts
cases of great public moment just because they have to be resolved,
and it seems to me that this is one of those.

‘Earlier I told you what I thought the impact of the review is going
to be, and I didn’t mean to imply that I thought that the review should
not be granted on the basis of that.

At the point where tribes say, “We want the total Boldt allocation,”
and the nontribes say, “We want all of the fish,” then I think you’re
at a complete impasse. Either one of two things is going to have to
happen. Either Congress is going to have to pass some legislation
and/or modify the treaty, or the Supreme Court is going to have to
make a decision, because if you go on like we are today nothing is
going to be changed and everything is going to just keep going along
at a high boil from now until doomsday.

So, one of those two things'is going to have to happen. You either
have to have legislation or you've got to have Supreme Court review.
Right now the fastest thing probably to get is a Supreme Court review,
but that is not a sure cure either, because whoever loses there is going
to say, “‘Gee, well, they were just as wrong as the other guys.”

Ultimately you really are narrowing this thing down. Over the long
haul you’re narrowing it down and winnowing out the possibilities.
You know, you threw the task force to the side and it’s okay; we don’t
want to deal with that one. Now you’re getting closer and closer to
the ultimate decider in this, and that’s the Congress.

CHAIRMAN FLEMMING. Thank you very, very much. We appreciate
your coming in here and sharing with us the results of what was cer-
tainly a very difficult and very tough assignment.
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Counsel will call the next witnesses.

MR. ALEXANDER. Frank Haw, Ralph Larson, Winfield Miller.

MR. ScHwaRTZ. If you gentlemen would remain standing to be
sworn in, please. Mr. Chairman, the State witnesses are accompanied
by their counsel, Mr. Mackie.

CHAIRMAN FLEMMING. Thank you.

[Frank Haw, Ralph Larson, and Winfield Miller were duly sworn.]

TESTIMONY OF RALPH LARSON, DIRECTOR, WASHINGTON DEPARTMENT OF
GAME; FRANK HAW, DEPUTY DIRECTOR, WASHINGTON DEPARTMENT OF
FISHERIES; WINFIELD S. MILLER, CHIEF OF FISHERIES ENFORCEMENT,
WASHINGTON DEPARTMENT OF FISHERIES

MR. ScHWARTZ. Would each of you please state your name, address,
and occupation for the record, starting with you, Mr. Larson.

MR. LARSON. My name is Ralph W. Larson. I'm director of the
Washington Department of Game. Our office is located at 600 North
Capitol Way, Washington, 98504.

MR. SCHWARTZ. Mr. Miller?

MR. MILLER. My name is Winfield Miller. I'm chief of Fisheries En-
forcement, Washington State Department of Fisheries, Washington
State, and our office is at the General Administration Building.

MR. ScHWARTZ. If you gentlemen could raise your voices a little, it’s
a little difficult to hear you.

Mr. Haw?

MR. Haw. My name is Frank Haw. I’'m the deputy director of the
Washington State Department of Fisheries, and my place of business
is the same place as Mr. Miller’s.

MR. ScHWARTZ. Mr. Mackie, would you identify yourself?

MR. Mackie. I'm Edward Mackie, M-a-c-k-i-e, deputy attorney
general, State of Washington, representing the three witnesses.

MR. SCHWARTZ. Mr. Larson and Mr. Haw, would you each, please,
briefly describe the authority and responsibility of your individual de-
partments in fishing in Washington State?

MR. LARSON. The Washington Department of Game has the respon-
sibility for the management, preservation, protection, and enhance-
ment of the game fish resources for the State of Washington. Game
fish are defined by statute and include the aggregate species such as
steelhead trout and cutthroat trout, as well as fish which are resident
species within the inland waters of the State. This generally describes
our fishing aspects of our department, although we do handle wildlife
also.

MR. SCHWARTZ. Mr. Haw?

MR. Haw. Our duties are almost identical; however, the species that
we have control over are different species. We have jurisdiction over
all of those species, both true fish and shellfish, that’s crustaceans and
mollusks, taken from public waters in the State which could be taken
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for commercial as well as recreational purposes. Also, the fish and tail
fish that we have jurisdiction over are either entirely marine species
or anadromous in the case of the species of salmon.

MR. ScuwaRTZ. Could each of you, so that we can just get a better
idea, briefly explain about the size of your departments in terms of em-
ployees and budget amounts?

MR. LARsON. The department of game has approximately 475 per-
manent employees. We have a budget of approximately $15 million
per year.

MR. ScHWARTZ. Mr. Haw?

MRr. Haw. We have—you caught me short.on the size of our budget.
I've been involved so much in the enhancement end that I'm a little
too close to it. We have 458 full-time employees in the Washington
Department of Fisheries. OQur budget is generally larger than that of
the department of game. We have substantial capital as well as an
operating budget.

MR. ScHwaRrTZ. Mr. Haw, could you explain what role your agency
played during the development of the regional team’s final settlement
plan?

MR. Haw. First I'd like to qualify that by saying that in my own role
I have been involved in the State enhancement program and as deputy
director that has been one of my principal responsibilities. My contacts
with the task force, the regional task force, as a result have been
limited. My personal contacts have involved working with the staff
people assigned to the staff task force in terms of the enhancement
package, and considerable involvement in that.

In the department of fisheries many of its different people are
management people and to some extent our hatchery people and
others met many times with members of the task force and staff mem-
bers of the task force in submitting our input.

MR. SCHWARTZ. Were suggestions made by the department of fishe-
ries adopted in the final task force plan?

Mr. Haw. Some of them were, some in part, others not.

MR. ScuwaARTZ. Could you give us some idea of the ones that were
and weren’t?

MRr. Haw. Again, not being familiar with all aspects of the plan, and
my personal involvement was rather limited, there were elements of
the management concept, I know, and again I'm not able to explain
those in detail, and the parts of the plan that dealt with management
and management structure were not fully adopted by the task force.

MR. ScHWARTZ. Mr. Larson, could you answer those questions,
please?

MR. LarsoN. Well, generally, most of our recommendations were
not adopted. Basically, we wanted total decommercialization of steel-
head. We wanted sole management rights for the steelhead resource,
and we did not feel the need for a fisheries advisory board. Essentially,
it was a partial decommercialization with the supposed end product
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being total decommercialization, which is something that may or may
not occur based upon the premises made by the task force.

MR. ScHWARTZ. The department of game, I understand from your
testimony, has made the recommendation that steelhead be decommer-
cialized. Is that representing the interests of a particular group that
wish to have it decommercialized?

MR. LARrRsoN. This represents the views of the department as well as
the steelhead sports fishermen in the State of Washington, since most
of the times, and all of the times except once when we met with the
task force, there were a group of steelhead fishermen representing
various groups meeting with us, so we met with our basic user groups
at all times with the task force.

MR. SCHWARTZ. Is there anything about the nature of steelhead dif-
ferentiating it from salmon in its value as a commercial fish versus a
game fish only?

MR. LarsoN. Commercially they have been, I quess, equal to about
the coho as far as price is concerned, although they are not a good
fish for canning. They are a fresh market kind of fish. Sport-fishing-
wise, they have been game fish, which is noncommercial, in the State
of Washington for 40 years, and therefore they have been declared as
a State game fish as well as being the probably most sought after game
fish in fresh water areas in the State of Washington.

MR. ScHWARTZ. Since the decision in the United States v. Washing-
ton in 1974, commercial steelhead rights have been recognized for the
Indian tribes. What impact has that had on your department and the
way your department has managed the resource?

MR. LArsoN. First of all, since we have not been a commercial fish
organization, we did not have the data base really to manage a com-
mercial fishery based upon an allocation system of specific numbers.
We had then to gear up to get this kind of information to prevent the
overharvest of the resource.

During the period of the first 2 years, we did gain enough knowledge
to come up with run size predictions, which have been, I guess we’d
say, reasonably close to those which have occurred, and we have
modified some of those during the season to permit the treaty Indian
fishermen and also the non-Indian fishermen to have an opportunity
to catch at least their SO percent.

One of the different things we have relating to the department of
fisheries is that, basically, most of the commercial fisheries for steel-
head are either in salt water or in the lower reaches of our streams,
so that, basically, the commercial fishery has, let’s say, first shot at the
numbers of fish.

We have had no problem in reaching the 50 percent allocation of
the harvestable numbers by the treaty Indians. In fact, based upon the
areas off-reservation and on-reservation, the ratio has been about 70
percent treaty Indians and 30 percent sport fishermen on the overall
as an average.
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So, we have, I guess, a totally different problem than does the de-
partment of fisheries where, basically, the treaty Indians would be
more in terminal areas, so they are the last ones with the resource,
where in our case they are the first ones to harvest the resource.

MR. ScHWARTZ. In light of the testimony you’ve just given, has that
developed within the department a need to allocate the steelhead
resource among the treaty net fishermen as opposed to the sport
fishermen?

MR. LARSON. Well, we have essentially allocated, based upon the
Judge Boldt decision, allocated the numbers of fish that are available
for commercial enterprise and also for sport fish.

MR. SCHWARTZ. Can you give me an example of the types of alloca-
tion orders that the department has made with respect to steelhead?

MR. LARSON. Well, basically when we develop our run size predic-
tions, which according to the court order are due to go to the tribes
by September 10, as I recall, they then come back with seasons to har-
vest the known 50 percent of the total harvestable number. These
seasons then are monitored on the basis of the fish tickets, which are
filled out upon the sale of steelhead, and when 50 percent is reached,
basically in off-reservdtion waters, the fishery is closed.

MR. ScHWARTZ. Which of the fisheries would be closed?

MR. LARSON. At times both. Normally, the treaty Indian fishery was
normally closed first because of the efficiency in gear, and they were
able to catch that 50 percent in a much more rapid rate than do the
sportsmen. In the last 2 years, however, we have closed both the Indi-
an commercial fishery and the sports fishery in many of our streams
because allocations for both parties was reached.

MR. ScHwWARTZ. The closure was a result for the necessity of escape-
ment?

MR. LARSON. That’s correct.

MR. SCHWARTZ. In the closures that were done for the commercial
net fisheries by Indians, independent of the sportsmen fishing with
traditional sport gear, was it the view of the department that the tradi-
tional Indian fishery by net should be closed as soon as the allocations
were reached, and then the sports fishermen be permitted to continue
to fish until their allocation had been reached, and then a final clo-
sure? Do I understand that correctly?

MR. LARsON. This is correct. Whichever one reached allocation first
would be closed first.

MR. ScCHWARTZ. In other words, if the sportsmen took their 50 per-
cent first?

MR. LARsON. This is correct.

MR. ScuwaRTZ. The sole basis for determining the amount of the
fish available would be these fish tickets, reports of fish catches?

MR. LARSON. Correct.

MR. SCHWARTZ. Any other data analysis that was involved?
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MR. LarsoN. Well, we maintain what we call creel census crews on
as many of the rivers that we can that have both commercial and sport
fishing on them. By the creel census we attempt to obtain as accurate
figures as we can on the sport catch so that we can determine when
that allocation portion by the non-Indian fishermen has been reached.
With the commercial we use the fish tickets which come to the buyers.

MR. SCHWARTZ. Are they both accurate to the same degree in re-
porting the fish available?

MR. LArRsON. We would be measuring probably more closely the ac-
curacy of creel census this year, since we are making a very careful
analysis of what we have as a steelhead punch card, which the sports
fishermen punch out a hole to indicate where they caught the fish and
date and these have to be turned in. We analyze those along with our
creel census to determine how accurate those systems are.

I'm assuming that fish tickets, basically, are actual documentation,
and if all are turned in and turned in properly that they would be more
accurate generally than you would figure a creel census would be.

MR. ScHWARTZ. In your experience has that been the case? Have
those punch card systems worked?

MR. Larson. This is what we are attempting to analyze this year to
determine the accuracy of the punch cards and, to determine, basically,
how would the punch card data compare with the creel census data,
and this is being done at this present time.

MR. ScHWARTZ. Does the department of game’s closure require an
order of the court, or is that done directly through your office?

MR. LARsON. In off-reservation waters it is done by our agency or
the Indians. Either one or both can do it.

MR. ScHwartz. That would go for the treaty Indian and the sport
fishing as well?

MR. LarsoN. The sport fishing. The department would make the of-
ficial closure.

MR. ScHwARTZ. What about the on-reservation catch?

MR. LARSON. On-reservation catch would have to be closed by the
court on request of either party.

MR. ScHWARTZ. Mr. Haw, unlike the steelhead, the State law, as |
understand it, permits a combination of sport and various types of
commercial fishing for salmon. Is that correct?

MR. Haw. That is correct.

MR. ScHwARTZ. How does the State determine which of the user
groups will be permitted to catch any particular percentage of the
resource?

MR. Haw. Much of it, of course, is based on historical patterns. The
way the system works, basically, is the department each year publishes
what we call a “Red Book,” which is a forecast of spawning escape-
ments, hatchery productions, and other types of things which impact
the resource during a given year. As a result of the combining of those
things with stream flows and other kinds of things, we develop a
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preseason forecast on a particular given run. Tribal biologists then pro-
vide input into this whole system by providing certain types of data of
escapements and other things that they are aware of and we’re not.
We combine the total information and come up with a regulation
package for each year. Public hearings are held on the regulations,
which prescribe numbers of fishing days, fishing seasons, and other
things, and eventually regulations are adopted based upon what trans-
pires in the public hearings and other kinds of information.

During the season if there is any sort of a dispute over this whole
thing with the tribes, there has been a rather good system developed
with Judge Boldt’s court advisor, a fellow by the name of Dr. Whitney
of the University of Washington. Most of the disputes, tribal and State
disputes over fishing regulations, are taken before this group and
resolved prior to the season. This system has worked quite well and
the vast majority of those kinds of differences are resolved at that par-
ticular point.

During the course of the season, we have developed a rather com-
plex system of data that we call the soft data system. All parties have
access to this system. We are able to judge and assess the runs on the
basis of what is being caught as it comes into the soft data system. If
problems develop, of course, we have an emergency regulation system
which is applied.

Basically, these things are based upon forecast, input from tribes,
development of regulations, and in season an adjustment is based upon
what fish actually show.

MR. SCHWARTZ. My understanding is, from your testimony is, that
when you have disagreements with tribes you go directly to the tribes
to negotiate out those differences.

MR. Haw. We do that as a first step, of course. We bring people
in and we talk to them and very often the disagreements can be
resolved at staff level.

MR. SCHWARTZ. Is that done in most of the cases?

MR. Haw. In most cases, yes. Some cases, of course, are taken be-
fore Judge Boldt’s advisor, Dr. Whitney, and it is resolved at that par-
ticular point. The system has actually evolved into a pretty good
system for managing the resource. There are some problems that arise,
but we’ve developed under some very difficult circumstances.

MR. SCHWARTZ. It’s my understanding, from my limited exposure to
fisheries here, that the State is divided or the State’s waters are divided
into a number of commercial zones, each assigned a number, and that
in all of those zones, there are a number of them, there could be one
particular kind of gear or there could be a variety of types of
gear—purse seines, gillnets, troll boats, and other things which may be
used on one particular species or in one particular area or another.

How does the State go about determining in which of those areas
parts of the fish runs will be taken and what kinds of gear will be per-
mitted to take that? I assume that’s something over which the State
will have control.
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MR. Haw. Part of it is established by statute. In parts of marine
areas only certain kinds of gear are allowed by State law. One area,
of course, we haven’t talked about is the Pacific Ocean, and the ju-
risdiction of salmon fishery in the Pacific Ocean now is handled by,
essentially, the Federal body, the 200-Mile Regional Council. The
range of the Pacific salmon actually encompasses two of those regional
groups, the Pacific Council and actually, to some degree, the North
Pacific Salmon Council, including the waters of Canada. So there are
lots of different people involved other than the State of Washington.
A big chunk of the action now occurs in the Pacific Ocean under this
Pacific Regional Management Council.
~ So the decisions we make are based upon what escapes those ocean
fisheries, depending upon what Canada has taken, what’s been taken
in the regional council area, and that’s where a lot of decisions are
based upon, prior harvests versus actual runs. The inside fisheries, the
ones that the State has primary jurisdiction over, tend to be the net
fisheries. These are the traditional purse seines, gillnet fisheries on in-
side waters, plus our growing recreational fishery.

MR. ScHwARTZ. To give you an example of what I'm thinking
about—up in the Straits of Juan de Fuca, it would be possible for a
fish run to come in through the Straits of Juan de Fuca and travel
through north Puget Sound down to the south Puget Sound, and that
would pass through a number of commercial fishing zones, as I un-
derstand it?

MR. Haw. That’s right.

MR. ScuwaRTz. The State would have the option to decide in any
of ' those zones that a certain number of fish would be taken. Is that
correct?

MR. Haw. That’s right. Of couse, there are other complicating fac-
tors. Another one that I didn’t mention is the IPSFC, which is the in-
ternational body that has jurisdiction and regulates the fishing in Juan
de Fuca Straits and the approach to Puget Sound.

MR. ScuwarTz. Let’s take, first of all, the areas over which the
State has direct control and then we can go to the intermanagement
arrangements.

MRr. Haw. Fine.

MR. SCHWARTZ. In the State areas it would be possible—as I un-
derstand it, the State does open and close various areas to allocate fish
among fishermen fishing in those particular areas. Is that correct?

MR. Haw. Yes. We have certain—by allocation, I suppose you mean
certain seasons established for gillnet fishermen, purse seine fishermen,
Indian fisheries, reef net fisheries, and those kinds of things; yes, that’s
true.

The basic length of the season is established to allow the optimum
spawning escapement returns to the streams. That is the primary
criteria involved. The fishing time between the various net fishermen
is essentially—among the non-Indian fishermen is essentially equal,
although they tend to fish different hours.
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MR. SCHWARTZ. The State has no problem in saying that at a certain
point the fish run will be closed down, perhaps to be opened later on
and perhaps to be closed even later than that, depending on what the
data will show?

MR. Haw. That’s right. We’re quite successful in assessing the size
of the runs and getting the escapement back and managing the fishe-
ries, from that standpoint.

MR. SCHWARTZ. You mentioned also the other management agencies
which control the resource. We have two represented here, the
Washington Department of Fisheries and the Washington Department
of Game, and then there are also the international and national agen-
cies that you mentioned which control various parts of the resource.
What kinds of coordination are developed on a day-to-day basis with
those management agencies to control the resource?

MR. Haw. Of course, we have members of our staff working with
the Pacific Regional Council. The director of fisheries is part of the
Pacific Regional Council, which manages our offshore fisheries both in
the north Pacific and the Pacific. The director of fisheries is also a
member of the International Pacific Salmon Fisheries Commission, and
considerable coordination occurs between those organizations.

MR. SCHWARTZ. Do coordination problems exist with those organiza-
tions?

MRr. Haw. To some degree, yes, there are some coordination
problems. All of these other agencies don’t do things exactly as we
would have them do them.

MR. ScHWARTZ. Can you give us an example of one that is particu-
larly impacted on the Washington fishery?

MR. Haw. I would think the offshore fisheries management tends to
have one of the greatest impacts. The Regional Council doesn’t do
things precisely as the Washington Department of Fisheries would have
them do, although we do have our input and our opportunity for input.
Another organization we have, of course, no control over, which has
a great impact on Washington fisheries, is the management of Canadi-
an coastal fisheries. Many Puget Sound fish, particularly, are harvested
prior to their entry into State’s waters off the west side of Vancouver
Island. So, that’s an example where there is very little coordination at
this particular time. Hopefully, there will be in the future, but it is an
area that is a real problem. For example, on certain occasions when
runs of a certain stock of fish into Puget Sound may be at a particu-
larly low level, we might not be completely satisfied with the seasons
established in Juan de Fuca Strait by the IPSFC. There’s an example.

MR. ScHwARTZ. In the State response to the regional team’s manage-
ment plan, the suggestion seems to be that the management agencies
be as consolidated as possible, particularly with respect to the tribes.
I think it is mentioned in there that the tribal commission should have
as much authority as can be given to it so that it can make final
management decisions. Is that a position that your department holds?

MR. Haw. That’s my understanding, yes.
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MR. SCHWARTZ. What is your personal position?

MR. Haw. That coincides with my personal position.

MR. SCHWARTZ. Yet the plan also suggests that the department of
game and the department of fisheries, both having control over
management of a similar resource in the same area, be permitted to
continue their traditional management authority. Why does the State
continue the dual management role of the State when it feels a need
to consolidate the managers among the tribes?

MR. Haw. My understanding of the State response to that question
is that there is very little, if any, duplication of the State’s position,
in that in matters involving steelhead and trout the director of game
would have the principal control. Issues involving salmon, it would be
the Washington State Department of Fisheries. So there would be very
little overlap in my judgment.

MR. SCHWARTZ. Aren’t there hatcheries for steelhead and salmon on
the same streams in the State, some of them anyway?

MR. Haw. There are some. I can’t think of any particular stream
that has steelhead and salmon hatcheries on it. I think Chambers
Creek may be one example and Skagit.

MR. ScHWARTZ. Have there ever been problems with, let’s say, tim-
ing releases of one fish with another that may create some environ-
mental problem?

MR. Haw. I think there probably have been problems, but one of
the things that I think has happened here, in the last couple of years
particularly, is a new agreement that Director Sandison and Director
Larson have arrived at, is that the departments now are relating to
each other and advising each other of their plans in advance to coor-
dinate these issues. There has been a great deal of progress in that par-
ticular area. In the past, yes, definitely, there was a possibility of some
problems.

MR. ScCHWARTZ. Mr. Miller, what actions has the State department
of fisheries taken to enforce the treaty fishing rights that were recog-
nized in the Boldt decision?

MR. MILLER. That we do not have the authority.

MR. ScHWARTZ. That’s as d result of a recent supreme court ruling
of the State, as I understand it?

MR. MILLER. Yes.

MR. SCHWARTZ. Let’s go back in time previous to the Boldt decision.
Would you say that there was a problem with illegal fishing in the
State waters of Washington?

MR. MILLER. There is always some illegal fishing.

MR. SCHWARTZ. What was the magnitude of the problem? Could you
characterize it?

MR. MILLER. Prior to the Boldt decision?

MR. SCHWARTZ. Yes.

MR. MILLER. I think that we had good voluntary compliance from
the commercial fishermen.

MR. SCHWARTZ. By voluntary compliance what do you mean?




59

MR. MILLER. They respected the laws. They felt that the department
of fisheries was the governing body. Other than our enforcement as
patrol officers, they more or less complied with our regulations.

MR. ScuwaRTz. After Judge Boldt handed down the decision in U.S.
v. Washington in 1974 did the situation change?

MR. MILLER. Yes.

MR. ScHWARTZ. Could you characterize the change for us, please?

MR. MILLER. Pri6f to the Boldt decision, as far as our enforcement
activity would be c¢ohcerned, four or five closed season netting arrests
a year would be average. Subsequent to the decision it has gone to in
excess of 200 arrests; about 50 percent Indian and non-Indian.

MR. ScHWARTZ. Two hundred arrests annually?

MR. MILLER. Yes.

MR. ScuawaRTz. Has your department had the resources to fully deal
with the illegal fishing that has occurred that has led to this number
of arrests since that décision?

MR. MILLER. Given the problems of authority, no.

MR. ScHwaRTZ. When you say that, problems of authority, to what
are you referring?

MR. MILLER. We cannot enforce the allocation issue.

MR. ScuwarTz. That’s a point in time later. I'm talking about in
1974 before the supreme court had made its judgment. At that time
were you attempting to enforce the court order?

MR. MILLER. Yes:

MR. SCHWARTZ. And you were encountering a situation which in-
cluded a great deal of illegal fishing?

MR. MILLER. Yes.

MR. ScHWARTZ. Beforé it was prohibited from enforcing the court
order, was your department able to deal with the illegal fishing that
then existed?

MR. MILLER. We were able to deal with it fairly well as far as the
enforcement end of it.

MR. ScuwaRTZ. Would you say that you were able to prevent the
illegal fishing that was occurring then?

MR. MILLER. Up to the point that our arrests weren’t properly con-
summated in court, and then there was a breakdown.

MR. ScuwaRTZ. The resources that you had with which to enforce
the law, were they adequate after the decision with U.S. v. Washington
to enforce the law at that point?

MR. MILLER. They were fairly adequate in the beginning, but this
broke down in the court systemi.

MR. ScuwaRTz. Did you make any recommendations for changes in
your department’s authority or for changes in your department’s
available resources in order to be able to enforce that decision?

MR. MILLER. Myself personally?

MR. SCHWARTZ. Yes.

MR. MILLER. No.
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MR. ScuwARTZ. Was the recommendation made by the Washington
Department of Fisheries?

MR. MILLER. Yes.

MR. SCHWARTZ. To whom?

MR. MILLER. The legislature.

MR. SCHWARTZ. Are you familiar with what that recommendation
was?

MR. MILLER. No. We asked for more enforcement personnel and
beyond that I don’t know.

MR. ScHwWARTZ. What was the response of the legislature?

MR. MILLER. We were not budgeted for more people.

MR. SCHWARTZ. Did you receive more equipment?

MR. MILLER. Some.

MR. ScHWARTZ. Was that adequate to do the job?

MR. MILLER. Under the present circumstances, no.

MR. ScHWARTZ. Mr. Haw, when the decision in U.S. v. Washington
was handed down, were the treaty fishermen by your data estimates
taking 50 percent of the resources that were allocated by the court
decision?

MRr. Haw. When the decision was first handed down?

MR. SCHWARTZ. Yes, at the time it was handed down.

MR. Haw. No.

MR. SCHWARTZ. Did your department take any action to augment
the Indian’s share of the catch when the decision was handed down?

MR. Haw. Yes, we did. We established seasons designed to provide
the treaty Indian fishermen with their treaty share of fish:

MR. ScHWARTZ. What was the result of those changes?

MR. Haw. The overall result, and it’s a point I would like to make,
is that despite the fact that we have great difficulty or total difficulty
in enforcing our allocation regulations to treaty fishermen, the total
numbers of fish harvested within the case area by treaty fishermen ap-
proach the numbers allocated by the courts. There are problems, for
example, in the north Sound area on fish bound for the Fraser River
system, where only certain treaty tribes have treaty fishing rights, and
where the management of those resources are actually managed by the
IPSFC rather than the State the fractions are rather low. Of course,
the principal problem in that area is fishing power, or the ability of
the treaty fishermen to catch their share. So that’s part of the problem
in that particular area. But if you look at the species originating in the
heart of the case area, that is, in the Puget Sound area, the treaty
fishermen have approached their treaty share despite the fact that we
have had a great deal of difficulty in establishing or enforcing alloca-
tion regulations. The harvest by treaty fishermen last year for in-Sound
chum was about 50 percent, and for in-Sound coho and chinook runs
it again approached 50 percent. I can’t give you precise numbers, but
they were very close to the 50 percent figure established by the courts.

MR. ScHwWARTZ. How much of the runs entering Washington State
water? What percentage actually do make it back to Puget Sound?
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MR. Haw. These numbers that I have given you take into account
the harvest offshore by fishermen under the jurisdiction of Washington
fishermen. There are some adjustments made on what the court will
allow on the basis of adult equivalents. This is quite a technical thing.
I don’t want to bore you with that now, but you don’t count fish just
on a one-for-one basis. It depends on their size and their state of matu-
rity and the probability that these fish would have survived anyway to

return to Puget Sound. But fish that are harvested by Washington
fishermen offshore are taken into account.

MR. ScHwARTZ. The task force plan proposes a tremendous
enhancement of the resource. I think doubling the amount of the sal-
mon catch was what they had in mind with the enhancement that was
proposed. And you said that you were involved in the enhancement
discussions. Is that correct?

MR. Haw. Yes. That’s right. Now, in addition to the task force

_enhancement plan, the State has a substantial enhancement plan going
now too. One of the very good things that came out of the last session
of the Washington State Legislature was a $33 million bond issue for
massive new salmon enhancement in Washington State, and most of
this enhancement, or a good chunk of it, is in the treaty area, which
will benefit both treaty and nontreaty fishermen. I'm involved in both
aspects. I’'m right in the middle of the State’s own enhancement pro-
gram, plus I was involved in the talks with the staff people the task
force had working on enhancement.

MR. SCHWARTZ. I take it that you have been involved in enhance-
ment of the resource effort on behalf of the State for quite some time.
Is that correct?

MR. Haw. That’s right. I see a tremendous potential in the enhance-
ment of our salmon resources in Washington State, and I see enhance-
ment, of course, as being a very important part of an overall solution.

MR. SCHWARTZ. Have there been problems existing in State or
Federal efforts to enhance the resource which have resulted in a lesser
impact in terms of increased numbers of fish than those originally pro-
jected?

MR. HAw. To some degree some of the more recent estimates, for
example, of survival rates, I think the task force technicians have taken
a relatively conservative approach in estimating survival and contribu-
tion rates of various groups of fish. So there have been some adjust-
ments in our original projections. Particularly, I think the number one
adjustment was made in coastal chum survival. We estimated that the
survivals resulting from recent information in places like Willapa Bay
would not be as high as Puget Sound.

MR. ScHwARrTZ. We are talking about not just some enhancement,
we are talking about doubling the resource. That seems to me
something of a tremendous magnitude when compared to efforts of the
past. Would that be a fair characterization?
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MR. Haw. Yes, it would. Of course there have been some significant
breakthroughs in recent years in things like chum salmon production,
a type of fish that we haven’t worked with that much in the past in
our enhancement program, that would be more cost effective, so by
investing relatively low amounts of money, you would be able to get
far greater contributions than you would normally anticipate.

MR. ScuwaRrTz. Do you see any problems with massive enhance-
ment programs that could exist?

MRr. Haw. Oh, certainly, and I would agree with Dr. Alverson’s
statement on enhancement. I thought he painted an accurate picture.

MR. ScHWARTZ. Well, if I understand Dr. Alverson’s statement cor-
rectly, it seems like there was no real degree of surety that the
enhancement program would be successful. Would you share that be-
lief?

MRr. Haw. I thought that Dr. Alverson’s statements reflected that
enhancement was a very, very good bet and we would be foolish not
to go on with it. The State has quite a few enhancement programs
going on and our success rate to date has been very good. For exam-
ple, some of our programs up until now have primarily involved chin-
ook and coho salmon. We have not been that invdlved with pink sal-
mon or chum salmon.

If you look at the present catch levels in Washington State, the
statewide catches of those two species, which are the enhancement
species, up until now pretty well approach the historic high catch level
of those species, whereas the species that we have not enhanced, i.e.,
chum salmon and pink salmon, are at very low levels, and perhaps the
historic low levels in the State’s history. I think the evidence is
overwhelming that enhancement will work. Certainly it has to be done
carefully, a balanced approach is absolutely necessary, but if we all
work together as we should, there is no question in my mind that
enhancement will work.

MR. SCHWARTZ. Mr. Larson, do you share Mr. Haw’s optimistic view
about enhancement of the resource?

MR. LARSON. I'm not as optimistic as Mr. Haw. I feel there is room
for enhancement of the resource, but I am not all that optimistic that
it could be doubled or tripled.

I have a problem with the unknown quantity, I guess, of ocean sur-
vival. That would seem to be a part of the deciding factor. I find that
hatchery plants per se can dim the loss, for example, of wild fish
spawning and survival, in that areas where you have reasonable
hatchery plants that you have a tendency to stabilize the numbers of
fish coming back, but it does not necessarily always increase by in-
creasing numbers of fish. Your wild fish survival can be different on
an annual basis, depending upon the stream habitat that they are rear-
ing in.

So, I guess I'm a little more pessimistic as to the numbers of fish
that we can bring back based upon enhancement, but I do feel that
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there is room for enhancement to some level, and I don’t know what
that level is at this point, and I'm not sure we’ll find out until we con-
tinue to work on that particular problem.

MR. ScHWARTZ. The regional team of the task force suggests an
enhancement of the steelhead resource, and it lays out a program for
some steelhead hatcheries and other programs. Does your department
agree with those recommendations?

MR. LARrsoN. Yes. Our people participated in developing those
figures. I think that the number of fish we are talking about are very
reasonable, because we are not talking about millions and millions and
millions of fish, and we do at this time, from our experiments we have
been conducting, have found that we can plant more fish and still get
better returns in many of our streams. We have not reached that op-
timum level that we feel can be reached in the survival and also in
the harvest of the steelhead resource. So we have some room to ex-
pand to some degree.

The only problem I have with the enhancement package as proposed
by the task force is that the enhancement package was developed by
a committee totally separate from the task force and without
knowledge of what the ‘task force recommendations were going to be.
So, therefore, the enhancement package submitted by our agency is
not in tune with the task force report. In other words, it proposes
enhancement of the resource to bring in more fish to both treaty Indi-
ans and non-Indian fishermen in areas where the task force report
recommends that no Indian fisheries for steelhead occur. Therefore, it
is not in tune with the report and has to be modified, based upon the
task force recommendations.

MR. ScHWARTZ. I noticed in one section of the State response that
there were some criticisms of some of the enhancement proposals. I
believe it was on a cost benefit basis, cost effectiveness basis. I don’t
recall now whether that was salmon or steelhead. I was wondering how
the State made its determination on whether to accept the proposal for
each of those individual hatcheries. Was it solely cost benefit or was
there any other factor involved?

MR. Haw. I'm somewhat familiar with it. It was as a result of certain
priorities that were established. I believe that certain facilities were in-
dicated they should be a one priority, others two, others three. Essen-
tially, cost effectiveness was one of the important criteria, and these
kinds of information our hatchery people will be able to determine,
water available, probability for developing a productive station. I think
other priorities perhaps were based upon management complications.
In order to protect our wild stocks adequately, you must be very care-
ful where you build an artificial enforcement facility, so probably the
criteria established two things, one was the cost effectiveness; the
second criteria would be the impact on existing runs from a manage-
ment standpoint within an area.
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MR. ScHWARTZ. Were the locations that were suggested as the better
bets in the enhancement program by the State, was there a calculation
in there as to the number of fish that would be taken by treaty fisher-
men as opposed to nontreaty fishermen? Was that an element?

MR. Haw. No, that wasn’t an element as far as [ know.

MR. ScHwWARTZ. [ have no further questions.

CHAIRMAN FLEMMING. | want to express our appreciation to the
members of the panel for coming here and sharing with us your exper-
tise and knowledge of the situation, and we are very grateful to you.
Thank you very much.

We are about to recess for approximately an hour. Some of you
were not here when this hearing opened. At that time Commissioner
Freeman called attention to the fact that it is our practice near the end
of a hearing to provide those who have not been subpenaed with an
opportunity to present testimony under a 5-minute rule, and not sub-
ject to any examination. But anyone who desires to take advantage of
that opportunity should be in contact with members of our staff in
room 542, and that contact should be made prior to 12:30. At that
time we will develop the list of those who are going to be heard. They
will be heard in the order in which they have filed their request to be
heard. That testimony will begin at approximately 5:15. We estimate
that our testimony from subpenaed witnessess will be completed at ap-
proximately that time.

MR. Mackie. Excuse me, Mr. Chairman. I would like to make one
short statement for the record here. There was a reference made in
the questioning of the group before and also of this group of the ruling
by the State supreme court of the lack of ability of the State to al-
locate to meet the requirements as announced in the decision of U.S.
v. Washington.

I just wanted to note for the record that the State of Washington
has sought review in the United States Supreme Court on both of
those decisions and have a petition of certiorari pending with the U.S.
Supreme Court. So we have sought to pursue that.

CHAIRMAN FLEMMING. Thank you. We appreciate very much your
providing us that information.

We will be in recess until approximately 1:10, maybe 1 o’clock, de-
pending on how quickly we can get our lunch.

Afternoon Session, August 25, 1978

CHAIRMAN FLEMMING. The hearing will be in order. Counsel will call
the next witnesses.

MR. ScHwARTZ. Mr. James Heckman, Dale Johnson, Mason Moris-
set, will you please come forward?

[James Heckman, Dale Johnson, and Mason Morisset were duly
sworn. ]




65

TESTIMONY OF DALE JOHNSON, CHAIRMAN, JAMES HECKMAN, EXECUTIVE
DIRECTOR, NORTHWEST INDIAN FISHERIES COMMISSION; MASON MORISSET,
ATTORNEY

MR. ScHWARTZ. Will each of you, beginning with Mr. Heckman,
please state your name, address, and occupation?

MR. HeckMaN. I'm James L. Heckman, executive director,
Northwest Indian Fisheries Commission, 2625 Parkmont Lane, Olym-
pia, Washington.

MR. SCHWARTZ. Mr. Johnson?

MR. JoHNSON. Dale Johnson, chairman of Makah Tribe, chairman of
Northwest Fish Commission, Post Office Box 115, Neah Bay, Washing-
ton.

MR. SCHWARTZ. Mr. Morisset?

MR. MORISSET. I'm Mason Morisset, partner in the law firm of
Ziontz, Pirtle, and Morisset in Seattle, general counsel for the
Quileute, Lummi, and Makah Tribe and a legal consultant to the
Northwest Indian Fisheries Commission. My address is 600 First
Avenue, Seattle, Washington.

MR. SCHWARTZ. Thank you. Mr. Johnson, could you, please, briefly
describe what the Northwest Indian Fisheries Commission is and what
its role is in the Washington fishing controversy?

MR. JouNSON. The Northwest Indian Fisheries Commission is a
group of men that represent five treaty areas. Each treaty area has a
commissioner that is appointed to the fish commission. Each treaty
area has any number of tribes between one and nine, and they are the
treaty areas that are in the case area of the Northwest.

We did work with the State and with the Federal task force at times,
representing the tribes as they wanted themselves represented. They
delegated a certain amount of authority to us that we could deal for
them on certain issues.

So there are in the Commission three biologists that work with the
tribes that don’t have biologists and kind of coordinate the activities
of the other tribal biologists. This is kind of a coordinating organiza-
tion for all the tribes to be formred into one central unit.

MR. SCHWARTZ. Does the commission—Mr. Heckman, perhaps, can
answer this also. Does the commission have any particular role with
respect to the decision made in United States v. Washington?

MR. HECKMAN. Yes. It is a service organization to the tribes. First
of all, we’re looking to central issues for them such as the Canadian
negotiations, the IPSFC, the 200-mile bill, and so forth, but essentially
it was formed to attempt to help the tribes in becoming self-regulating
as prescribed under the conditions set forth in U.S. v. Washington.

MR. ScuwaRTZ. Does the Northwest Fisheries Commission have
binding authority to represent the tribes in any negotiations?

MR. HEcCKMAN. It does on certain issues. In each case this comes
specifically from the chairmen of the 19 tribes that are members to
the Commission.
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MR. ScHwaRrTZ. We have had a considerable amount of testimony
here this morning about the formation of a task force in Washington,
D.C., to deal with the various aspects of the Washington State fishing
controversy involving Indian and non-Indian fishing. We have had
testimony about the development of a regional team, and we had
members of the team here explaining what they consider their role to
be and how they went about it.

I would like to pose to you three gentlemen the question of the view
that the tribes have and the Northwest Indian Fisheries Commission as
representatives of the tribes has about how the regional team was
established, its interaction with you, and how it went about the busi-
ness of trying to solve the Washington State fishing controversy.

Perhaps it would be best to start with Mr. Heckman, since I know
you were with the Northwest Indian Fisheries Commission at the time
the regional team had been founded.

MR. HEckMAN. Okay. My recollection of the approximate birthday
of the task force coincides with the beginning of the fishing season
about two seasons ago, when we were beginning to hear from the State
of Washington that they would like to have the tribes consider reduc-
ing their share under the allocation formula prescribed in U.S. v.
Washington. We were almost simultaneously approached by Mr. Waldo
and others representing the Federal Government that we should seri-
ously consider that with the suggestion, or sometimes we considered
it a threat, that if this were not done that there would be massive il-
legal fishing, and it would result in the end in fewer fish than if the
tribes cooperated by giving up a share of their fish.

MR. SCHWARTZ. Before we get into the actual give and take of any
negotiations that may have occurred, I would like to know how the
tribes and the commission perceived the regional team because it con-
sists of Federal employees, and I would be interested in knowing how
you felt the regional team represented its role to you from the
beginning of the negotiations.

MR. HECkMAN. I should say that at the very beginning, the formation
of the task force, Leo Krulitz, Solicitor for the Interior Department,
came out and met with tribal representatives in the commission office,
and among the four objectives of the task force, the one that was of
primary concern to the tribes was that we would not be dealing away
any part of the provisions and the guarantees provided under the Boldt
decision. I think that there was, with that assurance, a feeling of a
need to cooperate and assist these gentlemen in going about the task.

MR. ScHwWaARTZ. Did you initially receive that assurance from the
members of the regional team?

MR. HeEckMAN. Yes, we did. In addition to that, Mr. Krulitz, who
was then a member of the national team—

MR. ScHwARTZ. Go ahead. We were going through the process. The
regional team had, as I understand you, made some assurances to the
tribes, and then there began some process of the regional team trying
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to solve the controversy. What was the interaction that the Northwest
Indian Fisheries Commission had with the regional team as it went
about its business?

MR. HECKMAN. That was fairly early in the spring and the task force
set about its work.

MR. SCHWARTZ. We are talking about the spring of 19777

MR. HECKMAN. '77. The task force set about its work. The tribes’
members to the commission established a coordinating committee to
deal directly with the task force to provide information, expertise, and
so forth from the tribes. They met frequently with the task force peo-
ple, sometimes individually and sometimes collectively. 1 think things
were going along fairly- well until about this time of the year in *77
when we were in Boldt’s court and attempting to determine the alloca-
tion of the coho run that was about to enter Puget Sound, at which
time the task force recommended a reduction in the Indian share, the
infamous 45-55 suggestion.

MR. SCHWARTZ. Did the task force explain to you its reasons for
recommending that reduction in the Indian share?

MR. HECKMAN. They attempted to explain that. I think it was not
much more than a gut feeling on their part, but as far as we could
determine there was not much substantiating data to support their
move other than their feeling that there would be particularly tough
economic hardships on the non-Indian fishermen if something wasn’t
done.

MR. ScHWARTZ. Mr. Morisset, do you have a recollection of that
period in time?

MR. MORISSET. Yes, I do, Mr. Schwartz. I think it’s important to re-
call that there was no explanation of this at the time. In fact, what had
happened was that we were in court one morning when the United
States Attorney announced that he had been instructed to request this
substantial divergence from the decision as to allocation on orders
from Washington, D.C., by way of the task force, and it was a classic
stab in the back situation of which there was no prior notice or ex-
planation at the time. The only thing which we ever saw in writing,
as I recall, was the telegram or mailgram to the Justice Department,
which talked about the need to cool passions and the need to provide
some Puget Sound fishermen with economic relief. Other than that,
which we saw after the fact, there was no explanation as to why the
allocation formula suggestion was gone after.

MR. SCHWARTZ. At this point in time, after the regional team had
made its representation that the run, in fact, was allocated 45 percent
for the treaty fishermen and 55 percent for the nontreaty fishermen,
did that have an effect on the attitudes of the tribes in dealing further
with the regional team of the task force?

MR. HECKMAN. Yes, it did, and immediately and for some time—I
think Mr. Waldo mentioned it this morning—there was a breaking off
of relationships between the tribes and the task force, and there was
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a period of no or very little communication with them. When it finally
was reestablished it was after the fishing season and very close to the
period, or within a couple months of that period, when they released
the first draft in January.

MR. SCHWARTZ. Was there an attempt by the regional team to solicit
the input of the tribes in developing its plan in the early stages?

MR. HECKMAN. Yes. Before the January draft they did establish a se-
ries of meetings with individuals and tribal groups to discuss with them
their thinking on the development of a plan and to hear from the
tribes their various proposals as to how a settlement or adjustments
might be made to alleviate tensions.

MR. ScHwaRTz. Did the tribes come forth with some suggestions?

MR. HECKMAN. Yes, they did, both verbally and in writing. In fact,
I took the liberty of bringing along the reports of the tribes that were
provided to the task force during November and December, some 651
pages of tribal positions, suggestions, and recommendations to the task
force.

MR. SCHWARTZ. Mr. Chairman, I'd like at this time to introduce
those reports into the record.

CHAIRMAN FLEMMING. Without objection, they will be entered into
the record at this point and marked as Exhibit No. 3.

[Exhibit No. 3 was marked for identification and received into the
record.]

MR. SCHWARTZ. I see that that’s actually a group of reports that was
submitted rather than a single one. Would you explain how those re-
ports are divided up, what areas they cover?

MR. HeckMaN. I'd have to look at them specifically, but some of
them represent individual tribes and some of them represent groups of
tribes such as—the Skagit River tribes consolidated their report and
the Point-No-Point tribes did also, and I believe the coastal tribes did
the same. There were some individual reports for the Nisquallys, Stil-
laguamish, and some others.

MR. ScHwaARTZ. Did these reports include a lot of technical data as
well as suggestions for management?

MR. HECKMAN. Yes, they do. A lot of the suggestions on how certain
things could be done to alleviate tension, suggestions on the steelhead
problem, enhancement proposals, adjustments of fishing techniques,
patterns to alleviate tensions between the net fisheries and recreational
fisheries.

MR. ScHwaRrTz. How was the background data necessary to come
to these suggestions or conclusions developed by those treaty tribes in
those areas?

MR. HeckMmaN. The background data was developed by the tribes’
technical staffs as simply as that, based upon information they could
obtain from State and Federal agencies and data that they themselves
had collected and analyzed.
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MR. ScHwARTZ. Is this data that the tribes would have had to
develop anyway or had easily at their fingertips, or was this something
that had to be generated for this purpose?

MR. HECKMaN. A considerable amount of it had to be generated.
I might say that during this entire process, beginning mostly with that
period in late '77 until the present, the tribes have had to expend a
considerable amount of their time and dollars, and the commission as
well, in dealing with this task force issue, to the extent of sacrificing
on other important ongoing issues relating to management of the fishe-
ries.

MR. ScHwaARTZ. What, in your view, was the use the task force made
of the plans that were submitted, which you have now submitted into
the record?. '

MR. HeckMaN. This is a very serious concern of the tribes and it
has been expressed in various ways, written and verbal, formal and in-
formal, that after all of their efforts in meeting with the task force over
several weeks, meeting with themselves to -get these things together,
and then preparing these voluminous reports, that very, very little of
what they had to offer or suggest was incorporated in the task force
proposal. _

MR. ScHwaRrTz. The original task force proposal came out after
these reports were submitted? We’re talking about, first, the January
interim plan?

MR. HECckMAN. That’s right.

MR. SCHWARTZ. Are you saying that the January plan did not take
account of the proposals that were being made in this submission?

MR. HEckMaN. That’s right.

MR. ScHWARTZ. Was there any attempt by the commission or the
tribes themselves to lobby in favor of getting those changes made
between the interim draft in January and the final plan issued, I be-
lieve it was, in June?

MR. HEckMAN. Well, the tribes very shortly, or a month or so after
the January plan, things were in a state of limbo. I think people were
trying to find direction. The task force, national and otherwise, was at-
tempting to decide whether or not they should proceed or maybe there
was another avenue, and it was suggested that the tribes negotiate
directly with the State.

So, beginning in March of ’78 until about a month ago, practically
all of the energy and time of the commission and the tribes went into
those negotiating sessions with the State. Some of those drafts of
negotiated positions—and 1 underline draft documents—were incor-
porated in the June issue of the task force report, not entirely to the
happiness of the tribes.

MR. SCHWARTZ. Were agreements negotiated between the tribes and
the State universally incorporated into the final plan?

MR. HeckMaN. I don’t believe so, no.

MR. SCHWARTZ. Were there any agreements that were left out?
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MR. HECckMAN. I don’t—well, first of all, there were no agreements,
per se. There were no ratified agreements on any issues, and so I be-
lieve the task force people included sections on enforcement and some
enhancement agreements or draft documents.

MR. SCHWARTZ. Mr. Morisset, were you going to make a comment
on that point?

MR. MORISSET. On that particular point, Mr. Schwartz, there were
some preliminary agreements about enforcement between the State
and tribal authorities, and it’s interesting how that got subverted. It is
my understanding that preliminary agreements got redrafted by the
State in its own version and that that version did find its way into the
final task force report and was presented by them, or represented by
them, to be an agreement between the parties, which is simply not true
since it had gotten completely subverted by redrafting by the State.
Even that agreement had been at the technical committee level, not
actually between the parties.

So, things represented in the task force proposal as an agreement
between the parties were not, in fact, agreements.

MR. SCHWARTZ. I believe that Mr. Merkel has said earlier that, today
in testimony, that in considering how to go about the task of the re-
gional team, that is, to solve the controversy, that they viewed their
role as the impartial negotiators, and each side had its rights which
could be negotiated by mutual agreement, and the fisheries continue
on after the mutual agreements had been made pursuant to those
agreements. Was that your understanding of how the regional team
had gone about its business?

MR. MoRISSeT. No. First of all that wasn’t my understanding about
what the regional team was to be. Initially it was my understanding
that they would be a Presidential task force operating under the duty
the executive has pursuant to the trust responsibility to deal fairly with
the problems that the tribes were having with implementation of the
decision, and they would work towards implementation of the decision
in such a way as to deal with some of these other problems.

I did not see them as being a mediator between two opposing fac-
tions. Evidently Mr. Merkel did. I don’t think that concept was the one
that was given to the tribes and presented to the tribes as what the
task force would be.

Be that as it may, they did not, in my view, in fact operate as an
impartial mediator, but became instead arbitrators with a particular
point of view to get across, which point of view became to be more
and more apparent, particularly after the January submission. That
point of view was to calm political passions of the non-Indian segment
of the population out here by disassembling the decision in U.S. v.
Washington. In my view that’s what they rapidly became, were 'the kind
of a stalking horse for those views, for the view of the congressional
delegation, and perhaps—or course I wouldn't know this—perhaps that
was their plan all along, to disassemble the decision and not even
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mediate, much less to look out for the tribes under the trust responsi-
bility.

MR. ScHiwARTZ. The question was earlier raised about whether, even
if everyone agreed that there was going to be a negotiation, and even
if there was an agreement on a settlement, whether such a negotiated
settlement could act of its own to change the provisions of the treaties
as interpreted by the Federal district court. What would your view be
on that?

MR. MoRIisseT. If I understand the question, Mr. Schwartz, you are
asking me, would an agreement be viewed as tentative, given the fact
of the decision; would it depend on something else happening?

MR. SchawaRrTz. What I'm thinking of is that treaties are more than
contractual obligations between parties. They involve a certain ratifica-
tion process by the Congress, and they hold a certain position as legal
documents which an ordinary contract wouldn’t have, and I’'m wonder-
ing whether a contractual type negotiation could be something that
could change the treaties.

MR. MORISSET. Let me say what my view was, and I had some con-
siderable hand in drafting the 650 pages worth of material that got
more or less ignored. What Mr. Heckman did not point out is that in
that material three of the treaty areas made specific proposals as to
a new management enforcement structure which would deal with some
of the problems, some of the problems being illegal non-Indian fishing,
the refusal of county prosecutors to prosecute non-Indians who il-
legally fish, the refusal of the State of Washington to adopt manage-
ment plans that dealt with Boldt allocations, and so on.

Those were dealt with in the tribal presentations in such a way that
the treaties would be left intact, it being our view that the treaties
were more than just contracts, they were supreme law and could not
necessarily be negotiated between parties without considerable ratifica-
tion or reratification of the treaties.

So, it was our view that the treaties were not up for grabs or
renegotiation. Rather, we would have to work with those as a given,
but evidently it was not the task force’s view, and they viewed it as
a possibility to completely disassemble the treaties and proceeded on
that basis.

MR. ScHWARTZ. You said a few times now that the treaty rights have
been disassembled by the work of the task force. I'd like to turn for
a moment to the actual plan itself as it was finally recommended in
June and ask you, Mr. Morisset, what do you see as the legal problems
that the task force plan generates in your mind?

MR. MorisseT. First of all, have you got 8 or 10 hours to hear all
the legal problems? [ brought no material on that so [ will have to
speak from memory, but it is our view, and we have advised the tribes,
that the plan if implemented amounts to a complete abrogation of the
treaties and as such would be an unconstitutional taking of treaty
rights and therefore would be totally illegal and improper. There are
many specifics as to that.
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The plan essentially abrogates, of course, the property right in the
opportunity to take fish that was affirmed by the decision in the United
States v. Washington. It changes the allocation into a much more com-
plex formula for certain percentages here, certain percentages there.
The plan would disassemble the extraterritorial jurisdiction of the
tribes that was upheld not only by the ninth circuit, in this case, but
in a companion case, Settler v. LaMeer, in the ninth circuit. That is
an important jurisdictional right. It amounts to really taking away the
sovereignty of Indian tribes, because this extraterritorial jurisdiction is
a power that is unique only to sovereigns, and by dealing with it in
the way that the task force does, it essentially abrogates the treaty.

The third important legal point is that the task force proposal
eliminates the treaty defense in any kind of criminal proceeding and
eliminates virtually all the law in the decision and would require the
tribes, in the event that things did not go right, and certainly the histo-
ry of Indian affairs in this State indicates that things might not go
right—it would require the tribes to approach a new administrative
body called the Fisheries Review Board and request that that board
conduct hearings into the activities and behavior of the State, and only
if that board after complete hearings found substantial noncompliance
with the plan would there be any right to any kind of judicial relief.

In my view as a lawyer, this is one of the most outrageous provisions
in the plan because it, in effect, says the decision in United States v.
Washington and all the litigation that led up to it and all the facts that
were put in are thrown out the window, and if the State continues to
exhibit the behavior that it has for 100 years you will have to prove
that over again. You will have to start all over again, make a whole
new record, in effect try the case all over again. The task force plan
essehtially requires the tribes to do that.

There are numerous other important concepts in the plan. Usual and
accustomed places, which are very dear to the hearts of the tribal
fishermen and justifiably so, are thrown out the window, and Indian
fishermen are essentially thrown into the pot with all other fishermen,
except for tiny zones around their reservations which are called tribal
commercial management zones, which is a misnomer since most of the
zones are so small it would not be practicable to carry on a meaningful
commercial fishery there.

MR. SCHWARTZ. Another part of the answer from Mr. Merkel this
morning about the negotiations and the give and take process leads me
to another question for you, Mr. Morisset.

In the give and take process it seems that the plan proposes grand
scale enhancement of the resources, seeming to exchange that for cer-
tain managerial concepts which change, for example, the State com-
mercial management zones and tribal commercial management zones,
replacing the usual and accustomed grounds adjudicated by the court.

In your view, is that a fair trade and also is that a necessary trade?
In other words, could management systems or other parts of the plan
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be done independently of any allocation changes that might have been
suggested?

MR. MorisseT. The answer to both of the first two questions is no,
it’s not fair, no, it’s not necessary. The answer to the third is, yes,
some of these things could be done independently.

The idea of asking the tribes to surrender what is essentially their
birthright, as well as the contractual right, in exchange for the land
that they gave up years ago for the promise of fish, and if you read
some material that we’ll be submitting, hopefully in a few days, you
will see that there is no—the farthest thing from a guarantee that this
complex plan of enhancement will work. It may turn out to be simply
more of these paper fish that some tribes have been promised. It is not
a good idea at all.

It is certainly not necessary to have enhancement at all to solve
some of the other problems. It is particularly bothersome in light of
the fact that in these 650 pages of reports that Mr. Heckman men-
tioned, volume one was a historical perspective and a list of conditions
about any settlement. In that we pointed out that before any settle-
ment could be reached, it would be necessary to deal with the problem
of what are called interceptions with fish, and that problem has not
been addressed in any meaningful way.

So that to offer the carrot of more fish through a massive enhance-
ment program without doing this is to, in effect, be offering more fish
to Alaska, to Canada, to Japan, to Russia, and to anyone else that
fishes off the coast of Washington, British Columbia, or Alaska.

We feel that this carrot of $200 million plus, offered without dealing
with those problems, is the highest order of nonsense and the one that
all taxpayers should be interested in, whether they are interested in In-
dian fishing or not.

MR. SCHWARTZ. In reading the whole plan, it strikes me as being a
comprehensive effort to deal with various aspects of resource manage-
ment and control, a little less so with enforcement. I did not see any
specific recommendations about the Federal Government’s role im-
mediately in enforcement should the plan not be adopted.

I was wondering, in your contact with the Federal Government since
the decision in U.S. v. Washington, has it played the enforcement role,
any enforcement role, that it should be playing with respect to the
decision in 1974 and the supplemental decision since then?

MR. MOorRIssSeT. Historically, it has not played a proper role. This
year remains to be seen, since we are still in the throes of the season
and the emergencies that it always brings about, but I had a terrible
experience of deja vu after the decision.

Some years ago we were shocked when we approached the State
Department and indicated that it was necessary in our relations with
Canada under the sockeye treaty to properly protect Indian treaty
rights, specifically the Makah treaty rights, and had the State Depart-
ment indicate that it did not recognize Indian treaties and that they
had no continuing validity.
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Finally, after a meeting at the White House with then President
Nixon’s advisor for domestic affairs, at which Interior and State De-
partment Secretaries were present, it was established that, yes, there
were such things as Indian treaties and, yes, they did have to be
honored and they were law just as much as anything else.

Having fought that battle and established it, we were speechless
when, after the decision, the Department of Commerce announced
that it too did not understand what the Indian treaties were about and
why in the world did it have a role to play through the Coast Guard
or the National Marine Fisheries Service or any other of its enforce-
ment arms.

Last year there was a battle royal with numerous telephone calls,
conferences, exchanges of letters, and so on, to try to get various en-
forcement arms of the United States Government to enforce the.
Federal court decision in this case. It was only after much arm twisting
and so on that any enforcement effort last year was mounted at all.

As I say, hopefully, things will be better this year, but the record
of the United States through its various departments is not good, each
executive department taking a different view as to what its role and
responsibility is.

MR. ScHwARTZ. You mentioned going to Washington a little while
ago, and I was wondering if the congressional delegation from this
State has played a significant role in attempting to solve the con-
troversy existing over Washington State fishing rights?

MR. MoRISSET. In my view, they played a significant role in trying
to mess up the controversy, not solve it. The congressional pressure
has been considerable and has come from a variety of quarters, cer-
tainly from the two Senators in this State.

On two specific occasions Senator Jackson has, for example, written
the Attorney General in March of this year, indicating that he wants
the trust responsibility of the Secretary of Interior to be examined and
have that policy reviewed, in effect complaining that there is too much
time and money being spent on Indian affairs and we can presume, by
implication, on this case.

At the same time, the other Senator from the State, Senator Mag-
nuson, wrote to the Secretary of Interior, again in March, requesting
a case-by-case breakdown in expenses of the Department, asking the
number of positions assigned to the litigation and requesting “a
detailed _]ustlficatlon for the’ activities entitled Boldt decision, attorneys
fees, huntlng and fishing treaty rights support, and unresolved Indian
rlghts issues. For trust and rlghts1 protection for the State of Washing-
ton f would appreciate a detailed justification by tribe or agency office
along w1th a description of how these funds are to be expended by
each tribé or agency office.” The letter goes on to request similar in-
formation for the Solicitor’s office.

My experience in and around Washington, D.C., for the Chairman
of the Commerce Committee and now the Chairman of the Appropria-
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tions Committee to be asking a line-by-line justification of expendi-
tures is a clear threat as to what is going to happen, and it has been
my information that since this letter and during the current appropria-
tions hearings that there has been considerable negative input from the
Senator as to how this money is being spent, with threats made to cut
down the budget of the Interior Department if it is used for trust
responsibility funds.

It is also our information that there has been considerable contact
between the staffs of the Washington delegation and the staff of the
task force and we, of course, have not been in on those meetings, so
it is only by rumor and- hearsay that we know of those meetings, but
it is my deeply felt conviction that, as I said before, the regional task
force is the stalking horse for the Washington delegation, and they
have been trying to react to the pressures and concerns of the delega-
tion throughout these negotiations.

MR. ScHWARTZ. Mr. Chairman, if we could, I'd like to have those
letters introduced into the record.

CHAIRMAN FLEMMING. Without objection, let them be entered into
the record at this point as Exhibit No. 4.

[Exhibit No. 4 was marked for identification and received into the
record.]

MR. MoRIsseT. There are two, and I suppose, Mr. Schwartz, if you
want the record to be complete, there should be the reply from the
Attorney General, Mr. Bell, to the Magnuson/Jackson letters.

MR. ScHwARTZ. I'd like to have that also introduced, Mr. Chairman.

CHAIRMAN FLEMMING. Without objection.

MR. HEckMAN. Could 1 suggest, Mr. Chairman, there is one other
letter, and [ don’t have a copy at the table with me. That was to Secre-
tary Andrus from Magnuson and Jackson, I beligve it was this month,
urging that the tribes consider a reduction in the tribes’ share during
the current season, implying that it would be similar to the reduction
that occurred last year after the recommendatigns of the task force,
with a similar implication or a threat—however you read it—that
without the reduction, again, we could expect massive illegal fishing
and further reduction in the tribes’ opportunity to take their share.

CHAIRMAN FLEMMING. If you can provide us with a copy of that
letter, we will make it a part of the transcript.

MR. HECckMAN. I have it in my briefcase and I will bring it forward.

MR. ScHwWARTZ. Mr. Heckman, the plan, as peinted out previously,
makes significant changes in management authority and responsibility,
control of fishing areas, and fishermen, particularly Indians, fishing in
various places in the State commercial management zone, for example,
as opposed to tribal commercial management zones in place of usual
and accustomed rights.

Can you explain to this Commission the problems, if any, that you
see and the impact that you see that this plan proposed by the regional
team would have on the rights which treaty Indians may now exercise
under the court decisions?
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MR. HeckMmaN. Well, certainly there was a definite history in the
past before the decision and definitely immediately following the deci-
sion that indicated very strongly that the State would conduct a
management of the resource in such a fashion that it would be difficult
for the tribes to receive their shares as prescribed in U.S. v. Washing-
ton.

MR. ScuwaRTz. Could you give us some examples of how that might
occur?

MR. HECKMAN. Well, certainly, we have had problems with the State
having the bulk of the technical data on which to make harvest
escapement goals and run size predictions and so forth. The court has,
because of this, looked to the State to be the one that makes the run
size predictions and so forth. Since the decision has been a review
process for the tribes, but still the State holds, more or less, the techni-
cal cards, and there have been occasions when a division of the catch
was established on the basis of preseason run predictions, for instance,
the coho in Puget Sound, and we later find that those predictions were
wrong.

Before we find that the predictions were wrong, non-Indians had
pretty well had their opportunity to take their 50 percent, and this is
basically because they have the larger fleet. It is situated out in front
of most of the Indian fisheries, and they are able to take their portion
of the run quickly, early in the run, only to find out that after they
have had their 50 percent that the run is suddenly smaller than pre-
dicted and Indian fishermen are closed for conservation reasons.

I can cite an example. For instance, in 1975 in Skagit Bay the tribal
fishery, first of all, was limited in that they had to fish with nets of
7-1/2 inch stretched mesh to allow the escapement of pink salmon that
were reportedly in bad condition and that closure was, I believe, on
the 9th of September. On the 15th of September—I believe they were
closed down finally—but on the 15th of September the fisheries de-
partment decided that the fishery could be opened, that reportedly the
pink salmon were out of the area, the non-Indian fleet moved in, and
we later found out that the test fishery conducted by the State on that
same date had shown a preponderance of pink salmon in the area.
What they had done is, they had closed the Indians to protect the
piriks, but then a few days later allowed the massive non-Indian fleet
to move in on those same pink salmon. It was a problem of trusting
the State to look out for the best interests of the tribes.

MR. SCHWARTZ. Mr. Morisset, would the plan provide adequate legal
protection to prevent this type of thing from occurring again if it were
enacted as it is?

MR. MoORISSET. In my view it would not. As I stated earlier, the plan
not only disassembles the decision in United States v. Washington, but
changes the procedural rights that the tribes now have under Federal
law. It substitutes for those rights and for a decision the new adminis-
trative body which is given no power to redress the wrongs that may
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occur. It is only given the power to act as a kind of quasi-pre-judicial
forum to have hearings, take evidence, and so on, and if after all that,
finds substantial noncompliance with the plan, recommend to a
Federal court that some action be taken, although the plan is totally
unclear as to how you do that.

I don’t know under the rules of procedures how we get from the
Fishery Review Board to the Federal court. So, one of the things that
we have had the most difficulty with is the total lack of any kind of
procedural or substantive rights this plan would have for tribal fisher-
men.

MR. ScHWARTZ. Mr. Johnson, you are a member of the Makah
Tribe. The location of that tribe, as I understand, is out at the very
northwest tip of this country in the Straits of Juan de Fuca. Could you
explain to this Commission what the proposals are in the plan, how
they would impact on your tribe and its traditional fishery?

MR. JOHNSON. In our particular case there, the proposal would put
a limitation on our fishermen that would keep anybody else from
getting into the fishing business, keep any of our tribal members from
getting into it. Out there that’s the only thing we can do is fish.
Logging is getting to where you don’t need the men to work in the
woods anymore, so fishing is the only thing that we can do. So, the
limitations on the winter troll, which is 20 boats, we are almost there
now, or we would be there if we count the kelpers in there.

So, my children or anybody else’s children would not be able to go
into a fishery. The limitations on the fall gillnet, which amounts to 35
boats between 2 tribes and possibly 3 tribes for that fishery, just keeps
anybody else from getting into the business, any other tribal members.

MR. ScHWARTZ. Does the proposal of the regional team significantly
remove the fishing rights that the Makahs would have if just the provi-
sions of the Boldt decision were implemented?

MR. JOHNSON. Yes, it does. It completely takes away our usual and
accustomed areas. It leaves the tribal commercial management zones
of one small little bay, maybe a couple of miles across, that would be
left for the tribes to manage, the only place it would have jurisdiction
over our fishermen.

MR. ScuwaRTZ. Wouldn’t the plan also allow the tribal fishermen to
fish in the State commercial management zone?

MR. JouNsoN. Under the State jurisdiction, yes.

MR. ScHwaRTZ. Would that pose any particular problem for the
members of your tribe?

MR. JoHNSON. Yes, it would. We couldn’t have the jurisdiction over
the fishermen, and the way that our fishermen are watched, and 1
guess you could say harrassed at times it seems, by the State enforce-
ment people, that it would just be the same thing over again.

MR. ScHwARTZ. When you say, the same thing over again, do you
mean going back to the time before the U.S. court decision?
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MR. JOHNSON. And right now too. The same thing is happening now
as far as the way our fishermen are checked by the State enforcement
people.

MR. SCHWARTZ. Another element of the plan is to eliminate any
extra Indian treaty fishing days or extra time for Indian fishermen,
making up for it in a variety of other ways. What impact would that
have on the Makah fishermen?

MR. JOHNSON. Last year the Makah fishermen caught approximately
17,000 sockeye. During the treaty Indian fishing days only, we had
caught approximately 14,000 of that. During the time when we were
fishing with the non-Indian group they caught 3,000. So, that equal op-
portunity fishery doesn’t mean that we are going to get the fish.

MR. ScHWARTZ. Is there a particular reason why, when you’re com-
peting with the other fishermen, the amount is reduced by such a large
number?

MR. JOHNSON. Yes. It has a lot to do with the numbers of boats in
comparison with the numbers that we have, and the ability to fish
where the fish are because of those numbers of boats. We can’t get
in there to fish because the places are already taken. They are corked
off.

MR. ScHWARTZ. In other words, the nontreaty fishery prevents you
from getting in to where the fish are to take a significant share. Is that
what you are saying?

MR. JOHNSON. Yes.

MR. ScHwWARTZ. Thank you. Mr. Chairman, 1T have no other
questions.

MR. JoHNSON. I'd like to clarify one point on the agreements that
was discussed earlier. It has been mentioned several times about agree-
ments that the State and the tribes had come to, and I would just like
to make it clear that there were no agreements in the negotiation
process between the tribes and the State. There were agreements, ten-
tative agreements, between the technical committees of each group,
and we had a committee, they had a committee on enforcement, and
they got together and come up with a draft for the negotiating teams
to discuss. We had discussed them and we have come to a near agree-
ment, but there hasn’t been any ratified agreements between the tribes
and the State.

CHAIRMAN FLEMMING. I'd like to go back to the beginning, and,
again, what was the first contact made by the Federal task force with
the association and how was it made? Was it made by way of conver-
sation? Was it made in the form of a letter outlining the task that had
been assigned, the task force indicating the guidelines that they were
operating under, asking your cooperation, and so on? Just how-did this
all start?

MR. HEckMaN. My recollection is that we were advised of it ver-
bally, and a meeting was scheduled to meet with some of the represen-
tatives of the national task force that came out. As I mentioned before,
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Mr. Krulitz came out to Olympia, met in the commission office with
the commissioners and other tribal representatives, and I believe simul-
taneously they had a press release that more or less defined their ob-
jectives.

CHAIRMAN FLEMMING. They shared that press release with you?

MR. HECKMAN. They released it at the time of their meeting and it
was discussed—if you want to talk about timing, I think they released
it in the morning and met with us in the afternoon.

CHAIRMAN FLEMMING. Were you aware of it when you met with
them?

MR. HECKMAN. Aware of what their objectives would be?

CHAIRMAN FLEMMING. Aware of what was in that press release?

MR. HECKMAN. Not before the meeting.

CHAIRMAN FLEMMING. Not before the meeting?

MR. HEckMAN. No, I don’t believe we were.

CHAIRMAN FLEMMING. Just to back up a minute, there has been no
communication either from Washington or from this level to the as-
sociation relative to the establishment of this project?

MR. HEckMAN. Well, I believe there was verbal discussion.

CrairMAN FLEMMING. No written communication?

MR. HEckMaN. I don’t recall any, not that I recall.

CHAIRMAN FLEMMING. Were you made aware of the guidelines that
were set up for the task force?

MR. HEckMAN. Not before the meeting with Mr. Krulitz. In fact,
there was quite a large crowd of Indian people there, because they
were all waiting to hear.

MR. MoORISSET. When this happened, the only time I've seen it in
writing was in the first proposal of the task force, when they an-
nounced that those were their guidelines at that point, but I have never
been able to discover in our files, and as lawyers we’re always trying
to pin down chapter and verse, when the task force was formed and
what its directives were. The only thing I have is a newspaper article
stating there is going to be a task force, and then the meeting started
and eventually the goals came out in writing at some point after that.

CHAIRMAN FLEMMING. As I understand it, there were four major
guidelines: one, the optimum utilization of the fishery resources, in-
cluding Federal assistance for fisheries enhancement; two, a healthy
commercial and sport fishery that will provide an opportunity for all
who depend on salmon fishing for their livelihood to earn a good liv-
ing; three, a utilization of the fishery consistent with recognized treaty
fishing rights reserved under the Stevens treaties of 1854 and 1855;
four, development of management systems that will ensure that the sal-
mon fishery is preserved and developed so as to satisfy points one
through three.

Were you made aware of those guidelines? If not, and if so, at what
point?

MR. MORISSET. I was not and I was fairly heavily involved until they
came out with the first task force proposal.
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CHAIRMAN FLEMMING. This is the one we referred to as the January
report?

MR. MoRISSeT. That’s correct.

CHAIRMAN FLEMMING. You were not aware of this. Did they in this
initial meeting make any reference, for example, at least to the sub-
stance of point number three, namely, a utilization of the fishery con-
sistent with recognized treaty fishing rights reserved under the Stevens
treaty of 1854 and 1855.

MR. MORISSET. They may have. I don’t know.

MR. HECKMAN. That was definitely addressed or posed to Mr. Kru-
litz, and I was certain that he said there would be no diminishment of
the Indian treaty fishing rights through this effort.

CHAIRMAN FLEMMING. How did the association go about deciding to
respond to the invitation to enter into dialogue with the task force?
Did you have a meeting where you considered what they had
represented to you verbally and weighed the pros and cons and then
decided formally that you would carry on a dialogue with them along
the lines that they identified and so on?

MR. HECKMAN. There have been so many meetings with those peo-
ple and about those people in the last one and three-quarters years
that trying to remember which was the first meeting and anything
about it is very difficult.

CHAIRMAN FLEMMING. All I was trying to get at was the representa-
tions that may have been made to you relative to the nature of the
project, and then after you listened to those representations, when and
how you went about deciding that you were really going to enter into
dialogue with the task force in accordance with the assignment that
they had been given?

MR. MORISSET. Mr. Flemming, I think the problem here is that there
were so many actors in this drama that you will find many things going
on at once.

From the tribal attorney’s point of view what happened was
somewhere along the line we discovered that one or more attorneys
retained by the task force were meeting with our clients unbeknownst
to us, without any notice of any kind, and we went right through the
ceiling, knowing that this drama was going to get thicker and thicker.

At or about that point, I know that there were several meetings held,
the result of which was to request that the task force deal only through
the Northwest Indian Fisheries Commission and a committee set up to
coordinate affairs, and that it would be proper and right for them to
meet with every individual tribe as necessary, but that should be coor-
dinated, and there should be commission observers present at every
meeting so that we would know what the task force was saying to
these different groups.

It was only after that kind of confrontation that we began to get
some kind of cohesive approach to the thing.
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Prior to that time, and I'm sorry I don’t recall when it was but it
was about a year ago, the task force was all over the place with people
meeting here and there and everywhere with precious little coordina-
tion, which I viewed, quite frankly, as a kind of divide and conquer
scheme, and we tried to put a stop to it and I think we eventually did.

CHAIRMAN FLEMMING. I'd like to pursue one line of questioning that
was pursued earlier. When you got involved in the dialogue you did
not regard it as a negotiation, if I understand you, but as a dialogue
designed to work out ways and means of implementing the decision of
Judge Boldt?

MR. MoORISSET. That’s correct. That’s my view.

CHAIRMAN FLEMMING. That was your view and I gather, Mr. Johnson
and Mr. Heckman, that was your view? _

MR. HECKMAN. I’m not sure it was my view. It might have been my
optimism, but knowing the characters involved—

CHAIRMAN FLEMMING. In view of the facts represented, I’'m just in-
terested in getting your point of view from the standpoint of the as-
sociation, in view of the emphasis that has been placed so far in our
hearing on the, what I would call, the negotiating process.

I gather as a lawyer, Mr. Morisset, as a lawyer you feel that the plan
that has now evolved is a plan that is out of conformity with guideline
number three?

MR. MORISSET. Yes.

CHAIRMAN FLEMMING. The plan has been announced and the task
force indicated that they feel that their job has been completed. Their
report has gone to their principals in Washington. What plans does the
association have for having your views expressed to the Cabinet of-
ficers that make up the Cabinet committee appointed by the President,
and the committee that will in the final analysis, I assume, make a re-
port to the President?

MR. JOHNSON. We have drafted an analysis of that report that we’ll
be submitting to the people, telling them how and why, indepth why,
that report or settlement plan cannot work for the Indian people. After
we submit that we will be working on—we have the basic documents
there for a plan to implement. the Boldt decision.

CHAIRMAN FLEMMING. But your comments that you are working on
at the present time, you plan to submit them. Where are they going
to be submitted?

MR. JounsoN. To the national task force.

CHAIRMAN FLEMMING. To the national task force, which, in turn,
members of that report directly to the Cabinet officers involved. I as-
sume that you will be interested in trying to have it work out in such
a way that your views will get to the Cabinet officers themselves.

MR. JoHNsON. [Nodding affirmatively.]

CHAIRMAN FLEMMING. In addition to that, as I understand it, you are
also planning to, in effect, submit a counterproposal, not just comment
on this plan, but you’re going to submit a counterproposal for imple-

o
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mentation of the Judge Boldt decision, so that there are going to be
two documents that will emerge from your present activities?

MR. JOHNSON. Yes, that is the plan.

CHAIRMAN FLEMMING. When will those documents be ready from a
timing point of view?

MR. MORISSET. Let me explain, since Mr. Johnson does not know
what }’v'e done today. I have today sent telegrams to all the national
task force members, indicating to them that there has been preliminary
approval of a document in response to their plan, which was due
yesterday, originally.

CHAIRMAN FLEMMING. They set a deadline?

MR. MORISSET. We had requested a deadline, self-imposed, and I
have oral assurances already from the staff members to the task force
members that additional time will be granted for a response—for no
other reason than most of them are on vacation or traveling around.
But we will be responding in not less than or more than 2 weeks to
the task force plan in detail.

Additionally, we have made numerous requests and we have the
commitment from Mr. Bud Walsh, one of the members who répresents
Commerce, that there will be no national task force response or report
until they fully consider our written material and until they sit down
face-to-face with tribal representatives and discuss the matter. We in-
tend to hold them to that promise, and I think the question of when
our alternative proposal and the scope of it, when it will be released
and what the scope of it will be, will depend upon our talks with the
national task force, for already when the tribes indicated that they
were rejecting the proposal, there was some overreaction in Washing-
ton and it called for immediate legislation to implement the plan,
which we replied would not fly, would be met with massive resistance
through lawsuits, and so on.

I think that has cooled down now and that we will advise the com-
mission—certainly I will and the other tribes—to meet first with the
national task force, if possible, before committing themselves to a par-
ticular proposal, because it may be that the national task force, when
it realizes the error in the ways of the regional task force, will come
much further towards our views than the regional task force has, and
further detailed proposals will be less necessary. That remains to be
seen.

CHAIRMAN FLEMMING. Without objection, I would like the record of
this hearing held open long enough so that we can submit and enter
into the record at this particular point the document which will incor-
porate your views on the task force plan, because I understand it will
be available within a matter of a couple of weeks.

[The document was subsequently received into the record and
marked Exhibit No. 5 for identification.]

As far as the second document is concerned, I would hope that that
would be available by the time of our national hearing on the civil
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rights issues confronting the American Indian community, which will
be held in Washington the latter part of January of ’79.

We appreciate very, very much your being with us and providing us
with this testimony. Thank you.

MR. ALEXANDER. Mr. Chairman, a point of omission. We have also,
for the record, comments on the settlement plan for Washington State
salmon and steelhead fisheries by the State of Washington. I'd like to
introduce that into the record at this point.

CHAIRMAN FLEMMING. Without objection, that will be entered into
the record at this point. I think it is Exhibit No. 6.

[Exhibit No. 6 was marked for identification and received into the
record.]

CHAIRMAN FLEMMING. Counsel will call the next witness.

MR. ALEXANDER. Philip G. Sutherland, please.

[Philip G. Sutherland was duly sworn.]

TESTIMONY OF PHILIP G. SUTHERLAND, PRESIDENT, PUGET SOUND
GILLNETTERS ASSOCIATION

Ms. HuBER. Mr. Sutherland, will you please state your full name, for
the record, and the organization that you represent and your position?

MR. SUTHERLAND. My name is Philip G. Sutherland. I represent the
Puget Sound Gillnetters Association as their acting executive manager.

Ms. HUBER. Are you a gillnet fisherman yourself?

MR. SUTHERLAND. This is my 30th year of active fishing in Puget
Sound, the Straits of Juan de Fuca waters. Yes.

Ms. HUBER. And in what geographical area do members of your as-
sociation fish?

MR. SuTHERLAND. We fish almost in the entire Puget Sound, from
the areas clear to Cape Flattery and as far north to the border of
Blaine and as far south as fisheries areas are permitted in the lower
Puget Sound.

Ms. HusgRr. Could you tell us, again, in very specific terms, what has
been the effect on the gillnet fishermen in Puget Sound of the imple-
mentation of the U.S. v. Washington decision since 19747

MR. SUTHERLAND. It has had a very drastic impact in the 4 years
that this thing has been implemerited. Originally, the State fisheries de-
partment made their attempts at implementation and ran over our at-
tempts to get relief through even our own State courts.

Ms. HuBeR. But what specifically was done? How did the implemen-
tation affect you? What could you not do that you could do?

MR. SUTHERLAND. A drastic reduction in the number of days that we
could fish. On fish of Puget Sound origin, '74, *75, and *76, we had
16 days, and last year we had 7. So that’s a total of 23 days of fishing
opportunity in 4 years, contrasting to a normal 2 and 3 days per week
and 14 to 15 weeks, which would be 30 to 45 days each year.
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Ms. HuBeR. Could you explain to the Commission what effect limita-
tion of fishing days has on gillnet fishermen, and perhaps in contrast
to other types of gear fishermen?

MR. SUTHERLAND. Well, any gear has to have time to fish. There are
gears who are more efficient and gears that are less efficient. I would
say, for example, a gillnet would be more efficient than a troll, and
certainly a purse seine vessel and equipment is more efficient for the
time it operates than a gillnet.

So on the net fishery, which has been the prime participant in the
impact of this thing, the gillnet, I think, has probably suffered more
because of our lack of time to operate.

Ms. HUBER. Have other factors, other than the dispute over fishing
rights, affected your ability to harvest the salmon within Puget Sound?

MR. SUTHERLAND. Well, you mean just in the last 4 years or—

Ms. HuBER. In the last 10 years.

MR. SUTHERLAND. In 10 years there has been very definitely an in-
crease in the number of boats. The advent of the development of
nylon netting certainly has made an impact. It made fishermen out of
anybody, regardless of any sea background that they may have had at
all, because of the very efficiency of that particular fiber in maintain-
ing its invisibility.

So, when the nylon did come into popularity and use, the opportuni-
ty was seen by other people to get into the fishery, and—I forget which
year, but not too long ago—there was a very definite downswing and
in the opportunity of Boeing.

It is my impression that the fisheries department actually advertised
licenses and the opportunities available in fisheries, and there was a
very positive increase in people involved in the fishery. But when you
get more and more boats involved and a limitation on the size or
resource, in order for management to protect the resource, there is
only one logical conclusion, and that’s less time.

Ms. HuBER. In addition to the increase in the number of people fish-
ing in domestic waters, has there been any impact in interception by
the Canadian ocean fishermen?

MR. SUTHERLAND. Oh, very definitely. This also has a bit of a bitter-
ness in it. Some 13-14 years ago, the Puget Sound net fishery con-
curred with the need for more funding for enhancement and fisheries
rehabilitation and concurred that our licenses should be increased
from $37.50, [ think at the time, up to $100, plus doubling or an
establishment of a landing tax.

And this came about, but by choice of the Washington Department
of Fisheries and intelligent biologists. Why, they decided that there was
only one need—necessary type of fish, and that was the hook-and-line
fish, coho and chinook, and there was no attention brought to the
established net fishery on which both the Indian and gillnet net fishery
at Puget Sound depend.
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Ms. HUBER. These problems that you mentioned of expansion of the
number of people fishing, interception by the Canadians, and enhanc-
ment programs benefiting hook-and-line fishermen, are these problems
that would affect all inside net fishermen, both Indian and non-Indian?

MR. SUTHERLAND. Very definitely. You can only catch a fish once.

Ms. HuBER. And if someone catches it before it gets into the Sound,
you’re not going to have an opportunity to catch it at all.

MR. SuTHERLAND. That is exactly the position they had the Puget
Sound net fishery in. This beautiful term “prior interception’ has put
us in a situation that is absolutely intolerable.

Ms. HuBer. Do you see any basis for unity or cooperative effort
among the nontreaty and treaty inside fishermen in regard to some of
these factors that are affecting all of you?

MR. SuTHERLAND. Well, I think there was some mention as to how
the task force went about having their meetings. My first concept of
the thing was that they would get everybody together so we could
more or less lock horns and hammer out these differences.

As long as we have these bureaucratic approaches to the resolution
of problems, the people who actually do the fishing and get into the
thick of the concerns are not going to have their say, and [ don’t think
there is hope for resolution to these things until we are placed on an
equal opportunity citizen basis, rather than the wards of government
versus citizen-récognized fishery.

Ms. Huser. I take it that your organization takes very strong excep-
tion to the interpretation of the treaty rights of Judge Boldt in the U.S.
v. Washington decision?

MR. SUTHERLAND. You certainly take that correctly, yes.

Ms. HuBer. What is your organization’s view as to the correct in-
terpretation of fishing rights guaranteed to the Indian tribes by the
Stevens treaties?

MR. SUTHERLAND. I have read and reread the Medicine Creek
Treaty, and I can’t see any provision in there that I would disagree
with, as I understand the English language. And the term ‘““in common
with the citizens of the territory” means just that to me.

MsI"HuBeRr. What exactly does that mean to you?

MR. SUTHERLAND. Since the year after I was born, we were all
citizens, and that means in common with the citizens, and we fish
together and equally and in competition, as most citizens are expected
to do in any business of the free enterprise system, whereby we battle
it out and fish, as two stores opposing each other battle it out for a
favored position with their customers.

Ms. HuBeR. So, in your view, the treaties do not accord the tribes
any different rights from that of any other person?

MR. SUTHERLAND. If they do, I can’t see how it can be resolved
under my understanding of the constitutional provision for equal rights
and equal treatment under the law.

Ms. HuBer. Mr. Sutherland, when did you first hear about the
Federal Task Force on Washington State Fisheries?
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MR. SUTHERLAND. I was called by—I can’t remember the gent-
leman’s name—by, from the White House, in fact, informing me that
this task force was to be established and would address the problem.

Ms. HuBeRr. And what contact did your organization have with the
members of the regional team of the task force?

MR. SUTHERLAND. Well, as [ mentioned earlier, I assumed that we
would all meet in one big room and get to laying out our divergent
viewpoints, but we had on occasion, I think, three or four meetings
with the task force to discuss our viewpoints, specifically alone.

Ms. HuBeR. With you and the task force. I take it—did it ever hap-
pen that the task force called a meeting with members of your or-
ganization and some of the treaty interests to thrash things out?

MR. SUTHERLAND. No. No, ma’am. The only time we all met in one
room together was when they were making their announcements as to
the presentation and passing out their conclusions.

Ms. Huser. Do you think it would have been of any assistance in
working towards some solution to the controversy if the task force had
convened such a meeting on a smaller or larger scale?

MR. SUTHERLAND. Well, this whole concept of approach to this thing
bothers our concepts. As | understand it, in 1953 there was a concur-
rent congressional resolution whereby the ward status of Indians would
be deemphasized and Indians would be encouraged to participate in
the society of our nation, and how we could sit down now in common
with each other as citizens and resolve our problems. Under the
direction that has been taken here by the increase of the ward keepers’
emphasis on controlling the affairs of the Indian people and the im-
pressions that, | understand, the Indian people have as to this alleged
right that is superior to mine, I don’t really think that there would have
been all that much accomplished, other than shouting matches
between attorneys.

Ms. HuBer. Have you become familiar with the settlement plan that
was issued by the regional team of the task force?

MR. SUTHERLAND. Yes, ma’am, to a degree. We quite definitely dis-
agreed with it.

Ms. HuBer. What are your views as to the settlement plan and the
nature of your disagreement?

MR. SUTHERLAND. Well, the settlement plan goes right back to the
guidelines that were discussed earlier. Our viewpoint of that number
three guideline, whereby they would accomplish—acknowledge the
treaty rights as interpreted by Federal courts, made the spelling of the
task force different. We put an ““a” in it [task farcel because we see
no direction since they built the problem into the solution, and for this
Commission or any other group to get on the regional committee for
the directions that they take is tantamount to finding fault with chil-
dren on the beach for digging holes when you hand them shovels.

Ms. HuBER. So, in your view, the guidelines under which the task

force worked was—
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MR. SUTHERLAND. It made it an impossible situation in our viewpoint
for them to accomplish anything.

Ms. Huser. We understand that a number of the nontreaty commer-
cial and sports fishing organizations have formed a coalition and
proposed their own settlement plan and that your organization has
elected not to join in that coalition. Is that correct?

MR. SUTHERLAND. We attended the first two meetings of that delega-
tion, and when we were invited to participate, the format was specifi-
cally stated that it would be a discussion of our mutual problems with
the Indians, which I mentioned earlier I had hoped could be accom-
plished, but at the second meeting it was made very clear to me that
it was strictly a negotiation type thing on the allocation of the fish,
which basically recognizes the Indians as having some superior right to
me, that we have to deal with in spite of the honorable gentleman in
Takoma’s interpretation of those beautiful words “in common with.”

Until there is a U.S. Supreme Court interpretation of that, we can-
not buy it.

Ms. HuBer. I understand that your organization is calling for the
Supreme Court review of Judge Boldt’s interpretation.

MR. SUTHERLAND. We certainly hope that all of the facets of this
monstrous legal hassle will be considéred by the United States
Supreme Court, and that petition has definitely been made.

Ms. HuBeRr. If that petition should be accepted and the Supreme
Court were to leave undisturbed Judge Boldt’s interpretation of the
treaty language, what would your organization’s position be in that
event?

MR. SUTHERLAND. I would say that we would certainly be between
a rock and a hard place insofar as attempting to maintain any type of
livelihood here in Puget Sound, and we very positively, in order to try
to get any relief at all, would go the legislation route. Congress does
definitely have supreme control of the Indian situation, and if there
isn’t something definite to come out of Congress that has more teeth
in it, for example, than that concurrent resolution that was passed in
1953 and still on the books, there is never going to be any recognition.
And as a net fisherman and in a very small 32-foot vessel, I can’t con-
ceive of doing battle with our United States Government to fish in
common with.

Ms. HuBgR. Mr. Sutherland, if the present conflict over treaty rights,
fishing rights, continues with no resolution, what do you see as the im-
pact on the salmon resources?

MR. SUTHERLAND. It’s a frightening aspect. You are going to have
a continued fishery and a disrespect of the law, and I’'m not just saying
that as any threat to the resource or any threat from our specific in-
volvement.

There has been just as many—much participation in fishing, sup-
posedly illegally, by both sides, both Indian and non-Indian, and fair
and equal treatment equates to a minimal need for enforcement.
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That's where it has to be, and we cannot conceive of fair and equal
treatment meaning that we sit on the dock and fish 1 day a week and
watch somebody because of selection of his ancestors as mates giving
them some privilege and they fish 5 and 6 days a week. It’s an impossi-
ble concept for us to grasp.

Ms. HuseR. Thank you. Mr. Chairman, I have no further questions
at this time.

CHAIRMAN FLEMMING. Mr. Alexander.

MR. ALEXANDER. Mr. Sutherland, we talked earlier before the hear-
ing, and at that point I believe you sort of indicated that treaties were
between the United States and the tribes, that you as a fisherman are
sort of caught in the middle. Is that a fair—

MR. SUTHERLAND. I'm glad you brought that point up. If this in-
terpretation that the honorable judge has made of this treaty is to
stand solid and did, in fact, be enforced or upheld by the U.S.
Supreme Court, then we have a situation where the United
States—and they’re doing it now-—are forcing the Puget Sound net
fishery to assume their obligation, the obligations that were signed, and
if those treaties are as valid now as they were 130 years ago, they were
between the tribal organizations and the U.S. Government.

The U.S. Government has no valid position in forcing the net fishery
to pay their obligations, and that is exactly the way we feel this thing
is going.

MR. ALEXANDER. Well, let’s assume that that scenario that you
discussed were to come to pass, would you then view it appropriate
for the United States to provide a form of economic relief to the non-
Indian fishermen who may, in fact, be economically injured by the
decision, perhaps a buy-out program of some sort or advanced retire-
ment program or a major job retraining program?

How many gillnetters are we talking about that actually full-time fish
for—just to start with?

MR. SUTHERLAND. Well, the total licensed number is some 1,500,
and I say we are talking about half of that number that are depending
on gillnetting for—

MR. ALEXANDER. Seven or eight hundred?

MR. SUTHERLAND. Something on that order. But we certainly did not
choose to go into the avocation of fishing to accept some sort of relief
program. If it comes to that situation, I note that the task force pro-
vides for a buy-back program for our vessels. And in my case, as a
30-year fisherman, I could be granted a $30,000 inducement for early
retirement. But they have already, as far as I'm concerned, by physical
coercion forced me out of my normal income pattern to the tune of
some $60,000 in the 4 years, and at 54 [ have 11 more years until
retirement. That makes 15 years at that $30,000 stipend, and I'm sure
that you could get quite a few fishermen to talk to the Government
if they would look at it realistically, so that we could complete our ex-
pected retirement investment.
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MR. ALEXANDER. So, there are at least, leaving aside the details,
there at least is some potential if the United States would view itself
as having some responsibility to alleviate the economic impact, re-
gardless of any rights or court decisions, that you would at least be
willing to talk about that?

MR. SUTHERLAND. We would be willing to talk about that, but I
think there is another direction that this should take, if I may offer it.
It is our position that we have offered to the task force a resolution
of this thing, that we do indeed fish in common with the Indian in fair
and equal competition. But whatever percentage is agreed to by the
trustees of the Indian and the United States Government in a court,
then the difference in what the Indians actually catches in competition
with us and the agreed percentage would be quantified and then paid
to all tribal members, not just a handful of the people who are taking
the privilege of free shots and becoming fat cats in this operation.

MR. ALEXANDER. Do the gillnetters have a written position in
response to the task force?

MR. SUTHERLAND. We very definitely do.

MR. ALEXANDER. I would like to have that entered into the record.

CunaiRMaN FLEMMING. Without objection, that will be done at this
point.

[Exhibit No. 7 was marked for identification and received into the
record.]

CHAIRMAN FLEMMING. Thank you, Mr. Sutherland. Counsel will call
the next witness—witnesses.

MR. ALEXANDER. Mr. Wallace Green and Mr. Gregory Dahl.

[Wallace Green and Gregory Dahl were duly sworn.]

TESTIMONY OF WALLACE K. GREEN, PRESIDENT, PURSE SEINE VESSEL
OWNERS ASSOCIATION; AND GREGORY DAHL, ATTORNEY, REPRESENTING
THE WASHINGTON TROLLERS ASSOCIATION

Ms. HuBer. Beginning with Mr. Green, would you state your full
name for the record and the name of the organization you represent
and in what capacity?

MR. GREEN. I'm Wallace Green. I am president of the Purse Seine
Vessel Owners Association, also advisor to the International Pacific
Salmon Fishers Commission.

MR. DAHL. My name is Gregory Dahl. I'm attorney with the law firm
of Stafne and Hemphill. We represent the Washington Trollers As-
sociation.

Ms. HuBER. And, Mr. Green, are you a fisherman?

MR. GREEN. Yes, that’s the first priority.

Ms. HusgR. For how long have you—what type of fisherman are you
and for how long have you been—

MR. GREEN. Well, I'm a purse seine fisherman. I’ve been a purse
seine fisherman for 34 seasons, following my father for 50, following
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my grandfather back to the last century, all in this area. My grand-
parents built canneries here, in Alaska, and in Canada. So, we were
in the beginning of the commercial fishery when it became a feasible
thing.

Ms. HUBER. Mr. Dahl, could you briefly describe what lias been the
effect on the ocean troll fishery of the implementation of the U.S. v.
Washington decision?

MR. DaHL. I'd be happy to, but first I'd like to clarify, Mr. Chair-
man, if I might, the rather unusual procedure that the staff has entered
into of subpenaing counsel but not subpenaing our client. I am willing,
under certain limited conditions, to waive the attorney-client privilege
for the purpose of this proceeding. But I would like to state that in
certain areas, which I have discussed with Ms. Huber, I would retain
the attorney-client privilege.

Now, to answer your question, the trollers generally fish in the
ocean fishery, and they fish in a wide-ranging area that ranges from
southeast Alaska to the Oregon border. They are one of the first in
a series of fisheries that intercept salmon returning to spawn. Salmon
are also intercepted by Canadian fishermen and by foreign fishermen
from other nations, then they enter the streams and rivers and the
Sound of the State to spawn.

The impact on the Trollers Association of the Boldt decision is an
indirect one, because our fishermen don’t fish generally in the area
that was subject to the decision. The case area included the Puget
Sound and the costal rivers, Grays Harbor—

Ms. HuBER. Your fishermen fish beyond those areas?

MR. DaHL. Our fishermen fish outside of those areas, so the impact
is an indirect one. Our allocation since the judgment of the Pacific
Management Council has come generally from that national or re-
gional body which has participation from the State department of
fisheries. So, there’s a less direct impact on my clients, both in the
areas that they fish in and in the way that their fish resources are al-
located to them. However, the impact is a very great one even though
it’s indirect.

Ms. HUBER. Mr. Green, what has been the impact on the purse seine
fisherman of the implementation of the U.S. v. Washington decision?

MR. GREEN. Well, if it’s implemented to its fullest—

Ms. HUBER. I'm talking about the way that it has been implemented
up until now.

MR. GREEN. Well, it’ll cost you whatever percentage of the fish that
has been taken. But let’s say it’s implemented to the fullest. I don’t
know what you—

Ms. HuBer. Well, what—

MR. GREEN. Let me answer the question in my way, please.

Ms. Huser. Why don’t we start with the present effect, and then

you’ll have an opportunity to—
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MR. GRegeN. Okay. As an example, I used to hate to use the ,word
“Indian” and “non-Indian” because I resent being a non-Indian. I
would rather be a U.S. citizen. And I think that it’s degrading to the
Indian to be an Indian and not be a citizen.

We're really talking about Judge Boldt when we’re talking ahbout
this. We are not talking about Indjan-white, and this thing has gotten
completely out of context, I think, in this hearing, that is, being a type
of thing where people are against people, and I really think it’s a poar
Judge Boldt decision.

Ms. HUBER. Yes, sir, what—

MR. GREEN. To get back to the question—

Ms. HuBer. What has been the impact on the purse seine fisherman
of the implementation of the Boldt decision?

MR. GreeN. If the Indians have got 25 percent of the fish, then it
has probably cut my income 25 percent. To put it in perspective, if
you were making $20,000 a year on your job, youd be making
.$15,000'. That’s the exact input. The only thing is, 1 have a set over-
head in my business and thz{t does not go down. As.a matter of fact,
it goes up with inflation like anything else. So, it does make a ‘big dif-
ference, and we’re talking families, and we’re talking supportmg faml-
lies. So, this is the impact it has, yes, on people.

Ms. HUBER. Are you talking about the limitation on days to fish?

MR. GREEN. Well, yes. It doesn’t matter. If you limit me to days, if
you only catch a million fish, and 25 percent or 20 percent are set
aside for some specific group, regardless of who it is, it’s going to be
less fish for the rest of the people, because we’re all competitive and
we're all trying to catch more than our share because -that’s the nature
of free enterprise. We really like that free enterprise business.

Ms. HuBeR. Mr. Dahl, what js the view of the Trollers Association
as to the correct or legitimate interpretation of the Stevens treaties in
regard to Indian tribes’ fishing rights?

MR. DaHL, Well, I think you’ve seen today before this Commission
two very opposed points of view, one, that the treaties represent a
negotiated position between two sovereigns and that they should be
implemented fully, and I think that point of view was set forth very
eloquently by Mr. Morisset. Mr. Sutherland, on the other hand, set
forth the point of view that’s generally held by the nontreaty Indian
fishermen. '

And I'd like to digress for just one moment to make a statement
about the use of the word “Indiap,” *‘treaty Indian,” and ‘“‘non-Indj-
an.” It’s only those Indians, those members of Indian natiens -who are
subject to the treaty areas that have rights. An Indian person from
South Dakota, an Oglala Sioux, for example, does not have rights
under these treaties. And, so, it’s really not a racial—it’s not a distinc-
tion that’s being made omn race. It’s being made on where certain
groups happened to live at the time these treaties were entered into.

»


https://perspeqi.ve

92

Ms. Huser. That’s a good point. What is your view as to the nature
of the rights of those tribes that entered into the treaties with the
United States?

MR: DaAHL. I'm coming to that. The majority of the nontreaty Indian
salmon user groups have met and formed a group that has discussed
and developed a position as an alternative to the task force. And I
think it’s safe to say that the consensus of nontreaty Indian user
groups, both sport and commercial, is that there are definite treaty
rights that exist.

Now, many of the individual fishermen would not agree to that posi-
tion, and some of the groups would not agree to that position. But I
think among most of the people who have dealt with this for some
time, there is recognition that the Indian treaty fishermen certainly do
have some rights, that those rights may or may not in the past have
been deprived to them, and that they have, you know, some form of
settlement that is called for. The dispute, at least in my view, is over
how that settlement is going to be arrived at and what the percentages
are going to be.

Ms. HuUBER. Is that a question of the amount of allocation?

MR. DaHL. Well, it’s primarily a resource distribution problem, and
that fits into a pattern that’s been ongoing in this State for at least 80
years of disputes over the distribution of this particular resource.

Ms. HUBER. Is it fair to say that there have been disputes as well
as to distribution of the resources between the ocean troll fishermen
and the inside net fishermen?

MR. DaHL. I think that that could probably be classified as the un-
derstatement of the day. And one of the remarkable things about this
procedure that’s been entered into since the Boldt decision in 1974 is
that for the most part nontreaty fishermen have been able to put aside
their differences and develop a position that the vast majority of them
can support, vis-a-vis resource distribution and allocation. And the
basic premise of this distribution plan is that the impacts of giving a
certain portion of the resource to the treaty Indians as compensation
for their arguable claim of treaty right should fall fairly and equitably
on everyone. In other words, the negative impacts of implementing
whatever the correct interpretation of the Stevens treaties may finally
prove to be should fall equally on all groups. No one group should
escape the impact of that.

And for my clients, even though they’re outside the Boldt case area,
that will mean—it has meant significant movement towards settlement.

Ms. HUBER. Mr. Chairman, we have been supplied with a copy of
the plan produced by this coalition, and I would ask that it be placed
in our record.

CHAIRMAN FLEMMING. Without objection, it will be entered into the
record at this point.

[Exhibit No. 8 was marked for identification and received into the

record.]
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MR. DaHL. We generally call the coalition, Ms. Huber, the Commer-
cial Recreational Delegation, because it does incorporate both com-
mercial fishermen and recreational fishermen from the nontreaty areas.

Ms. HuBer. And are the organizations that both of you gentlemen
represent members of this delegation?

MR. DaHL. Yes.

Ms. HUBER. Mr. Green, since 1974, when the Boldt decision was is-
sued, what has been the impact on relations on a more personal, one-
to-one basis among treaty and nontreaty fishermen?

MR. GREEN. Why, I think it’s very fair to say that the feeling—there
used to be a much closer feeling in the Bellingham waters because we
have a large contingent of Indian fishermen in Bellingham, Lummi
Island. As a matter of fact, when I first started fishing 34 years ago,
in 46 and ’47, there were 18 or 19 Lummi seiners out at Bellingham,
fishing out there. And then, of course, by the time of the Boldt deci-
sion, there was only one Indian seiner left.

So, it isn’t that we don’t all have the equal opportunity or have al-
ways had the equal time to fish. They’ve always had the equal time
to fish. This is something that everybody should understand.

But, anyway, we used to tie up together and talk a lot together. You
don’t see that as much now. It’s a shame, because everybody were
really quite close friends, and you had the one thing in common, you
always fished, and this type of thing. But it really isn’t quite that way
now, and it’s because of the Boldt decision, and it’s not because the
people have changed.

Ms. HuUBER. The regional team of the Federal fisheries task force,
when did you—for either of you gentlemen—when did you first hear
of the Federal task force as a means of possibly moving toward a
resolution of some of these disputes?

MR. GREEN. Well—

Ms. HUBER. Why don’t you go ahead, Mr. Green?

MR. GREEN. Well, our manager was undoubtedly the first to hear of
it, because we have a manager that is hired in the office and I'm
usually fishing; that’s the reason we have to hire a manager. But,
myself, I heard it through him by telephone, but I can’t tell you the
exact date. I think it’s irrelevant, isn’t it?

Ms. HUBER. We'll get beyond that. What has been the view of your
organization of the work of the Federal fisheries task force in the set-
tlement plan recently issued?

MR. GREEN. I think they were making a sincere effort to try and
have some type of solution, but they were actually making an effort
with their hands tied because of the guidelines. You know, they’re
locked in, and so, naturally, from my standpoint, I'm not going to
completely agree with the task force’s final solution, although their ef-
fort was there. They were very sincere, I think, in trying to come to
a solution that could be lived by with all parties and not put any seg-
ment out of business.
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The first thing of the task force was to establish a healthy commer-
cial fishery for non-Indians and Indians both.- And it looks—all I can
see is a tremendous amount of non-Indian fishermen going out of busi-
ness in the salmon business. There’s no way that it could economically
be feasible with the provisions there.

They talk about double enhancement and they have come a long
way in enhancement, but am I supposed to sign my livelihood away

n ‘“the scientists think they can™?

You know, this is the same for the Indian, too. You know, how
about putting up dollars and cents and say you will secure it, because
I'll make the wager that they can’t double what they say they can.

Ms. HuBeRr. Mr. Dahl, would you like to comment on the enhance-
ment provisions of the—

MR. GReEN. Excuse me. They do a tremendous job on coho and
kings as far as enhancement.

MR. DaHL. Of course, our fishery is primarily directed at ccho and
kings and we have a—well, representirig the troll industry, it’s impor-
tant to us that enhancement, whatever enhancement is done, fall
equally omr both the inside and the outside fisheries so that if Federal
money is going to be spent in an enhancement project, \we want to en-
sure that at least in part that the benefit of that money reaches the
ocean fisheries as well as the inside sports, net, and Indian fisheries.

I think perhaps the details of enhancement were made more clear
by Dr. Alverson when he spoke this morning. But it’s apparent that
the Federal task force, although I concur with Mr. Green that they
made a tremendous effort to try and achieve some kind of a settlement
or to neggdtiate some kind of a settlemen plan that would work, we too
view it as having several shortcomings.

Ms. HuBer. From what you know of the current state of the
technology, could you with confidence rely on a prediction that the
rescurce wolild be doubled with no deleterious effects?

MR. DaHL. In part, to answer this question properly, [ have to go
back to the testimony that was given by the representatives of the task
force when they talked about having to develop a new data base,
because no one could rely on the data base that was being used.

The Indian representatives are concerned about numbers of paper
fish, and so are we. We don’t want to see a lot of money spent on
enhancement projects that don’t pay off in real fish out in the ocean
or in thie Sound, as the case may be.

P'ir just afraid, based on my experience with dealing with some of
the people who, I guess I should say, control the access to the data

on hatchery production, and so on, that that may be the case, that the.

proriise of the doubling of the resource may never occur except in the
books, ort the ledgers of the Washington Department of Fisheries.

Ms. HugerR. The regional team settlement plan contemplates a con-
siderable, if not prirfiary, restirig of authority within the Washington
Department of Fisheries for collection and maintenance of data; is that
correct?
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MR. DaHL. I think that’s safe to say.

Ms. HuBeR. What has been the experience of you and your partners
in the representation of the trollers in regard to the WDF’s manage-
ment of data?

MR. DaHL. Well, that goes a little afield from the subject of the
Commission today, at least as [ understand it. But we’ve had some
problems with the department of fisheries data in that, occasionally,
rather obvious discrepancies are discovered in the normal course of
representing our clients, and then no explanation for these discrepan-
cies is ever forthcoming. However, we’ve been working with the de-
partment of fisheries trying to achieve some kind of resolution of this,
what’s essentially a communications problem, and | think that we are
making progress in that direction.

Ms. HUBER. What would you view as a desirable role for the tribes
to have in collection and management of data in the salmon fishery?

MR. DaHL. Well, I think it’s unfortunate that the State views its role
as one of increasing its management authority over everyone, over
commercial fishermen, sports fishermen, and over the treaty Indian
fishermen as well, at the expense of the resource, and occasionally, I
think, at the expense of the human beings who are involved in these
fisheries, because what’s at stake here isn’t bureaucratic empire-build-
ing and enhancing management authority for the State or for any other
management group.

So, to be perhaps more direct in answering your question, I would
like to see a management authority that incorporated both the—that
had provided for access for all groups, for the commercial fishermen,
sports fishermen, for the treaty fishermen as well, and that had such
staff access that we could get data on catch statistics without having
to take it sort of on faith that we’re getting true numbers.

I'd like to see the tribes have professional biologists available to
them, and I'd like to see them available to my clients as well, so that
we could have a real open and perhaps more directed discussion of
catch statistics with the managing authority.

Ms. HUBER. Mr. Green, would you care to comment on Mr. Dahl’s
remarks?

MR. GREEN. To be efficient, you have to have single-source manage-
ment views. You can’t run a boat with more than one skipper, really.
You can have a lot of crew that has input, and it can be very honora-
ble input and can have power to it, but you could only have one boss.
I’'m sure that you have a boss that you answer to; everybody has to
have one. And I think that’s a must in the management of fisheries,
regardless of who catches the fish and who Kkills it. But you have to
have single management. And [ think the logical place rests with the
State of Washington Fisheries.

Ms. HuBeR. The salmon resource is not managed exclusively by a
single agency at this time, is it?
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MR. GREEN. No, in Washington we have a unique thing and the sal-
mon that runs toward the Fraser River—we’re harvesting fish—are
raised in Canada, and through an international treaty with Canada, it’s
about 35 years old, we share the fish. We also shared the cost to reha-
bilitate the river after a landslide in 1913. This is another point I
wanted to get across, how—

Ms. HuBer. This is a joint management system with the United
States and the Government of Canada?

MR. GREEN. Yes, but it has a single boss. Only one person gives the
rules. And this is one point I want to bring out that the Boldt decision
has affected this so much, because in article seven of the International
Pacific Salmon Fisheries Commission bylaws, it specifically states that
the single-source management for that river system is to be with that
one authority, and this has been usurped since the Boldt decision, and
the Interior Department has made separate regulations, which I view
as wrong because as near as I understand law—and we’re all laymen
so we don’t want to get into this too much—but the latest treaty has
preference over a previous treaty. This is our understanding. And we
usually have some basis for it. And this has been usurped, this single
management in that river. So, it makes it much more difficult for them
to manage the river.

Ms. HuBgr. The IPSFC is, however, the creation of the two govern-
ments, the United States and Canada?

MR. GREEN. Oh, yes, it is.

Ms. HuBeR. Could you conceive of a similar type of commission or
a system, for example, among the State and the tribes to manage the
fishery within Puget Sound under a model similar to the IPSFC?

MR. GREEN. I don’t think that’s impossible. I think that’s kind of this
type of thing here, but you still have the one manager. You still have
the one boss at the end. And the one thing with the task force that
looks bad to me is you create exactly what we have now in the Boldt
decision, that if we don’t like something or the Indians don’t like
something, they go right at home and complain, and fish don’t wait to
be caught.

It’s just like—we’re sitting on the sockeye season right now. If
something happens tomorrow, if we have to go to Washington, D.C.,
in order to find out if we could fish next week, it’s too late. I make
probably 50 percent of my income in a 2-week period. And it’s that
tragic for everybody in Puget Sound right now. And we’re looking at
the 2 weeks right now. We’ve had one of them; we’re looking at
another one right in the face. And after that it’s shot because they’re
predicting no cohos for this season, and when you get into coho
fishery, we haven’t had a coho fishery now for 4 years—the non-Indian
fishermen—

I think, like Bill said, we’ve had something like 23 days in what we
call a normal fall season of 3 months in the lower Sound. That’s a
tragic thing compared to what we used to fish.
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Ms. Huser. I'd like to ask both of you gentlemen, if the present
conflict over the treaty fishing rights continues, what effect is that
going to have on the commercial fishery? Mr. Green, if you could
answer for the inside, Mr. Dahl, for the outside fishermen.

MR. GREEN. Well, sure, if the conflict continues we will have a lot
of people dropping out of business. We’ll have a tremendous binch of
wealthy attorneys.

[General laughter.]

But the one thing you have to keep in mind is how it hurts the
country. And these fishermen are very sincere in their thinking, that
when you say “equality,” we all very sincerely feel equality. We’re in
an area where we’ve never really felt discrimination or this type of
problem. When you say equal, this is the way we take our Constitu-
tion.

And the Constitution is the one thing that says everybody is equal.
And all the treaties were made after the Constitution. There was
nobody to make it. We had the Constitution first, then all the treaties
were made.

And now we’re told that we aren’t equal. Somebody else is more
than equal. This is something that we can’t understand. I can un-
derstand equality, but I can’t understand more than equality. I have a
very difficult time telling my seven children they’re not equal. And this
is exactly the way every citizen that’s fishing feels, every non-Indian
citizen. And I think most of the Indians sincerely feel that way.

MR. DaHnL. I think that if the present controversy continues and
there is no move towards a political solution to it, the first major im-
pact is going to be on the resource. The resource will diminish and
eventually, you know, we’ll be looking at placing various types of sal-
mon on the endangered species list.

And I think that, socially, relationships between the groups of com-
peting users will deteriorate. To this point in the 4 years since the
Boldt decision, there really hasn’t been a great deal of violence. I think
that there were some distortion earlier in characterizing this as a
hotbed of violent activity over fishing. It simply hasn’t been that way.

The anger—and I think the justifiable anger—of the nontreaty Indian
fishermen has been directed primarily at Judge Boldt and at their be-
lief that his interpretation of the treaty was a wrong one.

It hasn’t been directed against members of the tribes. And I'm
afraid, quite frankly, that if this is not resolved, if we go on with
another 5 years to 10 years of this continual destruction of people’s
lives that there will be some increase in that. And, frankly, I think it’s
the people that are here, who have been working both in management
of this resource and in exploitation of the resource on both sides, who
really deserve to be commended for the fact that there hasn’t been the
sort of violent outburst that the potential exists for.

Ms. HuBeR. Thank you. Mr. Chairman, I have no further questions.

MR. GREEN. May I make a comment?

CHAIRMAN FLEMMING. You have a comment, Mr. Green?
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MR. GrREEN. Yes. I did have a letter here, a position I'd like to enter
in the file. Also, to most—

CHAIRMAN FLEMMING. Would you identify the letter?

MR. GRrEEN. The testimony of the Civil Rights Commission hearing
for this Purse Seine Vessel Owners Association. It’s just a written
testimony.

CHAIRMAN FLEMMING. Without objection, that will be entered into
the record at this point.

[Exhibit No. 9 was marked for identification and received into the
record.]

MR. GREEN. Also, to most fishermen the simplest solution to this,
one way or the other—you know, it was mentioned earlier that we
have a confrontation between State courts and Federal courts. We're
not—we’re laymen as far as the law goes, but we understand right
from wrong. And it seems to us like we have five or six judges in the
Washington Supreme Court that say that we’re right in the way we
feel. And I feel that the judge is a smart man, whether he’s Federal
or whether he’s State. I don’t think that God made the Federal judge
any smarter than he did the State judge; it’s just that one happens to
have a different position.

And then we have four Federal judges over here—Judge Boldt has
said it—and then three in the district court say, “Well, we’ll go along
with that.” And it’s very seldom that the district court overturns the
other anyway. The majority goes with the original judge.

So that the simple solution is to have the entire Boldt decision heard
by the Supreme Court. I can’t see any other honorable way out for
our country. It just doesn’t seem like it’s right to not have that. And
especially the whole thing should be heard and the phrase “in common
with,” because this is the crux of the whole fishery problem, because
it’s used twice in the same treaty in a different context in two places.
I can’t understand that our Justice Department and Interior Depart-
ment haven’t insisted on this. This just seems like simple justice and
the American way to me. Thank you.

CHAIRMAN FLEMMING. I'd like to ask both of the witnesses to
describe briefly the contacts that you had with the Federal task force.
What kind of input were you invited to make, and what kind of input
did you make, as far as their deliberations were concerned?

MR. GREEN. Paul met with them several times, I'm sure. I know that
we met on the board level once or—well, Lee Alverson talked to the
general membership one time, the board level, one time—and, ac-
tually, you might say the talk with the general membership was to try
to influence them to listen to the task force rather than to go out
yelling.

And I'm sure he did the same thing with the other organizations,
because Lee had the feeling that the fishermen, that we respected him
because he worked in fisheries around Seattle for years, and we were
familiar with his name. And I'm sure that the task force picked him
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because he could associate with the fishermen, the same reason they
picked the Federal judges, so they could talk to the Indian tribes.

This has gotten to the point where it’s Federal against fishermen, is
the way we feel. You know, when we talk to any Federal panel now
or any Federal employee, we are almost going to become paranoid
now, because we haven’t had a fair shake in our supreme court.

MR. DaHL. My participation in this is relatively recent. I just joined
the firm that I'm presently with. But members of my firm did have
contact with the commission through its deliberations, and we were
able to make presentations, and I think our view was adequately
represented.

On a personal level, participating in a masters program at the
University of Washington, Dr. Alverson was one of my professors. So
I was familiar with the work of his commission.

CHAIRMAN FLEMMING. Did both of the organizations represented
comment on the January tentative plan when it was submitted?

MR. GREEN. Yes, we did—

CHAIRMAN FLEMMING. Did you file written comments?

MR. GREEN. Yes. Yes, both. And we had much input into it, not that
it was all favorable, but we had a lot of input.

CHAIRMAN FLEMMING. Now, have both organizations commented on
the final plan?

MR. DaHL. Yes, we have. Our organization’s comments are incor-
porated into our alternative proposal in the commercial and recrea-
tional groups’ alternative proposal. Do you have a copy of this?

Ms. HUBER. Yes. Mr. Chairman, we have a copy of the Purse Seine
Vessel Owners Association’s comments.

CoMMISSIONER FREEMAN. Has it been introduced?

Ms. HuBer. No.

CHAIRMAN FLEMMING. Do you want it introduced?

Ms. HUBER. Yes.

CHAIRMAN FLEMMING. Okay. Without objection it will be introduced
into the record at this point. Mr. Alexander, did you have a question?

[Exhibit No. 10 was marked for identification and received into the
record.]

MR. ALEXANDER. Yes. Mr. Dahl, as a lawyer who has been following
this, what is your own view as to the efficacy of a petition for cer-
tiorari, either rehearing the original Boldt decision or in any of the
cases where the issues are intertwined, at:the circuit or the State
supreme court level?

MR. DaHL. I would say that the majority of the board members of
the Trollers Association favor the petition for cert. My own personal
belief is that the dispute should—that an attempt should be made to
settle the dispute legislatively. I am not—perhaps I am more cynical
than my clients—but I’'m not as convinced as some of my clients and
some of the other commercial fishermen are that a petition is in their
interest.
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There is one more point that I'd like to make before you’re finished
with- us, and that concerns something that was drawn out of Mr.
Sutherland’s testimony by Mr. Alexander.

If Judge Boldt’s interpretation of the treaties are correct—and I’d
like to underscore that I’m saying this in a hypothetical sense—if they
are correct, it seems to me that the burden that belongs to all of the
people of the United States of upholding those treaties with the Indian
tribes has fallen disproportionately on a very few number of people in
the State of Washington.

The treaties were made between the United States Government and
what were then sovereign nations of Indians. And those groups, each
negotiating in their own self- interest, arrived at an agreement in which
the Indians reserved to themselves certain rights to fish in common
with other citizens.

And it seems to me that if now those rights are going to be reas-
serted in the manner that Judge Boldt has interpreted the decision,
that the burden of enforcing those rights, the burden of providing
whatever compensation is due for those rights should fall on all of the
people of this country, because it’s a moral obligation that we all owe,
and it should not fall on one particular and rather small class of people
in one State.

MR. ALEXANDER. Mr. Green, to follow up on that, which is, in fact,
what we were talking about with Mr. Sutherland, if the Supreme Court
were to review various components of the U.S. v. Washington decision,
and if it were to affirm the decision as it stands—hypothetically, as Mr.
Dahl would say—what in your view would the position of your or-
ganization be then? What would you see as the next step for yourself?
You would be in exactly the same position, I assume, as you are now
in terms of the economic impact.

MR. GREEN. Oh, yes. Of course, since the Boldt decision we’re
running scared, like every other non-Indian fisherman who hasn’t the
security or the backing of the Federal Government.

I've already started running to California to herring fish. I've gone
to Alaska for the last 25 to 30 years. And I really get uptight about
it. You should appreciate it. You should come down the coast with me
in January and December in a 54-foot boat. You’d appreciate how we
feel about it. My wife is very reticent having to go down the coast in
a boat.

MR. ALEXANDER. Do you agree with Mr. Dahl that if the decision
was affirmed or if there were no cert. petition granted and that it was
not reviewed again, that it is the responsibility of the United States
Government to in some way, shape, or form make up for the economic
requirements of the Boldt decision?

MR. GReeN. Oh, absolutely. Regardless of whether it was fishing or
what it is. If you let a person live by a set of rules all of his life and
then you say, “Well, we're going to change the rules”—and to me,
you’re not talking about buying my boat out for value; this is my
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livelihood. Like you say, this is generations for me as well as for the
Indian.

You don’t go to law school and get halfway through your career and
then sell it out for the $20,000 it would cost you to pay tuition. So,
you’re not talking about a pittance, this is the sad thing about it. I
think it should be a workable thing, but definitely the people should
be compensated for what they lose. There’s been an awful lot lost al-
ready, you know, that people—it all depends on the individual. Some-
times you have excellent fishermen, and you can build up any barrier
and they’ll be able to make a living. But you’ve got to talk averages.

MR. ALEXANDER. Let’s go to averages for a second. Take a medium
sized, but not your best or most efficient boat or your least efficient
boat, and what would be an average net income for one of your mem-
bers in the pre- Boldt days?

MR. GRrREEN. Pre-Boldt, of course inflation has set in, but pre-Boldt,
you're talking anywhere from $3,000 to $6,000 share in the summer-
time. That’s pre-Boldt. Now inflation has set in, and this year we’ve
got a price in sockeye that you can’t believe, so that’s out of reason.
But you’ve got to talk truly generalities.

MR. ALEXANDER. Sure.

MR. GREEN. And judging on the same dollar values, like I say, if 25
percent of the fish are gone to some other group, well, that’s 25 per-
cent less. You can cut it that way, but the overhead remains constant
for the boat owner.

MR. ALEXANDER. That’s why I asked what your net income would
be in a fairly decent fishing season.

MR. GREEN. Well, you’re talking about a $3,000 to 000
a share, then you’re talking five shares for the boat owner.

MR. ALEXANDER. Okay.

MR. GREEN. And liability insurance is $5,000 a year now. My hull
insurance will run $1,200-$1,400. My gear will be another probably
$6,000 or $7,000. In other words, by the time you cut it down, it isn’t
a lucrative fishery if you’re average. If you’re above average, as in any
competitive business, you can do well.

MR. ALEXANDER. How many—we know there were substantial
number of licenses, but how many people within your membership or
within the people holding licenses, given your best estimate, are, in
fact, people who rely on fishing as a fairly full-time income producer
or a substantial proportion of their income?

MR. GREEN. I would say seiners is 95 to 99 percent. There’s really
few seiners that that isn’t their main income.

MR. ALEXANDER. And the trollers?

MR. DaAHL. There are about 3,100 outstanding troll licenses in the
State of Washington, 450-odd members of the Washington Trollers As-
sociation. However, our membership catches considerably more than
half the troll-caught fish. So, our members—

MR. ALEXANDER. If I remember, your partner stated 80 percent; ac-
curate?
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MR. DaHL. Well, I don’t know if I'd want to make that statement
for the record, but I would say that it would be considerably more
than half. So, our organization is essentially made up entirely of people
who make or get their primary livelihood from fishing.

MR. ALEXANDER. One final set of questions on a slightly different
area. In the preparation of your plan, the delegation’s plan, responsive
plan, which has been incorporated in part by reference in the State
plan, did the State provide you or your organization with technical
assistance or help draft the plan with you? Was there any working rela-
tionship?

MR. DAHL. Yes, there was some technical assistance provided by the
department of fisheries, both scientific staff and from their legal staff.

MR. ALEXANDER. And legal staff?

MR. DaHL. Well, we got some assistance in drafting, and it was
primarily an effort at coordinating the management plan that they
were attempting to develop with the resource distribution plans that
we were attempting.

MR. ALEXANDER. So, were you until prion to the release—I believe
it was Tuesday—of the State plan, were you, in effect, privy to what
the State’s comments were, what their drafts were?

MR. DAHL. No, we were not.

MR. ALEXANDER. But they at least understood what you were going
to be doing?

MR. DaHL. Yes, but I'd like to make it clear, however, that it was
not a State plan, that it was a plan that was developed by the members
of the commercial- recreational delegation—

MR. ALEXANDER. I understand that.

MR. DaHL. That they take the responsibility for it and that they
spent many, many, many long hours hammering out their own in-
dividual differences before they could arrive at a consensus.

MR. ALEXANDER. One more final economic figure. When we spoke
to Mr. Sutherland—although I forgot to ask him—in terms of
economilic costs, he estimated that his organization has spent a quarter
of a million dollars in legal fees in the last 4 or 5 years. Have you also
had significant legal, technical, and other expenses in your organiza-
tion in this period of time?

MR. GREEN. Oh, yes.

MR. ALEXANDER. Could you give us a ballpark figure?

MR. GREEN. I’'m trying to give you—I'm trying to think. I'm not
secretary or treasurer, and I really can’t tell you in exact dollars, but
I figure it out at $500 a member for 4 years with 200 members, and
plus donations.

MR. ALEXANDER. Would the same be true for the trollers, that this
has been a substantial expense over the last 5 years?

MR. DaHL. I think that would be—

MR. ALEXANDER. Without getting into your fee schedule.

MR. DaHL. I think that would be a safe assumption, Mr. Alexander.
However, I wouldn’t want to go further and discuss our fees.
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MR. GREEN. I was just averaging out. Some people pay a lot more
and some less. I'm just trying to come—you asked for a figure, and
the only way I can do it is to figure backwards. But this isn’t anywhere
near the cost of what it’s costing.

MR. ALEXANDER. But it’s an additional factor.

MR. DaHL. I would like to make one further comment. In the last
year the Trollers Association president has informed me that they have
had, I think he said, 100 percent contribution to the voluntary part of
the legal fund.

MR. ALEXANDER. Thank you.

CHAIRMAN FLEMMING. Thank you very, very much. We appreciate
both of you being with us.

Counsel will call the next witnesses.

Ms. HUBER. Mr. Edward Manary and Mr. Archie Graham, please.

[Edward Manary and Archie Graham were duly sworn.]

TESTIMONY OF EDWARD MANARY, PRESIDENT, WASHINGTON STATE
COMMERCIAL PASSENGER FISHING VESSELS ASSOCIATION; ARCHIE
GRAHAM, PAST PRESIDENT, WASHINGTON STATE SPORTSMEN COUNCIL

Ms. HuBER. Beginning with Mr. Manary, sir, would you state your
name and the organization you represent and your position?

MR. MaNARY. My name is Edward Paul Manary. I'm the manager
of the Washington State Commercial Passenger Fishing Vessel As-
sociation.

Ms. HUBER. Mr. Graham?

MR. GRAHAM. My name is Archie Graham. I'm a past president of
the Washington State Sportsmen Council, but I do not represent them
officially since I hold no status with that organization at this time.

Ms. Huser. Would you please briefly describe the nature of the
Washington Sportsmen Council and its membership?

MR. GRaHAM. It’s an association of sportsmen’s groups, of sportsmen
organizations statewide. In other words, they have affiliate member or-
ganizations, and there are presently, I think, 84 sportsmen clubs with
a total membership of around 7,000. They are the—the council is the
Washington State affiliate of the National Wildlife Federation.

Ms. HuBeR. What positions and actions over the years has your or-
ganization taken in regard to the steelhead trout?

MR. GraHaM. Starting in 1934 when the council was founded, one
of the first things they participated in and were largely responsible for
was the creation of the State game department and the game commis-
sion as it stands today and State management of the wildlife resources.

Ms. HuBerR. How was the council involved in the creation of the
State game department?

MR. GraHaM. They sponsored the legislation and pushed for its
passage. That was before my time. But they also were instrumental in
making the steelhead trout a game fish and the State fish of Washing-
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ton, among other things. They fought environmental battles over the
full 45-year history of the organization.

Ms. Huser. What has your involvement been in the organization in
general, and particularly in regard to the steelhead?

MR. GraHAM. My first involvement with the council was in 1965
when I spent 2 years as a chairman of a committee. And then I was
a director for 2 years and went through the chairs and became pre-
sident. And then I fulfilled an obligation of director-at-large last year.

In that time I represented the Sportsmen Council on a State legisla-
tive committee that drafted and passed the State Forest Protection
Act—Forest Practices Act, I beg your pardon—and I've served on the
Governor’s Salmon-Steelhead Advisory Council, a body that is no
longer in effect. That’s about it.

Ms. HuseRr. You've been involved considerably over a number of
years?

MR. GraHAM. Yes, also with the Federal task force that was—with
a four-man team who represented the council in that 14 or 15 months’
activity.

Ms. HuBer. What is your organization’s position regarding manage-
ment of steelhead fishing, and particularly commercial taking of steel-
head?

MR. GraHAM. Well, of course, we are deadly in opposition to the
commercialization of that specie, that game—that premier game fish
of the State—the return to its commercial status. We don’t believe that
steelhead trout will survive. in that fishery, and it’s a great concern of
ours.

As far as management goes, we are very adamant in our position
that the management of steelhead should be with the State of
Washington Department of Game.

Ms. Huger. Could you explain the nature of any disagreement your
organization might have with Judge Boldt’s interpretation of Indian
fishing rights in the United States v. Washington decision, particularly
in regard to the steelhead?

MR. GraHAaM. Well, it’s the overwhelming consensus among sports
fishermen in this State that Judge Boldt’s interpretation of the treaties
is wrong, and that’s a basic problem.

Ms. Huser. In what way? In what way, particularly in regard to
steelhead, does your organization differ?

MR. GrRaHAM. Oh, in regard to steelhead?

Ms. HUBER. Yes.

MR. GraHAM. I can’t separate the issue between steelhead and sal-
mon.

Ms. HUBER. Well—

MR. GrRaHAM. Just answer it as far as fishing is concerned?

Ms. HuBER. Yes. You say you disagree, but what is the nature of
your disagreement?
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MR. GraHAaM. Well, we believe that apportionment or allocation of
the resource is not correct. That the right to fish in common means
just that, that they fish on a common basis, that it’s an equal opportu-
nity fishery.

Ms. HUBER. Mr. Manary, first of all, could you explain exactly the
nature of the work of the members of your organization?

MR. MaNaRry. The people I represent are charter boat skippers who
operate out of the ports of Ilwaco, Westport, LaPush, Neah Bay,
Sekiu, and Port Angeles. Their primary function is to transport recrea-
tional salmon anglers to and from the fishing grounds.

Ms. Huser. What has been the effect on the ocean charter boat in-
dustry of implementation of the Boldt decision?

MR. MaNaRrY. Well, the direct effect that we’ve felt is somewhat
lesser than it is in Puget Sound, inasmuch as we have lost time, and
the other effect that we’ve had— the other direct effect is through the
increase of the size limit on the specie of chinook salmon; it has served
to decrease the amount of fish that are available for recreational
fishermen.

There’s another facet that has probably been greater than that, an
indirect effect, that has put the coastal situation in a position that is
now somewhat akin to the United States before the Civil War, where
you have a family who for generations have fished, the father possibly
is a troller, son a charter boat operator, a nephew a gillnet fisherman,
where the social implications and the instability of the crisis concern-
ing the allocation as to who shall be the group to give, for that has
reached the point that it has led to very serious internal friction, which
has resulted in our people being blocked in port by members of other
commercial groups, all of which has a direct effect on the economic
well-being of the people that I represent.

Ms. HuBer. Would you give an estimate of what percentage of the
ocean harvest is taken by the recreational fishermen on boats run by
your members?

MR. MaNARY. If you look at the 1971-75 average on chinook sal-
mon, we probably take 43 percent of the chinook that are caught on
the ocean. Now, this is total recreational catch.

On the coho we take somewhere around, oh, 39 to 41 percent. Of
that 39 percent, I would imagine that somewhere around 65 percent
of it is taken aboard charter boats.

Ms. HUBER. What is your view as to the nature of fishing rights that
may have been guaranteed to the Indian tribes by the Stevens treaties
of the last century?

MR. MaNARy. I think the position of our association has been that
through the past 100 years there has been a recognition by the United
States Supreme Court that a treaty right does exist. The question
becomes to quantification and the other question relates to the
management of the resources.

Ms. HuBer. What are your positions with regard to quantification
and management of the resource?
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ME. MANARY. There is no way that the membership that I represent
nor myself can pérceive the decision of Judge Boldt to be in tune with
what was mearnit at that time as it fegards quantification.

As it regards management, we disagree also with the judge. The
facts are that at the time the treaties were signed, there was no fishé-
ries management in this part of the country. There was no need for
a*fisheries management.

It wasn’t until 20 years, some 20 to 25, possibly 30 years after the
treaty was signed that fisheries management came into this situation.

So, consequently, we are very stromng in our belief that the manage-
ment should be a single resource-managed situatior, arid we have al-
ready found in other areas that the ericroachment of otliér bureaucra-
cies has got us into a position that is very difficult to work with before
the Boldt decision came along, and now we’re talking about the inclu-
sion of 27 or 28 other separate entities as managers. To iis that just
means that for all practical purposes the ability—if that is a course that
is going to be pursued, the people of this country have got to récog-
nize that the salmon industry, the salmon resource, will not survive to
the point that it can sustain viable indiistries.

Ms. HUBER. On the question of allocation, do I understand you to
say that you and your membership disagré€ with the 50 percent alloca-
tion, but that it’s a matter of percentages, that theré’s foom for discus-
sion as to amount?

MR. MaNaRY. We definitely disagree with the concept of 50 percent,
plus ceremonial, plus reservation, plus subsistence.

We feel, as I acknowledged earlier, thdt the United States Supreme
Court has held that there is a treaty right over a period of tirhe: We
feel that this is an item that should be worked out legislatively and
negotiable, and that it should be less than 50 pércent.

Ms. Huger. I'd like to ask both you gefitlethenh—Mr. Manary, from
the point of view of the ocean salmon, and Mr. Graham, frori the
point of view of the steelhead trout—what factors other than the c¢on-
troversy over treaty fishing rights have affected the viability of tlie
resources?

Mr. Graham, maybe you could begin.

MR. GRraHAM. Just steelhead? You just want me to speak on steel-
head?

Ms. Huger. If you’ll talk about steelhead, yes.

MR. GraHAM. We have environmental problems here. We have a
situation where the steelhead trout does have a hard time competing
with some other species of anadromous fish, and timing of returns is
critical in a viable fishery.

We are concerned about the proposed massive enhancement of
chum salmon, because we foresee a harvest conflict with those
November and December returns entering the river system at the same
time as steelhead.

Ms. HuBer. And 1 take it those are problems that are with us re-
gardless of how any—the controversy over treaty rights might—
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MRr. GrataM. The fishery has always had problems. Yes. And we've
been able to overcome them up to this point.

Ms. HUBER. Mr. Manary, what other factors are affecting the salmon
fishery?

MR. MANARY. Well, you and I spoke in ouf previous conversation.
There are problems in the fishery; there were problems in the fishery
prior to 1974—dams; lack of passage for fish; poor logging practices;
poor road building practices; 2 mammoth Canadian troll fleet sitting
up north that in the case of Piiget Sound chinook salmon will take 70
percent of tlie total harvest, arid in the case of the Columbia River
they’ll take upwards of 50 percent; the needs of man—and that might
sound as 4 facetious statement, but it seems that, unfortunately, that
anytime you have a battle of tlie welfare or the needs of fish versus
the benefit needéd for society, the fish lose.

I think the other thing that I mentioned just briefly is the lack of
comprehensive water policy in this State, throughout the region. For
example, the Columbia River is a situation where there was at one
time mammoth runs of salmon that have greatly diminished because
of the fact that there is not a comprehensive policy on the river. You
have dams that do not allow for fish passage, dand those are the basic
problems that the salmon resource itself has.

MS. HuBgeR. Has there been a problem with the number of licenses
issued and an increase in gear in the water taking the salmon?

MR. MANARY. Well, if you are on the water you always like to see
less people oifi the water. The fact, ma’am,’is that prior to 1974 it was
not all a bed of roses, but we were making it. There was a relative
degree of stability. And I do not intend this to put the blame entirely
on the Boldt decision, because there were trouble in the resources that
you detected prior to that.

The problem that we have at this point in time is we are now at a
catalyst point—it’s either goirig to be put together or we’re going to
lose it. It’s just that simple.

Ms. HuBer. Do you see the Boldt decision in any way as being a
mechanism for focusing on the problems facing continued viability of
the salmon resource in general, with the controversy over treaty rights
being one of a number of factors?

MR. MANARY. I think the Boldt decision has, in fact, focused a lot
of attention on the salmon industry, not all of which has been good,
not all of which has been beneficial.

If you are inferring is there a possibility that the Boldt decision in
the long run could be beneficial, yes, that could happen. That could
happen if there is a quantification worked out between the Indian and
non-Indian people that is acceptable, if there is a management struc-
ture that makes sense in the form of a sole management agency. If that
does not happen, the Boldt decision, I feel, would just go down in his-
tory as the straw that broke the camel’s back.
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Ms. HuseR. We understand that the organizations that each of you
represent have joined the commercial and recreational fisheries delega-
tion. Is that correct?

MR. MaNARY. That is correct.

MR. GRaHAM. That is correct.

Ms. HuBer. And, Mr. Manary, did you have some involvement in
the initial discussions that led to the forming of this delegation?

MR. MANARY. Yes, I did.

Ms. HuBer. Could you describe briefly the process by which the
commercial and recreational fisheries delegation came together?

MR. MANARY. What brought the delegation together was after the
task force’s initial report was given in January of this year, there
was—for lack of better terms—it was not dearly embraced by anyone.

The State and the treaty Indian, Northwest Indian Fisheries Commis-
sion, at that point in time or some point later, agreed that they were
going to sit down head-on-head and start talking about the substantive
answers, to try and see if there was common ground. One of the key
ingredients that was missing from those discussions was the question
of allocation or resource distribution—how do you split the pie?

The treaty Indian people for a considerable period of time expressed
the desire to sit down and talk about that, “How are we going to di-
vide the pie?”” The State’s attitude was that they were reluctant to do
that. They felt that that was more apropos that the user groups sit
down and see if they among themselves, you know, could work this
situation out.

As a result of the call by Mr. Sampsel, who was representing the
Northwest Indian Fisheries Commission, to sit down and discuss, as in
his own terms would be X, several of us in the non-Indian community
got together and said, ‘“What are we going to do? Can we sit down
and talk about X, or can’t we sit down and talk about X?”

This led to a series of discussions in which we chose the chairman
of our delegation, Mr. Anderson of the Purse Seine Vessel Owners As-
sociation, and we said, “Yes, we feel that we have to talk about X,”
and I took that as a very favorable thing, because it was a commitment
that we were willing to sit down and seriously try and work out this
problem.

The reason then we asked Mr. William Wilkerson, who was under
contract to the State of Washington, to serve as our chairman, because
it was our understanding that there were two negotiators at the head
table—Mr. Sampsel, representing the Northwest Indian Fisheries Com-
mission, Mr. Wilkerson, representing the State of Washington. They
did not wish to have that expanded.

So we agreed to have Mr. Wilkerson present our thoughts that we
as a commercial-recreational delegation had come up with. Mr. Ander-
son sat to his immediate left as chairman of our delegation.

We met with the treaty Indian people three or four times, and it
soon became obvious—

Ms. HUBER. What time period are we talking about?
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MR. MaNARY. April of this year, and I would say the meeting, the
last meeting, was held probably sometime in June, or was it July, that
the thing fell apart. Sometime—it was in that time span.

And we sat down to see if we could have a go of it, to see if we
could define X and who’s going to get what cut of the action. Our im-
pression was that the treaty Indian people were going to be able to talk
about something other than implementation in full of the Boldt deci-
sion. But the third meeting into it, it became very obvious that that
was not the case, that they could not talk anything further than full
implementation of the Boldt decision. And, consequently, there’s been
a cessation of the talks, which we continued on with our work and
desire to try and bring this thing to a point of resolution that we felt
was fair to all parties concerned, and as a result you have in front of
you the yellow book, which is the document of the commercial-recrea-
tional delegation.

Ms. HugeR. I see. Could I ask both of you gentlemen the nature of
your organization’s interaction with the regional team of the Federal
task force and your views as to settlement that was eventually
produced? Perhaps Mr. Graham could start.

MR. GRaHAM. It was—I think it was first formed in April ’77, and
they called a number of sportsmen groups at that time. I think the first
contact was by telephone. And in addition to the State’s Sportsmen
Council there were other organizations involved in the sportsmen task
force, you might say, the Washington Poggie Club, the Washington Fly
Fishermen, the Federation of Fly Fishermen, the Washington Steelhead
Trout Club, and the Northwest Steelheaders Council of Trout, Un-
limited.

We probably met over that 14-month period maybe 10 times, 10 or
12 times, and it was apparent to most of us at that time, that, really,
the chances for success were very dim because of the guidelines and
restrictions that had been placed upon the regional team.

Ms. HuBeRr. What specifically are you referring to?

MR. GraHAM. That there could be no discussion of U.S. v. Washing-
ton or any adjustment proposed. That was our understanding.

Ms. HuBer. What is your view as to the settlement plan’s provision
in regard to taking of steelhead?

MR. GrAHAM. Well, the State Sportsmen Council has not—they’ve
commented on the January proposal, but they have not yet formally
commented on the latest. I think that will be done at our quarterly
meeting in September by a resolution action. There is very little sup-
port for it among the individual members, affiliates, and sportsmen in
general.

Ms. Huser. What difficulties do the membership see in the settle-
ment plan with regard to steelhead?

MR. GRAHAM. One principal one is that we do not believe that a via-
ble sports salmon fishery, for instance, can compete successfully in the
tribal management zones, which happen to be prime sport fishing
areas. That’s one objection.
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I'm only reiterating comments that I've heard and comments that
have been input to us. It does not decommercialize steelhead. It does
not return it to game fish status.

We don’t agree that the management structure that’s proposed
under that document makes it possible to effectively manage the
resource either, whether it’s salmon or steelhead. These are the prin-
cipals.

Ms. HuUBER. What does your organization say in regard to the argu-
ment that some of the treaty tribes are economically dependent on
taking steelhead commercially?

MR. GRAHAM. With the proposals per enhancement of other species,
we don’t believe that that is a viable argument. The economic depen-
dence on the steelhead is just not there, if you’re keeping in mind what
is proposed for enhancement of the other species.

Ms. HUBER. As far as your organization is concerned, is there any
room for negotiation or compromise whatsoever in regard to any com-
mercial taking of steelhead by any of the tribes?

MR. GraHaM. I would say no, there is no room for negotiation on
that point.

Ms. HUBER. Mr. Manary, from the point of view of the charter boat
owners, could you tell us about your interaction with the regional team
of the task force and your views on the settlément plan which was
eventually produced?

MR. MaNARY. Our first contact with the task force, I think, was the
same meeting at the courthouse when Mr. Krulitz was here from the
Interior Department, and I think that is when pretty much the an-
nouncement was made, and I would assume that was probably in 1977,
sometime in that area, April ’'77.

The first formal meeting we had with the task force took place in
Westport, Washington, in May 1977. Dr. Alverson, Jim Waldo, John
Hough, Carl Mundt were there. They came and met with our board
of directors for the State association and explained the charge that
they had been given, explained the guidelines, and this sort of thing,
and asked us whether we wished to participate in trying to come up
with a settlement for this problem.

Our answer at that time was, yes, we felt that the issue had to be
settled. We were very concerned that it would never be settled in the
court system. And, therefore, we would, among ourselves, start coming
up with a program to provide input into this.

I met with them and had telephone conversations personally with
them on several occasions. The first full negotiating session between
our State board and the task force took place in November of 1977.
We met with them in late December or early January 1978. And all
of our dealings have been on the basis of ““here’s what we think is
right; here’s what it will take for us to have what we consider to be
a reasonable settlement,”” and go at it. -

Ms. HuBeR. How did it appear that the team received your input?
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MR. MANARY. We have no complaints. In the areas that directly af-
fect the charter boat industry—and I'm talking about buy-back,
enhancement, and that sort of thing—we feel that we were treated
very, very fairly.

As to the overall allocation formula, we have some disagreement
with that. As to the management mechanism, we have disagreement
with that. But these are points that we feel if it was—well, we feel that
they are negotiable. And given what these people were given to work
with, and the guidelines, we feel that they did a very commendable job
in putting out the document they did. We have publicly commented
on that proposal.

Ms. HuBer. Is your membership willing to accept a buy-back pro-
gram and a diminishment of fishing effort?

MR. MANARY. Yes.

Ms. HuBgeR. Mr. Chairman, I have no further questions at this time.

CHAIRMAN FLEMMING. We are very appreciative of your being willing
to come here and share with us your point of view. Did you say you
had—

Ms. HuBer. I'd like to ask one or two more questions, if you have
a moment.

CHAIRMAN FLEMMING. I think we ought to move forward rather
quickly, but go ahead.

Ms. HuBker. I'd like to ask both of you gentlemen—well, first of all,
Mr. Manary, how in general do the nontreaty fishermen regard Judge
Boldt’s decision and the orders in connection with its implementation?

MR. MaNARY. Since I'm under oath and four-letter words are
probably banned, it is not highly regarded.

Ms. HuBer. What effect has that had on enforcement of laws and
regulations in regard to the fishery?

MR. MaNARY. I think it’s had effects on both sides of the fence. The
problem is very simple. People cannot perceive that to be a fair deci-
sion. People in this part of the country will live with laws that they
can perceive to be fair. They don’t perceive it to be fair. It’s likely il-
legal fishing on both sides of the fence.

Ms. HuBer. Is it unfair to say that there may be those that are tak-
ing advantage of a lawless situation?

MR. MaNARY. Right.

Ms. Huger. For their own profit, perhaps?

MR. MANARY. There’s always a possibility of having a fox in the hen-
house, yes.

Ms. HuBerR. What do you see as the impact on the resource of the
illegal fishing in a situation where the enforcement system has broken
down?

MR. MaNAaRY. If we continue the path that we are continuing right
now or taking right now without a resolution to this problem, 1 do not
see that the resource will be able to continue to sustain viable indus-
tries, period. I do not wish to say that it’s going to vanish as a specie
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from the face of the earth. I do not think that will happen. I will say
it will not be able to continue to support viable industries, whether
they are recreational or commercial.

If it continues you’re going to see the starting of a bloodbath out
here. You’re going to see allocation fights between Indian and non-In-
dian, commercial, recreational, inside recreational, outside recrea-
tional, inside commercial, and outside commercial. And if that’s in the
best interest or the resource of the people of this country, I think
we'’re all in a world of hurt.

MR. GRaHAM. The sports fishermen are probably the only group that
has not engaged in massive illegal fishing. And our first concern is and
always has been the welfare of the resource. I think we’ve demon-
strated that over the last 45 years.

And I hope however this is resolved—and I do not think that it will
be resolved with the implementation of the Boldt decision—it’s our
hope that the resource will receive the first consideration from all
parties involved.

The enemy to the sportsmen is the Federal Government. That’s the
way they perceive it.

MR. MaNaRrY. If I might add one thing, Mr. Chairman, the other
thing that is a very, very dire concern, I think, on all parties is that
we perceive that there are some people in the Federal Government
who wish to use this, the Indian problem, to take over the fishery.

CHAIRMAN FLEMMING. I don’t think generalizations of that kind are
helpful to us at this point.

MR. GraHAM. It might not be helpful, but that is a specific feeling.

CHAIRMAN FLEMMING. That’s a generalized statement and is not
evidenced in the testimony. But we do appreciate your being with us
and presenting the points of view that you have presented and the
evidence relative to the deliberations of your organizations and the
positions taken by your organizations. It has been very, very helpful
to us. Thank you.

Counsel will call the next witnesses.

MR. ALEXANDER. Forrest Kinley, Billy Frank, Guy McMinds.
[Forrest Kinley, Bill Frank, and Guy McMinds were duly sworn.]

TESTIMONY OF FORREST KINLEY, DIRECTOR, LUMMI TRIBE FISH
DEPARTMENT; BILL FRANK, NISQUALLY TRIBAL COUNCILMAN AND FISH
MANAGER OF THE TRIBE; GUY McMINDS, DIRECTOR OF FISHERIES FOR THE
QUINAULT TRIBE

MR. ALEXANDER. Starting with Forrest Kinley, could each of you tell
us what your current involvement in the fisheries is and what tribe you
are from?
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MR. KINLEY. I'm Forrest Kinley from Lummi Tribe. I'm a member
of the tribal council and I'm the official representative of the tribe on
all fisheries matters, and I'm also still the director of the Lummi Fishe-
ries Program, and I'm a past chairman and I was one of the organizers
of the Northwest Indian Fisheries Commission.

MR. ALEXANDER. Mr. Frank?

MR. FRANK. My name is Bill Frank. I'm a member of the Nisqually
Tribe, and I'm on the tribal council. I’'m a fisheries manager.

MR. ALEXANDER. Mr. McMinds?

MR. McMiInNDs. I'm a commissioner on the Northwest Indian Fishe-
ries Commission from the Quinault treaty area. I'm a member of the
Quinault Business Council. I serve as the Secretary of Commerce’s ad-
visor on the Marine Fisheries Advisory Committee, advisor to the
Pacific Regional Management Council, and work on fisheries matters
of an international nature and a national nature.

I do want to point out that I sit here as an elected representative
of three tribal governments, which is much different than a position
representing a fisheries group. It’s my belief that our governments are
governments of the highest order and they should be treated as such.

MR. ALEXANDER. Thank you, gentlemen.

I gather that all three of you were involved at the early stages with
the Federal team of the fisheries task force. Is that correct?

MR. KINLEY. Yes.

MR. FRANK. Yes.

MR. McMINDs. Yes.

MR. ALEXANDER. Starting with Mr. Kinley, could you characterize
for me what was the initial nature of the contact that you had with
the fisheries task force team?

MR. KINLEY. Well, in the beginning of the task force, I think that
our first meeting with them—and it wasn’t a total task force there at
the time—was in the Olympic Hotel, and it was at that time that we
were informed that we were to talk about implementation of the Boldt
decision.

And at this hearing today was the first time that I heard that one
of their charges was to negotiate down the Boldt decision at that time,
that it was the decision of the tribes that we were willing to talk about
a long-range program in implementing the Boldt decision, but we were
in no way willing to give up any of our treaty rights.

MR. ALEXANDER. Had you understood at the beginning phases of the
task force that potential recommendations for abrogation or diminish-
ment of the U.S. v. Washington decision interpreting the treaties was
a potential of the task force or its intention, would you have par-
ticipated in any of the series of discussions with the task force?

MR. KINLEY. I know that my tribe wouldn’t let me. Even after the
task force when they went into the negotiation with the treaty that we
felt I had wasted so much. I had spent 7 months down here in Seattle
working with the task force, putting in recommendations, meeting with
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them, that our tribe felt that even this last negotiation with the State
was just a waste of time, that we should have some concrete agree-
ments coming out to fulfill the Boldt decision and come up with some
of the shortcomings that the State had.

The Stdate had no power to allocate fish. They seemed to have no
power to, enforce. None of these problems that were actual problems
that faced the implementation of the Boldt decision were not being
discussed at this time.

MR. ALEXANDER Mr. McMinds; would you c¢aie to comment?

MR. McMinps. We certainly wouldn’t have participated. As we
discussed the situation, it seems from my recall that the task force
presented their case to us as a way to implement the Boldt decision,
a staged plan to implement the Boldt decision.

Nowhere in the three objectives or the four objectives that they
were to fulfill did it say they were to abrogate the Boldt decision. In
fact the third one that Chairman Flemming refers to all the time is
the one that we staked our life ori. And we went into the negotlatlons
as a vehicle to get to the implementation, working up to the 50 per-
cent rather than immediately taking 50 percent, gearing up, and work-
ing in a staged approach, also utilizing other programs to where the,
hopefully, the non-Indian fishery wouldn’t have to be cut.

That was our understanding of what was going on, that that kind of
program could be developed.

MR. ALEXANDER. Mr. Kinley indicated he spent a minimum of a
period of 7 months participating in drafting proposals, attending
meetings, and so on. Would the experience for both yourself and Mr.
Frank be similar, in that significant and substantial amounts of your
resources and energies were spent participating in this process, in this
task force process, over the last year and a half?

MR. McMInDs. That’s correct.

MR. ALEXANDER. Tribal funds, technical resources of your depart-
ments, and so on?

MR. McMinps. All of our technical resources were tied up, so much
so that we couldn’t fulfill some of our obligations at home, and I think
that’s characteristic of the time the task force took from the job of
really getting on with fisheries management.

MR. ALEXANDER. Mr. Frank, would you care to comment?

MR. FrRaNK. One of the things that—I’m also the commissioner for
the Medicine Creek Treaty in the southern part of Puget Sound, and
one of the things that I see as far as the task force report is concerned
is that it was a waste of time for the Indian people to waste the last
year and a half involved with the U.S. Attorneys, the technical team
that was putting that pack together, the trips back to Washington,
D.C., because to me, as a manager in Nisqually River, which there
were five species of salmon, now there’s only two of the natural run
left, that it puts me way back into no management.
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Right now, today, I am a manager, an equal manager with the State
of Washington, and I have something to say on that Nisqually River
as far as the salmon are concerned, the enhancement programs that
go on, on that river stream, but before I didn’t have nothing to say.

If I accept the task force report right tomorrow as it stands or the
legislation that probably will be enacted, it will put us out of the
management business, it will put us back into no fish. The other two
species that only remain on the Nisqually River will probably no longer
be there in a matter of a few years, and we go back into—

MR. ALEXANDER. A point of clarification. In the State comments or
plan that have been mentioned several times today, the Nisqually ar-
rangement with the State is indicated as sort of a positive outgrowth
of this whole process.

Is that a correct way to phrase the Nisqually project? Could you just
very briefly describe what we’re talking about?

Mr. FraNk. On the Nisqually-State enhancement program we put
together by negotiating back and forth between tribe and State, it
looks at a long-range management program for that drainage in the
Nisqually River.

Now, that program has never been signed by the State of Washing-
ton. It’s been signed by the Nisqually Tribe. I don’t believe in the
situation we’re in right today that the State director can actually ever
sign that.

MR. ALEXANDER. How long ago was that agreement, at least in prin-
ciple, reached?

MR. FraNK. Probably a year ago.

MR. ALEXANDER. And the tribe signed it when?

MR. FraNK. Several months ago, I think.

MR. ALEXANDER. And the State hasn’t yet signed it?

MR. FraNK. No.

MR. ALEXANDER. The negotiations and the discussions for this
Nisqually project, did they, in fact, precede the whole existence of the
task force, or are they in some way related to that process?

MR. FRANK. What was that again?

MR. ALEXANDER. The discussions that you entered into with the
State, the Nisqually project, did those start way before the task force
was ever in existence?

MR. FrRaNK. Yes, they did.

MR. ALEXANDER. S0, to look at the Nisqually joint State agreement,
even though it’s not been signed, as a product of the task force would
be misleading. Is that correct?

MR. FrRANK. Yes.

MR. ALEXANDER. We’ve had testimony for the last several hours
about—from various non-Indian commercial and sports fisheries saying
that the Boldt decision has had significant and substantial economic
impact on these fisheries. Would you—starting with Mr. Mc-
Minds—care to comment on either the reliability of that; or what kinds
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of solutions could be brought to bear, to the extent that that is a seri-
ous economic problem?

MR. McMinDps. Well, on information that our staff has prepared for
us, we find that the Boldt decision had very little impact on the state
of the non-indian fishery. The most dramatic impact on that fishery
was from mismanagement of the resource itself.

In order to get into that, one has to understand that there are a
variety of managers, including international commissions. And two
separate treaties affect the chinook and coho that get into Puget
Sound, three treaties, to be exact—the North Pacific Treaty up in
Alaska that covers the Russians and other countries and the United
States, the U.S.-Canada Treaty that covers U.S.-Canada waters, and
the third treaty is the International Pacific Salmon Fisheries Commis-
sion Treaty. .

In addition to that, are 200-mile legislation that sets up the Pacific
Regional Management Council down here in Washington, Oregon, and
California, and the North Pacific Regional Management Council up in
Alaska.

These organizations or management entities all have representation
from the State of Washington and Oregon. For example, the Pacific
Regional Management Council has representation for the State of
Washington in the director of fisheries, a newly-appointed representa-
tive from New England Fish Company, who takes in a lot of troll fish
in LaPush. That position was effected by Congressman Bonker from
that district, mainly because they wanted to see the troll fishermen
represented there, when, in fact, we had been pushing Indian represen-
tation on that commission.

MR. ALEXANDER. All of these international and multi-State commis-
sions that have some management responsibility with respect to some
portion of the fishing rights, are Indians represented on any of them?

MR. McMinps. We are not represented in any policy capacity. Some
of us serve as advisors to some of these things, and oftentimes the only
way we can be heard is by strength of voice or by turning some arms
in Washington, D.C., to listen to us.

MR. ALEXANDER. Is representation on at least some of these manage-
ment groups one of the things that you requested from either the re-
gional team of the task force or the national team of the task force
as part of putting the tribes in a better management position?

MR. McMinDs. We have done that in addition to writing letters to
the highest official in the United States and some of the underofficials
to him, the Secretaries of Commerce, Justice, and Interior, trying to
get heard on the issue.

I was nominated once for the position and I was the priority pick
for the Pacific Regional Management Council by Governor Dan Evans,
and the chairman of the State house natural resources committee had
political influence with the salmon fishing industry in the State of
Washington and the congressional delegation, and so we didn’t count
much in the final countdown.
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MR. ALEXANDER. Was there ever a commitment made from either
level of the task force to try to obtain Indian memberships on any of
these organizations where the United States makes the appointment?

MR. McMINDS. They recommend it in this document, yes. It’s in the
form of a recommendation.

MR. ALEXANDER. Mr. Kinley?

MR. KINLEY. | met with both the regional and national task force on
this issue. First we met with the regional task force and they assured
us that President Carter was going to ask for the resignation of two
of the commissioners and would reappoint commissioners that maybe
was more favorable or not, at least not anti-Indian, and that they
would appoint an Indian.

And after we got this assurance from the regional task force, we
went back and met with the national task force, and we got the same
commitment. And at that meeting that we were at, I think we had our
Northwest Indian Fish Commission back there, and the national task
force assured us that they would recommend and get us—

MR. ALEXANDER. Has this, in fact, happened?

MR. KINLEY. No, they haven’t—we haven’t heard a thing about it
since.

MR. ALEXANDER. And so that the condition that you referred, of
being unrepresented on these commissions where the State of
Washington is, in fact, represented, continues today, Mr. McMinds?

MR. McMinps. Forrest is right in what we’ve done. But I later
heard, and from very reliable sources, that the regional task force itself
recommended against removing those officials we wanted to be
removed. They thought at the time that it would cause substantial
harm to the negotiations that were going on. So that’s what I heard
about that particular situation.

MR. ALEXANDER. Was, in a sense, the attaining of membership an
inducement to further discussions or negotiations, was there anything
else mentioned by the task force in the early stages of discussions with
you that were sort of held out as inducements to negotiate or induce-
ments to prevent further harm occurring to Indian rights, or anything
of that nature?

MR. McMinps. I don’t think inducements is the correct term. There
were plain threats that Indian management programs would not be
funded if we did not talk to the task force. So that “inducements”
were threats, in the form of threats, from the Washington congres-
sional delegation. And they expressed that through the task force.

In fact, in person, when we visited with certain of the staff people
of the congressional delegation, they made that awfully plain to us.

MR. ALEXANDER. Would you concur in that, Mr. Frank?

MR. FraNK. Back in the early part of 1977, one of the things that
took place that year when the task force was formed is that the con-
gressional people used the task force as a way of either just stalling
the money until your tribe comes around sort of thing, or holding a
club over your head.
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At that year of 1977, we had a drought year and some funds were
coming down from D.C. to help certain tribal areas and different other
areas on the drought problem, such as wells, such as other programs
on the river, and these funds were held back by the task force,
although they said that they didn’t have anything to do with it, but the
funds were held back by their power. ’

MR. ALEXANDER. We've had testimony earlier today about the 55-45
recommendation. Are there other instances of the task force, the re-
gional task force or the national one, being involved in allocation deci-
sions either to your benefit or to your detriment during this task force
phase or since it’s ended? Mr. McMinds?

MR. McMINDS. Yes, on the Grays Harbor off-reservation fishery
they did recommend a smaller percentage to the Indian people than
55-45. T believe it was 60-40 recommended for the Grays Harbor
area.

The rationalization they used there is that the non-Indian fishery
would be restricted from fishing because 50 percent of the chinook
and coho had already been captured out gn the ocean by the high seas
troll fleet. That, in fact, is true, but it doesn’t minimize the fact that
the Boldt decision still stands at 50-50 and that they should have al-
lowed the Indian people to catch those fish that were returning to
Grays Harbor area.

Now, there’s been a lot of talk about 50-50, but, as a matter of fact,
for the coastal tribes that I represent, after 1974 our actual catch in
fish went down after the Boldt decision. It did not go up; it went down.

MR. ALEXANDER. Has that pattern continued to some extent to
today?

MgRr. McMinps. That pattern has continued because of the manipula-
tion of a lot of the steelhead fisheries and the spring and summer chin-
ook fisheries, and by the fact that there is a more intensive high seas
fishery on these fish right now than ever before, and we’re getting less
return to these streams.

Our fishermen are saying, “What did the Boldt decision do for us?”
We can’t seem to get control of those management entities outside of
3 miles to get enough fish to even survive on in many cases.

MR. ALEXANDER. Mr. Frank, how is it affecting Nisqually fishing
since the Boldt decision?

MR. Frank. For the years that I've been fishing on the Nisqually
River, I could see the river declining in salmon except for the two spe-
cies that I mentioned, and that’s the chum salmon and the steelhead,
which runs together in the months of December and January where
there is no prior interception out here in the high seas or in the Puget
Sound, except for the last few years on the illegal fishery now that has
been going on intercepting these chums and steelhead.

These are the only two fish that we actually rely on, and the chum
salmon this year is—the allocation of harvestable salmon is 13,000,
and the harvestable steelhead is 2,000. That’s really no fish for the
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Nisqually Tribe. Those are the only two species of salmon that we can
actually rely that we will probably catch.

Now, as far as the 45-55 allocation that took place last year, the
thing was that the non-Indian was going to take a much bigger share
of the salmon, the coho salmon, in that part of the year. And at the
end of the line, where I'm at, he took the majority of the salmon plus
he started taking the majority of the only salmon that comes to the
Nisqually River in the month of December and January, because there
was no enforcement out into the waters by the Coast Guard to arrest
these people and get them off the waters.

MR. ALEXANDER. Mr. McMinds?

MR. McMinDs. I want to point out one thing very strongly and that
is, we've heard from the purse seiner that there were a lot of social
problems due his fleet because he didn’t understand what was going
to happen because of the Boldt decision.

Well, because of this task force report that recommends total
decommercialization of steelhead for all river systems—steelhead that
we depend on, the only fish that’s not intercepted by high seas fleet
for the coastal Indian fisherman. What do you think this is doing to
the coastal Indian tribes?

When we see with their own words and their own report, on page
61:

The task force plan for coastal streams indicates that decommer-
cialization on the coastal rivers might occur over time once cer-
tain criteria have been met. However, it is our view that the
criteria established by the task force are so stringent and out of
touch with realistic economic offset goals that decommercializa-
tion on these rivers is likely never to occur.

What that says is that they’re not going to get us the salmon that
we want, so we're going to take away their steelhead. Now—

MR. ALEXANDER. This is the State plan you’re reading now?

MR. McMINDs. That’s the State plan, right. But it’s challenging the
task force report that says total decommercialization for trading sal-
mon. They say it will never occur, therefore, I want to take your steel-
head, too.

MR. ALEXANDER. You say that theré’s going to—could you expand
somewhat on what you mean by the social and economic impact of
decommercializing steelhead for your particular tribe? What kind of
substantial economic problem do you perceive that that would cause?

MR. McMiNDs. There’s been a lot of talk about free enterprise and
businessmen here. Now, the coastal people are business oriented. We
want to make money, too. And if you’re managers of a resource and
two of those resources, namely chinook and coho, are intercepted to
the tune of some 95 percent and upwards of 60 percent right out in
front of you, and you have a third resource that is not intercepted,
which one are you going to raise in your rivers? Which one would be
the greatest benefit to your people to raise?
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Our future potential for coastal rivers if this massive mismanagement
continues is in those fish that are not intercepted.

MR. ALEXANDER. Which are the steelhead?

MR. McMinDs. Which are the steelhead, the sockeye salmon, and
the chum salmon. We want to raise them all, but the point is if
mismanagement and selfish interest management and political in-
fluence over management system continues, those fish, those native
stocks of chinooks and coho that have been very, very healthy and via-
ble up until now, continues, we will not have them left, not by our
choice.

MR. ALEXANDER. But by the management—

MR. McMinDs. By the other management entities out in front of us.

MR. ALEXANDER. Let’s get back to the task force negotiations—you
had a comment, Mr. Kinley? I'm sorry.

MR. KINLEY. Yes, I wanted to make a comment on the task force
and their input as far as interfering with the Boldt decision. In 1977
on the Fourth of July, which was the peak run of the sockeye season
last year, that they deprived us of any extra fishing time, and this was
done from our regional task force recommendations from out here.

And in this year between somewhere along during the negotiations
that Krulitz himself had made some sort of deal with Commerce un-
beknownst to Interior that the Indians want to take over 20 percent
of the sockeye this year, and we knew nothing about it until the last
week that it was proposed by Hough that the Indians not be given any
time at all, because this is the starting of the peak run this week and
then next week it’ll taper off. But it will be this 2 weeks that are the
prime fisheries for steelhead—I mean for sockeye.

And Hough proposed that we wouldn’t be given any extra time at
all, because usually we fish from the time it opens ’til it closes with
all our gear, but they wanted our gillnetters to compete with the non-
Indians in the same night fisheries and our purse seiners to compete
with the purse seiners just in the time that the purse seiners could fish.

And they also, this coming week, give the reef net fishermen a head
start on everybody. You know, you’d think that they had the treaty
right, because they were the only ones fishing Sunday and we couldn’t
go fishing until Monday.

Now, this comes directly from the task force, and they say they have
not interfered with the fishing and that they are trying to implement
this as though it is law over the Boldt decision.

MR. ALEXANDER. In a sense that’s an implementation of what people
call an equal opportunity fishery, no separate, distinct, treaty fishing
days. We’ve had some testimony about the treaty fishing days as op-
posed to the equal opportunity fishery. Could you comment on the
concept that really is contained in this Federal plan, that if the Indian
fleet is geared up to—I assume or I gather it’s 28 percent of the total
Sound fishery, and the zone concept is put into effect, and the non-
Indian fishery is geared down to some level, what is your view of the
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ability to harvest your treaty share in a fishery where you are out on
the waters in those conditions at the same exact time as the rest of
the commercial fleet?

MR. KINLEY. Well, the thing that we face at this time—you know,
during my time, I fished all my life—during the time that I fished there
was, you know—you heard Wally testify that there was some sort of
an equal opportunity at that time, but at that time there was only 25
or 30 non-Indian boats, purse seine boats up there. So that, actually,
we were maybe one-third of the fleet that fished in that area and we
could actually fish.

Now you’re looking at a thousand purse seine boats and the buy-
back program is not working in this State. We went through as inde-
pendent—the Lummi Indian fishing fleet was an independent fleet,
owned by independent Indians. We financed our own boats or got
financing independently to buy our boats. And at that time, during
some of that time, we had to find the companies that had company-
owned boats, you know, and it pretty near broke all the independent
fisheries.

Now, right now, today, the companies are now buying up the licen-
ses. that are being retired, so now the companies are controlling the
licenses that are being retired. Pretty soon New England and these
other companies will control the fisheries again. And it’s the same way
in Alaska. I could go fishing this year in Alaska if I wanted to by not
even having a boat. I could go to one of these companies and say, “I'd
like to go to Alaska,” and they’d give me a boat and give me a license
to fish in Alaska, which is supposed to be a restricted fishery now.

And this is what’s happening in this State. And then, [ think Wally
said that he would like equal opportunity to fish in here, as for genera-
tions, but when this treaty was made, that we were in the majority,
they were in the minority. So, if they would look at that, you know,
it’s actually that we were sharing something with them. And that we
would happen to be in the minority, and we taught them' what they
know about fishing, and then they got so many of them that we
couldn’t compete. And we just had to compete with that because—it’s
really against our principle, you know, if you go out there and you fish
and it’s dog-eat-dog. And our people are not that way. You can come
on our reservation and you’ll never see another Indian set in front of
him within the bounds of our reservation. But if you get out there you
can’t make a living unless you do it. And our people just couldn’t do
it, so, rather than go into that type of a fishery we just quit.

MR. ALEXANDER. Mr. McMinds?

MR. McMiNDs. I want to reference a couple of important tables that
were gathered for the Pacific Regional Management Council that will
appear in our submittal to the national task force from which you’ll
get a copy. And one of the tables says, “The 1977 license fishing ves-
sels and catch per vessel as expressed as a percentage of 1937 levels.”
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To give you an idea of what’s going on in our industry, all of our
industry, in the State, purse seiners, there’s been 183 percent increase
in purse seine vessels, and the catch per license has gone down by 81
percent. Gillnet, there’s been a 213 percent increase in license, and
the catchi has gone down 50 percent. The troll, there’s been a—notice
the increase here in interceptions. Phil Sutherland is not getting a
livelihood primarily because a lot of fish are being intercepted, 795
percent, and even their catch per license has gone down 78 percent.

So, when Mr. Green talks about him not being able to make a living
because he is restricted in time, there’s why he’s restricted in time.
There’s no fish coming back. There are more fishermen out in the
water. And that occurs before the Boldt decision.

Now, the second table is the gross fishing revenue for Washington
State salmon fleets in 1977. This shows income. And I want to say in-
flation in foreign markets affects the management of our resources.
They build a false economy into our resource, called the optimum
yield. That’s the political term for managing a resource, rather than
maximum sustainable yield. You fish for the money rather than what
the resource will stand.

And the incomes reflect that the fishermen’s income is going down,
but those high percentage of the fishermen, those competitive fisher-
men, those guys that are staying in who know how to jockey their posi-
tion around another seiner and get a good haul in, or their net in front
of their fellow fishermen, can make a living because they can capture
the fish at these inflated prices and still come out. But the industry is
going downhill, and it’s going down irregardless of the Boldt decision.

MR. ALEXANDER. Those will be in the submission that we’ve already
set aside to be placed in the record for?

MRr. McMinDps, They sure will.

MR. ALEXANDER. Starting with Mr. Kinley, could you comment on
how the tribal management zone concept of the task force proposal
would impact upon your particular tribe?

MR. KINLEY. Well, the first thing, you know, it cuts down even our
reservation. We never even got our total reservation out of it, and we
lost all our accustomed fishing grounds, and the area that they give us
would, you know—well, what they are trying to do is to make us
primitive Indians again. They recommend that we go into a skiff fishe-
ries and this type of thing. The type of water that they reserve for
management by the tribal commission—not to the Lummi Tribe, but
the tribal commission that they want to form which would take
management of the Lummi Tribe out of the management program and
give it to somebody else—would manage this area and it would be
nothing but skiff fishery. We can’t get our bigger gillnets in there; we
can’t get our seines in there, in the area that they give us.

And I think that—I went through the whole gamut of this and no
reservation got anything as an accustomed fishing ground. And the
proposals that we submitted for a management program, even coming
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up with the percentage of sharing with the non-Indians, you know, that
we were willing to make sure that they got their percentage of fish,
and that south Sound got their percentage of fish, that we would be
responsible for this, that we’ve lived on these streams that we’ve fished
all our lives, and that we know the movement of fish and when they’re
going to move. You know, it’s water conditions, it’s rain, it’s weather,
it’s éverything, it’s tides, and all of this that’s really in the management
of fish.

I think that as far as these tribal TMZs—that’s all we’ve got is TMZ.
This is the only thing that they took, just these three letters of the
recomiliendations that we put in, you know, as a TMZ. This is all 1
could see in the whole thing because we set up a TMZ zone, but it
wasn’t that. We were willing to give up 7 and 7A, that was the interna-
tional sockeye, to regulate and we would fish under their regulations
in that area. But we wanted,’you know—then we would be willing to
share maybe area 9, which was the mixed stock fisheries for southern
Puget Sound ih the inner Sound and the straits.

But they névér even considered anything that was put in, and we put
in a great effort and set up a management system that we felt would
be similar to the International Sockeye Commission, or something
where it would be governed by a board, and drew up scales and
everything for them.

MR. ALEXANDER. Let me understand correctly. The distortion of
your proposal on the tribal management zone is the only thing in the
task force proposal from all the various submissions that were made
by the tribes that made it to this document of any substance. Is that
accurate?

MR. KINLEY. There was nothing. There was absolutely nothing put
in there, just the letters “TMZ,” because there is nothing in there that
would even réflect any thinking of Indian tribes in the whole thing.

I went throiigh every one of the reports that the individual tribes
made and tried to come up with a draft that would satisfy all tribes.
I worked hard at this; I worked 7 months. I spent at least maybe 2
or 3 days a morith in my own office, which I was supposed to be
running, one of tfié biggest fishery tribes of the State.

I spent my timé working on this, and I read every one of the reports
that the tribes subriiitted, and I tried to come up with a comprehensive
plan that would initiate the thinkings of all tribes, so that there would
be a cohesive mafiagement plan put forth that I felt the State could
live with and we eould live with, you know, to implement this Boldt
decision, and it didn’t say that tomorrow we were going to get 50 per-
cent. It was a long-tange plan that we would guarantee that they had
fisheries.

And the thing that feally bothered me was that the State does have
some of the best techilicians in the fisheries business, but they were
forced to go political; you know, and they couldn’t be technicians.
And this really upset ine because we have good friends within that
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technical staff that want to manage fish and want to rear fish and
manage them in the right sense, but they’re forced to be political. And
you can't be a technician and be political.

MR. ALEXANDER. Mr. Frank?

MR. FraNK. One of the things in that last report of the task force
report—and all it is is a political document—is that it takes away our
enforcement. It takes our usual and accustomed fishing areas, and it
also takes away our management.

Now, without the management, then I just as well have never even
started any kind of a process to have the U.S. v. Washington, and go
through all these years of putting a good lawsuit against the State of
Washington, and all of these Indian people that participated in this,
with all the money that’s been spent, without—we could have, in fact,
have a task force come out at that time and formed thdt piece of
document, which isn’t worth the powder to blow it to hell. And that’s
really my feeling about it.

MR. ALEXANDER. Do you feel, in a sense, betrayed or cheated by the
Federal Government?

MR. Frank. Well, you know, if you take the politics out of the
management of salmon, we wouldn’t have this purse seiner out here
talking about a generation of him being in the fishery; we’d have sal-
mon right now. These salmon would have been protected and the
politics stayed out of them.

Now, with this piece of document right here, you’ll have the politics
right back in them, and you’ll have the Indian right out of business.

MR. ALEXANDER. Mr. McMinds?

MR. McMiInDs. I'd like to frame my answer in terms of an attitude
which seems to be prevailing right now, and before I do that, I want
to ask you a question though, if it’s permissible for us to ask you
questions, since we’re not lawyers.

MR. ALEXANDER. What’s the question? I'll tell you.

MR. McMinbps. Do public officials when they’re elected to public of-
fice take an oath that they support the Constitution of the United
States and the laws thereof?

MR. ALEXANDER. I think that’s a rhetorical question. As you know,
the answer is yes.

MR. McMinDs. Well, okay. This letter is from two United States
Senators from the State of Washington, and this letter says that
because there are violations of the law in the State of Washington,
violations that—and I'll read from the letter—“For example, it has
become impossible to provide adequate protection of the resource with
the present enforcement capabilities. A substantial Indian and non-In-
dian illegal fishery has developed in Puget Sound. In 1976—"

Notice it says “illegal non-Indian,” it doesn’t mention Indian. “Illegal
non-Indian fishing accounted for an estimated 35 percent of the total
non-Indian catch in all of Puget Sound. Last year the number illegally
caught doubled.”

MR. ALEXANDER. Yes, we have that record.
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MR. McMInDs. Okay. Now, that is the attitude going in, the attitude
of supporting illegal activities, the same attitude in which you
developed tribal commercial fisheries management zones. That attitude
is to get the number of Indian fish down so they can be allocated to
the non-Indian users.

Okay, on the coast they are giving us our rivers plus a quarter mile
around the mouth, yet we’re entitled to venture out to sea to capture
our fish, and we could become that massive intercepting fishery. We're
entitled to all of them, and yet those fish right now would not count
in our share.

We're not corkers. The coastal Indians have no intention of going
out there and_cork any other user group But what I'm pointing out
is that the attitude in developing the tribal commercial management
Zone stinks.

MR. ALEXANDER. Some people might need a footnote to explain
what corking means.

Mr. McMinbps. Corking means that when your brother is out there
fishing and you know that the fish come in in a certain way, they come
from downstream, you put your net in front of him, take the fish that
he would have caught.

And our scientists are calling that leapfrogging. Traditionally, the In-
dian people fished in the streams with traps, the most efficient method.
They went out into the marine areas and used troll fishing for sub-
sistence and for trading, as well, but the major fisheries were inside.
White people came in—I'm sorry to use that expression—but they put
fisheries down in front of us to take those fish away from us, and other
white people crept in front of those other white people who were out
in front of them, and it just kept going on and on, and the further you
get away from the stream of origin, the more you can’t account for
the fish that should get back to the streams to harvest. And that’s
what’s going on.

Managers have pointed it out, but managers have become powerless.
In fact, Leslie Darwin in 1926 who directed this department of fishe-
ries—

MR. ALEXANDER. Washington State department?

MR. McMInDs. Washington State Department of Fisheries, said, “It’s
impossible for me to manage the fisheries.” All a fisherman has to do
is get on the phone, call his political legislature, who calls the director
of fisheries who puts pressure on him to overharvest the stocks of fish.
That will be documented in our report as well.

MR. ALEXANDER. You mentioned the tribal scientists. There was an
indication from the trollers’ representative that they would welcome
the participation of more biologists and scientists in the process if
those were to be generated.

Could you indicate for me, at least for your own tribes and perhaps
broader, if you can, the extent of the technical skills that are being
brought to bear on the resource by the tribes?
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MR. McMINDs. Well, the tribes have some of the best salmon people
in the business. And the Makah Tribe, for example, has a biologist
who is recognized as an international expert in salmon fisheries
management. The Quinault Tribe has bright young scientists who are
leading the pack in—as far as enhancement in native fish.

The Hoh Tribe, the Northwest Indian Fish Commission, and other
tribes have exceptionally fine biological staff, so much so that other
companies, businesses like Weyerhauser, are competing for the people
we have on staff and would like to offer them higher salaries to go
to work for them in the production of salmon.

I want to point out one thing. The trollers say they’re willing to work
with biologists? But I happened to be at a Pacific Regional Manage-
ment Council meeting in Monterey, California, where the trollers per-
sonally attacked the credibility of biologists, openly, the biologists of
the Washington State Department of Fisheries.

This is a common game with these people. Sometimes they talk out
of one side of their months for their convenience, and at other times
they talk out of the other side of their mouths.

MR. ALEXANDER. One other final type question. The task force
proposal recommends a unified management system of sorts for the
tribes, but not for the State. Could you comment on that?

MRr. McMINDs. Run that by me again.

MR. ALEXANDER. The task force proposal for the tribal commercial
management zone recommends a unified management system for the
tribes, with the exception of the Quinault area, the tribal commission,
but does not recommend a unified management system for the State,
as I understand its plan.

Could you comment on that as to management entities, or groups
of management entities?

MR. McMinps. Well, as Billy Frank said, if they could get the
politics out of the management of the fish, we’d have some. Politics
dictate that this special interest group, steelhead fishermen, lobbied to
get the State legislature to make a State game fish out of the steelhead,
and really that fish is not the property of those steelheaders and it
shouldn’t be interpreted that way. It denies access to that resource for
all but a special group of fishermen.

They say, “Well, we’re serving the country because we’re selling all
kinds of stuff, motels and things like that,” but it is a special interest
resource thing. Now, that’s the politics.

Okay. Get into the water which raise the fish. Just recently on the
Columbia River, 1.2 million acre feet of water were allocated to
reclaim the Columbia Basin, and when there are already surpluses of
wheat and that 1.2 acre feet is taken away from a resource that has
a crisis—who is kidding who in some of these situations?

This is the State department of ecology doing that with the blessing
of the Governor of the State, responding to political pressure, pressure
that doesn’t make much sense.
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And because we as Indian people sit down here with a handful of
votes—and we are indeed a mini-minority—we can’t get recognized,
even to the point where this a critical issue for the United States. The
renewing of renewable natural resources is a critical issue. You wipe
out a renewable natural resource, and you’re done.

MR. ALEXANDER. Mr. Frank, do you have any additional comments?

MR. FrRaNK. One of the things that I’d like to bring up is, the steel-
head problem is not the problem. Decommercializing steelhead is not
the problem. We’ve met with the sports groups over the past 2 years
several times and they took a hard line of decommercializing steel-
head.

We tried to make them realize that that was not the problem,
decommercializing the steelhead. Once we decommercialize steelhead,
then the Indian people have good enhancement programs on steelhead;
they benefit by it. The State of Washington don’t, period. That would
be one of their downfalls.

As far as the Boldt decision is concerned, the Boldt decision is not
the problem. You've heard it here today being, by the non-Indian
groups, that it is a problem. It is not the problem. The implementation
of that Boldt decision is—can be implemented to where the salmon
resource is not destroyed, which is being destroyed right this minute.

And the problem is the political situation that the United States is
in now. And this lady right over here, Mrs. Freeman, is right on when
she says that we better be careful of what we’re doing right now, the
State of Washington and the United States Attorneys that are
representing the Indian people, as far as treaties are concerned.

MR. ALEXANDER. Mr. Kinley, do you have any additional comments?

MRr. KINLEY. I don’t—you know, it’s the attitude. I think this is why
you’re out here. It’s the attitude of the people that live in this State
that we’re fighting. They refuse to accept us as managers. I think that
any one of our fish managers that manage, that manage fish, could
manage fish. I think your management is as good as your technicians
beneath you are. These are the people that make you.

As far as having, you know, technicians, we’ve got to go a long way
to train Indian biologists to work for Indian people. At the present
time we’ve got to depend on non-Indians for this type of advice on our
fisheries, and you just wonder how far you can trust them. There are
certain individual non-Indians that are dedicated to the Indian cause,
just like there are certain legislators in the government that will stand
up for the rights of minorities.

But when you screen and hire, sometimes you can’t hire the best
because the best is not on your side. So that you’ve got to come up
with some young biologists fresh out of school and train them if
they’re non-Indians, and if they are Indians, when we get them nearly
trained to where they would recognize them, you know, and they
recognize a degree more than they do actual experience, because I’ve
seen it within this program myself, that we bring young Indians out of




128

college that have not had the work experience and we Kkill them. Ac-
tually, we’ve got to train them to what they’re supposed to do; they’ve
never had the work experience.

I think we’re quite a ways of getting our own technicians, Indian
technicians, that we can depend on. We have a few non-Indians that
we’ve got to screen. And as I say, then we’ve got to also bring in inex-
perienced ones and train them. To be honest, we’ve got to brainwash
them to think like we do.

This is the situation that we face as Indian people. On our reserva-
tion our fisheries program was initiating this life-saving program that
Seattle has here, and we got training money and was training people.
Then the Bellingham Herald and people come out and said, “We don’t
think that white people would accept Indians to, if they had a heart
attack or something, in an emergency.” So, you know, this is the type
of a thing that we’re actually fighting here.

Now, in the fishing situation itself, we’ve had poor enforcement.
We've had various stealing of gear—nets, boats, motors, and stuff like
this. We can’t get this Federal enforcement to do anything about it.
We have over 67 cases reported to them.

About 2 days ago we had a pusher of dope on our reservation that
shot at three young Indians, and they had stolen some marijuana or
something, and he come right into the house and shot at them, and
they run off, and they may have shot more than that.

We reported this to Seattle, and we still haven’t had no response
from them. And I called them on some net stealing that went on on
the reservation—we knew where the nets was—and [ talked to our
local FBI in Bellingham, and he told me that he wouldn’t come out
on our reservation for less than murder. And I felt that if he would
come out there, there might be.

They build this attitude to a thing, and I can document that maybe
60 cases that we have on file with them, and this last one just within
the past 4 days that there was a shooting at our people. And this guy
lives on the reservation; he’s a non-Indian. And they still wouldn’t
come in; they haven’t come in up to this date. I called home 2 hours
ago.

This is the type of thing that we face, and this is why that we can’t
accept nothing less than co-management.

CHAIRMAN FLEMMING. Commissioner Freeman and I appreciate very,
very much the way you have responded to Mr. Alexander’s questions,
and the kind of information that you have provided us for the record.

You are the final witnesses in this hearing, and I think you all know
that this is a part of a national study that the Commission is making.
We are going to hold a national hearing, full Commission, in Washing-
ton in the latter part of January, and this record, of course, will be
a part of it.

We will weigh the evidence that we have received here, as well as
the evidence that we’'ve received in Rapid City, South Dakota, a few
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weeks ago and the evidence that we will receive in Washington, D.C.
And then we’ll make our findings and recommendations to the Pre-
sident and to the Congress. We are very, very appreciative of your
being here and sharing with us your experience and your insights in
this matter. Thank you very much.

As I indicated just before the recess, we do provide nonsubpenaed
witnesses with the opportunity of making 5-minute presentations. If I
could be provided now with the list of persons who have registered
with the staff, we can proceed to that, and that will be the final part
of the hearing.

I have been provided with the-names of eight persons who indicate
a desire to testify in accordance with the rules that were set forth at
the opening of the hearing.

Mr. Kaplan, who is our regional attorney here, will call the names
of the persons who have registered. Their names will be called in the
order in which they indicated a desire to be heard.

The Commission operates in this connection under a 5-minute rule,
which we have to rigidly enforce in fairness to all of the persons who
are involved. These witnesses will be put under oath.

I notice that there are eight, so we’ll call them four at a time. They
can come forward and I'll swear the four witnesses at a time. Mr.
Kaplan will introduce them. He will keep time. He will notify the wit-
nesses 1 minute before their time expires.

The witness may complete the sentence. If the witness has a written
statement, the entire written statement will be included as a part of
the record. You may proceed.

MR. KaprLaN. Will the following people please step forward. Chris
Melroe, Richard M. Briggs, David Sohappy, and Jim Sohappy. Remain
standing, please.

CHAIRMAN FLEMMING. Not everyone is responding. So, let us call the
names again.

MR. KapPLAN. Richard Briggs, Mr. Paul Centarello.

MR. CLINEBELL. Mr. Chairman, Paul Centarello asked me to speak
in his stead for the National Lawyers Guild. I'm from the same or-
ganization. He’s not able to be here today.

CHAIRMAN FLEMMING. What is your name?

MR. CLINEBELL. John Clinebell.

[Christine Bailey, David Sohappy, Jim Sohappy, and John Clinebell
were duly sworn.]

TESTIMONY OF CHRISTINE BAILEY

MR. KaPLAN. Would the person coming in place of Chris Melroe
state her name, address, and occupation?

Ms. BaiLEY. My name is Christine Bailey. My address is 343
Northwest 74th in Seattle.

CHAIRMAN FLEMMING. Now, wait a minute. Your name was not
called. Did you register?
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Ms. BaiLEY. Yes, I did. I registered with Paul Alexander today and
told him I would be testifying in the place of Chris Melroe.

CHAIRMAN FLEMMING. You're a replacement witness for Chris Mel-
roe?

Ms. BaiLEY. Yes.

CHAIRMAN FLEMMING. I see. Go ahead.

Ms. BAILEY. And my occupation, I do community work in organiza-
tion with the Native American Solidarity Committee in Seattle.

MR. KapPLAN. Thank you. You may begin.

Ms. BaiLey. I think in dealing with the task force there are two
major things of concern to our organization. And in the Native Amer-
ican Solidarity Committee, the main thing we do is work with non-In-
dian people. And the basis about Indian sovereignty and self-deter-
mination, we support these things. And the main reason we do this is
we feel there are connections between the lives of Indian people and
non-Indian people; there’s a common interest there. And perhaps the
most basic of these is that we’re all living on colonized land. We're
either living on colonized land or we’re living on Indian land.

The basis for our being able to live there is the treaties. And those
treaties were made as nation to nation. And they are protected by the
United States Constitution as being the supreme law of the land, su-
perior to any State law.

We see that what the task force has proposed, if it were to be put
into effect, it would abrogate the treaties altogether. Our organization,
which is a national organization, and the communities that we
represent and we talk to are totally opposed to any abrogation of the
treaties.

We understand that fishing is the economic base of the Indian cul-
ture in the Northwest, and we understand the extent to which Indian
cultures have been decimated. We understand the force which is being
put upon Indian people to negotiate under this task force, with the
threat of total abrogation of their treaties, the total theft of what little
land they have remaining.

We understand that these things are being hung over their head in
the U.S. Congress. We are totally opposed to that. The other thing I
feel that the task force has done is that it has eliminated the hearing
of phase two of the Boldt decision, which would have dealt with en-
vironmental issues.

I feel that this is, you know, may be good or bad. I don’t know. But
it’s unfortunate in that it did not bring out to the general public
knowledge the environmental degradation which has gone on under
State mismanagement of fisheries and under the Federal Government’s
failure to enforce these treaties.

With all due respect to non-Indian fisherman, I really feel that they
have been cheated in this, but not by the fact that Indians have finally,
after fighting—the first Indian fishermen were arrested maybe in 1913,
1915 for illegal fishing. You know, they’ve been striving for these fish-
ing rights for a long time.



131

MR. KAPLAN. You have | minute remaining.

Ms. BaILEY. I feel that non-Indian fishermen, you know, they have
gotten a raw deal, but it is not because of U.S. v. Washington and it
is not because of Indian people. It’s because of the neglect and
mismanagement of the State government and the U.S. Government.

I believe that a lot of this—these Indian men who were just up here
talking about politics were hitting the crux of the situation.

CHAIRMAN FLEMMING. Thank you very much.

MR. KaPLaN. Will the person speaking in place of Dr. Briggs please
state his name?

CHAIRMAN FLEMMING. You were not here when your name was
called?

MR. KAPLAN. I'm sorry. In place of Mr. Centarello.

CualRMAN FLEMMING. No, the next name is David Sohappy.

MR. KAPLAN. Mr. Sohappy, would you please state your name, ad-
dress, and occupation?

TESTIMONY OF DAVID SOHAPPY

MR. SoHAPPY. My name is David Sohappy. I live at Cooks Landing
on the Columbia River. I'm a fisherman. I've been a fisherman most
all my life. I was the one that got Sohappy v. Smith started, and U.S.
v. Washington took that up, redefined everything. But they did not
define everything that the true Indian understands, the way my father
here understands, the way everything is written, what the white man
understands, not the way we understand, the way us true Indians that
speak our own language.

We could take that treaty and present it, and it comes out way dif-
ferent, like they say, “in common with the citizens.” But to the Indians
that meant “in common with,” the way the interpreters interpret it is
“in common with,”” like four tribes that are affected on the Columbia
River, the Nez Perce, Umatilla, Warm Springs, and the Yakima.

That meant to the Indians that they were going to fish in common
with their neighbors. They didn’t think they were going to include the
white race in that. That’s the way the Indians understood it, and that’s
why all this litigation going on is all wrong—everything.

I should have stayed on that case when I first won in Sohappy v.
Smith. That was a complete victory; there was absolute treaty rights
in there that the Indians had, their reserved right, nothing granted, the
way I understand it.

Now, we’ve been harrassed down there. I fish there all the time. I
don’t care if it’s closed or not because I exercise my rights the way
I understand it. I fish for ceremonial purposes because we have
ceremonies all year round, deaths and everything else. That is our reli-
gious way of life, and the Columbia River is our sacred river. That’s
why we have ceremonies, in memory of people who have drowned in
that river. And that river is our sacred river, and mountains where we
hunt and gather berries and dig roots—it’s all sacred to us.
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When you have anything like that pertaining to religion, the State
or government has no right to regulate anybody from exercising that.
You cannot tell anybody what church he can go to. That’s the way
my understaniding of that whole thing is.

On these other issues, they talk about abrogating treaties. The way
I understand it, my ancestors said that treaty was to stand as long as
that mountain stood there, as long as the sun rose in the East, and long
as the grass grows green in the spring and rivers flow. To me, that
meant forever, not to be abrogated or changed or done away with any
other way. That's the way the old people talk. That was their un-
derstanding.

And now the law book says that the treaty should mean the way the
Indians, the unlettered people, understood it, not the way the white
people understand it or interpret it.

MR. KAPLAN. You have | minute remaining.

MR. SoHaPpPy. All this time I’'ve been fishing down there, I’ve been
harrassed by the game [department] and department of fisheries, con-
fiscating my gear at nights. They don’t come out in the daytime; they
come at nights. I go up there and claim my nets; they say, “No.”

They just steal it. They don’t give you no kind of ticket or anything.
I even asked for a citation, so I could get into court. I finally got one.
All they charged me with was possessing a food fish, one salmon. I'd
like to get that heard by the people over here, because they just totally
deny the Indian fishing when they open the lower river for all kinds
of fishing.

MR. KaPLAN. Thank you, Mr. Sohappy.

CHAIRMAN FLEMMING. Thank you very much.

MR. KaPLAN. The next witness will be Jim Sohappy, who will speak
in the Yakima language. His son, David, will translate.

TESTIMONY OF JIM SOHAPPY

MR. Sonarpy. My name is Jim Sohappy.

MR. KAPLAN. Address and occupation?

MR. SonAPPY. A farmer in Harrah, Washington. I’'m the only one
left from my generation. I'm the only one left from when my grand-
father went overseas and made treaties way back in the 1740s, and he
spoke there. He made treaties.

At that time, they made an agreement that the State had nothing to
do with regulating Indians or anything. All they wanted was to trade
on their land. They were fur traders of the Hudson Bay and Northwest
companies.

They took my grandfather from Priest Rapids overseas. And at that
time, they took him along the river with a canoe and he marked all
the places that were usual and accustomed fishing stations for the Indi-
ans.
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After he got through marking all them places, he went with the peo-
ple to go overseas, and.he was gone for 20 years. That’s one state-
ment, a history of what one of our people had to go through.

His mother and his grandfather, they got a homestead in Walla
Walla country, Palouse country. His mother and his father and the
people that live on the Columbia River, they were told that they could
live the way they lived all their lives without no bother from any State

government, that they could go up and down the whole Columbia as
they please.

My grandfather went where you see a light and the land laying that
was claimed by the Indians for him to live on for the rest of his life.
Since time immemorial they have lived on that land, on game and fish,
where they traded with the other tribes.

MR. KaPLAN. You have 1 minute.

MR. Sonarpy. And today I come with my son because I see signs
that are not right now, the way the white race is encroaching on Indian
land. That’s all I've got to say right now. I’ll have more statement later.

I was in Washington, D.C., 2 years ago and didn’t have an in-
terpreter to tell my story down there.

CHAIRMAN FLEMMING. Thank you very much. Please tell your father
that if he desires to add to the statement in writing, we would be very
happy to include it in the record of the hearing.

MR. KaprLaN. Will the gentleman speaking in the place of Mr. Cen-
tarello identify himself, his address, and occupation? Thank you.

TESTIMONY OF JOHN CLINEBELL

MR. CLINEBELL. My name is John Clinebell, and I'm speaking in
place of Paul Centarello on behalf of the Seattle chapter of the Na-
tional Lawyers Guild. I'm an employee of the Puyallup Indian Tribe.
I'm an attorney for the tribe.

The Puyallup Tribe is one of the native nations which has aboriginal
and treaty fishing rights in the Pacific Northwest. I'd like to make
several points. The first is, it seems to us, that the creation and opera-
tion of the task force is part of a larger strategy or policy in a couple
of ways.

The first way is that i’ simply the latest chapter in what’s been a
long history of attempts to take away the fishing rights from the Indian
people. The earlier witnesses described the ways in which the task
force proposal would diminish or take away those rights. As I say, it’s
simply another attempt to do that, after earlier attempts in the court
system and out on the waters have failed to take away those rights.

The second way, in which we believe it’s part of a larger strategy
or a larger policy, is that the United States and the business interests
which have such a heavy influence over its policy have for, throughout
the history of this country, prospered by exploiting the resources and
peoples in other areas of the world.
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They are having a harder and harder time doing that now. And the
United States is being forced to look more within its own backyard,
within its own country, to find a source for these natural resources.

They are finding that quite a large—quite a significant share of those
resources are within Indian reservations. And they realize that if they
are going to be able to exploit those resources to the extent they want
to, that they’re going to have to reduce or take away the control which
Indian tribes have over their resources.

We believe that the creation of the task force is part of a policy,
of which several recent Supreme Court decisions are also a part, to
reduce the control that Indian governments have over their resources.

The second point I'd like to make is that, is to point to the very
striking and alarming similarity which the task force proposal has to
the termination legislation which was passed by Congress in the 1950s.
If you’ll recall, that legislation essentially took away the status of Indi-
an tribes, the existence of Indian tribes as unique peoples, as govern-
ments and nations in-return for money.

The task force proposal would do much the same thing, in that it
takes away or would take away the governmental status or some of the
governmental authority of the tribes in return for finite block fish, or
rather there’s a promise of a certain number of fish.

There are at least a couple of ways which the task force proposal
would do that, would reduce the management, the governmental
authority, and status of the tribes. They’ve been mentioned earlier.
One is the fact that it would require the Indian tribes to structure their
governments and to govern there, to manage the fisheries in a form
that’s been dictated to them by the task force.

The second is that it takes away much of the management preroga-
tive, much of the area, and much of many of the functions over which
Indian tribes exercise management authority and gives it back to the
State of Washington.

The third point I'd like to make is that we find it quite alarming,
as it has alarmed a number of other witnesses today, that the United
States seems to be, and has already, simply abandoned its responsibili-
ty to enforce, not only its duty toward Indian people, but the law as
stated by the courts.

MR. KAPLAN. You have 1 minute.

MR. CLINEBELL. The idea that the United States Attorney should sit
up at this table and tell you that because there has been what he in-
terprets as a large public outcry against the rights of a small group of
people, that as a result of that process, the United States is simply
going to say there’s no way of enforcing those rights, and that we
simply have to find another solution, whether it’s legislative or whether
it’s another trip back to courts,-is, as Commissioner Freeman stated,
a very dangerous principle. And we think it should not be tolerated.

There are a couple of other points I'd like to make, so I’d like to
ask permission to file a written statement we have prepared, after the
session.
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CHAIRMAN FLEMMING. We’d be happy to have it.

MR. CLINEBELL. Thank you very much.

CHAIRMAN FLEMMING. Counsel will call the remaining witnesses.
Thank you all very much.

MR. KaprLaN. Will the following people please step forward: Richard
M. Briggs, James K. Steen, Donald F. Bellinger, and Jack Steen.

[Richard M. Briggs, James K. Steen, and Jack Steen were duly
sworn.]

TESTIMONY OF RICHARD M. BRIGGS

MR. KapLAN. Beginning with Dr. Briggs, will you please state your
name, address, and occupation?

Dr. BriGGs. Yes, I'm Dr. Richard Briggs. I'm a gynecologist and I'm
on the faculty of the University of Washington. My address is 1435
Southwest 152nd Street in Seattle.

I'm coming to this hearing representing the National Coalition to
Support Indian Treaties, which I had the honor to found a little over
1 year ago, and which is actually made up of individuals and groups
of people—non-Indian people, including the American Friends Service
Commiittee, the Lutheran Church of America, the Social Ministries of
the United Methodist Church, the Washington State Catholic Con-
ference, the Minnesota Conference of the United Church of Christ, the
Unitarians for Social Justice, the Church Council of Greater Seattle,
and the National Lawyers Guild, from whom you heard momentarily.

Actually, as non-Indians, why did we form this coalition? We formed
it primarily because we could see an incredible encroachment on the
civil rights and the treaty rights of our Native Americans. We could
see that they were being usurped.

But, most important was the fact that we could see the incredible
unfairness. I personally had been involved in Indian issues for a
number of years. And [ remember the “busts” on the Puyallup and on
the Nisqually River.

I remember the department of game and law enforcement officers
going out, so we were told, on their own time, taking away Indian
gear, confiscating it, as Mr. Sohappy has already mentioned, without
so much as a care. And this was obviously great injustice.

Then [ heard that—all right, fine—“Indians, you go to court, you go
to white man’s court where I promise you will get justice.” So, they
went to court, and lo and behold, the white man found that the Indians
were winning some court cases.

So, then, they wanted to change the rules. Of course, the change in
the rules has taken partly the form of introduction into the House of
Representatives of a number of bills, which I will not, of course, go
into at this point.

What is the Indian to think? What are concerned citizens like our-
selves to think? We often in our—and we are primarily an educational
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organization—we often quote Pastor Niemoller, “In the days of Nazi
Germany, they came for the communists, and I wasn’t a communist,
so I said nothing. They came to the Jews and I wasn’t a Jew, so I said
nothing. And then they came for me.” And that’s kind of the attitude
we take in this. We see, to some extent, perhaps, a conspiracy with
the Indian as the scapegoat.

The tragedy is that the Boldt decision did not give the Indian
anything. The Boldt decision simply reaffirmed what our nation had
originally affirmed with the Indians at the time of the treaty-making
back in the 1850s.

There was no allocation in those days. The Indians got 100 percent
of harvestable run. And so now it’s 50 percent of the harvestable run.
And then the task force would make it 40 percent, or perhaps at some
future date, the task force would, in fact, make it a nice, happy, free
enterprise system out there where the resource is dwindling and dwin-
dling.

I’m sure you’ve heard through today the fact that there were 13 mil-
lion salmon caught back in the early 1900s in Puget Sound, and as
recently as 1971, perhaps 3 million were caught.

The Indian, historically, is fishing at the mouth of the rivers. And
of course, some Indians fish out to sea. But with this incredible pres-
sure upon the resource, with a totally uncontrolled trolling fishery and,
until recently, an uncontrolled foreign fishery, I don’t see how nor do
any of the members of our organization and the marine biologists
we’ve talked to see how it would be possible to simply accomplish tak-
ing care of an uncontrolled fishery with just an increase in the
resource.

MR. KaPLAN. You have 1 minute remaining.

Dr. BriGgGs. The main fact, however, simply is that the Indian has
been the scapegoat. And quite frankly, I would charge the State of
Washington as a real culprit in this, not the gillnetters, probably not
the trollers, certainly not the Indians.

The State of Washington is illegally in violation of the treaties, has
told non-Indian fishery groups to go out and spend hundreds of
thousands of dollars on gear and run up and down the oceans trying
to catch a fish.

Even today, or at least as recently as late last year, the gillnetters
had to call a special line to find out whether the fishery was legally
closed by Boldt, because the State supreme court was unwilling to
agree to the Boldt decision.

It’s an incredible situation. And I dare say that it’s the State of
Washington that is really at fault here. Thank you.

CHAIRMAN FLEMMING. Thank you very much. If you’d like to file a
longer statement with us, we’d be very happy to make it a part of the
record.
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TESTIMONY OF JAMES STEEN

MR. KAPLAN. Mr. James Steen, will you please state your name, -ad-
dress, and occupation?

MR. STEEN. My name is James K. Steen. I live at 5910 49th Avenue,
southwestern Seattle. I'm unemployed at the present time. Taxpayer,
can’t afford a lawyer. But may I proceed?

MR. KaPLAN. Yes, sir.

MR. STEEN. I got pretty confused in this issue and I've watched it
over a period of time on the radio, televison, and news media. Like
I say, I can’t afford a lawyer. So, I went down and I got some books
and started reading on the American government. It says, “a relative
rank of laws in the United States, the number one, the top dog, is the
United States Constitution. Number two, the United States statutes and
treaties, which are on the same level,” then it goes on to cities and
counties, so forth.

It says this: The Constitution of the United States is the supreme law
of the land, and every other law is subordinate to it. If Congress passes
any statutes which conflict with the Constitution of the United States
or if the President and Senate make any treaties which conflict with
the United States, such statutes or treaties will not be enforced by the
courts.

Now, it’s very obvious our former Governor of the territory couldn’t
go around here making treaties that violate the Constitution and the
treaties didn’t. But Judge Boldt’s interpretation does violate it.

When he tells one man that “you can fish,” and the other ‘“‘you
can’t,” that there is violation of the traditional laws of the white man.
And that’s what I have to say about the Federal judge.

Now, on the State fisheries department, it says in the State constitu-
tion that public taxes shall be used for public funding. The State fishe-
ries department is licensing a privileged few to harvest a natural
resource which is public funded. The State constitution specifically
states that it’s designed to protect and maintain the individual’s rights.

In here, it says: ““Special privileges are prohibited.” It also states that
State taxes shall be used for public purposes. The U.S. Constitution
has a list that we know as the Bill of Rights and I believe it’s number
10.

It says that if one citizen enjoys a privilege in this country, it won’t
be denied to the next. So, I think the State of Washington should be
looked at in regards to Federal monies that they are receiving from
the Federal Government, because the State fisheries department dis-
criminates with the money when they say, “You can have a license,
and you can’t.”

That’s all I’ve got to say.

MR. KapPLAN. Thank you. Mr. Jack Steen, will you please state your
name, address, and occupation?




138

TESTIMONY OF JACK STEEN

MR. STEEN. My name is Jack Steen; I live at- 22106 28th South, Des
Moines, Washington. I have my mailing address the same as my
brother because of problems in the neighborhood where I live.

Since they use State and Federal funds from the public treasury to
operate the fisheries department and to limit licenses to a certain few
people with the public funds, it seems like to me this is discrimination
100 percent.

They talk about the commercial fishermen that are fishing are violat-
ing the law, and it’s against the law to fish, but it’s also against the
law, from my understanding, to discriminate.

Now, so many people have said that their fishing is going downhill.
Well, then, why doesn’t the fisheries department, how are they able to
supply fish eggs to Chile and to France and to other countries, so they
can start their own business, but not buy our fresh fish or marketable
products?

The fish they find in this country before the non-Indian came along,
the white men came along with their hatcheries and all that, and the
fish—there were plenty of fish and the streams were flooded with
them.

Now, since this hatchery business, they keep on saying the hatcl}e—
ries are handling all they can. Why don’t they let the fish run wild in
the rivers? If you look at a map between Cape Flattery and the Colgm-
bia River, you’ll see about a hundred creeks, rivers, and streams.

How many fish are they ever put in, even they didn't all produce,
they should supply all those. On this limitation of licenses and putting
people out of work, they keep on complaining about people on wel-
fare. We've got people here that can work and want work, but they
won’t let them work.

A lot of men in the fishing business are from age 40 to 70 years
old. If they were retrained who will hire these older people? There are
a great many serious problems involved altogether, but as far as the
limitation of licenses, discrimination, selling of fish eggs, and if you
have any of your committee go down and go through the Washingtop
State Department of Fish books, find out how many tons of eggs arg
sold for caviar, or labeled as diseased eggs, are sold for caviar. Gg
back through the years.

There are many, many things. I can’t recall them all right to thg in-
stant. But I will go over this, and I wish to submit a letter to bg added
to the record when I can more clearly think and submit the rest of
the material I have in mind.

I realize the limitation time. And I thank you very much for this op-
portunity to say what I have. Thank you.

CHAIRMAN FLEMMING. We are very happy to receive your communi-
cation.

MR. KarLan. Will Mr. Donald F. Bellinger please step forward.
Please begin with your name, address, and occupation.

[Donald F. Bellinger was duly sworn.]
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TESTIMONY OF DONALD F. BELLINGER

MR. BELLINGER. My name is Donald F. Bellinger. I live at 820 Cher-
ry Street, Apartment F, Seattle, Washington.

I'm a Native American research assistant for the Duwamish Tribe,
dealing mainly with statutory law, legal background on fishing.

First of all I'd like to submit a ‘letter that was written to the Times
on April 3, 1978, and 1 subsequently asked that they print the letter
in the edltorlal And I'd like to have somebody from the staff read it,
because [ m coming out of a reaction from a penicillin pill. So, I'm a
little shaky ‘heére.

CHAIRMAN FLEMMING. I'll be very happy to make that a part of the
record. Yp:u want to make this a part of the record; is that right?

MR. BELLINGER. Yes, I would like to have it read.

CHAIRMAN FLEMMING. You would like some of your time used for
the purpose of reading 1t"

MR. BEL‘LINGER I would rather have somebody else read it. And I
think from' there, I'll Just go into a couple more matters.

CHAIRMAN FLEMMING I just want to make it clear that this counts
against your 5 mmutes

MR. BELLINGER. ?’es Well, I want the Commission to be aware of
this letter and the fact tt:hat it wasn’t published. That’s mainly the pur-
pose of submifting it.

CHAIRMAN ,FLEMMXII\}IG Fine. We'll take note of it and make it a part
of the recorgl and then you can proceed with the comments that you
want to make.

MR. BELLINpER Thank you. The reason why I suggested reading it
is because the’ letter pertained basically to several important matters
that I think all the public, Indian and non-Indian, persons that are in-
volved with the ‘enforcement should be made aware of, and that is that
it has come out now that at least 40 to 50 percent of the chinook run
is being confiscated, as we’ve heard from prior testimony, off the
shores through interception.by the Canadians.

Thirty percent of the fall run of the chinook is being taken. The
tragedy of this thmg is that there are 13 landless tribes in western
Washington that have treaties and agreements with the United States
Government, and they re not even allowed to fish for even subsistence
allowance. I

I happen to work for the Duwamish Tribe, whose number is now
about 225 senior adult persons and about 120 children. These people
have fished on the Duwamish River and its tributaries, Shilshole Bay
and Lake Washington; they’ve been in the U.S. v. Washington for 4
years. And the records will show and the criteria set down in the
courts that all of the evidence that would support their being able to
fish at their usual grounds has never been presented to the court.

We argued and begged the attorneys to submit the evidence like the
Indian Claims Commission findings on which the Government had
agreed to pay the tribes $1.35 an acre for the land area here has not
been put before the court.
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So, we have a disparity, an injustice, that’s happening right before
our eyes. And taxpayers’ money, Indian and non-Indian as well, is
going down the tubes in a lot of this lost motion.

A matter that pertains to interception by the Canadians I think is
a germane issue that is contingent upon the entire settlement of this
case. This whole projection that has been put out by the task force
ties in dramatically to the type of negotiation that Canada and the
United States come up with in settlement.

And all the projections you get in your enhancement and your
escapement programs are all theoretical, if you look at the charts,
because until you can come up with a certain percentage of the catch
off the coast that would come into the Sound and into the tributaries
of the rivers and the streams, you have nothing. It’s all a farce.

MR. KAPLAN. You have 1 minute remaining.

Mr. BELLINGER. So, I would suggest to this Commission, and I know
that we had an hour and a half notice on knowing that this hearing
existed. And my tribal chairperson is tied up with other matters, and
we have been assured by the staff counsel that we can submit written
additional testimony.

We will try to contact some of the other tribes so that they can sub-
mit, too. And we appreciate your interest, in coming out and giving
us an opportunity to be heard.

CHAIRMAN FLEMMING. Thank you very, very much. This hearing is
adjourned.

[Whereupon, the hearing was concluded at 5 p.m.]
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Exhibit No. 1

[6335-01]
CIVIL RIGHTS.COMMISSION
WASHINGTON STATE
Heoring

Notice Is hereby given pursuant to
the provisions of the Civil Rights Act
of 1957, 71 Statl 634, as amended, that
a public hearing of the U.S. Commis-
slon on Civil Rizhts will commence on
Angust 25, 1978, at the Federal Build-
ing, Room 514, 1915 Second Avenue,
Sealtle, Wash. An executive session, if
sppropriate, may be conyened at any
time before or during the hearing.

The purpose of the hearing is to col-
lect information concerning legal de-
velopments .constituting a8 denial of
equal.protection of the laws under the
Constitution because of race, color, re-
ligion; sex, or national origin, or in the
administration of justice; particularly

_concerning American- Indians;, to ap«
pralse the laws and policies of the Fed-
eral Government with- respect -to
denlals of equal protection of the laws
under the Constitutloz; because of
race, color, religion, ‘sex, or natlonal
origin, or in-the administration of “jus-
tice; particularly concerning American
Indians; and to disseminate informa-
tion_with respect to denials of equal
protection of the laws under the Con-
stitution because of race, color, reli-
glon, sex, or national origip, or in the
administration-of justice, particularly
eoncern!ng American Indians.

Dated at “Washington, D.C., July 24,
1978..
ARTHUR S. FLEMMING,
_C’ha.irmn&
IFR Doc-78-20849 Filed 7-25-78: 8:32 am?

L.
FEDERAL REGISTER, VOL 43, RO. 144—WEDNESDAY, JULY 25, 1978

Page 32320
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Ezhibit No. 2

TESTIMONY OF .JOHN MIRKEL,
AND JOHN HOUCH BEFORE T
S. CIVIL RIGHTS COMIIISSICH
ON AUGUST 25, 1978

‘.

‘We are pleased to provide this testimony and we-wish o

beqgin by thgnking tne United States Civil Rights Comaission

for permitting us to postpone this hearing until :he

completion of our work as a ReGional Task Force. We will

keep our testimony short and specific to the history of the

Task Force and some of the concepts behind our »lzn in

to allow as much time as possible for the cuesticrs from the
Civil Rights Commission. started
in the spring of 1977. It was. born out of the zealization
that the fishing controversy in the Northwest was not
heading towards some resolution but rather towards increased
conflicts: conflicts between the State and Federdl courts,
conflicts between law enforcement and non-indian fishermen,
and sone sighs of increasing conflicts between Indian and
non-Indian fishermen. Everyone shared a sense of concern

and apprehension about the breakdown in law enforcement, the

increcased tension and the
of the presently existing
present authority to cope

is a controversy in which

and eguity on their side of the issue.

hostility and the apparent failure
management entities uandar their
with the problem. Further, this
each side can lay claim te justice

For & hundred yvears

the Indians have ciaimdd and attempted to establish that the
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treaties meant more than simply providing them access to the
fishing grounds like everyone else. In the last decads, the
courts generally, and particularly the Federal courts, have
accepted that theory and have vindicated the Indian claims.
The tribes now take the position that they have utilized the
Emerican judicial system to establish the ‘extent of their
fishing rights and that these rights should now be honored.
The non~-Indian commercial and spocts fishermen claim on
their side that when they entered the fishery years ago no
one informed them that the treaty rights entitled the tribes
to fifty percent or more of the fishery, that many of them,
like tribal fishermen, come from fishing families and want
to continue to f£ish and do not want be bought out or to move
into another profession. Aand, finally, they claim that one
generation of commercial fishermen are bezariny the entire
cost of implementing a treaty that benefits the entire
population of Western Washington and in a less immediate
sense the United States. It became clear that these claims
for justice could not both be satisfied under the status
guio. Thus, the Administration established a Task Force with
representatives of the three agencies, Commerce, Interior
and Justice, who have major responsibilities in the various

areas of this controversy. fThe Task Force was given the
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assignment to devise a new set of arrangements under which
the principal cencerns of each of the affected parties could
be accommodated.

In the late spring and early summer, after assemoling
our initial staff, the Regional Team held a series of
meetings and discussions with representatives of all of the
affected parties. These meetings, which lasted from three
to four hours apiece, were designed to allow ths leadership
of the affected parties to tell us what they saw as the
probleins and any possible solutions to those problems.

By midsummer we had completed the first round of
discussions with each of the affected parties and several
things hed become clear., First, that a major staff effort
would be reguired to compile, analyze, and disseminate data
and information to all of the affected parties in order that
a commonly accepted data base could be created for any
future discussions or negotiations. Second, all of the
major participants had substantial and deeply felt
disagreements in almost every area of the fishery. It was
clear that we had a long way to go if there was even to be a
chance for an agreed-upon settlement; and that putting all
of the participants in face-to-face negotiations at that
time would simply have led to further estrangement, bad
feelings and no progress towards a solution. 1In August

through September, the Regional Team and the staff held



146

and the staff held numerous meetings with represcontatives of
all the groups.on various particuler subj

probl£ms, Many of these related to the 1277 season wherve,
at one time -or another, every major group or institution
involved. in the salmon fishing season approached us and
requested that we investigate this issue. The failure to at
least look into the issue would have destroyed our
credibility. Therefore, a great deal of time was consumed
in issues that were of no long-term conseguance bui were of
short-term- consequence to either a tribe, the State of
Washington, or the non-Indian fisherman. BAlso, during this
period, we created a technical committee to review the State
and the tribes enhancenent proovosals. We chose
répresentatives with biclegical backgrounds from all of the
affected groups to participate on this committee.

Based on these preliminary meetings, discussions and
staff work, we requested that the participants submit
proposals to us suggesting alternatives or plans for
resolving the various critical issues. These were due in
early October and every major group involved submitted a
proposal of one form or another, ranging from a two to three
page Jetter up to an eight volume submission by the tribes,
containing hundreds of pages of alternative proposals.

Based on these submissicns, we issued a report on the

proposals, recomeendations and suggestions submitted by all
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interested parties through November 1, 1977. The paper was
organized around eleven topics, ranging from fichesries®
managément to gear regulation to enforcement resource
distribution, etc. Under each topic, the current problems
as described by the participants, apparent principles for
resolution, and the options posed by each of the
participants in our meetings and in their submissions were
Jaid out. This permitted everyone to understand the wide
range of aspirations and cancerns of the participants in the
fisheries. At that time, we reviewed again whether the
desirability of bringing the participants into the
tace~to-face negotiations, and based on their initial
resoonse to the Novembar paper, concluded that such
face-to~face negotiations would not be productive at that
time. Therefore, the decision was .made to set up an
intensive rouna or negotiations between the Task Force and
the participants on a group by group basis, using tne
November paper and our understanding of the viewpoints of
parties with different interests as a means of testing
possible alternatives on each group. The staff prepared
individual gear group and tribal fishing charts which
described that group's catch for all species and by each
species from 1970 to 1976. This catch-datar the proposals
that that group had submitted, and the November paper were

all used as tools to discuss the various options or




possibilities for resolving the major issue. In order to

maxzinize the amdéunt of time available for discussion with
each group, we decided to utilize a conference room in the
Olympic Hotel and thereby not wvaste time in travel or setup
or confusion over the location of a meeting place. We were
thus able to meet with three to five groups a day with the
meatings ranging from two to three and a half hours per
meeting. Thus, we not only met with each commercial
interest separately and the collective sports®
representative several times, but were able to meet with
individual tribes or treaty areas who had separate and
distinct fisheries possibilities and problems.

This round of negotiations continped fo

=

approximately a
month from early November until late December. TFrom
mid-December until early January, vwe drafted cur proposcd
settlement which was issued in mid-January. The comment
period and process was extended by the Cabinet, and so
indicated to the parties by Secretary Andrus on a trip to
Seattle, in order to permit the parkies, the State and the
tribes, and ultimately the commercial and sportsfishermen,
to engage in face-to-face negotiations in order to improve
upon or find alternatives to our plan. During this period,
we engaged in an additional round of discussions with anyone
vho requested such an opportunity in order to address

problems that were specific to a particular area or group
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of people and to rectify either omissicns cr the unintended
side effects of certain proposals in January. e then
inccrporated those areas of agreement between the State and
the tribes regarding enhancement and enforcement and
research and published our final propcsal in June of 1978.
We turn now to some specific areas of the plan. It is
not our intent in this presentation to discuss the
mechanical workings of the plan. Thoss are set forth in the
settlement document. It is rather our intent to discuss
some of the thinking and the rationale behind the various

proposals.

HAWAGEMINT SYSTEM FOR WASHINGICH STATE FISIERIES

We received a number of proposals and recommendations
from the state agencies, the tribes and numerous comments
from other affected parties regarding what was right and
wrong with the present management system and proposals for
alternative arrangements. These proposals fell in two
groups. The first of which was usually labeled "Single
Management Control®™ and the second which generally fall
under the category of "Commission Management." Given the
federal management presence under the 200-mile bill and
under the IPSFC, a consolidation into a single management
agency would have required federal management of the

fisheries, and consequently the preempting of the State
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fisheries and game department jurisdiction and tribal

his concecp

cr
cr

sdiction. 1Tt was evident immediately that

Yo
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was Qdﬁ acceptable to either the state agencies, the tribes
or the commércial and sports fishermen. In terms of lesser
consolidations, it was unacceptable to the tribes to
consolidate the managsment in the State agencies or a State
agency in ligbt of the past history of those departments,
vis—-a-vis the Indian fishing rights. It was unacceptable to
the coﬁmerclal fishermen to talk about altering the IPSFC
jurisdiction in any way. 2nd it was unacceptable to the
sportsmen to consolidate the steelhead management function
with the bepartment of Fisheries. Thus, after the first
several rounds of negotiations, it was clear that any
cons=nsus decision could not involve a single management
entity managing all salmon and steelhead fisheries.

The second concept, that of a commission, was proposed
on a number of occasions by various parties particularly the
tribes. This was a concept that was seriously considered
and reviewed by the Regional team. The most successful
commission management, that of the IPSFC, occurs where the
commission has its own staff free from the biases of either
party. The Commicsion and staff make all of the major
management and enhancement decisions and essentially only
the enforcement and execution are lefi to the individual

‘parties. This concept would have preempted most of the
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therefdre unacceptabie to both sidas. Thus, we began

developing a framework which would
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could mainta’in thz positive benefits of split jurisdiction,
namely open access to information, pure group review and
innovation, while at the same time minimizing duplication,
overlapping jurisdiction and in-season uncer:tainty. We
proposed prccedures requiring the parties to cooperate and

resolve differences prior to the fishing season which would

Lo}

maximize the advantages of split jurisdiction and minimize
s

3
many of the negative features. fThis was further reinforced
by establishing areas or zones of primary management
control. For the Faderal Government this would be from 3 to
20C miles and in the IPSFC area, the state would manage
sports fishing (for salmon and steelhead) within 3 miles and
throughout the state except on reservation and the state
would manage the major portion of the marine net-fishing
areas. The Tribal Commission, a new entity managing on
behalf of all the tribes, would manage the tribal commercial
management zones as laid out in the plan. The plan provides
several opportunities for problems to be resolved at the
informal level, at the technical level oxr bestween the
directors of the Department of Fisheries and the tribal

conmission. If that is not posszible, then the dissatisfied

‘party may raise the issue to the review bcard and the review
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board may indicate; bassd on the facks, that the agency with
the responsibiiity and accountability appears to bz acting
correctly or incorrectly. However, ths party with the
accountability and recponsibility may, if it chooses,
proceed ahead based or the advise of its own staff.
Bowever, in the event that the predicticns of the
dissatisfied parties turned out to be correct, then the
results present a guestion of food faith to the review
board. Should a series of such events re-occur a

number of times there would be a basis for the board to
suspend that agency's management functions until such time
as they establish that they are able to comply with the

settlement terms.

SALECH RESOURCE DISTRIBUTICH PLANW

Obviously, one of the most controversial elements of the
plan is what is opportunity to harvest salmon. The
commercial and sportsfishermen have responded to our plan by
claiming that we provided the Indians with too much
opportunity and them with too little. They charge that all
we have done is to implement the Boldt decision in a
slightly different format. The tribes on the other hand
charge that to accept this plan would be to ¥surrender" what
they have won in the Boldt decision and that the plan (when

compared with the status quo) does not sufficienily
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guarantee their, opportunity to harvest calpon. Cur plan was
designed to.meet the four guidelinés laid down by the
National Task Force. In develcping the plan to mzet the
guidelines, we ultimately settled upon ihe seven principies
listed ynder Chapter 5, beginning on page 152 aad running
through page 158. Tﬁg principles, as cgesaeralizations, did ‘
|
not cover every situ%tion and, in fact, in some situations
scme of the principléé‘would actually com2 into conflict.
For example, in the %?ter Straits, the iakahs have
historically had a wﬂﬁter troll fishery. Such a fishery
would f£all under Priﬁbiple.D of guaranteeing the opportunity
for harvest in treatgiterminal or a special fisheries.
However, this confliéts with Principie C, which states that
the right to particighte and harvest the surplus production
should be based on aé;equal opportunity fishery. In
situations like thisébne, we had to weigh the value of the
various options avai%@ble and determine both how important
the traditional fish%ry was to the one side and how-
detrimental or harmfﬁl such a decision would be to other
participants or to tﬁe resource. In this particulan
instance we decided to maintain the traditional fishery
while applying certain safequards or limitations that we
felt might be necessary either to protect the interests of
others or to protect the resource. We worked with each

maijor party during the course of our negotiatons fo
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deternmine what was necessary or desirable to insure a better
future for their people. It is our- belief that everyone who

remaind in the fishery after this plan ics

n

doptad wiil be
better off in the future than they are today. We Further
believe that we satisfied the terms of our four goals and
the principles discussed earlier in the area of rescurce

distribution.

STEELHEAD RESQURCE DISTRIBUTION PLAN

The steelhead issue was one of the most emotional and
difficult issues which confronted us. The sportsmen and

many public officials regquested that the Task Force urge the

[

tckal decommercializaticn of stedlhead with financial
cofpensation to the tribes. The tribes opposed the
decommercializaticn of steelhead and argued instead that we
should take a river by river approach discussing the
steelhead question with each tribe and attempting to reach a
solution on that basis. 1In their proposals to the Task
Force in October and NWovember of 1977, many tribes indicated
a willingness to replace the steelhead fishery with another
suitable fishery, but only on the condition that there was
no abridgement to their treaty right in terms of a

congrassional decommercialization bill. We ultimately

adopted that approzch as our own. Undsr our plan, the
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Nisqually and the Puyallup tribes would continus Lo fish for
steelhead. Three tribes, the Quirauit, Quileute, and Hoh
would continue to fish commercially for steclhead unti} such
time as certain specified salmon returns were available for
them to harvest. In the case of three other tribes, the
Muckleshoots, the Upper Skagist, and ‘the Tover Elwha, we
estimated that returns from the rescurce distribution plan
and enhancement would return earlier ‘than to the
aforementioned tribes, but not as quickly as to many

others. Therefore, we recommended an interim financial
compensation program, in addition to the long-term
enhancement and resource distribution benefits of the plan.
Through this procese, we attempted to weigh the present and
future economic dependence and the mixzed stock fisheries
problems of the tribes in each river system. Due to the
limited number of steelhead and the fact that steelhead are
the only major fresh water sport f£ish in the State of
Washington we attempted to replace the steelhead income to a
particular tribe with income from a species of salmon and
thereby increase the opportunity for sportsmen while not
depriving ‘the tribes of income oppdrtunitites. While this
compromise is difficult for either side to accept, in the
long run this will provide the most equitable means of

resolving this conflict.
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FLEET ADJUSTHMENTS, BUY BACX, 779 GEAR-~UD

These programs are described in Cheazters 7 and 8 of our
report. These programs were designed to substantially
reduce the total number of fishermen licznsed to
commercially fish within the waters of the State of
Washington and off the Washington coast. Second, the
program is designed to remove the tremendcus excess
potential which presently exists in each flieet and which
would wipe out the future benefits of the proposed
enhancenent program to the present fishermen. Third, the
proposal provides substantial economic relief for those
non-Indian fishermemn who wish to retire from the fishery
through the buyback program. Fourth, the program provides
for an upgrading and modernization of the tribal fleet.

This combination of programs must be reviewed in the
light of the need to reduce the overall fishing on the
presently existing stocks and as a major tool which we used
in order to accomplish resource distribution plan described

earlier.

CONCLUSTION
There are no perfect or easy answers to this controversy
which ‘has existed for well over a century. We do not
believe that the solutions that we have proposed are the

only solutions possible. Previously, we had indicated that



we would support
the participants
not been able to
nor have we seen
this proposal is

the participants
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any resolution of the remaining issues that
could agree upon. Unfortunately, they have
agree upon any other alternative schemes,
anything which has changed our minds that
a fair and equitable settlement, for each of

in this fishery and controversy.
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VOLUME I - TRIBAL REPORT

Volume I of this report contained a history of fishing and the fishing

rights struggle in the Pacific Northwest which provides baeckground information

needed to understand the current situation and the problems and questions which

now affeet the fishery. This second volume contains a discussion of several issues

and problems which are centrally important to Indian tribes and which must be

resolved and a statement of principles which must be included in any resolution of

current problems. Subsequent volumes will contain reports of individual tribes and

treaty areas which discuss particular situations, needs, and solutions.

L

Discussion of Issues

A. Some Important Misconceptions

Publicity which has been generated by the State of Washington and non-
treaty fishermen and spread by the media has created a number of mistaken
ideas among the public. It is very important that solutions to current problems
be based on aceurate information and understandings.

One very important misconception is that U. S. v. Washington created

the decline in the salmon fishery. In fact, the fishing industry in the State of

Washington was already in serious difficulty before United States v. Wash-

ington. As Volume I described, the size of most of the salmon runs had been
decreasing. Destruction and impairment of the fish habitat and water quality
in the area and management policies of the Washington Department of
Fisheries which seemed to change depending on competing economic needs
within the fishing industry but paid too little attention to the need for
protection of the resource contributed to this decline. (See discussion below.)

Yet despite the decline, the State of Washington continued to increase the
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number of commerecial fishing licenses. This resulted in increasing competition
among more fishermen and among different gear types for a dwindling number
of fish, a very inefficient and uneconomical situation. These factors, when
combined with the State's mismanagement of the resource (a factor which non-
Indian fishermen also complain of) meant that the fishing industry was having
serious difficulty and would have reached a ecrisis stage wholly apart from

United States v. Washington. The trial of that case simply focused attention

on the problem. The decision provided a econvenient scapegoat - Indians - on
whom to place the blame for the existing State and industry problems. Indians
have been and are vietims of the destruction of the resource just as non-
Indians are. In fact, they are more severely affected because of the
importanece of the resource to their lives and the special interest they have in
it because of their treaty rights.

Another misperception is that the introduection of tribal governments as
co-managers has created an unworkable situation. Rather than causing
problems, tribal management has been the catalyst for significant improve-
ment in management of the selmon resource. After decades of being excluded
from management, the Indian tribes have finally been able to have some input
and eontrol, bringing with it the knowledge of their fishermen to aid in
protection, enhancement, and rehabilitation of the resource. In addition, they
have hired biologists and technical people to lend their knowledge to the
process. Tribal fisheries are often centered in terminal areas. This fact has
allowed tribes to provide detailed and specific studies of the regions of origin
and adjacent streams. Thus, the store of knowledge on which to base prudent
regulation has been greatly increased. Further, tribal involvement has

provided a mechanism for reviewing action by state agencies and holding them
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accountable for their deeds and misdeeds which were largely hidden from
public serutiny before the decision. This exposure has made State practices
more visible to all fishermen.

Any management problems created after the decision in U. S. v.
Washington are more direetly traceable to the illegal actions of certain non-
Indian fishermen, the recalcitrance of the Washington departments of Game
and Fisheries, and by actions of the Washington courts, and not to tribal
governmental involvement. The seeming proliferation of other governmental
agencies which have a hand in fisheries management has occurred wholly apart

from the effects of United States v. Washington. Almost all of the federal and

state agencies which have input into fisheries or related matters were involved
prior to the courts' rulings on Indian treaty rights. With greater care now
required in management, those agencies have simply become more visible.
Other agencies which have become involved only since the decision have been
required to do so not because of any technical or management considerations
but because of the illegal actions of non-treaty fishermen. Absent the need
for the law enforcement functions of these other federal agencies, fisheries
management by the tribes and the State could proceed quite smoothly. In faet,
several cooperative management programs were developed which would have
coordinated the responsibilities and authorities of state and tribal governments
but were rendered inoperative by state court rulings.

As noted above, the involvement of Indian tribes in fisheries management
has improved the quality of management. It has permitted greater attention
to each river and fishing area, which results in better protection for each
individual stoek and also more sensible overall management. Also, the tribes

have established cooperative management committees and programs to
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harmonize fisheries management in the various areas of Puget Sound. Tribes
within each treaty area set cooperative fishing regulations. Plans have been
developed to eoordinate harvest and management by the State of Washington
in many areas under its jurisdiction, tribal involvement has significantly
improved fisheries management in Western Washington.

It is somewhat ironic that the positive advances being made by tribes in
fishery management are being affected by State ineptness.

As noted above, the tribes have developed cooperative management plans
within particular areas and between areas of Puget Sound. The effectiveness
of these plans depends in large part on knowing where non-Indian fishermen
will fish, The State's inability to control its fishermen plays havoe with the
tribal plans, and has an especially severe impaet on South Puget Sound tribes.

Fisheries management should be based not on what is simplest or what
has historically been used, but rather on what is best for the resource.
Management would be in much better hands if controlled by the Indian tribes.
They have fished the waters of Western Washington for eenturies, and
preserved the fish runs in abundance until the arrival of white people. Their
attitude toward the fish and fish habitat is an important reason for their
abilit_y to better manage the resource based on many years and generations of
e;(ggrience. To that they have added the input of technical people. They act
for the good of the resource, not for political reasons as the State does.

Volume I gives examples of some of the enhancement and rehabilitation
programs which the tribes operate. As tribal eeconomie resourees expand,
these activities have been increased. Tribal governments are now energetical-
ly involved in the whole range of resource proteetion and development

activities, including identifying causes of environmental damage and opposing
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their continuation; raising and planting hatchery-bred fish; conducting tagging
studies and other research and study tools; conducting detailed stream surveys
documenting the conditions and needs of the rivers and streams; stream
cleanup and rehabilitation; data collection and education of Indian children to
the importance and methods of protecting the resource.

B. State of Washington - Management Record

The quality and positive contribution of fribal management is even more
starkly highlighted when compared to the disappointing record of state
management. The State of Washington has a poor record of managing the
resource. The State has caused and/or allowed such deterioration in the
environment that many salmon runs are significantly smaller than they were
before the State managed the fisheries. Industrialization and the pollution
that it dumps into rivers and bays, covering too much of the land with asphalt
and buildings, improper logging practices and other destructive uses of land,
dredging and channelization of rivers and a seemingly endless list of other such
actions are a stark reminder of the State’s inability to respect and proteect the
fish habitat. (See report of Kenneth A. Henry, Preliminary Report of Task
Foree Regional Team.)

The manegement practices of the Washington Department of Fisheries
have been so insensitive to the protection of the resource as have been general
State policies. A complete description of the State's mismanagement would go
far beyond the scope of this report. However, several general categories will
serve to give an overview of the problem.

() State Political Pressure

An underlying cause of many of the State's management problems is that

its Department of Fisheries is controlled by political pressures. It is
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directed by political appointees and responds to a variety of competing
groups, depending on which is most effective at lobbying for its
perticular interest. Among fisheries management agencies in western
states, the Washington Department of Fisheries has a reputation for
basing its management on political considerations and only inadequately
taking into aceount scientific consideration. The State's campaign to
limit treaty fishing is just one example of such political interference.

{2) Harvest Management

Various aspects of the State's harvest management program have proven
extremely destructive to the resource and the treaty right. The State
allows high rates of harvest in those areas where several stocks are
intermixed. This, coupled with overly broad definitions of region of
origin, results in the weaker natural stocks being over harvested.
Secondly, such high mixed State harvest rates result invariably in non-
treaty fishermen exceeding their share with a corresponding premature
closure of treaty fishing. The creation of large management and
terminal areas results from an inability of the State to manage individual
rivers. Current tagging studies done by the State are not helpful in
harvest management.

The willful destruction of natural stocks is exacerbated by the State-
sanctioned sports fishery—which is largely unregulated. In1977 the State
allowed a sports fishery for chinook in the Strait of Juan de Fuca even
though there were no harvestable chinook remaining. The State of
Washington in its technical report reviewing the 1975 selmon fishery

admitted that it was incapable of managing the sport fishery.
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(3) Hatchery Practices

The State's hatchery program has no overall plan to coordinate its
various facets. A large hatchery run is often planted in an area with a
weak native run, requiring overharvest of the natural run if the hatchery
fish are to be fully harvested. The placement of hatcheries with the
inevitable overharvest of returning hatchery fish results in the conscious
sacrificing of the natural salmon. This proeess has seen the destruction
or severe impairment of the Skokomish River coho and chinook, and the
Puyallup River coho run to name but a few examples. Furthermore,
transfers of hatchery plants are often designed to reduce the opportunity
available to Indian fishermen.

(4) State Enforcement

A major problem is the State's enforcement system and its failure to
adequately enforce the law. One aspect of this failure relates to fish
buyers. Non-Indians are protected by buyers who falsify or simply
withhold reports in order to conceal illegal fishing. State action against,
or even investigation of, the buyers who are licensed by the State has
been almost non-existent.

The major problems with the ®tate enforcement relates to on-the-water
arrest of illegal fishermen. Simply stated, the State fails utterly to stop
llegal fishing. For the 1977 coho run alone, the State admits to the
illegal harvest of 29,000 salmon, 4000 coming from Hood Canal stoeks.
Thus far for the 1977 chum fishery, which is still on-going, illegal
fishermen have taken 15,000 chum from Hood Canal alone. The

inevitable consequence of such lawlessness and failure of law enforce-
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ment is either an elimination of the treaty opportunity or destruetion of
the run, or as often is the case, both.
The lawlessness of non-treaty fishermen reached such a high level in 1977
that the Distriet Court was foreced to severely limit the State's ability to
regulate. Although the ensuing federal regulation was an improvement,
the failure to assign sufficient federal personnel to enforcement severely
inhibited the effectiveness of the effort.
State enforcement people continued to complain that they were too
understaffed to be effective. However, even when tribal police officers
pinpointed violations, the State made no response. While the non-treaty
violators never found their way to state court, treaty fishermen were
subjected to continued discriminatory enforcement in state courts.
C. Treaty Share
It is important to realize that Indians are not taking, and never will take,
50% of the harvestable fish which would return to their fishing areas absent
prior interceptions. First, a large block of the fish (harvested primarily by
non-treaty fishermen) are not included in the alloeation because they are
caught by foreign fishermen or by Americans who do not sell them in
Washington. Of course, non-treaty Washington fishermen suffer to some
extent when Puget Sound origin fish are harvested by foreign fishermen.
However, they also benefit. The United States and Canada agree by treaty on
regulation of those fish. The United States agrees to regulations which allow
Canadians to cateh over 50% of the harvestable chinook and coho which are
bound for Puget Sound. These are two of the most important runs to tribal
fishermen. In return, U. S. fishermen are permitted more fish from runs

originating in the Praser River in Canada, 85% of which are taken by non-
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treaty fishermen. Thus, the United States is trading away chinook and coho
which are two of the most important species for Puget Sound tribal fishermen
in return for Fraser River fish which are harvested predominately by non-
treaty fishermen.

Treaty fishermen do not take 50% even of those fish which are counted
in the allocation. There dre two primary reasons for that. First, tribal
fishermen bear the brunt of in-season run size revisions. It often happens that
the estimated size of a run is revised downward during a fishing season, and
fishing must be closed for conservation earlier than at first planned. Because
the non-Indians have taken their share first, it is treaty fishermen who get less
than their share when such a closure is enacted. An upward revision of a run
size estimate does not, however, result in treaty fishermen getting more than
their share, because if there are more harvestable fish than expected, the
State can simply open extra fishing time to non-treaty fishermen in southern
Puget Sound.

Secondly, illegal fishing continues to take fish from trjbal fishermen.

D. Efforts to Reduce Treaty Rights are Unfounded

In the face of State mismanagement, and the fact that tribes do not
receive 50% of Puget Sound fish (due to illegal fishing), it is somewhat
surprising that there are proposals to restrict the treaty harvest even further.
One of the justifications used to support a restriction (in addition to the
general opposition to treaty fishing rights) is the argument that there is a
group of non-treaty fishermen suffering financiel hardship because they are
unable to fish in Puget Sound. It might well be true that because of the State's

inability to regulate its ocean fishermen most of the non-Indian share of the
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fish runs are harvested before they reach Puget Sound, so that non-treaty
fishing in the Sound must be severely limited. The State has elected to
allocate fish between ocean fishermen and Sound fishermen with ocean
fishermen receiving the lion's share. While the unfairness of the State's action
is clear, it cannot be remedied by the tribes. How the State allocates it share
is within its control. The State of Washington could remedy the situation by
limiting the harvest which takes place in the ocean and the Strait so that there
would be fish left in the non-Indian share in Puget Sound.

It is interesting to note that among the complaints of financial hardship
we find no documentation supporting the claim. In fact, the actual financial
impact might actually be quite small.

The majority of non-treaty fishermen who fish in Puget Sound are able to
fish in other areas as well. Some of the larger boats go as far as Alaska to
pearticipate in harvests there. Others travel to Northern Puget Sound to fish on
the Fraser River runs. Finally, the smallest and least mobile boats are often
owned by people who have other fulltime employment and fish only part-time.
Therefore, legal requirements aside, it is unjustified to reduce the ftreaty
opportunity in favor of non-treaty fishermen in Puget Sound, since they are
able to fish in other areas, something treaty fishermen cannot do because of

limitations placed upon them by United States v. Washington.

Others attempt to limit the treaty right by arguing that the rights were

somehow created by the decision in United States v. Washington in 1974. Of

course, this is untrue. Those rights are based on centuries of living in this area
and harvesting and protecting the fish., The treaties with the United States
simply recognized those rights and obligated the United States to protect

them. United States v. Washington was simply a recognition of what the
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treaties meant, that the treaties dre still valid and binding, and that the
United States Supreme Court has affirmed those rights throughout this
century. Nevertheless, nion-treaty fishermen and their supporters have tried to
give the impression that the distriet court created a new category of rights.
They ignore the historical and legal basis of those rights as well as the fact
that the Ninth Circuit Court of Appeals affirmed the district court's rulings.
Unfortunately, the distortion and misrepresentation of the facts has been
supported by several Washington state legislators and members of the
‘Washington eongressional delegation.

An important aspect of the dispute over fishing has, .unfortunately,
turned out to be enforcement of fishing regulations, especially those closing
various fisheries. The State's enforcement practices have been openly

discriminatory. The federal court's decision in United States v. Washington

left the State of Washington with responsibility for enforcement of State
regulations in a manner that would prevent interference by non-treaty
fishermen with treaty fishing rights; however, the State has been unwilling or
unable to enforce those regulations against non-treaty fishermen. The refusel
of white fishermen to obey court orders has intensified in 1977.

E. Washington State's Proposal

The management proposel suggested by the State of Washington is
inconsistent with the Task Force goals of insuring sensible management of the
resource and protecting treaty fishing rights. Further, it would only
perpetuate the legal disputes which currently plague fisheries management.
The State wants to be given primary responsibility for fisheries management.
Volume I of the Tribes' report demonstrates that for 90 years the State

exercised that kind of authority and continuously violated treaty rights.
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Rulings by the Washington Supreme Court preventing the State from
respecting treaty rights make it clear that that pattern will continue if the
State is given control of the fishery. Furthermore, legal considerations aside,
the State's record of mismanagement of the resource is another important
reason for rejecting its proposal.

The State wants to have responsibility for setting fishing regulations.
The State's own courts have told the Department of Fisheries that it cannot
set regulations in a way which will protect treaty rights. The State proposal is
therefore inconsistent with the Task Force's goals. The State proposes to
circumvent that problem by increasing the size of the Indian fleet until the
Indian capability equals that of the non-Indian fishing fleet. Even if that were
possible, it would not be acceptable. It would force all treaty fishermen to
abandon their traditional river fisheries and move into the marine areas and
compete with the highly capitalized but less efficient non-Indian fleet. Giving
up their traditional fishing areas is something tribes will never do. Therefore,
regulations must be established which will restrict fishing effort in the marine
areas to allow fish to return to the terminal areas.

The State proposes to allow extra days for Indian fishermen only if it is
"eonstitutionally appropriate.” Rulings of the Washington Supreme Court have
indicated that any State regulations designed to accomplish that will not be
enforeced by the state courts. The State, therefore, has no way to carry out its
plan. Further, the State proposes to increase the tribal capability, and
therefore harvest, only graduaily and would not complete the process until
1987. Tribes have waited long enough for their treaty rights to be

implemented; they are not about to wait ten more years.
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The State's proposal for enforcement of fishing regulations would only
compound the confusion and ineffectiveness which exist in the current system,
and would continue to viclate tribal treaty rights. Both state and federal
courts would continue to be involved in the State's plan, and the State would
add another level to the adjudicative process by creating an administrative
review board. The State offers no explanation of how that would simplify the
process, but its proposal that primary enforcement jurisdiction be in state
court gives a good indication that simplification would be achieved at the
expense of treaty rights.

In short, the management scheme proposed by the State would
perpetuate the same mismanagement and confused enforcement which now
characterize its practices. The only change is that now it wants the federal
government to pay for it. That proposal is inconsistent with the Task Force's
goals in that it would not simplify management, it would not improve the
quality of management, and it would continue to violate treaty fishing rights.
F.  Coneclusion

The Task Force, the Congress and the public must study carefully the
information provided in the tribal reports in order to understand that
opposition to treaty fishing rights is based largely on misinformation and scare
tacties. Upholding the treaty right and respecting tribal authority to manage
fisheries is in the best interest of the resource as well as required by the laws
of the United States and any concept of fairness. The fisheries problems which
the Task Force is studying were created by State mismanagement, state court
rulings, destruction of the resource by the non-Indian society, and "outlaw"

activities of non-treaty fishermen who vidlate and interfere with lawful
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federal court orders. Those court orders have been issued to provide the
Indians a remedy from the interference with their rights caused by the State of
Washington and certain non-treaty fishermen. That interference has gone on
for decades and continues today, despite repeated rulings by the United States
Supreme Court that such interference is illegal and violates federally-
protected rights. In short, non-treaty fishermen are attempting, by means of
their illegal actions, to create a picture of chaos and confliect which they then
cleim is a reason for modifying the very laws which they violate. Their tactic
has become increasingly clear: ereate as much discord, lawlessness and chaos
as possible (so that the Task Force and Congress will feel a need to remedy the
situation), attribute the problem to Indian treaty fishing rights, and then apply
political pressure to induce Congress to resolve the matter at the expense of
the group with the least political impact, the Indian Tribes. For the sake of
the nation's integrity, as well as the continued preservation of Indian
sovereignty, these attacks must be repelled.

Management Principles

The State's preliminary proposal is not only unworkable and impossible under

state law, but would seek to perpetuate the existing faulty practices at the total

expense of tribal self-government and their equal participation in the management

process. Tribes recognize that the present system must be in some ways altered.

There is certainly a need for better coordination in collecting data, proposing

regulations, planning and carrying out enhancement and protection programs, and a

variety of other matters. That coordination, however, must not be accomplished at

the expense of tribal self-government. The State's refusal to join with the tribes in

the management of the resource is no justification for a drastic new proposal which

would eliminate or restrict the tribes' management rights, as the State plan would.
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The tribes are acutely aware" of the problems that exist in fisheries
management (and whose causes have been discussed in Volumes I and @). Some
tribal reports will contain specific management proposals. Any solution to
management of the fisheries must be consistent with the following principles:

A. Protection and Implementation of Treaty Rights

The overriding consideration for all tribes is that their treaty fishing
rights not be abrogated or further restricted, and that procedures be agreed to
which will insure full exercise of those rights. Any system that is implemented
or created to resolve conflicts in Northwest fisheries must observe that
underlying prinecipie.

B. Control of Prior Interceptions

There must be restrictions on ocean harvests of fish bound for tribal
fishing areas. Regulations must insure that the treaty right is not diminished
or avoided through the interception of fish prior to their return to Puget
Sound. They must insure not only the return of the treaty share as defined in

U. S. v. Washington, but also enough fish to meet the needs of non-treaty

fishermen, so as to eliminate present discord. There must be tribal
representation on the various commissions, counecils, and negotiating teams
through which the United States deals with other countries that engage in
commerecial fishing.

C. Protection of Treaty Fishermen from State Prosecution

Treaty fiShermen continue to be tried in state courts for alleged fishing
violations in disproportionately large numbers. They suffer a much higher risk
of conviction for similar offenses than do non-treaty fishermen. Any
management system must define mechanisms to protect treaty fishermen from

the present system of state court prosecution and diserimination.
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D. Mechanism to Control Non-Compliance

The major roadblock to full implementation of the treaty right, and to
adequate protection of the resource, continues to be the state's inability or
refusal to prevent interference with the treaty right. Procedures must be
enforeed that will require the state to regulate non-treaty citizens in a manner
that will not violate treaty rights. This must include provision for emergeney
enforcement.

E. Establishment of a Federal Crime

Just as the treaty fishermen find state courts always anxious to convict
them, non-treaty fishermen can be reasonably sure their illegal activity will be
sanctioned by state court dismissals and prosecutorial inaction. Thus, to
protect the treaty right, and insure proper enforcement, it must be made a
federal crime to violate the treaty right.

F. Establishment of Run Size Estimates

A prime consideration in the management of the salmon resource is the
establishment of the initial run size estimate, and subsequent changes thereto.
Historically the state has acted independently in the creation of these
estimates. Errors made by the State have had a devastating effect on treaty
fishing. Tribal governments must be assured an equal voice in the creation and
modification of these important estimates.

G. Tribal Control over Hatchery Transfers and Stock Manipulation

With the increased reliance on hatchery fish by the state, the state has
acquired the ability to manipulate and to severely affect natural stoeks.
Hatchery planting, release and general development does affect the treaty

right. Tribal governments must have control over the stock plantings and
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manipulations that occur on fish that would be harvested by each tribe's

fishermen.

H. Protection of Weak Natural Stocks

Any management system must recognize not only the value of the

natural stocks, but that they must be protected and, where necessary, rebuilt.
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NORTHWEST INDxaN FISHERIES COMMISSION e 10/12/\77

ANTICIPATED EFFORT IN THE U.S. v. WASHINGTON CASE AREA BY
TREATY INDIANS FOR 1977 L

Beach

Marine Purse Marine River Beach BSet

Tribe Troll Gillnet Seine Skiffs Fishermen Seines Nets
Hoh 0 0 0 0 12 0 0
Lower Elwha 3 1 0 18 22 0 0
Lummi 0 60 4 90 70 0 0
Makah 37 11 0 0 65 0 35
Muckleshoot 0 10 0 0 30 0 0
Nooksack 0 5 0 0 20 0 0
Nisqually o] 5 0 15 40 0 0
Port Gamble o] 8 1] [ 12 0 0
Puyallup 0 30 0 0 36 0 0
Quileute 8 o] 0 0 23 0 0
Quinault 3 6 0 0 110 0 0
Sauk Suiattle 0 0 o] 0 6 0 0
Skokomish 0 8 0 80 20 0 0
Squaxin 0 0 0 75 o] 0 0
Steilacoom 0 8 1 10 0 0 0
Stillaguamish 0 0 0 0 6 o] 0
Suquamish 0 10 4 0 6 0 0
Swinomish 0 30 1 0 0 0 0
Tulalip 0 47 0 25 o 6 0
Upper Skagit 0 S5 0 0 70 0 0
TOTAL 51 244 10 313 548 6 35

1/ These data are pre-season estimates based on a survey of all Tribes

- conducted by the NWIFC prior to the 1977 fishing season. Actual fleet
size und effort may vary Totals for the various classes of fishermen
are not additive in that an individual fisherman may fish more than
one gear type at various times of the year and would, therefore, be
counted in more than one column. Effort data was not available for the
Duwamish, Snohomish, Snoqualmie, and Samish Tribes.
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PROPOSED UNIFIED MANAGEMENT SYSTEM
FOR WASHINGTON SALMON FISHING

1., Preamble:

The United States of America, in order to secure clear
Title to those lands located in what is now Washington State nego-
tiated treaties with.the occupant Indian tribes. Through those
treaties the tribal governments retained, as a matter of right,
the right to fish off their reserves in common with other citizens
of the territory. The United States of America, as part of its
consideration for the enactment of the treaties, pledged their
continuing support and protection to the Indian Tribes in their
off-reservation fishing. The United States' duty to protect the
off-reservation fishing rights of Indian tribes within what is
now Washington State remains today. In addition, the United States
is compelled to act to protect the vital fisheries resources of the
Pacific Northwest in view of the fact that the State of Washington
has stripped itself of such authority.

The scope and content of the treaty reserved right to fish
was ‘clarified and affirmed by the United States District Court for
the Western District of Washington in 1974, and the opinion of
that Court was affirmed on appeal. That interpretation of the
Federal treaties with Indian Tribes forms the basis of this act.

The rightful and legal management prerogatives of the tribal gov-
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ernments must be accomodated in any unified management plan. The
treaties and the long~standing policy of the United States recog-
nizes the regqulatory authority of tribes over their members and
fishery experience since the 1374 treaty decision has shown that
Indian tribes have the desire and ability to fully exercise their
management powers.

It is the purpose of this act to insure and preserve, as far
as possible, the management function of both the State of Washing-
ton and the tribal govermments. It is apparent that, without same
federal supervisory authority, the treaty rights will not be real=
ized. The treaty rights of Indian people, the management authority
of tribes and the State, and the conservation of the resource can
best be achieved through the creation of a federal commission
designed to oversee the management of the fisheries affected by
Indian treaty rights while reserving orimary responsibility for
managemént to the tribes and State.

The unified management plan established herein is not intended
to abrogate or modify any part of the treaty reserved rights, ox
the rights of the State to manage its share of the fishery, but

rather is designed to insure propervimpiementation of those rights.

IX. Northwest Fisheries Commission Established:

There is hereby created the Northwest Fisheries Commission
(N.F.C.). NFC shall have the power and authority and shall perform

such activities as are hereinafter set out.
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A. Jurisdiction:

Within the limits of this Act, and consistent with the guide-
lines and criteria set out, NFC shall have jurisdiction outside
any established Indian Reservation to supervise the management of
fisheries of common concern to the State of Washington and treaty
Indian Tribes entering Puget Sound, the Straits of Juan de PFuca,
and coastal streams north of Willapa Bay and any other waters
found to be within the usual and accustomed fishing places of
Treaty Indian Tribes by the United States District Court for the

Western District of Washington.

B. Membership:

NFC shall be composed of six Commissioners selected by the
President in the following manner: Three commi;sioners shall be
selected from a list of nominees presented by the State of Wash-
ington; three commissioners shall be selected from a list of nomi-
nees presented by the Northwest Indian Fish Commigsion, Indian
commissioners shall be selected to represent South Puget Sound,
North Puget Sound (including Straits of Juan de Fuca), and coastal
tribes. All commissioners shall serve a term of four years. All

commissioners shall serve at the pleasure of the President.

C. Removal:

The President shall remove any commissioner who fails to act
in a manner consistent with the principles and guidelines estab-
lished by this Act, or who fails to uphold the Federal Indian

Treaties and other federal laws.
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If a vacancy occurs on the commission, the President shall

£i11 the vacancy as provided in paragraph 1I-B above.

D. Advisory Panels:

NFC may astablish one or more advisory panels which shall
serve to assist the Commission in the development of the informa-
tion necessary to fully implement this Act, and to advise on the
appropriateness of proposed Commission action. The members of
the advisory panels may be drawn from whatever f£ield necessary to
insure proper support of the Commission, and shall represent both
appropriate treaty Indian tribes and the State of Washington.
Advisory panels shall be advisory only and shall not havg the

power to mandate Commission action.

E. Commission Staff:

NFC shall employ qualified fisheries scientists and other
support personnel necessary to carry out the Commission'’s purpose
under this Act. The staff shall be advisorv to the Commission and
shall engage in such studies, data gathering, analysis, and sum-—
marization and coordination of state and tribal biological person-
nel or other functions as deemed necessary by the Commission to
supervise management under the criteria and quidelines established

under this Act.

III. Commission Functions:

A. NFC:

1. Supervise the fish management activities of the
State of Washington and the Treaty Indian Tribes
when conducted outside any Reservation to insure
compliance with criteria and guidelines estab-
lished under this Act.
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Insure State and Tribal management entities are
coordinated in order to provide for continued
production of the effected fisheries resources.

Adopt off-Reservation harvest regulations of

the State of Washington and Treaty Indian Tribes
found to be in compliance with criteria and
guidelines established under this Act. Regula-
tions so adopted would be regulations of NFC and
the originating agency.

To provide emergency and reserved regulatory and
enforcement power to carry out the principles
set out.

Supervise, coordinate, and implement data acgui-
sition programs so that NFC has the information
available to fulfill the provisions and intent
of this Act.

Act in all ways necessary to provide increasing
numbers of harvestable chinook and coho salmon

to terminal area fisheries; including the reduc-
tion of high seas take of chinook and coho salmon
destined for waters covered by Commission juris-—
diction.

Treaty Indian Tribes:

Plan and implement fisheries resource management
programs in compliance with criteria and guide-
lines established under this Act.

Promulgate, adopt and enforce harvest regulations
in compliance with criteria and guidelines estab-~
lished under this Act.

Submit all such plans and regulations to NFC for

review, evaluation, and approval.

State of Washington:

Plan and implement fisheries resource management
programs in compliance with criteria and guide-
lines established under this Act.

Promulgate, adopt, and enforce harvest regulations
in compliance with criteria and guidelines estab-
lished under this Act.
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3. Submit all such plans and regulations to NFC for
review, evaluation, and approval.

D. Duties of Parties:

All management agencies shall have the resvonsibility of pro-
viding regulations to the Commission at such times and in such a
manner to give the Commission adequate time to evaluate and com=-
ment on those regulations. No fishing shall be allowed by, or
authorized by, any management agency unless such regulations have
been approved by the Commission or are emergency regulations
adopted consistent with this Act. Failure to submit regulations
to the Commission shall result in an automatic closure of the
fishery for those fishermen requlated by the particular management
agency until regulations are properly proposed to the Commission

and approved.

IV. To insure compliance with the purposes of this Act, the
Commission shall engage in the activities set out herein.

A. Base Information:

The Commission shall have the responsibility to detexrmine the
base information that will be utilized by each management agency
in the development of immlementing fishery regqulations. To this
end, the Commission shall determine, in compliance with federal
law: (a) treaty and non-treaty share; (b) interceptions; (c)
run size estimates; (d) harvestable number and corresponding har-

vest rates; and (e) escapement goals.
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B. Review of Base Information:

The Commission shall publish the criteria set out in para-
graph IV-A at least sixty (60) days prior to the entrance of each
run into a harvest ared: Unless modified by the Commission or
modified on Appeal, these criteria shall form the basis of Fll
proposed harvest regﬁiatibn, submitted by any management agency.

Within ten (10) days of the publishing of the criteria set
out in paragraph IV-A, any management agency may apply to the Com=-
mission for a hearing at which time the management agency may seek
modification of any of the established criteria. Appeal from a
decision of the Commission Shall only be allowed as provided for

in paragraph VII herein.

C. Approval of Management Agency Requlations:

1. Submission of. Regulations:

Each management agency shall submit harvest management regu-
lations for each stock to the Commission for review. Regulations
proposed by the various management agencies shall be based upon
the criteria and data determined under paragraph VIII. The pro—-
posed regulations from the State of Washington shall cover the
fishing by non-treaty fishermen and shall not attempt to regulate
treaty fishermen. The proposed regulations from the Indian *ribes

shall cover the fishing of treaty fishermen.

2:. Approval of Regulations:

NFC shall approve those regqulations submitted by any manage-

ment agency that meet the standards set out in paragraphs III and



187

VIII and, in addition, are consistent with the adjudicated rights
of treaty Indian tribes. Regulations approved by the Commission

may then be adopted by the respective management agency.

3. Review of NFC Action:

Any action taken by the Commission to either approve or dis-
approve regulations proposed by any management agency shall govern
unless subsequently modified by the Commission or reversed on
appeal.

Any management agency feeling aggrieved by an action of the
Commission to either approve or disapprove a proposed regulation
may appeal the Commission decision under paragraph herein,
within ten (10) days. Any management agency may seek reconsidera=-
tion before the Commission at any time. Any decision made by the
Commission on application for reconsideration may be appealed

within ten (10) days under paragraph herein.

4. Emergency Regulations by the Management Agenciess

A management agency may close any fishery authorized by it
when necessary for the perpetuation of a particular run. A manage-
ment agency may propose to the Commission an emergency opening of
a particular fishery. The Commission shall have forty-eight (48)
hours to disapprove of such proposed emergency opening, or if it
within the forty-eight hours approves of the proposed emergency

opening, the management agency may implement the opening.
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5. Effect of Approved NFC Regulations:

All regulations approved by the Commission and adopted by any
management agency, conservation and all emergency closures adopted
by a management agency, shall become regulations of the Conmmigsion
enforceable by the United States under the provisions of this Act.
All emergency closures adopted by the Commission shall supersede
and displace any inconsistent regulation then in effect by any

management agency.

6. Emergency Requlations by Commission:

The Commission is herein invested with the power to issue
emergency closures in the following circumstances:

(a) to insure the perpetuation of the resource.
Whenever it appears to the Commission that the
continued implementation of the regqulations
adopted by any management agency will adversely
impact the salmon resource the Commission may
enact an emergency order closing £ishing to all
persons requlated by a particular management
agency until the management agency has modified
such regulations.

(b) To insure allocations between Treaty and non-
treaty fishermen. Whenever it appears to the
Commission that the continued implementation of
requlations adopted by any management agency
will not insure proper allocation between treaty
and non-treaty fishermen, the Commission may
enact an emergency order closing fishing to all
persons regulated by a particular management
agency until the management agency has modified
such regulations.

D. Data Collection:

In order to provide the best information for harvest management,

accurate data is an essential prereguisite. It is recognized that,
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at the present time, all of the data necessary to fully establish
the criteria set out in paragraph IV-A is not available in a use-
able form. It is possible to have a fully developed data base
within ten years. To this end, the Commission through its staff
and the advisory panels shall undertake a comprehensive effort to
develop all necessary data to fully implement this Act within ten
years. The Commission through its staff shall seek to develop the
following information:

1. Interceptions:

a. Stock identification
b. Natural mortality rates
c. BHooking mortality

d. Canadian interceptions
2, Methods of run size estimation:
a. Long range
b. Within season
3. Terminal area management methods
4. Determination of harvestable numbers
5. Escapement goals:

a. To establish sole criteria by which
escapement goals are defined for each
terminal management area

b. To establish sole criteria by which in-
season changes in hatchery escapement

goals may be considered

c¢. Investigate methods of quantifying
escapement goals

d. Investigate methods of estimating spawning
escapement
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Until the data base is fully developed, the Commission shall rely

upon the best data available.

V. Effective NFC regulations:

A, Violation:

It shall be unlawful for any person to engage in any fishing
for anadramous species within the waters described in paragraph
II-A unless such person is fishing pursuant to regulations which

have been approved by the Commission as provided herein.

B. Penaltvy:

Any person convicted of violating any provision of this Act
shall be guilty of a crime, and shall be punished by a fine of not
more than $1,000 or imprisonment of not longer than one (1) year,
or both. In addition to these penalties, any person found viola-
ting any provision of this Act may be assessed an additional fine
in an amount equaling the value of all fish in the possession of
the fisherman at the time of arrest, and the value of the fishing
gear utilized to violate this Act.

Any person found violating any provision of this Act three
times within a three-year period shall, in addition to the penal-
ties set out above, forfeit all f£ishing gear, boats, or other appar~-

atus used at the time of arrest, to the United States.

VI. United States Enforcement:

A, U. S. Responsibility:

It shall be the responsibility of the United States of America

to enforce all emergency closures adopted by the Commission. The
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United States shall, at the request of the Commission, enforce any
regulation approved by the Commission pursuant to paragraph III-A.
Each management agency shall retain the primary responsibility for
enforcing approved regulations. If any management agency proves

unable or unwilling to effectively enforce any approved regulation,

the Commission may request U. S. enforcement.

B. U. S. Effort:

It shall be the responsibility of the United States Coast
Guard, National Marine Fisheries Service, and the National Oceano=-
graphic and Atmospheric Administration to insure that all enforce~
ment operations mandated by this statute -are carried out. When
necessary, any party may apply to the Commission for enforcement
assistance, and the Commigsion if it deems it appropriate may apply
to the President for the declaration of an emergency allowing for

a calling up of additional military personnel.

VII. Appeal:

A. 2Any management agency may appeal any determination of
baselind information, approval or disapproval of any regulation,
adopted emergency regulation, enforcement action, or failure to

respond to a request for enforcement action made by the Commission.

B. All appeals allowed under this paragraph shall be heard

before an administrative law judge.

C. Review of the determination of the administrative law
judge shall be before the United States District Court for Western

Washington.
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VIII. Management Criteria and Guidelines:

Criteria and guidelines shall reflect the unique characteris-
tics of regional stocks and fisheries. The following are criteria
and guidelines for the Washington coastal regions. Criteria and
guidelines for other areas, binding on the commigsion, including
agreements among tribal governments, tribal and State governments
and tribal, State and/or Federal agencies will be added as they

are formed.
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A. COMPACT I'OR MANAGEMENT OF SALIONM ZND STEEIHEAD RESCUSCES
WITHIN VATERS OF THE CULTULL TREATY AREA
1. Preamble
1.1 The purpose of this campact is to establish definite

guidelines and plans for managerent of salmon and steel-~
head resources criginating in or passing through the
Quinanlt Treaty Area. The parties hereto, the Quinault
Indian Nation, Bch Indian Tribe, Quileute Indian Tribe
and State of Washington agree o a basic philoscphy of
cooperation to implement management programs with a
goal of providing optimm perpetial production fram
salmon and steelhead resowrces included herein.
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Definitions

2.1

2.2

2.3

2.4

2.5

Quinzult Treaty Area - For the purpose of this conpact thé area shall
include lands ceded under the Treaty of Olympia (1855-56), the reserva-
tions of the tribes included herein, all usual and accustcmed fishing
places of the tribes included herein and offshore waters westerly
thereof.
Party(s) - Any one or all of the signatory governments to this coopact,
those being:

Quinault Indian Nation

Hoh Indian Tribe

Quileute Indian Tribe

State of Washington
Joint-In comon andfor Cooperative. - Joint activities referred to in
this cospact should be construed in a broad, non-restrictive sense.
The parties are mot restricted from independent action in addition to
the joint actions referred to herein.
Salmon - The following species of the family salmonidae:
a. Chinook salmon ~ Oncorhynchus tsawytscha
b. Coho salmon - 0. kisutch

c. Chm salmom - 0. gorbuscha
d. Sockeye salmon -~ 0. _merka

e. Pink salmon -
Steelhead - Anadromous components of populations of rairbow trout
(Salip gairdaeri), a meober of the family salwonidae-commonly referred

[=]

. leta

to as steelhead trout or steelhead salmon.

2.6 Stock - A spaning population of a particular species usually restricted

to a particular river section, tributary or lake.
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2.8

2.9
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Run -~ A stock or group of stocks identifiable as a fisheries management
wit usually a particular species originating from and retwrning to a
particular river system with scme specified timing.

Inshore Fisheries - Regulated harvest of salmon andfor steelhead
occurring within the confines of Grays Harbor or any river system
inclvded herein.

Ocean Fisheries ~ Regulated harvest of salmon and/or steelhead in

the Pacific Ocean or any waters cutside the westerly boundaries of
Grays Harbor and the rivers included herein.
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3. Geperal Policy Agreanents

3.1 The parties agree to the following statemcnts as premises for subsequent

plarming and policy:

3.1.1

3.1.2

3.1.3

Tne mmber of salwon available to Washington coastal inshore
fisheries has generally declined in recent years. Reasons for
the decline inclwde environmental degradation in excess of habitat
enhancement, foreign interception and increased harvests by U. S.
and foreign ocean txoll and sport fisheries.
Certain characteristics of the ocean fisheries cause umecessary
and excessive loss or wastage of resowrce due to fishing related
mortality (i.e. salmon killed but not landed) and loss of potential
benefit because the salmon are captured while still having signifi-
cant potential growth. The offshore fisheries also present complex
and highly teclmical management problems since they harvest at
potentially high rates on mixed stocks.
Ccean fisheries should be managed and regulated to reduce fishery
related mortalities and resource vaste to the greatest extent
consistent with maintaining each fishery as a viable component
of the overall salmon fisheries industry.
The harvestsble rumbers .of salmon available to Washington coastal
inshore fisheries can be increased-to-levels specified in Sections
4 and 5 herein. These harvest goals can be reached through any one
or a coobination of the following:

a. artificial propagation

b. habitat erhancement

c. improved conservation regulations for Canadian ocean

fisheries
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d. decreased Canadian interception of salmon stocks included
herein

e, improved maragemeat of and conservation regulations for
U. S. ocean fisheries.

3.1.5 Tribal ocean fisheries have a special status recognized by the
Federal Goverrment (Féderal Courts and Dept. of Commerce) and
controlled expansion of these fisheries over the next several years
may be necessary to haxvest their rightful shares. In formulating
regulations for ocean fisheries, parties to this ccmpact shall
recognize the special status of Tribal ocean Fisheries.

3.1 6 Steelhead stocks included herein have declined during the past several
years. Reasons for this decline are not apparent but include
envircrmental degradation in some cases.

3.1.7 Mamagement agencies. of the parties possess the techmical ability
and basic knowledge to regulate fisheries and generally manage the
resource to provide all fisheries with equitable shares and to
increase the total yields of salmon and steelhead available to
all fisheries.

3.1.8 Optimm production of the affected salmon and steelhiead stocks,
under present corditions of the fisheries and resource, means
maximm production utilizing both artificial and natural sources.
Artificial and natural production mist be balanced to provide
maximun overall production consistent with full utilization of
natural rearing areas.

3.1.9 Harvest and enhancement policies and prograws must be tempered
with the understanding that certain natural stocks of salmon and
steelhead native to particular river systams (as specified in

Sections 4 and 5) should be preserved and protected sufficiently
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3.3
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to insure their perpetual existence and producticm.

3.1.10 The total production, both artificial and natural, of salmon and
steelhead stocks affected shall be shared pursvant to this ccapact.

3.1.11 Manzgement policies or criteria considered best and/or necessary
for a particular fishery or stock considered in this compact are
not necessarily general for all fisheriles or stocks considered
herein.

3.1.12 An anmual meeting of the parties hereto shall be held during the
month of April at a mutually agreeable location. The Compact.
Committee shall present a report concerning agreements made
pursvant to this coapact.

This compact is based upon the unique circumstances relating to the

Washington coastal fisheries and salmon or steelhead stocks referred to

herein and does not necessarily have application to other fisheries or

stocks.

Parties to this campact shall work jointly to advocate and recommend to

the Pacific Fishery Management Council (PFPMC) and other appropriate

management entities wise and prudent regulation of ocean fisheries to
produce. the following:

3.3.1 Minimal loss of salmon resource due to the waste.caused by-fishery.
related mortality, e.g. shaker mortality

3.3.2 Minimal loss of salmon resource due to commercial harvest of-
inmature salmon with significant remaining potential growth.

3.3.3 Sufficient escapement past the ocean fisheries to provide the
necessary mumbers of mature salmon to inshore fisheries for
maragement and sharing goals pursvant to this cozpact.

3.3.4 Llimited entry, or more appropriately limited fishing rates, for
the aggregate of all ocean salmon fish_eries.
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Parties to this compact shall jointly recosmend to and advise apprupriate
govaxtmental and regulatory entities appropriate mechanisms to minimize

foreign interception of salmon originating from waters included herein.

Parties to thiscerpact shall propose regulations governing ocean fisheries

under their jurisdiction to attain the goals listed in paragraphs 3.3.1

through 3.3.4.

Parties to this compact shall advocate and recommend limited entry (or

limited rate of fishing) concepts gaverning fisheries under their

respective jurisdictions.

3.6.1 The purpose of the limited entry (or rate of fishing) programs
shall be to:

A. Provide an adequate basis for long-temm resource management
plarming.

B. Simplify regulation and management.

C. Reduce the probability of overfishing.

D. Prevent over-capitalization in commercial fisheries.

The parties shall participate in a single, coordinated catch recording

system utilizing reliable and accepted statistical methods. The system

must.-include both catch and effort data and will not include data or
information urmecessary for fisheries management.

3.7.1 Commercial Fisheries ~The system shall-include-catch and:effort
reporting on a real -time basis ('soft data") during each fishing
season as well as a cooplete carpilation and verification
("hard data") at the end of each fishingz season.

3.7.2 Sport Fisheries - Wherever practical the system should include
catch estimates during each fishing season. The system shall
include estimates of total catch and effort at the end of each

fishinz sezson. The sport fisheries data shall be in a form
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that will allow compilation and swwmary by time periods as for
instance weekly catch and effort.

3.8 Parties to this caspact shall werk jointly to protect and erhance the
habitat and halt the degradation of spawning and rearing
envirornments of salmon and steelhead stocks included herein.

3.9 The State shall bring hydraulic permit requests, requests for comment on
environmental impact statements and other such enviromment related mattens
pertaining to off-reservation waters included herein, to the attention-of
the Compact Conmittee for their review and comment prior to spproval_of
the affected activities. The tribes must respond within ten (10) days
of ‘receipt of notification. .

3.10 Parties to this compact shall establish formal procetures for coordinating
off-reservation Fisheries enforcement activities.

3.11 The Tribes shall promuilgate and enforce regulations governing sport fishing
by tribal mesbers in their respective usual and accustamed fishing areas.

3.12 The State shall mot attempt to license non-treaty fishermen who are
fishing in reservation waters.

3.12.1 Ion-treaty fishermen fishing in reservation waters must have a
tribal permit.

3.13 This compact shall in no way affect or.be considered by any person,
party or cowrt to affect the contiming jurisdiction of the United States
District Court for the Westemn District of Washington over all.issues.
and matters within the jurisdiction of that Court pursuant to the ruling
in United States v. Washington, No. 9213,

3.13.1 This compact shall in no way affect or be construed to affect
or supersede in any marmer, mechanisms, incleding the fisheries
advisory board established by the United States District Court
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for the Western District of Washington in United States v.
Washington, Mo. 9213, for the resalution of fisheries disputes.
3.13.2 This campact shall in no way be considered to change the decision
of the United States District Cowrt for the Western District of
Washington in United States v. Washington, No. 9213, with regaxd
to sharing principles, usual and accustored places, treaty rights,
the self-regulating status of Indian tribes, the off-reservation.
Jurisdiction of Indian tribal goverrments, the obligations of
the State of Washington or any other matter.

3.14 This compact shall not be construed to provide the State of Washington.

3.15

3.16

3.17

with any jurisdiction over the on-reservation fisheries of any of the

tribal parties except as provided for by the United States District

Court for the Western District of Washington in United States w.

Washington, No. 9213.

The duration of this compact shall be for five (5) years from the date

of final ratification.

One (1) year prior to expiration of this conpact parties hereto shall

submit in writing to the Compact Committee (Section 6) their respective

positions as to extension, extension .with modification or termination
of this comact.

3.16.1 Upon receipt of:said notifications the Compact:Committee .shall
begin negotiations and/or other actions toward final determina
tion as to contimmation of a coastal campact.

3.16.2 Extension of this compact must be by unanimous vote of the
parties hereto.

This compact may be amended by approval of all parties (Saction 6).
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4. ¥Yarvest Management and Sharing Princinles

4.1 General Principles
4.1.1 Harvest manggement shall be based on in-season estimators of
un strength and fisheries performance yhgre sufficient,
relizble data are available.
£1.1.1 Waere relisble data are ayailable for in-season harvest
management, pre-season run forecasts shall be used
as management aids for preliminary. planming and shall
not be used to establish catch quotas ox a]locatior;-
4.1.2 Harvest shall be managed to provide necessary spawning
escapement for artificial and/or natural prociuctim as estzb-
lished under specific guidelines in this section (4).
4.1.2.1 The escapement gpals listed in Appendix I are esti-
mates of the muber of spawning-adults necessary to
perpetuate production of the respective stocks.
Since total escapement counts or estimates are
generally difficult or impossible to make for the
rivers included herein, these goals shall serve only
as gt:ides or aids for harvest management.
4.1.2.2 Escapement shall be-measured by a.set of indexes
(Appendix II) that correlate relative sbundance of
observed spawners to the specified esca?ena-u: goals.
4.1.2.3 Tohe escapement indexes shall be used to g.uprove and
adjust in-se2son harvest management criteria on an
anmual, season to season basis.
4.1.3 The sharing fornulas and allocations contained herein refer to
adult salmon or steelhead availsble for harvest (opportumity).
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The actual catch will depend upon the respective powers of the
fisheries as well as other factors unrelated to the fishery,
e.g., weather, marketing, industry disputes.

)




4,1.4 TIf treaty or non-treaty fisheries are .not provided the
opportumity to harvest their share pursuant to this campact,
such deficiencies shall be made wp diring the next succeeding
run of the sama stock, In scme cases it may be necessary to
apportion the adjustment ovar a longer period but total adjust-
ment shall be made within a five (5) year pericd. This
principle shall apply except as otherwise specified in the
repainder of this section (4). Adjustments shall not be made-
for steelhead fisheries.
4.1.5 River sport fisheries shall be regulated through area and
season closures to prevent fishing at places and tines of major
spawning activity.
4.1.5.1 Vnhenever treaty fisheries are not allowed because
harvestable mmbers of a particular run are not avail-
able, river sport fisheries shall not occur on the same
Tun or in a place or marmer that would harvest that —
Tun incidentally.
4.2 Grays Harbor Fisheries
4.2.1 Harvestable mubers of adult fall run chinock salmon entexing
Grays Harbor shall be shared based an the following allocatiomr
criteriaziozus
4.2.1.1 Harvestable mmbers available to the early
{"dip-in') drift gill net fishery from early July
through mid-August shall be shared equally between
treaty and non-treaty fisheries.

4.2.1.2 Ocean fisheries shall be managed to provide 2 minimum
annual average harvestable mmber of 12,000 fall nm
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chincok salmon (subsequent to mid-August) to Grays
Harbor gill net fisheries. These adult chinook salmon
shall be shared 707 to treaty fisheries, 307% to
non-treaty fisheries, except that treaty catch must
be a minizmm of 3,500.

4.2.2 Harvestable nurbers of adult f£all run coho salmon entering
Grays Harbor shall be shared based on the following allocation
criteria:
4.2.2.1 Ocean fisheries shall be managed to provide a

minimm ammal harvestable mmber of 50,000 fall rm
coho salmon to Grays Harbor gill het fisheries.

These adult coho salmon shall be shared 70% to treaty
fisheries, 307 to non-treaty fisheries, except that
treaty catch m:st be a2 minimm of 15,000.

4,2.3 Harvestable nuibers of chum salmon entering Grays Harbor shall
be shared by the allocation of 50% to treaty fisheries and 50%
to non-treaty fisheries.

4.2.4 A treaty net fishery for steelhead shall not be opened in
Grays Harbor or its txibutaries. Steelhead may be captured
Guring the szlmon fishing season but this impact shall be.
minimized by terminating treaty salmon fisheries on or before
December 10.

4.3 Quinault River

4.3.1 Harvest management for fall chinook and coho salmon shall
emphasize natural production until sufficient returns from
hatchery production accrue to the system to allow a shift of

enmphasis to hatchery production.
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Harvest management for chum salmon shall emphasize hatchery
production.
Harvest management for other salmon stocks shall emphasize
natural production.
Ocean fisheries shall be managed to provide minimum armual
agverage harvestable mumrbers of 2,400 f£fall run chinook and
12,000 £all run coho salmon to the Quinault River.
Steelhead fisheries shall be managed to provide equitshle shazes,
as specified below, to treaty and non-treaty fisheries and
maintain or improve production.
4.3.5.1 ALL steelhead fisheries cn the Quinault River shall
be reduced until returns from hatchery releases accrue
to the system in sufficient mmbers to allow imcreased
fisheries.
4.3.5.2 Steelhead net fisheries shall be reduced from seven
(7) to five (5) days per week.
4.3.5.3 Steelhead sport figheries shall be reduced from seven
(7) to five (5) days per week and shall end.cix or
before April 1st of each year -to protect spawning
fish.
4.3.5.4 Vhen production is increased sufficiently-to providece=.
an average harvest to the net fishery of-4,000 steel-
head in the Quinault River the sport fisheries may
be increased to seven (7) days per week. Increased
producticn beyond these levels shall be shared equally.
among the steelhead net fisheries and sport fisheries.
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4.3.5.4.1 The Cospact Committee shall evaluate
steelhead harvest data ammually to determine
when the sport fishery may be increased to
seven (7) days per week.

4.3.5.4.2 Vhen ammual steelhead production has reached
prescribed levels the Quinault Mation shall
manage their steelhead net fishery to pro-
vide opportunity for sharing as specified
in paragraph 4.3.5.4.

4.4 Queets River

4.4.1

4.4.2

4.4.3

4.4

4.4.5

Karvest management for spring chinock and f2ll coho salmon

shall emphasize natural production until sufficient retums

from hatchery releases accrue to the system to allow a shift

of emphasis to hatchery production.

Harvest management for clnm salmon shall emphasize hatchery

production.

Harvest management for fall chinock shall emphasize natural

production.

Ocean fisheries shall be managed to provide minimmm armual

average harvestable mmbers of 1,000 adult. spring run chinock,.

4,000 £all run chinock and-5,500 £all.rmun.coho salmom to. the.

Queets River.

Steelhead fisheries shall be managed to provide equitable shares,

as specified below, to treaty and non-treaty fisheries and

maintain or increase production.

4.4.5.1 All steelhead fisheries in the Queets River shall be
reduced until retwrns from hatchery releases accrue to
the system in sufficient numbers to allow increased

fisheries.
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4.4.5.2 " Steelhead vet fisheries shall be reduced from seven
(7) to five (5) days per ueek.
4.4.5.3 Steelhead sport fisheries shall be reduced from seven
(7) to five (5) days per week and shall end on or
before April 1st of each year to protect spawning
fish.
4.4.5.4 Vnen the production is increased sufficiently to
provide an average harvest to the net fishery of
8,000 steelhead in the Queets River the sport fisheries
way be increased to seven (7) days per week. Increased
production beyond these levels shall be shared equally
arong the steelhead net fisheries and sport fisheries.
4.4541 The Compact Committee shall evaluate
steelhead harvest data anmually to
determine when the sport fishery may be
increased to seven (7) days per week.
4.4.5.4 2 Vnen anmual steelhead production has
reached prescribed levels the Quinault
Naticn shall manage their steelhead net
fishery to provide cpportunity-for sharing
as specified in paragraph 4.4.5.4.
4.5 Hoh River
4.5.1 Harvest management for spring and summer chinodk stocks shall
emphasize patural production.
4.5.2 Harvest management for early-run coho and cinm salmon shall.
emphasize hatchery production.
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Harvest management for fall chincok and fall coho salmon

shall esphasize natural production until sufficient returns

from hatchery production accrue to the system to a2llow a shift

of emphasis to hatchery production.

Ocean fisheries shall be managed to provide minimm armmual

harvestable mubers of 1,200 spring and sumer chinook, 1,200

£a11 chinock and 5.000 fall coho to the Hoh River.

The Hoh River shall be closed to salmon fisheries upstream from

Winfield Creek from 4pril 15 to September 15 of each year. A

Jjacks anly fishery shall be allowed downstream from Winfield

Creek during. this same period.

Steelhead fisheries in the Hoh River shall be managed to provide

equitable shares, as specified belww, to treaty and non-treaty

fisheries and maintain or improve production.

4.5.6.1 All steelhead fisheries in the Hoh River shall be
reduced until retuons from hatchery releases of native
stocks accrue to the system in sufficient mmbers to
allow increased fisheries.

4.5.6.2 The steelhead net fisheries shall be reduced from seven
(7) days to five «(5) days per week.

4,5.6.3 The steelhead sport fisheries shall be reduced from
seven (7) to five (5) days per:week and shall be
terminated by April Ist of each year.

4.5.6.4 Vhen production has incressed sufficiently to provide
an arrmal average harvest of 4,000 steelhead to the
net fishery in the Hoh River, the sport fishary may be
increased to seven (7) days per week. Increased pro-
duction beyond these lavels shall be shared equally

among the steelhead net and sport fisheries.
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4.5.6.4.1 The Cozpact Cormittee shall evaluate steelhead
harvest data annually to determine when the
sport fishery may be increased to seven (7)
days per week.
4.5.6.4.2 Wnen anmual steelhead production has reached
prescribed levels the Hoh Tribe shall remage
theixr steelhead net fishery to provide
opportunity for sharing as specified in
paragraph 4.5.6.4.
4.6 Quileute River
4.6.1 Henceforth harvest stxategies shall be incorporated in order
that "stock” rehabilitation within the Quileute River System
can be achieved as rapidly as possible;, without incxrring
wnnecessary economic hardships to any of the parties.
4.6.1.1 Harvest strategies shall be exercised in such a manner
that increrental rehabilitation of stocks indigenaus
to the Quileute System can be attained.
4.6.1.2 The Quileute System shall be managed in order to pro-
gress toward and to sustain an average natural produc——
tion of indigenous-stocks (anadromous)-which insuzes,
either in part or as a vhole, an average .arrmal harvest
yield to the Quileute Tribal fishery, as stated in.
5.6 section.
4.6.2 Harvest management for' early-run and £all coho and sumer and
fall chinook shall be consistent with the goal specified in.
paragraph 5.9.4.
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Harvest management for spring chinook shall emphasize hatchery
production (see paragraph 5.9.5).

Harvest menagement for winter racial stocks of steelhead shall
be consistent with the goal specified in paragraph 5.9.4.
Summer steelhead shall not be specifically targeted for com-
mercial net harvest, but will be harvested incidentally to
summexr chinook and ccho.

4.7 Ocean Fisheries

4.7.1 Tribal regulations governing ocean fisheries ifh waters under

472

4.7.3

4.7.4

4.7.5

PR jurisdiction shall be presented anmually to the PRMC.
Quileute Ocean Fisheries
4.7.2.1 The Quileute ocean txoll fisheries will contime to
operate under amual Quileute fishing Fegulations.
4.7.2,1.1 The Quileute ocean troll flget size will
not be limited until sufficient benefit ta
the inshore fisheries is realized.
Hoh Ocean Fisheries
4.7.3.1 The Hoh Tribe may expand their fishing effort into.
ocean waters especially-if increased catches do not
develop in their river fisheries.
Quinault Ocean Fisheries
4.7.4.1 The Quinault troll fleet size shall be limited to
ten (10) trollers, except that if catches in their
river and Grays Harbor fisheries do not increase,
the Quinault Nation may have to expand theix ‘ocean
Fisheries beyond the ten (10) troller limit.
The State of Washington agrees to forego the establishkment of

any non-treaty ocean commercial ret fishery within three (3)
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miles of the external boundiries of the Quinault Treaty Area.

4.7.6 Whenever a river gill net fishery is not allowed on a particular
run for conservation reasons, ocean fisheries shall not be
alloved within a three (3) mile radius of said river muth for
the duration of the effected salmon run.

5. Enhancement and Propagation

5.1 The parties shall work jointly to preserve and enhance salmon and
steelhead production in all waters included herein using ¢onbinations
of habitat and stock rehabilitation, hatchery production or whatever
method is most appropriate for each specific enviromment and/or stock.

5.2 The goal shall be to maximize production in accordance with other
sections of this compact.

5.3 The parties shall work jointly and assist each other to plan, promote
and seek finding for salmon and steelhead stock enhancement programs
pursuant to this compact.

5.4 Careful and conservative judgement shall be used to program salmon or
steelhead releases into amy particular river. Evaluatiem shall be
made to weigh the necessity of jmmediate production against the practi-
cal feasibility of capturing and utilizing brood stock indigenous to
said river system. Whenever feasible, brood shall be tzken from the
salmon or steelhead stock o be enhanced.

5.5 All newly established releases of salmon or steelhead withimrwaters
included herein shall have a sufficient proportion tagged or otherwise
marked for analysis and evaluation of rates of retwrn, total contribu-
tion to fisheries and distribution of catch awong fisheries. Certain
stocks from existing production shall also be tagged or otherwise

marked as the necessary equipment and can-power are available.
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5.6 The parties, to this comact shall work jointly and with other agencies
to develop artifitizi~propegesion programs designed to provide the
folloving minimm harvestable nutbers of salmon and steelhead annually
to the following terminal areas for harvest by coamercial net fisheries:
A. Grays Harbor

30,000 fall chinock
100,000 coho
200,00 chum
B. Quinault River
7,000 f£all chinock
30,000 echo
25,000 chum
5,000 steelhead (Quinault stock)
C. Queets River .
10,000 £all chinook (Queets stock)
15,000 colo
5,000 chum
3,000 spring chinock
10,000 steelhead (Queets stock)
D. Hoh River
2,500 spring and summer chinook (Hoh stock)
3,700 £all chinook (Hich stock)
3,000 early-run coho
10,000 £all coho (Hoh stock)
15,000 ctnm (Quilcene stock)

4,000 steelhead (dHoh stock)
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E. Quileute River
10,000 spring chinook
5,000 sumrer chinook
10,000 fall chinock
15,000 sumer coho
40,000 fall coho
12,000 winter steelhead
F. Specific goals for clum, pink and sockeye salmon in the Quileute
jvar system shall be established in the future.

5.7 The Quinault Nation may release 100,000 steelhead smolts into the
Huotulips River aprually. A program to develop a brood stock from
the Furptulips River shall begin in the winter of 1977-78. This release
level may be altered to be commensurate with the level of incidental
catch of steelhead in the Quipault Fumptulips salmn fishery.

5.8 The Quinault Nation may release steelhead smolts into the Chehalis
River System. The need for and level of these releases will depend
upon the level of incidental catch of steelhead in the Quinault
Chehalis River fishery and the level of releases by the State of
Washington.

5.9 Quileute River

5.9.1 Until such time that ammmual harvest yields, as stated in
section 5.6 are guaranteed to the Quileute Tribal fishery,
and rehabilitation of the Quileute System is achieved, trans-
fers of either indigenous fish stocks or their eggs shall not-
be undertzken unless all affected parties to these transfers.
agree upon the biological and economical feasibility to said

transfers.
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In years whan average natural production canpot be sustained
solely by a natural spawning stock of a particular drainage
(i.e. Soleduck, Bogachiel, etc.) the deficit shall be allevi-
ated, to an extent possible, by m2ans of off station planting
of fry of that deficient stcck.
Propagation of non-indigenows stocks within facilities of the
Quileute System shall be allowed on condition that:
A. non-indigenous production, for release outside of the
Quileute System, does not either impede or conflict with
production of stocks which are to be used in rehabilitation
efforts as stated in section 4.6.1;
B. and non-indigenous stocks have been certified disease free
prior to introduction and agreed to by parties involved.
5.9.3.1 Introduction andrelease of non-indigenous stocks shall
not occur within the Quileute System imless all parties
involved, agree upon the biological compatibility of
the non-indigenovs stocks with all indigenous stocks.

5.9.3.2 The technical committee pursuant to this cogpact shall
review all proposals pertaining to rearing and xelease
of non-indigenous stocks, and provide its recommenda~
tions to.all parties of this coupact.

The ultimate goal of the Quileute Tribe is to restore the

natural production of indigenous early-mm and fall coho,

summer and £all: chinook and winter steelhead to levels suffi-
cient to manage the harvesi for natural production while
maintaining an econcmically visble commercial fishery. This
will be reached aver several years by mzking necessary
increvental adjustwments in harvest mansgerent and enhancement

programs.
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fxrificial production of spring chinook shall utilize Cowlitz

stock or Cowlitz x Urpqua stocks that are presently returning

and being recaptured at the Solduck Hatchery.

5.9.5.1 All production from these stocks shall .be released
on station at the Solduck Hatchery.

5.9.5.2 Dungeness spring chinook stocks shall be deesphasized
in order to avoid overlap of summer chinook of
Quileute origin and other species.

Propagation programs within the Quileute System shall emphasize

utilization of indigenous stocks of summer and fall chinock,

sumer and £a11 coho, winter steelhead and those other species

agreed upon by the parties imvolved.

5.9.6.1 Propagation programs shall be used primarily as a tool
for stock rehabilitation, except in cases where
suvstained artificial production is necessary.

Propagation programs involving introduced summer steelhead

shall be deemphasized and phased out over a five year period

which begins at the signing of this coupact.

Management strategies shall emphasize natural production of

winter racial stocks of Quileute steelhead.

5.9.8.1 Non-indigenous winter steelhead stocks shall -be
deerphasized in order to avoid overlap with winter
steelhead stock of Quileute origin and other species.

5.9.8.2 By the termination of this ccmpact term no introduc
tion of. non-indigenous winter steelhead stocks shall

take place in the Quileute Systen.
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All existing stcelhead rearing facilities within the
Quileute River System shall utilize eggs collected
from adults returning to the particular facility, and
said eggs shall be incubated and reared within the
system. All relezses shall be on-station from that
particular facility.

Production from each facility shall not deviate +257
fram the mean five year production level.

Production frem each facility shall be marked at an
agreed upon percentage.
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Campact Cormittee and Procedures

6.1 Establishoent. A Cospact Conmittee.is hoereby established to coordinate

6.2

6.3

activities, act as an averme for cosrunication zmong the parties hereto

and carry out other finctions enuzrerated in this corpact.

Subcomittees. The Compact Conmittee shall be cozposed of a Policy

Subcommittee and a Technical Subcosmittee.

6.2.1

6.2.2

The Policy Subcommittee shall be cofposed of the chairman from
each of the respective tribes and the Governor of the State of
Washington or their designees. This subcommittee shall have
responsibility for issues and activities of a binding nature,

e.g. amendments of this compact.

The Teclmical Subcommittee shall be composed of qualified fisheries
scientists from each of the parties hereto. The fisheries
scientists must be familiar with management problems of the coastal
Fisheries. The subcommittee shall have responsibility for issusg
and activities within the realm of technical resource management,
e.g. run forecasts, escapement requirements, catch and effort data

analysis.

Functioning of the Committee and Subcommittees

6.3.1
6.3.2

6.3.3

Each merber of the Committea shall have one vote.

Y¥aabers of the cszmittee may act or vote to bind the parties to
2grecments or activities pursuant to this compact only if specif-
ically authorized to do so by their respective goverrments.

All decisions of the Committee or Subcosmittees must be wnanimous
by vote of all parties to the compact. Xo party shall be bound
by any action of the Committee or Subccmittee unless present and

voting in the affirmative for such action.
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6.4 Responsibilitics of the Co;rpac; Ccamittee

6.4.1

6.4.2

6.4.3

€.4.4

6.4.5

6.4.6

The Conmittee shall make recanrcndations to fisheries management
agencies to assure agrecrents contained herein are realized.
The Cosmittee sl:lall Jointly prepare recomeendations to the National
Parx Service concerning fishing regulations within the boundaries
of the Olyrpic National Park.
The Comittee shall gather, organize, analyze and reportg on data
pertinent to this compact including but not limited to un size
forecasts, escapement goals, catch distributiorns including ocean
fisheries, artificial and natwral production, habitat protection
and restoration, in-season catch by fisheries included herein.
The Committee shall prepare reports including but not Iimited to
the following: -
(@) Armual status of coastal salmon and steelhead stocks.
(®) Amual report of the coastal compact including but not

limited to: ’

1. Anmual salaon and steelhead catch report.

2. Apmal report of coastal artificial propagation amd . . -

habitat enhancement activities.

The Committee shall review fisheries regulations, plans and proposa-ﬂs -
for resource menagement studies, propagation and enhancements --:=.—: =
programs, etc., pertaining to salmom and steelhead stocks included:..
herein and provide technical assistance and advice for said regula-
tions, plans and proposals.
The Committee shall mediate issues and disputes among the parties
hereto. The purpose is to have initial mediation by the body most

kngvledgeable concerning coastal issues. If not resolved, the
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6.5.7

6.5.8

dispute could then proceed to the Federal District Court's

Fisheries Advisory Board System.

The Coamittee shall establish within 60 days of ratification of

this compact guidelines and by-laws for their ogerations

including meeting schedules, procedures for calling meetings,

tire limits for processing disputes, reporting schedules, ete.

The Campact Committee shall receive, review and act upon

proposals to amend this compact. Policies and procedures for

amendrent of this compact shall be as follows:

6.4.8.1 All proposed amendments shall be submitted to the
Compact Committee Policy Subcommittee for review and
discussion.

6.4.8.2 If so authorized, the Policy Subcommittee shall vote
on said amendment. Approval shall be by umaninous
vote with all parties present.

6.4.8.3 1If Policy Subcommittee mezbers are not authorized to
wote on specific issues contained within the proposed
amendnent:, said amendment shall be presented to each
of the parties hereto by their respective Subcommittee
representative.

6.4.8.4 The parties shall then meke their vote on the pro-
posed amendment known in writing to the Compact
Committee through their respective representatives at
the next Policy Subcommittee meeting. Approval musts
be by unanirous vote of all parties hereto.

6.%.8.5 If the amendment is mot approved, the party or parties
supporting the zmendment may arbitrate the zmendment
as a dispute pursuant to this ccepact (paragraphs 6.4.6
and 3.13.1).
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6.4.8.6 Critcria for amendment of this compact shall inlcude but not

be limited to the following:

6.4.8.6.1 Sections of this conpact prove impracticable.

6.4.8.6.2 New data or results of stidies indicate techni-

cal portions of this corpact are Incorrect or

should be improved.

6.4.8.6.3 A fishery included in this compact expards or a

new fishery is initiated so as to harvest in
additional areas or on additional stocks.
6.4.8.6.3.1 Fisheries may be expanded to include
other places within the usual and
accustamed areas of each txibe.
These places include but: shall not
be limited to the following:
A, Quinault Nation

1.
2.
3.

Copalis River
Joe Creek
Tributaries to Grays Harbor

B. Hoh Tribe

1.
2.
3.

Cedar Cresk.
Kalaloch Creek
Goodman Creek

C. Quileute Tribe

1.
2.
3.

Cedar Creek
Jackson Creek
Goodmen Creck
Scott Creek

tosquito Creek
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6.4.8.6.4 The vsual and accustozed fishing areas are

6.4.8.6.5

6.4.8.6.6

changed by Federal Court oxder or agreement
betwecn the State and individual Tribal
parties.

Specific portions of this corpact dealing with
harvest managerent, sharing, adjustments and
enhancerent are based on the i)ranise that
ocean fisheries under United States control:
shall be regulated by PEMC (or any other
Federal agency), the State of Washington and
Treaty Tribes to pruvide the mxbers of adult
salmon to inshore fisheries necessary €o

. attain goals pursuant to this compact. IEf

subsequent action by regulatory agencies or
new data shows this premise to be incorrect,
the cospact shall be amended accord;i.ngly.
Specific portions of this compact dealing with
sharing principles are based on the premise -
that reasonable commitment shall be made and
action taken by the State of Washington and
the Federal Goverrsrent to implerent the —
artificial propagation and habitat enhancement
prograss necessary to increzse the salmon and
steeliizad resources sufficient to attain the
harvest goals specified in paragraph 5.6.

If subsequent action or data show this pramise
to be incorrect the compact shall be amended
to adjust the sharing principles accordingly.
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Resource Managcmat Studids

7..1 The partics shall pursue and coovdinate joInt stulics of the salron and
steelhead resources included herein.

7.2 The parties shall cooperate to plan, find andfor scek funding for special
studics dircected towardrealizinggeals or improving mvnegement methods
utilized pursuant to this compact.

7.3 There shall be a system of free exchange of data, information and results
conpiled from such studies.

7.4 The parties shall coordinate tagging studies referred to in Sectiom 5.5.
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HOH INDIAN TRIBE

STAR ROUTE 1, BOX 963  FORKS, WASHINGTON
TELEPHONE 206-374-8582

SELIVEY)

Noy 7w

November 4,1977

Mason Morrisett
Ziontz,Pirtle,Morrisett,Ernstoff,& Chestnut
208 Pioneer Bldg.,600 lst Avenue
Seattle,Wa.98104

JENTTRWE VORI NS £ 0TI

Dear Mason;
Enclosed is the Hoh Tribe's response for Part VI,for Volume
II of the unified tribal response to the Task Force as requested
in your memorandum of October 25,1977.Some material on Hoh enhance-
ment and management has already been presented to the Task Force
as part of the Quinault's presentation of their intergrated enhance-
ment package and the proposed Coastal Compact,but this should
round out our response.

Sincerely,

Sothen T Fenn Ly 217
Esther I.Penn
Tribal Chairperson

cc: Mr.Heckman



HOH TRIBE REPORT TO TASK FORCE [\

ENHANCEMENT REQUIREMENTS

2 TREEY

INTRODUCTION

The Hoh Tribe wishes to enhance natural production and
develop artificial production of salmon and steelhead in its
area.This proposal is divisible into two major categories;new
program and existing programs.

NEW PROGRAMS
INTRODUCTION

Hoh Tribal fishermen depend almost entirely on the chinook,
coho,and steelhead runs in the Hoh River for their subsistence
and livelihood,although they historically have fished the adjoining
coastal streams and waters.The salmon runs are essentially wild
fish and have not been supplemented by significant artificial
ptants to date.Catches have been fairly stable until recently
when increased ocean interceptions apparently have caused declining
returns to the river.Steelhead catches have been fairly stable
through the early 1970's and have generally increased since then.
Conversely steelhead sport catches have declined since this period.
Since 1959,the native steelhead run has been supplemented by
plants of Chambers Creek (Puget Sound) stock,averaging 25,000
fish annually.

The status of the runs indicates that natural production
needs to be enhanced to meet the increased harvest pressures and
demands by all fisheries.The Hoh supports viable native stocks of
chinook,coho,and steelhead which provide the best stocks for
artificial propagation.The Tribe is presently evaluating enhance-
ment methods and specific sites for the Hoh River.

The most promising proposal involves developing a satellite
terminal rearing facility in conjuction with the Quinault Tribe
and U.S.Fish & Wildlife service.The Hoh Tribe facility located
on the reservation would consist of four (40' x 150* x 6') concrete
rearing ponds,fish trap,egg incubation boxes,pumped water system,
and office.The Tribe would capture and spawn broodstock and ship
the eggs, green or eyed,to a primary hatchery facility.The primary
facility would hatch the eggs,rear the fish until release size,
and return them to the satellite hatchery for final rearing and
release.The Quinault Tribe is now preparing an intgrated hatchery
operation in which they will construct a primary hatchery at Lake
Quinault and a satellite hatchery on the Queets River.They will
also coordinate their activities with the U.S.Fish & wildlife
service hatchery at Cook Creek.

LSBT LI
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We are planning to tie our facility in with their operation.
Such an operation will utilize area facilities most efficiently
and will significantly reduce operation and maintence costs for
the Hoh Tribe.The Hoh satellite hatchery,however,will be designed
so that it can be also do a full-time hatchery.Construction and
operation costs are shown in Table 1.

Enhancement will not depend solely on wholly artificial
methods.Preliminary data on rearing densities of coho in various
Hoh tributaries indicate that natural rearing areas are under-
utilized.We propose to supplement natural rearing populations
with eyed eqg and fry plants to determine optimum rearing densities
and achieve maximum natural production.Optimum production in the
Hoh system will be achieved by wisely balancing natural and
artifical production.

ENHANCEMENT GOALS

Enhancement goals are based on peak catches of the previous
15-year period (Table 2).The Hoh System has shown itself capable
of producing runs of these magnitudes and with proper enhancement
and management these goals can be achieved for normal production.
The chum production goal is higher than historic peaks because
these fish will primarily harvested as a source of operating
revenue for the tribal fisheries programs,enabling the hatchery
operations to be self-supporting.

CURRENT HATCHERY OPERATION PROPOSAL

The Tribe has undertaken several enhancement activities on
a small-scale basis,which will be expanded under the proposal
discussed previously, Netarts-style gravel incubation box has
been used on an experimental basis to raise coho,chinook,and
chum salmon on-reservation.In 1976,5,000 Chum fry and 5,000 Coho
and Chinook fingerling were released into Chalaat Creek.In 1977,
failure of the water intake system resulted in the total loss of
the intended plant of 23,000 Chinook and 14,000 Coho.This fall
coho and chum will be raised in the Netarts hatchery and then
transfered to a natural rearing ponds just off reservation.

The Tribe is also involved in cooperative enhancement efforts
w1th the Quinault Tribe,U.S.Fish & Wildlife Service,and the state
fishery agencies.Since 1975 the Tribe has planted 150 300,000
coho smolts provided by the Quinault National Hatchery.The fish
are held and fed several weeks in a screened area of Braden Creek
located several miles upstream from the reservation,so they may
imprint and home back to the creek.This fall we anticipate capturing
broodstock from returning spawners to provide eggs for the National
Hatchery for future Braden Creek plants.

This spring the Tribe invited local sportsmen to join them
to capture steelhead for their native steelhead enhancement program.
These fish were held and spawned at the Soleduck salmon hatchery
and the eggs were incubated there until the eyed stage.
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TABLE 1. Construction and operation costs for Hoh River hatchery.

vr h
Facility Cost
Hatchery capital cost $400,000.00

4 150" x 40' x 6' concrete rearing ponds

egg incubation boxes

fish trap,fish way .

water _system

buildings

3 Al

Annual propagation operation and maintenance $50,000.00
Harvest Management g $50,000.00
Research $60,000.00
Administration $40,000.00

TABLE 2. Projected production of salmon and steelhead for Hoh

River hatchery. .
Species Number released Release size Expected return
- i =
Fall chinook ~200,000 20/16 2,000”
Spring chinook 150,000 20/16 , 7150
Coho 250,000 15/16 3,500
Chum 3,000,000 250/16 3,500

Steelhead 70,000 6/16 30,000
fo,r 3¢
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The eggs were transported to the Quinault National Hatchery for
final incubation and initial rearing.The fish were then transported
to the Quinault Tribe's pen rearing station at Lake Quinault for
rearing until next spring.At release size the fish will be trans-
ported back to the Hoh for final rearing and release.This program
will be continued until a steelhead broodstock run can be developed
for the Hoh hatchery.

In September,spring chinook spawners were captured for
broodstock in a cooperative program between the Tribe and the State
Dept.of Fisheries.The eggs will be incubated at the Soleduck
hatchery and the fish reared until release size.They will then be
returned to Hoh for final rearing and release.

Fall chinook will be captured by the tribal fishermen this fall
and the eggs will be shipped green to the Quinault tribal hatchery
for incubation.The fish will be reared at Lake Quinault and
returned to the Hoh at release size for final rearing at a site
just off reservation.

These cooperative projects have worked well so far and we plan
to continue them at least until our proposed hatchery can become
operational.

OFF-RESERVATION SAILMON HARVEST ALLOCATION

POSITION STATEMENT

The Hoh Tribe will settle for no less than 50% of the harvestable
numbers of chinook,coho,and chum of Hoh River origin.Furthermore,
the Tribe wants a 50% share for each of the two major chinook runs;
the spring-summer run and the f£all run.Any debit in the Tribe's
share of one run shall be made up by an equitable share of another
run or species catch.

ON-RESERVATION FISHERIES POLICY

On-reservation catches of salmon and steelhead can be included
in the overall Treaty share,provided that the separate and distinct
existence of on-reservation fisheries continues to be recognized
and further provided that the Tribally proposed fishery enhancement
goals are realized.

SUBSISTENCE AND CERMONIAL FISHERIES POLICY

Subsistence and cermonial catch of salmon and steelhead can
be included in the overall Treaty share provided that the existence
of subsistence and cermonial fisheries continues to be recognized
and provided that the Tribally propose enhancement goals are
realized.
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STEELHEAD HARVEST MANAGEMENT POLICY

INTRODUCTION

The Hoh River winter steelhead fishery is the single most
important fishery for the Hoh Tribe as it provides the longest
season (November,March) and is the most valuable.In the 1976-1977
season,the Tribe's commercial net £fishery landed 37,955 lbs.of
fish worth $44,174 to tribe fishermen.About 85% of the catch was
taken on-reservation.About 100 fish were taken for subsistence
and cermonial purposes.

METHODS

Pre-season run predictions furnished by WDG are acceptable as
a beginning reference point.Management will depend on in-season
run strength estimates based on historic and in-season catch data.
Several catch-effort models are being developed by Treaty Area
fishery biologist which can be applied to determine acceptable
harvest rates in-season.Minimum harvest goal for Hoh steelhead is
3,500 fish,based on average catches between 1970 and1975.

The Tribe plans to supplement natural and Chambers Creek
hatchery stock with plants of native Hoh stock from its hatchery
operations.Plants will be made on and off reservation.Fish will
be tagged with wire micro-tags to determine contribution of the
adult returns to the river fisheries,and if possible,the contrib-
ution to the natural spawning population.

GEAR AND EFFORT PROPOSALS

The Hoh Tribe is almost totally dependent on its Hoh River
gillnet fishery although a few fishermen occasionally troll with
sport gear or hand gurdies in summer months.The river net fishery
uses both drift nets (150 foot maximum) and set nets (set no more
than 1/3 the river width).Band held pole nets (short gillnet hung
on poles) are used occasionally during freshets in the fall.Mis-
cellaneous gear permitted includes dip nets,spear,gaff,and hook
and line.Hook and line gear is used to take fish for personel
use.

The Tribe has an approved enrollment of about 100 adults.Use
of set and drift gillnets are limited to heads of households who
maintain residence on reservation,approximately 20 adualts.Average
effort varies with season,shown in the following table;

Fishermen
Fishery Period Full time Part time Total
Spring-summer Chinook April-August 4 2 6
Fall Salmon September-November 6 8 14

Winter Steelhead November-March 6 7 13
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TRIBAL MANAGEMENT

The Hoh Tribe is governed by four-person Business Committee,
which enacts all rules and regulations for the Tribe.Fisheries
matters are reviewed by a five person Fishing Committee and which
recommends appropriate actions to the Business Committee.In practise,
the Business Committee lets the Fishing Committee handle the
fishing activities and requlations.

Tribal operations are directed by an executive director,who
also serves as program director for the tribal fisheries program.
Two fisheries biologists are presently employed by the Tribe to
gather catch and escapement data,develop enhancement plans and
programs,and gather research data on natural production of the
Hoh watershed.The biologists monitor each fishery and recommend
appropriate reqgulations for the tribal fisheries.Catch,effort,
escapement,and other data is freely exchanged between the Tribe,other
tribal,state,and federal biologists.The Tribe is planning to link
up to a computer catch monitoring system with other tribes and
the State Dept.of Fisheries. .

One of the greatest needs for the Fisheries is to develop
better understanding of the exploitation: rates by various fisheries
and escapement of the salmon and steelhead runs.Tagging studies
need to be implimented for native fish.A model of the river
fishery in relation to escapement needs to be developed for better
in-season management of all runs.Better understanding of natural
salmon and steelhead production is needed.

The tribe levies a f£ish tax of three cents per pound on all
fish sold to fish buyers on-~reservation.The tax goes into the Tribes
general operating revenues.Tribal members have indicated a willing-
ness to increase the tax to help fund fisheries management and
enhancement activities.Another potential funding source is the sale
of surplus hatchery fish.

The Tribe has retained counsel for legal assistence,but it has
no funds for future needs.The Tribe generally favors having a
Treaty Area lawyer since the three Quinault Treaty Tribes face much
the same legal needs.

TRIBAL ENFORCEMENT

One enforcement officer is employed by the Tribe for fisheries
enforcement.The officer is furnished with uniforms,protective
equipment,and a river patrol boat.The Tribe also has a second-hand
patrol car with a CB radio and a VHF radio linked with the
Quinault Tribal radio network.The patrol car has proven inadequate
for enforcement,so a new vehicle is needed.

The Tribe does not have its own Tribal court but requests a
judge from the Makah or Quinault Tribes when the need arises.

OTHER COMMENTS

The Hoh Tribe is desireous of full co-management of its
fisheries with the State and has joined with the other Quinault
Treaty Area tribes to develop a workable management framework with
a coastal compact,drawn up on similar lines to one recently
developed for the Columbia River fisheries.The Tribe feels that
the principles and goals set forth in the draft Coastal Compact
are resonable and hopes that the Task Force will give utmost
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consideration to them in its recommendations for coastal fishries
management and enhancement.

Pherhaps the most critical matter facing the Hoh and other
tribes is the heavy ocean fishery interceptions of stocks bound
for the tribal terminal area fisheries.The last two seasons have
demonstrated with-out much doubt that the Tribe and other coastal
tribes are not getting their fair share of Chinook and Coho salmon
because of ocean interception.The State claims to be powerless
because of its political situation.The Tribe strongly urges the
Task Force to recommended high level action to reduce the pressure
of the ocean fisheries on its stock.
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MAKAH TRIBAL COUNCIL

o= il (e
P.O. BOX 'I'IS NEAH BAY, \'IA. 98357 - 206-645-2205

PREAMBLE

The Makah Tribal Council on behalf of the Makah Tribe of the Makah
Treaty Area presents this report to the Presidential Task Force concerning
fisheries matters in the Makah Treaty Area. It is intended to supplement Volumes I
and II of the Tribal Report presented by the Northwest Indian Fisheries Commission
and to present the particular views and requirements of the Makah Tribe.

It is imperative to remember that the matters diseussed in this report
are discussed with the understanding that those areas of concern mentioned in
Volume I of the Tribal Report will be substantively dealt with to the satisfaction of
the Makah Tribe. Further the views expressed herein are subject to modification as

discussions with the Task Foree eontinue.




REPORT OF THE MAKAH TRIBE ON
SALMON- MANAGEMENT PLANS AND NEEDS

INTRODUCTION

The Makah Tribe views its salmon management problems under two

major headings; first and foremost, a need for immediate changes in present salmon

regulation that will restore to the: Makahs their opportunity to harvest an equitable

share of the salmon in their traditional marine fishing waters, and secondly, a

longer-term need for a cooperative progrdam of rehabilitation and enhancement of

salmon runs in Makah on~ and off-reservation rivers which will benefit both treaty

and non-treaty fishermen. The following brief description of the Makah situation

will amplify the above points:

A.

B.

The population of the Makah Tribe is approximately 1200, of which
approximately 172 are part or fulltime fishermen. Many Makahs
would like to exercise the treaty right to fish, but lack efficient
gear or opportunity.

The Makah Reservation, measuring about six miles on a side is
located in the extreme northwest tip. of Washington State (Fig. 1.

On- and off-reservation rivers extend from the Ozette to the Elwha

in the Straits of Juan de Fuca.

Rivers are relatively small and are presently at a very low level of
productivity. Former productivity was much higher, but actual
numbers of salmon by species during pristine conditions are not
available.

Most of the Makah salmon catch at present is derived from a fleet
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of combination troll and gillnet vessels fishing in traditional tribal
marine waters extending about 48° N. on the Pacifie side to about
123° 30" E. in the Strait of Juan de Fuea (Fig.1). In addition,
marine coastal set nets are fished at several sites within this range.
The total salmon catch by Makahs in 1976 for example, was 333,000
pounds of which 276,000 pounds (83%) were caught in marine
fisheries and the remainder (17%) in river fisheries.

U. S. v. Washington did not increase the Makah river salmon catch

as it did for tribes with fishing rights in large rivers. This is
because Makah rivers are small and at a low produetivity level, and
management regulations which would allow more fish to enter the
streams are not practicel. Management in marine waters off
Makah rivers is based mainly upon the more abundant stocks which
are in transit to a wide range of distant rivers.

U. S. v. Washington also indirectly curtailed Makah marine catches,

because the IPSFC, in reviewing the previously permitted Makah
special gillnet fishery, ruled against its continuance. Thus the
Makahs are presently being allowed less fishing time than formerly
during the period of IPSFC control.

A national fish hatchery which the Makahs have been promoting
since the early 1950's for the benefit of all fishermen (ecommercial,
sport, ete.) was started in 1975. Funds for completion are
anticipated to be included in the budget for FY 1979. It is located
on the Sooes River, and together with appropriate re‘ga.!;ilitation
and enhancement of streams, offers the ﬁ&tential for greatly

P~
increasing runs in Makah rivers and in other rivers of the Olympic
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Peninsula as will be deseribed in the section on enhancement needs.
Completion of this hatchery is essential.

MANAGEMENT PRINCIPLES

In view of the above factors the Makah Tribe places highest priority upon

implementing (starting in 1978) the following management prineiples in catch

reporting areas 3, 4, 4B, 5, and 6C with a view toward providing opportunity for the

Makah Tribe to harvest an equitable share of the salmon passing through these

traditional Makeh fishing waters:

A.

Recognition in the regulations to be formulated that because of the
geographic location of the Makah Reservation and because of the
unique character of the salmon runs in their traditional marine
waters, the Makah Tribe must fish on mixed stocks, and at some
seasons, on immature fish not unlike the ocean troll fishery except
in scope.

Recognition also that salmon are generally more dispersed in
Makah fishing areas than in terminal fishing areas, and that
consequently more fishing time is required to provide opportunity
for a reasonable ecatch, particularly in view of the more prevalent
rough sea conditions, fog, steamer traffic, and an abundance of
kelp, driftwood, and serap fish.

Provision in the annual regulations by IPSFC (or its sucecessor) of
five days fishing per week for Makah fishermen in areas 4B, 5, and
6C. In the event that weather makes fishing impractieal,
additional days must be provided.

During non-IPSFC control periods, a seven-day week open period in

areas 4B, 5, and 6C in order that Makahs nave opportunity to cateh
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an equipable share of all salmon species.

E. Development of a formula for a maximum size of the Makah
marine fishing effort and/or catech. The Makahs recognize the
ultimate need for such a formula in view of their mixed stoek
fishery in "outer" salmon waters and in view of the need for
equitable shares of the catch by both treaty and non-treaty
fishermen. We are presently studying our data base to determine
the optimum fleet size or catch quota.

F. The Makah Tribe plans to econduct research and test fisheries within
all of their recognized treaty waters as necessary to gather faets
needed to improve salmon fisheries and management. Such activity
would be expected to be subject to review by the state or federal
fishery agencies.

I. ENHANCEMENT

As mentioned with respect to Fig. 1, the recognized Makah on- and off-
reservation rivers include those from the Ozette River and Lake system on the
Pacifie to the Elwha River on the Strait of Juan de Fuca. Although production in
these streams is presently at low level, their potential is substantial. The needs
will be discussed according to: (1) Those that are being or can be met by tribal
personnel, and (2) those that presently do, or will require outside aid in the form of
personnel and/or funding.

Tribal Fishery Enhancement

Tribal fishery personnel are a Fisheries Director, a secretary, two fishery
technicians and two fishery biologists, in addition to an enforcement staff of six.
In the spring of 1977, short and long-range fishery management priorities and plans

were drawn up, and these are being modified as the fishery program develops. The
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principles guiding these plans were outlined in our Salmon Management Plan which

was submitted to the Federal Distriet Court Fishery Advisory Board and to the

State of Washington Department of Fisheries in July 1977.

Present activities with respect to enhancement are primarily in building

a data base for guiding future options. A first step is assessing the status of

natural and introduced stock producion in Makah streams. This is being done by:

A.

C.

F.

Assembling historicel data on catch and escapement on conferring
with tribal, state and federal f{isheries personnel who have
knowledge of salmon runs in our area.

Initiating a thorough annuel census of salmon spawning including
distribution and timing by species, plus an effort to determine
whether spawners are natural stocks or introduced stocks.
Determination of optimum escapement levels and optimum
carrying capacities of fry and fingerlings under present stream
conditions.

Controlling river fisheries so as to achieve present excapement
goels as set by WSDF.

Performing pilot tests of gravel incubation boxes and barrels in
selected areas where natural spawning conditions appear unsuitable
or questionable.

Measuring egg-fry survival in selected natural spawning areas for

comparison with container-incubated eggs.

Future enhancement activities that can be done by tribal personnel are in

the planning stages and hopefully will include participation by fishermen during

their off-season.
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Additional Fishery Enhancement in Progress or Needed

A.

C.

The USFWS Pishery Assistance Office is presently conducting a
study of the Ozette River and Lake System with a view Toward
increasing the sockeye and coho salmon production. In addition,
Dr. Brannon, Professor of salmonid culture at the University of
Washington, has proposed thesis research projects for one or two
graduate students who would participate in a portion of the overall
study. Dr. Brannon has also prepared a review of the principles
that need to be considered in conducting the most effective
enhancement scheme for the system. Makah personnel have been
and will continue to participate in FWS & UW enhancement work at
Ozette Lake.

Work on the Makah National Fish Hatchery on the Sooes River was
started in 1975. Completion of the hatchery is badly needed for
maximizing enhancement of salmon runs on the Olympic Peninsula
at the earliest possible date. The hatchery is expected to enhance
runs on a number of streams in addition to the Sooes River by
providing eggs and/or fry for ponds and reering pens in fresh,
brackish, or salt water. Any agreements with the Makah Tribe
must be conditioned on full funding for complet_ion of the hatchery
by FY 1979.

A major enhancement need in the Mskah area is for satellite
facilities that will maximize the adult return potential of the
Makah hatchery. We are presently surveying Makah rivers, lakes,
estuaries and bays for appropriate sites. The types of projects and

facilities needed are:
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() Stream enhancement and rehabilitation,

(2) Spawning channels,

(3) Egg incubation installations,

(4) Fresh water rearing ponds (and adult recapture sites), and

(5) Salt water rearing or ranching sites.

These facilities should be developed as soon as possible in order to
fully utilize the hatchery capability. Funds are needed in two
increments—immediate funds for stream rehabilitation and then
annual funding for eonstruction and operation.

It is premature to place target figures on produection of either fry or
adult returns from the several means mentioned above, but given the river, Iake
and hatchery potentiel, and properly conceived facilities and procedures, the
expectation is for a many-fold increase in production for the benefit of both treaty
and non-treaty fishermen.

Estimated Costs

L Immediate needs:

(a) Pish barrier removal, building approach routes and trails -
$50,000

(b) Survey and assessment by qualified consultants - $50,000

(c) Engineering and design on sites selected in the surveys -
$100,000

2. Continuing funding needs:

(a) Construction of spawning channels, incubation sites and fresh
water and estuary rearing facilities that showed cost-
effectiveness in the above design studies. Given the large

potentiel in the Mekah area based upon surveys to date, the
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need is for a minimum of 1 million dollars per year for four
years, including maintenance and operation. After four
years, cost of maintenance and operation should be available
from sgle of returning fish.

(b) Construction costs of salt water rearing and ranching
facilities will depend upon the results of the surveys
proposed, but an estimated figure is for 1 million dollars the
first year, followed by 200 thousand dollars per year for three
additional years after which costs should be covered by the
sale of fish.

It should be added that the return after one salmon cycle (4 - 5 years)
should greatly exceed both econstruetion and operating costs, and would benefit both
commercial and sport fishermen in addition to Makah fishermen.

II. OFF-RESERVATION SHARING

The Makah Tribe is of the opinion that with appropriate regulations, the
treaty Indians are presently capable of harvesting 50% of the salmon and steelhead
in the ease area with the exception of Fraser River stocks of sockeye and pink
salmon. Therefore, the phase-in period working toward 50% of other than Fraser
River fish should be considered completed, and future regulations should be set
accordingly. Regulations are also needed to provide substantial annuel increases of
the treaty share of Fraser River sockeye and pink salmon with 50% to be achieved
within five years. Where exact parity for all species cannot be achieved, a formula
for prescribing species equivalents such as that proposed by the Point No Point
Treaty Tribes, would be acceptable. The Makahs view tribal representation on
IPSFC and PRFMC at the policy level as essential if the necessary progress is to be

made in achieving parity on the Fraser River stocks. Also, grants or loans will be



needed to appropriately expand the Makah fleet within five years.
M. ON-RESERVATION ACCOUNTING

On-reservation fisheries continue to be recognized as separate and
distinet Makah fisheries thus those fish must continue to be accounted for
separately.

IV. SUBSISTENCE AND CEREMONIAL ACCOUNTII‘\lG

The Makah Tribe would be agreeable f01_' thezubsistence and ceremonial
catches to be included in the overall tregty sha;e provided; (1) that a reasonable
estimate of personal use fish be inelur;];d in the non-treaty share; (2) that
subsistence and ceremonial fisheries cont}nue to be recognized as separate and
distinet fisheries; (3) that fishing for ceremonial fish for use in annual Makah Days
Celebration be specifically sanctioned in annual regulation; (4) that the needs of
Makah marine fisheries as set forth in the introduection are reflected in future
regulations; and (5) that the goals in the previous section on enhancement are
realized.

V. STEELHEAD FISHING

The Makah steelhead fishery, though small, remains an essential winter
fishery for many Makah families who are primarily river fishermen. Whether or not
the Tribe could afford to forego net commerecial fishing on steelhead would depend
upon the nature of econcessions which might be made for such forebearance such as
substantial enhancement of steelhead-bearing rivers with another species which
could provide proper subsistence and commercial value to Makah families now
dependent upon steelhead.

Special steelhead management plans will be developed by the Makah

Tribe in cooperation with the WSDG with a view toward inereasing the runs in

Makah on- and off-reservation rivers by:
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(2)

Monitoring cateches and escapements to provide more precise
figures on the numbers in the run, the numbers and distribution of
spawners, and the success of spawning.

Applying the above information in adjusting tribal catches to
comply with escapement needs and court-sharing formulas.

VI. GEAR AND EFFORT PROPOSALS

The Makah gear and effort proposal is made in view of the factors

discussed in the introduction section.

A.

A reduction in the non-treaty fleet in Makah usual and accustomed
marine waters is essential if the Makahs are to achieve an
equitable share of the available salmon. This is particularly the
case considering that most Makah marine fishermen rely upon
fishing for their total year-round income.

Competitiog and conflict with non-Indian commercial trolling gear
is particularly a problem in the area immediately west of the
Makah Reservation. Makah trolling boats of all sizes have
traditionally fished these waters where chinook salmon tend to
concentrate close to shore. In recent years, non-Indian vessels
have increased their effort in the area to the point that effective
fishing and maneuvering is impossible. Therefore, it is
recommended that an exclusive Makah commerecial fishing area be
established east of a line drawn from Spike Rock (approximately
48° 15 N.) to a point one mile due west of the Dunean Rock buoy.
This is a limited area just west and northwest of Mukkaw Bay and
Cape Flattery.

Because of the present low level of productivity in Makah rivers,



there is a pressing need for Makah river fishermen to transfer to
marine fisheries in order to bring the effort in rivers to a level that
will afford a reasonable income to participants in thie part-time
type of fishery. In 1976, a total of about 172 Makahs fished. The
total value of the cateh sold was $451,485, or $2,625 average
income per fisherman. Figures for 1977 are incomplete, but in
general, marine fishermen enjoyed an increased catch whereas

river catches have been far below those of 1976.

Makah river fishing is already too intensive and over-capitalized,

but there is room for expansion of our marine fishing capacity. The

main features are:

()  The construction of two training/fishing vessels approximate-
ly 60 feet with ocean capabilities equipped to fish for
albacore, salmon, bottomfish, and crabs. Estimated costs are
$350,000 each or $700,000 total.

(2) Loans for financing the purchase of an additional 18 combina-
tion gillnet/trollers of about 36' length. The above 18 vessels
added to the present 12 would bring the fleet to 30, which is
the number determined by a USFWS study team in their
review of levels of effort needed to achieve eguitable shares
of salmon by various tribes. Estimated costs are $56,000
each.

(3) Loans to provide improved or additional skiffs, motors and
gillnets for marine set-net operations costs of up to $6,000

per unit, and a maximum of 20 units.



VII. TRIBAL MANAGEMENT

The Makah treaty fishery is managed by the Makah Department of
Fisheries consisting of a director, two tribal biologists, two fishery technicians and
support and enforcement staff. Regulation is done by the Makah Tribal Counecil,
governing body of the Makah Indian Tribe. Regulations are developed through the
use of a fisheries management team consisting of fishing department personnel,
tribal biologists, the tribal attorney, tribal fishermen, and representatives of the
Makah Tribal Council. After consultation with tribal fishermen, and a review of
biological and legal requirements, the fisheries management team recommends
regulations to the Tribal Council for approval.

VII. TRIBAL ENFORCEMENT

Enforcement is under the Department of Fisheries with six full-time
officers. Two patrol boats plus other support vehicles, radio equipment, ete., are
available. Patrol officers serve both on marine patrol and river patrol during
fisheries times. Citations are returnable to the Makah Tribal Court. The Makah
Tribal Court has jurisdiction over all persons on the reservation and Makah
members only for off-reservation fishing activities.

IX. OCEAN FISHING

In Volume I of the Tribal Reports, it was noted that PRFMC regulations
must recognize the Makah Treaty right to ocean fishing. It is a further particular
requirement of the Makah Tribe that its fishing rights north of the current proposed
international boundary be recognized. (See Fig. 1). Until the 200-mile Fisheries
Zone legislation was passed, Makahs regularly fished on Swiftsure Banks (Fig. D).
Since that time, difficulties have arisen over exercise of that right. This fishing

area must be restored.
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X. MANAGEMENT PROPOSAL

To deal with the various problems raised by the failure of the State of

Washington to properly manage fisheries and the refusal of non-treaty fishermen to

obey federal law, the Makah Tribe proposes that a federal commission be

established with certain powers and authorities over fisheries matters in the

Northwest. This proposal has the following chief elements:

L Introduction and Purpose:

A.

The purpose of the Commission is to implement the freaty right as defind

by the federal courts. Since U. S. v. Washington was decided in 1974 the

Stdte has continued to fight treaty rights and has proved itself unable
and unwilling to allow treaty rights to be upheld. Tribal governments
have experienced a dramatic increase in their ability to manage the
fishery. This successful tribal management is particularly gratifying

when compared with the total breakdown of State management.

2. Commission Establishment and Duties:

A.

The Commission would supervise the State of Washington's management
of its share marine resources in the case area.

Eight Commissioners selected by the President would form the Commis-
sion. Four to be selected from the State of Washington and four from a
Iist presented by the Northwest Indian Fisheries Commission. All
Commissioners to serve at the pleasure of the President. The
Commission would be assisted by technical advisory panels equally
representing tribes and the State of Washington. The Commission also
may be advised by user-group panels.

The purposes of the Commission would be (a) to implement treaty rights,

(b) to insure that management is conducted in a manner designed to
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insure perpetuation of the resource, and that certain management
considerations are met, and (3} that emergency regulatory and enforce-
ment regulations may be implemented.

D. The Commission would determine allocation numbers, run size
predictions, harvestable numbers, spawning grounds and the like.

E. In carrying out its activities, the Commission would follow certain
management criteria which insures that the Boldt share will be met and
that run sizes, harvestable numbers, and escapement goals will be
scientifically determined. To ecarry out this function the Commission
would set up data collection activities.

F. The Commission would study the interaction between hatchery and wild
fish and determine which should be declared viable stocks. All natural
stocks would be viable in the interim unless agreed otherwise by the
affected parties.

3. State Regulation.

The State would adopt regulations for the non-treaty fishery which comply
with Commission guidelines and would file its regulations with the Commission. If
approved by the Commission, they then may be adopted by the State agency. If the
State failed to submit regulations the State fishery would automatically be closed.
The State or tribal governments could administratively appeal Commission actions.
4.  Treaty Fishing.

Tribal management agencies would file regulations governing treaty fishing
with the Commission for information purposes. Tribal agencies should endeavor to
follow Commission guidelines.

5.  Enforcement.

It must be a violation of federal law for a non-treaty person to fish except



pursuant to Commission-approved regulations. Treaty fishermen also should not
{ish contrary to emergency conservation closures of the Commission.

6. Commission Regulation.

The Commission would elso regulate in the interests of conservation or in the
interest of allocation between treaty and non-treaty fishermen if State regulations
failed to do so.
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POINT NO POINT TREATY COUNCIL PROPOSALS

.INTRODUCTION

Recent action by Regional Task Force and statements
contained in Task Force reports have made it apparent that
the Presidential Task Force considers the Tribes as another
user group in the State's fisheries. This view is further
bolstered by the proposal of the WDF to the Task Force and the
Washington Legislature which proposes to provide additional
fish by major enhancement and "assist" the Tribes through
a massive '"gear up" program.
The following proposal and position statement oppose
the above as untrue and unworkable.
Any discussion and/or ‘negotiation" between the Tribes
and other entities must be based on the following premises:
a) Treaty Tribes are self-governing sovereigns,
subordinate only to the U.S.

b) Treaty Tribes in their sovereign capacity, posess a
co-tenancy status over fishery resources with the
States of Washington and Oregon. This status was
secured by Federal Treaties, affirmed by U.S.
District Courts and U.S. Courts of Appeals and
undisputed by the U.S. Supreme Court. Treaty
Tribes cannot and will not abide by any "user
group" designation.

Co-tenancy of fishery resources by Tribes solves more

problems than it creates:

A quasi-property right definition of fishery resources
in this area is in agreement with positions recently adopted
by the U.S5. and long espoused by many other nations in the
Law of the Sea Conference. The State of Alaska refers to
fishing in its limited entry legislation as "a privilege
granted by the State"

The Tribes in this case, by exercising their "property"
right are able to protect, conserve and eventually enhance
the resources for their own benefit. The Tribes are
interested in a biologically sound enhancement program which
will provide full rehabilitation of depressed runs of all
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species (not just the fastest producers) for the eventual

full utilization of natural producing areas, production of
the greatest possible variety and numbers resulting in
steadier and longer employment of all fishermen, lower
capitalization in the production sector, production at
lower costs and an eventual boon to producers and consumers
alike.

In this way, in spite of the present clamor, both
the resources and the economic condition of the industry
will be much better off in the long run.

State and Task Force Proposals

Various proposals from the State of Washington and the
Regional Task Force, having pointed out the economic plight
of non-Treaty fishermen have called for reduction in the
potential harvest of Treaty Tribes "temporarily" or
"permanently" by removing portions of runs or entire species
from the Tribes' allocation. No mention has been made of
the economic plight of Tribal fishermen whose very livelihood
depends on the fishery.
Hecognizing-howeveér, that some negotiations may have to
take place, the Tribes wish to place certain guidelines on
record.
—- Any Treaty fishing reduction must be a part of time-
limited interim plan leading to full implementation
‘of Treaty Rights.

-- Any negotiations, must be conducted on a run by
run bésis for each Tribe, taking full measure of
Tribal fishermen's dependence on the fishery as
well as the fishermen's capability to capture their
full allocation.

-~ Keeping in mind the variable nature of non-Treaty

fisheries in space and time and the varying needs of

the Tribes, quid-pro-quo assistance given to the Tribes

in return for limited abstention must again be
done on a Tribe-by-Tribe basis.
—— 1In all cases, the State of Washington must commit

itself to a time frame within which orderly disinvest-
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ment must take place in the non-Treaty fleet.
This disinvestment must show substantial results
within any interim-plan period preceding full
implementation of Treaty Rights.

-~ As regards the State's proposal for a tribal "“gear-
up" program: It is fuliy understood and accepted
that the present amount of gear in the non-Treaty
fleet must be reduced to provide sufficient economic
opportunity to participants, better returns to
fishermen, and satisfy the requirements of effective
fishery management. The reverse proposition (that
of capitalizing Treaty fishermen to reach the present
level of non-Treaty ones) to make Treaty fishermen
"more competitive" is not an acceptable solution.
Such a hastily conceived program which would over-
capitalize an otherwise quite efficient sector of
the fishing industry is not wise or even desirable
at present. "Gearing up" for the capture of a
limited resource is necessary only in the face of
competition. If a "share" is guaranteed there is
no need to undertake such waste.

The proposals which follow are representation of the
positions adopted by the Point No Point Treaty Tribes and
are governed by the principles and guidelines set out above.
The proposals are set out in the following order:

I. Management and enforcement system

II. Point No Point Treaty Area Proposals.
1. Fishing effort and fishing power
2. Off reservation fisheries
3. On-Reservation, Subsistence, and Ceremonial
fisheries

4, Stock enhancement and Restoration.

Generally speaking, specific Treaty Area proposals deal
with negotiated and negotiable items while the proposed
management and enforcement system may well represent one
of a very limited number of long term solutions to the
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Northwest fisheries controversy and could well be the
vehicle through which most specific goals may be met.
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PROPOSED
FISHERIES MANAGEMENT, ENFORCEMENT AND ENHANCEMENT
REGULATORY SYSTEM

Introduction

The present adversary posture of the Tribes and the
State of Washington is all too well known to be further
elaborated.

Some of the effects have been, lack of cooperation in
management, gaps in law enforcement (quickly filled in by
poachers), confusion in the courts, misallocation of
resources, hastily conceived enhancement planning, misuse
of the "conservation closures", unwise allocation of effort
to mixed stock area fisheries, a rush to capture an ever-
diminishing resource, threats of wviolence etc. etc. . The
list is actually almast endless.

GOALS

Goals for the present in formulating a management
system along well prescribed guidelines and premises
presented in this report are:

Elimination of the bulk of legal confrontation

Better management by way of a clear airing of scientific

opinion

Co-management of a resource by sovereign co-~tenants.

Effective enforcement of conservation and management

regulations.

It is our view that experience has shown the Court's
Advisory Board to be totally unsuited for the difficult and
often complex task of day to day management of the fishery
resource in question. The WDF proposal to the Legislature
to create an environment in which WDF shall be the sole manager
and director of harvest, enhancement and distribution is
of course as unacceptable to the Tribes as a Tribal proposal
placing a Tribal organization as the sole manager of the
Washington fisheries would be to WDF. Statements by Task
Force staff to the effect that '"there are too many biologists
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and managers" although patently in error and biased (meaning
too many Tribal managers) has a basis in the fact that

there is a growing public uneasiness over the lack of any
vertical integration in management.

Such a vertical integration structure must be trusted
by all parties concerned, it it is to ever be accepted, let
alone be able to accomplish its goals. Finally, such a
structure must provide efficiency in management without
resorting to the political subjugation of one sovereign to
the wishes of another.

Management System

In order to resolve many of the present real and

apparent difficulties in the Case Area. We propose that
a Fisheries Commission (Pacific Northwest Fisheries Commission)
be established independent of State, Tribal or Federal
influence. Such a Commission must be established by Congress
and given full jurisdiction over fisheries in this area.
The objectives of the Commission would be to facilitate
management for the preservation, rehabilitation, and enhance-
ment of exploited aquatic species of animals (not exclusively
anadromous, since there are indications that a large number
of other species may be added to theCase). The Commission
is to accomplish this by recommending management measures,
supervising all allocation agreements, administer interim
plans, and seek to optimize the economic and social benefits
from the resource for each participant, subject to resource
and allocation limitations.
Membership: Commissioners, in Delegations, representing

a) the United States

b) each Treaty group of Tribes

c) the State of Washington

Additionally, the commission should not be exclusive,

but allow for further membership by other Treaty groups
or States with similar interests (i.e. Columbia River Tribes,
the State of Oregon)
Committees: Policy and Allocation, and Biology and Research.
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Regional Panels: Membership in regional panels must be open
to all governments with an interest in the management,
conservation and enhancement of fisheries resources of the
region in question. Regional panels would carry primary
responsibility for management conservation, and supervision
of enhancement in each region (i.e. Coastal, Puget Sound,
Columbia, etc.)

Representation: Commissioners would be chosed by their
respective govermments who would also be responsible for
setting their terms of office. The appointment of each
Commissioner would be ratified by the President. Each
government would also designate staffs of experts and
advisers attached to the commissioners.

For the Tribes, the term Treaty groups is used because it
envisioned that in order to eliminate potential conflicts
and disagreements, and make this proposal more acceptable

to the other parties, as well as eliminate the objection
that "there are toc many managers and voices", it would

be preferable to use the Treaty Council method of
representation since each Treaty represents a contiguous
area ceded to the U.S. over which one or more Tribes have
primary interest, over whose stocks there is more contiguity
and over which enhancement planning should be better
coordinated. This method increases efficiency without
compromising Tribal sovereion rights as will become apparent.

Termination: Termination of membership by any section of the
Commission upon notice (1 year) should not terminate the
Commission.

Observers and Advisory Committees: Each section would be
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entitled to name an observer or advisory committee group,
composed of resource users and other interested parties
directly affected by the actions of the Commission. Such
observers would make the views of their constituency known to
the Commission and maintain a link between the Commission
and user groups by participating at non-executive sessions.
Legal capacity grant: The Commission must have full legal
capacity to enter into agreements and contracts with
other organizations with similar objectives, contract
services as an independent entity, acquire and dispose
of real and personal property and most important, be
able to initiate legal proceedings.
Participation in similar organizations: The United
States must upon establishment of thds Commission take
necessary steps to ensure that the Commission is
granted membership and/or voting representation in
Pacific Regional Management Council, the International
Pacific Salmon Commission, the International Halibut
Commission, and the International North Pacific
Pisheries Commission.
Staff: Although an independent staff may be a credit to
a number of Commissions now in existence, we feel it
would not be appropriate in this case. The various
governments involved posses varying numbers of
professionally qualified scientists and technicians
in their fisheries staffs. A new independent staff
would a) be a totally new entity, duplicating many
functions of current bodies, or b) draw primarily

from WDF and WDG and thus lose all credibility from
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the start, at least as far as the Tribes are concerned.
Further, in the present state of affairs, an independent
bureaucracy, would tend to develop a vested interest in
its own point of view and become overly dé&fensive of

its own decisions and use claims of impartiality
against all criticism.

In order to foster free argument and contention which
would lead to constructive criticism, it is expected
that minimal staff would be required for the Commisgsion
with the exception of the Secretariat.

Executive Secretary: %he Executive Secretary of the
Commission would be responsible for the collection,
collation and dissemination of statistics, maintenance
of strong links with various fisheries groups via a
communication system, compilation and dissemination
of reports, coordination of a licensing system and
buy back programs, etc.

Data gathering and Research: All research pertinent to
the function of the Commission would be undertaken
by the member governments under coordination by
the Commission, however research must be divorced
from the recommending body.

Recommendation: The Commission with assistance from
experts shall recommend management guidelines and
requlations to the member governments. Proposed
regqulations would become effective upon acceptance
by the Commission. Governments rejecting regulations

would be subject to the continuing jurisdiction of
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the U.S. District Court. For anadromous species, in-
season emergency regulations would be promulgated by
the Commission and become effective without further
action by member governments who have signified their
acceptance of seasonal regulations for the species in
questions.

Law enforcement: As part of enabling legislation for
the creation of the Commission, member governments
must relinquish some enforcement authority to the
Commission by arranging for full cross-deputization
of their appropriate law enforcement staff who would
be required to enforce regulations promulgated by
the Cormission. The recent allocation decision in
U.S. District Court has effectively created a class
of "Treaty Fish". Violations of regulations are
now to some extent subject to prosecurtion in
Federal Court.
Since much of the lawlessness now found to flourish,
exists because of gaps between courts and jurisdictions,
it is proposed that the President of the United
States be petitioned to authorize a Court to hear
cases of violations against €ommission regulations.

Expected areas of activities for the Commission:
a) Interim allocation plans and species tradeoffs.
b) Supervision of limited entry and disinvestment

programs coordination between governments
c) Setting of seasons, limits, gear guotas, area
quotas.

d) Proposing other regulations




e)

£)

q)

h)

i)

e
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Research coordination for establishing stock
strength, pre-season and in season run estimates,
migration routes, milling areas, run timing,

catch monitoring, etc.

Coordination of habitat monitoring, establishing
stock rehabilitation criteria, evaluating of
rehabilitation and enhancement schemes, etc.
Coordinating of licensing systems used by the
parties

Representing regional fishery interests in similar.
commigsions of international scope

Maintain a unified data bank, coordinate fisheries
data generating between the parties

Provide fully coordinated fisheries law enforcement.
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FOR ANY PROPOSED UNIFIED MANAGEMENT
SYSTEM

leading to the establishment of a

management authority (wﬂatever its final form), it must

be kept in mind that the Tribes must have a voice equal to
that of the State and furthermore the following guidelines
describe the basic criteria by which any comprehensive
management system will be evaluated prior to acceptance.

Harvest management - Need someone with jurisdiction . over

the entire harvest management process
including all fisheries (sport too).

- Regardless of who writed the individual

regulations, need a negotliated, cohesive
and rational, comprehensive system of
regulations for both preseason and in-
season matters, with the stampi: of
approval of the parties.

~ Need harvest management planning that is

formulated to take into account all
allocation agreements and judgements,
terminal area harvest, regional management
needs, prior interception problems, local
regulation of harvest, mobility of
fishermen, expected impact of individual
fisheries, and the establishment of area
and gear quotas which would assure a
timely and equitable harvest share.

-~ Need a structure which would assure that

Economic management-

Resource management-

inter Tribal differences would be resolved
between Tribes only.

— Need a structure capable of accomodating
more parties and fish stocks and species
as necessary.

Need a structure that keeps the data base
and technical processes independent of
central control.

Need a structure to oversee gear-resource
parity for all parties and keep to a
minimum the proliferation of users and
efficiency of gear.

Need jurisdiction over the entire life
cycle and areas of occurence of harvested
stocks that is, escapement, artificial
production, natural production, stock
restoration, prior interception and

final harvest.



267

Enhdncement management- Need a structure which will facilitate
basic enhancement guideleine development
between the various parties.

Need a system which will allow independent
enhancement planning by the parties,
subject to review and negotiated
modification through the system for final
implementation by the parties.

Enforcement management- Need centralized coordination of
enforcement and something like full
cross 'deputization of assure that there
are no jurisdictional gaps for lawbreakers
to use.

Relations of other managers - Need a system which would assure
full voting participation in .other
fisheries managing bodies. Such participation
should have the strength usually accorded
to a major regional manager (not a minor
participant or user)

Research Need a system which ensures the right of
Tribes to conduct research within their
recognized Treaty waters as necessary to
gather facts needed to improve their
fisheries.

The principles and guidelines above represent bottom-line
positions for any future regional management system. Elimination
or severe modification of any of them would nat only render
the system impotent or useless in some respects, but might
also prove harmful to the Tribes' interests.

EXAMPLES

As a general example of baseline management recommendations
which were accepted by the Tribes in January, 1977, we include
the following Joint Blological Task Team Draft Management
Proposal:
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JBTT DRAPT IIY

PROPOSED RULES

1. Sharing

1.1

1.2

1.3

1.6

A share shall be computed by run.l

Shares are determined on the basis of the best available run size
estimate made at or before a specified date for each salmon run.

Subsequent to the determination of the shares on thg date speci-
fied for a given salmon run, the shares are never altered except
in the interest of conservation.

A share is fifty percent of the run size minus total escapement
goals of the run (hatchery plus natural) minus on-reservation
catch minus ceremonial-subsistence catch plus Indian debit plus
non-Indian debit plus prior net interceptions.

Each party is entitled to a share less its respective debit
less its prior net interceptions.

The party that first completes harvest of its share shall fish no
more on that run of salmon. The other party shall then proceed
to harvest the balance of the harvestable number of fish.

2. Interceptions

2.1

2.2

Debits shall be determined for each run prior to April 1 of the
calendar year in which the run is to be harvested.

Debits for the current calendar year shall be deteMnedJon the
basis of events which occurred prior. to January 1 of the current
calendar year.

Debits shall be an average of observations from the three years
immediately preceding the current calendar year.

The contribution to the debit of a run made by any one of the three
years to be included in the average (2.3) shall be the sum of all
fish caught by hook and line fisheries and illegal net fisheries
that would have been recruited into the region of origin of the
run in the year of harvest.

Debits shall be computed separately for treaty and non-treaty
entities.

J'Words and phrases underlined in the text are defined in Section III.


https://prior.to

3.

4.

2.6
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Prior net interceptions uscd in tho sharing formula (1.4 and
1.5) shall be the best estimate thereof available by the nth
week of the run management perioed.

Run size estimation

3.1

3.2

3.3

Run size, as applied to the sharing formula (1.2), is the best
estimate available prior to the nth week of the run management

period.

The first net fishery for each salmon run shall be conducted by
the party which has the smallest prior harvest of the run in
question. In the event that both parties are equal in prior
harvests, the parties shall alternata the opening fishery between
years,

Procedures for determining the best estimate of run size ares to
bo agreed upon by both parties prior to April 1 of the year in
which the runs are to be harvested.

Harvastablo numbors

4.1

4.2

4.3

4.4

Harvestable numbers of salmon in mixed stock areas shall be
determined by the method which seeks ‘to minimize the risk of
over harvest.
The maximum harvest rate for & stock or set of stocks of a run in
a mixed stock area shall be defined as follows:
S' - B

H= S

where

H is maximm harvest rate (fish to be harvested per fish vulnerable
to harvest)

S is numerical abundance of a defined stock or set of stocks

S is the lower bound of a p 8 symnetrical confidence interval
of the estimate of S.

E is the sum of escapement goals applicable to the stock or set
of stocks.

The maximum harvest rates in a mixed stock area shall be detexr-
mined separately for hatchery and viable natural stocks.

Of the maximum harvest rates computed for collections of stocks
in mixed stock areas, the minimum valuve shall prevail in the
management of the area during the course of the run.



5. Escapement goals

5.1

5.3

5.4

>

Escapoement goals ;re defined separately for hatchery and for
natural stock requirements.

Hatchery. Hatchery stock requirements apply to those stocks from
which eggs are collected and fertilized artificially.

The esScapement goal is that number of spawners needed from a stotk
to meet a specified smolt production level.

Natural. Natural stock requirements apply to those stocks where
egg deposition and fertilization occurs naturally.

The escapement goal is the optimal number of spawners in an
average year which produces the largest biomasg of out-migrant
smolts. Application of each escapement goal shall be to a stock
or stocks of a run returning to a geographically defined terminal
management area.

The escapement goal may not be estimable as defined. Then a number
is used which is the best estimate approaching the defined
escapement goal.

Prior to the fishing season, parties shall agree a) upon which stock
or stocks of each run shall have escapement goals and b) upon each
escapement goal number.

Escapement goals for natural stock requirements do not change
throughout the fishing season.

Escapement goals for hatchery stock requirements may be flexible
within the fishing season dependent-upon run strength of returning
stocks. However, procedures -for changing escapement requirements
by stock and'limiting escapement goal-changes by stock are to be
set prior to the fishing season.

Once established, a viable stock remains a viable stock from year
to year unless there is.a concurrence for change by the parties.
(A viable stock is one for which an escapement goal is set.)

A stock considered non-viable in a mixed stock fishery can not
be considered viable in a terminal area fishery.



271

DEFINITIONS
Dedits, Indian. A quantity éomputed for each run on the basis of prior
Indian harvest in the manner defined by Rules 2,1 - 2.5.

Debits, non-Indian. A quantity computed for each run on the basis of prior
non-Indian harvest in the manner defined by Rules 2.1 - 2.5,

Escapement goal. See Rule 5.1.
Hook and line fishery. Any commercial troll or sport fishery.

Party. Refers to either treaty Indian f£ishermen or to non-treaty £ishermen.

Priarnet interceptions. Harvest by net fisheries of a run outside of its
region of origin. Computed separately for Indians and non-Indians.

Region of origin. A geographic area which can be used to separate runs
of the same species. The following geographic areas are recognized
regions of origin for the Boldt case area: 1) Strait of Juan de Fuca,
2) Nooksack-Samish, 3) Skagit, 4) Stillaguamish-Snohomish, 5) South
Puget Sound, 6) Hood Canal, 7) Pacific Coastal. NB: Tribal biologists
may want to define subdivisions of the regions above. Subdivisions
so defined should become an integral part of the management plan.

Run. A stock, or group of stocks which return to. the same region of
origin at similar times. Each salmon run shall be defined on an
individual basis.

Run management period. A time interval‘during which a specific run is
a target of a fishery in a particular harvest management area,
e.g., 13a, 10B, 5.

Run size. The total number of salmon in a run (see Rule 3.1).

Stock. A population of salmon spawning in a particular lake or stream
(or portion thereof), within a region of origin, at a particular
season. A stock does not interbreed, to a substantial degree, with
any stock spawning in a different place, or in the same locality at
a different season.

Viable natural stocks. Stocks for which escapement goals have been set.
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REQUISITES

1.

2.

3.

4.

5.

Interceptions

a. Stock identification
b. WNatural mortality rates
c. Hooking mortnlity

d. Canadian intercoptions

Methods of run size estimation

a. long range
b. within season

Terminal area management methods
Determination of harvestable numbers
Escapement goals

a. to establish sole criteria by which escapement goals are defined
for each terminal management area

b. to establish sole criteria by which in-season changes in hatchery
escapement goals may be considered

c. investigate methods of quantifying escapement goals

d. investigate methods of estimating spawning escapement
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RECOMMENDATIONS

1. The utility of regulations written prior to the management pe:iod\ or

2,

3.

during the management period is divided into two areas:

8. Regulations written prior to the management period shall defin
the beginning and duration of the management period and the medus
for the determination of run strength of each of the salmon runs

b. Regulations written during the management period shall define
the duration and location of fishing to be conducted by each
commercial gear type.

The definition of procedures for the orderly conduct of the regulatory
process during the management period, both within and between parties,
shall be developed with legal counsel and the definition shall become

an integral part of the management plan.

If the tribes involved desire to consider an inter-tribal agreement
regarding the allocation of the Indian share in area 10 and 11, the
following special rules might provide a framework for such an agreement.

Special case:

(4.58) Parties shall agree to divide the allowable harvest in WDF
catch reporting areas 10 and 11 into specified proportions
between areas.

(1.75) The harvestable number of fish in WDF area 10 shall be divided
equally between the two parties to the extent each party is.
entitled to harvest in area 10 under rules 1.1 - 1.5.
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EXAMPLE OF ENFORCEMENT SYSTEM

PUGET SOUND INDIAN FISHERIES COMPACT

This is a compact and agreement for improving the enforcement of
wholesome laws for the conservation and utilization of Puget Sound treaty
fisheries, and shall be known and referred to as the Puget Sound Indian

Fisheries Compact or PSIF-Pact.

ARTICLE I--MEMBERSHIP
Sec. 1. Any Indian tribe exploiting a fishery in the waters of
Puget Sound and the Strait of Juan de Fuca may become a member of this
compact.
Sec. 2. To become a member of this compact a tribe must submit to
the Point-No-Point Treaty Council

(a) A copy of a duly enacted tribal ordinance or resolution
adopting this compact without 1imitation or qualification;

(b) A copy of its tribal constitution showing that it has
authority to enter into this compact and to regulate its off-reservation
treaty fisheries;

(c) Documentary evidence of insurance against 1iability for
the actions of its law enforcement officers in the amount of not less
than $25,000; -and

(d) A list of the names of its current fisheries .patrol
officers.

Sec. 3. Within thirty days of receipt of an application for member-

ship, the Point-No-Point ‘Treaty Council shall pass on its conformity with
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the requirements-of Sections 1 and 2 of this Article and, {T it {s con-
formable {n all respects,

(a) Advise the applicant in writing that {t has become a
member of the Puget Sound Indian Fisheries Compact, and

{b) Provide the applicant with PSIF-Pact fdentification
cards for each of the.officers named in its application for membership.

Sec. 4. If an application for membership is determined to be
insufficient or not in conformity with this Article, the Point-No-Point
Treaty Council shall advise the applicant .in detail and in writing why
its application was rejected and how it can remedy any insufficiency or
inconsistency.

Sec. 5. It shall be the responsibility of each member tribe to
notify the Point-No-Point Treaty Council of any changes in its fisheries
patrol officers, and to destroy the PSIF-Pact identification cards of
terminated officers. The Point-No-Pdint Treaty Council shall issue
identification to new officers within ten days of receipt of written notice
of their appointment.

Sec. 6. Al1 member tribes of the Puget Sound Indian Fisheries Compact
shall enter -and remain upon an equal footing in ati respects, and shall
enjoy no individual advantages or privileges under it.

Sec. 7. Membership in this compact shall remain entirely voluntary,.
A member tribe may withdraw from this compact at any time by filing a written
notice of intent to withdraw, in the form of a resolution or ordinance of

its governing body, with the Point-No-Point Treaty Council and surrendering
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all of its PSIF-Pact identification cards. Withdrawal shall become
effective automatically thirty days after receipt of a tribe's notice

and surrender of its identification cards.

ARTICLE II--CONDITIONS AND RESPONSIBILITIES
Sec. 1. PSIF-Pact identification authorizes a member tribe's
officers to arrest and prosecute in its own courts, for violation of its
own regulations within its usval and accustomed fishing areas, members
of any other member tribe.
Sec. 2. Member tribes are entitled to request the assistance of
one another-s officers. Requests shall be processed as follows:

(a) Oral requests to the Point-No-Point Law Enforcement
Coordinator shall be logged in writing and either approved or disapproved
immediately.

(b) Reguests for assistance in enforcing fisheries regula-
tions shall be approved if the Coordinator determines that sufficient
officers can be spared from other members' patrols for the time requested,
taking into account each member tribe's current needs and force.

(c) Requests for assistance in enforcing other tribal laws
shall not be approved unless the Coordinator determines that fajlure to
assist will result in loss of 1ife or bodily harm to officers or other
persons.

(d) When coordinating multiple requests, the Coordinator
shall seek to maximize the effectiveness of fisheries regulation throughout

the ared regulated by all of the members of this compact.
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(e) Upon approving a request for assistance, the Coordinator
shall immediately advise those member tribes he deems best able to lend
assistance of the nature of the assistance requested and the time that
assistance will be required. The Coordinator shall log in writing the
response of each member tribe contacted for assistance.

Sec.. 3. No assistance shall be deemed authorized by this compact
unless requested and approved through the Point-No-Point Law Enfercement
Coordinator as provided by Section 2 of this Article.

Sec. 4. Officers lending assistance in accordance with Section 2 of
this Article shall have the same powers and authority in every respect as
the officers of the member tribe requesting the assistance. The member
tribe, or its officer, requesting the assistance shall remain in command of
all assisting officers, and the member requesting assistance shall assume
complete responsibility for the actions of all assisting officers.

Sec. 5. Each member tribe ‘shall advise the Point-No-Point Law
Enforcement Coordinator orally within twenty-four hours of the adoption of
any fisheries regulation. Copies of all fisheries regulations. shall be
forwarded to the Coordinator within ten days of their adoption, and shall be
provided by the Coordinator to any member tribe at its request.

ARTICLE III--RECIPROCITY
Sec. 1. It is expected that each member tribe will assist. the others
to the fullest of its abilities when requested through proper channels.
Sec. 2. If, notwithstanding approval of its request for assistance,

a member tribe does not receive assistance, it may lodge a formal letter of
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protest with the Point-No-Point Law Enforcement Coordinator against the
tribe or tribes to whom the request for assistance was directed. The
Coordinator shall send a copy of each letter received to the tribe protested
against.

Sec. 3. If a member tribe accumulates five letters of protest within
any one calendar year, its privileges under Section 1 of Article 2 shall
automatically be suspended for a period of sixty days. The Law Enforcement
Coordinator shall promptly advise each member tribe in writing of the sus-
pension.

Sec. 4. During a period of suspension, the suspended tribe shall not
presume to arrest or prosecute any member of any other member tribe. Upon
receipt of documentary evidence of such an arrest ‘or prosecution, to be in
the form of official legal papers or court records of the suspended tribe or
copies thereof, the Law Enforcement Coordinator shall declare the suspended
tribe expelled, and promptly advise sach member tribe in writing of the ex-
pulsion. Expulsion terminates &1l rights and privileges of the tribe
in this compact, as well as all responsibilities.

Sec. 5. A1l letters of protest received by the Law Enforcement Coor-
dinator shall remain in his custody and shall be open to inspection by the
officers of any member tribe. Copies of letters of protest shall be furnished
at cost upon demand.

Sec. 6. If a member tribe has cause to challenge the facts alleged in
a letter of protest, it shall have the-right to convene a Board of Inquiry.
Suspension of a tribe does not impa‘ir.this right.

{a) To convene a Board of Inquiry, the member tribe must file
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a request in writing with the Counc{l Executive of the Point-No-Point
Treaty Council together with a copy of the challenged letter.

(b) The Board shall consist of one representative of each
member of this compact, including the member requesting it. Each member
tribe shall be represented by its Chairman or a person appointed by him
in writing for this purpose.

(c) Within ten days of receipt of a request for a Board, the
Council Executive shall set a date within twenty days for a hearing and
advise each member tribe’s ‘Chairman thereof in writing.

(d) The Council Executive shall preside over the Board and rule
on questions of procedure but shall have no vote in the disposition of the
challenge.

(e) Al1 relevant testimonial and real evidence shall be
accepted by the Board. The member tribe that filed the challenged letter
of protest shall bear the burden of proving its truth.

(f) The Board shall rule by a 2/3 majority vote. If the letter
of protest is quashed, the Board may order that it count against the member
tribe that filed it, if in its discretion it has cause to believe that the

letter was not filed in good faith.

ARTICLE IV--STATE PARTICIPATION
The State of Washington may participate in this compact by adopting
it §in a regulation of the State Department of Fisheries, whereupon its
Privileges and responsibiTities shall be and be limited to the following:

Sec. 1. Officers of the State Department of Fisheries may enforce
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the fisheries regulations of rembers of this compact by arrest and
prosecution {n the courts of member tribes, assuming full responsibility
for officers' actions.,

Sec. 2, ‘Member tribes may enforce their fisheries regulations
within their respective usual and accustomed fishing areas against
citizens of the State of Washington by arrest and prosecution in the
courts of member tribes, assuming full responsibility for officers*
‘actions.

Sec. 3. State officers responding to requests for assistance from
individual member tribes shall have ‘all of. the power and authority of
the officers of the tribes requesting assitance to enforce tribal
fisheries regulations. Member tribes requesting State assistance shall
command and be completely responsible for the actions of State officers
Tending assistance.

Sec. 4. Tribal officers responding to requests for assistance from
the State shall have all of the power and authority of State officers to
enforce State fisheries regulations. The State shall command and be com-

pletely responsible for the actions of tribal officers lending assistance.

ARTICLE V--ENTIRETY AND PERPETUITY
Sec. 1. This compact is an entirety and cannot be amended or modified
by the agreement of any or all of the member tribes.
Sec. 2. The substance and effect of this compact are not affected by

the admission of new members or withdrawal of members.

S/RUSSEL BARSH 8-26-76
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PROPOSALS REGARDING FISHING
EFFORT AND FISHING POWER

Introduction

Salmon fishing gear adjustment shall be accomplished

to meet the requirements of the following goals;

I. Adjustment of the absolute numbers of commercial fishing
gear units operating in Washington State waters to levels
consistent with- the income producing potential of the
salmon resource. Resource-gear parity to be achieved
no later than 1987 under guidelines consistent with
salmon production and the Boldt decision.

II. Limitation of the efficiency of all marine salmon
fishing gear,.Indian and non-Indian.

III. Liceénsing and substantial regulation of non-Indian
sports salmon fishing activities.

IV. Federally funded, tribally administered fishing gear loan
program to achlieve any necessary Treaty Indian gear
increase which is consistent with goal I.

Discussion

I. As indicated in the Henry Report (NMFS/NWAFC, Seattle,
Aug. 1977) and numerous other sources, the absolute
amount of salmon fishing gear presently exceeds the
amount necessary to harvest Puget Sound salmon runs.
In order that all who depend upon the salmon resource for
a living can make an acceptable income, the following
plan is proposed.

Define a minimum acceptable income per fishing
license (A permit establishes the owner's right to fish).
Define a base gear type for the purpose of licensing all
salmon fishing gear types (A license establishes the permit
holder's entitlement and intention to operate a
particular gear for the purpose of commercially harvesting
salmon). All gear types are then .rated in terms of the
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base unit (1.5 x ; 0.8X; 15X). The ultimate number of
permits may be greater than the number of licenses.

The total number of licenses is fixed by the production
capacity of the resource. Hopefully, as the resource is
increased toward the average carrying capacity of the
environment and the number of licenses is adjusted, each
license will have an expected value equal to the minimum
acceptable income. (Expected value of a permit is the
total harvested value of ‘salmon resource by commercial
gear/total licenses.)

II. Certain highly efficient gear types concentrate fishing
revenue in the hands of a small number of individuals.
In order to provide for the maximum employment at a
living wage the following is proposed. Each permit
owner is entitled to one license for the base gear type.
Additional licenses or fractional licenses are provided
according to availability as determined under part I.
Owners of highly efficient gear (relative to the base
gear type) must balance the gain expected against
the risk of not being able to obtain enough licenses
to operate the gear.

III. As documented in the Henry report, the salmon sport
fishery is presently large and growing rapidly. Due to
the large number of individuals involved, the sports
fishery is well on its way to becoming"a political monster
which is beyond the reach of the fisheries manager.

The sports fishery must be controlled through enforcement
of laws against the commercial sale of sports- caught
salmon.

IV. Whether or not a tribe will "gear up" or "“gear down"

should be determined by the tribe on the basis of resource
availability and allocation as determined by the central
management authority. The availability of a loan fund



.to be administered by the tribe would allow for the
orderly growth of the Indian fishery. Usurpation of
Indian fishing rights did not occur over night. Similarly,
the reassumption of salmon harvest prerogatives should
proceed in an orderly fashion at the speed designated
by each tribe with due consideration of the premises set
out in part I.



POINT NO POINT TREATY COUNCIL
AREA SPECIFIC PROPOSALS
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EXAMPLE FROM THE POINT NO POINT TREATY COUNCIL AREA

Gear and Effort. Proposals

Each of the member tribes, Skokomish (SK), Port Gamble
(PG), Lower Elwha Klallam (LE) has an approved enrollment
of approximately 250 adults. Licensed fishermen and
approximate gross fishing revenues for the most recent
year of record (1976) allow the following talbe:

SK PG LE
# fishermen: 143 86 88
revenue $: 1,000,000 200,000 130,000
$/fisherman: 6,993 e,325 1,477

Only general trends are available for 1977 since

the fishing season is not complete. The northern tribes
(PGy LE) will experience a gain in fishing revenue..
relative to 1976 while the Skokomish will experience

the third consecutive annual decline in fishing

revenue since 1974.

The nature of the fishing effort has changed very little
since 1976 and the following table is constructed from
1977 data;

gear type SK/% PG/% LE/%
marine gill net 85/59 6/7 3/3
river gill net 30/21 12/14 30/34
miscellaneous 28/20 68/79 55/63

Marine gill net gear varies from modern vessels fishing
300 fathoms of gear from a power drum (about 20 units,

all tribes) to skiffs which set 100-200 fathoms of gear by
hand (about 70 units, all tribes). River set nets are
gill nets of variable length. Miscellaneous gear includes
hook and 1ine, dip nets, gaff or other hand held gear.
(Purse seine gear is illegal amoung Point No Point tribes
because it concentrates fishing income in the hands of a
few pegple).

Although not all fish card holders are fisheries income
dependent, it is fair to say that all fish card holders
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would be fisheries income dependent if the tribes had a

fair opportunity to harvest a healthy resource. An

average living wage for our areas :s about $14,000.00 per

year (1976 value of U.S. dollar).

Using round figures for a tribal limited entry program and
. the observed distribution of effort for the 1976 and 1977

seasons, the following table was constructed;

Tribal effort Hood Canal% Strait¥% #Licenses Target rev. ($)
SK 100 [o] 150 2.1 million
PG 50 50 100 1.4 million
LE 25 75 100 1.4 million

Treaty Indian Target Revenue - Point No Point Regions
of Origin (millions of dollars)

Hood Canal Strait of Juan de Fuca
SK 2.1 0.0
PG 0.7 0.7
LE 0.35 1.05
Total 3.15 1.75

The target revenue for each region is that level of
income necessary on an annual basis to provide an
expected value to each license of $14,000.00. Overhead,
operation and maintenance costs will be absorbed by the
fact that $14,000 is an average value. It will also
serve as an incentive to keep overhead to a minimum.
Actual income per fisherman, as always, will depend upon
the experience and dedication of the individual.

Gear Definitions and Restrictions

It is proposed to issue licenses equal to 150 standard

units (su) for Skokomish and 100 su for PG and LE each.

The standard unit is a vessel and nets which can produce a

net income of $14,000. annually for its owner. All

other gear types will be issued fractional licenses

according to efficiency by standards developed from fish

ticket data. For example, a hand set drift skiff fishing I
100 fathoms by 120 meshes would probably be required

to purchase 0.5 of a license. When the maximum number of
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licenses has been sold, no more licenses would be
available for commercial fishing. Fish cards (permits)
would still be issued for sports, and other subsistence
fishing until the total in this category reaches five
per cent of the total commercial harvest at which time
a permit limitation program would be implemented.

Loans to_fishermen

As the resource 1s returned toward its full potential
production, improvements in the magnitude and quality
of gear will be necessary. While private sources for
gear loans will develop as the quality of the resource
improves, an initial fund will need to be established
for a period of five years to assist immediate
improvements. Assuming a maximum addition of 30 units
of gear at $1,000/ft., a maximum of $960,000 in loan
funds will be needed. The thirty vessel maximum is
based on existing under-utilized opportunity in the
sockeye fishery. Expansion in the fisheries for other
species will fall outside the five year frame.



TABLE IXIAl POINT NO POINT TREATY AREA
Summary of Catches for the 1976~77 Runs
Sockeye Pink Chinook Coho Chum Steelhead
LOWER ELWHA KLALLAM
Number 173 — 331 12,835 3,009 1,097
Weight (lbs) 865 - 4,965 89,845 27,081 . 8,776
% Contribution 0.7 - 3.8 68.3 20.6 6.7
Value (%) 1,168 - 8,690 89,845 18,957 10,970
% Contribution 0.9 - 6,7 69.3 14.6 8.5
PORT GAMBLE
Number 938 1 1,241 9,804 14,729 1,046
Weight (1lbs) 4,690 5 18,615 68,628 132,561 8,368
% Contribution 2.0 0.0 8.0 29.5 56.9 3.6
Value ($) 6,332 4 32,577 68,628 92,793 10,460
% Contribution 2.8 0] 14.2 29.9 40.4 4.6
SKOKOMISH
Number 15 & 18,923 19,408 59,179 538
Welght (lbs) 75 5 283,845 135,856 632,611 4,304
% Contribution 0.0 0.0 29.7 14.2 55.7 0.4
Value (%) 102 4 496 3730 135,856 372,830 5,380
% Contripution 0.0 0.0 49.1 13.4 36.9 0.5
POINT NO POINT AREA
Number 1,126 2. 20,495 42,047 76,917 2,681
Weight (1bg) 5,630 10 307,425 294,329 692,253 21,448
% Contribution 0.4 o] 23.3 22.3 52.4 1.6
Value ($) 7600 8 637,995 294,329 484,577 26,810
% Contribution 0.6 o] 39.8 21.8 35.9 2.0

882
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TABLE II. A2
SUMMARY OF KLALLAM TRIBES SALMON CATCH

1974-75 SEASON

SOCKEYE PINK  CHINOOK COHO CHUM STEELHEAD
ON-RESERVATION o o o o o (s}
OFF-~RESERVATION o 0 139 2,120 2,185 o
NOT TNDICATED
TOTAL CATCHES (s} 0 139 2,120 2,185 o

1975-76 SEASON

SOCKEYE PINK CHINOOK COHO CHUM STEELHEAD
ON-RESERVATION 1 2 19 509 3 181
OFP-RESERVATION 127 1,023 286 27,447 1,621 508
NOT INDICATED 80 2
TOTAL CATCHES 128 1,025 385 27,958 1,624 688

1976-77 SEASON (pQRT GAMBLE BAND)

(LOWER EL! B
SOCKEYE ™™ PINK CHINOOK—. COHO R MQ'I)EELHEAD

o] o] o] o] o] o]
ON-RESERVATION (0] ] . o] 143 109 3C8
938 1 1,241 9,804 14,729 1,046*
OFF-RESERVATION 173 8] 331 12,692 2,900 789%%
TOTAL CATCHES 1,111 1 1,572 22,639 17,738 2,143

1977-78 SEASON (AS OF 10/26/77 ) (PORT GAMBLE BAND)
(LOWER ELWHA BAND)

SOCKEYE  PINK  CHINOOK  COHO CHUM STEELHEAD

g 0 1 1 83 2 o
ON-RESERVATION > 1 o 1.050 2 .-
~ 17,158 7,035 508 10,819 1,011 3
OFF-RESERVATION ) °453 424 806 5,276 '116 8
13,641 2,460 1,736 18,137 1,136 55

TOTAL CATCHES

NOTE TRIBAL CEREMONIAL AND SUBSISTANCE CATCHES ARE NOT INCLUDED IN ABOVE RUN
DATA.
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TABLE II. A3
* PORT GAMBLE BAND
VALUE OF KLALLAMTRIBE SALMON FISHERY #* LOWER ELWHA BAND

. APPROX.
1975-76 Season APPROX. PRICE PER o
SPECIES CATCH AVG. WT. POUND VALUE
Sockeye 128 6 1.05 806
Chinook 385 17 1.15 7,527
Pink 1,025 5 150 2,563
Coho 27,958 8 1.00 223,664
Chum 1,624 10 .75 12,180
Steelhead 689 10 .85 5,857
TOTATL 252,597
1976~77 Season
SPECIES
938 7 1.15 7,551*
Sockeye 173 6 1.10 11140%*
. 1,241 20 1.75 43,335 *
Chinook 331 12 1.50 5.958%*
. 1 2 .50 2%
Pink 0 . o e an
9,804 10 1.05 102,942
Coho 12,835 6 1.05 80,861
14,729 10 .90 132,561
Chum 3.009 g .80 21,665
1,046 11 1.50 17,259
Steelhead 1,097 8 1.10 . 9.654
g 303,750%
119,280%=
—_—_—
TOTAL 423,030
1977-78 Season As of 10/26/77
SPECIES
12,158 6 1.25 91,185
Sockeye 1,483 6 1.30 11,567
3 309 12 1.75 19,089
Chinook 827 17- 1.67 23,197
A 2,036 5 .65 6.617
Pink 424 5 .50 1,060
10,902 ] 1.00 11,143
Coho 7,235 9 1.20 78,138
1,013 11 1.00 11,143
Chum 123 10 1.00 1,230
3 9 1.00 27
Steelhead 52 10 1.00 520
250,709%
115,712%*

TEE AD3

—~———
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TABLE II. A4

VALUE OFKLALLAM TRIBES 1977-78 ON-RESERVATION FISHERY

APPROX. APPROX.
CATCH AVG. WT. PRICE PER LB. VALUE
0 T - _— —_—
SOCKEYE p - - -
T 12- 1.75 21
CHINOOK 21 17 1.20 428
1 5— .65 3
PINK 0 — o _—
83" 3 1.25° 934
CORO 1,959 9 1.20 . 21,157
2 11 1.00 22
CHUM 7 10 .80 . 56
0 —— pa— J——
STEELHEAD 44 10 1.00 440
- = 980+
22,081%+#

TOTAL 23,061
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TABLE II. A5

. ECONOMIC-VALUE OF KLALLAM TRIBE WINTER STEELHEAD FISHERY

AVG. WT. AVG. PRICE APPROX. VALUE

SEASON CATCH FISH 1B.  TO TRIBAL FISHERMEI
1974 - 75 0 — — —
1975 - 76 689 10 .85 5,857
1,046 11 1.50 17,259
1976 - 77 1,097 8 1.10 9,654
3 3 1.00 27
1977 - 78 52 10 1.00 520

2,887 33,317
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TABLE II. A6

SUMMARY OFSKOKOMISHTRIBES SALMON CATCH

1974~75 SEASON

SOCKEYE PINK CHINOOX COHO CHUM STEELHEAD
ON-RESERVATION o 0 3,831 34,781 19,166 78
OFF~RESERVATION 0 o] 3,161 2,670 1,857 16
NOT INDICATED
“TOTAL CATCHES 0 0 6,892 37,451 21,023 94

1975-76 SEASON

SOCKEYE PINK CHINOOK COHO CHUM STEELHEAD
ON-RESERVATION o] 55 4,299 22,912 5,858 451
OFF-RESERVATION 0 317 8,984 16,089 7,031 13
NOT INDICATED 4 178 76 22
TOTAL CATCHES o 376 13,461 39,077 12,911 464

1976-77 SEASON

SOCKEYE "~ PINK CHINOOK ~ COHO CHUM STEELHEAD
ON~-RESERVATION 3 1 3,166 12,284 24,463 538
OFF—RESERVATION 12 [¢] 15,757 7,124 34,716 0
TOTAL CATCHES 15 1 18,923 19,408 59,179 538

1977-78 SEASON (AS OF 10/26/77)

SOCKEYE PINK CHINOOK COHO CHUM STEELHEAD
ON-RESERVATION [¢] 0 169 835 91 2
OFF-RESERVATION 851 378 13,436 14,394 10,325 0
TOTAL CATCHES 851 378 13,605 15,228 10,416’ 2

NOTE TRIBAL CEREMONIAL AND SUBSISTANCE CATCHES ARE NOT INCLUDED IN ABOVE RON

DATA.




TABLE II. A7

VALUE OFSKOKOMISHTRIBE SALMON FISHERY
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1975-76 Seascn

SPECIES CATCH
Sockeye ]
chinook 13,461
Pink 376
Coho 39,077
Chum 12,911
Steelhead 464
TOTAL

1976-77 Season

SPECIES

Sockeye 15
Chinoock 18,923
Pink 1
Coho 19,408
Chum 59,179
Steelhead 538
TOTAL

1977-78 Season

SPECIES

Sockeye 851
Chinook 13,605
Pink 378
Coho 15,229
Chum 10,415
Steelhead 2

APPROX.
APPROX. PRICE PER
AVG. WT. POUND
15 .81
4 .40
7 .82
11 .50
10 .86
7 1.15
15 1.27
4 .50
6 .86
11 .58
10 1.60
6 1.25
16 1.12
4 .60
7 1.08
12 .73
9 1.30

VALUE

o]
163,551
602
224,302
71,011

3,990
463,456

121
360,483

2
100,145
377,562

8,608

846,921

6,383
243,802
902
115,131
91,244
23

457,485
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TABLE II. A8

VALUE OFSKOKOMISHTRIBES 1977-78 ON-RESERVATION FISHERY

APPROX. APPROX.

CATCH AVG. WT. PRICE PER LB. VALUE
SOCKEYE 0 .
CHINOOK 169 16 .95 2,568
PINK o} -
COHO 835 7 .70 4,092
CHUM 91 12 .60 655
STEELHEAD 2 9 1.30 23

TOTAL 7,338




296

TABLE II. A9

ECONOMIC-VALUE OESKOKOMISH TRIBE WINTER STEELHEAD FYISHERY

AVG. WT. AVG. PRICE APPROX. VALUE
SEASON CATCH FISH LB. TO TRIBAY, FISHERME
1974 - 75 94 10 ? 2
1975 - 76 464 10 -86 3990
1976 - 77 538 10 1.60 8608
1977 - 78 2 9 1.30 23

1100
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CLASSIFICATION OF CATCHES UNDER THE BOLDT
DECISION - POSITION OF POINT NO POINT TREATY COUNCIL

0ff - Reservation Fisheries
On - Reservation Fisheries
Subsistence Fisheries
Ceremonial Fisheries
Steelhead Fisheries

OFF-RESERVATION SALMON HARVEST ALLOCATION
POSITION STATEMENT

Introduction

Since the Point No Point Treaty Area Tribes are willing
to make substantial concessions immediately in the area of
steelhead harvest, on-reservation harvest and subsistence
and ceremonial harvest in order to lessen the tensions
surrounding implementation of the Boldt decision, further
reductions in the Treaty share of the salmon harvest are not
warranted. For example, while the Skokomish tribe has the
largest gross annual fishing revenue of the three member
tribes, the average income per fisherman is expected to be
less than $6500.00 for 1977, down from $6900.00 in 1976. The
average income per fisherman at the other two tribes will be
substantially lower than the Skokomish average.

Individual Tribal Statements

The Port Gamble Klallam Tribe will settle for no less than

fifty per cent of the harvestable numbers of each species for

all salmon of Puget Sound origin.

The Lower Elwha Klallam position is the same as that of
Port Gamble.

The Treaty Council Tribes will accept no less than fifty
per cent of the total harvest of Treaty Council origin salmon
provided however that the following formula may be used:

1 chum = 1 coho = 3.6 pink = 0.3 chinook = 0.9 sockeye

Less than fifty per cent is acceptable for pink and sockeye
salmon of Canadlian origin for a period not to exceed five years.



298

ON-RESERVATION FISHERIES POLICY

I.

IT.

The concensus of the Point No Point Treaty Area Tribes of
Port Gamble and Lower Elwha Klallam is that on-reservation
catches of salmon and steelhead can be included in the
overall Treaty Share, provided that the separate and
distinct existence of on-reservation fisheries continues
to be recognized and further provided that the Tribally
proposed fishery enhancement and restoration goals are
realized.

The position of the Skokomish Tribe is that its on-
reservation harvest of salmonids cannot be included in
the overall Treaty share as explained in the following
position statement.

Skokomish Tribal Policy Regarding On-Reservation Catch

On reservation harvest requirements, as set by the
Skokomish Tribe in 1976 were 5000 chinook, 20,000 coho
and 14,000 chum salmon. The fish committee wishes to
establish a general formula for the computation of on
reservation catch which will serve to establish on
reservation catch levels from year to year to year, and
which could be agreed upon by all parties as a fair and
equitable means to establish on-reservation catch levels.
The formula must allow for a reasonable base level of
catch for- each species plus mitigation for destruction
of the resource, if any, plus some fraction of
expanded future production from the system. In mathematical
terms, the management figure, R, for a given species for
a given year would look like this,

R =B + aM + bE
where B stands for base level catch, M stands for
mitigation funded production, a is the proportion of the
mitigation funded production claimed as on reservation
catch (0.20 for twenty per cent for example), E stands for
expanded production and b is the proportion of the expanded
production marked for on reservation catch (0.05 for
five per cent, for example).
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The base level figure requires further explanation.
In any given year, B is a fixed number, 14,000 for
example. Management agencies would set harvest levels
to allow a harvestable surplus of 14000 to reach on
reservation waters. Whenever more than the target number
(14,000 in this example)is caught on reservation, these
fish will be counted against the Indian share of the
harvest by mutual agreement between Tribal and State
bodies. Also by mutual agreement, whenever less than the
target number is available for on reservation harvest,
the absolute value of the difference between the target
figure and the actual figure will be added into the
base figure for the year of shortage to yield a new
base figure for the coming year's harvest. For example,
if the actual catch in 1956 was 12,000 for a species for
which the target figure was set at 14,000, the -on
reservation management figure for 1977 would be 16,000
(14,000 + 2,000). After a period of time equal to one
reproductive cycle for the species in question (five
years as an average) the base figure would be automatically
returned to its original value at the start of the time
period, provided that a good faith effort to provide on
reservation fishing opportunity will have been made by
the Harvest Management Division of WDF and provided
that Skokomish fisheries management will have made a
similar good faith effort not to inhibit on reservation
fishing opportunity during the same time period.




TABLE IIB1

Table. Comparison of WDF and Skokomish positions for on reservation base catch levels
as of 3/4/77

Skokomish WDF Difference
chinook coho chum chinook gcoho chum chinook g¢oho  chum
R 2500 10000 14000 325 5500 14000 2175 4500 0
B 2500 8250 14000 325 3750 14000 2175 4500 0
aM 0 1750 0 0 1750 0 0 0 0
bH 0 0 0 0 0 0 0 0 0

008
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TABLE IIB2 Tribally Requested
Table la 1977 On-reservation harvest

Sockeye Chinook Pink Coho Chum Steelhead

Skokomish 2500 10,000 2,800 up to 450
Port Gamble 500 2,000 2,500 up to 280
Lower Elwha 11,350 up to 800

— — —

Table 1b On-reservation harvest as % of area's harvestable No's

Skokomish 11.75% 13.2% 4.6% ? Hood Canal
Port Gamble 2.30% 2.6% 4.1% ? Hood Canal
Lower Elwha 23.4% ? Straits

Table lc On-reservation harvest as % of Puget Sound origin runs

Skokomish 1.3 % 1.14% 0.72% ?
Port Gamble 0.25% 0.20% 0.65% ?
Lower Elwha 1.30% ?

—

108




302

SUBSISTENCE AND CEREMONIAL FISHERIES POLICY

The concensus of Point No Point Treaty Area Tribes is
that subsistence and ceremonial catch can be included

in the overall Treaty share provided that the existence
of the subsistence and ceremonial Fisheries continues

to be recognized and provided that the Tribally proposed
enhancement goals are realized.
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STEELHEAD HARVEST MANAGEMENT POLICY
INTRODUCTION

The harvest management of steelhead (Salmo gairdneri
Richardson) is distinct from the harvest management of
salmon (Oncorhynchus spp.) in the Treaty Council Areas
(Hood Canal, Admiralty, Strait of Juan de Fuca). The reason
for the distinction resides in the low average annual abundances
of steelhead runs relative to the average annual abundances
of stocks of the salmon species. In view of the small
average run sizes, certain types of traditional Indian
-river fishing gear (gill nets, traps) are not always
appropriate in every steelhead management situation.

In order to accommodate the realities of steelhead harvest
management with the interests of Treaty Indians and non-Indian
sportsmen, the Treaty Council management staff proposed a
hook and line commercial steelhead fishery for the great
majority of streams in the 1976-77 season which was
accepted by the member tribes (Skokomish, Port Gamble,

Lower Elwha) and the Washington Department of Game (WDG).
River net fisheries for steelhead were conducted in five

rivers in which the harvestable run sizes were relatively
large (Skokomish, Dungeness, Elwha, Lyre, Pysht).

The experience gained during 1976-77 season indicates that
1) the hook and line management policy is acceptable to the
Treaty fishermen and 2) the hook and line management policy
is effective in providing legal levels of fishing opportunity
for both Treaty and non-Treaty fishermen. 1In fact, under the
hook and line regulations, there is only one general substantial
distinction between the Treaty and the non-Treaty fisherman;
the Treaty fisherman may sell his catch, if he so desires,
under applicable tribal regulations and ordinances.

METHODS

Harvestable run size predictions by stream, furnished by
WDG, are acceptable as a starting point since data and
methods have been freely provided to the Treaty Council staff
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for review. The Treaty share is one half the harvestable
size, regardless of the location of the river.

Daily and season bag limits are set as follows;

Season bag limit = % (harvestable run size)/expected number

Treaty fishermen
daily bag limit = season bag limit/number of legal days fishing
or the non-Indian daily bag l1imit which ever is greater.
Enforcement is enabled by regulations which make it illegal
for an individual to sell more than the daily bag limit for
any given river within a twenty four hour period or more than
the season bag limit for any single river within one season.
Daily and seasonal bag limits can be adjusted by the actual
numbers of fishermen participating as determined from the
commercial steelhead tickets.

In practice, there is relatively little interest in
commercial steelhead fishing within Treaty Council usual and
accustomed waters, although the Treaty right to harvest
steelhead is considered to be non-negotiable by the Treaty
Council member tribes.

Additionally, in order to increase fishing opportunity
for all parties concerned, the Lower Elwha Klallam Tribe has
undertaken to rear and release steelhead smolts from its
Tribal hatchery facilities.

GENERAL PRINCIPLES

1) Treaty Indian catch entitlement shall be one half
the harvestable number of steelhead in any given
season in any stream or river except as otherwise
agreed between the Treaty Council and the Washington
Department of Game.

2) Treaty Indian gear used in the harvest of steelhead
for all purposes shall be comparable to the gear used
by non-Treaty fishermen.*

3) Steelhead will not be a target species of any marine
commercial fishery.

4) Data, statistical methods and harvest management
rationales shall be freely exchanged between employees
of the Department of Game and the tribes
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and Treaty Council.

Any exclusion or inhibition of Treaty Indian opportunity
to harvest salmon produced in Washington State
hatcheries shall render the preceding principles

null and void.

* Exceptions are the Elwha River, Pysht River and
Lyre River where strictly controlled net fisheries
will be necessary for an interim period wherein
alternative sources of fishing income shall be
developed.
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POINT NO POINT TREATY COUNCIL LAW ENFORCEMENT
PROGRAM DESCRIPTION AND PROPOSALS

On July 1, 1976 a Law Enforcement Program was begun
by the Point No Point Treaty council for the purpose of enforcing
the fisheries regulations of the three tribes who are
represented in the Treaty Council.

The PNPTC Fisheries Enforcement Program comprises a
team of six officers and one coordinator. The six officers
are divided into teams of two, who are assigned to three
locations; Lower Elwha, Port Gamble and Skokomish.

The officers assigned in each tribal jurisdiction are
selected through the Tribal Councils and with the concurrence
of the Law Enforcement Coordinator.

The responsibilities and duties of the coordinator are
defined as follows:

The Law Enforcement Coordinator reports directly to the Point
No Point Treaty Coordinator.

He is responsible for:

- Developing and maintaining an effective law
and order program

— For the supervision of the Law Enforcement
Patrolmen.

-~ The management and control of all boats and
vehicles assigned to the enforcement personnel.

- The control of expenditures from the law
enforcement budget.

-~ The acquisition of professional equipment as required.

- Maintaining cooperaticn with tribal governing
bodies and law and order committees.

- Assisting in the development of an effective
fishing and game program.

~ Assist in drafting ordinances pertinent to these
programs.

The following rules shall apply to the management of the
Point No Point Treaty Council Law Enforcement Officers.

1. Patrolmen hired for the Point No Point Treaty Council
report directly to the Law Enforcement Coordinator.

2. They shall not be subjected to conflicting duties
without permission from the Law Enforcement Coordinator.

3. Patrol assignments and working hours will be coordinated
through the Law Enforcement Coordinator.
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4. Patrol boats and vehicles will be used by enforcement
personnel only. Exceptions by prior permission of
the Law Enforcement Coordinator.

5. Each Tribal Office will have the responsibility for
assuring that each officer is performing properly.

6. Serious infractions or failure to perform to acceptable
standards shall be reported to the Law Enforcement
Coordinator immediately. A determination with the
proper tribal authority will be ascertained as soon
as possible.

7. All other personnel matters concerning individual
effectiveness should be forwarded for discussion with
the Law Enforcement Coerdinator and those others
involved.

As the fisheries of these tribes occur in both marine and fresh-
water the Enforcement Division must operate both seaborne

and land patrols. The area involved consists of approximately
300 miles of shoreline from the terminus of Hood Canal to

the Hoko River and the land areas drained by all rivers
emptying into Puget Sound and the Straits of Juan de Fuca
between those points.

The law enforcement program patrols these areas using four
trucks, two marine boats and two river boats with six uniformed
officers. Marine patrols are maintained on the entire length
of Hood Canal using boats stationed at the Port Gamble and
Skokomish Reservations. All rivers in the area are patrolled
either by boat or from shore.

Records of all incidents, citations and court proceedings
ave mzintained by each team of officers. The Coordinators
office is provided copies for a master file. Any requests
or inquiries should be directed to the coordinator's office.

When patrolling or acting in an official capacity, all officers
are required to wear appropriate uniforms which clearly
identify them. Each officer is authorized to carry a side

arm and maybe armed with other weapons as the need arises.

All vehicles, boats and trucks, are properly equipped for
patrol and emergency functions. A vehicle use and mileage
log is required of each officer.

In the event that the fisheries offjicers need assistance in
apprehending violators or maintaining patrol functions,
assistance may come from neighboring tribes who are cross-
deputized or the Tribal Councils who have the authority to
deputize additional officers.
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The organjzation's early months were a trial and error
operation simply because the fishing season was upon us before
properly planning and organization could take place. However,
through cooperative effort from all three tribes, procedures
and methods have been implemented and we are progressing at

a satisfactory level.

WQ are confronted with a number of problems yet to be resolved

- A reliable communication system between Tribal areas

- The attainment of higher personnel standards regarding
qualifications. This problem is unique to each Tribe

- Additional funding so as to increase salaries in order
to make job opportunities more attractive.

- The hiring of an additional patrolman in each Tribal
area. It is physically impossible to properly patrol
rivers, hatcheries and the marine waters at the same time.

- Cross deputization between all tribes the State of
Washington and Federal authorities for more effective
enforcement.

-~ The tribes need to improve upon their respctive
Jjudicial systems. The Treaty Council has tackled this
problem and made recommendations. (See attachment
dated 3-29-77)

The ‘first priority of this enforcement unit is the final
achievement of complete solidarity and unity with the three
tribes within the Treaty Council. Once this is achieved,

we can then approach other tribes and Treaty Councils with a
proven working model. In conjunction with this priority, is
the development and hopefully the implimentation of a Puget
Sound Fisheries Compact. This would provide for a total cross-
deputization of all Fisheries patrolmen.
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JUDICIAL SYSTEMS
Introduction

In preparing to petition Judge Boldt for self-regulating
status, the Point No Point tribes have realized that they need
to develop ways to strengthen the judicial branch of their
fishing regulation systems. On March 28 Treaty Council
representatives and staff met with tribal judges and attorneys
to discuss their courts.

The groups listed the following as problems which need to
be addressed: 1) None of the tribes has an appeal process.
2) Tribal police officers have had to act as prosecutors as
well as witnesses. 3) Judges often have to judge their
close relatives because there is no one to step in for them.
4) Judges sometimes need assistance with questions of law.

3) Judges are sometimes attacked by angry tribal members.

People at the meeting discussed some ways that these
problems could be addressed. Following are several alternatives
which the Treaty Council has asked the tribal councils to
consider and make some recommendations on.

Appellate Court

The reason for leaving an appellate court is to allow a
defendant in the tribe another judicial forum. There is no
legal right to an appeal but as a matter of practice, the
better policy is to allow one level of appeal.

Federal courts leave by judicial decision read into the
Indian Civil Rights Act as policy of exhaustion of tribal
remedies. Therefore, if a tribe provided a forum of a higher
level in which to appeal, a federal court will abstain from
having a case brought under the ICRA, as long as, the tribe
provided a 'meaningful' forum to appeal to. This would allow
the tribe to remedy any constitutional substantive or due
process errors at the tribal level and is in keeping with this
"exhaustion" policy.

The procedure and appellate system which may be initiated
are for each tribe to design. Possible solutions are a one
judge or three judge panel with the judge whom sat at the
lower court abstaining from the decision. People at the
meeting seemed interested in one appeals court for the Point
No Point Area. This could be made up of judges from other
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Point No Point tribes.

Another consideration is whether or not the appeal shall
be 'de novo'. (That is, a new trial.) If not, a record or
transcript must be provided and the expense incurred should be
dealt with. However, if a record is made, the appeliate court
can decide upon the record without their being a new trial in
the appellate court.

Thus the decision wherein should be made after it is found
that an appellate court is recommended is "How many Judges
should be involved?" and "Shall the appeal be de novo?" O0f
course, any other possible recommendations for such a system
should be discussed.

Pro-Tempore Judges -

Should the tribe allow for leaving another judge sit in on
a case whenever the tribal judge must withdraw for reason of
prejudice or close family relationship? If so, how close a
family relationship?

If a judge protem must be used, does the tribe feel that
one of the other judges of the Point No Point Treaty Area will
not be able to decide cases involving that particular tribe?

A Three-Judge Court

Tribal courts are not required to use just one judge at
each trial the way Washington State courts do. People at
the meeting discussed the possibility of having more than one
judge—--probably three--hear each case. The three would all be
present throughout the trial. Then they would meet by them-
selves to decide what the verdict should be. One Jjudge would
probably come from your reservation, and the others would come
from one or both of the other PNPTC tribes.

This set-up would have some advantages: 1) It would not
matter as much as it does now if one judge was related to the
defendant. 2) One judge at least would be from the reservation
and would know the tribal members and tribal fishing grounds well.
3) One judge at least could be someone thoroughly trained
in the law (such as Anthony Little). 4) Community resentment
toward the local judge could be reduced a little, because
defendants would know that outside judges agreed with the
local judge. 5) Decisions might be fairer. 6) Judges
could help each other learn skills and law.

Disadvantages of the three-judge trial system might be:
1) It could be three times as expensive; 2) It might take
longer to get a trial date if three people's schedules had
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to be coordinated; 3) Judges would have to travel a lot;
4) Defendants might feel completely overpowered facing three
Judges. -

The two judges at a meeting liked the possibility of
being joined by other judges. Many people at the meeting also
favored this option. Do you? If so, do you have ideas about
ways to finance this?

Need For Tribal Prosecutor

In many of the tribal courts the police officers have been
acting as the prosecutor. Those at the meeting felt this
presents several problems to the tribe.

First, since the officers are involved in making the
arrest, tribal members feel that having the police officer
act as prosecutor puts the defendant at a disadvantage. Also,
because the police officers have an interest in upholding the
arrest they made. It may be difficult for them to act without
bias as a prosecutor. A police officer’'s role is to act as a
witness about what happened, not to act as the defendant's
adversary. But it is hard for the officer to rise above his
own special interests in the trial. A separate prosecutor, on
the other hand, could try to see that justice was done overall.

Several ideas for resolving the problem were discussed:

1) have a law student act as a prosecutor.

2) have one person act as an "advisor to the court,"
being neutral to each side, answering questions or
pointing out problems for each side.

3) have a tribal staff member, P.R. committee member,
or some other appropriate person act as a '"spokesperson"

for the tribe, presenting his case.

Bail Forfeiture

The idea was discussed of providing in the fishing ordinance
for a system of bail forfeiture. This would allow a person who
was given a citation to simply pay the bail (fine) without
coming into court or without the necessity of contesting the
case. This is what most people do when they get a traffic
citation.

Several people expressed the feeling that most Indian
fisherman, if caught or cited for a violation, knew they were
guilty and just wanted to pay what they were supposed to and
not try to get out of it through contesting it in court. This
was in contrast to non-Indian fishermen who were. always trying
to "beat the rap." Several people felt the tribal system
should allow for this type of resolution of the problem.
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It could be up to each tribe to decide at what point a
person could no longer forfeit bail but would have to
appear in court (i.e. maybe after their second citation.}
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PROPOSED SYSTEM OF ENHANCEMENT AND STOCK
RESTORATION FOR
THE POINT NO POINT TREATY AREA

INTRODUCTION

The proposal for the enhancement of the natural and
hatchery production for the regions of origins, Strait of
Juan de Fuca and Hood Canal, of Puget Sound is divisible into
two major categories, New Programs and Existing Programs.

NEW PROGRAMS
INTRODUCTION

As outlined in the report of Kenneth A. Henry to the
Regional Task Force, hatchery programs are not necessarily
an improvement to the salmon resource. The exploratory
work of the Washington Department of Fisheries in the area
of salmon enhancement in Puget Sound has illuminated several
critical concerns; 1) hatchery production can limit natural
production thereby reducing the numbers of salmon available from
all sources, 2) the location of sources of natural production
should constrain the location of hatcheries and the
management practices of hatcheries, 3) Radical alteration of
the relative abundances of salmon species can depress the
unit price of salmon in a terminal area fishery. The solutions
to these concerns are not available at present in the Treaty
Council area. No new programs can be reasonably evaluated
within a region of origin until some short term, applied
research programs are completed. Once the research is
completed, the hatchery sites suggested by the research can be
evaluated by the criteria already established by the Regional
Task Team and the State of Washington.

The first stage is to determine the limits of natural
production for each major stream and river within each region
of origin from existing studies and, where necessary, from
original observations. (See the Elwha River study, Washington
Department of Fisheries). When the information on natural
production is summarized for each region of origin, a
sensitivity analysis system (computer simulation model) is

constructed from data on current hatchery production, current
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natural production, potential natural production and current
harvest management strategies. New hatchery sites, new hatchery
management strategies and new harvest management strategiés

can then be added to the bookkeeping structure to roughly

assess the desirability of pursuing any given enhancement system.
The evaluation of alternatives, such as enhancement of
indigenous stocks through artificial propagation and/or

stream rehabilitation, will also be possible within such

a system.

Once a Selected enhancement method has passed existing
criteria for the production of food fish, then construction
would be initiated. An outline of the proposed procedure
is as follows:

I. Identify potential sources of enhancement fish from
both natural and artificial sources, placing primary emphasis
on indigenous stocks in each area of origin.

II. Select those artificial production sites which
serve to maximize total production subject to the constraints
of preservation and rehabilitation of natural stocks.

III. Conduct engineering studies for each site so selected.

IV. Submit site proposal to management authority for
application of established criteria.

V. Construct approved hatcheries.

Specific research proposals follow, however the general
time schedule would provide for the first eggs to reach the
new facilities b& the Fall of 1981.

The process described is necessarily lengthy, but not
really very costly compared to the price of a major hatchery
facility. If the mistakes of the past are to be prohibited
from being revisited in the future, research and management
concerns must be given full consideration.

ENHANCEMENT GOALS
While the specific site selection process is in the near

future, the ultimate goals of the program can be specified in
terms of the number of salmon of each species necessary to
achieve an acceptable income for each licensed Treaty
fisterman within the region of origin . The maximum level of
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funding necessary to achieve the goals can also be specified
in these terms by making use of the average cost of pro-
ducing an adult of each species from a hatchery.

The figures following (Table II. C.1) show that in order
to maintain the natural (aboriginal) species composition and
abundance of stocks harvestable in the Point No Point Treaty
Area a rather substantial expenditure (approximately 2.2 mil-
lion dollars) may necessary on a continuing annual basis if
hatchery production is to be the only method of enhancement
utilized.

The proposed salmon stock enhancement and restortion study
(page 66) would attempt to establi§h baseline figures for the
potentlial carrying capacity of théanatural systems for spawning
and rearing of the various species of salmon in each watershed.
These fish may require some artificial enhancement effort which
would be identified as part of each enhancement strategy alter-
native produced by Task #3 of the study. Such enhancement ef-
fort shall undoubtedly include satellite hatcheries, spawning
and rearing channels, stream Babitat restoration work, stream=
side incubation boxes etc. xisting hatcheries (Quilcene Na-
tional fish hatchery, State hatcheries and Tribal hatcheries)
will play a major role in this effort although some modifications
and expansion of their activities will be necessary.

Since it may be impossible to achieve the target figures by
the above methods alone, additional releases (on stations) may
be necessary to reach the full productlon goals. In all cases
however indigenous stocks shall always be utilized.

Although it is impossible to present at this point exact
cost figures for these projects it is estimated that overall
costs may range between 15 and 20 million dollars for all pro-
jects combined.
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TABLE IIC1
TARGET PRODUCTION FIGURES

Total Harvestable Numbers (000's)*

Hood Canal Straits
Chinook 146 112
Coho 292 113
Chum 220 38
Pink 74 112

* 1Indian target is % of the above

Annual Cost to produce (est) thousands $**

Chinook 530 453
Coho 752 243
Chum 190 46
Pink 14 21

** This cost assumes that all increased production will

be done by hatcheriles.
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CURRENT HATCHERY OPERATIONS PROPOSAL

Introduction

In the .short time since U.S. vs. Washington, many
tribes, including the three tribes in the Point No Point
Treaty Council, have built or are planning to build their
own salmon hatcheries. For the three Point No Point tribes,
the purpose of these hatcheries goes beyond just producing
more fish for fishermen. It is the intention of the tribes
that these hatcheries become economically profitable,
since they are expected to eventually provide revenues to
support the broader activities of the Tribes' total
fisheries programs.

Because of this necessity to become economically
self supporting, the tribal hatcheries operate differently
than state-owned hatcheries, which are supported by a large
tax base. Tribal hatcheries will eventually have two
sources of revenue: the sale of adult fish that return to
the hatchery; and the fish taxes levied on the sale of fish
caught by treaty commercial fishermen. As such, tribal
hatcheries tend to produce species, like chum salmon, which
are less costly to produce. More importantly, these fish are
much less susceptible to harvest by sport and foreign
(Canadian) fisheries, and are therefore more likely to be
caught by treaty fishermen who are taxed by their Tribe.

All three of the present Point No Point tribal hatcheries,
although presently operating, are only partially completed.
Funding for the construction and operation has been
sporadic and inadequate, resulting in the inability of the
tribes to bring the hatcheries up to their optimum
capability. Following is a more detailed description of the
hatcheries, including a brief project history and
anticipated production goals.

Skokomish Tribal Hatchery
Project Description

Design and construction of the Skokomish Hatchery
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began in late 1976. Located on Enetai Creek, near the south
end of Hood Canal on the Skokomish Indian Reservation, the
hatchery was designed specifically for the production of
chum and pink salmon. With minor modifications, coho or
chinook fry could alsc be accomodated.

As of this date (October, 1977) the facility is
approximately two-thirds complete. A water supply dam,
pipeline, incubation boxes, and rearing pools for three
million salmon fry have been constructed. The facility
released close to two million fry in the spring of 1977.
Port Gamble Klallam Tribal Hatchery
Project Description

The hatchery project on the Port Gamble Reservation
began in the summer of 1975 with the installation .of
two 28 foot diameter swimming pools near the mouth of
Little Boston Creek. A total of 39,000 chinook salmon
fingerlings, supplied by Washington Department of
Fisheries, were placed in the pools and fed for a few
weeks before they were released into Port Gamble Bay.
Later that summer, 20,000 coho salmon were placed in the
pools, fed for two weeks, and then released.

In 1976, four Netarts - type gravel incubation boxes
were built and stocked with approximately 300,000 chum
salmon eggs. After hatching, the fry were placed in the
pools and reared for three weeks. In May of 1876, 205,000

of the fry were released into Port Gamble Bay, and approximately

35,000 were released from the Suquamish Indian Reservation
as part of a cooperative project with that tribe.

The success of the 1976 chum program led to expansion
and improvement of the hatchery. The crude water supply
diversion box was replaced with a permanent intake box, and a
small dam was built across the creek to create a settling
pond to remove some of the silt. The swimming pool rearing
ponds and plywood incubators were replaced with six 40 foot
long concrete raceways. In 1977 approximately 1.6 million
chum fry were released.

Recently, circular rearing pools and marine rearing pens

have been added to the facility to increase its -production
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capacity for next year.

Lower Elwha Tribal Hatchery

Project Description
Largest of the Point No Point hatcheries is the Lower
Elwha hatchery. Design and construction this hatchery

began in the early summer of 1976. By February of 1977,
the major components of the facility were complete,
including the water supply pipeline to the Elwha River,
three earthen rearing ponds totaling four acres, and a
modern hatchery building. In 1977, several smaller rearing
pools and additional incubation capacity were added.
Improvements in the water supply system have been or are
being made.

In December of 1976, a total of approximately three
million chum eggs were placed in temporary incubators in the
hatchery. These eggs came from the Quilcene National Fish
Hatchery on Hood Canal. The eggs were hatched and the fry
released in May, 1977.

Several improvements are necessary to maximize the
production capability of this hatchery which should be
approximately 150,000/1b. annually. These improvements
include surfacing of the earthen ponds and construction of a
spawner collection facility.

Existing Hatchery Completion and Operation
The three Point No Point tribes currently operate

salmon hatcheries on their respective reservations. These
hatcheries are geared to produce fish that will directly
contribute to their existing fisheries. Funding for these
hatcheries has been somewhat sporadic, so included in this
proposal are: a) cost estimates for completion of the
hatcheries (one-time costs) b) operation and maintenance
costs for 5 years, based upon presently projected production
levels. Excluded from these are any capital improvements
and/or operation and maintenance costs which may be
determined as necessary to implement any activities defined
by the Productivity, Enhancement and stock restoration
study.
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TABLE IIC2

Summary of Existing Tribal Hatchery Needs

# Adult

Salmor

Annual Contributed
Operation Cost To Fishery
in 1977 Dollars Annually

Species One-Time
Hatchery Produced Completion Costs
Skokomish chum, pinks $60,000

Port Gamble chum, pinks 60,000

Lower Elwha chum, coho 270,000
steelhead

TOTAL 390,000

hatchery completion cost (year 1) = 390,000

$60,000 30,000
15,000
61,000 24,000
15,000
200,000 22,500
100,000
5,000

321,000

hatchery operation cost (5 yrs. x 321,000/year) = 1,605,000

grand total, hatchery costs = $1,995,000

chums
pinks*

chums
pinks*

coho
chum
stlhd.
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SALMON STOCK ENHANCEMENT AND RESTORATION STUDY

Introduction

The present conflict over the allocation of the salmon
harvest in the State of Washington, has brought forth, with
increased emphasis, the need for rehabilitation and enhance-~
ment of the resource.

The salmon resource has been dealt a number of devastating
blows from forest management practices, road construction,
public utilitites, mining, residential and industrial
development, and quite often, questionable harvest management
practices.

At this point, greatly diminished levels of production, added
to allocation and harvest management problems have led to
increased demands for large numbers of artificially produced
fish stocks. However, proper development of salmon and steelhead
resources must intergrate artifical and natural production
into a single unified effort. Increased hatchery production
however is not a panacea to the present array of problems.
Increased emphasis and reliance on hatchery - produced fish
without equivalent emphasis in natural production has a
great number of drawbacks:

Biological Ecological Side Effects

‘ 1. Hatchery production disregards the unique adaptation of
salmon stocks to individual sets of life experiences
involving spawning time, homing ability, spawning
behavior, and fry migration patterns.

2. Transplanted stocks suffer some loss of homing
ability with subsequent scatter of spawners and
haphazard interbreeding with wild stocks.

3. Genetic pollution, in many cases, results in unfit
genetic patterns with highly diminished environmental
adaptive qualities.

4. The loss of adaptability found in a number of artifically
supported stocks results in less healthy and smaller
populations whose viability is totally dependent upon
ever increasing human effort and cost.

5. Further diminution of genetic diversity results from
hatchery practices involving selective processes.




6. Enhanced fry survival and elimination of natural
selection, rapidly results in “hatchery type'" stocks.

7. Massive hatchery production of individual stocks of
selected species résults in chaotic harvest management
problems in mixed-stock area fisheries in which many
valuable natural stocks of lower individual abundance
are obliterated in the mame of "maximum stock
yield" which eliminates the only available '"gene bank"

8. The entry of massiwve hatchery runs in individual
fisheries in even narrower peaks of abundance,
creates a large number of problems for the harvesters.
Such problems include, but are not limited to: a
shorter fishing season, an ever decreasing number
of terminal area fisheries, overcapitalization in
vessels and gear in an attempt to capture a larger
share of a very narrow peak, potential market glut
with attendant lower prices to fishermen, and a
species composition of market products dictated by
hatcherv planners.

9. Availability - There is strong indication that "hatchery
type" fish command a relatively low value/lb. when
compared to larger naturallysselected and reared fish.

10. Production - Costs and the relatively lower rate of
foreign interception have resulted in the present
single species targeted enhancement system upon
which the State of Washington has embarked.
11. Increased reliance on hatchery produced fish tends
to have a snowball effect since it induces a false
sense of security concerning the resource and lessens
regard for the natural fish producing environment.
12. Last but nét least costs-per-pound of fish produced
in hatcheries keep growing to the end that a lesser
resource is produced at a rather substantial cost.(Table I
At present, neither the State of Washington, nor the
Indian Tribes affected are able to reverse the trend of
events in spite of the fact that it is widely recognized that
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increased natural stream production is both biologically

and economically more efficient than hatchery production.

Natural stream production, beyond countering all of the

negative points raised above, offers a number of further

positive items:

1) Because of the large number of stocks involved, there is
a dampening effect on many overall fluctuations in
abundance.

2) Enhanced stream production from a large number of streams
serves to protect itself since in any mixed stock area
fisheries, a large mix of stocks of roughly similar orders
of magnitude are present and overharvesting of particular
stocks is less common.

In the Point No Point Treaty Area there is a large
number of salmon producing streams which have long been
neglected. At present, almost none of these streams are
producing salmon to their full capacity. To correct this
situation we must assess the status of the physical and
biological conditions in these areas and then determine
restoration measures needed to attain full utilization of
natural spawning and rearing areas.

The following proposal has been developed in cooperation
with U.S. Fish and Wildlife Service. In presenting this
proposal the Tribes and the USFWS pledge themselves to seek
the cooperation and assistance of the Washington Department
of Fisheries and Game as well as the academic community of
the State of Washington. However, it is understood that
additional ac