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MEMBERS OF THE COMMISSION
Arthur S. Flamming, Chairman

Stephen Horn, yice Chairman

Frankie M. Freeman

Manuel Ruiz, Jr.

Murray Sallzman

Louis Nunez, Acting Staff Director

Sirs and Madam:

The Kentucky Advisory Committee submits this report on the employment of minorities and

women within the Kentucky Bureau of State Police as part of its responsibility to advise the

Commission about civil rights problems within this State.

The study that resulted in this report showed that there is not and never has been a woman

employed on the sworn force of the Kentucky Bureau of Slate Police. Minorities are not

represented in numbers even remotely approaching their percentage in the labor force. In April

1977, the bureau employed 948 sworn officers; 21 (or 2.2 percent) were minority men. Almost

7 percent of the State's labor force is made up of minority persons and over 37 percent is

female.

Even more disturbing, however, than the employment statistics is the lack of demonstrated

commitment on the part of bureau officials to overcome the historical exclusion of women and

minorities from the sworn force. Despite the fact that the Govern">r of Kentucky, the Kentucky

Department of Justice, and the U.S. Law Enforcement Assistance Administration all require that

the bureau develop a bona fide affirmative action plan, the bureau's "plan" is little more than

a paper commitment to equal employment opportunity. It does not include an analysis of cur-

rent employment practices or specific steps for achieving equal employment opportunity. In

1974_75 the bureau hired 135 new troopers. Only 12 were black; none were women. Despite

compelling justification, the bureau has steadfastly refused to adopt goals and timetables for ob-

taining meaningful representation of minorities and women among the sworn personnel of the

bureau.

In July 1977, the Kentucky Commission on Human Rights ruled that the height requirement

imposed by the bureau discriminates against women. The bureau is appealing that decision.

Based on the Kentucky commission's ruling, however, the Law Enforcement Assistance Ad-

ministration suspended all LEAA funds to the bureau.

It is in view of these and other extraordinary conditions that the Advisory Committee submits

but one recommendation with this report: that the US. Commission on Civil Rights urge the

United States Attorney General to invoke the full power of the law to attain equal employment

opportunity on the sworn force of the Kentucky Bureau of State Police for minorities and

women.

Respectfully,

Marguerite Harris,

Chairperson
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THE UNITED STATES COMMISSION ON CIVIL RIGHTS
The United Stales Commission on Civil Rights, created by the Civil Rights Act of 1957, is an

independent, bipartisan agency of the executive branch of the Federal Government. By the

terms of the act, as amended, the Commission is charged with the following duties pertaining

to denials of the equal protection of the laws based on race, color, sex, religion, or national

origin, or in the administration of justice: investigation of individual discriminatory denials of

the right to vote; study of legal developments with respect to denials of equal protection of the

law; appraisal of the laws and policies of the United States with respect to denials of equal pro-

tection of the law; maintenance of a national clearinghouse for information respecting denials

of equal protection of the law; and investigation of patterns or practices of fraud or discrimina-

tion in the conduct of Federal elections. The Commission is also required to submit reports to

the President and the Congress at such times as the Commission, the Congress, or the President

shall deem desirable.

THE STATE ADVISORY COMMITTEES
An Advisory Committee to the United States Commission on Civil Rights has been established

in each of the 50 States and the District of Columbia pursuant to section 105(c) of the Civil

Rights Act of 1957 as amended. The Advisory Committees are made up of responsible persons

who serve without compensation. Their functions under their mandate from the Commission are

to: advise the Commission of all relevant information concerning their respective State on mat-

ters within the jurisdiction of the Commission; advise the Commission on matters of mutual con-

cern in the preparation of reports of the Commission to the President and the Congress; receive

reports, suggestions, and recommendations from individuals, public and private organizations,

and public officials upon matters pertinent to inquiries conducted by the State Advisory Com-
mittee; initiate and forward advice and recommendations to the Commission upon matters in

which the Commission shall request the assistance of the State Advisory Committee; and attend,

as observers, any open hearing or conference which the Commission may hold within the State.
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Chapter 1

Introduction

The Kentucky Advisory Committee to the U.S.

Commission on Civil Rights decided in September

1976 to investigate the practices of the Kentucky

Bureau t)f State Police with regard to the hiring

and promotion of minorities and women.
In preparation for this investigative study, a sub-

committee of the Advisory Committee was

formed. Chairperson Marguerite Harris, Vice

Chairperson James Rosenblum, Secretary A. Lee

Coleman, and Darryl T. Owens were members.

The subcommittee and staff of the Southern Re-

gional Office of the U.S. Commission on Civil

Rights collected information through personal in-

terviews with officials of the Kentucky Bureau of

State Police, including police personnel board

members, police troopers, and representatives of

civic and nonprofit organizations. The bureau, un-

less otherwise indicated, furnished the police em-

ployment data used in this report. The report

focuses on the extent and level of employment of

minorities and women as sworn personnel in the

Kentucky Bureau of State Police.



Chapter 2

Status of Women and Minorities

in Kentucky
I he general treatment of minorities and women

in the State of Kentucky appears to be ambiguous.

While progressive laws have been passed by the

legislature to assure nondiscrimination, women and

minorities rank low in income, and discrimination

and violence against blacks have by no means dis-

appeared from the State.

In 1966 the legislature established the Kentucky

Commission on Human Rights and gave it the

power to enforce nondiscrimination in employ-

ment and public accommodations. Nondiscrimina-

tion in housing was added to the commission's

responsibilities with the passage of the Fair Hous-

ing Act of 1968. Kentucky was the first Border or

Southern Slate to establish such a State-supported

agency, and it still serves as a model for other

States. The legislature ratified the Equal Rights

Amendment in 1972 and it is still one of only two

States in the Southeast to do so.

Yet the violence exhibited during 1975 and

1976 when the Louisville-Jefferson County school

system was desegregated gives credence to the be-

lief of some people that racism is not dead in Ken-

tucky."

Among the State's 3.2 million residents, 7 per-

cent are black and over 50 percent are women.
Approximately 11,100 persons of Spanish heritage

live in the State, as do approximately 1,300 Native

Americans.^ Forty percent of the State's black re-

sidents live below the poverty level, compared to

only 22 percent of the white residents. As is true

throughout the country, the minority woman, who
is often a single head of household, ranks at the

bottom of the pay scale. For persons over 14 years

old, the median annual income of white males is

$5,074; of white females, $1,928; of black males,

$3,348; and of black females, $1,617.^

Over 37 percent of the Kentucky labor force is

female and almost 7 percent is minority (6.8 per-

cent). Approximately 44 percent of the labor

force, therefore, is minority and female.''

As in most States, the Slate government itself is

a major employer. In general, employment in the

State government offers good opportunities in a

number of cities and counties in any Slate Ken-

tucky is no exception. The Kentucky Advisory

Committee believes that the State government

should serve as an example to other employers in

the State with regard to equal opportunity for all

people.

Statistics (as of December 1974) on employees

of the State government caused the Advisory

Committee to raise questions about the example

being set by the State. Minorities and women are

found at the bottom of the pay scale. While

women are employed to a greater percentage than

their representation in the Stale labor force, blacks

are underrepresenled. Women compose 40 per-

cent of the Slate's employees; blacks, 5.5 percent.

Blacks earn an average of 21.4 percent less than

while Slate employees. Women in general earn 17

percent less than male Slate employees.*

Notes to Chapter 2

1. U.S., Commission on Civil Rights, Fulfilling the Letter and
Spirit of the Law (1976), p. 44.

2. U.S., Department of Commerce, Bureau of the Census,

General Population Characteristics, Kentucky, 1970 Census of

Population, no. F>C( 1 ) B19, pp. 55-56.

3. U.S.. Department of Commerce. Bureau of the Census.

Detailed Characteristics, Kentucky, 1970 Census of Population,

no. PC(1) D19. p. 887.

4. Commonwealth of Kentucky. Department for Human
Resources. Total and Nonwhite Population and Labor Force

Data in Kentucky by County ( 1975). p. I

.

5. Commonwealth of Kentucky. Commission on Human Rights.

"Black Employment in Kentucky State Agencies" (no date),

pp. 1-2.



Chapter 3

The Kentucky Bureau of State Police

Organization
Ihc Kentucky Departmenl of Justice was

created by executive order of the Governor in

September 1973 and confirmed by the General

Assembly in 1974. The secretary of justice is head

of the department, which has three bureaus, in-

cluding the bureau of State police which serves as

the law enforcement agent of the State.

Bureau personnel include both officers and

civilians. Officers are Kentucky Bureau of State

Police employees who are commissioned and pos-

sess the powers of a peace officer. Civilian em- .

ployees— e.g., statisticians, clerks, and other

assistants—do not possess the powers of a peace

officer.

The commanding officer of the Kentucky Bu-

reau of State Police is Commissioner Kenneth E.

Brandenburg. The commissioner, according to

State statute, has the power to "appoint or

promote to the ranks, grades and positions of the

bureau such officers as are considered by him to

be necessary for the efficient administration of the

bureau."' The same statute calls for the creation

of a State police personnel board consisting of the

commissioner and four other members appointed

by the Governor.* The board elects its own chair-

person and meets at the discretion of the commis-

sioner. At present the five-member board includes

one black man and no women.

The board makes rules and regulations to carry

out the purposes of the bureau and provides for:

(7) ••*

(a) Open competitive examination as to fit-

ness of applicants for employment as officers;

(b) Establishment of eligible lists as a result of

such competitive examinations, from which
lists vacancies shall be filled.''

Employment Statistics

As of April 1, 1977, the bureau of State police

employed 448 sworn personnel. Over 97.8 percent

or 927 were white men. Twenty-one or 2.2 per-

cent of the sworn force were minority males (19

black, 2 Spanish surname). Exhibit 1 clearly shows

that the minority persons who are employed as

commissioned officers rank at the bottom of the

bureau's chain of command; none ranks higher

than trooper.*

Exhibit 2 illustrates the employment patterns of

the bureau of State police since 1972. The first

black trooper was not hired until 1974. From 1972

through 1976, the size of the sworn force in-

creased from 676 to 948; nearly half of the in-

crease occurred in 1974-75 when 135 additional

troopers were hired. Despite the fact that this 40

percent increase in sworn personnel afforded an

excellent opportunity to overcome the historical

exclusion of blacks and women from the force,

only 19 of the 272 new hires were black. None

were women.

Qualifications for Officers
Kentucky State law sets some specific qualifica-

tions for persons who wish to become State police

officers: they must be U.S. citizens, residents of

Kentucky "of good moral character and in good

health," and between the ages of 21 and 30, with

a high school diploma or its equivalent. The

statute provides considerable latitude for the com-

missioner to require examinations that will deter-

mine if a candidate qualifies. It reads in part:

(3) The Commissioner shall prescribe

minimum physical requirements. ..and shall

conduct such tests and require such physical

examinations as deemed necessary to deter-

mine the fitness and qualifications of each ap-

plicant....*

"All other qualifications being equal,"

preference for veterans of the United States, "in

time of war, who were honorably discharged" is

also specified by the State law."

The actual process of becoming a State police

officer, as determined by the Advisory Committee

during this study, is as follows. Candidates submit

a completed application form, a certified copy of



EXHIBIT 1

Sworn Personnel,
Kentucky Bureau of State Police,

April 1, 1977



EXHIBIT 2

Sworn Personnel,
Kentucky Bureau of State Police,

1972-76

Officer rank



their birth ccrliricatc, and high school and/or col-

lege transcripts (this includes information about

grades and course credits) or a high school

equivalency certificate. Veterans include a separa-

tion from military service form. After this informa-

tion is submitted, the candidate is scheduled to

take a written examination. In addition each appli-

cant is interviewed by a State police officer. The
interview is designed to judge the attitude, stabili-

ty, and mental fitness of a candidate. The State

police officer records his findings and impressions

and submits the completed interview form, which

is presented to the personnel board.

Kentucky Bureau of State Police personnel con-

duct an extensive background investigation (credit,

driving, arrest, employment records, and character

references) of the candidates who pass the written

exam. Finally, the entire application file (including

all information listed above) of every candidate is

submitted to the State police personnel board for

action—either approval, deferral for personal in-

terview, or rejection.^ Applicants approved by the

personnel board are scheduled to take a medical

examination prior to employment."

According to bureau equal employment oppor-

tunity coordinator Lt. Col. David Finch, all selec-

tion criteria for employment as a trooper are mea-

sured on a pass-fail basis without regard to rank or

performance on any individual selection criterion.

If the candidate is approved by the personnel

board, he or she is placed on an employment re-

gister with priority for employment determined

solely by the date of the candidate's application

for employment.*

The single exception to this process, and one

that has had a debilitating effect on female eligi-

bility for employment, is that all eligible veterans

are automatically given preference over all non-

veterans (see discussion below in this chapter).

Lt. Col. Finch stated that a primary reason for

adoption of the pass-fail procedure in lieu of rank-

ing by individual performance was to facilitate

placement of minority candidates. In addition, Lt.

Col. Finch stated that prior to validation of the

current written entrance exam, the bureau was

unable to demonstrate that individual scores were

indicative of potential job performance. One mea-

sure of validation of the current exam, therefore,

was its use in measuring minimum qualifications

rather than as a means to determine individual

ranking of candidates.'" The exam is capable of

determining individual rankings, but it has not

been used for that purpose All candidates ap-

proved by the personnel board have been offered

appointment as their names came to the top of the

employment register. The practice of the person-

nel board has been to consider all eligible can-

didates. The register is permanent, with deletions

only on account of placement or unwillingness of

candidates to be hired."

Prior to 1974, the number of approved can-

didates on the register was approximately the

number of candidates needed to meet the bureau's

need for new personnel. In February 1975, due to

an increasing number of applicants and the lack of

available positions, the bureau stopped accepting

applications.'^

Training for successful candidates (hired condi-

tionally as "police trooper cadets") is conducted

at the police academy in Frankfort. Because train-

ing has been curtailed, only replacement cadets

have trained at the academy during the past 2

years. Based upon the bureau's attrition rate (3

percent) and the requested addition of 25 new
positions, the bureau had tentatively scheduled an

academy session for approximately 55 candidates

in late 1978.'^ During the current budget-making

process, the 25 positions requested for July I,

1978, were deferred until July 1, 1979. Therefore,

only replacements will be employed prior to that

time.'^

Obstacles to Eligibility of
Minorities and Women
The Kentucky Bureau of State Police has

received millions of dollars in Law Enforcement

Assistance Administration funds in recent years

(see exhibit 3). It is an affirmative obligation of all

recipients of Federal funds, including LEAA funds,

to ensure that all employee selection requirements

are related to job performance. Tests, minimum
height and weight requirements, oral interviews,

and background checks are included. Unvalidated

requirements that tend to disqualify a dispropor-

tionate number of minority individuals or women
are specifically proscribed.'*

Despite the clear underrepresentation of minori-

ty individuals and the absolute exclusion of

women, only one of the bureau's selection or

promotion procedures, the written entrance exam,

has been validated for job relatedness.'*



Written Tests
Wriiien tests are part of both the selection and

promotion criteria of the bureau. According to bu-

reau personnel officer Lt. Taylor Little" and Lt.

Col. Finch,'" the written entrance test has been

validated. Additionally, the written promotional

exams are being validated by two private profes-

sionals under contract to the bureau. No target

date, however, has been established for adoption

of the validated tests.'*

Physical Requirements
The unvalidaled physical requirements, espe-

cially the specific height requirement, have had an

effect on women applicants.^" Two women filed

charges in 1975 and 1976 with the Kentucky

Commission on Human Rights alleging that the bu-

reau discriminated against them by refusing to hire

them because they failed to meet the height

requirement (5' 6" ).'"

After hearing the cases on February 24, 1977,

the Kentucky Commission on Human Rights issued

a decision in July 1977 that the 5' 6" height

requirement imposed by the Kentucky State Police

discriminates against women. ^'' The Kentucky State

Police appealed the decision to the Franklin Cir-

cuit Court where further action is pending.

Veterans Preference
While the Kentucky veterans preference statute

regarding the Kentucky Bureau of State Police

provides that, "All other qualifications being equal,

preference shall be given to veterans. ..in lime of

war..."*' (emphasis added), the personnel board

has interpreted this law to mean that all eligible

and successful veteran candidates be automatically

placed on the employment register ahead of all

successful nonveteran candidates. The rationale

for the board's decision was that under the pass-

fail policy of the bureau, all candidates, once

placed on the employment register, were con-

sidered equally qualified, with the order of hiring

determined solely by date of application for em-

ployment." "All qualifications being equal," there-

fore, successful veteran candidates have been

given absolute hiring preference.

The dual effects of the bureau's application of

the veterans preference law and the unvalidated

height requirement largely account for the fact

that there has never been a woman among the

sworn personnel of the bureau.

Historically, women were excluded from the

military. From 1948 to 1967, women were

prohibited from making up more than 2 percent of

the total personnel in the armed forces, a limita-

tion still imposed by regulation in the Army today.

The consequence of these and other Federal mili-

tary proscriptions is that few women will ever

become veterans and thus qualify for a

preference.^*

The use of veterans preference has been widely

regarded, both by State and Federal legislatures as

well as courts of law, as a legitimate and rational

exercise of authority. Justifications offered for

veterans preference laws include the assumptions

that: ( 1 ) the experience, discipline, and loyalty of

veterans enhance performance of public duties;

(2) it is a reward for service; and (3) it is an aid

in rehabilitation and relocation of veterans whose

lifestyles have been disrupted by military service.*"

There is no dispute that the use of veterans

preference is legally justifiable, particularly, as is

the case with the bureau, where the preference is

limited to those veterans who served in time of

war. Where, however, as has been the case with

the bureau, the application of the preference is

such that the preference for veterans amounts to

virtual exclusion of women, the constitutional issue

of equal protection of the law is strongly

presented. While there is ample case law uphold-

ing the validity of veterans preference statutes

generally, there is little in the way of guidance

from the courts as to the constitutionality of a

preference law that is absolutely applied and con-

sequently has the effect of virtually excluding

women from employment.*'

In the only case addressing this issue (factually

similar to the bureau's application of the

preference law), the court held that the applica-

tion of the preference denied female applicants

their constitutional right of equal protection of the

law.** On appeal to the U.S. Supreme Court, the

Court vacated the judgment and remanded the

case to the lower court for determination of

whether the State intended to discriminate against

women in its application of the veterans

preference law, indicating that the fact of dis-

criminatory effect of the preference was not

enough to void the law.** The constitutionality of

the application of veterans preference laws similar

to that of the bureau, therefore, remains un-

resolved at this time.



There are alternative methods of applying

veterans preference that would avoid the virtual

exclusion of women from employment opportuni-

ty. These alternative methods of applying veterans

preference include; basing preference on length of

service, basing preference on job-related skills

gained, or limiting the time for exercising the

preference. Applicatit)n of these methods, accord-

ing to a Federal district court, would not offend

the Constitution.-'"' Any such changes in Kentucky,

of course, would require legislative action to

amend the current law.

As devastating to potential female employees as

the bureau's application of the veterans preference

law has been in the past, two factors exist that will

lessen its effect in the future.

The first factor is that the law limits the

preference to those veterans who served honorably

in time of war. Because of the current age limita-

tion on applicants (between 21 and 30), the prac-

tical effect of the law limits the preference to

veterans of the Vietnam conflict. Although the

personnel board has not specifically delineated the

duration of the conflict for purposes of applying

the preference,^' the pool of eligible veterans will

soon dissipate.

The second factor involves the permanent em-

ployment register and the fact that no new appli-

cations have been accepted in the past 2 years.

Previous bureau hiring has exhausted all the

veterans on the register; only nonveterans remain.

According to Lt. Col. Finch, the register will be

exhausted prior to receipt of new applications.^^

Despite the fact that the effect of the veterans

preference law on female employment opportunity

will dissipate in the near future, the fact remains

that women have been excluded from employment

as sworn personnel of the bureau largely through

the application of the law, which has been, at best,

of dubious constitutional validity.

Background Check
An applicant's background is checked to deter-

mine if he or she is of good character. Police offi-

cials talk with neighbors, relatives, and other

acquaintances of the applicant. This subjective

procedure has not been validated by the bureau to

preclude the possibility of prejudice and partiality.

Personnel Board
As previously discussed, the personnel board ap-

proves all candidates before they arc eligible for

the employment register. Those who are disap-

proved by the board may not be placed on the re-

gister unless they are later approved upon a per-

sonal appeal to the board. This ostensibly equal

treatment of all candidates by the personnel board,

however, contrasts with the fact that few minority

individuals and even fewer women have been eligi-

ble to appear before the board.

The personnel board has the statutory responsi-

bility to ensure that all appointments made by the

commissioner are based upon merit and fitness.**

The board, then, has the ultimate responsibility to

ensure that all applicants be judged on criteria ra-

tionally developed and designed under authority of

the board solely to determine the applicant's abili-

ty to perform job-related tasks.

The lack of validated selection and promotion

criteria and meaningful policy guidelines regarding

the hiring and promotion of minority individuals

and women, coupled with the actual statistical un-

derrepresentation of blacks and exclusion of

women, undermines any assurance that the person-

nel board is actively committed to equal employ-

ment opportunity.**

Promotions
By bureau regulation, a police trooper must

serve a minimum of 3 years before promotion to

senior police trooper and, by State law," must

serve a total of 5 years before becoming eligible

for promotion to sergeant.

The senior trooper position is not designated by

State law. Rather, the position was established by

bureau regulation. According to Commissioner

Brandenburgh, the written senior trooper qualifica-

tions require either 1 year of service as a trooper

and 2 or more years of college or 3 years of ser-

vice without the college requirement. Despite the

written agency qualifications, however, the prac-

tice of the bureau has been such that there has

never been any trooper elevated to senior trooper

with less than either 3 years of service and 2 years

of college or 5 years of service without the college

requirement. This practice was established within

the agency because of limited funds and because

administrators have believed that all troopers

should have a minimum of 3 years of service be-

fore being elevated to the senior trooper level.

^
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According to Commissioner Brandenburgh,

none of the bureau's 21 minority members (all

currently at the lowest level of rank; i.e., police

trooper) have had enough time in grade to qualify

for the rank of senior pohce trtioper.^'

Because the time-in-service restrictions for

senior trooper are self-imposed by the bureau,

they could be unilaterally reduced. This would

facilitate advancement for all police troopers, in-

cluding the 21 who are members of a minority

group. In addition to its immediate effect, the

reduction of time-in-service requirements would

aid affirmative action efforts in the future. A feasi-

bility study by the bureau could be conducted to

address the issues of financial impact and ap-

propriate level of minimum-service requirements.

Promotions from sergeant to lieutenant and

from lieutenant to captain require that applicants

complete at least 1 year of continuous service in

the preceeding grade.

All promotions (through captain) are granted

based on the applicant's performance on written

and oral examinatit)ns and a personnel per-

formance evaluation by "appropriate supervisory

personnel," approved by the commissioner. The

written test constitutes 50 percent, personnel

evaluations 30 percent, and the oral examination

20 percent of the total score. Promotions are given

to officers with the highest cumulative scores. In

instances where the scores are the same, the

promotion is given to the most-senior officer.

All positions above the rank of captain are

deemed temporary positions, selected by, and serv-

ing at the pleasure of, the commissioner.'"

Notes to Chapter 3
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21. Commissioner Brandenburgh stated in response to this por-

tion of the draft report that "there has never been a female ap-

plicant rejected on the basis of the results of a physical ex-

amination. Physical examinations are conducted by private

practitioners (MD's)." Apparently, there was conftjsion created

by the use of the word "examination" in the draft report. This
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22. Pearson v. Department of Justice. Complaint Nos. 584—E,
662—E (Administrative decision, Kentucky Commission on

Human Rights, findings of fact and conclusions of law issued

July 28, 1977).

23. KRS 16.040(3).

24. Finch Interview.

25. See, Feeny v. Massachusetts, 12 EPD [CCH) §10,991.

(U.S.D.C. Mass., issued Mar. 27. 1976).

26. 12 EPD [CCH] §10.991 (quoting from Feinerman v Jones.

356 F. Supp. 252).

27. See, Feeny v. Massachusetts.

28. Feeny v. Massachusetts.

29. Massachusetts v. Feeney. 46 U.S.L.W. 3237 (U.S., Oct. 11,

1977), vacating and remanding to lower court for disposition in

light of Washington v. Davis (426 U.S. 229) (1976).

30. Feeny v. Massachusetts.

31. Finch Interview.

32. Ibid.

33. KRS 16.050(7).

34. Commissioner Brandenburgh stated:

alMi time and again indicated that they arc very much opposed to

quotaft.
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"

Commissioner Brandenburgh recomnvrnded that the following
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Kentucky Advisory Committee believes the following statement

confused the is.sue of validation made in the report, it i» »et
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35. KRS 16.055(1 )(a).

36. Brandenburgh Letter.

37. Ibid.

38. KRS 16.055.

We disagree with (this section) in regard to validated selection

and promotional criteria. The Personnel Board has time and again
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all candidates who meet minimum standards. However, they have
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Chapter 4

Affirmative Action in Kentucky Government

The Governor's Executive Order
The Governor of Kentucky established a revised

afTirmative action plan by executive order, on

April 3, 1975.' The Governor's plan^ was designed

to include all Slate government agencies. Imple-

mentation of the plan was to be monitored by the

commissioner of the State department of person-

nel.

In the introduction to the Commonwealth of

Kentucky affirmative action plan, a brief definition

of affirmative action is given as a guide to all State

employers. It states that affirmative action is a

comprehensive effort by an employer to:

1. Identify all barriers in the personnel

management system which limit the ability of

applicants and employees to reach their full

employment potential without regard to race,

color, religion, national origin, sex, age, or

other extraneous factors;

2. Eliminate all such barriers in a timely,

coordinated manner;

3. Undertake whatever special programs are

needed to accelerate the process.'

The plan further states that: "Each Program

Cabinet will develop its own extension of this Af-

firmative Action Plan which will include equal em-

ployment opportunity activities and programs

unique to its operation."*

Kentucky Department of Justice

and Bureau of State Police
In response to the requirements of the Gover-

nor's affirmative action plan. Secretary of Justice

John L. Smith issued the department of justice's

affirmative action plan on April 6, 1977.* The de-

partment's plan is similar to the Governor's in that

it outlines in broad terms what the policy of the

department is with regard to equal employment

opportunity rather than giving specific details of

existing procedures and proposed equal employ-

ment objectives. The department's plan sets forth

program areas of assignment for equal employ-

ment opportunity coordinators in each bureau of

the department for the stated purpose of making

the "affirmative action plan workable and not just

a paper tool."*

The broad policy and program objectives set

forth in the Governor's and the department's plans

require specific analysis and action by the bureau

of State police in order to implement effective

equal employment opportunity. A bare policy

statement adopting the good intentions of an affir-

mative action plan, without individual agency anal-

ysis and application, renders the plan a "paper

tool." In order to make an affirmative action plan

"workable," the bureau must gather information

necessary to make a detailed analysis of its poli-

cies, practices, and procedures relating to recruit-

ment, selection, and promotion of minorities and

women and detail, as necessary, specific steps that

the bureau will take to achieve full and equal em-

ployment opportunities.

Such detailed analysis is also required of

recipients of Law Enforcement Assistance Ad-

ministration funds and must be illustrated by a

written and definitive program prepared by the

recipient in accordance with LEAA regulations

(see discussion in chapter 5).

Despite the obvious intent of the Governor's and

the department's affirmative action plans and the

specific requirements of LEAA, the bureau of

State police has not developed any meaningful

program dealing specifically with equal employ-

ment opportunities in the bureau. In addition to

the largely ignored problem of unvalidated recruit-

ment, selection, and promotion procedures, the

bureau has not developed or implemented any

specific goals or timetables for overcoming the

historical underrepresentation of minorities and

the exclusion of women among sworn personnel of

the bureau.'

Notes to Chapter 4

1. Commonwealth of Kentucky, Governor Julian Carroll. Ex-

ecutive Order 75-317. Apr. 3. 1975

2. Commonwealth of Kentucky. Equal Opportunity — Good
Management, Apr. 3. 1975, issued with EO 75-317.
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3. Ibid., Introduction.

4. Ibid., p. 4.

5. Commonwealth of Kentucky, Department of Justice.

"Affirmative Action Plan." Apr. 6. 1977,

6 Ibid., p. K.

7. Commissioner Brandenburgh staled:

(Thisj paragraph. ..IS niislcuding i»i say the Ica-st The Bureau of

Stale Police adopted the Stale llqual Rmploymcnt Opportunity

Plan when it was first developed and later endorsed the Depart-

ment of Justice Plan It is our understanding that there ts no
requirement that an individual agency within State government
develop a separate plan so long as the agency concerned accepts

and abides by the Commonwealth EEO Plan.

As emphasized in this report, any affiimative action plan, in

order to be effective, must include a written, detailed analysis

of the individual agency's existing employment policies and

practices; identify in writing where improvements are necessa-

ry; and set forth in detail the specific steps the agency will take

to achieve full and equal employment opportunity. Neither the

State nor the department of justice plan includes such an analy-

sis of the Kentucky Bureau of State Police. Beyond the fact

that the required analysis by the bureau is explicit in the State

and department plans, this analysis is specifically required by

each recipient of Law Enforcement Assistance Administration

funds. The Kentucky Bureau of State Police has failed to meet

this requirement.

In addition to the above, the commissioner recommended that

the following language be inserted in the body of the report.

The recommended language is included here to present the bu-

reau's position and not as an endorsement of that position by

the Kentucky Advisory Committee:

The position of the Bureau of State Police on the foregoing para-

graph is that they have adopted the Commonwealth of Kentucky
Affirmative Action Plan and endorsed the Kentucky Department
of Justice Plan and are in compliance. Furthermore, bureau offi-

cials slate that both entrance and promotional examinations have

been validated and that all other recruitment and promotional

steps have been or are being validated. While it is possible that

veteran's preference and a minimum height requirement may have
adversely affected potential women applicants, these officials

vehemently deny any past discriminatory practices against minori-

ties.
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Chapter 5

Federal Funding and
Civil Rights Responsibility

U.S. Department of Justice, Law
Enforcement Assistance
Administration

Ihc Federal Ominibus Crime Control and Safe

Streets Act of 1968, as amended, created the Law
Enforcement Assistance Administration (LEAA)
and placed it within the U.S. Department of

Justice.' LEAA's purpose is to "give large scale

financial and technical aid to strengthen criminal

justice at every level throughout the nation."*

Funding and Civil Rights
Requirements
The LEAA distributes Federal funds to both

private and public entities to further the mandates

of the Safe Streets Act. In every State receiving

LEAA assistance and where authorized by State

law, a "Slate Planning Agency" (SPA) has been

created to coordinate criminal justice planning

statewide. In many instances, LEAA funds are dis-

tributed through the SPA to local law enforcement

agencies. The SPA in Kentucky is the Executive

Office of Staff Services, Kentucky Department of

Justice.

The success of the Kentucky Bureau of State

Police in securing LEAA funds is evidenced by the

more than $2 million received during 1975 and

1976 (see exhibit 3).

All recipients of Federal funds are bound by the

dictates of Federal law prohibiting discrimination

in any program or activity receiving Federal finan-

cial assistance. The principal authority banning

such discrimination is Title VI of the Civil Rights

Act of 1964, as amended.^ In addition, nondis-

crimination language similar to that in Title VI is

included in both the Safe Streets Act and the Ju-

venile Justice and Delinquency Prevention Act of

1974 administered by LEAA.
The civil rights requirements of Title VI and

other relevant authority applicable to LEAA are

not passive. Rather, a recipient of LEAA funds is

required to illustrate not only that it will allow no

prospective discrimination, but in addition, that it

will take affirmative steps to eradicate the effect of

past discriminatory actions. Discriminatory actions

prohibited by LEAA regulations include dis-

criminatory allocation or denial of services and

benefits, as well as employment discrimination, on

the basis of race, color, religion, national origin, or

sex.''

With regard to equal employment opportunity,

LEAA has issued guidelines to recipients dictating

their responsibilities and setting forth procedures

for assuring that recipients are actively demon-

strating their commitment to equal employment

opportunity.*

Recipients of LEAA funds are required to

develop a written "Equal Employment Opportuni-

ty Program."* (EEOP)— i.e., "affirmative action

plan"—and to certify that the EEOP complies with

LEAA guidelines.' In addition, each recipient of

an LEAA grant of $250,000 or more must provide

LEAA with a copy of the written EEOP and any

subsequent revision or supplement to it." This

requirement applies to the bureau of State police.

The LEAA guidelines call for the recipient

agency to gather the factual information necessary

to develop an effective EEOP. From the informa-

tion gathered, the recipient must make a detailed

analysis of its employment policies, practices, and

procedures relating to minorities and women, and

detail, as necessary, specific steps the recipients

will take to achieve full and equal employment op-

portunities.*

LEAA regulations describe methods for review

of recipient agencies to ensure that the recipients

are in compliance with the relevant civil rights

laws and regulations. One yardstick used by LEAA
to determine whether to conduct a compliance

review of a recipient agency is the relative dispari-

ty between the percentage of minorities, or

women, in the relevant labor market and the per-

centage of minorities, or women, employed by the

recipient.'"

Because the Kentucky Bureau of State Police is

a statewide agency, the "relevant labor market" is
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the entire Stale ol' Kentucky. Hlacks comprise 6.8

percent and women comprise 37 percent of the

labor market of Kentucky."

Ideally then, as a demonstrated commitment to

equal employment opportunity, the bureau of

State police sworn personnel would reflect the ra-

cial and sex composition of the labor market of

the State of Kentucky. Far from the ideal, how-

ever, is the reality that employment statistics of

the bureau disclose: an underrepresentation of

blacks and no female representation.

Suspension of Funds
Pursuant to its statutory civil rights compliance

responsibilities, LEAA regulations provide that,

upon notice by a State administrative agency that

there has been a pattern or practice of discrimina-

tion by a recipient of LEAA funds, LEAA will

take the necessary steps, including suspension and
termination of funds, to secure compliance.'^

Accordingly, upon the finding of the Kentucky

Commission on Human Rights that the bureau's

height requirement discriminates against women,
LEAA notified Governor Carroll on August 1 1

,

1977, of the finding of discrimination within the

bureau. LEAA further advised the Governor that

the bureau had 90 days" in which to secure com-
pliance with the law or face suspension of LEAA
funds."* On November 15, 1977, the Governor was

notified that all LEAA funds had been

suspended."* In addition, the United States Attor-

ney General (pursuant to LEAA regulation'*) was

given written notice of the suspension of LEAA
funds.

LEAA regulations provide that a State govern-

ment has 120 days from suspension of funds to

request a hearing to determine if a recipient is in

compliance or noncompliance with the law. Within

30 days of the requested hearing, or in the

absence of a hearing, at the conclusion of the 120-

day period, the Administrator of LEAA makes a

final administrative determination of compliance

or noncompliance." On March 15, 1978 (119

days after the November 15, 1977, letter of

suspension from LEAA), the Secretary of the Ken-

tucky Department of Justice notified LEAA of a

request for a hearing. The hearing was scheduled

for May 2, 1978, in Frankfort, Kentucky, before a

Federal administrative law judge.'*

U.S. Department of Justice, Civil

Rights Division
Willie llic Law hnforcement Assistance Ad-

ministration has the responsibility to ensure,

thr<)ugh administrative procedure,'* compliance

with relevant civil rights laws, it has no power to

compel compliance through judicial proceedings.

Rather, the United States Attorney General has

the responsibility to file suit to enforce compliance

with the civil rights guarantees of the Ominibus

Crime Control and Safe Streets Act of 1968, as

amended.™ This responsibility is assigned to the

U.S. Department of Justice, Civil Rights Division.

The ultimate civil rights compliance authority of

LEAA, therefore, is to terminate LEAA funds to

a recipient and, if appropriate, seek repayment of

funds.="

As already discussed, LEAA is currently in the

final stages of terminating funds to the Kentucky

Bureau of State Police. Should the bureau lose the

hearing on the merits of the charge, LEAA funds

to the bureau, currently under suspension, will be

terminated.'^

As important to asssuring civil rights compliance

as LEAA's administrative responsibilities are, judi-

cial proceedings by the Civil Rights Division may
be necessary to correct any past and ongoing ef-

fects of violations of civil rights law. Accordingly,

once LEAA makes a finding of noncompliance,

LEAA notifies the Attorney General in order that

he may institute a civil action.^

In addition to the authority under the Safe

Streets Act, the U.S. Attorney General has the

authority under other laws to bring suit against a

public employer that discriminates in employment.

Whether LEAA does in fact terminate funds to the

Kentucky State Police, the Attorney General has

the authority under Titles VI and VII of the Civil

Rights Act of 1964 to bring suit against the State

of Kentucky."

The range of relief offered by a civil action is

not limited to abating one instance or one type of

prohibited discriminatory activity. Rather, the re-

lief sought under the civil suit can be pervasive,

requiring specific actions in a wide variety of aresis

to abate all discriminatory activity. In addition, re-

lief can be sought to overcome all past effects of

discriminatory treatment of minorities and women,

e.g., imposition of hiring goals and timetables. In
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suits of this type, the appropriate Federal district

court will likely retain jurisdiction over all parties

and tacts to the suit in order to ensure ongoing

compliance with the court's orders.

Notes to Chapter 5
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Chapter 6

Findings and Recommendation

Based upon the study of equal employment op-

portunities for minorities and women in the Ken-

tuclcy Bureau of Stale Pohce (sworn personnel),

the Kentucky Advisory Committee to the U.S.

Commission on Civil Rights presents the following

findings and recommendation for the consideration

of the Commission.

Finding 1: Exclusion of Women
There has never been a woman employed among
the sworn personnel of the Kentucky Bureau of

State Police. Despite the mandates of Federal and

State law that require equal employment opportu-

nity without regard to sex (absent bona fide occu-

pational qualifications based upon sex), the bureau

has systematically denied employment to women.

This exclusion of women has largely been per-

petrated through the imposition of an arbitrary

and unvalidated minimum height requirement.

There was no evidence that the bureau recruits or

encourages women who do meet the height

requirement to apply. The Kentucky Commission

on Human Rights, the State's civil rights enforce-

ment agency, has determined that the bureau's

height requirement imposes a discriminatory em-

ployment burden upon women. The bureau is in

the process of appealing that decision.

Finding 2: Underrepresentation of
Minorities

As of April 1, 1977, 97.8 percent of the bureau's

total sworn force of 948 was white male. The 2.2

percent representation of minorities on the force is

in contrast to the 6.8 percent representation of

minorities in the State's labor force. Approximate-

ly 6.7 percent of the minority representation in the

State's labor force is black; the balance is prin-

cipally Spanish heritage and Native American per-

sons. In actual numbers (as of April 1, 1977), the

total minority representation on the force was 21

males (19 black, 2 Spanish surname). All 21

minorities on the force were at the lowest rank.

Finding 3: Lack of Demonstrated
Equal Opportunity Commitment
The Kentucky Bureau of State Police has had

ample, and recent, opportunity to overcome the

historical exclusion of women and minorities from

the bureau and to demonstrate a commitment to

equal employment opportunity. In 1973 the bu-

reau had neither a black nor a female among the

sworn personnel of the bureau. One hundred and

thirty-five State troopers were hired in the years

1974-75. Only 12 of the 135 were black; none

were women.

Finding 4: Failure of Affirmative Action

Despite the mandates of affirmative action from

no less than three sources (the Governor, Ken-

tucky Department of Justice, and the U.S. Law

Enforcement Assistance Administration) that

require a written, detailed analysis by the bureau

of its minority and female employment practices

and a statement of specific steps to achieve full

equal employment opportunities, the sum total of

the bureau's affirmative action efforts, particularly

in terms of demonstrated results, has been little

more than a paper commitment to equal employ-

ment opportunity.

According to bureau ofTicials, the bureau has

made active efforts in the past toward minority

recruitment and will develop a new process

designed to attract female as well as minority can-

didates. In addition, the written entrance examina-

tion has been validated and the promotional exam

is in the process of being validated. Commissioner

Brandenburgh has stated also, in response to his

review of the Advisory Committee report, that,

"all. ..recruitment and promotion steps have been

validated or are being validated." It is commenda-

ble that the bureau has made, or has committed it-

self to making, significant equal employment op-

portunity improvements that were not present

when the Advisory Committee conducted its study.

At the present time, however, there is no evidence

that the bureau is not continuing to rely upon or
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support several unvalidated selection procedures

(e.g., physical requirements, personal interviews,

and background checks) that have contributed in

the past to the exclusion of women and likely to

the underrepresentation of minorities. Further-

more, there is no indication when these

procedures will actually be validated.

Whatever the degree of improvements that have

been or will be made, the bureau has steadfastly

refused, despite compelling justification, to adopt

goals and timetables for obtaining meaningful

representation of minorities and women among the

sworn personnel.

Finding 5: Significant Future Gains
Unlikely

The Advisory Committee finds that there is vir-

tually no likelihood that employment of minorities

and women by the bureau will increase signifi-

cantly in the foreseeable future absent imposition

of remedies to overcome the historical and con-

tinuing exclusion of women and underrepresenta-

tion of minorities. Even assuming that the bureau

will eventually remove all obstacles to full equal

employment opportunity, without imposition of

goals and timetables to overcome past exclusiona-

ry practices meaningful minority and female

representation is unforeseeable.

While the Kentucky Commission on Human Rights

has ordered the bureau to develop goals and

timetables for achieving and maintaining adequate

female representation, the bureau has chosen to

appeal the decision, and the ultimate realization of

Federal, as well as State, guaranteed rights is in

doubt. Additionally, the Kentucky commission's

order does not address the issue of underrepresen-

tation of minorities.

Finding 6: Law Enforcement
Assistance Administration Civil Rights
Compliance Responsibilities

The Law Enforcement Assistance Administration

(LEAA) has provided millions of dollars in

Federal funds to the Kentucky Bureau of State Po-

lice in recent years. Pursuant to its civil rights

compliance responsibilities, LEAA suspended all

LEAA funds awarded to the bureau. This action

by LEAA was compelled by the finding of the

Kentucky Commission on Human Rights that the

bureau has engaged in an intentional practice of

employment discrimination against women. The
timely and responsive manner in which LEAA
acted upon the finding of discrimination in viola-

tion of State law (paralleling Federal civil rights

provisions) is commendable and is a welcome

reassurance that civil rights compliance responsi-

bilities are actively pursued and applied.

Finding 7: U.S. Department of Justice
Civil Rights Compliance
Responsibilities

Pursuant to its civil rights compliance responsibili-

ties, LEAA has notified the United States Attorney

General of its actions in the suspension of Federal

funds to the bureau. As commendable as the ad-

ministrative actions of LEAA are, it is the respon-

sibility of the Attorney General to seek such judi-

cial enforcement as required (including imposition

of hiring goals and timetables and validation of all

employment criteria) to ensure that a State agency

is in full compliance with Federal laws that man-

date equal employment opportunity.

Finding 8: Action by U.S. Department
of Justice Required
The Kentucky Advisory Committee finds that ac-

tion by the United States Attorney General

through the judicial process is required to assure

not only full equal employment opportunity for all

minorities and women in the future, but also to

provide the equitable remedies necessary to over-

come the past effects of the bureau's exclusionary

practices.

Recommendation
The Kentucky Advisory Committee recommends

that the U.S. Commission on Civil Rights urge the

United States Attorney General to exercise his

authority to investigate the equal employment op-

portunities of the Kentucky Bureau of State Po-

lice, institute such legal proceedings as required to

compel full compliance with the mandates of

Federal civil rights law, and seek the remedies

necessary to fully overcome the bureau's historical

and continuous exclusion of women and under-

representation of minorities.
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Appendix

Letter from Commissioner Kenneth E.

Brandenburgh, Kentucky Bureau of State
Police

orriCK or thc commissiomcpi

Commonwealth of Kentucky

Kentucky State Police
Frankfort 4060I

March 15, 1978

Mr. Bobby D. Doctor, Regional Director
United States Commission on Civil Rights
Citizens Trust Company Bank Building
75 Piedmont Avenue, Room 362
Atlanta, Georgia 30303

Dear Mr. Doctor:

Thank you for the opportunity to respond to the draft report
of the Kentucky Advisory Committee to the United States Commission
on Civil Rights concerning the sex and race composition of sworn
personnel within the Kentucky State Police. There are several
factual inaccuracies in the draft, and I have taken the liberty to
offer corrections. The noted inaccuracies are listed numerically
and attached as Exhibit A. In Exhibit B, portions of Chapters III,
IV, and V have been retyped with the material recommended for
deletion enclosed in brackets and the suggested revisions added and
underlined.

We are not categorically responding to the judgmental con-
clusions drawn in Chapters I and II of the draft report. Absence
of such a response, however, should not be construed as my accep-
tance of their validity. I do believe that the State of Kentucky
has made and continues to make considerable progress in equal
employment opportunities for all and that the significance of this
progress is lost in the simplistic analysis that is afforded in
Chapter II.

As stated in the draft report, no applications for the cadet
trooper position have been accepted since my appointment as Com-
missioner because of a pre-existing employment register. Prior to
our resumption of the recruitment process, I have resolved that in
a cooperative endeavor with the State Police Personnel Board we
will review and perhaps revise some aspects of the previous process.
In addition, the Kentucky Commission on Human Rights, the Kentucky
Commission on Women, and other groups and individuals who have an
interest in these issues will be invited to meet with us and to
assist in our endeavors and commitment to equal employment oppor-
tunities for all qualified applicants. Information was available
to the Committee regarding both the above mentioned plans and the
wide ranging positive and fruitful minority recruitment program
carried out by this agency during previous years. The Committee
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Mr. Bobby D. Doctor
Page 2

March 15, 1978

apparently chose not to include this information in its draft,
thereby bringing into question its conclusion as stated on page 22,

that there is a lack of commitment by the agency and the Personnel
Board to equal employment opportunity.

In conclusion, I am convinced that there has been no past
discrimination by this agency against any applicant who met required
standards and there will be none in the future. I believe that the
Kentucky State Police has a unique opportunity to develop a recruit-
ment process that will encourage the maximum number of minority and
female applicants who meet the basic qualifications to submit
applications for employment. This is an opportunity which I intend
to pursue vigorously and in which I hope to be joined in a positive
way by other individuals and agencies who share the commitment to
equal employment opportunity for qualified applicants.

If you wish to discuss this response personally or by telephone,
please let me know.

Sincerely,

-iLJiILJA
Kenneth E. Brandenburgh
Commissioner

KEB/spm

cc: Governor Julian M. Carroll
Secretary John L. Smith, Department of Justice
Commissioner Addie D. Stokley, Department of Personnel
Kentucky State Police Personnel Board Members

Attachments

<^U.S. GOVERNMENT PRINTING OFFICE: 19 7 8-7 24-33 8/462-31
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