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MONTANA ADVISORY COMMITTEE

U.S. COMMISSION ON CIVIL RIGHTS

CONSULTATION ON CORRECTIONS

December 13 and 14, 1977

THQOSE PRESENT:

( MR. ERNEST C. BIGHORN, Chairperson

COMMITTEE MEMBERS:

‘Rev. Jacob Beck | Ms. Joan Keéannerly

Mr. Jaohn C. Board Mr. Joseph McDonald

Ms. Dorothy Bradley Ms. Helen Peterson

Ms. Maria Federice Ms. Angela Russelkl

Mr. James Gonzales Ms. Marie Sanchez

Mr. Russel Conklin Ms. Geraldine Travis
%TAFF:

Dr. Shirley Hill Witt, Director

Mr. William F. Muldrow, Deputy Director

Mr. William Levis Ms. Norma Jones
Mr. Cal E. Rollins Ms. Thelma J. SEiffarm
Ms. Esther I,. Johnson Ms. Cathie M. Davis

THE ABOVE ENTITLED heating was held at the Holiday

Inn West, I-90 West EXit and Mullowney, Billings, Montana,
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on the 13th and 14th days of December, 1977, commencing at
the hour of 9:00 a.m., and the following proceedings were

had, to wik:

PROCEEDINGS

THE CHAIR: I'd like to have the people come in and
sit down, please. "

Could we have the rest of the panel people up here,
please?

Good morning, I'd like to welcome you to our
corrections '77, it is a meeting for all Montanans to
consider the corrections, the institutes and so forth, and
o discuss, perhaps, some concerns of our corrections,
both in the prisons and in the communities.

My name is Etnest Bighorn, I'm. the Chairperson of
the Montdna Advisory Committee to the office of the
Commission on Civil Rights.

For the next two days our advisory committee is
sponsoring this consultation on corrections, our committee
has spent several years in trying to put this consultation
together. And I personally would like to thank a lot

of the people, the staff in Denver, for putting a lot of
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work into this, to this meeting.

I think a special welcome should be to those people
who atre going to and have been willing to participate in
this meeting.

y I'd like: to also invite our, or like to introduce
thg advisory‘memb?rsa Angie Russell, is Angie here? Angie
Russell frbm‘qugegrass.

Mr. Gonzales, from Billings, and let's see, who else
is here from -- Mr. Conklin, from Great Falls, and see who
else is here?

Geraldine Travis is outside helping with the regis-
tration. Mr. Joe McDonald, who is from Ronan, I don't
believe is here at this time, and let's ses, who else
have I left out here?

Joan Kennerly from Browning, I don't think Joan's
here, and Maria Sanchez, who is the -- from Lame Deer,
and our vice chairman of the commission is Maria Federico.

Also I think the staff members from Denver should
be introduced, Dr. Hill Witt, from Denver, and Norma Jones,
and our very competent lawyer, to my right here, Mr. Bill
Levis, and I think, where is the secretary? Is she out-—
side? That would be Esther Johnson.

Our latest member to the staff in Denver is
Thelma Stiffarm, is Thelma here? There she is, right.

Now, if I'm a little shakey this morning I have had
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a cold for several days and I'wve-been-trying to shake it
and last night we were suppesed te have a meeting last
night and I wasn't able to attend it so if I'm a little
bit shakey, you'll have o excuse me.

+ Phe meeking thak's going ko taks-plase~for-the next— |
twordays is, of rcourser-is’ regulated by rmles . and regula-
tions as-.established-by-the 0ffice of Civil Rights.
Therefore. we have to follow certain rules. and regulations
before-we can pruceédnin”terms of the investigation and
etcetera, and I'm not guite sure of all the legalities,
therefore we rely on the Denver people but I must add
that we do, must follow xrules -and regulations.

The commission is a bipartisan, independent, fact-
finding agency of the federal government and was established
in 1957. The commission is authorized to do basically
five -different things: Number one, they are authorized to
investigate complaints alleging that citizens are being
deprived pf\their;right to vote by reason of their race,
color, sex, religiom or national origin. . =~ .= ~ =

They're also authorized to cellect and study in—
formation concerning legal developments which comstitute
a denial 6} equal protection of the laws under the
Constitution.

They alsp are authorized. ta appraise federal.

laws and policies with respec¢t to denial of equal protection
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of the laws and to serve as a national clearing house
for civil rights information and to investigate allegatiens
of voter fraud in federal electioms. l

If you'd like to have more information, there's

plenty of information back there for you to take.

The U.S. Commission on Civil Rights has constituted

advisoryrcommitteeé’buch.ab in-Montan=w, at the present
time there are approximately 50 or so commissions in each
state.

And Ehe advisory committee members are appointed
primarily out of Washington, and the committee members: »- -
work in cooperation with the regional offices of which
there are eight, I believe, through the -~ nine? There
are nire throughout the nation, and basically again, the
role of the advisory committee members is primarily
to serve the people in those particular states and

Montama-onr™ t

;

this .commission for about eight, nine- years or se, and I
Tecall that one example would be Mountairi Bell, when I
first was on the commission there-were-very few Indians
working in -other—areasy~but -if-you- look today you can:see
—them warking for -Monntain Bell. apd you can see somebody
that's an Indian on TV and so forth.

So, I believe there has-been some impact with our

BOULEY, SCHLESINGER, PROFITT AND DiCURTI
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efforts.

We also, the committee:as a committee; we have the
responsibility to collect ‘information from. individuals, from
private individuals and from private groups :and -organiza-
tions that might give us information that might look into
and investigate discrimination.

Thg conference tpday and tomorrow will feature
panel discussions of correction issues. The panels will
begin at 9:30 affer-a welcome from Judy Carlson of the
governor's office and Mr. James Gonzales from the Billings
City Council.

The first panél will discuss the rights-of “immates.
At 11:00 o'clock, tegislative alternatives will be
addressed. At 12:15, lunch will be served in the Gallakih»
Room. -

Where is the -Gallatin. > Room, does anyone know
where tHe Gallantine Room's at?

A Right mext door hetre. If you wish to purchase
tickets~I believe.yon can purchase them in the back there
at the registration table.

After lunch we will reconverne at 1:30 with a pansl
on women in corrections, and at 3:00 o'clock, for a dis-
cussion on juveniles and corrections.

The last panel today will discuss community

corrections.

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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At 7:00 n'clock this evening we will host an after
dinner coffee in the Stillwater Room, and discuss legis-
lative recommendations.

At 8:15 ,Beyond Bricks and Morktar will be shown in
the Stillwater Room.

The consultation will begin at 9:00 o'clock tomorrow
morning with a panel on the care and treatment of juveniles. |
Following will be two panels, one of which will provide
a look at some other. correctional systems, the second
panel will discuss ‘Montana's correctional system.

At 2:00 o'clock we will conclude with. a general
séssion, during WﬁiCEj%ima_anyone that may wish +to make a
short presentation may do so.

Those of yo;‘whoiplan'on making short presentations
at the general Seéssion should be in contact with some
commission members and primarily with the staff from

"t

Denver.

It is anticipated that the consultation will end
about 2:30, at 3:00 o'clock everyone is invited to attend
a free movie, Mad Dog Blues? Mad Dog Blues. George
Kennedy, world premier, and this is at Ccine IIT-&he
movie is also free.

Every effoirt has bgen madeby the commission to

invite the most qualified -And. exciting panel participarts

who are knowledgeable about topics that will be discussed

BOULEY, SCHLESINGER, PROFITT AND DI1CURTI
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in the next two days.

After individual presentations are made, the panel
moderator will invite questions from the audience and
other participants.

Now, I would assume that once there's —-- there's a
panel then they would be able to respond, is that
correct, Norma? And if you decide to make a response or
to make a comment, it is proper that you would give your
name and your address and your occupation.

We do have a Court Reporter here this morning, as
you can see and it's important that we get the correct
information.

We do not like to have information that is not
correct. -Therefore, it!s-important to give your name .-and
your address and your occupation.

Also, if you, after the meeting has ended, if you
so desire to give us written documentation or to give us
some written comments, you have approximately, or you have
30 days to hand those in.

Now, those must be written to or sent to the Denver
Régional Office and I believe that -—- I don't know where,
where can they get that address? You can get it in the
back of the room there.

So if you have some comments that you'd like to make

in writing, you may do so but you must do so within 30 days.
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So, on behalf of the advisory committee, agaim I'd
like to welcome all of you here and at this time:intreduce-
Ms. Judith €arlson from the governor's office, who will

officially open our meeting.

MS. JUDITH CARLSON
A (By Ms.. Carlson) Good morming. It's indeed a
pPleasure to welcome you and for me to participate in this
civil rights commission consultation on corrections.
The Judge administration -is-devoted a great deal of
atten;ion and energy toythe problems of cur institutions,

:
0 community programs treating the mentally ill and the

developmentally disabled, and has made deménstrable
advances in the areas of corrections.

Few would.contest that the struggle against crime
and the effects. of crime is of primary importance o the
people of Montana.

The recent Montana futures survey indicated that
citizens are willing to pay for taxes for highways, and
for law enforcement. Corrections is probably the least
understood aspect of the total criminal justice system,
and addresses: Ttself. to-the-traditional goal of protecting

the public by working for the prevention of crime and

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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delinquency through effeckive correctional programs.

According to a national strategy to reduce crime
prepared by the National Advisory Commission on Crimimal
Justice Standards and Goals, I quote, the American correc-—
tional system today appears to offer minimum protection
for the public and maximum harm to the offender. This
approach is clearly in:.diametric oppositiomito- the: goals
which should be before us of maximum protection for the
public at a cost of minimum harm to the offender.

And pledse note that I'm stressing minimum harm
to the offender, mot minimum sentencing or any otheri{form
of meaningless tokenism.

State governnent piays ihHe major-role-with the
public offender-and the effect 6f-théir socially devient

-~

The department: of institutions has thé¢ responsi- l

behavior bothr adult and juvenile. .

bility of managing Our correctional services in Montana.

Within its administrative responsibility, this department

{
operates the state's only adult correctional institution, \\

the two juvenile correctional institutions, and a work }‘

camp for young adults and juveniles. It operates a post- ;

institutional placement and counseling program for juvenile
{
offenders and the adult parole and probation field %

services.

+
*y

The department's recent efforts in adult corrections

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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include community based program for female offenders,
and transitional community care for probationary and
paroled inmates from Montana State Prison.

In spiterof this effort, criminal statistics pre-

Ovaecy

pared by the board of crime control show that although

TP A e

Montana's crime rate ranks 36th amongst the list of
I e AR g oo e WO TS B il

states, it is the seventh highest in the country in the

2 R BN S
et B LRI Tt e S e AR AN WO, -

rate of crime increase.
W'M

Over the last five years Montana's crlmgwrahe has

n VR AT

. s T .
been increasing at an average of 8.1% per year. BAnd some

-----

of this increase is due to-recidiviam. crime:. We experienced |
a dramatic increase in our prision population in the past
two years.

The department of. institutions- willd spend approxi-
mately 13 milliom-im-its-correctional institutions and
programs during one fiscal. year, this year. Clearly
the prbblems.Qi_érime:andqit§” effects avre costly. Figures
on recivism nationally indicate strongly that society
today is not.zz.effectively protected simply by incarcerating
offenders.

For many offenders return to crime shortly after
release from prison.

There is in plain fact considerable evidence that
the longer a prisoner is incarcerated the greater are the

chances that he will return to crime upon his release.

BOULEY, SCHLESINGER, PROFITT AND DICURTI
QFFICIAL COURT REPORTERS



13

W 0 N OO o~ W N

[\ [ S T e N T T I T
™ ﬁ B RN N8B W 0 N o o~ W DN = O

There is also evidence that many prisioners do not
need to be incarcerated: in:-order-io probecht society.

For example;whenthe -Supremes=CourkttsEideom . decision -
overturned the convictions of' persons Im the Florida:
prisonssystem who had been convicted without representation
by an attorney, more than 1,000 inmates were freed,
although such a large and sudden release might have been
expected to-resutFt-imr-an-increase in crime, followup
studies showed that -the Gideon group had a recivisim

rate of about half that of a similar group of prisoners
released at the expiration of their sentence.

At the time of the Gideon release study, Louis
Wainwright, @irector of Florida's correctional. system,
commented that the study may prove that many more peopke-
can be safely.releasad o parele without fear that they
will commit new*crimes.

Moptana's correctional problems are net unique.

In the governor's wélcoming address to the delegates of the

-~

Montana Conference on Corrections convened in May of 1973,

F TR

TSR

IRTHATRIONTS

he stated that reqardless of our present efforts we can
still do a better ija And that statement is still true

i B ) o
[ SR I IYUPRIRPERNGIEIIE Ll

today.
IR

~ He emphasized the need for a comprehensivg~state

correction5’phiiosophy, = And to translate that philqsophy“

cranmmtamt 55

into systems and people and programs that will get the

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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results expecked of thent.
That particular conference called for a centralized

correctional administration-as a feundation Ffor future

éarrastional planning and administration. Subsequentlty,

the governor establishedth

Cnuncilggn Criminal -

Justice Standards and Goals, o0 aggressively identify |
and address~the needs -of Montana's-whole criminal -—justice ';

system of which corrections is a vital part.

The efforts put forth by that commission- have now

been published. And thea suggested strategy and standards
appear to be both sound and refreshing in that they con-
tain hope for the future. ~
i SR - -
Under the Judge administration the department of

institutions created a corrections division as a centralized
administrative agency within the department of insktitutions
which, for the first time, established an integrated unit
for its total correctional respomsibility.

Thgs achievement realized the goal of those pioneer
efforts of the *70's.

Ardimportant -dimension in developing and managing
a hurlan services organization such as the division of
co¥rections is its management capability, leadership and
oparational philesophy.

Probably no organization ever operates consistently

on a particular management or treatment philosophy.

AN

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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The department of 1nst1tutlons in Montana's

———

correctional programs have had an 1nadequate conceptual

T O

framework for management plannlng and leadersh&p. A

e,

correctional policy is a deflnltlve statement-explalnlng
——

the goals of the correctlonal system to the publlc and to

At B (VAN T

profe551onals 1n the _Syskem. Montana has had no correc-

Lomvese o

tional phllosophy Dber se.

Mﬂ”"‘""mmm {

Montanans have ng clear idea of the overall objec-—

P

tives of the state correctional system. And this lack
s P e il
of communication has led at time to mlsunderstandlng
/,.,.W-—Wmm N e
and public bewildermsnt.

S e

Some activities are controlled consistently by

constitution or legislative mandate, some activities-are

managed and controlled by consistent opinion, some by

information systems, some are professionally managed,
others are mdnaged by the dictation of tradition.

One year ago this month, the governor brought back
to the state, Lawrence Zanto to be the new director of
the department of institutions. Mr. Zanto has had an
excellent record and reputation in Montana as a fair,
able and competent administrator. He has recently hired
B.J. Rhay, to be administrator of the division of
corrections.

Mr. Rhay has had years of experience in corrections,

has provided leadership in national correctional

1]
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organizations, and is eminently prepared to provide the
kind of leadership our corrections program deserves: and
needs. Thus we have hope for the future in designing an
effective system and in manmaging it purposefully.
Theremaining deficiencies .in the system reflect
the fack that we have operated with an integrated
correctional administrative entity for only two years. It
is extremdly important to lay a selid base for future
developmant.
ggg‘ﬁepartment,has been awarded discretionary monigs.
from%EE5:fgwﬁEnﬁurcEmeniﬁ%ffégggggggﬁdmig;gxgg;iQawtgqanglgza

our present system and to develop a master'gi§n,for'

et
coryfgfiggg, —m
This effort will take 12 to 18 months. The master
A ———— gy - R s R s r————

plan should providé for an integrated concepiual base on
which correctional policy and programs can be founded.
w

DERp_-—
N e E S e e 2 e

Historically, Mont&na‘s<systém:of*£aws included - -
sentencing which; although on the books permitted greatly
varying local -— wait a minute.

I didn't say that right. Anyway, our laws have
permitted local application that‘waS‘v§ried‘across the

£

state.

This discretionary framework was open to abuse and

resulted in widely varying sentences for similar crimes.
: ;

The last legislative session,ackioftrresulted in

BOULEY, SCHLESINGER, PROFITT AND DICURT!
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mandatory sentences for a large majority of crimes. that wenk |
into effect July 1st. Whlle mandatory sentenc1ng was
expected to result in a: unlform appllcatlon of laws, it
remains -to be seen, if more rigidity in sentencing will
permit the achievemenﬁ of the overall gpal of providing
maximum protection to the public at minimum harm to the
offender.

There is considerable evidence that probation,
fines, public service requirements and restitution, are
less costly than incarceration and produce lower recidivism
rates.

There is also in this country a growing concern
e — .

Y N

for the,widespread gbuses in the correctional systems. In .

recenk. years courts have 1ntervened 1n pr:SEn;management,

vvv

in SOME“CESES“COurfS In other stateslhavefdeciaxeé*~*”

somg\state.prisnn“sgstemsnln v:oiatlonxf'thefElghth. aliaky -

Amendment's prchtbltton*agarnst~cnuel and*unusuai*punlshment.

yaye 2 PERRCITT IR

PR e S RS TR R

Some of those prison units have even been declared

uwnfit for human habitation under anhy modern concept of
A w——— TP 3 o

decency.

The pressures for change in the Amerircan correc-

e e

tlonal system today are 1ntense. And Montana is not

1mmune frqmwthlsﬁprSSure. NOmdlscussion of corrections

would- be .complete without taking note of the victims who

PR 4 e g - g st 2
have been left behind. The Montana Legislature, at its

et AN Ry,
A 880
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last session; —enacted the €rime Victims: Compensation Act
to provide some relief to the vickims. financially, andhtA:
recognize the fact that victims of crime are worthy of
public attention.

The workers compensation division, department of
labor and industry, was designated as the administering
agency for this program which becomes effective January
1st.

Cheryl Bryant of Billings has been hired to
supervise the program and aﬂmipister"its $390,000.00
biannual budgekt.... This-fund should be increased by federal
funds if and’ when fgderal legislation, which is now
pending, is passed.

Rules for procedure are to be submitted this week
and a brochure outlining the purposes and procedures
should be distributed within the very near future.

This is a very worthy program and fills a long

standing gap in our system.

The U.S. Commission on Civil Rights-sponsored con—
sultation on corrections is arn excellent opportunity for
interaction between correctional professionals, legis-
lators and concerned citizens, on current and important
correctional €rends. The philoseophy of normalization,
deiﬁstitutionalizati;n, right to treatment, civil and

constitutional rights of the incarcerated, various models

et P
-~
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of, treatment, -alternatives to incarceration, all need
to be discussed frankly, openly and honestly. We will
‘be ablée to utilize tHis interchange to our advantage
in our current master plan undertaking.

We in the executive branch of government look
forward to this exchange and welcome your ide;s and

recommendations.

Thank you, Mr. Chairman.

MR. JAMES GONZALES

A (By Mr. Gonzales) Welcome to Billings, a city of
brotherkoed, & community of arts and culture, the star
of bkig sky country.

People in Billings can feel its culturegand you can
observe it in our museums and art centers such as our
Yellowstone Art —— County Art Center, the Western Heritage
‘benter, our airport museum and others.

Some of my predecessors-in city government have
described-Billings ds g city which foérswclim&tgegf
instead of weather, and I think we can prove it out there
this mormimg7—as—opposed to last weeks——-

Pride i¢n the appearance of Billings~has~grown along

with its population growth. And Billings continues to be

BOULEY, SCHLESINGER, PROFITT AND DICURT!
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progressive -as: wass recently--exhibited im the 'passage of
a city charter form of government, whose benefits are
enoxrmous.

We are approaching prominence as a multistate con-
vention cemter and we pride-oursetves-in having the best
medical center between the Twin Cities. and Seatile; and we

invite you-—to-ernjoy and-judge. for yourselves.the many shops

~o

throughont e
Billings -is blessed. with diverse payrol}l and multi-
state distribukion and at this moment we're thankful
for you-being=here: e
Now, in4clcsing; let me leave you with this thought..
As we say in Spanish, mi casaes sw casa, which means my
house is yours, so have ‘fun in Billings.
THE CHAIR: Iwwquid like to make maybe a couple
corrections here, I did not mention that the time of
the movie which. is at Cine III would be at 3:00 o'clock
and our last speaker was Mr. James Gonzales.
I make those so it will be in the record.

Mr. Bill Levis.

MR. WILLIAM LEVIS

A (By Mr. Levis) Thank you, Ernie, I'm Bill Levis,

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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the Regional Attorney for the Commission on Civil Rights
in Denver.

When the United States Supreme. Court rulted in 1954

- that separate -but egqual was inherently unequal in school

desegration case of Brown versus-Board of Education, it.

not only heralded: the: beginning of an~erz of equal

' rights fox minorities in this country but alsa for women,

the aged, the disabled -and also prisomn ‘ihmates.

With the passage of the‘C1v1l Rights Blll of 1957,

o

St £ 6 S £ PR vy e
our COmmlssaon was- founded. We began collectlng Informatlon
S e W Sy o Lo e R T e e s et

in the l&t& rSB s and.early,'GO' about the treatment of

e )

TR SIS
Blacks dimn the south. As ‘the c1v11 rights movement

o muk‘“’*‘vq‘% e
R TIR

e 1y,

qurckene&*thh the passage of”% €°7964 civil Rights Act,

e T SN PR PR e e e e

and alsc the 1965 votlng rights legislation, our studies

S N S "ﬁ&\?‘!&‘r—y"‘ GRS R T R R I S R RS P gy
PRI S

moved northwardm
""*-rmwmﬂ;}“?ﬂ—«“‘“

The-successes "and failures of civilirights

AR

activisks~on Blacks awakened the concern of other
minorities-and women.

Hispanics became more vocal relating to problems
affecting them in the southwest and the west. Native

Americans lobbied both for and against the 1968 Indian

«€ivil Rights Act, which is now being tested in the U.S.

Supreme Court.
For the last six years, we have seen the proposed

equal rights amendment being ratified by 35 of the 38 states
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needed for iks passage.

At the same time that minorities and women have

beqgun to demonstrateaand~lltlgatn for th.lr‘rlghts, another

1nterest group has emerged, this group in many ways is

the true 51lent majorlty, cr-that_ls 51lentwm1narlty.
Reussaknin

- Until recentlyy 1t has not even been clear that

this minority had auy ridhts, I speak, of course, of
prison inmates.

Let me give you some statistics about the Montana
State Prison system that may startle you. According to
the 1970 census for the State of Montana, 694,409 persons
reside in the state. Of those, 95.7% are White, 0.3%
are Black, 1.1% are Hispanic and between 2.9 and 3.7%
are Natkive Amesricams.

And if you-use the latter. figure you will notice <«
that that adds up to more than 100%. This higher figure

for the Indian population is the result of a 1974

profile of the Montana Native Americamns  dope for the stateD{'

by Urban Management Consultants of San Francisco. The

far,

S

A

corisultants also found for the state that as of March,
1974, 36% of the inmates of the Montana State Prison
were Native Americans.

Information supplied by the state department of
corrections and the state department of imstitutions,

breaks down the percentage and number of new inmates at the

w

\"‘m
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prisdns for fiscal yearxs 1974 through '76. The percentage
of women inmates has varied from 4.3% in '74, to 2.4%

last year, while female inmates make up an extremely

SIt:a:j:i:a percentage of the inmate population the same is not
true of the minorities in. the state.

Although they make Uup no more tharr 3.7% of the

wmwwwm“"mmi&-*'\\ TRt g ST BTN

wHERIELY s ST
state population, twp-thlrds of them llveeon reservationsf

e st Y S bt ey

American Indians make up 23% of the new inmates admitted

e e UEATHIS R ST T WA WU gy

to the state prison in 1974, 14 6% in '75, and 13.9%

O et st -F““""’“‘ NS I RS DAY IR A

s
last year.
y‘,‘xﬂﬂ
Blacks were 1.6% of the new prlson inmates in '74,

5 . T WrtBIRY WSS v %

1.8% in '75 and 0.5% in '76. Hlspaﬁlcskwere 3.2% in

FCRSNIR.S, STT—

a3 ™ o Ol AR NIAT YR e, T

both '74 and '75, and-were 2.6% 1EA{16- It‘s evident

from these figures thai: the percentage of Whn:te 1nmates

e AT R s L P SHER W 20 T TG
who have been admltted to the state P':'.’.ISOIL has
iy

L

TR P e

increased from 72 In 1974 to. 82%.din '76.

'What is mest aiLarm:r.ng -about —theser skagpistics, however,

Bt

\M
is ‘the average-ag3f0ﬁ=ﬁhe*1 nmakes. In_flseal 74, 569

iy SRS oo YR

of the new J;nmttgs_ were-betwean I8 and 25+~ysars oid*’. I;asl:

O AR S A

Rt T e v

year this had jumped £o 62 5%. Much change has occurred
A ey

bm%—*lfm“ R N
in the Montana State Prison.system since the original
prison was built in-Beer—hodgeidm-1870%:

A,HEW'correctional facility,K has been constructed,
e ey AT
Lﬁmates hasie had many of thelr c1v11 rlghts defined, and

M oz,
as a recently as the.last leglslatlve se531on, the rights

TN
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of juvenile offenders were up&aﬁed. -

-t Wiles

¥
e QeI ]

House Bill 728, which took effect in May of this .
year, revises the Youth Court Act and defines the detention
of persons under the age of 18.. Specifically this act
limits the incarceration of youths before trial and
clearly defines the facilities in which they can be housed
after conviction.

Both the juvenile dwstitutions:and the statke. prison

A
ara under the contxrol of the department of institutions. ?
According to Montana statute, the primary function of the_ é

state prison is to provide facilities for the custody, 2
treatment, training and rehabilitation of adult correctional |
offenders. When a person is convicted of a crime, that

offender loses only those constitutional and civil rights

specifically enumerated by the sentending judge necessary

for the rehabilitation and protection of society.

Once the sentence has expired, or the offender has

been pardoned, all civil rights and full ‘citizenship

are restored to the inmate. Spec1flcally, then, what

SRR
rlghts do rem%;g_ghen an inmate is sentenced to the state

s V] AT AL R SO

Prison? ..

The-condltlons and practlces 1n azprlson.must not
S R,

sybject ‘the inmate to cruel and unusual punishment in

violation of both the Sixth and 1l4th Amendments.

Ay,

In Montana, the law makes it clear that a prison
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. hibits persons from communicating with inmates without

t™»such a general law is constitutional in light of court

official mistreats an inmate by assaulting or injuring

T e .
th\EEEESPer, by intimi@ating,'threateninggwgndangeéing
withholding reasonable necessities from the inmate, or A
b{&jig}ating any oth?r c}vil'gights.

\QEFer rights retained by the prisoner inclqde the

freedom from discriminatory punishment inflickted merely

because of heliefs whellier thev'xe religious or not.

T ————

Pnescreeﬁiggqand.approval of legal docﬁments by

prison pofficials has ‘been held by the courts to impair

i,

‘an inmate's right to petition the courts. Montana pro-

3

e

the permission of the warden. It is questionable whether

rulings that such restrictions must specifically be

found to be in the interests of security,.order and reha-
bilitation.

Reasonable opportunities must be provided all /

inmates who wish to exercise the religious freedom guaran-

teed by the First and 14th Amendments.

In addition, inmates must be informed -of all conduct |
that constitutes a breach of discipline and the penalties L
and sanctions that may be imposed for such conduct

as well as the procedures under which disciplinary action

will be taken.

Montana is a party to the Western Interstate

.
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Correctlon Compact, which allows 1t to contract with other

— ] e g

states in the west for 1ncarceratlon of inmates. Statez

TARRUDIA. VT i, CE AT TR, S s,
=

Attorney General Mike Greeley, has ruled that the compact

i e TR i

also allows Montana to contract with the Cheyenne and X

AT
y 2% P ST

River Sioux Tribe In Soutlr Dakcka:.. for the rehabllltatlon X%'
%

of the state's Indian inmates. -é

. B

He has said that such a program will allow Native

American felons to participate in rehabilitation programs
according to traditional Indian values. .

Montana~law alsc allows the depariment of institu-
tions to contract with Indian reservations within the
state for residential and educational inmate services. All
inmates who are incarcerated in another state subjeckt to
the Western Interstate ‘Compact are at all times subject
to the jurisdiction of the state from which they were

sentenced.

,The state which receives the inmates must provide &
regular reports to the sending state of the prisoners’ ¢
conduct, and in addition, the receiving state may not §
deprive any inmate of any legal right that the prisoner
would have had in the sentencing state.

Within the department of institutions there are two
boards which resolve inmate complaints and consider parote
and executive clemency requests. The board of instixutions(j

is composed of five members who review grievances of <i.- .=

N
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institution residents and their recommendations to the
institutior’s dirsctor: are. strictly advisory. On the
other hand, the board of pardons has the powet. to release
inmates on parole and to report on exescutive clemency to
the governor.

The board is composed of three members, one of whom
must have particular knowledge of the culture and probi
of Native Americans. Progress is being made in Montana
corraections. Yet improvements are needed.

Recognition of these needs has been shown in
pa}tﬁby the introduction of several bills during the 1977
state legislative session. Although most of these pro-
posals did not pass, these proposals do articulate some of
the concerns that have brought us together today.

Today and tomorrow we will discuss in detail the
laws and philosophy behind what has been outlined so
far this morning. But primarily we want to hear your
thoughts and your suggestions.

Together we may be able to give useful advice
and support to the Montana prison system in order: to
secure for Montanans a system of which they can continue
to be proud.

Thank you.

THE CHAIR: Our next panel will be the rights of

inmates, the moderator, Angela Russell, would they please
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come up?

Angela, John Dicke, Merdle Lucas, Melvin Axilbund.
(The following was moderated by Ms. Angela Russell)

THE MODERATOR: Welcome to the first panel, entitled
rights of inmates.

I'm Anglea Russell, I'm with the Montaﬁa Advisory
Committee to the U.S. Commission on Civil Rights. I'm
from Lodgegrass and a social worker by background.

I'd like te introduce our panel members, first of
ﬂall on my lgft, John Dicke, who is regional counsel o the
‘American Civil Libérties Union and is from Denver.

The second person is Merle Lucas, who is a coordinator
of Tndian affairs from the state office in Helena, and
we also have, to my right, Melvin T. Axilbund, staff
director for the American Bar Association's Commission on
Correctional Facilities from Washingtom, D.C.

Considering that we are rumnning a little bit late,
I would like to ask each of our panelists to give a'pxe;enb
tation of maybe not exceeding 15 minutes, and then we'll
open it up to some guestions from the audience.

Mr. Dicke, would you like to start?

MR. DICKE: Sure.

THE MODERATOR: What I would like to have you address

BOULEY, SCHLESINGER, PROFITT AND DICURTI
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is what are we talking about when we're talking about
rights of innates, do we have some minimum base standards

that we're talking about? What are they?
MR. JOHN DICKE
A (By Mr! Dicke) Okay. I think perhaps Mr. Axilbund

is the most qualified to tatk about that, although the ACLU

is significantly invelved in what we believe to be minimum

base standards.

I work for the National Prison Project of the

PR

American Civil Liberties Union, which is located primarily

in WashingEgEldg;g&+,§na i¥'s run by a gentleman by the
name of Al Brownstein, who is a well known prison litigator
and adviser in the United States.

We have in our project, about five or six lawyers -
and a significant number of staff psople who work in liti—

gation, lebbyving, legislative matters, etcetera.

The general policy and the feeling of the people in

our project and others throughout the country, is that

P azy

incarceration is,in a closed institution, is excessively
- e s - IR e, -

used and that the manner in which incarceratiagﬁiS'many
3 /«m”m =

tﬁ@gﬁégﬁministggggmgizg the poor food, iiggificant over-

crowding, the filth, the vermin, cockroaches, the lack of
e & ."' n Sy T ) i
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clas51f1catlon_procedures, the lack of medical and
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psychlatrlc care, the lack of proper procedures in

P X 2o
ettt T

"‘ﬂu»swamuuu AT e e

_ N
disciplinary hearings, consgiﬁutes'éiuél and unusual
sl E IR A it Y

punishment and is in fact debilitating to the person so

e By NSRRI RS Sl e R A P S

incarcerated.

D s e

And we also believe that inmates have a right not

to be debilitated, a constitutional righb.

Now, these thoughts and feelings.have been seconded

by at leasttthree courts in.the.Uniked Stakes., in Alabama,
) Y f-aval

New Hampshlre and in a recent de0151on, in_Rhode Island,

AT A GARTT S

g,

which is probably the most dramatic dec151on saying that
people have a right not to be incarcerated an&'holﬁing

a prison- to-be a place where the prisoners were subjected
to cruel and inhuman —-— cruel and unusual treatment.

The thrust of our project is essesnfially two-fold,

the first of which is that no new prisoms, county jails

'

or sﬁzéfiggwgim;ncanggggt;mw facilities should.be. con-

" red A e TRERI, 34, 20 :ﬁ:'-‘:i ﬂ‘-“:’.&t"",;..az__e

structed 1n *he Un;zgdﬁstate,ﬂw1thout the agency, which is

T B N R A SR BN S

constructing themhﬁgr Wthh 1s respon51b1e for their con-
Ry

TEln,  SARTUNTD e
Wi 6T, AT B gy o3 g P LRI e )

strugEigi;WSxplorlng everng9551ble altexnat;ye to such

B e s T S w2 PR AR e AT NIRRT
B e

incarceration.
&g? aat Ty

e bnlleve that the most approprlate wayy 1f pOSSlble,
Wmﬁ#

Loy oacaao Loan el

NS

to deal with offengsrs is throqggkignes, through systems of

B

restitution, through community based probation, community
N I O 3 8 T

TS I e e < S R T A D o e P S PSR BRI

based halfway house Sys tems, and I think that our feellngs

SRR PSR
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are documented or at least the correctness of them has
been documented by a correctional economics center of the

American Bar Association study, released in October of

MR S e i SR T ST I S IAMIN K v o

1975, whlch 1ndlcates that communlty based treatment

RS, R TR

faéi&ities are in fact less expensive than inearceration,

AT PG o 7 S S S e SO

=

in fact, sStudies have shown that 1ncarceratlon is in fact

[ Y P T M ) SN R S, DNIWY, LN e,

the most expens1ve way to deal with offenders.

b TR B E ST AR e R O

ﬁﬁﬁl‘mhe second prong or thrust of our philosophy is that

there should be the dlscontlnuance of 1ndeterm1nate seritencin

G T L LT
1n‘favor of fixed maximum terms and tbls, these terms

e B s AR TR

T

should be imposed by the court after the person has been

CReFare

Rt e i ok T : I PR R R e IO I A S LR o e T

. R
convicted.
s

Oggmghilosophy is that in most circumstaﬁces, the

determlnate sentence should not be'ln excaess of two years.

VIR

Now, this would do away with arbitrary, dlscrmmlnatory,

excessive and what amounts to debilitating sentencing
when a person is —- spends a long period of time under
conditions which are usually pretty gross.

And we.urge the following sentencing principles:

One, that the lesiglatures define types of crimes where

P bty a o

sentencing can occur. The criteria for imposing sentence

vty Ty
and grounds on which a court can exercise discretion in
— . T TITEE a “ﬂwﬁﬂ:\r-‘wmh

sentencing.

The ground should be clearly defined for’ allowing
st o et A Tpea S e TR

the court discretion in determinate sentencing.

S— « .
B i . B e e i 37 I e AT g OV
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Two, the incarceration should-be restricted to those

SN
.

persons whaserecord. indica “thathsaclety can=twba'prc-
T b RTLC  Vam ey NS vetacane oy

tected excepi by their‘lncarceratlon. Sltuatlcns i which
M atezsn

a felon has a long record, habitual offender—type, psycho—

e el

AR T I R | Oyt ettt 2P —_— P AT 1S T Ca——
pathlc personality, a person who has indicated that he can
- e SR S AR ez TR reT S

not function in a communlty based treatment setting, he

it o e L SNSRI N P T )

can not function in society.

RRITATRETR
ey g T TR S TSI

It's our feeling that there are a significant number
of these people but the percentage of them with respect to
the greater population of offenders is rather small.

As I said earlier, with respeck to senktencing, we
believé in fines, restitution systems and community based
treatment would be the preferred method over sentencing to
an institution.

Farthermore, qE‘the-timeuoﬁ sentencing we believe

iAoy

that courts should be required to state in the reécord

specific reasons- for imposing sentence and there Shoﬁld

r——cen

also be, after the ssentencing, a s stem of rapid, ”Egellate

A b AL ARSI
St

review, a system which unfortunately im too mahy skates

at the present time, does not exist where a person ;gggals

his conviction and a year and a half, two, three years

AT

later he.gets his conv1ctlon overturned after he's already
- ‘-""AWM

served two or three years in the joint.

oo g

We beljeve that the obligation to preove Eﬁ;

QESSEEEEX;SENiggggﬁging% that burden is totally, om the
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shoulders of the prosecution in the state.
> S .

Now, concomittant with our feeling that there

—

should not be indeterminate sentencing but determlnate

sentending, is our- feeling that. the parole system sgouldv:mgg

be entirely eliminated. The parole system is premised or ;"

based on ﬁhé premise-thgb:institutions provide rehabilitation

It's our feeling that generally’theY'doniﬁ.

The parcle system is one which &llows the- inmata

to gain, as he's usually gained, while he has existed in

the society, it's a system which fosters the feeling among

inmates that they have to get in many programs in the

1nstrtutlen, so-called rehabllltatlve programs, if they

. W 5 0 SO TR A
s

exist, in order to-impress the board. They dom't really

get into these things necessarily for their own rehabili-

Bl bt

tation but merely to impress the hoard.

Fggguen&éx& also,'p3£9le»boards look only at your

discig&inary record while you've been in the prison, and
I think it's well known that the guards and prison officials

give you good reports if you're a good person, if you're

a nice, quie erson &£ you're not dgoing anything productlve

b o

if you'rg;ggt filing any petitions for writs of habeus

B S

corpus, if you're not filing.any.conditions.lawsnits,

if you‘re‘ggnerally‘not ma%%gg anz waves and be1ng4a good

AMER WS
s

nigger. >
et

These are the theories on whlch the whole parole

B e ey AT AP M LM 43 A, .t A
e i ‘ # e s
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system is based, and it's -- it comes out to be a system

>F

which is unproductive, dlscrlmlnatory, arbltrary and just

ety p o mmn SR [ = ot N TR ey,

really not good. ’ T
M

We believe that the system$r —- well, prison systems

SIS I IR AT KR

should have more work release-the_Erograms,mprogramszln

T Y P D NS AT s T e N v e At

which pecple can be released from prison during the day to %ﬁﬁﬁ

DA ekl PO S M at P er FUIEE I ot Doy LI ATEH] A e AT NRS AN, S f 3

go out and: pursue meanlngful jobs in ‘the community

SR IT rer ¢ e 0 D gk, g baliet L dEA

1nsﬁead~of*s¢ttrng arnundwthe-prlson with.id¥e time getting

T e SO0

DA LA TR

in flghtswandw&olngrapgelutely nothing.

We also belleve that Ppeople whe do not gualify for

=S > < S

work release programs because of some pecullarltz 1n thelr

record of whatever, the reason should beﬂa&}e to at least

have the opportquﬂzito pursue meanlngful and useful jobs

o a2

within the prison sekting.

g;;bs which can be useful if they are also ubtalned
% ey

on the outside after<1ncarceratlon* ]ObS’WhICh‘CHn be _useful

to them on the outsideL training which can be useful to

E i

=~

them on the outSLde.after hey have 1n fact been released

xmmnrmmw“mm'ﬂm

We also believe in more educational release programs
within the prison, programs which will -allow prisoners to
get out to schéol, o high school situations, to college

situations during the daytime and they can come back at

night to continue their sentence.

One dﬁ‘our biggest concerns~is the disciplinary %é

hearings. There's an unfortunate] - decision which has come
e aad

it ™ Ea T i g e
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down, Wolf Vv McDena&dm;wbégh“the suprame conrt,rendered,

which s=ts the constltuggonal standard for dlselpllqgry
e AT By Tt LVt

hearings within the prisoms. It's our feellng and I know
- -

S S BTl DITTERRER R Tty

it's a feeling shared by the ABA, that the procedures,

the guidelines that have been set by ‘the supreme court
e e e esr et DAY e - A

are %Ezwwguate. And the result is that-the hearings in

prison are many times, as my c¢lient prlsoners tell me,

a kanggzgs court, they're really a trevesty.

They're condgsfgﬁ in many instances by judges who are

K

not neutral and detached but merely work for the institution

A malln 3

and f£ind, as a_matter of course; everybody guilty.

S AT —:ﬂr.&ma

The procedures set down by the supreme caurt.at.the

s

g DSFLRE o TR B

present.tlme don’ t requlre or don't mandate that one

e ey AN B e BT T ok aR

be able to cross examine witnesses against him and don'k,

I g T T o Lo VR

in all cases, allow people to call w1tnesses 1n thelr own
NS g IR Tt o o Ea,

behalf, but only in circumstances where security allows

— R LIRS

calling witnesses in your own behalf.

It's ocur-feeling that not only do-you have to have-

notice of:the- hearing, but you should be able to presenkt,
e — . e ———— .

in all cases, witnesses in your own behalf and you should
N s AT - it * ad

be able to cross examlne w1tnesses.
\\M"—

Of course, the hearing has ¥0 be before a neutral

and detached judge, wawglsobbelieve that there should be

the rlght.to~counselet that hearing, that that rlght does not

B e U

TNt

——

at all adhere at this point.
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And we_alsgo believe that there should be a wrltten

RIS 2 e
<t

record.of kthe hearing, at this point there's no written

record of hearings and in many states, this gives the

b ® e

institution carte blanche toﬂdgcgigtgg;ézqggxthéfg it

e S

wants at the hearing because after all, if there’s no

o

record of it, who's goiqg to be able to question it.

It becomes the.word, of the‘3£isoner_agaigst the

word of the prison authorities.

Finally we believe that prisoners should retain all

constitutional rights which aren't absolutely —-- which

shouldn't be proscribed by the absolute demands of prison
sgcurity and rehabilitation.

We believe that prisoners should be able to read

anything they want,..they should bg able to practice any

religion they want, they should be able to correspond with )

B it

their attorneys and their pegple on the ogutside by mail, (\ﬂ

. .
that's to?allx;gggensored.

‘\*_

We believe they-should have, and the courts believe

this too, =t Ieast-in theory, to have, they should have un-

limited and freguent access f¥o the courts, this’isn't
B T h o * ; ; x

happening all the tlme<1n many 1nst1tut10ns which I've

T s e Sy Simeanam T

oY

become famlllar"thh, access to the courts, although it

fo——
"’"‘”’Ww ™

ex1§E§ on.paper, is discouraged, people who get 1nto the

habit or the -~ which I consider to be a good and productive

habit of filing petitions for writs of habeus corpus or
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challenge other things in prison conditions, are frequently
locked up, they're put into segregation, on trumped up
charges or on minor things which really don't merit
segregation.

They're pummeled and discriminated against in such
a way that they, the intent is to make them more timid
and not to make any waves- in the prisom.

You'.know, we believe those things have to stop.
After all &#f this is a rehabilitative process, people
should be encouraged. to go to the law library in the
prison, to be aggressive, to write things, to file things,
because after all, this is what, this is what the greater
society, the free wqgld demands of people; to be aggressive.

But in a prison setting, usually you only get by if
you're unaggressive, you don't make any waves and you're
just plain quiet.

Okay. Which is totally inimical to the concept

of rehabilitation, in our opinion. There should be better

law libraries in prisons, the New Mexico State Law —--

New Mexico State Prison Law Library has advance sheets,
and, let's see, federal advance sheets and ALR and for
those of you wheo are -- who are lawyers, you know, I'd
like to know how many of you have used ALR, not ALR second,
third or federal, the ALR and they have somé New Mexico

statutes and that's it.
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1 I mean when there's no adequate law library.
2 f@ties a person cert,ailll_gm Wy&m&}g fthe
3| court, a&e lawyers here know how difficult it is to do
4 legal research anyway, even after you've been trained for
5; a significant number of years, put yourself in the position
6 of an inmate who's had no training, perhaps didn't get
7 through the eighth grade, and tell him to go into the law
8 library and attack the bocks, many bocks without indexes,
9 etcetera, I mean it's really ridiculous when you think
10| Tabout it.
11 | We also beliesve that, _and theoretically the Consti-
12 tution mandates that you' ﬁe supposed to I}ave adequate
13 medicat\l-fjfe,mand we belisve fhat theriws'hgld be more
14 psychiatric care, there's virtua&j\.‘;l.}rw Ee.ps.zfih}iﬁfﬂli\fare in
15 many facilities and I get letters all the time fx;m ;eople
16 | wrMﬁing me they th:l.nk they're %%mra;y,
17 and they want brain scans and all this stuff and I +hink
18| they're under tremendous-anxiety, they don't realize what
19| emotiomal difficulties are, etcetera.
20 And there's nobody to get them in touch with their
21 feelings.
50 Obviously we believe there should be a freedom from
] 23 ’cru_el and unusual punishmént, no cérpo;:al ﬁggishment,
24, at E@&yﬂﬁﬂe fgpd, a _roof over their hv_eggﬂ that
o5 doesni#iﬁ:}ifwwyiﬁdbgs that aren't broke{L, healt r situatioxis
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in which they're not locked up in segregation for long
periods of time, which exists now.
The whole host of things which go aleng with cruel

. !
and unusual punishment. 2nd also we believe that the

basic family structure shculd. be preserved as much. as

S et o T P

possible bylallowing conjugal visits and visitation on a

more regular basis with the family.

Finally, and I think this was brought up by people

—

who spoke before me, we believe that;peepiekﬁ%ﬂ-aré exoffenddrs

have done their time, should be able to return to society
e e /vy 2 ST A ORI =

without a whole host of disabilities facing them, such as

lack of their right to vote, lack of their right te Have

SISERDCAAATETAY
i

a driver'gﬁé&gg&gg; etcetera.

I just want to say briefly that we'wve been in
applying these theories, we've been involved in some
significant litigatidn and I think probably most of the
people here have heard about our case or cases in Alabama,
that was the first big one in which Judge Frank Johnson
determined the entire Alabama prison system to constitute
cruel and unusual ‘punishment and he ruled that prisoners
do not have a right to be debilitated.

Since then, the Fifth Circuit has cut back that
holding somewhat, they affirmed the decision and the

implementation of the decision to a larges extent, but then

went, there was a lot of wording in the decision which
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indicates that people do not have a right not to be
debilitated because after all, everybody in this society
is debilitating whether or mnot they are—tocked up.

You and T on the outside every day lose a few
hundred thousand or a million brain cells or'someth%ng
and we're all goiné down hill so there's -- 50 you have a
right not o be debilitated.

You don't have a right not to be debilitated, that's
what I meant +o say.

Okay, we also had a big decision in Rhodé Island
which was significant and went further than the Alabama
decision, and that ordered the maximum security prison
system in Rhode ISI@&@“DE‘&MEWM‘&“Y&&r*&nd
it had the whole sitruckure in that prison there redore,
it was reclassification, and many people were taken out of
the maximum security and either released‘or put in minimum
security.

Andd think that's probably been our most graphics
victory to date.

With respect to how our program can be utilized in
the State of Montana, I'm the regional counsel on the prison
project for ten mountain states, one of which is Montana,

and I _know in the past we looked at the system here before

the new prison was built in Deer Lodge, and I know that

we have'a significant file on the State of Montana and we

AR 1S

D
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were almost ax thamszatE“of flllng~a large class action

i T

.....

I
they built the neg one ngﬁg PM53924££§ENiEmEPat time,

bésﬁfo»inwgi“,76' there were very few things that were

rrtd SERY s PAREPTOCT

rlqEE/ﬂ%?h the 1nst1tutlon~,3d thererwere so_many things
e

that were attackable upnder the Constitution.

I don't know exactly what the situation is there

now, I haven't -- I've gotten very little mail from
prisoners there, and I would hope that things are much
better.

THE "MODERATOR: Thank you, Mr. Dicke.

We're just going to move along here. T noticed,
Merle Lucas, that.yauire-goinq to be addressing primarily.
how the corrections system affects Native Americans in
the state.

S0, since you'ré going to be getting into a specific
ared, T think maybecwa!tY. jump..across here and --

MRZZERIST:EGHT. €hink I've got to ask to speak, I'm
Warden Crist, Mohtama. State-Prison..

As Tong @ago as ‘a year and a half, National Prisoners
Profect;diﬂ'review~our entire institution, you had your
staff attorney out, I met with Alvin Brownstein, the kinds
of things that we talked about were inadequacies - iir-:the
old physical plant which we all recognize.

Alvin Brownstein, your boss, indicated that the
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directions that we were geing and t?e‘thingszthaf wa
were doing, yaumknnmn,met.the«vastfhajarity of the things
that the prisonexs..proisct.was inte&esﬁed in.

Another comment I would have|dis with regard to !

kangaroo courts, I hope you weren'tirtaitking about-Montana:

because~the~last time:wmkxﬁnm:keﬁ;nngafigures on that,
35% 'of those who pled not guilty at' a disciplinary
committee hearing, were found to beiﬁot'guilty and that
hardly is representative-of'a“kanga£00’caurt.

1 dom'treally believe thatkgl"Brnwnstein's position
is that thers are many and grave things wrong ‘with the

Montana State Prison, at least he has not conveyed that to
|
|

B (By Mr. Dicke) I'will‘respo#d to that by saying.
+

me in face to face meetings.

that you're probably -- you're prob%bly correct in every-
thing you've said, that I read a fiie, cold file that was
prepared a couple years agc before I came here, and there
was a letter in it o you written b% my boss, pointing
out about 20 things that he felt were wrong with the old
institution.

MR. CRIST: Your boss? Which -~

A Al Brownstein. t
MR. CRIST: Al Brownstein, r::Lghi-f. And we responded
in detail to that andrapparenﬁiy yoﬁr‘organization-was

t
satisfied because we haven't heard from them in a yedr and
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a half.

A. Well, vou.know,. I don't knoﬁ, like I say, I don't
know what's-going on there now and I have got hardly
any letters from prisoners there, so I would assume that
things, you know, are really vastly improved, and I'm
tremendously impressed by the number of, shall we say
acquittals at your disciplimary hearing, not that there

should be acquittals unless the prisoner deserves it,
i

but I'm not talking at all about the disciplinary preceecing

-

at the Montana Prison, I know absolutely nothing about it.

I know, though, that in other statesvin-sdich I'm
dimvelved, Perhaps New Mexico, that the situation is just
the opposite of what yow're talking about.

MR. CRIST: Right, Mr. Dicke, I understand that
your comments were in general, I wanted the people in the
audience nokt to take your general comments and relate them
to the Montana State Prison as such.

A I want to make that, I want.@o make it clear that
I, as I said in the last sentence.of my presentation, that
I don't know what's doing on in Montana now, -since the new
prison and since theé policies of Wa&den Crist have been
imp&emented. %

VOICE: I'd like to ask Warden Crist why we're

sEill -~

A I think we have other people --

- -
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THE MODERATOR: Excuse me just a minute, you kaow,
if anybody is going to speak from the audience I'd like
you to wait until we're through having all of our panelists
present their information. i

I know that all of us get very anxious and we want
to get our questions answered immeaﬁately, but that was
Warden Crist from the Montana StateLPrison who just spoke.

I would like to go onr with—Ekis panel and I have
two other panelists who need to speak and then, after that,
we can open it up for questions.

As I said before, Merle Lucas will be addressing
primarily the corrections system an§ how it affects Native
Americans within the state; so tha%“s a more specific area,
S0 as a result, I'd like to jump over and have, and hear at
this point from Melvin T. Axilbund.

Mr. Axilbund?

MR. MELVIN AXILBUND

A (By Mr. Axilbund) You're certainly not the first
and undoubtedly won't be the last to mispromnounce it.
I'm going o require your as;istance because I'm
ons of those persons increasingly a vanished breed in this

1

day of electronics who don't come equipped with a watch,
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amd when I'm approaching the end of my alloted time, if
you'd make a signal or something we can keep things
moving along. '

I do come to you from Washin%ton‘today via Los
Angéles where I was meeting with a group of my bosses to
review material which is highly perktinent to the subject
of this comsultation.

We in Washington, as it is often said, have a
penchant for taking parts of the' alphabet and assembling then

to form names of agencies and'&hatnot, it's true as well of

professional associations. And let me begin by responding

in a very general and quick way to Fgehgugst;qn of do

we have basgﬂatangards7 ¥¥W§§?

R AL
The answer is yes, the answer is indeed we may have

too many. Hera's where the alphabet seoup comes in.

There's an organization calléd the National Sheriffs

S

Association, affectionately known to me as NSA, which has
‘ |

had some things to say about jails in this country.

e

The AMA, or*thqkAmerigan Medical Association has had

some things to say about jail health.care. The APHA or

— e AR PCE

American Eubiic:ﬁéalih;Association,Lhas4standards concerning

TR

all types of correctlonal fac111t1es.
SRR R N L

The National Environmental Health Association, a
\'\.____.‘-:—' e i

professional group of sanitary engi@eers‘has things to say

about the care -- the cleanllness of all parts of correctiona

=

PO,
R
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facilities. The Commission on Accredikation for
e e e e e W‘m"&m

Corrections of the American Crédemtial Association has

i w——-
published-already six sets of standards for parts of the
correctional system and later this month it is hoped

their standards for local accreditation of i1bcal

— e

detention facilities will be released. : ~

[ Y

;bout half of the states have individudl state jail
standards and enacted pursuant to legislation.

Virtually every state will have fire standards
which are arguably applicable to all types of correctional
facilities, as well as standards governing the preparation
of food in any place where more than X meals per day is
served and virtually every correctional facitity with
which I'm.aw;re would meet that minimum specification of
number of meals served per day.

Standards are also inferabls from the plethoras ~--
not plethora, my God —— the enormous volume of court
cases which have been decided in recent yvears, certainly
not a plethora.

And the American Bar Association has weighed in with
some standards which I will describe for you b#iéfly in a
moment.

In part responding to this large number of standards,
most of which are in agreement with one another on large

principles and diverge on implementing details, the
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department of justice has an effort underway to promulgate

standards which would be~enfofced by the attorney gsneral.

How? Good guestion. 7If this meeting ﬁere this
time next week I'd have an opportunity, perhaps, to inform
you more because there will be a meeting later in the week
in the office of the deputy attorney general with repre-
sentatives of the various alphabet soup groups that I've
referred toy; to see exactly where our similarities and
differences lie and the extent to which we could agree
on a set of standards that the department could promulgate.

Suffice to say‘that-the.attorney general, in the

context.of testimeny on pending leglslatlcn that would

authorize him to sus state Uff1c1als,’when 1n.hls ju&gment*

——

conditions in state institutions fa tl.Lelow constxtlonal

“w,,gu SR R G T Ay S T B STV TR Y h‘u
e n A

minima, has sa1& that he would not exercise that authority

N Sy s P S

Wlthout conveylng In'a&vancerthé*guldellnas or standards

to which he will look in reaching his essentlal first )

p— —— i i T

judgment. t
Therefore, a task force has been. working for some
months in the office of the deputy to come up with a
specific language whether they will be characterized as
national standards, whether they will somehow be enforced
through the mechamism of- the Law: Enforcement Assiskance

Administration, as newly applicable conditions on its

grants or by some other means, I can not say.

-
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But if you watch the papers carefully, you may see
much more of developments, the last staff persen with whom
I spoke on this issue, told me'fhailthe*attarney*generéi
was .going from a state of #fritation to exasperation that
standards he expected to see for his review at the end
of the summer have not yet arrived.

Znd she said she hoped our meeting Friday could be-
most productive because. she. did not look forward with
glee to the preospect of spending New Year's Eve in the
office trying to fashion standards.

TFo further provide-a: litile background to the ABA

e S

standards that I'1% giscuss briefly, T want-£0 note Ehat in

L

ans

the nine years from 1968 till the end of 1976, the

g e AN e =

population in fedaral aqd state correctional institutioms

climbed what- I would-sgy is a large 45% to a total of
283,000 persons..
w’“‘ e

We have not had a recent census of the population

in jails, but reliable data on specific institutions

indicates that the population is well up there as well.

i o7

This development has exacerated -- exacerbated and
brought. into sharp focus,. problems. of.long standing in the
corractional sector of the criminal justice system.

Contemporary doctrine reflected in some of the

standards” that T have-referred to holds that a correctio%al

PR e, S

e orsmimer Ry

o
& SRR sy

facility ought not to be comstructed for more than 400
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persons. The estimated per bed cost of traditiomal
corrections construction is about $34,000.00 a bed. I've
done the math for you and that means that 13.7 million
dollars would be required to deliver on stream the average
facility for 400 individuals.

Just in 1976 alone to accomodate the 29,000 new

persons housed in correctional facilities, would have

required 73 few facilities or- six a month. - -
; "l

‘We did not~—get-that volume of-comstruction, although

we did get a substantial amount-of it:

The capital outlay for 1976 facilities had all 73

been built,_ﬁguld have exceeded one billiaxdollars. There

oy

St

is every reason _to settle on $10,000.00 as a nice national

e =

O

average cost of keeping a person in a faClllt%;fOr a

ygaﬁérincluding the capital expense depreciation, and that
means that the imputed maimteramce cost of keeping these
additional 29,000 persons alone for the last year was over
293 million dollars.

TheSe are big numbers and they only serve to
exemplify the size of the problem that we're met hers to

discuss in particular terms as applied to Montana.

The Correctional Facilities Commission of the

American Bar Association, for which I work, has not had,

AR R RIS A,

as a‘major focus, a direct effort to change prison conditions

Rather we've tried to limit them through pretrial diversion
st Fag SRR RS,
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and improved probatlon serv1ces, to speed a person’s

FRCRARD Nl W iy ety ey FTEATCATR IV

passage through an inskitution, and fac111tate thelr return

TR SR S ey

to the commumrmzxuxnrzgggase.

I

Thé/association's direct work related to improving

“penal conditions has principally been the responsibility

of the ‘joint committée on the Legal Status of Prisoners

‘which published the standards I'll discuss earlier this

year.
,I've brought, here's my huckster's pitch, I brought
a number of copies of this wonderful document, it's
at the back of the room for you ladies and gentlemen, this-
is only an excerpted, we've taken—ontrthe commentary
to facilitate speedy reading and to hold down our reproduc-
tion cost, but the full document is available to you.
There's ordering instructions on the back, it's
5nly $5.00. Write the ABA circulation department and
get out full thinking in detail in every case.
I got that out of my system.
No, I encourage, I only brought. about 25, those
who can't gst it today, the staff of the civil righis
commission in Denver would make up a list we'd be happy
to distribute additional copies of the Black Letter excerpted
for your reflective reading in the future.
Corrections has emerged as a significant legal field,

only in recent times. I do some part time teaching and
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I can tell you, based on my experience in that regard,
that a decaée‘agaﬂthere.were~no law school courses on
pPrisoners® rights.

Nétther were there any case books and stuff on which
law school courses seem to run, there were very few law
journal articles discussing aspects of correctiomns.

In large-measurey- each- of these factors which T
consider to be indicia of legal sigunificanee-was negative
because courts at all levels simply did not deal with
what went on inside jails and prisons. '

It's beelr popularly referred:ito as the hands off
doctrine.

Only. four minutes remaining, . five.

And resulited in an absence of legal development.

Even if confinement did not in ewery jurisdiction
render a prisoner a- nonpersen;,; it did mean that he retained
few rights er proteckable interests.

The assvciaktion; in-undertaking three years ago
to develop standards, sought to close a gap in its spectrum
of standards relating to criminal justice and address an
increasingly significant problem.

The standards are not a mere recitation of the
latest supreme court case, nor an expulcation which we
hope is literate of the best correctional practice which

can be found in some jurisdiction. Rather they're a product
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of a testing of asserted values and what we have in the
Black Letter standards' are those that the committee feels
ought to be recognized as aspirations for correctional
practices.

Before it could examine each of the particular
aspects of ims¥ituionalization to which it directed its
attention, the joint committee had te adopt a general
principle which would provide a test for each of its
particular standards.

I'l1l quote that for vou, it's very brief. In our
judgﬁenty,prisoners retain all the rights of a free
citizen except those on which restriction is essential
to assure their continued confinement or to provide
reasonable protection for the rights and physical safety
of all members of the prison community.

In essence, this means that after examining all
of the asserted ratiofiale for restricting individual
rights during confinement, there were only two which the
joint committee felt stood up, about the second of these,
the safety concern, I don't think there is-any debate... -

Regardless of the factual contéxt, my rights stop
where yours begin.

In our prisons we have persons- who have been unable
to recognize this limitation eof [dfdiwviduality, and it is

in our judgment therefore, appropriate, that those measures

BOULEY, SCHLESINGER, PROFITT AND DICURT!
OFFICIAL COURT REPORTERS




53

O 00 N o ok W N

N N = e el = = = R e e
.@ﬁmfgr—-omm\lmmhwm;—xo

berstakeh.which will enhance the safety of the entire
prison community.

Add&itionally, of course, it is mecessary for correc-
tiokal amwthorities to take the neéESsary action to insure
that the judicially imposed limitation on.liberty of those
who have been sentenced is carried out and not defezted
through escape..

The supreme court has recognized, as has already
been mentioned this morning, that there is a third
rationale, which in its judgment, is an adequate basis
for other correctional actions, and that is that some
actions can be justified because they tend to produce
rehabilitation of inmatess -

The Joint committee, as youn will see in inspecting
standards, has rejected that rationale. The joint committee

agrees that many prisoners could and would justify —-

-benefit from habilitative services. You'll find our

language on that in standard 5.7.

But we do not believe that those. serwices:cam be
effectively rendered when they are backed up by compulsion,
the compulsion of parole systems as Mr. Dicke alluded to,
or the compulsion of the disciplinary process.

As a result, the tentative draft provides partici-
pation in a program or activity which is not essential

to the maintenance of the program —-— of the institution,
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rather, may het be compelled.
1

An implication.of: this:standard is that an inducement

other than the- disciplinary sanction or the- parole.
sanction Wil be necessary if prisoners are to be lured
from their too.frequentlidleness.

The Jjointrcommittee wonceives that the most
effective inducement is money, stuff on which mest of our
econonmy and society runs. We, therefore, have standards
suggesting the payment of a free world equivalent wages
for woik which is of economitw *bemefit to the institution.

My plan to tell you exactly why we thought that
was a good idea and to demonstrate that this wasn't just
a handeut.by illustrating the takebacks that we would
authorize for the system, but time doesn't permit that
now, I'd be happy to go into it.

There are also, of course, the bar association

- couldn't fail to address itself to the guesstion of legal

assistance for- prisoners—and lega® materials, we've
covered thatr- Welve covered jast about everything, maybe if

I have time I can-tell you more about it.

I think I should close by noting that.correctional
L ot 3

administrators have responded already to our emkry into

this field in several ways, there are tbose who question

¥

the proprlety of our hav1ng anythlng to say at all and

St Y

s —
there are those who have taken a different view. They have
L e S S S N et e SRR
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said, well, it's good to have another ally: And they have

T el 3
g *mrvu»’,m-,;rvu—w‘,m o AR

sy

bagun to put state and local bar assoc1atlons to the

A A EN LR
PRRNRE

test of a551st1ng them 1n,the1r efforts to examlng

1nst1tutlonal procdedures, to rev1se them, to accord‘W1th

(R Pag =il

uhe latest legal dlctatesgm and very. 51gn1f1cantly, to get

the necessary inplementing. resources from state legls—

T T e R reher vl

latures..

The description which"Mr. Levis provided this
morning of recent Montana legislation, indicates that you
have come a.long way to addressingﬁsome of the concerns
which we have talked about in the Iegal standards.

s3I can't say from his presentation whether we would
agree that you've gome far enough in every regard. No
doubt you feel that thére is more to be done or else there

would not. be the kind of attendance tha there is here this

morning.

I‘VL‘;~ encourage you to beat on the doors of the

state bar-asSpctatlon and local bar assoc1atlons and, make
e e e

your de51re for their part1c1patlon and a551stance known
N—

amscrew:

I can't promlse that %Ewﬂiil beﬁigxgbcomlng, but 1t'

certainly my hops that iﬁﬂyouldﬂbe.

Thank you very much.
THE MODERATOR: Thank you.

And now Merle Lucas?

BOULEY, SCHLESINGER, PROFITT AnD DICURTI
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MR. MERLE LUCAS

A (By Mr. Lucas) Thank you, Angie.

Everyone hrear me?

I guess I'm here to speak about a private interest
group in Montana, or the minority of Montana and that is
the American Indian.

There's an awful lot of definitions of who an
American Indian is, but the definition that I always refer
o is when Columbus first came 0 America, he thought he
was looking for India so he called us all Indians.

The question I always have is, you know, what
would be -~ what would bé called if he had to be looking
for Turksy?

The Montana tribes -~ I would be called a coordinator
of Burksy affairs. |

Montana tribes for some time have heew, or have

———— -

for some tlme‘been‘concerned abeut*thE'problems Indlan

L N
r

people have in the jud1c1al system in the State of Montana.

M, Lo

=

And we were asked by Montana tribes to 1nvestlgate some

—

e Syt

TRy

of the problem areas and perhaps maybe come up-w1th.some

&

suggestions on how some of these Droblems can be resolyed.

e RS B BT SRS

And as a resul¥ of that, our offlce had taken a look

at the Montana justice p;ojecf, the»cgrrectional report

Laamn SR . -
and this is in the goals and standards and what I'd like
: ; SRR ; S,

BOULEY, SCHLESINGER, PROFITT AND DICURTI
OFFICIAL COURT REPORTERS




57

i

T T e o e L e T = R
gLOOO\IO\UI-PO\JI\)HO

N
[Tt

22

23

24 |

25

W 00 N oy O WD

to do is just read, I plcked at random some of the goals

-~ NP TN CEE T

AL N TR

and standards 1thhe’correctIans r)port.and what I'd like

< Tt e, A T T

Mq....mts\ﬂw RV Wit S}

L ERIERINS

to do is follow ugmylth,that and 1dent1fyqspge specific

e vy
e T A T e,

problem areas.
WEW
Access to courts is one where offenders under

g s < TR o NERLEALIL TR Vg RO FC NI S A S R i,

cortrection control should have access to courts. They

il REFRTRY v IR R AR Y T T D U e M e e e AT

should be able to challenge the 1ega11ty of the conv1ctlon

———— N S Vs

e Mot g L AN e

or‘conflnement, seek another remedy for unlawful treatment

A, ST A e g R TRATES BT R, TR LTS Sl

or violation of rlghts whlle 1ncarcerated under correc-

R e e Y

L o LTSI IR R TR VRSN
tional control, seek rellef*from civil legal problems.
PRUSSTRERE RSV el i ath T ey 5 BRI, AL 3R PR T e

An 1ncarcerated offender should have a right to f’

B s A T TIPS t

counsel to seek.post csﬁnlctmonsnellei or‘have charged \\

i S et STl B3 ey A DA AT 2 A B Ao T T r e

with a crime other +than for which sentence was passed, \
offenders should be treated fairly -and-withouwt discrimi-
nation in correctional facilities, since the reform of

the offender is a goal of corrections, then it is important)
not to discriminate against an offender because of his
race, religion, nationality, sex, politics in a correctidﬁv
setting.

All offenders should have access-tg rehabilitation
ey WS P S R A S,

programs designed to help them lead a law.abiding life

e
when released from inearceration.

AP AR IR

More 1mpartant¢ ﬁxtlcle'2, Section 28 of the

Montana 1972 Constitution, states that laws for +the

punishment of crimes shall be founded on the‘prlnc1ples of

AT R LT TR St ) e o ke Rt R S

S

s Ceroy
- S
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enforcement officials from British Columbia, law enforcement

prevention and reformation. ‘\\&
In the area of conduct, offenders should be told 'K:
TR = \ . - '

4
what is expected.of them so. tggy'mag,follow the_rples

P X AT

for acceptable behav1cr whlle 1ncarcerated. Free

R

expression, offenders should be able and given the oppor— o
“‘_A\_ 5 )

o, TR e B /
: . , . G
tunity in preserving their individuality through dis- A

%:%W“w'w

ey

tinguishing clothing, hair styles, and other characteristicsi
related to physical appearance.

In so far as possible within the requirements of
security.

Exerc1se religions, beliefs and practlces. Wéth

Riaan COSNRINC s ST L &

e NI s
y W“ Mﬁ"’"‘;ﬁ- Jﬂn‘ﬂ" e

M

these are some of the areas that we were.able to identify
e . N u""““*’»ﬁ"‘m&m\“
that Montana tribes have been concerned with.

oo, XET -xmw

In an effort to assist the state in impizmenting «
e T T o g o D ettt a2

some ggwgggsgﬁmfcommendatlons, our offlce deveioped a program

e ATECE

that we called Natlve Sourt Worker and Counsellng Program

e tn o

tQ\EESZiEEmiEiifEcnce to Native Amerlcans Ain _overcoming
W

roblemjareas. -

some ofsthese-
: S

Give you a little background on it, we've had a

number of meetings with tribal leaders, with the law

officials from city, county and state, the Montana Supreme
Court, and as a result of these meetings, you know, it was
determined that the intricate and sophisticated structure

of the law and the judicial system are culturally and
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linguistically foreign to most Indian people. :
Indian pedple who appear befcre tge eourts are
uninformed and often the-£;25nokagy in.a»cOurtroém is A
beyond their comprehension due to languege barriers \\

and the lack of education.
.

e g s

Conseguently,. many .Indians do not understand the

AR

seriolsness of their iIIegal action. And we based.some of

NI R TR DR

TERETT-

these facts'on, iiLlS awfully dlfflcult for Indlan people

e, A it
——te, o e T T AT

to obtain legal counsel malnly because s Indian ggqple have

e Yrags g (s ORIt B i

T
> [ S —— —
such a low income level, then on the other hand, when an
e 5 _“We-w—‘ﬂ"'"”"ﬂ“ -

Indian, a non-Indian public defender is appc%nted‘to

e , o

represent an Indian, then that creates a language-cultural
e et ! K

barrier between the public defender and his client.

M

Therefore, many'Enﬂiamrpeopﬁespieaﬁfguilty, you

know, to expedite the entmre prOCESS‘ngﬁgﬁmgpou they
--..‘../“'

may be 1nnocent and not aware of the, consequences.

B = Lo R e S TS DT Y Y, IR 2 m"=

So these were some~of the things that'We“were able

e T

P

to turn up in our 1nvestlgatlon and earller a gentleman

T et ene,

e pr A AR O

mentloned that the Montana or the;groﬁlle of the Montana

S o ~s~1’l’“\,
D gk PPV

‘Natlve“Amerlcan 1nd1cated that roughly 36% of the~total

W"wu—s--. gAY 4
Indian, or the populatlon of Montana State.Prlson, were
\"’\_,.‘l v A B SR
Native American.
",ﬂ*"

"8 et Y P

Well, this_ was a study that we instituted back in

P e fiiar SO

R AT T T A
Sautmacae SNINSINSRUIR S ot

1974. It goes on further to talk about: the, if you look at
opmpmrmiriat W:w*vxmw—,nﬁ

the state Indlan populatlon, the Montana Native Amerlcans

v s

s
.
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of Montans:.. What we're saying is.that when an Indian
;;;ziizéommits a crime off of an Indian reseirvation, he
appears before a city court, a county court or in general
under the State of Montana.

In most cases the individuzl is not.aware of what his
rights are. Of course there!Ssthis cultural:barrier or
language barrier, cultural conflict, we're looking at the,
in some cases individual aren't even aware of how to con—
duct themselves within & city court, county or a state
court.

When an individual commits a Crime on a reservation

he apggars before their reservatlon law and crder or thelr

T,

e
> g

ns
S AEIAR 238 T )

courts!‘ That individual is aware of What the counsequences
e SN PR S P e e

are w1th1n thelr-trlbal law and order codes but wh%%ﬁan

o N N e

individual commits a crlme off of an Indian reservation,
P o s e RS L S 2

RN et e M XA

Dy s T

R )

that individual is, in most cases, not aware of what the
ARSI TN R R T R, i e e

consequences really are.

i e PRI RS

e T Y Car X

On the other hand, the individual does know —~- does
not know what services and resources are available within
the communities off the reservations so in some cases they're
not even sure if legal services even exist within those

communities..

We're looking at providing Indian people in major

B

Montana cities with information, adv1ce -- and adv1ce
’ Y LAY AP
concerning their rlghts and respon51b111tles under the
TSR T
= ke P
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resource within that'communityy in turn; get in touch with
a court worker and that court worker would make the
initial contact to determine the circumstances surrounding
his or hers arrest.

The court,worker would also 1dent1fy the resources

w2 o

wlthlnnthaﬁ communmtyy put'hlm in contackt w1th thosa

BT

individuals or agencies ormpgganlzatlons, and in turn
Mo SRS oV e e R

prov1de assistance, Jot only to the prosecuting attorney,
A

butﬁto the defense attorney, to the judges in doing back-

R e R T S A S TR ey R
ground 1nvest1gatlons, in assisting in conducting pre-

Tortaat} Akl A5 M‘G\q}(

L L7 Iy i i

release and of course predetentlon reports for the criminal
m— = e L TR et

justlce.system; * L

SN s e AW TP ASEIALA AN S ¢

I guess‘wﬁat I would like to talk to you about is,

or what I'm proposrng“here-is that, you know, is a concept

o S

that our offlcedfeels, and the Montana Indlan Trlbes

P S e

and the off- resnrvatlon Indlan organlzatlons, feel would

Py

e g s AT A I ‘,...—

make a substartial. improvement; vou know, ln,this criminal

Jastice~dilemma that 1nvolves Indlan.people who ars accused

SR e
v ey,

and arrested, 1ncarcerated for a crlme-commttted-off of an

RS TRR2 tie

B s 8 - oRe
Indian reservation in Montana, and Wlthrthat‘I w1ll just,
Nt ) N Ty Bt AU
I would like to close and try to-answer any questlons
w
you might have concerning this proposed project.
£ g s AT o 57

Thank you. o

TRl H 1»((“»44 gy

THE. MODERATOR: Thank you, Merle.

Many of us have had some experience with corrections
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systems, as a social work student I had some experience
working in a juvenile detention center, I also did some
group work in a prison, and many timss we end up dis-
cussing, well, what are the rights of prisoners?

What can we, as in&ividuals who are concerned about.

Slacirccs -t

prisoners rlghts be upheld, what klnds of things can we
M w\p{‘::ﬂf_i',‘.’.i)’iﬂ""‘ﬁ— TR RTINS o2 T, P 2 st L*;'“‘?‘.-"'.a—;w‘l_

‘l"&'?_\f"n!.rr—hg';wm\)-
do?
R

I would like to ask just a brief question to any of
the panelists, what is the procedure that we would take.
as concerned individuals where we do see violations of
prisoners' rights on-going? &;>Q ﬁ%

> B

A {(By Mr. Axilbund) Well, my own,viewnis'that:there

T e erapac

Wlll not be progress, in respon55“tcmthat‘SItuatlon, unless

R o ST

Ea8

flrst,of all the authorltles responsxble>for a partlcular

o,

1nst1tutlon know,what’s trqubllng you or another'member

—— T LTI 3050

oF the_publ;p. !

And if there was.reliable information that something

was gmiSSy I-wgpldn)t'hesitate to call the warden, sheriff

or whomsesr it ¥Fs, and *ell him about your concern, ask

\

himgaboob #E:- - oz L .z ¢

¥t was indicated-earliér that there—is ‘a grievance
cammission4set;ﬁbﬁwith the department here, which would
have a formal rcle to play and that might be an alternative.

If the matter clearly seems to be a justiceable one

or violation of the state codes, the state attorney general
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would have a role to play.

But I don't think that the person in the hot seat
is going to have a chance to improve the performance over-
+ime unless he knows- what.others are troubled. by.

THE “MODERATOR: I'd like to open it up to the
audience now, if you have -questions, would you please rise,
identify yourselves-and then ask your guestion?

- Also. et me make tfhis.quick announcement. W& are.
going €0 be going on with this discussion +ill 11:00, that
gives us like 12 minutes and I believe there is coffee
outside in the hallway or here to my lefi, so just help
yourselves to coffee during the question and answer period.

0. (éy Ms. Holmes) I'm Polly Holmes of Billings,
Montana., And I'd like to ask you, in regard to checking.
with the warden, when we have a word of some rights that-
are, being dbridged, is it -- how can we be sure that
there wiiI be 1o —— nothing that will happen to the person
who has made the complaint? This is the question that I
always have, I always hesitate to call the warden because
I don't want to jeopardize the safety of anybody who has
made a complaint. ‘

MR. AXILBUND: Perhaps Warden Crist would like to
respond.

MR. CRI?T: I'd be happy to respond. to. that..

A member of the audience today is Gary Quigg, who is

BOULEY, SCHLESINGER, PROFITT AND DICURT!
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one of the inmates of the Montana State Prison, and Gary
has sued me deep,*wi&e:an&‘repeateﬁiynras’he can attest
t6,* and -Gary &5~ here-today. That's hardly retaliation.
. (By Mr. Axilbund) More generally, if I could
broaden that response, unless it's a very peculiar
situation, focused on a single individual, there-isn't
any necessity orn. your.part.to identify every-particular.

You can put:&our conceérn in specific terms and vet
general. You ecan stack that :up againsk any exact faciks-
yvouL may have and if there is a divergence, then there's
something to proceed, but a lot of things which migh%,
to an individual in an institution appear incorrect
and improper. or whatever, are not.

Question, or there was a statement made earlier
today about the law of Montana with respect to corres-
pondence.. Well, 1ik= it or not, they apparently have
the right %o determine what letters can go back and forth.
So a person newly incarcerated in Montana might be

concerned about that. The warden will tell you what the

law is and whatever we did was in furtherance of that law.

Then your recourse, it would seem to me, is to
change the law. But, vou know, if you just don't have to
say, you know, John Doe hit Richard@ Roée on the 13th of

August; what are ‘you going to do about it?

LY [
Every situation is not of that nature. Matters which

Y

X
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are of more general contcern‘may also” be brought to the
attention of the Civil Rights Bivision of the United States
Department of Justice, which has an eanforcement responsi=-
bility under current federal statutes.
THE MODERATOR: Any other questions? Or would
any of the other panelists like to respond to that?
0. (By Mr. Frank Casciato) I'm Frank Casciato, I'm
an exinmate out at Deér Lodge.
"I’d.like_tq‘respond—ta-Warden.Crist'on one matter.
He did in fact-bring Gary Quigg here toady but I'd like
to point out Gary Quigg:is. a very unigue.inmate, in fact
he-has a good understanding of law and for Wardern Crist to
hassle Gary Quigg would-probably mean that there'd be
more lawsuits, more writs=of habeus corpus, etcetera.
If you bwought a Bill Sather (Phonetic) or a John

MaunoFJPhonetic), or someone else to represent the popula-
: . )

5

tion down there, iﬁaﬂéﬂiﬂxbemmareaexaetmin being able to
bringeautﬁWh;tﬁg%ésgﬁﬁgmGaryfQnigq; in faet, does file
a“lot-of wfits,lhe knows. how to file them and the average
inmate iﬁfﬁeér Lodge does not.

0. (By Ms. Smith) I'm Judy Smith from Missoula,
Montana. I think another mode of bringing some pressures
is the one that the Montana Indian Tribes has already pre-
sented to us which is a group that realizes it has certain

things that need to happen and bands together to get those
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to happen.

Going through the system is a niceiXalternative
in that you should try it, but I think relying on the
system to basically correct itself. is somewhat naive in

'
that if there are people who f£z=el-they have-needs that
aren't being‘met, they need to band +together and I'm glad
to see that Méntana Indian. Tribes has done +that and I
hope the women im-the state sare going-to do the same for
women offenders so T would say as long as you're talking
about a system that has it own interests at heart, you're
going to have some trouble changing those basic interests.

THE MODERATOR:-- Thank yvou for your comments.

We understand some of the people in the back can't
hear, so if you do have questions or comments, would you
please use the microphones?

Yes?

MR. BIGHORN: &Ernie Bighors, I'd like to ask
Merle Tucas a question if I might.

Q (By Mr. Bighorn) You indicated that you're
coming up with or proposing a -- some kind of a system
to help Indians off the Indian reservations, is that
correct?

A (By Mr. Tmcas) That's:‘correct.

0. You also indicated that you did have, or you've

tonducted some type of a survey?

< T BOULEY, SCHLESINGER, PROFITT AND DICURTI
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A Yes, wg did.

0. That was conducted off or on or near Indian
reservations.

A We:waere able to document  the number of arrests
that have bden made*an,Indian-pgeple(oﬁ or ‘afjacent. to
Indian reservations in the state in all of the major
categories. ...

0. Would. that document be available for the commission's
repori?

2. I would have a copy in my office, yes.

MR. BIGHORN: Thank you.

0. (By the Moderator) I'm curious, Merle, just from
the study that you’ve been invelved in, where does the
problem seem to be; is it in the actual apprehension} is
this where you pick up or %here,.maybe rights are violated
or is it.-actually once they get into prison?

Are theére any particular trends-you can share with
us?

ra
{, A I would fhinﬁ £hat the reason‘why the majority or

the majority of the Indlan people who are arrested or
e B e o
Mcarcerated are probably alcohol related, ==

o4
AN R IS T

Secondly; I th:nk 1t's once the individual is incar-

e S AN L

T o LT

,_.r% ARy,
cerated the individual lacks an understanding of the *

—

o mucu.a‘w

Montana judicial system, and I think, you know, if he lacks

that system, well, he certainly doesn't know how to go
.

BOULEY, SCHLESINGER, PROFITT AND DICURT!
OFFICIAL. COURT REPORTERS




70

=

‘rl\A)N._.._.,_.,_.._.,_.._‘.,_.,,_.._.

W 0 N o g~ W N

about, you know, getting adequate assistance in taking
a case to court.

And of course T think the other major problem ..

that is attributable to the whole situation is the fact -

that most Indian people who commit crimes off of Indian

T,

reservations can not financially afford.legal.counsel.

e LT ANy o

And one of the other things that I've neglecked
to mention was that the Indian population in the state
prisen, I would think that one of the reasons why it's
s0o difficult for that individual to be-paroleé, is because
the inmate can only be paroled to major Montana cities
or thoselcommunities that would be willing to accept and
provide Fupervision over that inmate.

Indian people, I believe, under existing state
status, can not be released or paroled to their individual
raservat[ons.

Now that, there may be a change in that but in
1974 the department of imstitutions would not allow ankﬁ
individual to be rehabilitated on hisstrespective reservation
because of the extradition process and the -- openly there
was some problem area there.

Maybe- Warden Crist could —--

THE MODERATOR: Warden Crist, you may want +o bring

that up te date.

MR. CRIST: To clarify one point, the Native American
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population at the prlson rlght now, as. of two months agoy,

AL e

e pESpeEa =

was 13.4, which is the dowest 1tfs~been.rn.gears. I would

= 2

really like to take credit for that but theregﬁwn@,way

L PG L e e T

that I can very frankly.
P LN TR RTINS S

e e A RER P I SRR PRI o T !

Wa don*t-control who-comes to the prlson7 the

AL e -

-“*cuurts*ﬁétermInEftha *”ﬁﬁ?ﬁkﬂﬁﬁfcmntrci*whc*ieaves the

T TN TR A VR et Y R et

prison, “the parole- board determlnes that.

N e BT I RS B Ty PR RO e

) I think that;there~was-a.recognlzed'prob1Em‘with

N -
the Native American offender in his release back to the
Sl e e , _

freed communitx. The parole board sess a man two months

before he's eligible to actually leave the institution.

He's. seen two months early to~prov1de the.txme‘for plannlng
\_

for the 1nd1v1dua1, where is he going to llve and where is

<z

he going to work.

Now, this problem of getting a plan where he's

going to live, where he's going to work, where he's goeing
T

togo to scheool, with the Native American- was-recognized

in the institution. Our Indian-selfhelp group, the

NgrtH.American Indian League, stggped,forward and they

haye obtained an LEAA grant, and this is in conjunction with

Y

the Flathead Indian Reservation, the prison, ‘the board of

pardons, and a few other agencies, but it's actuwally

#

ad@énistered‘by the In@ian‘group itself, and they, in turn,

have-hired twq*individuals who are both Indian and both

——

=y

exoffenders to spec1f1cally zero in on gettlng the Indian

R

—
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In addition. to. that,.the state has comeagarward
with funding for two job finders whose .specific job is to
get inmates out of the institution, once they've received
parole, so we currently have four people working on that
right now, at the prisom.

A I'm familiar with the Iﬁdian offender project out of
Flathead. Isn't there still a problem of jurisdickional
release in an individual to a reservation? - For extra-

dition purposes?

MR. CRIST: I think everybody in the room is aware

S

there are jurlsdlctlonal problems in the State of Montana
WMN

ot 7

but I can.not.really say tbat they have affected the

e P

Eaha

insgtitution or_parole;

We've benn able to work out on a grass roots level

e

with the reservations accom datlons;
= reservation

PR R

Another gxample of that is somebody mentioned the

™)
<§§E;; bird project JFere we're going to actually be able

to send. the 1nmates out ot the state to an Indian facility

in another state that's not part of that government type
of thing, so basically, we've been able to work out
cooperaktive agreemenkts between the reservations and

ourselves.

THE MODERATOR: Yes? I think we have time for one mors

W
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MR. PLOUFFEL: I'm Dennis Plouffel, I'm an inmate,
Montana State Prison, and an Indian. I'm also director
of North American Indian League and I'd like to respond

to0 a couple points brought up there.

One was whether an Indian knew his legal rights

and whatnot when he's picked up. Approximately 50% of

BAYAGE

the Indians that come in thers, .zbont. 30 dzys.afier they're

there, they'realize, why am I here? They-don't even know.

i R,

That's, wea'we. got to:work on that.. .

AT

We've got to provide legal advice to them before

e,

they come to prison.

P

I'm alse director of the IOD project, which is the
Indian Offender Diversiohary, and the Indian reservations
and the local sheriffs state to the parcle board they
don't want the Indian back on the reservations.

So they've come to us and we have to provide them- -
with a parole pl=zn:torone:of the citiss whichrtheyire-mob-—- |
familiar with, they have ne.faﬁily,'nn relatives, they've
going to a place that's like a foreign country :to them; born
and raised on the reservation, as a result, they end up
back in prison within a month, two months, three months.

And I've got all the same facts and figures that

T S P

Warden Crist has, as far as recidivism. The percentage of

inmates in the prison'né& have dropped. but he said he

adron,

couldn't take credit fort}this drop but T think Nofth American

T
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In;iaﬁ Leagueﬁéan,»and we're going to get working on it.
Thank you. '
THE MODERATOR: I'd.like to thank our panelists,
John Dicke from ACLU, Merler Lucas from the Indian affairs
office in Helena and Melvin T. Axilbund from the Americam
Bar Association's Commission on Correction Facilities in
Washingtor.

Thank you.

{Applause)

(Short recess)

(The following was moderated by Mr. Paul Spengler)

lTHE‘MODERETGR: Woildieveryone please be seated

so we can get underway?

1I'd like.to, in the panel discussion, we're going
‘to end the panel discussion we're going to have at 12:15,
se we can all go to lunch and to do that we're going to
have *to begin immediately.

The £itle for this panel discussion is legislative
alternatives, all of us are not going to talk about
legislative alternatives, some of us are going to follow

up some of the things that were discussed earlier in the
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OFFICIAL COURT REPORTERS

e



t

75

—

O 0 N O ;s WD

T T I
N RN NRBG B Y& o ® 0 = O

rights of offenders panel.

I am Paul Spengler,. the moderator for this panel.

I am the former coordisator of the corrections task force
for the Montana Justice Project, which is an abbreviated
term for the Montana Council on Crimina}. Juskice, Standards
and Goals.. We thought theirjustice.project would be a lot
easier to say that.

MAd I'm also a criminal justice lecturer at Hero
College in Helena, Mocrntana.

To my left we have Polly Holmes, state legislator
from Billings, she's going to discuss rights of offenders
and to my right we have the Senator, Tom Towe, from Biilings,
and he is‘going to discuss-the legislative process and some
legislative alternatives, and then to my Taxr lefi we have
Professor Vandiver, who is & sdciologyiprofessor at the
University of Maontana in Missoula.

I would ask those of you who have questions of the
people on the panel to please hold them for the discussion
period which will follow after everyone has made their
short presentation.

As the panel moderator I'm going to use my prercga-—
tive and kick off my presentation first and I assure you it
is going to be short.

We would like to finish at 12:15 so we can go to

dunch next door.

3
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{ MR. PAUL SPENGLER \7\\1
N.." ,‘j
g 3 w’_',,..nr”' -
A (BﬁiMr; Spengler) The rights of offenders can be

A e TN e 6 AR
P

ol %M"a

a subject of heated debate in corrections. Miuch of the

L e 7 SANER LI

g CSE TN

public belleves that~cr1m1nals shouldn't have rights, and

gt AT

R R aa g A A Y A o

demand more punishment. Others call for more rights than

N Rt TN YA P PEREREES el it sl R T PR,

present cérrectional practices may give the offender.

Caqug‘}n between these opposing views arge Montana

2,

éorrectional administrators who must '‘protect the constitu-

LIS

BTN TN YN T e, gy v,
vz
e a2 1L

tional and statutory rlghts~of offenders while malntalnlng

Py ay

T e B O Y O Al mf*‘u-vl“ksnuh
L1l

oxrder and discipline.

= 5%?::3225 rights are constantly being interpreted
by the courts both state and federal and reamss of material
have been written on this often-volitile subject.

Mr. Axilbund, who was on the committee earlier, re-
minded us that just about every committee who has or is
studying corrections has its special set of standards on the
rights of offenders plus other areas in corrections.

The preoliferation of case law illustrates. the need
for Montana's correctional administrators to respond to the
law in order to prevent judicial inktervention.

Administrative convenience must not justify non-

——— orrat

compllance w1th an offender s rights. leflcult as it

ety v on SRS

VR ® ARy

may be, every effort should be made to insure that offenders
RO ISV o e s e e et e mtn?

are g{izfe? their rlghts under the law. If we protect the
W

T D AT e had
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rights of the minorities and powerless, we, in turn,

strengthean our own.

AR

Rights must berconstantly secured in a free society.
Permitting the erosion of rights, even amongst criminal
deviants, may hasten the day when all of our rights are
corrgspendingly diminished. But even the most conscientious
corrections person may be confused as to ‘what rights .
an offender has and how they should be implemented.

This is where the corrections task force report of

e g

S e

thée Monkana Justice Project is useful. And I hadve this

little doéument before me, it's nét‘a little document, and
I don't have a bunch in the back, if anyone is interested
in the corrections report, I understand tﬁere dre extra
copies at the board of c¢rime conmtral, unfortunately in

Helena, youl.donld write there and passibly-secure a copy

. for yoursekfi oF dom™t~have any -extras with me-today.

The committee studied corrections “in Moantana for

two y§3£§.and.published its reportwlébtnyear,

A major chapter in the report is the rights of
\_______‘,.—-—‘""‘" Rt don e N

offenders, which consists of 19 standards a lot, and I'd

like to define what we counsider the standard to be.
cacpere P i g “*N

Standards serve as specific levels of performancn
Mm AT s ot

'Wlth,whlcb to compare present=gract1ce when deallng with

AT oy

offendenguand thelr rlghts under the Constltutlon,and state

R LI 5

and federal law. Some stan&ards”may~be useful

R T y P
AR PR IS Tty oy "Q’bum
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or are merely implemented, others may serve as a reminder

of what should be dene«in the near future, all standards

were written +to be used and not ignored.

]
i

The rights chapter is too lengthy to discuss here

Sl ST,

but I will talk about four standards to kick off our panel

discussion.

o ‘S,Lrgmarﬂ':mw"{:‘v"‘n‘

.. ,And these standards have to do with access to the

S S

courts, legal services, 1egairmaterials, and lastly on
»mwn::*i‘} L i xrver .

2
y g\, X

ccess to the courts gives offenders;the right

to challenge the legality of their conviction or confinement,

e

seck a remedy for unlawful treatment or violAtién;of
rights while under correctional law, correctional control,
I'm sorry, and to seek relief from civil legal problems
and oftentimes priscners -do have civil legal problems and
we don't sometimes consider those when we're talking
about litigation in the dourks. '
The standard calls for %ransporting offenders’to
the courts if the need arises, consistent with the reason-
able requirements of correctional security.
And the courts may order the transportation.

£
{iégéﬁffsnders should have access to legal help from

e

attorneys and counsel substitutes who are law students,
[ S . earziar,

correctional staff, inmate paraprofessionals and other trainef
paralegal persons.

These legal services may be used in numerous

— —
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circumstances such as disciplinary proceedings in the
[

correctional facility, that impose major penalties and
deprivation, probation revoca;ion and parole grant and parolg

revocation hearings.
t

Anda challenge to the conditions of treatment or

BSOS oy

- A animite

confinement. Help from other’ inmates should be.prohibited

OB

only if legal counsel is reasonably available in an

institution. Cag£§ctional‘staff should assist inmates in

making confidential contact,wi#h attorneys and lay counsel.

This includes visits during non-normsil imstitutional

hours, uncensored mail and‘phéne"calls, Inmates should have.

————

e et

access to law materials to help themselves with their

" Mg

legal problems.
The prison is, .increasingi.. iks. law Iibrary but
this standard could present pfoblems‘in county jails.
The task force decided that local law enforcement
agencies should make arrangements for inmates of jails

to have reasonable access to.iegél materials. But if this

does not mean that a sheriff must stock a law library

as the warden does.
i i
(E}The last standard I'll mention here has to do with
.M‘M .

st

searches, a vital tool of coréectional control. The -
~ o : a 3 - N %,.ﬂ
American Civil Liberties Union has stated that, and I
T et i

\""'--——f"‘ ‘ . ' . . . | P ‘.
quote, substantial limitations on one's privacy can be

expected in prison. But this is not inconsistent with

VRGO
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reasonable rulsés and procedures made known in advance
to the inmates, unquate.

The standard calls for offenders in the community
to be subject to the same search and seizure rules
that apply to the general public. Ali state correctional
fac;}ities.should make a plan for regular searches of the
facilities and persons, and unnecessary force should be
avoided as well as embarassmémt.or indignity to the inmate.

“%échnoicgicai deviges should be used whenever

possible instead of strip-searches and lastly, the search
plan should be published and all searches should be ordered
L;nly—by~t5pﬁmanagement officials.

Later I will ask som= questions of the panel if
there aren't any from the. floor, to kick off the discussion;

Now I would like to introduce to my left, Polly

Holmes.
T N
i MS. POLLY HOLMES e
\\“Nww’mﬁw—mmw-”ww -

B (By Ms. Helmes) MOQE;SfMour corrections systems
in America, I believe, are themselves. fostering crime.
o B e eteemee
We are methodically cultivating an ideal soil which —-
e ——t: . .

in which future crime.will.flourish.and grow.

————

The corrections system, the traditional corrections
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system, is bullt on the principle that an offender can

best be handled by conflnlng him to a bulldlng full of
Mw o T

dlsturbed, hostile, resentful lawbreakers, 1solated

from normal soc1ety, normal family and sex 1lfe and from

LT

—F

all respon51b111tyr and: that after years of this he should

be expécted to step back into the normal community and

behave like an anéel.
‘ :

We. are dreamers.

William Leek, Dirsctor cf the South Carolina Depari-

——‘NW
menkvofi-Corrdctionspidaysi.. goy, there is massive ev1dence

that general imprisonment as it has been applled in this
A AR ’ 3

country, is a major contrlbutor to crime, not a deterrent.
W‘W
Now, ‘if it disturbs you that I should include Montana

in this kind of a castigation, then I'm illustrating, with
you, exactly what I want to talk about in regard to the
clients of the system.

If I should batter away at the system for which
several of you work, implying that your lives may be
invested in the wrong goals or in an almost impossible
assignment, yvou could becoms so defensive and resentful
that the attitude you'd come-eonk with would be more negative |
than if I hada't said .anything &t all.

And this is exactly the way negative feelings
work in the clients of our system. Those of us who complain

about the system are like the little girl who got dressed

BOULCEY, SCHLESINGER, PROFITT AND DICURTI!
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up in am angel cosgume on Halloween night and knocked

on a neighbor's door and he came, a nice neighbor came to
the door with a big red, shiny apple and dropped it in
her paper sack. And out from —— behind this angelic
little mask came a not so angelic little voice, saying Mithten
vou just busted every damn cookie in my bag.

We:.kell our corrections people what we expect
them, we, the public, expect them to do and then, when they
do it we complain that they've busted the cookies.

Wall, what about. it? Is it possible, within our
systemn, io correct crininals? Can we get the apple into the
sack without busting the cookies?

i think there are some more realistic ways to go
about it, and we need to find what those ways are. The
best way to start is by appreciating the fact that most
of the employees of the system are krocking themselves
out, often against impossiblée odds, to do the job that
the public-has giver-tiremr to do, through the legislature.

What is needed is for the public to give them a new
job analysis. We're simply going to have to.find a more
realistic way to treat lawbreakers.

Here in Billings, Reverend Ken Mitchell, among
others, has found a more effective way. Ken Mitchell
costs the state zhsplutely. .nothing, and yet he does more

in six weeks in our county jail, and I think our county
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attorney and the judges would agrse with this, than 20
years of whakt we call correctional programs do.

What he does is to meet the client where he or she
is, with a stomach full of very negative feelings, fear,
g;ilt, énger, hopelessness, feelings that are always
present in any, anyone-ﬁho has been arrested..

Ken accepts those feelings and expects them and
encourages the-people to-express them: <But-he-lets the
person-berwho he isy and encouragses -himto —= to apprecliate
himself and the other people in the group, and helps him
to get out of his system the rage that is clogging his
thinking, and as a result, the client gets to the point
where he can figure out for himself whalt he needs to do
to change his behavier and become a - more :cooperative
citizen.

This method works much better than either sheer
punishment alone or telling the person how inappropriate
his behavior is.: Pﬁn@shment has two purposes, it can
provide shock value and it makes everybody feel that the scor
is even.

‘It makes us, the public, feel better because the
éirty rak got what he deserved. But it does not make bad Ted|
peoplgd gded. ' . . i

i T, £
s 15 3 O M R TR,

TR
Last month our county attorney, Harold Hanser,

reported that 85% of our thefts in Yellowstone County are

[y
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committed by juveniles.

Now, set next to this the fact that his office
deals with five to seven case$S of severe child abuse every
week, and only about 15% of child abuse cases are ever
reported. Now, at what point, at what age de we stop
feeling sorry for the abused child and start blaming him
or her for responding to that abuse?

You have nothing but sympathy for him when he's seven
and scared and silent and too small to defend himself,
but how do you feel about him when he*s- 12 and he's beginning
to strike backy:when he<or she begins. . to do what anybody
would do under the circumstances, éhen sudéenly we change
our entire attitude. toward him.

Now we say, good encugh for him, he should know
better, he brought it on himself. We forget that he's
been repeatedly hurt until he's socially sick, and he's
goin; to continue to be sick until somebody comes along
who cares, who has the time to listen to him, and who knows
how to help him.

But he's not likely to get that in our system. Once
he's in jail or reformatory or prison, there is no safe
way to express his feelings of frustration and despair
and resentment and everything else. He can't-cry or he'd
be ridiculed bg his fellow inmates. He can't yell or hit

or run because he gets sent to the hole, and that's not
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onlyfmiserab;e, it*s -- ik's -- takes away his good time
and it, sometimes, ‘fmr thisstate, lasts a long time, in
the invisible bowels pf our system.

We force him tp put the 1id on his feelings, and
this is the worst possible way to treat human feslings if
you ever expect to change them from negative to positive.
The feelings of fear, anger, helplessness, are an ever-
present reality, not only to the clientlbut to all the
officers who work with him and if we donit'learn how to

handle feelings comnstructively, we're simply storing time

bombs.
7 The second change that needs to be made is that we

§
must deal with individuals rather +than categories. At best

we've defined offenders by their crimes. At worst, we've @g?
2
defined all offenders by the worst of their crimes.

Judges have made the decision as to whether an

18-year old boy should be sent to Deer Lodge on the basis
of how much the o0ld car was worth that his buddy stole in
his presence, which made him an accomplice.

Much more attention was given to whether the car
was worth $50.00 or $150.00, which would make it a felony
and make him defined for the next X numbeéer of years, as a
felon, than was given to whether the boy was worth anything
or not.

BEach individual is a separate, unique entity, and if
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that unigue human entity has not been recogmized and
cherished and encouraged to-express itself, a natural
result of this deprdivation is crime, we should be expecting
it. -

And to punish the person by givimg: him the séme
dehumanizing treatment that he's had all his life is not
going to cure him. Itﬁs’going to make him worse.

The only way to turn a bad actor around after his
initiat short shock treatment in jail, is to Eailox
his treatment to his or her particular needs. We should con-
centrate not on what he deserves,ﬁbut what he needs in
order to go straight.

Sixty to 70% ofi the:people in our prison are:
there because of alcchol or drﬁg‘relate& crimes. Many
of these people need programs like the lighthouse program
at Galen (P) and it would do a lot more for them than
sitting in prisoﬁ for an extra five years. 83.4% of the
people who were paroled from ou& prison in 1976 were
first time" felony offenders.

What the-average-offender needs is first, swift,
sure, certain, short punishment. At the first sign of
criminal behavior, even if he's only ten years old,

I'd rather see a ten-year old spend a night in selitary
confinement and then have some help than wait until he's

18 and put him in jail for a year. It doesn't take long in
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solitary confinement to make a person wake up to the
realities of life and recognize that he needs some help,

and then follow that with persenal, individual, caring
attertion, tough *evey iEF yourwill, in the community by someq
who's not a member of the person's family and who is not
there, whp. is not paid to judge or grade the individual

but who's jﬁst there because he knows how to and wants to

help. v

The- third ch ggkfgif needs to be made is that ;;hxx\

i e I g
must quit training people to be wards of the state and
\MW . . . .
start training them fo;;53§99n51b111ty. If, instead of

g e EReL

\___/“""—/_,

taking care of the offender for long perlods of time by
oy u‘w
feeding, clothlng and mak1ng~hls decisions for him, in an

s e

R T A

unnatural, undemandlng, meanlnglﬁss soc1ety, we tralned

3 SRl AR A LT SR U A e M S T
AT

P e
him in responsibility under close supervision, of course,

in the community, where he would have to learn to

TR

support himself, hls 5 family.,..make reskitution for his

- LR AR
B g

crime, we would be reducing crime instead of preparing

o, . ;,w'b:"fi:k‘*“’M,B’J.::Nﬂlia‘zﬂh‘:fyfs BRI s &

the person tgwggiz on it.

o

And in the long run, it would cost less.

A

In the area of changing people's behavior, there

- o’
Mot g o

are no experts. Any of us, all we can do is testify to
the things, the experiences that have worked and those that
have not worked in our little corner of the system. And

there are many programs that have worked remarkably well.

ne
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At the Colorado State Reformatory, the goal of

e, e Loz AR T S YT 4™ AN SIS g i I SR BN R e
punishment has been replaced. They've developed an
W iy iipige-: ‘ e RN e ‘ o p— ST RIS

incentive program that primarily rewards good bshavior

e e S e R P B I e R R PP oS
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instead of punlshlng bad behavlor. They!ve eliminated all

FYERRINS

e el

guardian forms, they've developed a variety of treatment

and training alternatives and they're using a security

e

e,

darpeved

e
‘z,“,— "N

external watching.

And after five years of this program, the results

are amazing. And Reger tells me that the program in
W%

"3

Montana State Prison is mov1ng in thls dlrectlon and I'm
. —— - — . o Weigm

dellghted to hear 1t.

e

At San Francisco County Parole Outreach Office,

four of the five case warkers areg themselvessexonffenders

who understand the clients and speak their language.

Theirs is called the most realistic crime preven- 'igé?
e

——

tion program in the city. Their director says on the basis s
of his. tén years work in the system and I quote, Z0%
of all jail inmates, if given adequate supervision,; would

not neéd to be incarcerated: And he suggests that we use

more exoffenders to work with prisoners.

$
\

It would help in Montana if the legislature would)
do some: innovative planning, but don't count on it.:
Politicidis make political hay out of being tough om crime,

it's the bestvway to get reelected. They love to argue that 1

[P o
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there's no point in_spending‘more.money on rehabilitation
because nothing works. They love to misquote that. That
simply isn't true.

What has been done in-coercive situations, in
cohesive systems, hasn't worked, rehabilitation, while a
peﬁson is in prisdany., doesn't work very well. But lots
of thfngs work where there is,~A, flexibility, and B,
¢reative people who care.

You know, there's. a test for insanity. You

take @ patiernt into a. xoom where ter is overflowing
onto the floor, from a faucet, and if he turns off the
Bl e o N

water and “starts to mop, then he's all right. But if he
\\__‘_‘...‘--’—‘ i . e

S

starts mopping and never turns off the water, you figure

maybe there's semething wrong with him.

> Mw‘

Well, 1've heard dozens of dimpasiionedrspeaches

in the legislature crying mop up crime, build bigger
prisens, give longer- prisonx terms, eliminate parole
and furlough possibilities, let's get these criminals off

v

the streets.

But_when somebody.brings.a bill in that would
start turning off the faucet,. we-don't have enough extra
e W

money for that kind of thing, just send them to Deer
Quey | | ust :

Lodge, what else is that fine new prisop.for?
We finally have one single halfway house starting in

Missoula, we're about to have one good female facility in

BOULEY, SCHLESINGER, PROFITT AND DICURTI
OFFICIAL COURT REPORTERS




90

joy

D ) T T S S S T o S e N T w i v e =)

0w 00 N o0 o N~ WD

Billings, we're beginning to develop deferred prosecution
programs- in several communities in Montana.
Ken Mitchell here in Billings is working out a

Ww —~
program with our courts to sentence people from our jail

cy
di; ectly to a reevaluatlon ccunsellng*group. We did

retmgme

get a prerelease work study treatment fuvlough bill through

in '75, it allows for individual contrackts with daily
Pl e SRR Mf“dmw

sponsors, and there are some rec1plents of that bill here

today, we got the blll through in '75 bﬁE“EE”/iegislature
e NS Y et -

W‘w
didn't provide one penny for theﬁggglal services that are

B i T IR B m‘“&u‘nu._%
R T

necessary to make it work.
e TS

o s T

So, there have been only, I think 15 people since
'75 who have gomne out on this program, and not one single
one of them has violated, there's not been one failure
in that group.

And yet we've only had 15.

Nationwide, w&rk release programs have been over
80% successful, according to Ronald Goldfarb's national
study, maximum benefit was achieved by those falling into
thE'poarFr~riSk‘categories, they succeeded at much
kigher than the expected rates.

Now, nobody thinks that all the people in our
prisons should be turned out into community programs.
Psychologists seem to agree that 10 to 20% of the people

in our prisons are for all practical purposes unrehabilitable
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This is the group fior whom prisons are needed for long
periods and probably always will be, but George Bito
(Phonetic), past president:of the American Correctional
Asscciation, says, if we're honest with ourselves, we'll
admit that our massive prisom buildings and time-honored
security measures are actuzlly designed for a small per-
centage of our prisoners, 25% at the most.

i The best interests of the majority of our inmates
as well as those of society, would be better served in
intelligeﬁtly'désignedfcommunity programs. Only one in
418~eriminais-actualiy goes to jail for his crime. All
the rest get away with their crimes. And of course, if
they didn't our jails and prisons would be ridiculously
overcrowded. s

And we'd have to enlarge them.

But it's the young, the poor; the-non-White, the f{

no so smarkt, who get behind the bars and these are not

always the people who need to be there.

e

They are the ones who need the most help and in the

most cases they're not getting it. And so we go on mopping.

We go on pouring millions dnto prison buildings

and almost nothing into mobilizing the free resources that

are available in our communities. And the resources are

there, volﬁnteers are ready, many have already been trained,

people in dozens of communities in Montana want to be furloug

m.wu“;

r

%

o
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sponsors but they don't know how to go about it.
There are several statewide civic groups that have

studied corrections recently and could be mobilized. The

Montana Association of Churches has formed a prison relations

task force, whose primary goal is to provide a welcome
family -- a welcoming family in every local church for
prisoners to comé home- to. -

Montana~is in a unigue positiom to lead the way. If
we took advantage of -thes resources in our local .
communities, and trained and organized volunteers that are
available, we could go along with human nature instead of
bugking it as we do now. We'd be involving the community
instead of plagating it by removing its problems from its
sight end we'd be turning off the faucet instead of spending

4

more and more on mops.

(Applause)

THE MODERATOR: Thank you, Representative Holmes.

I will ask you to hold your questions until the con-

clusion of the presentations.

Now we have Senator Tom Towe.
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MR. TOM TOWE

A (By Mr. Towe) Thank you, Paul.

I almost would just as soon turn over the rest of
my time to Polly, I think -she has far more wisdom than I
in these matters. She has certainly done more study of
these things and has an awful lot ¥o contribute éﬁd I
certainly hope we can listen a little bit to what she has
to say.

Let me make a few remarks today about the history
of Montana's prison and its -- and the legislature and
the legislative response to corrections in Montana as it
relates td, primarily to the prison.

I became iﬂtereSted and involved as early as 19262
when the prison bond issue came up for approval by the
voters, and by the way, it was rejected at that time.

. I supported it at that time. But let me go back a
little bit further.

To really understand what's happened in Montana,

T think it's important to go back to the history of
corrections in Montana, at least to the —— prior to the
mid '50's. At that time, as one eminent person in the
state, now a district court judge, referred to and used the
term, we used to have a bunch of sheep.hérders who were

prison wardens. In my opinion they clearly were not capable,
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were not trained, did not understand penology, and simply
sat there and made-things, £ry and make things go as
smoothly as possible without any waves being created.

Well, it didn't work because in 1956, as you may
recall, we had a prison riot. That awakened the people
of the State of Montana and they were very concerned that
something be done about this situation. 2And as a result
of that, a lot of public opinion developed, and commitkees
were formed and I'm not sure of the background, but at
any rate, a bill was introdu?ed‘and passed in the
Montana Legislature; and I t@ink that the date was 1957,
and that bill provided that the prison warden must be
someone who is trained and sxperienced, not just trained
or not just experienced, but both, and that was really
the beginning of the modern eéra of penology in Monkana, I
think.

As @ result of that, a wide search was made for a
prison warden. The National Prison Association was asked
for assistance and helped- in-that regard, I think over
100 applicants were taken and- Warden Powell was chosen, some-
ene who clearly was trained and experienced in the field
of penology.

Warderw Powell. came into the Montana prison, +took one
look at it and found out tha? the con ﬁosses were running

the prison. Thathﬁhe prison officials and guards had no
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control of what was going on, who was assigned to what
work detail, no -- *there wasn't even, at that time, any
educational program in the Montana State Prison, at all.
And there wasan't -- it was just about that time that the
first chaplin started coming into the prison.

That¥%s how far behind we were.

Well, Wardsn Powell immediately terminated the
con bossssystem and there resulted the prison riots of
1958, because they didn't stand for it. Those were finally
put down and the administrative staff then did control
the prison and has ever since.

But unfortunately, at least in my opinion, at —-
a few years later and the date eécapes me, the exact
date escapes me now, I think it was 1962, Warden Powell
was fired, gnd Warden Estelle was then made prison warden.

l. Warden Estelle was a former deputy sheriff, he did

not have the training or experience that was required under
the statute, and therefore he was made acting warden.

However, after a few years he was named full warden
on the theory that he, by that time, had obtained the
experience.

Well, at least that's the way I understand that
matter to have come about, we did have some, I think
unfortunate situations that developed during the Estelle

period, we had the problem of Dan Cheetle (Phonetic) and I
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had been contacted on a number of occasions on that, we
had the march from Rothy (Phonetic) Hall one night when
Deputy Warden Dwight, I think it was, in charge of an
escape attempt at Rothy Hall where the people were marched
into town without any clothes, and those are the typeé of
things that I just don't think should happen in a modern
penal system.

The next big thing that happened was Warden Estelle
came to Montana and Warden Estelle, in my opinion, was a
very good warden. I think he is one of the -- without
any doubt the best warden that we've ever had in the
State of Montana in our prison.

And he -- and no offense to Roger Crist, who I think
has taken a lot of the lead that Warden Estelle started and
I think he’s followed up- on that very well.

That has made -a tremendous difference, I think, in
the attitude..

I was there in 1962, I went through the prison on
a number of occasioms at that time, and I've been there
recently, and the difference is striking. It's over-
whelming. The emphasis on security is no longer there,
and that is significant, I think.

The emphasis is ih~a different direction. But the
point is, where are we going and what is happening?

In 1962+ supportad the effort, the bonding effort
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to pass a bond issue to construct a new prison and I
thought it made sense at that time.
But at the present time, and when the matter came up

again in 1973, I changed my mind. And I believe there's

some very good reasons for that change. By 1973, the prison

population had dropped, it was less than 300; I think:it
got down as low as at one point 256 or 257 people in the
prison. That was significant. The earthquake, as you
may recall, eliminatéd one of our cell blocks because it
crumbled, and we had to double up as -- it was at that
point, as I recall, the new dining room was built

and they put bunk beds in the 0ld dining room and

there was a really crowded situation at one time.

But by 1973, that crowded situation didn't exist
because the population had come down guite- sabstantially.
And I was convinced at that time that the emphasis should
not be on bricks and-mortar. And it seems all too often
that state legislators-and others get wrapped up on this
idea of building a monumental building and thinking that

that solves all the problems, and in my opinion that does

nokt.
And I was afraid that if we built a new prison and
the requpst was for 3.8 million dollars, much of which was

to come from federal revenue sharing, that we would all

of a sudden say, aha, we got our problem in penology and
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corrections in this state all taken care of, we don't

have to worry about. anything anymore, and all of the
emphasis.towsrds- really improving corrections -in Montana,
prison referm and all the.other matters would be forgotten.

And that's why I was concerned and at that point,
then, did oppose the comnstruction of the new prison.

I was not successful, the new prison was authorized
in 1973, they came in for another request for a supplemental
in 1974, that was authorized, and another one in '75, and
I think we're up, by 1975, to approximately five million
dollars for the prison.

In 1974, however, I said okay, if we're going to have
$500,000.00 more money for this new prison, then I want
an equal amount for community corrections. So we don't
forget thatk other aspect of penology in the State of
Montana.

And I was unsuccessful, buk I did apparently
receive quite a bit of -support, and I was very pleased that
the administration, the department of institutions, with
the support of the governor's office, came into the next
session of the legislature with a request for an appropria-
tion for enough money for three community correction
facilities.

And T thought thdt was.a step in the right direction.

But we were able to salvage, I think, only one out of
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that —-- out of that appropriations session, but in the
1975 session we did in fact obtain for the first time an
appropriation for a community correctioms facility. That,
I think, was a step in the right direction.

It's taken a long time t6 get that underway, but
we finally now have such a facility in Fort Missoula and I'm-
very pleased:that that program is — seems to be working
and underway.

But let us not forget that we still have that
obligation to loock beyond the bricks and mortar, and I
was véry disappointed that in the 1975 session, I mean '77
session, we came back into the legislature and learned of a
request for another- 348 million dollars. Interesting, the
exact same amount as the original prison appropriation,
for a new building at the prison for maximum security or
for stronger security.

And what was that all about? Well, apparently,
and I'm not sure whether this can be traced back to a
particular meeting in Helena, but I do think that meeting
was significant, apparently when the prison appropriation
was passed in 1973 and the architects were first hired,
there was a real serious concern on the part of the
committee that was in charge of approving the constructioﬁ
at the prisén that we might lose the appropriation if that

money didn't -- if the building didn't get* underway by the

BOULEY, SCHLESINGER, PROFITT AND DI1CURTI]
OFFICIAL. COURT REPORTERS




100

W 0 N o o W Nk

10
11
12
13
| 14
15
16
17
18

19

20
21

22

23
24
25

1974 session.

And I recall I was at that meeting and apparently
there were a lot of people who were very concerned that I
might try snd introcduce-a bill to take away the whole
prison appropriation-in 1974 session.

That attitude, I think, was conveyed to the archi-
tects, very well, and I believe the-architects came up

with a plan which was an excellent one, and I believe

that -- I think they've done a really good job, the job that

they did in designing a prison,>I think makes sense.

It allows for individual treatment of the prisoners,
it allows for a little bit of privacy, and it allows for
the flexibility that's needed with the segregation that's
needed, I think, in a modern prison institution.

' But apparently there weren't enough bars on the
windows, and there weren't enough cell blocks, and things
of that nature, and consequently, the legislature was
askei to appropriate another 3.8 million dollars for that
kind of a structure. Which the legislature did in the
1977 session.

So I'm still worried that the legislature is not

goinq,in‘the right direction, I'm worried that we're not

P i

putting the emphasis on programs, thaélwe should, the

- e

types, of things that Polly was talking about, I think,

makel sense, I think we've got to recognize perhaps there
P o . A

appds
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Mdst of the people have trouble keeping a job and

V %
»

they need help in this area. And I don't think that we're

; prdﬁiding'them with the help that they'really need, and

I hops that the legislature will try and work in that
direction.

I think that the idea thaf Polly made, mentioned
earlier, makesra lok of seanse, that we should make more
use of our excons, the people who have been through the
system, they know the in's and out's, they know where
people are likely to fall off and they know where they need
a little more help and a little bit of push and they know
where to be firm and where not to be firm, and I think that
that can be utilized very successfully as it has, for
instance, in the Fort Des!'Moines program in Iawa.

We are very impressed with the program in another
part of town that's going on right now, the corrections
institute and some of their suggeskticus.and speakers'
suggestions. So I think that thére are some things that
the legislature can do, and I hope that the legislature
will do. But at the same time, I would hasten to add that
I think, with.people like Roger Crist and others who have
worked very haird.in kthe. corrections system, we've come
a long way from 1962 apnd from 1955 before we had really

capable peoples handling our corrections in the State of

Y
H

« g
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Montana.
THE MODERATOR: Thank you, Senator Towe.

Now we'll hear from Professor Vandiver.

PROF. RICHARD VANDIVER

A (By Prof. Vandiver) We came here today to talk
abeut rights of offenders,  rights of peopls, and I wish I
had-a lot of good, pat, easy answers for you.

If you'll allow me to give you a reminder -of your
basic course in civics, we've got-a government that's based
on three different units that are theoretically supposed
to0 work as checks on each other, The executive, the
Judicialand the-legislative. -

Idéakly n=sw programs, new ideas for handling
social problems should come out of them, but they should
act in various ways to check each other to make sure that
the basic rights of individuals do not get infringed upon
in the generation of those prog;ams and in the carrying

them out.

But we're faced, it seems to me, with a situation
in which we've got a governmental structure that is not
working as a system nf checks and balances on each' other,

they're all sort of, acting like they want to ignore the
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problem.

One of the- basic problems we have in trying-to
assure rights of people is the problem of accountability.
And our gov;rhment has érown so big and so bureaucratized
that many of the people involved in it, in all levels,

are not accountable for their action.

It's not enough for the executive branch to be held

accountable simply by an election every four years of the top

administrator. It's not enough that the legislature is
held accountable onlg;thrnugh,elections eéery two or four
years or that the judiciary is held acecountable every six
years with an election.

Somehow the whole system has got to be made more
accountable.

All of the various branches, I think,. like to take
credit for some successes, but they don't want £o be held
accountable for dragging their feet in various areas,
and I'll talk a little bit about some of that as we go
along.

More specifically, I raise the question of whether
we can count on legistative alternatives‘for*praviding

basic guarantees of rights of -offenders or anyone else.

There are some problems here, I have some suggestions to make

this morning, but this is not a panaces, -thare-have.got

to be other checks and other balances that are brought into
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effect.

It seems to me that one of the basic problems when
we're dealing with correctional agencies is paritly their
nature. Correctional agencies. are, by nature, a coercive
part of ‘the crimimal justice system. The whole criminal
justice system in so far as it deals with human beings
eventually makes & decision that somebody has offended and
therefore needs to be coerced by the state.

Now, one of the best legislative altermatives; in
my opinion; ‘that could be brought about, is a provision of
general alternatives for people in the community so that
they would not have to nearly so frequently come into
contact with the criminal justice system:

One of the ways of dealing with this is to get rid
of some of our old meralistic laws that deal, in essence,
with the private behavior of people, allowing people to be-
have as they want to as long as they don't hurt other folks,
and we see, in recent years, more and more people being
coerced by our correctional systems and our criminal justice
system in general, who have not really been serious
threats to the rights of others in the society.

The legislature, it seems to me, needs to take a
posikive approach in getting rid of some of these laws
vhich put more and more people under the coercive umbrella

of the criminal justice system.

= BOQULEY, SCHLESINGER, PROFITT AnD DICURTI
OFFICIAL COURT REPORTERS




kel

106

O 00 N O O A W N o=

N N N e e e e e e
@ﬁ%MHOKOOO\I@UTPWNHO

Another thing is to provide more alternatives for
disadvanktaged people, if our legislatures would pay more
attention to providing jobs and less with building
buildiﬁgsw for prisons and so forth, we'd all be betlter off,
I think, and we'd havé mach less need for those corxrec~
tional facili¥ies.

B}t more concretely, let's loock at some of the
problems. I think Roger Crist pointed out this morning

one of the basic problems with correctional agencies. That
is the problem that they're basically bureaucratic ggencies

without control over their intake.

I we begin to look for legislative alternatives

for providing rights for offenders, and look. solely at
N N ) e T TSR
correctional agencies, we're-lookimg-in the wrong place.
e : v

L

For one thing, we have to deal. with the people who
place those individuals in --undernmeath~the ‘control of
the correctional agencies. That means that we've got to
begin to expect the legislature to provide a check on the
judiciary. And I don't mean in the sense of more mandatory
sentences, I mean in providing alfernatives and to
limit‘the options of judges for sentencing more and
more people to correctional facilities.

Qngxgizgzzftive would be o provide sentencing

councils which can operate on the basis of professional

.o : R

judgment rather than under political pressure. Most judges®
P R e
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decisions are simply political decisions made in the
interest of trying to placate the community, and in many

ways, that's based on a lot of emotional feeling at the

time. )
A cqfffifigﬂiiﬂgggggi;mgr sentencing councils,
cauldlgggyidghgg;e professional judgments about what would
—~ -

o,

be in the best interest of the individual.
\_____.’___’—/"—"‘-s..,\

Another option would be to sentence all offenders

to the correctional authority which would establish the
e e .

type of treatment and/or incarceration for the imdividual.
..-.—./-/-M\.._.______ e T Pty

That is, allowing that correctional authority to

make the judgments. about what kinds of sentences should
be carried out for the individuals.

Basically, the State of Montana has what I regard
.as to be adequate laws guaranteeing civil righits of
offenders, and in the constitution. As was already
pointed out, an offender in Montana under the new criminal
sentencing procedure, retains all of their civil rights
except those taken away by the judge at the time of
sentencing, and justified by the judge as necessary for
pxrotection of the community.

But how do you get pebple to uphold laws? Basically
we have to do that through previding some sort of policing

procedure.

One of the things we need in Montana, in my opinion,

UV
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is a policing authority of some sort that will police

correctional ageneies.

" What I'm talking about is not a group of uniformed
-
policemen but @ rale of. a. person.such as = correetfFons: -

advocate, which was advocatst or discussed :by.the Montana

Justigf;gggﬂggxa;corﬁeeﬁéensa%askqforce.

. . This. would previde.for a procedure for anyone in the

Ve

system, and I'm referring not only to inmates, but also

DA e = R

to correctional cfficers, who have complaints, who have

ORI A e A

grievances of various kinds about violations of rights

ERE IR TN md

LTy . Y

and so forth. This procedure would st up an independent
Mm e s

s

group under -- not under the control of the~departmen£ﬁof

ORI O XA

s

institutions or the executive branch.but someone who would

SR,

look at and possibly the correctional agencies se ?hat

ey ¥

H

individuals’ rights can be guarantesd to them and.correc-—

tional programs can be held accountable for their violations

B s -8

of people's rights.

Another option, legislative option which I think
needs to be developed in this state, is one that has
concerned me for some time, and that has to do with the

tremendous vielations of rights of juveniles. I believe

T i,
legislation should be enacted to control the informal
..M-m...,,__ o . - .

intimidation of juveniles BY‘juveniIe probation ocfficers.
e ——————r A I A A S e rg g, .

Mogﬁ of the violation of the rights of juvenifés

does not take place in court or in institutions, it takes

e
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place in the inner sanctum offices:iof juvenile pro-
T b N N

bation officers.
Legislation should be enacted to make certain that

AR ary,

juvenile probation officers be held accountable for their

e

decisions, their a 1532 y‘thefprocessxng'of'juvenlles,

I woutd_argué&thatﬁguvenile probation officers or

o

that juvenlle probation. should be placed under the.state

reprmrre e A

executive, that is the lelSIGHOQf corxectlons, and that

s AT

AT 1 1y g P S CS ST O TR

every juvenlle brought by the pellcb to ﬁhe prebatlon F%i

officer be given complete and total -statement of the
e e e =

available:! alternativesz

et tvA AR ST e

Accountabifity-for the renderIng'of services or

RSt e

restrictiog of the life situation of the juvenile should

be 1mposnd on the juvenlle probatlon officers....Juyenile

T G

probation officers have to be responsible, it seems to me,

Wtz

to more than simply judges.

make use of the recommendation of the Montana Justice
W

Project corrections task force princple that minimum use .

Another option that I would suggest is that we Gﬁ?‘
P

be made of institﬁtianalizatinn.
W

There are some go;a steps, I think, in the right
direction being taken in Montana right now. The community
correctional facilities that are being developed are good,
they're not a panacea, we've got to make certain that in --

individuals' rights are not violated in community correctiona
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facilities, because they can be just as easily violated there
as in prisomns. ‘

But. I think that we have to keep in mind the fact
that the more we allow individuals to maintain their lives
in the community, and not behind closed walls, behind
closed deoors in various kinds of agency programs, +the
more they're going to have their rights that ars guaranteed
o0 them by the state and the state law and the constitution.

I think we have to keep in mind that while the
Judge ‘administration right. now wants-to-take credit for
the development-of‘community”dorrectionsﬁprogramsy it's
been the Judge administration that's dragged its feet
for a period of years in keeping us oriented toward the
use of massive institutions for both adults and juveniles,
and now that there has beén saome agreement to azllow some
of this community correttional kinds of programs to develop.

It's interesting that the Judge administration
wants to take credit forit. But for many years they
have dragged their feet in all kinds of ways, the legis-—
lature likewise has dragged its feet, taking almost
total, well, guidance for its actions from the executive,
not acting as the check that it should have.

I think we have got to continue along this line but

do it in a much bigger and much breader kind of sense.

Ultimately, I really believe the more we develop
e SIS ) ’ T,
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of legislative alternatives to keep people ocut
. S e

from under:the control of the criminal justice system, the

more wa're going to guarantee those people their rights.

WSy

Lo

THE MODERATOR: ~ Thamk you, Dick.
Are—%hé%e any questions or comments from the floor?
There was a gentleman in the back? Sir, would you
please come to. the microphone, state your name and where
you're from?
0. (By Fr. Gregori) I'm EFr. Gregori of the College of
Great Falls.
When Senator Towe was. giving his presentation,
he mentioned, I belisve; -that: Estelleé. was named acting

warden after-the present2-

A (By Mr. Towe) Ellsworth.

0. Ellsworth was the man.

A Oh, it's Ellsworth, I'm sorry. I missed that.
Q. That's quite a situation.

A Quite a difference.

THE MODERATOR: Any other questions? Comments?
Well, I think it's Eime —-
MR. ERIST: Hold on, Paul.
THE MODERATOR: Okay, Roger, ge right ahead.
0. ABy Mr. Crist) So many things were said of intersst.
I'd just like to comment on a few.

Dick talked about, you know, some outside agency with
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regard to civil rights,

There is such an organization now, Dick, the
prison has just signed a $30,000.00 contract with the law
school to provide legal services on civil rights matters
as well as-postconviction remedy-matberso o

Another point I'd like to make is that Montana
incarcerates fewer people per 100,000 popunlation than all
but four other states in the nation. Our rate of incar-
ceration per 100,000 is extremely small. What has been
lacking and I think it's been recognized and I think it's
been recognized by the legislature and the governor's
office, is the fact that we don't have enough services for
those people in the community.

In round figures, there's approximately 2,000
felony offenders in the community, thera are 550 inmates
in the state prison. But we don’'t have our situation geared
up in“te;ms of community corrections, we'rse moving in that
direction, we don't have enough probation and parole
agents, again we're moving in that direction.

With regard to the size of the prisom, and again
as I've indicated before, we don't determine numbers that
Bome, we don't determine the numbers that go. It takes
you four years from the time you say you're going to build
a prison until the time you occupy that institution.

When the commitments were made to the size of the
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institution, that was back in September of 1972. At that
time Wwe had 249 inmates and we had a steady five-year down-
ward trend in terms of prison population.

Once we were —— had committed ourselves to size
which was 334 because nobedy wanted to .build it Iarger
than what was necessary, nobody wanted to see more inmates
there Ehan was absolutely necessary, the ¢resnd not only
in Montana but nationwide reversed itself, in this country
today we have 280,000 inmates incarcerated, which is
the most we've ever had in the history of the nation.

So it wasn't just a Montana problem, it was a
national problem, the trend reversed itself and very
stroxngly.

In the last two years in Montana we had a 40% increass
and it was necessary to go back to the legislature and
say, hey, the ballgame has changed, society, the judges,
whatever, are sending more people to us and we do need
more space.

I would certainly agree with some of the comments that
were made to the effect that, you know, the prison is not

the end all, I cringed a couple times, I don't think it

was speakers up here I think it was a previous panel;

when they referred to the prison system in Montana.
Let's stop talking about a prison system, that goes

back to the days when we didn't have probation, we didn't
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have parcle, we didn't have community corrections, we're
going in a different direction.

The prison is only one small element of that
correctional system and should mot, by any stretch of the
imagination, be logked at as the end all.

Those are just a few comments I had, I could talk
longer than the panel members if I had to.

THE MODERATOR: Dick, do you have any response?.

Thank you, Roger.

Dick, any response?

Mel?

) (By Mr. Melvin Mehler) My name is Melvin Mohler,
Dick, I almost hesitate to ask this guestion, but I'm
interested in your respouse.

Whatfwauldﬁhapgen if we were, merge all our systems.
into, quote, the-justice system and place ;;*under the
judicial branch instead of the sxecutive branch?

A (By Mr. Vandiver) God only knows. I guess my
reaction to that is that if you look at the judicial
branch, it seems to mﬁ that it's probably the one branch
of govermment that's Ieast educated, trained and organized
to handle correctibns,lto handle, in many ways, criminal

l

justice. 1

As you may imagine, I have a fairly deep distrust

of lawyers, and I think that what we need are more checks on
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the system and I think more alternatives developed by people
in various communities, rather than more dependence on
heavier amd heavier bureaucratic kinds of organization.

Now, to- some extent bureaucracy is geod in that it
ctan provide you with fairmess, objective kinds .of decisions.
In so far as the bureéducracy is responsive to the kinds of
demands- and expectations of people in the community
and the people affected. The theory of cur governmenial
syéiem, I think, is a good one, if it would operate, but
it does not operate effectively to provide checks on the - -
each other and to allow people from the communities that
are governed to get input into it in what's going on.

A (By Ms. Holmes) 1I'd like t0 raise a question, maybe
within my own mind out loud, about whether it's true that
the prison has no control over who leaves it?

I can see that it doesn't have much control over who
comes in but I think they do have control over who leaves.
Because a great deal of subtle control is —— permits a
person 0 have a good enough looking record so that he can
be accepted by the parole board, whereas a person who
perhaps doesn't fit the good boy image of the prison adminis-
tration or some guard, Roger can't possibly know what all
is taking place between single guards and single individuals
to make their records good or bad.

And I think the prison does have quite a bit of
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e, I_fEEliX,E?ink that we've got to make a distinction

control over wha leaves.
o (By Mr. George Cuff) 1I'd like to rsspond to that

question.

My name is George Cuff. I'm now chief of probation
and parcle in the State of Montana. I was, for five
years, assistant director- of the Board of Pardons. of the
State of Montana. And I can assure you that the board of
pardons have the key to who leaves the prison. The board
of pardons has, on many occasions, released people from
Montana State Prison while they were incarcerated in maximum:
custody, maximum security cells. They were placed there |
for disciplinary reasons, by the staff at the prison, but
the board of pardons in its wisdom determined that they
should be released.

And I don't think that Warden Crist could have
stopped that release. That board of pardons made that
decision and they were released.

A (By Mr. Towe) I'd lik=.+to commentFfurther on this
e,

point, .and this is one thing I wanted to emphasize and

perhaps didn't sufficiently earlier.

'\\%

betwsen punishment and rehabilitation. 2aAnd it may be

true that we need both, and I accept that premises, but ?k?

I think it's untrue that we can realistically expect to

-

administer both at the same time. And I think that we need

\J- |
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to take a look at the rehablllt;;igngrograms.

/___‘,mew T e leractacn; N uttn e Rl e N ey o ypes
Frankly, and I don't. think this is any fault of

any of the wardens at the state prison, including Roger

Crist, but I don't think that our rehabilitation programs

TSR en

have been very successful there. o ”

Frankly, because someone doesn t accept rshabilitation

SR peyn AT VT ST

ST R

at the same time they're acceptlng punishment. 2And for

o TR s g P  pn

thatmmaasonrwl«thlnkwlt}s tgggg;ymlmportant that we,

-~.‘='°.Aau’£"x~. AN YAy v

once, we make thls distinction, thdt then we can deal with

emagrortine e B
ik R P AL S T,

s alile SR ISR B g s oy

it accordlngly.

e S L ac i el .

All right, if someone's going to be punished, let W}
him b2z punished, maybe punishmient is bebter in the county
jail than in prison. But whether it's prison or jail, fine,
let's recognize that and then at the time the punishment i}
is over, at that point let's start on rehabilitation and E%;
let's make sure that it works well, and that's why I have
some real sericus questions about the indeterminate sentencing,
I have gquestions about the function of the parole board

itself. \*& o
I know that that's gemsrally a reward system that's

suppesed o work in order to get people to behave better
while they're in prisom, but I think it might be more
successful in society if we said okay, this person is
going to be punished, he's going to be sent to jail or to

prison for X number of months or years, and at that time
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dealing with some of the very serious problems that prisoners

his term will be over, he won't get out before then, but
at that time his term will be over and then he will be
under our supervision for another period of years or
months, and under -~ during that time we can really
emphasize rehabilitation.

2And we cap't get very good rehabilitation, frankly,
when we've got people like Gene Corbett here, with what,
over a 100 case load? It doesn't work. .

And we can't, that's just unrealistic. How many
times a month can you see one of your porbationers?
Once? ~If von're lucky.

We've got to have supervision that is everday unktil
they get started and then later gradually we can remove that.
And we can't do it with that kind of attention to the
probation officers. We've got to improve that area. And
I certainly hope that we can.

We've got to start, I think, also, with the improving

e

and upgrading the probation staff, I was astoun&ed to y%

e ——

7

learn, I thlnk it was two cr'three'years ago, that of,

at that time our 26 probatloners, there*were elght‘or
w

nine that had a cqllege_educatlon{_‘Incredlble. They

Fantnlnioo

TN

should bave master’'s degrees ox mqybe aven doctor's

oGP o A, 3

AL TR O S TR S T A B Ry

dagrees. at least or tralnlng equlvalent to that to be
N PO e, IR

(== Y

have when they get out of prison, we're just not touchlng

PO e 1 et N SnT S
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that field at ~dontt think.

THE MODERATOR: I'll entertain one more comment and
then we're going to have to go to lunch.

Sir, would yvou state your -—-

0 (By Mr. Frank Casciato and I'm a senior at the
University of Montana.

I'm also an exinmate, excan, if you will. I would
like to speak to Pelly Holmes, Tom Towe, Warden Crist at
the same time.

-y I understand that we appropriated 3.8 million to
build a maximum: security ward, am I correct in that
thinking?

MR. CRIST: No.

Q. We didn't appropriake it --

THE MODERATOR: It's a cleose securtty —

MR. TOWE: Close security, ¥7200=maninmit which
we have already built & 390-man unit.

0 {By Mr. Casciato) Which supposedly supposed to
lessen security and increase the rehabilitative purpose, and
we turn right around and appropriate money to build a tighﬁ
security, I have some real problems with that, when at
the same time Tom Towe just says we should have closer
supervision on parole.

When, in fact, Polly Holmes says that we should

utilize our furlough programs, which in fact does give
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you close supervision, it isn't a contractual agreement
that's good, it's a fact of someone cut there in the
community cares about you, they'll go cut on a limb to
say you're good and you can make i¥, that's why there's
15 people that's out and 15 successes.

If you want to utilize closer, I mean close super-
vision, then utilize the community in which we live in,
we don't need more money, use the people that are willing.

Thank you.

THE MODERATOR: I'd like to thamk the members of the
panel and you in the audience for your gquestions and
comments.

Iunch is beinrg served mext-door im the Gallatin Room,
we urge you ko attend if you have any more questions of the
pangl, this is a good time ‘to ask them.

Thank you.

(Luncheon recess)

ey
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