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PROCEEDI NGS

(10: 00 a.m)

CHAI RVAN REYNOLDS: Ckay. W have a
guorum The neeting will cone to order

| . Approval of Agenda

The first itemon the agenda is the
approval of the |ast neeting s agenda.

VI CE CHAI RMVAN THERNSTROM  So noved.

CHAl RVAN REYNOLDS: May | have a second?

COW SSI ONER MEEKS:  Second.

CHAI RVAN REYNOLDS: All in favor indicate
by sayi ng aye.

COW SSI ONER BRACERAS: Excuse ne, Jerry.

This is Jennifer.

CHAI RVAN REYNOLDS:  Yes.

COWM SSI ONER BRACERAS: | just wanted to
tabl e the discussion of the Wirking G oup on Reform
until May until we have all of the proposals and we
can consider themall together.

CHAI RVAN REYNOLDS: Ckay. | guess that
will require a notion.

COWMM SSI ONER BRACERAS: (kay. So | nove
that we renove the report of the Wirking G oup on
Ref orm from t oday' s agenda.

CHAl RMAN REYNOLDS: A second?
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VI CE CHAI RVAN THERNSTROM  Second it.

CHAI RVAN REYNOLDS: Gkay. Al those in
favor please indicate by saying aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAI RVAN REYNOLDS: Ckay. The notion
passes.

Al right. Back to approval of the
agenda as anmended. | guess now that it has been
amended |'d need a notion.

COWMM SSI ONER KI RSANOW  So noved.

CHAI RMVAN REYNOLDS: Ckay. A second?

COW SSI ONER MEEKS:  Second.

CHAI RVAN REYNOLDS: All in favor?

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAI RVAN REYNOLDS: The notion carries.

1. Approval of M nutes of
March 18, 2005 Meeti ng

kay. The second itemis approval of the
m nutes of the March 18th neeting. My | have a
not i on?

COW SSI ONER BRACERAS: So noved.
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CHAl RMVAN REYNOLDS: A second?

VI CE CHAI RVAN THERNSTROM  Second.

CHAI RVAN REYNOLDS: Any changes or
di scussi on?

(No response.)

CHAI RVAN REYNOLDS: Gkay. All in favor
i ndi cate by sayi ng aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any in opposition?

(No response.)

CHAI RVAN REYNOLDS: Ckay. The notion

passes.
[11. Announcenents
Ckay. | would like to nake an
announcenent .
Fred Korematsu passed. | regret to

report that he passed away March 30th at the age of
86. As many of you well know, Fred Korenmatsu becane
a synbol of the civil rights novenent for challenging
the World War Il internment orders that sent 120
Japanese Anericans to governnent canps.

COW SSI ONER YAKI:  One hundred and
twenty thousand.

CHAI RVAN REYNCLDS: Ch, |I'msorry.

That's right. One hundred and twenty thousand
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Japanese Anericans to Anerican canps.

Hi s conviction for opposing the
internment was finally overturned in the U S.

District Court in 1983. When the internnment order
came down in February 1942 after the Japanese bonbi ng
of Pearl Harbor, the U S. Arny issued orders to round
up 120, 000 Japanese Anericans living on the West
Coast into ten internnment canps.

M. Korematsu did not turn hinself in and
was arrested, jailed, and convicted of a felony for
failing to report for evacuation in late 1942. He
appeal ed his case to the U S. Suprene Court all eging
the constitutionality of President Roosevelt's
Executive Order 90-66 authorizing -- It couldn't have
been Roosevelt. Any historians here?

In any event --

VI CE CHAI RMAN THERNSTROM It was
Roosevel t.

COWM SSI ONER YAKI:  Yeah, it was FDR

CHAI RVAN REYNOLDS: Ch, okay, okay.

VI CE CHAI RVAN THERNSTROM  Yeah.

CHAl RMAN REYNOLDS: I n any event,
chal l enging the constitutionality of Roosevelt's
Executive Order 90-66 that authorized the internnent.

The high Court rul ed against him
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declaring in 1944 that the internment was justified
by the need to conbat sabotage and espionage. |'d
just like to point out that that war was not -- that
war was al so fought against Italy and Gernmans, and
there were German Anericans and Italians wal ki ng
around the United States and that order did not apply
to them

And also | believe that the order did not
apply to the Japanese living in Hawaii .

In any event, M. Korematsu's case stood
for alnobst 40 years, until the early 1980’ s when
Asi an Anerican | awyers and civil rights advocates
uneart hed new evi dence that underm ned the internnent
order. It was on this basis that the Korematsu case
was reopened in 1983 resulting in the erasure of his
crimnal conviction for defying the internnent.

In 1988, President Reagan decl ared the
internment a grave injustice and signed | egislation
aut hori zing the reparations of $20,000 each to
t housands of surviving internees, including
Korematsu. In 1999, President Cinton awarded
Koremat su a Presidential Medal of Freedom the
nation's highest civilian honor.

M. Korematsu remai ned active in civil

rights throughout his Iife, and President Cinton
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noted the significance of these achi evenents when he
said, "In the long history of our country's constant
search for justice sone nanmes of ordinary citizens
stands for mllions of souls, Plessey, Brown, Parks.
To that distinguished |list we now add the nane of
Fred Korematsu."

On behalf of the U S. Conmi ssion on G vil
Rights, I wish to acknow edge M. Korematsu's | ong
and di stingui shed service to his country and, as
wel |, acknowl edge the enornous debt owed to him by
all Anericans. His passing is a significant |oss for
the United States and the world.

COW SSI ONER YAKI: M. Chair.

CHAl RMAN REYNOLDS: yes.

COWM SSI ONER YAKI:  Could I just add a
few words to that?

CHAl RMVAN REYNOLDS: Oh, sure.

COWM SSI ONER YAKI: MW father and his
famly were interned in canps pursuant to Executive
Order 90-66, and | al so knew Fred Korematsu
personally. | worked with himon a nunber of
occasi ons.

Most recently | saw himat the annual Day
of Remenbrance of Events in February, which marks the

anni versary date that the Japanese Anerican comunity
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observed every year for the internnent order. And I
was as shocked as anyone that just a few weeks | ater
he had passed.
But | just wanted to say on behalf of the
Japanese Anerican community thank you for your kind
words. | will be attending his service in California
on the 16th, and just want to say that it is one of
the great injustices perpetrated in our
constitutional history, and | think that a sad
rem nder of a terrible tinme in our nation's history
What is unfortunate though and stil
remains is that while his personal conviction was
overturned, as well as those of four other
plaintiffs, who produced by clear and convi nci ng
evi dence that there was no wartinme sabotage, there
was no fifth columm of eneny aliens in the Unites
St ates anong the Japanese community, that the

decision in Korematsu v. United States still remains

on the books and still is there, unfortunately, as

precedent for the future, and that, | think, is an

unfortunate | egacy that still remains, but can't

detract away fromthe personal courage and honor that

Fred Korematsu showed throughout his entire life.
CHAI RVAN REYNOLDS: Thank you.

Yes?
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VI CE CHAI RVAN THERNSTROM  However ,

M chael, we do not agree that it is a disgraced
decision. It goes down in history, along with, you
know, a short list of decisions in which the Suprene
Court reacted appallingly.

COW SSI ONER YAKI: | think that, w thout

a doubt, when you put up there with Dred Scott,
Pl essey and Korematsu the only unfortunate thing is
that the other two decisions were overturned either
by an act of anending the Constitution or an act of
the Suprene Court. The |ast one has yet to be.

VI CE CHAl RMVAN THERNSTROM Wl |, and
arguably, Plessey has yet to be, | nean, in very
narrow | egal terns, but we won't go further into that
now. But in legal terns, Plessey hasn't been

overturned either, of course. Brown v. Board didn't

overturn Pl essey, but anyway --

COW SSI ONER YAKI: | think it did.

VI CE CHAI RVAN THERNSTROM Wl |, the
point is well taken.

CHAl RVAN REYNOLDS: Ckay. W have --
woul d you hold a nonent ?

(Pause in proceedings.)

CHAI RVAN REYNOLDS: Ckay. Well, during

our |ast meeting we di scussed the need to take
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corrective actions in order to avoid exceedi ng our
budget authority for fiscal year 2005.

The Staff Director and a nunber of
Comm ssi oners have spent a |lot of hours trying to
come up with a battle plan that is going inprove the
fiscal health of the institution.

W have a battle plan. The battle plan is
unfortunately going to be painful, but we don't have
any choice in the matter. | think that this is going
to be the first step that we take along the road of
recovery.

At this point I will ask the Staff
Director to provide his report.

V. Staff Director's Report

MR. MARCUS: Thank you, M. Chairnan

M. Chai rman, Mdane Vice Chairnman,

Commi ssioners, if it please the Comm ssioners, |
woul d i ke to supplenment my witten report for this
nmonth with additional remarks concerning the
financial condition of the agency. It may be that
there are other issues that the Conm ssioners woul d
also like to discuss, but the fact is that over the
| ast few weeks since our |ast neeting, we have been
focused intensely on addressing the i mredi ate

financial concerns that | described in the | ast
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meet i ng.

As you know, those current concerns are
intense, and they are imedi ate, and that is why the
solutions will necessarily be painful ones.

During the Conm ssion's February 18, 2005
neeting, | indicated that this would be a
particularly austere year financially, and | added to
that in testinmony on March 17, 2005, before the U S
House Judiciary Conm ttee, Subcommttee on the
Constitution, indicating that as of ny arrival the
spendi ng pl ans and assunptions of the Comm ssion
pl ace the agency on course to overspend its
appropriations by a considerable sumand that we are
now wor ki ng on cost cutting nmeasures to close this
gap and provide a sufficient cushion against
unexpected costs.

| indicated further during the March 18
neeting that we had yet to determ ne the precise
paraneters of the shortfall, but that based on
present spending patterns and assunptions, we had a
range of figures that could be as | ow as $45, 000 or
as high as over $200, 000.

And subsequently | have indicated that as
our O fice of Managenent refined those figures, that

we had no roomfor optimsm and that, in fact, the
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shortfall based on current spending patterns and
assunptions as of March was well over $200, 000, and
in fact, in the range of 260 or $265, 000 if
corrective neasures were not taken as of March.

Now, we've also indicated sone interim
corrective nmeasures that are bringing those nunbers
down, but we'll need to discuss today additional
measures to make sure that we are serving at | east
five goals.

First, we need to fully close the
shortfall that we have projected to have in fisca
2005.

Second, to do so in a way that
antici pates and cl oses the shortfall that we would
ot herwi se have in fiscal year 2006.

Third, that enables us to do at | east
t hose sorts of reforns that the Conm ssion has
di scussed to date for fiscal year 2005 and 2006.

Fourth, and not in any particular order,
fourth, we need to nake sure that we are doi ng each
of these things in a way that protects and advances
the ability of the Conmi ssion to achieve its m ssion.

And, fifth, and all throughout as we | ook
at any options to do so in a manner that as best as

possi bl e preserved the well-being of the dedicated
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enpl oyees of this agency.

Those are very inportant goals. They're
very difficult goals, and we attenpt to reach those
goals in the context of the Anti-deficiency Act,
whi ch has very strict penalties for agencies and
| eadershi p of agenci es which overspend their
appropriations or otherwi se act in a manner which
fails to conply with the appropriations | aws.

So these are very serious, very serious
matters, indeed. W know that as recently as 2004 an
armof the U S. Departnment of Treasury cut off its
dealings with the U S. Conmi ssion on GCvil Rights,
and a significant part of their reason for
termnating the relationship was a concern that the
Comm ssion in 2003 and 2004 was not sufficiently
seriously dealing with the provisions of the Anti-
deficiency Act in a conversation with senior staff of
t hat agency.

Earlier this week, they indicated to ne
that their biggest concern was an attitude of deni al
towards the shortfalls that we've had in prior years.
It is ny commtnent to insure that we are focused
Wi th seriousness on conplying with our requirenents
under the various appropriations |aws, including the

Anti - Deficiency Act.
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We have | ooked at a nunmber of short-term
nmeasures that can provide very quick reductions in
spendi ng. Some of these are itens that | generated
together with senior staff.

In addition, the entire staff of this
agency has been very hel pful in devel oping ideas for
how we m ght reduce cost expenditures. Sone of them
were provided directly to nmanagenent, sone through
union officials who have been hel pful in facilitating
t he transm ssion of ideas.

O those ideas, sone of them we' ve | ooked
at. Some of themwe will continue to | ook at, but
there are certainly a nunber of ways that we wll
continue to focus on for how we can reduce costs.
Sonme of themI'Il nmention right now

First, we have placed a freeze on new
hires in this agency. |'mvery nmuch aware that sone
of the Comm ssioners of this agency have nmade the
sacrifice of doing without full-tine special
assi stants, which Conm ssioners have al
traditionally had.

The decision to go w thout special
assistants for the rest of the fiscal year for those
Conmi ssi oners who have not brought them on brings

down the shortfall trenmendously from $265, 000, and
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has hel ped cut the figure down into the ball park of
$135,000 for this year.

I n addition, we have made serious cuts in
spendi ng, including ceasing to use tenporary staff at
this agency, curtailing travel and other
di scretionary expenditures, making every cut that we
can in discretionary expenditures as severely as we
can.

And, third, we have sought authorization
fromthe Ofice of Personnel Managenment to offer
voluntary early retirenent to enpl oyees within
certain offices within the agency.

Now, given the restrictions in the rules
regarding voluntary early retirenment, that will, at
nost, affect a small nunber of enployees at the
agency, but given the nunbers of the agency as a
whole. Certainly any savings could nmake a difference
in terms of the sort of pain that could be
experienced by other enpl oyees of the agency.

As the Conmmi ssioners are aware, the bul k
of the budget for this agency falls within the
categories of salary, benefit and rent. The
expenditures for all other categories are so snall
that there is really very little roomto materially

affect the status of the agency w thout touching one
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or nore of those three areas.

Now, that is not to say that we wll
continue aggressively to seek ways of cutting
expenditures in other categories, but the fact is
that a shortfall of this fiscal year of 265,000 or
even $135, 000 cannot be nmet w thout |ooking to one of
t hose three categories.

Moreover, we know that we have had for
many years a flat |ine budget of approximtely $9
mllion. W also know that we have seen federal
sal aries increase by approximtely three or four
percent or so per year, including the locality pay
adj ustnents for the areas where the bul k of our
enpl oyees resi de.

I n addi tion, we know that benefits have
continued to rise each year. Assunming that the
federal wages continue to increase in the range of
three to four percent and that the benefits increase,
we woul d be | ooking without serious corrections to a
deficit for fiscal year 2006 which not only equal ed
the shortfall of 135 or $265, 000, dependi ng on the
use of special assistants, but which increased by an
anount beyond that, which could be 180 or 200 or 220
or $250, 000, depending on the extent of any increase

in federal wages and the extent of any increases in
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heal th and ot her benefits.

So what we are looking at is not only a
significant shortfall for this year, but a projected
shortfall for next year which is substantially
greater.

The three nmain categories of long-term
corrections that could address some or all of those
chal | enges woul d have to include a furlough, a
reduction in force, a closure of offices and
associated RIFs. Those are the three categories of
changes that would have the greatest material effect
on our ability to close that gap.

We do not look lightly at any one of
t hose prospects. W are commtted to the m ssion of
the agency. W are commtted to the welfare of the
enpl oyees of the agency, and we know that any one of
t hose changes woul d have a very serious effect on the
lives of all of the people who are dedicated to this
organi zation and will create very significant
chal l enges as we attenpt to achieve our mssion in
future years. At the sane tine we're obligated by
law to |ive within our neans.

The prospect of a furlough woul d have an
ability during this fiscal year to close the gap, but

it has certain disadvantages. First, it would have
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an adverse financial inpact on every single enployee
of this agency. The only kind of furlough that I
have considered or that | woul d consider appropriate
woul d be a furl ough on every single enployee,

i ncl udi ng managenent and including the Staff

Di rector.

At this point in the year, are furl oughs
sufficient to close the gap for fiscal year 20057 It
appears based on O fice of Managenment calculations to
be necessarily at |east seven days in duration. A
furl ough of less than that period of tinme would not
neet that gap.

Mor eover, even a furlough of seven or
ei ght days during this fiscal year would have no
i npact on the nmuch greater shortfall that we are
anticipating for next year. |If the shortfall were
i ncreased by anot her $200, 000, we woul d be | ooking at
approxi mat el y another ten days of furlough next year,
which is to say at least 17 or 18 days furl ough next
year if we continue to go that route, which is to say
close to a nonth's tine.

Mor eover, since even that woul d not
affect in any way the shortfall anticipated for
further years if straight fall, if flat |line budgets

increased, this would put us in a position where we
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are sinply expanding every year in fairly dramatic
ternms the amount of time that people are out of work,
and that is certainly not sustaining over time. It
would within a very short order reach the point at
whi ch the furlough actually would constitute a
reduction in force since 30 days or nore is
considered a reduction in force.

Moreover, it would not really enable us
to effect savings of any sort or to reformor correct
any of the problens within the agency. It would
sinply be a matter of del aying resolution of our
problens if it were done to the exclusion of any
ot her sort of renedy.

W have al so | ooked at the question of
cl osure of offices, and again, as with any of the
ot her options, even considering this is sonething
that has been very painful to us because we know t hat
every office within this agency has historically and
currently provided great contributions.

The regional offices, for instance, do
the i nportant work of servicing our state advisory
committees in providing the regional and state
reports that they have done over the years.

Mor eover, the enpl oyees of our regional

office are as inportant to us as the enpl oyees here
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at headquarters.
Cl osure of regional offices can enable
t he agency to appreciate substantial savings over a
period of time. However, we have reached the point
in this fiscal year, given the notice requirenents
i nvol ved, given the requirenents of the GSA and ot her
entities of the federal governnment, that there are
very few offices that could be closed with net gains
for this year.
There may be one or two offices whose
cl osure woul d enabl e us to appreciate any savi ngs
this fiscal year. Any of the other offices would be
closed at a net cost to us through this fiscal year.
On the other hand, closures taking place
early in a subsequent fiscal year would enable us to
appreci ate a nore substantial savings so that any
pl an involving a closure of regional offices would
enable us to deal with long termstructural deficit
probl ens, including fiscal year 2006 fiscal problens,
but would not be sufficient to enable us to correct
the problens with respect to this fiscal year
Finally, there is a question of a
reduction in force. A reduction in force that would
not involve office closure could address the

shortfall that we have within the agency. Now, this
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is an extrenely painful and difficult issue to
consider and to discuss because it has arguably the
nost severe inpact on those enpl oyees who are
af f ect ed.

At this point in the fiscal year, a
reduction in force of two or three or four or five
i ndi vi dual s taken al one would not be sufficient to
close the shortfall. According to Ofice of
Managenment Cal culations, it would likely require, if
a reduction in force were the sol e nmeans of
addressing the shortfall, it would likely require as
many as 11 enpl oyees to be separated fromthe agency
if that were the sol e neans of addressing the
shortfall or a reduction in force of approximtely
ni ne enpl oyees if conbined with a short furlough of
one or two days.

Those are the basic alternatives. Beyond
that, of course, there are various sorts of
conbi nati ons of those three approaches that we have
| ooked at.

None of the conbinations of those three
elements is an attractive one. Al of theminvolve a
great deal of pain for the agency. As we have | ooked
at various pernutations though, there is one

pernmutation that appears to achieve the sorts of
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goals that we described and to do so in a way that
bal ances the desire to protect as many enpl oyees as
we can while still achieving the savings that we need
in order to live within our neans.

And that proposal would entail closing
two offices early in the next fiscal year, presumably
during the first fiscal quarter of fiscal year 2006,
and affecting both a reduction in force of four
enpl oyees during this fiscal year and a furl ough of
such tinme as is required to fill the remaining
shortfall during this fiscal year, and that period of
time will need to be calculated by the Ofice of
Managenent, but we expect it to be shorter than ten
days and perhaps as short as approximtely four to
five days.

That conbi nati on of neasures would be an
extrenely painful one. There are other alternatives
that woul d give us a nuch greater ability to effect
reforns and ot herw se to advance strategic
initiatives in future years, but which would cone at
a cost of separating a greater nunber of enployees
t han under this proposal.

There are other proposals that woul d
i nvol ve fewer cuts, but which would not enable us to

deal in a serious, long-term manner with the probl ens
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that we face.

This is a conbination that appears to be
anong all of the difficult, painful alternatives, one
that can neet the objectives that |'ve articul at ed.

CHAl RVAN REYNOLDS: Gkay. So that we can
get the discussion started, | would |ike to nove that
we have a four-person RIF, also an office closure,
wel |, actually two office closures that woul d take
pl ace during the first quarter of fiscal '06, and a
furl ough. W would furlough -- we would choose a
nunber of days sufficient to insure that we did not
exceed our budget authority.

May | have a second?

VI CE CHAI RVAN THERNSTROM  Second.

CHAI RVAN REYNOLDS: Di scussion? Yes.

COW SSI ONER KI RSANOW  Ken, you
mentioned a seven day furlough. That's seven worKki ng
days? | know you said a possibility. You weren't
sure of how many days it would be, but you said seven
days, and |I'mwondering is that cal endar days or
wor ki ng days. (Obviously a seven working day woul d
af fect a cost savings.

MR. MARCUS: |I'msorry. Under the
proposal that | characterized, it would be

approximately five, for five working days.
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COW SSI ONER KI RSANOW  Coul d t hat be

of fset by any | eaves of absence that may be taken
during the course of the year?

MR. MARCUS: Yes. Thank you,

Comm ssi oner Kirsanow.

W have | ooked at ways of offsetting both
the reduction in force and the furlough, and here is
what | am planning to do with respect to potenti al
offsets. W are still aggressively |ooking for any
way of cutting costs that could reduce those nunbers
i f done quickly enough, and there are possibilities
that we would be able to effect sone savings that
woul d enabl e us to reduce the nunbers both with
respect to the furlough and with respect to the
reduction in force.

You' ve asked about the furlough. Wat we
are looking into is the prospect of permtting
enpl oyees to take additional |eave w thout pay for
peri ods beyond the furlough, if there are sone who
are able to, and there are certainly enpl oyees who
have approached ne and who have said that if it could
help their fellow enpl oyees, they would potentially
take a | onger | eave w thout pay.

To the extent that the sum of the savings

| eaves without pay are sufficient to reduce the
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furl ough, we will do that. However, we wll need
working with the Ofice of Managenent to provide very
specifically the circunstances and conditions under
whi ch that | eave without pay would have to take place
including the period of time within which we woul d
have to receive notification of that intent.

So if the | eave without pay is taken
within the paraneters of the conditions that | wll
work out with the Ofice of Managenment and for which
| hope union representatives may have input, there is
a possibility of ameliorating the furlough.

Simlarly, to the extent that we are
permtted by the Ofice of Personnel Managenent to
of fer voluntary early retirenment and to the extent
that there are enpl oyees who are provided that option
and who accept under the ternms that we will need to
pronmul gate, we would | ook into reducing the nunber of
persons subject to a reduction in force.

Si nce the nunber of persons who would
appear to be subject to a reduction in force is as
small as four, it's a |arge nunber in sone respects,
but since the nunber is four, it is possible that
that could be substantially affected by voluntary
early retirenents

COW SSI ONER KI RSNOW  And what woul d be
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the tinme frame by which you could determ ne whet her
or not you could sinply do this either conpletely or
in the main by voluntary early retirenment as opposed
by RIF?

Presumably you have a tine franme in which
you have to engage the RIF and conplete it for a
notice standpoint. |If early voluntary retirenment was
being offered, what is the tinme frane for that so
that you could then nake plans to either inplenent a
RIF or not inplement a RIF?

MR. MARCUS: Conmi ssioner Kirsanow, we
woul d need to know that information very soon because
the plan works the way it does wth the small est
nunber of RIFs and the shortest furlough days only if
we get notices out very quickly to the enpl oyees who
are subject to these matters.

If we are to notify people in the very
early part of May, we would need to know at sone
point in late April of the decision that enpl oyees
make with respect to voluntary early retirenent.

Now, | will need to work with the Ofice
of Managenment and perhaps speak wi th union
representatives in terns of setting an exact date,
but | believe that it would need to be in late Apri

and in the ballpark of the third week of April.
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COW SSI ONER KI RSANOW  And wi t hout

getting into too much detail, | know you've addressed
this to sone extent insofar as the bul k of any

savi ngs woul d be achi eved through sal ary and benefit
cuts or rent. You indicated that you're trying to
put freezes or reduce the anount of discretionary
travel

Does anybody have a ball park figure for
how much Conmi ssioner travel on an annualized basis
woul d be?

MR. MARCUS: | don't have that on the top
of ny head. W could try and see if staff can | ook
that up perhaps during a break.

COWMM SSI ONER KI RSANOW It woul d probably
be marginal, but I think it mght be hel pful to see
where we can achi eve cost savings to mnimze any
pain that may be spread throughout staff, and al so
maki ng sure we can di scharge our m ssion.

| think there's a balancing act. | think
fromtime to time staff -- | mean Conmmi ssioners do
need to neet face to face, but to the extent we m ght
be able to affect or have neetings by tel econference,
if, in fact, that does give any kind of substanti al
cost savings, that's sonething we mght want to

consi der.
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VI CE CHAI RVAN THERNSTROM  On that | ast

point, is there not a statutory obligation that we
actually neet once a nonth?

MR. MARCUS: | don't believe that there
is arequirenent that there be a face-to-face neeting
once a nonth, and I'mconfirmed in that by |egal
counsel

COWM SSI ONER BRACERAS: Excuse ne. This
is Jennifer.

Even if we were required to neet face to
face once a nonth, that doesn't nmean we all have to
be there face to face. | nean, I'mnot there now,
and again, | don't know how nmuch this woul d save, but
perhaps there could be for the next couple of nonths
a rotating system of people who don't cone and cone
in by phone, and if that would save us, you know,
sone pains for sone of the staff at least in terns
of , you know, furlough days, 1'd be willing to do
t hat .

CHAI RVMAN REYNCLDS: | think that these
are all things that should be considered, but I think
that it's inportant to note that what we're westling
with is a structural deficit.

COW SSI ONER BRACERAS:  Yes.

CHAI RVAN REYNOLDS: And these types of
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recommendations will affect our ability to discharge
our obligations to fulfill our mssion. So at the
end of the day | think, yes, we should consider them
but these are stop-gap neasures.

COW SSI ONER BRACERAS: R ght. | nean,
obvi ously we need the | onger termsolutions, but in
terms of, you know, furloughs for this year, if | can
help the staff in any way --

CHAI RMAN REYNOLDS:  Sure.

COWM SSI ONER BRACERAS: -- you know, |'m
willing to nmake that sacrifice because, you know, |
can participate fromhere. So it's just sonething to
t hi nk about or at |east to consider how nuch it woul d
save us. Mybe it's so negligible that it wouldn't
make a difference. | don't know.

VI CE CHAl RVAN THERNSTROM  Look. | feel
very strongly al so about protecting the staff to the
degree to which we can. At the sane tinme, this
agency has to function, and I'mnot sure that -- |
suspect that fiddling around with sone kind of
tel econferencing neeting or rotating participation in
person at these neetings -- we're really into serious
conprom ses at this point in terns of the functioning
of the agency.

Jennifer, I"'msure you would be the first
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person to say it is not the sanme to cone in by phone
as it is to neet, and I amconcerned. Cbviously |I'm
concerned about the staff, but I am also concerned
about crippling the agency.

CHAl RMAN REYNOLDS: Conmm ssi oner

Ki r sanow.

COWMM SSI ONER KI RSANOW | just use their
conpeting considerations. | just want to make sure
that we do everything we can pursuant to, | think

what Conmi ssi oner Yaki had indicated |ast nonth, and
that is that we take whatever cuts that seemto be
necessary only after we have exhausted all other
alternatives

And | am persuaded by what Jennifer had
to say in ternms of it's not going to affect the
structural deficit. W know that, and we're probably
tal ki ng about pennies, but pennies nean a lot to the
staff in terns of making rent and everything el se.

A furlough is a big hit, and if we can
reduce the nunmber of furlough days, if it's possible,
| don't knowif it is, but I think it is sonething
that is worth exam ni ng

And I"malso interested and |I'mjust not
famliar wth what the agency does, whether or not

there are any -- in the private sector whenever we
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i npl emrent RIFs, we have out-pl acenent prograns.

W' ve got things that are done for staff who are
affected, if any are going to be affected by a RIF,
to ease the transition, possibly help themfind other
opportunities.

|s there anything like that that we have
exam ned or can we exam ne sonething like that?

MR. MARCUS: Qur Ofice of Managenent is
| ooking into what we can do wthin the paraneters of
our budget and ability on that.

COWM SSI ONER KI RSANOW  Does OPM have any
kind of role in that?

MR. MARCUS: W have been regularly in
touch with OPM about what we're planning to do and
the resources that they can nake available. | am not
aware of any resources that they have yet provided
regardi ng out-placenent specifically, but we'll
certainly see if they can provide any help in that
regard.

CHAI RVMAN REYNOLDS: Conmi ssi oner Yaki .

COW SSI ONER YAKI:  Yes. Thank you very
much, M. Chair and M. Staff Director.

As you know, |'ve had sone difficulty
with this arrangenent, and | just think that there

are some questions that | think we wll need to put
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out there so that the staff knows why it is we're
taking the action that we're doing.

My understanding is that although a
furl ough could close the gap for this year, and | et
me just say that in ternms of, you know, sacrifice or
what ever you want to call it, | have chosen, | have
del i berately chosen, as has the Chairman, not to hire
a special assistant for this year, and | have
indicated that if it is needed I will do so for the
foll owi ng year as well.

That, of course, neans that this pile in
front of me will get ever nessier every nonth, but |
think we can live wth that.

But so although a furlough for this year
could close the gap in and of itself, that would not
achi eve the savings for next year, correct?

MR. MARCUS: That's correct, Conm ssioner
Yaki. It would not reduce the gap for next year or
provi de any additional savings.

COWM SSI ONER YAKI:  Now t he next question
| have is in the scenario that you described, which
is the four-person RIF this year plus the two office
cl osure next year, what is the anticipated savi ngs
estimated for fiscal year '06?

MR. MARCUS:. That's a good questi on,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

Comm ssi oner Yaki, and | appreciate the word

"antici pated" because it's difficult to predict
exactly for a nunber of reasons, including the fact

t hat once one does a reduction in force, it tends to
take on, as sone people have said, alife of its own,
which is to say it is not always possible to
determ ne exactly in advance the individuals who wll
necessarily be subject to it and the anount of
savings to the institution for future years wll, of
course, depend on which individuals unfortunately
have to be subject to --

COWMM SSI ONER YAKI :  Sure, but you nust
have a bal |l parKk.

MR. MARCUS: W do. The ballpark figure
that we have for the total savings in fiscal year
2006 from both the four person reduction in force
plus, the office closure involving two offices and
associ at ed enpl oyees and expenses next year woul d be
bet ween seven and $800, 000, roughly in the middle
sevens, and of course, that would be required both to
close the shortfall for that year and to provi de sone
addi ti onal cushi on.

COWM SSI ONER YAKI:  Then that's the next
guestion | want to ask. What is the delta between

the anticipated shortfall and the savings that you
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woul d achi eve, in other words, the cushion that you
tal k about for next year?

MR MARCUS: Well, as | tried to
i ndi cate, Conm ssioner Yaki, the shortfall for this
year is approximately 135 or $265, 000, the difference
bet ween those figures being largely the freeze on
hires, including Comm ssioner assistants.

Based on either figure, the 265 or the
135, dependi ng on whet her assistants are hired next
year, would increase by an anount of that could be as
| ow as $180, 000, but could be $250,000. It wll be
somewhere in that vicinity.

COW SSI ONER KI RSANOW  So we're tal king
about a cushion that could be anywhere between 500 or
$250, 000, depending on how it breaks on the high end
or lowend. Is that --

MR, MARCUS:. That's about right. | would
t hi nk 500, 000 woul d require a |lot of things breaking
in the favor of the Conm ssion, but that's an
appr oxi mat e range.

COW SSI ONER YAKI:  And | assune that in
our budget submi ssion for next year, we would be
antici pati ng what we woul d hopefully be spendi ng that
noney on. So what is it that we would be using the

cushion for if we could and why?
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MR MARCUS: Well, let nme tell you,

Comm ssi oner Yaki, some of the things that we need,
and it's a question of what we will be able to
afford, based in part on whether the savings are at
the low end or at the high end. W need stronger
accounting services than what we have now. That is a
bi g one, and that includes in-house staff and
potentially additional expenditures to outside staff
to insure that we are able to get a clean audit.

W have not been able to get a cl ean
audit in the past. | think it's extrenely unlikely
that we would get a clean audit for 2003 or 2004
based on the accounting services we have right now.
| think it's extrenmely unlikely that we could get a
clean audit for this fiscal year. | think it's
already too late in the year for that to happen.

| think we need to focus on getting the
accounting services required for a clean audit for
2006.

In addition, to general accounting
services, we wll need to get a full-scope audit.
That is sonething that is required by | aw and that we
have not had yet.

In addition, we may need ot her services

provi ded by an I nspector CGeneral's audit team Those
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are anong the highest on our |ist.

We al so have certain critical vacancies,
not all of which could be filled. W may be able to
fill some or none of them depending on how the
figures break. Certainly filling the General Counsel
position would be high on the list. W also have
vacancies for the head of Congressional Affairs,

Public Affairs, and Deputy Staff Director.

We certainly wouldn't be able to fill al
of those positions. |I'mnot sure if we would be able
to fill any of those positions, but they certainly

are on the list of things that we m ght do dependi ng
on what noney we have.

So | would say the highest on the |ist
woul d be accounting and rel ated services, both
internal and external.

COW SSI ONER YAKI:  So that woul d be a
conmbi nati on of in-house hire and external contracting
for the services that are currently provided by this
ot her conpany that we have right now?

MR. MARCUS: That's right.

COW SSI ONER YAKI:  And have we estimated
the delta between what the contract is for the
current accounting conpany and anot her one as wel |,

what that woul d be?
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MR. MARCUS: W have requested cost

information fromthe Treasury Departnent's Bureau of
the Public Debt, and we have asked them questi ons
about what we would have to do in order to becone the
sort of agency that they would be willing to have
contractual rel ationships wth again.

What they have told us is that they
bel i eve we need additional procurenment services that
we're not receiving in order to insure that we are
not violating procurenment |aws and regul ations, as
wel | as additional budget services to rectify what
t hey consider problens in that area.

We have not yet gotten those cost
estimates. It was M. Harbison's recollection that
in the past when they have indicated the services
that they believed that we required, but do not have,
that the figure was over $100, 000, but we don't yet
have that figure.

COW SSI ONER YAKI :  That woul dn't be new
100, 000 because that would be just the difference
bet ween what we're paying the current conpany and
what BPD woul d be asked. So you've got a full 100
t here.

MR MARCUS: It would be -- it would be -
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COWM SSIONER YAKI:  Well, | nmean in terns

of the agency overall budget it wouldn't be an
addi ti onal 100, 000 spent because we're al ready
spendi ng sonme anobunt on accounting services already.
It would just be that difference over and above that

woul d be the net requirenent for our budget for next
year.

MR. MARCUS: It was his understanding
that it would be an additional $100, 000.

COW SSI ONER YAKI: Over and above what
we're currently paying.

MR. MARCUS: That's right. That's right.

Now, | should say again that we have
requested cost estimates and not yet received them

COW SSI ONER YAKI:  And how nuch woul d it
cost for in-house budget personnel that you're
i ndi cating? Wat kind of positions are we talking
about ?

MR. MARCUS: A senior budget officia
with sufficient |evel of expertise to serve as a
chi ef budget officer at a G5 15 | evel who coul d
assi st both with basic budget matters and also to
turn around the strategic planning process at this
agency, which has been so severely criticized would

probably cost in the ballpark of $150, 000, nore or
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| ess, depending on the step at which the person cones
in, including salary and benefits.

The highest, | believe, salary could be
about $135, 000, but depending on seniority, it could
be a bit lower than that, wth the benefits being
approximately a quarter of whatever the salary is.

COWM SSI ONER YAKI:  Ckay. It's just
inmportant, | think, to get this information out there
because, as you know, |'ve been troubled by the drive
to create | wouldn't call it a surplus, but the
cushion, as you call it, for each year. | understand
that it is your feeling and the Chair's feeling that
we need to denonstrate these kinds of refornms to
Congress in order to put ourselves on a better
footing with them and | certainly appreciate that.

You know, as we go forward, | just want
you to know, and I don't think it's any secret, that
| "' m hopi ng that at sonme point we can nake the case
that for this agency to function we need nore noney
to work.

| know that's your feeling, M. Chair,
and the feeling of every single person here not
because -- sinply to keep up for the | ack of
pur chasi ng power or personnel that we've |ost over

the past ten and 15 years.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

| appreciate the fact that we have to
engage in actions this vyear to close the deficit. |
understand and appreciate the fact that we have to do
so next year. | wish we didn't have to do it in a
way or in a manner that was based on a tinetable that
seens al nost forced upon us by others, but that being
the case, as you know, |'ve been working very closely
with you and the Chair on how to nmake this work and
how to preserve our core m ssion at headquarters as
much as possible, and in the end, | will support
this, but I just think we need to be able to say why
it is w're doing, what it is we're doing, and,
again, for ny part if it were not for, as you have
said to ne repeatedly, the need to denonstrate
reform | would have another alternative in mnd

CHAI RVAN REYNOLDS: Ckay.

COW SSI ONER KI RSANOW M. chai rman.

CHAI RVAN REYNOLDS: Actually I"mgoing to
exercise the Chair's prerogative.

COW SSI ONER KI RSANOW  Ckay.

CHAI RVAN REYNOLDS: The problens that we
are westling with now are probl ens that have been
festering for a nunmber of years, and, Conmm ssi oner
Yaki, | share your concerns, but | think that at this

point we are going to have to -- we don't have any --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

there are no good decisions. All of the options that
we have, all of the viable options that we have are
bad, and it's just a matter of picking the best of

t he bad choi ces.

| think that it's inportant to our staff
t hat we nake the hard deci sion now and create that
cushion so that we don't have to go through this
process again in '"06. | think it's inportant that
'06 staff and the Conm ssioners and the speci al
assi stants have sone space so that we can get our
arnms around the problens that we have, conme up with a
battl e plan w thout having to worry about RIFs,
| ayoffs, furloughs, office closures.

So while the options that we have will
adversely affect the lives of sone of our enployees,
| think over the long term we have to make this
decision. This decision will put us on the road to
restoring the fiscal health of the agency, and at the
end of the day we can't fulfill our mssion if the
back office issues, |ike budget matters and
operational matters aren't dealt wth.

Conmi ssi oner Ki r sanow.

COW SSI ONER KI RSANOW  Yes, M. Chair.
Thanks very nuch

| concur in large part with comments nade
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by Comm ssioner Yaki. | think it's extrenely
important to have a great deal of transparency when
it cones to making decisions such as this. For the
time that I've been on the Conm ssion we have been

ki cking the can down the road, so to speak, and not
been maki ng hard choices, and | think that has gotten
us to the point where we now have to do this, which
is an extrenmely unpl easant task.

Possi bly we coul d have avoided this at
some point. I'mnot sure if we could have, but if
t hi ngs had been done earlier, naybe we woul d not be
in this particular spot.

The one thing that | ama little
concerned with, Conmm ssioner Yaki is troubled by the
cushion. [I'mtroubled by the cushion froma
di fferent perspective, and it seens to be consuned
al nost conpletely by our need, in fact, our mandate
to inplenent structural refornms that haven't been
i npl enented over the course of a nunber of years.

That | eaves us with virtually no
addi tional revenues, no additional noney for
di scharging our statutory m ssion, and at | east
that's nmy perspective, but I'mwondering if you m ght
be able to give us an expl anati on of what you

perceive to be our ability to do what we're here to
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do, that is, produce reports, |look at the issues
pertaining to civil rights throughout the country.

In 2006, for exanple, if much of the
cushion is consuned by audits and all of the other
t hi ngs that have been deferred for years and years
and years, will we have the ability, for exanple, to
conduct hearings, fly people in if necessary? WII
we be able to discharge our m ssion?

MR. MARCUS: Yes, Conm ssioner, the work
of the Comm ssion will continue despite the cutbacks.
Just as we have | ess resources than | ast year and
| ast year than the year before, we will have |ess
resources next year than a year ago.

However, we will still be able to hold
heari ngs and briefings even under the tighter
circunstances. We will need to be a little bit
tighter in terns of expenses in '06 than we have been
in prior years.

Even this year we have fewer in the way
of analysts and related staff to do reports than
we've had in the recent past, and certainly
significantly fewer than in the distant past, and
we' Il have sonewhat fewer again next year.

Whet her this reduces -- | think it wll

reduce the nunber of reports that we do, but we wll
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still be doing reports. W wll still be doing
anal yses. W will still be holding hearings and
briefings if that is the Comm ssioners' intent, and I
expect it will be.

CHAl RMAN REYNOLDS: Vice Chair, Vice
Chair Thernstrom

VI CE CHAl RVAN THERNSTROM | just have
with respect to what Conmm ssioner Yaki said just one
gquestion for him

| very much appreciate what you said.
I|"min agreement with it, but there was one point you
made that | think could be easily m sunderstood. You
said you understood the necessity of inpressing
Congress with the seriousness of our dedication here
to reform You would agree, | hope, that we're not
sinply here tal king about a public relations problem
as it were, but we are tal king about restoring the
fiscal health of the agency, which is not -- | nean,
t he question of inpressing Congress is, you know,
sinply one aspect of that larger picture, in that
it's inmportant to conmunicate the seriousness of our
commitment to restoring the fiscal health, but you
seemto inply that this was driven solely by the need
to i npress Congress.

And |I'm sure that was a m sunder st andi ng,
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but --
COWM SSI ONER YAKI:  May | respond?
VI CE CHAI RVAN THERNSTROM  Yes.
COW SSI ONER YAKI:  No, that wasn't a

m sunderstanding at all. Since | have been appoi nted

to the Commi ssion and been in neeting after neeting,
it has been stated over and over that we are taking
t hese particular reforns in response to Congress.

And to nme the point is that if | had ny
druthers, which I will not and which is why |I'm
supporting this, | think, kinder, gentler version of
what had originally been tal ked about, is because
that I|'"'mnot going to wn the argunent of perception,
which is that | believe that we have taken serious
steps toward reform

Qur internal agency instructions have
been anended to the nth degree by the Staff Director
and by the other nmenbers of the Conm ssion before |
came on. |'mbeing very neticulous in all of ny
record keeping to neet all of GAO s requirenments so
that | don't charge anything that | shouldn't.

| have foregone a special assistant, as
has the Chair, because | take my contribution to this
very seriously, but | do not believe and continue to

not believe that we need to go as far as we need to
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at this tine and at this nonent to nmai ntai n our

fiscal health. | think that natural attrition wll
conme in. | think the voluntary buyouts are part of
it.

On the other hand, | recognize the
handwiting on the wall, and when so many peopl e have

said to ne over and over again, you know, we're being
wat ched, we need to take serious action and we have
to show that we're commtted to all of these things,
which | really think we are. That's why | agree to
go along with this proposal, because, to put it
bluntly, I just want to nmake it |ess worse than it

iS.

And no one |ikes what we're doing. |
know that the Chair, | know that the Staff Director
nor you, Vice Chair nor any of the other
Conmi ssioners who are here want to do what it is that
we're doing. | certainly don't, and | don't because
| don't believe that the timng is such that we
actually need to do everything all at once.

And | think that we have the ability, and
| think we have the nmeans and bipartisan basis to go
forward to policy makers and say, "W have gotten
your nessage."

We certainly did that at the hearing | ast

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

month. This is what we are doing. This is what
we're going to continue to do. | would rather have
seen a three-four year plan rather than an overni ght
plan that forces us to engage in essentially, you
know, a five to ten percent cut of our staff in the
next year and a half.

But | don't have the majority on this
Conmi ssion, and in wanting to work constructively
with a mgjority inthis Conmssion, I'"'mwlling to
say that | do not separate nyself out and just be a
naysayer and say no. | understand that's where they
want to go. That's the perception. Watever | can
do to make it |l ess worse, so to speak, | will, and
that's why | support what the Staff Director and the
Chair put forward.

But make no m stake. | do not have any
m sunderstanding in all my conversations over the
past two nonths about why we are being driven down
this road at this tine

CHAI RVAN REYNOLDS: well, 1'd like to
respond.

Conmi ssi oner Yaki, the two of us, we've
had conversations about these ugly choices, and |
just want to be clear that | share many of the

concerns that nenbers of Congress have expressed
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about this agency. The decisions that we' re making
today | don't believe are driven solely by Congress.
Is it a factor, and an inportant factor? Yes.

But we can't get a clean audit in our
present state. W don't have an accounting systemin
pl ace. This agency has negl ected over the years, and
that's why we' ve reached this point.

And | believe that strong neasures are
needed now, not down the road, and these nmeasures are
needed in order to enable us to function.

And after saying that though | appreciate
the fact that while we di sagree on sone issues, |
appreci ate the manner in which we have di sagreed and
t he manner in which we have worked to reach
conprom se

VI CE CHAI RVAN THERNSTROM St af f
Director, | wonder if you have anything to add to
t hat .

MR. MARCUS: The neasures which we are
taking are necessary to deal with the problens that
we have. |If they also serve to send a signal of our
seriousness either to Congress or to anyone el se,
that may be hel pful, but we would need to take
nmeasures of this sort regardl ess.

The fact that we are on target to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

overspend our budget unless various corrections are
taken, that's a fact. Now, there are many ways of
dealing with it, sone of which denonstrate a
seriousness of reaching long-termsolutions and sone
of themare not, but we need to do what we need to do
because it's legally required and because it's the
right thing to do regardl ess of whether it also

pl eases any of our stakehol ders.

CHAI RVAN REYNCOLDS: Comm ssi oner Yaki .

COWM SSI ONER YAKI :  Thank you, M. Chair.

Just by way of clarification, has the
nunber that we've put forth for next year -- does
that include the fact that | probably will not hire a
staff assistant or not?

MR MARCUS: |'ve tried to give both sets
of figures, Comm ssioner Yaki, some on the assunption
that the Conm ssioners hire special assistants and
some on the assunptions that they do not, and that's
part of why there's a range.

Al of them all of the figures that |I've
gi ven you, however, are predicated on the assunption
that as the Staff Director I do not hire any of the
four Schedul e C special assistants that |I'm
authorized to hire because | think it's inportant to

denonstrate that resol ve.
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CHAl RMAN REYNOLDS: Conmm ssi oner

Ther nst r on®?

VI CE CHAl RVAN THERNSTROM  Can | just say
sonmet hing on the special assistant question? | have
repeatedly expressed ny willingness to, as it were,
being so lucky as to have a special assistant,
repeatedly expressed ny willingness to share ny
speci al assistant so that other Comm ssioners have
sone help as well.

You know, | think we're all here ready to
pitch inin any way that we can. Again, going back
to our concern for the staff and our concern for the
i npact on the regional offices and so forth of the
neasures that are on the table here.

CHAI RVMAN REYNCLDS: Commi ssi oner
Ki r sanow?

COW SSI ONER KI RSANOWN | just want to
enphasize | think with both what Staff Director and
yourself said, that we canme to this pass not in a
vacuum Even in the few neetings we've had so far
this year, we were told astonishing things, things
that we were not told for at |least ny tenure on the
Comm ssi on, and we di scovered were pretty
significant, pretty serious.

W were told we didn't even have a
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general ledger. That in and of itself should send
sirens wailing throughout the Capitol.

We did not inplenment GAO reforns. \Wen
you read GAO reports, they try to say things in a
kind of sterile manner, but anyone who has read any
ki nd of accounting reports or assessnents of an
agency or a firmwould look at it and say this place
is conpletely out of control and is spiraling into a
ditch quickly.

W have not inplenented or did not
i npl enent prior to Staff Director com ng on board OPM
recommendations. W did not have an audit for 12
years. Every tinme | would pick up the paper to read
about the agency, it would have sonething to do with
how it is conpletely out of control.

So we did not cone to this pass w thout
any history, and we did not get here -- the neasures
that are being taken are not being done in a vacuum

| think everybody here woul d prefer not to have done
this, but I think had we had the kind of information
that the Staff Director provided to us over the | ast
t hree nmonths, had we taken a hard | ook and a sober,
responsi bl e ook at this agency in the past, we may
not have had to take these kinds of Draconian

actions.
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| still think we have a structural
deficit with which we would have to deal, but it's
concei vabl e we coul d have inplenmented controls and
refornms that would have cushioned the blowa little
bit nore.

So are we trying to inpress people? |
agree with the Staff Director. Wether it inpresses
anybody or not, and | frankly doubt that it wll
because | don't think anybody is paying a whole |ot
of attention to what we're doing, these are reforns
that need to be taken, and nmy only concern is are we
goi ng far enough.

What | don't want to do is have to
revisit the issue two years down the road, a year
down the road. |'m persuaded by what the Staff
Director has to say that we're taking cuts
significant enough or sufficient enough to avoid that
eventuality.

CHAI RVAN REYNOLDS: Any ot her comments,
guestions?

COW SSI ONER KI RSANOW  |'d nove the
guesti on.

CHAI RVAN REYNOLDS: Ckay. Second?

VI CE CHAI RVAN THERNSTROM  Second.

CHAl RMVAN REYNOLDS: Ckay. Let's vote.
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mnute break -- I"msorry?

56

COW SSI ONER MEEKS: Could | ? Before we

| eave the Staff Director's report, because | assune
that's what we're doi ng now.

CHAI RVAN REYNCOLDS:  Yes.

COWM SSI ONER MEEKS: | just wanted to ask

one question which is conpletely off the subject of
t he budget, but can you tell nme what the status of
the request that the Indian Affairs Commttee put
forth to the Conm ssion to testify regarding the

I ndi an health care report, the Broken Prom ses
Report ?

CHAI RVAN REYNCLDS: Okay. That
invitation was sent to me. | declined for various
reasons. So that's --

COW SSI ONER MEEKS: Wl |, and the reas
| ask is because then they have gotten hold of ne

because they were di sappoi nted, and | am di sappoi nt

on

ed

to say the | east, because, | nmean, they felt like it
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was protocol asking you, but in fact, | nean, they
woul d have been happy with -- | mean, they actually
did want me to testify, and if that wasn't possible,
t hen anyone fromthe Comm ssion, Debra Carr's office
or soneone to go testify and report concerning what
the contents of that report was.

So, you know, | really amvery
di sappointed that this Conm ssion would turn down the
I ndian Affairs Commttee, to appear before them

CHAI RMAN REYNOLDS: Wwell, It was a --
Jenni fer, were you about to junp in?

COWM SSI ONER BRACERAS:  Onh, |'m just
confused, but, Elsie, did you say they asked you?

COWMM SSI ONER MEEKS: Wel |, according to
them protocol they felt required themto ask the
Chair, to extend the invitation to the Chair, but you
know, assum ng he could not do it, that it then would
be passed to soneone el se.

CHAI RVAN REYNOLDS: Gkay. The issues,

well, some of the conplexities of this issue at | east
for me, | wasn't here when that report was issued,
and that report, | believe, was approved by four

Conmmi ssi oners and there was four abstentions.
There's a lot in that docunent that | agree wth and

support, but there are other issues that | have
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serious concerns about, but that's ne.

And | felt that it was not -- | don't
think it would be appropriate for ne to be unable to
give ny full support to a Comm ssion docunent, and so
those are sone of the reasons why | --

COWMM SSI ONER MEEKS: Fine. The report
was approved though.

CHAI RVMAN REYNOLDS: That's correct.

COW SSI ONER MEEKS:  And so the fact that
the Indian Affairs Conmttee wanted sonmeone to cone
talk to them about that report, you coul d disagree
with part of it if you wi shed, but you know, | just
am-- | think that the Indian Affairs Commttee, for
one thing, deserves nore respect than that.

| also think that this was a very
i nportant report, and things haven't gotten better in
I ndi an Country since that report, but it's a very,
very inportant report.

CHAI RVAN REYNOLDS: Well, the conditions
in Indian Country are issues that | hope one day we
woul d be able to -- well, | want to spend sone tine
| ooki ng at sonme of the issues in Indian Country, but
getting back to the current issue, now, are you
suggesting that, okay, fine, I may be unconfortable

but you, on the other hand, would be willing?
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COW SSI ONER MEEKS: | woul d certainly

be. | nean, in the past, | know that Terr
D ckerson, if it was her report, went and, you know,
testified. This canme out of OGC. So, you know,
soneone fromthere. | nean, dependi ng on budget, it
woul d nean an extra trip out here for nme so --

CHAI RVAN REYNOLDS: Ckay. How about

this? Let's --

COW SSI ONER MEEKS:  -- | woul d be gl ad
to do it.

CHAI RVAN REYNOLDS: Let's tal k about our
options. W still have sone tine.

COW SSI ONER MEEKS:  It's next week.

VI CE CHAl RVAN THERNSTROM Is it? | was
about to say isn't it next week.

COWM SSI ONER MEEKS:  Yes. But | woul d
very much |Iike soneone to go.

COW SSI ONER BRACERAS: Wl |, excuse ne.
This is Jennifer.

| mean, why don't you do it? You seemto
be the nost know edgeabl e about the report and the
nost passi onate about the report, and it seens that
you woul d be the best person to do it.

COWM SSI ONER MEEKS:  |'m happy to do it.

VI CE CHAI RVAN THERNSTROM  Conmi ssi oner
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Meeks woul d obvi ously be the best person to do it.
As we're tal king about saving pennies here, the only
guestion is whether we should send sonebody fromthe
staff instead, and why don't we |eave this for
Comm ssi oner Meeks and the Chair to settle?

COWM SSI ONER BRACERAS: Ri ght, okay.

COWM SSI ONER MEEKS:  I'mfine with that.

CHAI RVAN REYNOLDS: Ckay. Let's take a
ten-m nute break.

(Wher eupon, the foregoing matter went off

the record at 10:47 a.m and went back on

the record at 11:15 a.m)

V. Managenent and Operations

CHAI RVAN REYNOLDS: Gkay. W're going to
start.

Next on the agenda i s Managenent and
Qperations, and | believe Conm ssioner Kirsanow has
several notions.

COWM SSI ONER KI RSANOW  Thank you, M.
Chai r.

Last nmonth we di scussed several different
notions and that we would revisit themat this
particular neeting. Since that tinme we have had GAO
come out with their report. One of the notions, you

may recall, was a notion to adopt GAO and OPM
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recommendati ons within an expedited nine-nonth tine
frame.

And to ward that end, | nove that the
Comm ssi on adopt the policy recomendati ons of the
GAO reports of 2005, 2004, 2003, and 1995, and al so
the OPM report of 1997, and that the Staff Director
i mpl enent those reconmendati ons within a nine-nonth
time frame consistent, however, with any strictures
or confines inposed by the Anti-deficiency Act, of
cour se.

VI CE CHAI RVAN THERNSTROM | ' m sorry.
don't seemto have a copy of these notions.

Oh, okay.

COWM SSI ONER BRACERAS: Can sonebody
recap the mnutes? | don't know if that makes a
di fference one way or the other.

CHAI RVAN REYNCLDS: |'msorry. Jennifer,
pl ease repeat what you just said.

COW SSI ONER BRACERAS: CQur di scussion of
this the last time was not recapped in the mnutes
for some reason | don't believe.

CHAI RVAN REYNOLDS: Gkay. | haven't
revi ewed the m nutes.

COWM SSI ONER BRACERAS:  It's -- | don't

know.
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COWM SSI ONER KI RSANOW  Jennifer, it's

not in the mnutes per se.

CHAI RVAN REYNOLDS: It's here.

COW SSI ONER KI RSANOW  Well, | see it
here. It is in the m nutes under Managenent and
Oper at i ons.

COWM SSI ONER BRACERAS: Onh, okay. [I'm
sorry. M mstake then. | was | ooking in another
section.

CHAI RVAN REYNOLDS: kay. |Is there a
second?

VI CE CHAl RMAN THERNSTROM  Yeah, | second

CHAI RVAN REYNOLDS: Gkay. Discussion.
Commi ssi oner Yaki .

COWMM SSI ONER YAKI :  Yeah, | woul d just
like to add a friendly anmendnent, hopefully a
friendly anendnent to say that after the nine nonth
thing, to the extent they are non-repetitive and to
the extent funds are avail abl e because | woul d not
want us to -- | understand what you neant by the
Anti-deficiency Act, but there are also other -- even
within their priorities regarding which of these
things we're going to do, there are noney costs

associ ated with each.
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CHAl RMAN REYNOLDS: Conmm ssi oner

Ki rsanow, do you accept that as a friendly anendnent ?

COWM SSI ONER KI RSANOW  Yeah, | have no
objection to it.

And I'd also want to just state for the
record that | would |ike these inplenented as quickly
as possible, but | told the Staff Director off |ine
that I wasn't going to hang himif he didn't have
themw thin nine nonths. W understand he's | aboring
under a |l ot of pressures right now.

CHAI RVAN REYNOLDS: Any ot her discussion?

Any ot her comrents? Ckay.
COW SSI ONER BRACERAS: Wl l, I'msorry.
|'"d just like to hear fromthe Staff Director

whet her there are any in particular of these
recommendations that are problematic either froma
financial point of view or a nmanagenent point of
view. Does he have any concerns about seeing all of
t hese take place?

MR. MARCUS: Conmmi ssioner Braceras, | do
not have any concerns about any single recomendati on
fromeither of those two perspectives under the
noti on as anended. There are sone reconmmendati ons
that may require expenditures, including, for

i nstance, sone that may require either additional
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training or that may require purchase of software.
W will need to assess the cost in order to conply
with the notion, but it seems to ne that | woul d not
recommend accepting any single one of the
recommendations. | think it is appropriate to nove
forward on all of them

COW SSI ONER BRACERAS:  (kay. | just
wanted to make sure that you were supportive of this
before I signed on, but if you're supportive of it,
then since you're the one who has to inplenment them
all, I"mon board.

MR. MARCUS: Thank you, Conmi ssioner,
and, yes, | do whol eheartedly support this.

CHAI RVAN REYNOLDS: Gkay. Tine to vote.
Al in favor?

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Any obj ections?

(No response.)

CHAI RVAN REYNOLDS: The notion passes.

COWM SSI ONER KI RSANOW M. Chair, 1've
got another notion. This is fairly sinple. | nove
t he Commi ssion authorize the Staff Director to post
docunents on the Comm ssion Wb site, specifically
t he congressional testinony of Commi ssioners Yaki and

Redenbaugh, and al so the correspondence sent to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

Congress by Comm ssioners Braceras and Vice Chair
Thernstrom

CHAI RVAN REYNOLDS: Woul d that include
the testinony of Staff Director?

COW SSI ONER KI RSANOW  |'m sorry.  Yes,
also the Staff Director. That's correct.

CHAI RVAN REYNOLDS: A second?

VI CE CHAI RVAN THERNSTROM  And | ' | |
second it.

CHAI RVAN REYNOLDS: Di scussi on?

(No response.)

CHAI RVAN REYNCLDS: Ckay. All in favor?

(Chorus of ayes.)

CHAI RMVAN REYNOLDS: Any obj ections?

(No response.)

CHAI RVAN REYNOLDS: The notion passes.

COW SSI ONER KI RSANOW | have one | ast
nmotion for right now, and | ast neeting we had a
di scussion with respect to conducting a full scope
audit of the Comm ssion. As a prelimnary matter we
had determ ned it was necessary to engage in an
exam nation of what the costs would be, what the
scope woul d be, and chronol ogically when we shoul d
fit this in, given that we have GAO and sone ot her

t hings going on. W were possibly tal king about a
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restructuring of the Comm ssion in terns of a RIF.

During that period of tine, there has
been an exam nation as to what the costs would be and
whet her or not, in fact, we could even conduct an
audit, and as a result of that particular
exam nation, it was determ ned that the Comm ssion is
not in auditable shape; in other words, that
reputable auditing firnms, mgjor auditing firns would
not even Take on the Conm ssion because of the fact
that we don't have the appropriate financial
controls, and they couldn't conduct an audit that
they can put their nane to.

They indicated that before that would
happen, certain necessary controls would have to be
put into place, and before that happened an
assessnent woul d need to be done as to the nature of
the controls and what el se needed to be done so that
we woul d be audit ready.

So toward that end, | would sinply nove
that the Staff Director take all necessary steps to
make the Comm ssion audit ready as soon as
practi cabl e.

| know that's a very |l arge or expansive
nmotion. It's not specific, but I would leave it to

the discretion of the Staff Director to enpl oy
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what ever neans are necessary, whether it be engagi ng
a contractor to conduct that assessment. However, if
we could do it inside, in house, if that can be
acconplished, that's fine al so.

CHAl RMAN REYNOLDS: |Is there a second?

VI CE CHAI RVAN THERNSTROM | second it.

| would |ike to hear from-- you were
about to say, "Any discussion?" -- | would like to
hear fromthe Staff Director any thoughts.

MR MARCUS: Well, | think that
Comm ssi oner Kirsanow rai sed sone very good points.
It is distressing to hear that several of the major
accounting firns that were contacted have indicated
that they suspect that we are not auditable at this
poi nt or that they could not conduct the audit. |
think it wll be very difficult at this point to be
able to entice a |large major accounting firmto do
such an audit, and questions about whether we coul d
get a md-size firm

So | think that it is appropriate to do
preparatory work to get to the point where we can be
audi t abl e.

CHAI RVMAN REYNCOLDS: Staff Director, do we
have a sense of how far away we are from bei ng

audi tabl e? Have we established the scope of our
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probl em yet ?

MR. MARCUS: W have gotten prelimnmnary
information, as | believe Conm ssioner Kirsanow
i ndi cat ed.

COW SSI ONER KI RSANOWN | can speak to
that. The Staff Director and | had a brief
di scussi on about this.

It may take about four weeks for soneone
to do whatever assessnment is necessary to make
recommendations as to what controls are put into
pl ace.

So it's conceivable that after today's
meeting that if we worked diligently, then maybe by
the June neeting we'd be in a position where we woul d
know what controls need to be put into place and
possi bly even put those controls into place, and then
thereafter we coul d perhaps comm ssion an audit.

Qobviously we're going to have to take a
| ook at the costs, but the prelimnary step before we
do all of this, and we nust have an audit, is to
conduct this assessnent.

CHAI RVAN REYNOLDS: Are you suggesti ng
that we can't audit prior years? | mean once we put
the controls in place, our ability to conduct an

audit, that would be prospective.
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COW SSI ONER KI RSANOW  Ri ght .

CHAI RVAN REYNOLDS: What about the prior
years?

COWM SSI ONER KI RSANOW My under st andi ng
isit's unlikely we could do that effectively. Now,
| think what you're referring to would have to be
done in a forensic way. They'd have to reconstruct a
whol e | ot.

CHAl RVAN REYNOLDS: And have we had any
di scussions about a forensic audit so that we will --

COWM SSI ONER YAKI:  Sounds like "CSI."

CHAI RVAN REYNOLDS: Have we had those
types of discussions?

COW SSI ONER Kl RSANOW  No, not
specifically with respect to forensics. M
understanding is though, | nean, |I've done this
before, not personally, but |I've been invol ved
situations where that has happened. A forensic is
obviously a little bit nore tinme consunmng and a | ot
nor e expensi ve.

CHAI RVAN REYNCLDS: All right. Are we
ready to vote? GCkay. Al in favor say aye.

(Chorus of ayes.)

CHAI RVAN REYNOLDS: Al'l in opposition?

(No response.)
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CHAl RVAN REYNOLDS: The noti on passes.

Okay. Pete, Comm ssioner Kirsanow, you
have anot her noti on.

COWM SSI ONER KI RSANOW  Okay. This is a
nmotion to anmend the scope of the approved project on
federal procurenent follow ng the Suprene Court's

decision in Adarand v. Pena, and this is the notion:

| nove that OCRE reshape the scope of the
Adar and enforcenent study to include information on
federal agencies' use of race-neutral contracting
vehicles, in addition to el enents of the original
proj ect proposal. The resulting study will, one,
report the amount of federal procurenent funds going
to small, disadvantaged, and HUBZone busi nesses; two,
anal yze continuing barriers facing socially and
econom cal |l y di sadvantaged firs; and, three, exam ne
the role of federal agencies, including SBA in
i npl enenti ng procurenent prograns for these firns
foll owi ng the Suprene Court decision that governnent
procurenent activity involving racial classification
be subject to strict scrutiny.

Specifically, OCRE --

COWM SSI ONER BRACERAS: |I'msorry. This
is Jennifer. | can't hear people well because |I'm

pi cking up interference from sonebody el se's
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m cr ophone.

COWMM SSI ONER KI RSANOW  kay. Let ne go
back to --

CHAI RVAN REYNOLDS: Do we have copi es of
t hi s?

COW SSI ONER BRACERAS: | think | have a
copy here, but --

COWM SSI ONER KI RSANOW  Ckay.

COW SSI ONER BRACERAS:  -- | just wanted
to let you know that |'m picking up nurnurings from
ot her peopl e.

COW SSI ONER KI RSANOW | believe the
Chair was nmurnuring.

COW SSI ONER BRACERAS: Jerry, stop

nmur mur i ng.
(Laughter.)
COW SSI ONER KI RSANOW  Hol d on, Pete.
A copy of the notion was circul at ed
el ectronically, Comm ssioner Yaki. Unfortunately we

just brought down a single copy.

Well, no, hold on. The cavalry has
arrived.

COWMM SSI ONER YAKI :  You al ways have
copies. Audrey is the -- thank you.

COWM SSI ONER KIRSANOWN | left of f where
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| indicated, nmade reference to the Suprene Court's
deci sion regarding racial classification subject to
strict scrutiny. Specifically, OCRE will research if
and how federal contract or federal agencies changed
procurenent practices to fulfill the conpelling
interest and narrow tailoring conmponents of the

Adar and v. Pena deci si on.

VI CE CHAI RVAN THERNSTROM  Excuse ne.
Comm ssi oner Braceras, have you now got the entire
notion or do you need Comm ssioner Kirsanow to read
it?

COWM SSI ONER BRACERAS: Onh, no, | have
it. | just wanted to make you aware that | was
havi ng troubl e heari ng.

VI CE CHAI RVAN THERNSTROM  Onh, okay.

COW SSI ONER BRACERAS: Because of the
m crophone i ssue.

VI CE CHAI RVAN THERNSTROM  Ckay.

CHAI RVAN REYNCOLDS: Ckay.

COWM SSI ONER KI RSANOW  That's the
not i on.

CHAI RVAN REYNOLDS: |Is there a second?

COWM SSI ONER TAYLOR:  Second.

CHAI RVMAN REYNOLDS: Di scussi on.

Conmi ssi oner Yaki .
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COW SSI ONER YAKI : I want to thank the

Chair and the other Conm ssioners in pulling this
together. | just need tine to read it in view of
what | had done before. Can | ask a question of
staff on this one?

CHAI RVAN REYNOLDS:  Sure.

COW SSI ONER TAYLOR:  Ms. Dickerson.

MR MARCUS: | would add that Ms.

Di ckerson is prepared to give a few words on this
that woul d al so require some transparencies if you
woul d |i ke and sone di scussion.

CHAI RVAN REYNOLDS: Do you have a m c?
Yes. (kay, great.

COMM SSIONER YAKI: I'mtrying to get the
original wording. WM. Dickerson, can you sort of
tell me what you now understand the scope of the
presently noved but not yet approved project to be?

M5. DICKERSON. Wuld it be okay to
explain that with some of the presentation?

COW SSI ONER YAKI :  Yes.

MS. DI CKERSON: Because it mght be
hel pful to ook along with ne at a few things.

COW SSI ONER YAKI :  Sure.

M5. DI CKERSON: This is Teresa Brooks.

She's the secretary in OCRE, and she's going to help
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out a little bit.

| understand we don't have a Power Poi nt
proj ect or anynore.

VI CE CHAI RMVAN THERNSTROM  Wait a m nute.

COW SSI ONER YAKI :  That was on eBay | ast
week, wasn't it?

CHAI RVAN REYNCLDS: Well, in order to
avoid violating the Anti-deficiency Act, we had to
auction off a few things.

(Laughter.)

M5. DICKERSON: This is just in response
to some of the questions that cane up at the | ast
nmeeting, and | just thought | would do a quick
conpari son of the original scope conpared to the race
neutral one.

So the first transparency has the program
ceiling start. It does point out that one effect of
the change in scope is that whereas the origina
scope was going to focus on procurenent trends and
procurenent itself and how Adarand changed
procurenent strategies, the new focus, which is on
the right side, would be race neutral strategies to
achi eve contracting goals.

Okay. This isn't working.

VI CE CHAI RVAN THERNSTROM  |'m sorry,
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Terri. Can | ask you a question?

M5. DICKERSON: It doesn't matter how
close you sit to that one. It's not going to work
Thi s one does.

VI CE CHAI RVAN THERNSTROM  Terri, could |
ask a question here?

MS. DI CKERSON:  Yes.

VI CE CHAI RVAN THERNSTROM  Now, those are
two separate questions. One is not really a
substitute for the other. They are both legitinmte
guestions. The reason you cane down on the side of
one being a substitute for the other is what?

MS. DI CKERSON: Well, maybe | can fast
forward to sort of the tinme line of what's happened
with staff.

I f you could just fast forward to nunber
28, and I'll go over.

Sonme of the significant dates with
respect to what has occurred with the statutory
report. Decenber 1st was when staff submtted draft
interrogatories, but that was to the forner Staff
Director, and those were presented for the forner
Staff Director's and Chair's signature and approval.

And so | assunme those were undergoi ng an

approval process, and then there was a change in the
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Staff Director's office.

So by Decenber 17th, the staff had

revised -- | believe M. Marcus may have been naned
around the 8th, and I don't know. | nean, it was
just ny recollection. | think maybe he was in the

bui l di ng by the 13th.

MR MARCUS: | came in around Decenber
16th or 17th.

MS. DI CKERSON: Sixteenth or 17th. Ckay.

So the day after the new Staff Director was here,
along with a nountain of other things he was dealing
with, we presented the new. That's going to be where
we end up.

W presented the new and revi sed
interrogatories with just the signature bl ock
changed. That was Decenber 17th.

On January 10th, the Staff Director had
revi ewed those, you know, just |ike we were waiting
for the forner Staff Director to review and comment,
and he asked us to expand on sonme of the questions,
whi ch we did.

And then by the 13th of January, he gave
us a little bit nore guidance on sone of being nore
specific and | ess vague on sone of the race neutral

gquesti ons.
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Meanwhil e the staff was still working on
the project, and they subnmitted to ne a draft report
according to the plan that the Comm ssion had
approved |l ast year. So the original draft cane to ne
at that tinme. It was kind of sketchy and | acked sone
detail, but it was our first draft.

By the 26th, | net with the Staff
Director and he gave ne kind of his |ast changes on
the interrogatories, and we revised that, and by then
t he concept paper, it was really a shift because
there was a | ot nore focus on whereas the race
neutral conponent had been a part of the original
concept, we were elaborating on it so nuch that the
concept paper necessarily, you know, becane
different as well.

So by February 1st, we had revised the
interrogatories, and we submtted those for signature
and approval. By the 8th we had received changes
fromthe front office, and we sent those
interrogatories to agenci es.

The deadline to the agenci es was February
28th. Most of the agencies requested extensions, and
sonme just stated that they disliked the February 28th
deadl i ne because they were only getting it on the

8th, but we only received requests for extensions
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fromsone of them

By February 8th, we had received no
replies to our interrogatories -- on February 28th,
whi ch was the deadli ne.

Bet ween March 3rd and March 21st, we had
received all of the interrogatories by March 21st,
but we had only gotten five by March 11th.

By the 31st, we, the staff, submtted to
me the new report draft because that had to start
comng to ne, and now today is April 8th. W're
hopi ng to get sone gui dance on which of these
directions we're supposed to go. By the 11lth, the
draft report is due to the Staff Director.

And then the | ast date | have posted
here, May 24th through June 8th is legal sufficiency
review. The 24th through June 8th is also the
editorial review. According to the schedule or, you
know, what we coul d see as a doabl e revised schedul e,
by June 16th we would give it to the Staff Director
in the hope that that would be the version that woul d
go to the Comm ssioners, and their review would be
simul taneous with affected agencies, which would be
June 16th through 29th, and | assune |looking to a
di scussion in July, at the July neeting.

Those are a review of sonme of the things
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that occurred. Maybe it would be hel pful then to go
back to two to talKk.

VI CE CHAI RVAN THERNSTROM  Yeah, let's do
t hat .

MS. DI CKERSON: Ckay. ©Oh, back to one,
yeah. That's right.

VI CE CHAI RVAN THERNSTROM  That one.

MS. DI CKERSON: Yeah. So because of the
nore specificity that we were getting fromthe front
of fice, the focus of the project really did change
from how Adarand changed procurenent strategies to
how agencies are really inplenenting race neutral
strategies to achieve contracting goals.

In the original version we were going to
| ook at minority and wonen owned busi nesses, and in
the revised version we're only looking at mnority
owned businesses. This is partly because -- well,
"Il get to that in the next slide.

And then in the original we were going to
| ook at procurenent trends, 1994 to 2004. That was
real ly because we were | ooking at right after
Adarand, but then in the revision we were only
| ooki ng at what agenci es had been able to inplenent.

So we were | ooking at progranms that they had

started, 2000 to 2004.
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The HUBZone project or programthat M.

Kirsanow referred to didn't even start | don't think
until about 2000. So agencies had to have tine to
get those prograns in place that were going to
conport with Adarand, and so we changed the date of
what we were | ooking at from 1994 to beginning with
2000.

| want to anplify the second bullet. Can
you put the next slide up?

| want to anplify the second bullet is
reasons we're not studying the wonmen owned -- it's
nunber three -- reasons that we're not |ooking at the
wonmen owned busi nesses along with mnority owned
firms.

Nunber one, because different | egal
standards apply to wonen owned procurenent. Wnen
owned firnms are subject to internedi ate and not
strict scrutiny, and agenci es soneti nes nonet hel ess
apply policies to both, but the |egal basis for doing
so is very different.

So | think we probably woul d have,
irrespective of which direction we had gone, we woul d
have had to cone to that conclusion anyway, that it's
al nost a separate study to | ook at wonen owned firms.

There's a different programinfrastructure. There
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are, you know, sonetinmes wonmen owned procurenent

of fices that are separate fromthe mnority offices
wi thin agencies. There are, as | said, different
statutory nmandates, and the character of wonen owned
busi nesses is different.

So that conmponent woul dn't be addressed
at this point.

And anot her aspect of the changed
enphasis is that we would not be relating procurenent
trends to Adarand. That is forenbst, | guess because
we didn't ask for data exactly post Adarand. As |
said, we nmade the data request from 2000 to 2004, and
not 1994 or pre-Adarand through 2000 because the
whol e nature of the project changed. W really
weren't | ooking at procurenent post Adarand.

But within that there were al so so nmany
ot her legislative and regul atory changes, changes to
federal acquisition streamining, changes to small
busi ness prograns and policy. Those probably could
not be isolated anyway and anal yzed separately from
the effects of the Adarand deci sion.

| guess |I'mkind of getting into sone of
our findings, prelimnary findings, with you at this
point. So it's advantageous that |I'mable to present

this to you, but this is another conponent of the
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original concept that we would not be able to
deliver, but | don't think we would have been able to
get to this anyway even if we had ten years' worth of
data. We woul d have been able to | ook at trends a
l[ittle bit nore from 1994 to 2004, but | don't think
we woul d have been able to isolate the effects of
Adarand fromall of the other |egislative and

regul atory changes that have occurred in that ten-
year peri od.

CHAI RVAN REYNOLDS: Okay. Ms. Dickerson,
before you go on, going back to Vice Chair
Thernstrom s point, the shift from| ooking at
procurenent to race neutral policies, do we have
sufficient information to do both, sufficient
information and tine?

M5. DI CKERSON: Ch, to do both? Yes, we
can do sone aspects of the original and as well as
the race neutral piece.

CHAI RVAN REYNOLDS: And still neet the
deadlines that were in that earlier --

M5. DI CKERSON:  Yes, provided we get that
specific direction fromyou today.

VI CE CHAl RVAN THERNSTROM  You know, |
under stand your point here, looking at trend |ines

from'94 to '04 you can't separate out the effects of
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Adarand from other |egislative and regul atory
changes, but nevertheless the trend lines in
t hensel ves are interesting to ne.

You know, | think if it's possible for
you to provide information on themworth | ooking at.

M5. DICKERSON: It's not on the slide,
but I do have kind of an idea of an outline that the
staff has generated in this whol e discussion of
what's possible to cover at this point, which I would
like to -- there would be six chapters, and |I'monly
-- would only indicate broadly what they would cover
just to give an indication of what would be covered
and what woul dn't.

Chapter 1 would certainly just be the
i ntroduction, scope, nethodol ogy, et cetera, overview
of the Adarand case, narrow tailoring what it neans,
strict scrutiny, all of that, the DQJ gui dance, just
sort of like to lay the | andscape for what
procurenent is all about and has been in the last ten
years.

Chapter 2 is based on data that we
received fromagencies, and as well as literature
review. W would present data on federal
contracting, data on mnority owned businesses,

federal contract growth, barriers to contract
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opportunities, et cetera. W would really deal wth
procurenent and | ooki ng at the seven agencies that
we' re now | ooki ng at.

Maybe you can just post the seven
agenci es, Teresa so that everybody has an idea of
whi ch ones we're | ooking at now. Do you have that?
Nunber five, yes. Thank you.

In the original, we were only | ooking at
DOD, DOT, SBA, and GSA. And in the revised we've
dropped GSA because we were really | ooking at the GSA
schedul e, and effect of the GSA schedule on mnority
and wormren owned busi nesses and not inplenentation.

So we kind of dropped them but we added
agencies that do a fair anount of federal
procurenent. W added energy, housing, and urban
devel opnent, Departnent of State, and the Departnent
of Education. So now we're |ooking at seven
agenci es, and so Chapter 3 would be | ooking at, you
know, their |level of procurement with mnority and
wonmen owned busi nesses.

The third chapter we would -- would be
where we woul d di scuss race consci ous aspects of
federal procurenent. | guess the small di sadvant aged
busi ness prograns, the 8(a) program et cetera, and

that was in the original proposal.
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We al so woul d tal k about other federal
programnms |ike nentor protege program which nay or
may not be race specific depending on the agency and
al so the HUBZone program which is a non-race --
well, it does have race conscious aspects, but it was
sonmet hing that was inplenmented after Adarand.

Chapter 4 would focus specifically on
race neutral alternatives in federal contracting.
Sonme of the ones that have been identified so far in
the research are, for exanple, financial assistance,
rel axed bondi ng requi renments, unbundling of
contracts, outreach and technical assistance, those
things that do not have race consci ous aspects.

How agenci es define race neutrality and
narrow tailoring, and this we would get fromthe
interrogatories that we've sent. The prograns and
strategies that benefit all small businesses
irrespective of gender or race.

And then Chapter 5 would be any ot her
el ements of narrow tailoring. For exanple,
enforcenment, and again, |I'mkind of getting into
findings, but one of our chief findings is that there
really isn't an enforcenment mechanismw thin all of
this. | mean, all of these agencies have Title VI

responsibilities, but there's not really an agency or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86

an entity that is functioning maki ng sure that these
prograns do not have discrimnation. So there's not
an enforcenent aspect to it.

Al so, how do agenci es neasure the
effectiveness of their race conscious or race neutral
prograns? Wat are they doing to determ ne whet her
t hey shoul d expand these, the extent to which they
shoul d be offering thenf

W want to nmake sonme recommendations wth
respect to that, how they should periodically
eval uate progranms, whether they're race neutral or
race conscious, and the periodic evaluation and
review, which don't seemto be built in very nmuch to
any of these prograns.

And then Chapter 6, we would offer
findi ngs and recomendati ons.

VI CE CHAI RMVAN THERNSTROM  And as you
outlined those chapters, you feel able to do the work
you j ust depicted?

MS. DI CKERSON:  Yes.

VI CE CHAI RMVAN THERNSTROM | nean, well,
the word "capabl e" may have sone unfortunate
connot ati ons.

MS. DI CKERSON:  Yes.

VI CE CHAI RVAN THERNSTROM | just neant
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given the tine, given the staff, given, you know,
what ever .

M5. DICKERSON:. | was taking it that way.

VI CE CHAI RVAN THERNSTROM  Yes.

M5. DI CKERSON: But, you know, the tine
had definitely been conpressed, and it has been a
little bit of a noving target, but, yes, we do feel
that we can do this.

There's been one person on the team from
t he begi nning of the fiscal year. Soneone joined the
t eam around Novenber. Dr. Rudert has been on from
t he beginning, and Mreille Zi eseniss since about
Novenber. Ana Maria Otiz joined that teamin
January, and then on a part-tine basis Latrice Foshee
in addition to her conpliance analysis duties is also
a part of that tine.

So if we can keep that teamtogether and
nmovi ng toward those states, we ought to be able to
deliver what | just said.

VI CE CHAI RVAN THERNSTROM  (kay.

CHAI RVAN REYNOLDS:  Conmi ssi oner Meeks.

COW SSI ONER MEEKS:  And so to be clear,
this motion will not change the scope as Terri has
out | i ned.

CHAl RMAN REYNOLDS: Geez, | don't believe
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so, but let ne take a quick | ook here.

VI CE CHAl RVAN THERNSTROM Wl I, let's
ask Comm ssioner Kirsanow. Do you envision that this
noti on woul d have an inpact on the --

COWM SSI ONER KI RSANOW | am not the
proponent of the notion.

VI CE CHAI RVAN THERNSTROM | thought you
were. |'msorry.

COMM SSI ONER KI RSANOW  I'm sinply the
nout hpi ece.

CHAI RVAN REYNOLDS: | believe that the
notion as drafted is broad enough so that it would
enconpass the approach that's just been discussed.

COW SSI ONER MEEKS:  Well, | nean, | can
support this notion as |long as the contents that
Terri has outlined is included in the report.

VI CE CHAI RVAN THERNSTROM  And | woul d
second t hat.

COW SSI ONER TAYLOR: Can we ask Terri
what her view of it is?

CHAI RVAN REYNOLDS: Onh, sure, sure.

MS. DI CKERSON: Yes. | believe if |
heard the notion correctly that we are --

VI CE CHAI RMAN THERNSTROM  Terri, let's

have you | ook at the exact wording.
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MS. DI CKERSON: Ckay. Thank you.

Yes, it is true. The only thing that it
doesn't have, which isn't addressed in the notion or
what | just said is, you know, we would like to skip
t he wonen owned busi ness pi ece.

VI CE CHAI RVAN THERNSTROM  Ri ght .

M5. DI CKERSON:. Ckay. So, yes, | think
this conmports with our new outline.

CHAI RMAN REYNOLDS:  Commi ssi oner Yaki .

COMM SSI ONER YAKI: Seeing as this is a
notion that was the progeny of a discussion that
Conmi ssioner Braceras and | had at the | ast neeting
and given that Terri has conmtted her teamto get
this done, I"'msatisfied and will support the notion
and nove it.

CHAI RVAN REYNOLDS: Any ot her questions
or conmments?

VI CE CHAl RVAN THERNSTROM  But | second
nmoving it.

CHAI RVAN REYNOLDS: Ckay. We've had the
di scussion. Unless there are additional questions or
comments, Jennifer, anything fromyou?

COWM SSI ONER BRACERAS: No. | obviously
couldn't see the visuals, but everything that Terri

spoke about seened on track with what | had hoped to
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have the Conm ssion produce. So that sounds great.

CHAI RVAN REYNOLDS: Gkay. All in favor

say aye.

(Chorus of ayes.)

CHAl RVAN REYNOLDS: Al in opposition say
nay.

(No response.)

CHAI RVAN REYNOLDS: Ckay. The notion
carriers.

VI . Future Agenda Itens

Okay. Now, future agenda itens. Are
there any tinmes that the Conm ssioners definitely
want to di scuss at our next neeting?

VI CE CHAI RVAN THERNSTROM  Don't you have
one that you wanted to di scuss?

PARTI Cl PANT: | thought we were short on
one noti on.

CHAI RVAN REYNOLDS: Actually that notion
wasn't circul at ed.

COWM SSI ONER BRACERAS: | thought there
was anot her noti on.

CHAI RMAN REYNCLDS: Yes, there was a
anot her notion, but after discussion, it was not
clear that this notion was circulated, and | believe

that our Comm ssion rules require that notions be in
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witing and be circulated so that Conmm ssioners would
have an opportunity to review them before the
nmeet i ng.

VI CE CHAI RVAN THERNSTROM  That is
correct.

COW SSI ONER YAKI :  Wiich notion are we
tal ki ng about ?

VI CE CHAI RMAN THERNSTROM  Speci al ed.

CHAI RVAN REYNCLDS: Ckay.

COW SSI ONER YAKI: | haven't seen that.

VI CE CHAI RVAN THERNSTROM  Yeah. No, we
have to have prior notification.

CHAl RVAN REYNOLDS: GCkay. My | have a
notion to adjourn?

VI CE CHAI RVAN THERNSTROM  So noved.

CHAI RMAN REYNCLDS: Second?

COW SSI ONER MEEKS:  Second.

COWMM SSI ONER KI RSANOW  Bef ore doi ng so,
| just wanted to nake note, and | should have done it
earlier during the announcenents portion, of the
passi ng of John Paul 11, who probably is one of the
chief human rights activists in the history of the
| ast 100 years.

Anyone reading Veritatis Splendor, Gospel

of Truth, or any of his other witings see himnot

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

just as a human rights activist but, by extension, a
civil rights activist, and | think his passing is
obvi ously nmourned by mllions, if not billions,

t hroughout the worl d.

COW SSI ONER BRACERAS: Thank you, Pete.

| agree with that statenent.

CHAI RVAN REYNOLDS: Ckay. Well, fol ks,
until we neet again, this nmeeting is adjourned.

(Wher eupon, the foregoing matter went off

the record at 11:54 a.m and went back on

the record at 11:55 a.m)

CHAI RVAN REYNOLDS: Conmi ssi oner Meeks'
appointnent is comng to an end. | hope that she is
reappoi nted. Wile we have di sagreenents on the
substantive issues, | believe that her voice adds to
the --

COW SSI ONER BRACERAS: Hel | 0?

(Laughter.)

CHAI RVAN REYNOLDS: \Wel cone back,

Jenni fer.

COW SSI ONER YAKI: W thought your baby
was teething on the m crophone there.

CHAI RVAN REYNOLDS: Jennifer, | was just
commenting, well, just pointing out that Comm ssioner

Meeks, her termis up, and | was saying that | hope
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that you' re reappointed.

Again, while we have a different approach
to dealing with these issues, | think that you have
taken principled positions and that the manner in
whi ch you have di sagreed has been a nodel. This is
how t hi s agency shoul d operate, where we have peopl e
who have different views, but who understand the
i nportance of fighting in a respectful manner.

So I want to thank you for the quality of
conversations that we've had since Decenber, and
again, if it were ny decision, you would be
reappointed. So | keep my fingers crossed.

VI CE CHAI RVAN THERNSTROM | woul d |i ke
to kind of second that. I'd very nmuch Iike to see
Comm ssi oner Meeks reappointed, and | don't think of
her as sonebody | will necessarily disagree with in
the end to all matters at all, and | think this is a
remar kably collegial group as it stands, and she is
part of that collegiality.

And | have a great deal of respect for
her opi nions when | agree with them and when
di sagree with them So | hope that she will be back
sitting in that chair, and | hope that there's sone
way of communicating to the mnority in Congress our

hopes.
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COW SSI ONER MEEKS:  And if | can just

say | actually am pleasantly surprised to say that |
t hink we've had sonme good agreenent and that we've
al so been able to disagree. | agree with that.

This has been a | earning experience, and
|'ve said that | had a lot to learn, and so this has
been quite an education for nme these |last six years.

The one nessage | did send, you know, to
the powers that be is that whether | get appointed or
not, |I really very nmuch have an interest in soneone
from I ndian Country bei ng appoi nted because | think
t hese i ssues need to continue to be | ooked at.

And so it's with m xed enotions then
say goodbye or maybe I'll say hell o.

VI CE CHAI RVAN THERNSTROM  Ri ght .

CHAI RVAN REYNCLDS: Until we neet again.

VI CE CHAI RVAN THERNSTROM  Thank you very
much. |'mglad that you renenbered that, Jerry.

CHAI RVAN REYNOLDS: On, no, actually it
was Conmi ssi oner Yaki .

VI CE CHAI RVAN THERNSTROM Oh.  |'m gl ad
Comm ssi oner Yaki remenbered it.

CHAI RVAN REYNOLDS: Ckay. We're now
adj our ned.

(Wher eupon, at 11:58 a.m, the Conm ssion
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