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P-R-O0-C-E-E-D-I-N-G-S
(9:03 a.m.)
OPENING REMARKS

CHAIR LHAMON: I'm going to call us to
order at 9:00 a.m. This briefing of the US
Commission on Civil Rights comes to order on
December 8th, 2017 and takes place at the
Commission's Headquarters, located at 1331
Pennsylvania Avenue Northwest, Washingtion, DXC.

I'm Chair Catherine Lhamon.
Commissioners present at thissbriefing in addition
to me are the Vice Chair Timmons-Goodson,
Commissioner Heriot, Gommissioner Kirsanow,
Commissioner Kladned, and Commissioner Narasaki. I
believe that Cogmmissioner Adegbile is on his way.
Commissioner,  Yaki), could you confirm that you're

participating oy phone?

COMMISSIONER YAKT: Yes, I'm on the
phene.

CHATR LHAMON: Thank vyou. A quorum of
the Commissioners is present. I see that the court
reporter 1is present. Mr. Staff Director, are you
present?

STAFF DIRECTOR MORALES: I am. Thank
you.
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CHATR LHAMON: Thank vyou. I welcome
everyone here to our briefing titled, The School-
to-Prison Pipeline: The Intersections of Students
of Color with Disabilities.

In today's Dbriefing the Commission
examines federal law and policy on school
discipline and civil rights, specifically focused
on students of color with disabilities.

While this investigation, is the first
time the Commission will focus gnh )the particular
intersectional identities of gstudents of color with
disabilities, this is not \Che first time the
Commission, or our State Advisory Committees, have
taken up the issue ©f s¢hool discipline.

In Just tphe last two years, two of the
Commission's, “State Advisory Committees, one 1in
Oklahomy” and, the other in Indiana, have reported on
the msehool-to-prison pipeline 1in those states,
ingluding making recommendations with respect to
race and disability.

The Commission's receipt of these
Advisory Committee reports informed our own
decision to conduct an investigation onto this
issue, and I'm very grateful to the State Advisory

Committees for their work.
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In addition, 1in 2011 the Commission
published a unanimous commission report on school
discipline and disparate impact, looking
particularly at racially diverse school district’s
responses to the education department’s disparate
impact work.

These are only the most recent
publications specific Commission reviews \OJmy the
topic of civil rights and school discaipline. The
Commission and our State Advisorys, Committees have
also examined the topic in earfierfyears as well.

And of course,, Wn™my past 1life, as
Assistant Secretary fox\the\Office for Civil Rights
at the Department of Education, I corresponded with
Commissioners He¥iok and Kirsanow in their
capacities _as\ Commissioners multiple times about
their viewsWNof the discipline-specific work of the
Offleemefor Civil Rights. And I confirmed last
evening that that correspondence still lives on the
OCR website.

This repeated attention to the civil
rights implications of school discipline 1is a
snapshot reminder that concern about this topic,
has persisted over time. In fact, the wvery first

desegregation agreements at the O0Office for Civil
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Rights that the Department of Education monitored

when Congress created the office, included
discipline as a component of desegregation
promises.

Because race-based discrimination discipline
was a concern already 60 vyears ago, as schools
struggled to come to terms with the federad non-
discrimination promise.

More recent data reported, to theg Office
for civil rights in the cival bights data
collection, and my experienceg™wsin, forcing federal
civil rights laws 1in schools,™confirms that the
issue of discipline cgntinues to challenge school
communities, particeclilanly with respect to students
of color and gtudents with disabilities who very
often are the same” students.

L /saw that just about two weeks ago the
current Ooffice for civil rights resolved an
inestiigation of racially discriminatory discipline
of Native American students with disabilities in a
California school district. Finding specifically
that the District had violated the civil rights of
Native American students with disabilities.

OCR noted in that resolution, for

example, that a Native American elementary school
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girl, who had had 43 behavioral incidents, of which
the school 1listed 38 as major, and whose teachers
noted she had ©problems focusing and <repeated
behavioral issues, was not evaluated for
disability.

OCR found that the District failed to
evaluate Native American students for disabidities
before significant changes in placement,, iRghuding
changes made for disciplinary reasons.

OCR also identified within school
disparities in discipline for like behaviors
between Native American and whiteé students in this
District, including for example, the Native
American student received a one day out of school
suspension for /Slapping another student on the way
to the bus_Nn 7what was that student's first
discipliharwypveferral that year.

Whereas a white student received
discipline of conference with the other student and
lunch detention for slapping two students on the
same day, which were that student's fifth and sixth
disciplinary referrals that year.

The salience of civil rights concern on
this topic over decades, together with findings

just two weeks ago that a California District

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

violated students' civil rights precisely at the
intersection of race and disability, and as it
happened, sex, confirms the critical importance of
today's briefing, leading the way for the
Commission to make recommendations to the
President, Congress and the American people, about
appropriate civil rights policy on this issuex

I look forward to working, wl®h ' mnmy
colleagues to draw conclusions and o/e) make
recommendations after reviewind the material
submitted to the Commission gandSNbenefitting from
today's briefing.

Today's briefihg features nine
distinguished speakérs Wwho will provide us with an
array of viewpodint§, )as well as the opportunity to
hear from they public. The first panel includes
policy gxpentg and former government officials who
will®espeak to federal education policy on school
discipline.

I note here that Commission staff
invited current officials from relevant offices
within the Departments of Justice and the
Department of Education, but they declined to
participate in today's briefing.

Panel two includes researchers and
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experts on special education and the school-to-
prison pipeline.

I thank all who have joined us today to
focus on this critical topic. Your views help us
to fulfill our mission to be the nation's eyes and
ears on civil rights.

I now pass the mic to Commisgioner
Narasaki, at whose impetus the Commission \degided
to take up this important issue.

COMMISSIONER NARASAKIA Thank you,
Madam Chair, good morning evegryone. I'd like to
thank our excellent Commisgion Staff for their hard
work in putting togethef\today's briefing.

This hedring, as Catherine notes, is an
important example of the role that our State
Advisory Committees play.

Last year one when the Oklahoma State
Advisesyy CoOmmittee Chair presented their school-to-
priason pipeline report at one of our meetings, she
shared that while the report focused on race and
gender, the committee had received considerable
testimony regarding the disproportionate impact of
school discipline on students with disabilities.
And that the issue warranted further investigation.

After my special assistant Jason Lagria
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and I talked with several experts, we found that
students of color with disabilities face
disproportionate impact from school discipline
practices.

For example, Native American, Alaskan
Native, Native Hawaiian, Pacific Islander and
African American boys with disabilities are
approximately two and a half times as likely™to be
suspended as Caucasian boys with ,6 disapflities.
Unfortunately, not much research has)reglly focused
on this phenomenon.

It was for that »edson that I proposed
that the Commission eXamine” the intersectionality
of the impact ofA4school discipline policies on
students who exfferdience discrimination due to their
race, their disability status and their status of
students” gf %¢olors with the disability.

I understand that this might be our
fist ) investigation that explicitly takes this
intersectional approach on this topic. And I look
forward, very much, to hearing our panelists today.

As the Chair mentioned, the Commission
has held briefings on different aspects of school
discipline over the past decade. During that time,

our understanding of what many refer to as school-
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to-prison pipeline has continued to grow, in part
because of the efforts of the Department of
Education and the Department of Justice to provide
guidance and collect data.

It's my hope that today's hearing will
further raise the visibility of what is happening
to students with disabilities in our schools.
Particularly, what's happening to students @fwecolor
with disabilities. And too help shine a,Yight on
the best practices and the role,hat $Ythe federal
government has to play in emsuring that data 1is
collected to identify potgntia®” systemic problems
and that the best practiees\are lifted up.

Last yedar, “the Commission had a hearing
on the inequitdbl€ fanding of our public schools
and how theseN furiding disparities are exacerbated
by segrega®ion and increasing concentration of
povefitih. That report should be issued next month.

We heard testimony outlining the 1lack
of sufficient funding for school counselors, school
nurses, manageable class sizes, compensation to
retain and attract the most experienced teachers
and necessary training for teachers. All of which
is relevant to the ability of our communities to

address the challenges that we will be discussing
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today.

I think that we <can all agree that
every school should be equipped to provide every
child, regardless of abilities, color, gender or
orientation, with the tools that they need to
thrive and learn and that teachers have a very
challenging and important job.

I hope that most of us agreg fthat the
fact that some preschools are suspendihg very young
children, 1is a fact requiring ,6up. Very serious
attention.

Finally, I commehd™the Chair for her
leadership in suggestinQ, that” we follow the example
of our State Advigorvyy \Committees, who provide a
public comment during)our hearings.

I %thank our witnesses and those of you
who aresherg, foday to speak during our open comment
per lod= We will hear a lot of numbers and
statigtics during the hearing.

And while that data is extremely
important, it 1s equally imperative that policy
makers and researchers writing about these issues
hear how these issues are impacting the classrooms
and the lives of our most wvulnerable students.

Thank you.
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CHAIR LHAMON: Thank vyou. Commissioner
Heriot, I also understand you wanted to speak?

COMMISSIONER HERIOT: Yes. Thank vyou,
Madam Chair. This is an important issue. I don't

think a more important one has come Dbefore the

Commission.

Discipline policy 1is something our
schools have to get right. On the one hand,” if
disruptive students -- regardless, lof |, Pace or
disability -- are left in the classxoom, they can

make learning impossible for xthe “kest of students.
Even dangerous.

On the other “\hdnd, if students are
being needlessly 4Auspended or expelled, that's
obviously a prollten, koo.

Alas, 7the evidence 1s overwhelming that
federal /policies don't help. That the enforcement
activisties that the Obama Administration's
Departiment of Education and its Dear Colleague
Letter of January 8th, 2014 have been wrongheaded,
and according to surveys of teachers, very
unpopular.

These policies have overly
bureaucratized school discipline, and resulted not

in more equitable school discipline, but in chaotic
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classrooms.

I don't think there's any doubt that
the decisions necessary to maintain order in the
classroom are best left to teachers and principals.
No, they are not perfect, but they sure beat the
federal bureaucracy.

Even when federal directives ard well
meaning and reasonably nuanced, by the / timés,they
reach the foot soldiers on the ground,. tha® is the
classroom teachers, any subtlety hds manshed.

"Don't discipline minority students
unless it 1is justified," isg naterally understood by
school district adminigfrators as don't discipline
a minority studentf undess you are confident that
you can persuadé €ome’ future federal investigator,
whose judgmenthyouw have no reason to trust, that it
was jusgified,

In turn, this is presented to
priancipals as, don't discipline a minority student
unless you and vyour teachers Jjump through the
following time consuming procedural hoops designed
to document to the satisfaction of some future
federal investigator whose Jjudgment you have no
reason to trust, that it was justified.

Finally, teachers hear the directive
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this way: Just don't discipline so many students;
it will only create giant hassles for everyone.
This 1s the nature of bureaucracy. I believe we
are better off trusting our teachers.

I think I'll stop there. Other than to
say that the Commission staff and the Chairman did
want to bring in a Trump Administration officecdal on
this. The problem here, however, the \Jhbwious
person to bring in would have been Kehneth?»Marcus,
the nominee for the chair's old pos%.

But alas, Mr. Marpcwms Yhas not received
his vote 1in his senate. , His™hearing was Jjust a
couple of days ago, sohe Was not able to testify.
Instead we have$ T believe, four former
administrators f£rom the Obama Administration.

CHATIR » LHAMON : Thank vyou. I'll now
turn us/to Pegin our briefing.

PANEL ONE: FEDERAL EDUCATION POLICY

CHATR LHAMON: First, deep thanks to
our Commission staff who researched and brought
today's briefing into being, including Marik
Xavier-Brier, LaShonda Brenson and Maureen Rudolph,
in addition to Teresa Adams, Pam Dunston, Latrice
Foshee, Abir Hamid, Lenore Ostrowsky, Sarale

Sewell, Brian Walch, and Michele Yorkman-Ramey, for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

making travel and logistical details for today,
work.

In addition, thank vyou to two new
Commission interns, Laura Geberter and Jessica
Bonch for their help today.

I caution all speakers, including our
Commissioners, to refrain from speaking ove#£ each
other for ease of transcription and to al\léw, for
sign language translation, which is to my right.

I ask everyone present to please
silence your phones and not to~weake flash photos to
minimize health risk to pegsons “pfesent.

After the "wo\ pPanels and the lunch
break, we will recenvene\ at 1:00 p.m. for a public
comment period: If you're interested in
participating n Public comment, during which each
person WillSNhave to up three minutes to speak, we
will®ee,horiored to hear from you.

You may sign-up at the registration
desk beginning at 9:30 a.m. We will hold the
public comment period open for one hour, with slots
allotted on a first come, first serve basis.

For any member of the public who would
like to submit materials for our review, our public

record will remain open until Tuesday, January 16,
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2018. Materials can be submitted by mail to U.S.
Commission on Civil Rights 0Office of General
Counsel, 1331 Pennsylvania Avenue, N.W., Suite
1150, Washington, D.C. 20425 or Dby email to
schooldiscipline@usccr.gov.

During the briefing, each panelist will
have seven minutes to speak. After each4 panel
presentation, Commissioners will have the
opportunity to ask questions within (the, @llotted
period of time, and I will recogpnize. Cemmissioners
who wish to speak.

I will strictly, enrorce the time limits
given to each panelist Bt0o” present his or her
statement, and youf may \assume we have read your
statement, so yOuNdo)not need to read it to us as
your opening, remarks.

Please do focus vyour remarks on the
topilemefy oir briefing, which is the intersection of
rage and disability in school discipline.

Panelists, please notice the system of
warnings lights that we have set up. When the
light turns from green to yellow that means two
minutes remain. When the 1light turns red, you
should stop talking.

Please be mindful of the other

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

panelists' time so you don't risk my cutting you
off. And my fellow Commissioners and I will do our
part to keep our gquestions and comments precise.

So now, our first panel, in the order
in which they speak, includes Anurima Bhargava,
whose leadership and government fellow at the Open
Society Foundations and former chief of the
educational opportunities section in _ the MCivil
Rights Division at the Justice Department.

Next, we'll hear from, Fyve Hill, partner
at Dbrown, Goldstein & Levy™wand former deputy
assistant Attorney General “at~’the Civil Rights
Division at the Justicebepartment.

Then Kxisten Harper, senior policy
specialist forZAChilld Trends and former senior
policy advisom, for the Office of Special Education
and Rehébilitative Services at the Department of
Education .

Then Rebecca Cokley, senior fellow for
disability policy at the Center for American
Progress and former executive director of the
National Council on Disability.

And finally, James Scanlan, an attorney
who specializes 1in the wuse of statistics and

litigation.
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Ms. Bhargava, please begin. Oh, and I
should say, that if you can turn your mic off when
not you're not speaking then everyone's mic will
work. Here you go. Thanks.

MS. BHARGAVA: Thank you, Madam Chair,
and good morning. Thank you to the Commission for
opportunity to present and share information 4£n the
disproportionate discipline of students, of weolor
with disabilities and to highligh¥t the
transformational and ongoing workof == to combat
discrimination and segregatiom¥in, schools, in an
effort to provide safe ,and\ “supportive learning
environments for all stldents-

My namef isW\Anurima Bhargava. From 2010
to 2016, I leadcWild rights enforcement in schools
and institutioms J6f higher education as the chief
for the/ Edicational Opportunities Section in the
CividmRights Division of the Department of Justice.

I previously served as director of the
education practice at the NAACP Legal Defense Fund,
and as a staff attorney to the New York City
Department of Education. I am currently a
leadership and government fellow at the Open
Society Foundations, where my focus is on

identifying and addressing the trauma that students
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experience related to racial violence.

My testimony today will briefly touch
upon what is extensively laid out in my submitted
statement. I would particularly commend the
Commissioners to the discussion of recent federal
investigations contained in that statement and the
ways that teachers and national education
organizations have used and relied on federalwstools
and resources.

A student 1is suspendedr fler Dbringing
ibuprofen to school. Studenfswate suspended, and
some even arrested, for . wedri™md the wrong color
socks.

An 8-ye@r-old-boy with disabilities 1is
restrained by @& Wollice officer, wusing handcuffs,
after he was\ being disruptive in class. The
handcuffs | were placed above the Dboy's elbows,
appafently’ because they would otherwise have fallen
off due to his small size.

A b5-year-old-girl is handcuffed and
shackled for having a temper tantrum in school.
And a 10-year-old spends a day 1in solitary
confinement within her school, in a room where the
floor pads are soaked in urine.

These are all examples from recent
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federal investigations of the use and exclusionary
and punitive discipline ©practices in schools.
Unfortunately, the use of exclusionary practices,
suspensions, expulsions, referrals to law
enforcement or placement in alternative schools and
punitive discipline practices 1like restraint and
seclusion are prevalent and widespread in sthools
across the country.

In a recent study by the cqouncil of
state governments in Texas, nearlfa 8ixpout of ten
students have been suspended 0n, expelled at least
once 1in 7th through 12th grade: Those percentages
were even higher amongW\studénts with disabilities
and students of coler.

Sevehty-five percent of students with
disabilities had €ither been suspended or expelled
at leasf oneg and 83 percent of African American
malesesitudents, 74 percent Latino male students and
TO0Npekrcent of African American female students had
been subject to discretionary disciplinary action.

We know that exclusionary and punitive
discipline practices are overused. Students are
being excluded from classrooms, referred to law
enforcement or subject to restraint and seclusion

largely for minor infractions that simply do not
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rise to the level of ©posing an 1imminent or
significant threat to the safety of students or
school employees.

We also know that the excessive use of
exclusionary discipline is bad for students,
resulting 1in missed <class time, a decline in
classroom engagement and cohesion and the ingfkeased
likelihood that students who are susgpended’ or
expelled will be retained in grade, drop ouwt or be
placed into the juvenile justice system.

The use of practieesy, like restraint

and seclusion, can be dangerous=and even fatal for

students. We know thaf\ sugh” practices isolate and
segregated the sStudents from the learning
environment, Wwhicch impacts their academic

achievement_and aBility to engage in both the short
and the dongstlerm.

We know that the excessive wuse of
ex@glugionary discipline is not only harmful for the
students who are disciplined, but has serious and
negative collateral consequences, even for the
students who are not disciplined. The academic
achievement and success of all students is reduced
in such punitive context.

We know that the use of exclusionary
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and punitive discipline practices do not make our
schools safer. Indeed, disciplinary rates, even
among schools with very similar student
populations, vary dramatically 1f there is no
evidence that schools with lower disciplinary rates
are any less safe.

We know that these practices simgly do
not work and are not necessary. Thexes~ no
evidence that the use of exclusionaryl disciplinary
practices 1s effective at addregsing Hor reducing
the problem behaviors that ledy Bo 1its use. And
they certainly do not support\ Cedchers and students
how to behave and positdwely €ngage in school.

After multiple decades of extensive
research and wofkiMig )schools across the country, we
also know whath works. Positive behavioral supports
and interyentions and restorative justice
practmsees,” as two examples, are educationally and
behaviorally sound practices that can have, and
have extensively been used, and used more
effectively to address issues that arise in the
classroom.

In part Dbecause of the conversion --
the conversions of the widespread and pervasive use

of disciplinary practices and the improved
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understanding of what works, that all led to a
groundswell in this country. It was a call to
action and repeated request to the federal
government on how to best promote positive

discipline practices in accordance with federal

law.

We heard from thousands and tholuusands
of students, parents, teachers, school
administrators, school board members and

superintendents and community ghganizations who
called upon the Departments gfa,Justice, Education
and Health and Human Serwices for tools and
resources and for the federal” government to enforce
federal civil rights, 1laws,.

Excfus¥onary and punitive discipline
practices areWNnot only educationally unsound when
they segregatge or discriminate against students of
colotmmmel, students with disabilities, they violate
federal civil rights laws. We know these practices
disproportionately impact students of colors with
disabilities.

And while these disparities alone do
not prove discrimination, the existence of such
disparities indicate that students of color and

students with disabilities are being
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disproportionately disciplined and raise questions
regarding whether schools are imposing such
discipline policies in a discriminatory manner, in
violation of federal civil rights laws.

It is the Jjob of the Department of
Justice and Education, to investigate complaints of
disproportionate discipline of students with
disabilities. There 1s near universal, conpsensus
that disparities should be grounds for an
investigation.

In fact, nominee Kenneth Marcus said as
much in his recent senate gonfdrmation process.

Federal ipWestigations have explored
several areas of concern related to the
disproportionatg discipline of students with
disabilities, Nincdluding the use o0f exclusionary
disciplihe to/unnecessarily segregate students, the
use fofm,disciplinary practice that are harmful and
unsafe for students, and the unnecessary treatment
of students of color with disabilities differently
on the basis of race.

The resolutions of consent decrees that
emerge have provided roadmaps for schools, a
contact specific and functional how to guide, for

all schools who engage in positive disciplinary
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practices --

CHAIR LHAMON: Thank vyou, Ms. Bhargava

MS. BHARGAVA: Thanks.

CHAIR LHAMON: -- we're going to have
to stop there. Thanks. Ms. Hill.

MS. HILL: Thank vyou for having me
today and in such fabulous company, and fox Jsaking
on this really, really important issue.

I'm a partner in the Jlaw)>fi¥m of Brown,
Goldstein & Levy and was a formemn, deputy assistant
attorney general in the CJivil™Rights Division of
the Justice Department, Where I worked on
disability rights, 4education rights and Title VI
enforcement ahd implementation across the
government.

l'we Dbeen a disability rights/civil
righttsmelawyer for 24 vyears, 25 I guess, in
vitually every area -- private practice, academia,
non-profit and local and federal government.

And I think we need to all agree that
the long-term consequences of discriminatory use of
exclusionary and criminal discipline 1is shockingly
negative, not just for educational outcomes but for

employment, for Thealth, for earnings and for
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housing.

We can't afford to ignore this problem.
The former administration, including the Justice
Department where Anurima and I worked, took a
systemic approach to racial and disability
discrimination in school discipline.

We issued guidance, we issued
regulations, best practices and wor ked
collaboratively across the government amd with
outside entities. We hosted “convening’s and
participated in public megthngs to get the
information, to review the Jdate” and to make sure
that our proposed golutions were useful and
workable within thé swystems that we were working
with.

We\ collected data and looked at it and
followed upN\ on it. And we engaged 1in systemic
enfosmeement and systemic solutions, as well as
individual enforcement.

At times, we would investigate beyond
the individual incident to see if the incident was
a part of a pattern or practice, or a policy or
whether school discipline policies and practices
were having a disparate discriminatory impact on

students of color and students with disabilities.
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And we adopted systemic remedies for
such problems for schools, such as consulting with
experts, identifying the root causes of
disparities, identifying discipline policies and
training staff to ensure that they could respond
effectively to behavior issues, and adopting
research based supports and interventions, s#éich as
PBIS, to respond to those and to help studenUsymeet
the expectations that our schools set fior theém.

As well as adopting,,shockingly, MOUs
SO that school resource effiicers and law
enforcement would know what\the limits of their
authority were 1in sch®gl,\ dand so everyone would
have an understandifng ©f the use that they should
be used for in gchdolh

I Nthink it's dimportant to point out
that thé |\ D@J/ did not require schools to adopt
discipeddine” quotas or to get rid of any particular
type o®f discipline. Rather, the systemic remedies
of root cause analysis, data analysis, training and
policies and procedures were designed to change the
discrimination that underlies the disparity.

In addition, the systemic remedies of
PBIS and other interventions for students, were

designed to avoid the educational harm of
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unnecessary exclusion from school, and to ensure
that our students could meet our expectations.

By contrast, an incident-by-incident
approach to investigation enforcement will end up
hiding racial discrimination. Intentional
discrimination is often not explicit in a given
incident.

Non-intentional discrimination, \steh as
the implicit biases that some people thad,and have
not been trained how to address,”N\is @often almost
invisible in an individual ine®dent. Parents have
little or no ability to gge “\that their individual
child 1is being treated, differently than another
child of another raée, @on without a disability.

And/MbeCause exclusionary discipline 1is
recorded, buth, sImilar incidents that were not
subjected | %o/ exclusionary discipline, are not
recofsded: In the big picture, we looked beyond the
individdual incident for the systemic impact and
addressed the systemic impact through systemic
remedies.

And, this 1s an important approach,
because although the federal laws recognize
disparate impact as a form of discrimination and a

way of proving discrimination, only the federal
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government can take that enforcement approach.
Individuals <can only deal with the individual,
often only explicit discrimination.

The current federal response appears to
be changing. The Department of Education has
already announced that it will not look beyond the
individual incident, to look for the sytemic
practices and policies.

As a result of that, each parent of
each child subjected to discrimiftaPory discipline
will have to challenge it themselwes. And, racial
justice and disability adygcdtes”will have to work
together more than ever \td use all the tools
available to challendge this discrimination.

And/Airenilally, this may result in more
litigation Jbedaus€ systemic solutions will not Dbe
on the wableyto stop future incidents.

In addition, the department of
educattion has stated that it's reviewing its
guidance to determine what to resend. And much of
the material on this subject and others on the
Department of Education website has begun to be
archived.

As a national economic issue, this 1is

essential. Federal Dbudget cutting measures are
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already cutting the safety net that people who
can't graduate from high school and can't get jobs
would rely on.

And incarceration, as a result of
school based exclusionary discipline, cuts holes in
that safety net. Excluding students of color and
students with disabilities from education and
stigmatizing them further with Justice \ Jsystem
involvement, will make 1t incredibly {diffPcult to
get Jjobs on which they can surydye. amd will put
their health at risk for theirysemntare lives.

Keeping them 4in “edwcation -- even 1in
special education -- ig\cheap by comparison. As a
national competitifieness issue, it's even more
important. We/ar€ wasting the talents and skills
of tens of__thousands of children every vyear. How
can we pPOssIikly afford to do that?

And as a moral issue, it is similarly
essential. The U.S. prides itself on being the
land of opportunity, where people <can use the
inherent skills and the skills and talents that
they learn to benefit themselves and their
communities. We cannot afford to waste that; we do
so at our entire country's peril.

In a system that's clearly applying
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discipline more to students of color and students
with disabilities, plain Jjustice requires us to
respond, both to the discriminatory application of
discipline and to the stunningly negative effects
of the exclusionary forms of discipline to our
children and our communities.

Schools have to avoid writing off
children with disabilities and children of &Ober as
being born bad, and have to teach them and”support
them to meet the expectations that“werhaye.

We have to eliminate, Bhe discrimination
underlying that dispropoxtien, reduce the
unnecessary use of disgeipline and for as long as
those discriminatoxy attitudes exist, reduce the

use of exclusiomary discipline.

CHATR »” LHAMON : Thank vyou, Ms. Hill.
Ms. Harper.

MS. HARPER: Good morning,
Commigsioners and thank you, Madam Chair. My name

is Kristen Harper and I'm senior policy specialist
for Child Trends, a national nonpartisan research
institute devoted to improving the lives of
children, youth and families.

Previously, I served as an advisor in

the U.S. Department of Education, including in the
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Office of Special Education and Rehabilitative
Services. It is an honor to share with this body
Child Trends' perspective on how to safeguard child
of color with disabilities with the school-to-
prison pipeline.

And I'11 start by drawing the
Commissions attention to three facts. First,
children of color with disabilities face HWigh, and
disparate rates of suspension and expulsionh. Both
the federal civil rights data coldegtion, and data
submitted by states wunder fghe N\Individuals with
Disabilities Education Act,,.conf+fm this.

Second, suSpensidn and expulsion are
associated with po&r Qdademic and 1life outcomes.
We know from & ™ongitudinal study of over one
million TexasW\ school children that students who
receive/a, suspension or expulsion are more likely
to dmep,out, be retained in the same grade or enter
the juvenile justice system than their peers.

However, this discussion must include a
third point: the glaring disparities by race and
ethnicity and the identification of education
disabilities. Once black children begin grade
school, they are 40 percent more 1likely to be

identified with a disability than their peers and
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twice as 1likely to be identified with emotional
disturbance.

In highlighting disparities and
disability identification, I'm asserting that the
school-to-prison pipeline for children of color
with disabilities spans both our general and
special education systems. One of the most 4ommon
reasons for special education referrals, is’whild
behavior. And we know teacher perceptfons of
behavior can vary by student race dadrethnicity.

A recent Yale studywfound, for example,
that early childhood educators Wwatch black children
more closely than others, when prompted to examine a
group of children 4or YWehavioral challenges. The
disparities we/se€ In a disability identification
then serve as %a b€llwether for the disparities that
we see in disdipline.

While many federal provisions offer
levwers to safeguard children of color with
disabilities from the school-to-prison pipeline, I
will restrict my remarks to a particular provision
under the 1Individuals with Disabilities Education
Act, or IDEA.

Under this provision, Section 618(d),

states are required to cite districts with
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significant disproportionality, 1large, racial and
ethnic disparities in the identification, placement
or discipline of children with disabilities.

Cited districts are required to undergo
a review of their policies, practices and
procedures, and set aside 15 percent of their
federal IDEA Part (b) formula dollars to implement
services to address the disparity.

In our work to safeguardl{ children of
color with disabilities, the impofitance of Section
618 (d) cannot be overstated. This provision puts
resources on the table fto ‘drive reforms in the
communities that need if,most. And it is unique in
that it allows us 4o address the intersections of
race and disaBbilMty, discipline and disability
identificationy

Hisstorically, the wutility of Section
618 (A)mmblas” been extremely limited. For many vyears
statesg  were allowed Dbroad authority to define
significant disproportionality and to utilize
criteria that kept District citations to a minimum.

However, in 2016, the U.S. Department
of Education issued new regulations, the equity in
IDEA rule, to require all states to utilize a

standard approach to identify significant
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disproportionality among school districts.

While the regulations still afford
states some flexibility to determine when to cite
districts, it fosters public transparency Dby
helping communities to compare state definitions of
significant disproportionality.

Disconcertingly, news outlets have
reported in recent weeks that the U.S. Depdntment
of Education may delay implementation{ of ,®he IDEA
equity and IDEA rule by two yearsshnandyduring that
time consider rescinding the rule entirely.

These reports,,.seem="to Dbe more than
rumor, as reporters have, identified a draft Federal
Register notice that wowld invite public feedback
on a delay of the“ule. It must be understood that
the equity__and JVIDEA rule already offer states
plenty of ttme to get this right. They do not have
to Msem,theé standard approach until the spring of
20%9.

Ultimately, this means that children of
color already are experiencing massive inequities
already have to wait two years for relief. They
should not be made to wait longer.

I'll close with a note of caution and

highlight two emerging threats to our efforts to
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better support children of color with disabilities.
The first threat is a narrative that offers poverty
as an explanation for racial and ethnic disparities
in disability identification and in discipline.

While the analysts advancing this
narrative are small in number, they are increasing
in volume. I strongly caution the Commission
against relying on such research.

In making this argument I (could choose
to pit research methods against ,fegeabch methods,
however, this 1is not a prob¥Tem\of numbers, but
rather a fault within _the\ ™eriderlying theories
driving research questidms and analyses.

In a précent\ piece that I co-authored
with Dr. Edward “Eergus of Temple University, we
reminder polidy makers of the dangers of drawing
conclusions \about a child's characteristics based
on fthedlr Ancome or signing traits to child based
off, the circumstances of their birth. It evades
our collective responsibility to ensure that
education systems serving children of different
races, ethnicities and socioceconomic backgrounds
treat students fairly and equitably and work to
create a more equal playing field for those

arriving with different resources and privileges.
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A second threat 1is a narrative that
frames school discipline reform as a threat to
school safety. At a time when communities need our
assistance to identify and implement evidence based
practices that prevent conflicts before they start,
the best approach to improving school safety, we
have no time for narratives that present thed goals
of school safety and education equity as @a z&me~sum
game.

It should go withoutNsaying that our
educators, our parents and oumry students want and
need both. And as we examinsg the distance between
our current system and™eur\ideal, we cannot ignore
that the chasm is4 widest wherever schools serve
children of colgdr dnd)children with disabilities.

When Yeducators are more likely to
recommend | a\, suspension for a Dblack child than a
whitemmele V" for the exact same behavior -- as was
found )in a 2015 study by Stanford University -- we
cannot endorse claims that initiatives to rectify
such disparity are injurious to school safety.

I am, again, grateful for the
opportunity to share my perspective on these issues
and thankful for the Commissions effort to elevate

this important topic. Thank you.
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CHAIR LHAMON: Thank vyou, Ms. Harper.
Ms. Cokley.

MS. COKLEY: Thank vyou. I would 1like
to thank the Commission on Civil Rights for having
me here to speak today.

It's always a pleasure to engage with
long-term friends, even when the topic is oné that
can't be any nearer to my heart right now \Chen my
stomach, because I am quite literally pregnant with
my third child at the moment, who,$s)>go¥ng to be an
African American child with a gisability.

I would be remiss™to not note that
black and brown disabled Iedders, black and brown
disabled educators4 hawe\ been talking about this
issue for decad€s. Beople like Talila Lewis, Chris
Bell, Dr. Seb™i Amana, Catherine Perez and others,
have repeatadly talked about the disproportionality
of AdissCipline practices against students with
disabilities.

And 1it's on their research and their
support that I am proud to be here today.

As noted, I served in the Obama
Administration in the Office of Special Education
Rehabilitative Services at the administration

community living at  HHS, and finally as the
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executive director of the National Council on
Disability, where we had issued a report on this
very topic.

I walked into my classroom -- let's go
back to the 1990s. Yes, the fashion was epic; yes,
the music was terrible. I walked into my classroom
in 1993, freshman in high school, my mom was the
ADA  coordinator for the California , Community
College District, also a little person. My father
ran the center for Independent \Liviwg, also a
little ©person, and an inddéwiduwal who used a
wheelchair.

The first day of ‘high school I got sent
to the guidance ceunsel, and the first thing he
said to me was/™ ¥m)sorry, ma'am, you must be in
the wrong placée. Kids like you don't go here. My
reaction was,/ wait, there's a school somewhere in
the msehpol district for four-foot two redheaded
freckled 1little people? How did I get to this
point in my life without knowing that?

He was adamant that disabled students
were a problem, regardless of their race,
regardless of their gender. Disabled students were
a problem.

He persisted in being my problem those
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entire four vyears. And he is why I do the work
today. So thank you, Mr. William Connell, wherever
you are today.

These issues are not just issues to me,
but they are my life as a woman with a disability
and the mother of two, almost three, African
American disabled children. The reality &f the
world I send them out to daily is all too real®

After taking the summer off, I, ended up
joining the Center for Americar\ Rrogress as a
senior fellow to build outy, \the first ever
disability policy shop ag, a\ meh-disability think
tank. And it's in thafj capatity that I'm thrilled
to be here.

And/AT¥ think i1it's dimportant to note
that, becauseN\disability rights 1is not Jjust to be
segregaled ®o/the disability cabbage patch, but is
to JPemmintégrated into all civil rights work and
into all work in general.

How many of you have watched the Martin
Luther King's "I Have a Dream" speech? Probably
more times than anybody here. I'm sure a bunch of
you all have, right?

How many of vyou <can tell me whose

standing next to Dr. King? I will show you whose
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standing next to Dr. King. It is a little person,
Kenny brown.

Kenny brown was a member of the student
non-violent coordinating committee and the NAACP.
He was the first African American member of Little
People of America. We don't see Kenny 1in any of
the footage of the speech because 1s hel very
clearly obscured by a podium that is tallefs,than
his head.

Back in the 1950s afid)> '6G0s, he was
actually talking about disproportionality of
students of color with diggbil¥ies and discipline
issues in the educationgystemn.

And for4hisy time, found himself in a no
man's land whep™tHe )issues of race and the issues
of disability Were so historically disconnected.

Elash forward to two years ago, July
27thee2016, 1in celebration of the Americans with
Disabilities Act, David Johns and I convened a
meeting focusing on what it means to be young,
gifted, Dblack and disabled. It was the first
discussion ever of its kind, and it was the first
time that the National Council on Disability had
teamed up with the white House 1Initiative on

Educational Excellence of African Americans.
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We centered the agenda around the
largest group in the room, which were 7 to 17-year-
old African American disabled kids. And we did
what you should never do to a room full of
children; we gave them the microphone.

And there was a 9-year-old-boy in the
room and we asked him, what does 1t mean £to be
young, gifted, black and disabled, and he 3said, it
means that I have to think about howy (I comtrol my
autism every time I leave the hofasg, 9so that I'm
not beaten up at school or the~eops don't shoot me.
He was 9 years old.

The fact that “thHat is the number one
concern of a 9-year§oldiboy today tells us how dire
the situation As X how much we need to continue
doing the workW\on this.

We' need to stop approaching this issue
as Afemthere's only one domain that needs to be
fiked,) "and instead look at it as a series of
systems and services facing young people of color
transitioning to adulthood. We need to reset
expectations for our young people and frankly, for
the adults whose job it is to be, well, the adults
in the room.

Kids of color with disability start off
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with the same fundamental needs of all vyoung
people. But it's the adults that tend to screw
things up, I find.

We need to look at the intersection of
racism and ableism and see how these two
impressions dance 1in such a way that create,
perpetuate and reinforce each other. So manyf young
people with disabilities are not diagnesedwuntil
they enter the carceral system. I refuse 7to call
it a justice system, so I will leave At %at that.

But the very faets, that students of
color are predominately . und¥agnosed when they
enter, makes disabildt®y “\pdrt of a punishment
instead of part off a “‘community. So while you're
not Jjust here/D€camse vyou're Dbad, vyou're here
because youlreNbad and you're broken.

L'm not talking about a school-to-
prisommspipeline, I would be remiss not to address
the, sexual abuse-to-prison pipeline for black and
brown girls, which I haven't heard anybody talk
about vyet, which 1s c¢ritically important. And
specifically point out the adultification of young
black women, particularly vyoung Dblack disabled
women.

We've seen it with the #metoo
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campaigns. Society was quick to erase its roots in
the black community by activist Tarana Burke.

Research from Georgetown tells us that
educators believe that Dblack girls are more
independent, need less comfort, need less support
then their white peers. Because of this, we need
comprehensive Dbias training across the sghools,
across youth serving professionals, startingw,from
the daycare all the way up to adult education
classes.

As the mother @fa, two children, I
already seen in my daughter “how” she is held to a
different standard than, her” brother. She 1is 4
years old, and al#eady \telling her father and I
that she needs & b@yfriend.

We\ st¥ess to her daily that no-one has
the rights %o/ put their hands on her, and she has
the s@ght to say no to anybody who even tries.

Part of what we need fundamentally need
to do, and in closing, and stop talking about IDEA
and Section 504, as indicators that there 1is
something wrong with children, and instead talk
about the most mechanisms for exercising one's
civil rights. I look forward to any additional

questions. Thank you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

CHAIR LHAMON: Thank vyou, Ms. Cokley.
Mr. Scanlan. Ms. Cokley, if you could just turn it
-—- thank you.

MR. SCANLAN: Thank vyou. I'm here to
talk about things one needs to know about data to
deal with these issues. And these are things I
learned while litigating a very large case £f@r the
Equal Employment Opportunity Commission.

So, I'd 1like to go to my, nex® slide.
Okay, federal civil rights ©pohigies” regarding
school discipline has been pased, on the premise
that generally reducing adyerse™discipline outcomes
will tend to reduce rehative” differences, relative
racial differences4 iny \discipline rates and the
proportion racidl Winorities makeup of students who
are disciplined. In fact, exactly the opposite 1is
the caseg.

Next slide. Just for clarification, if
suspension rates are 15 percent from minorities and
5 percent for whites, the ratio of the minority
rate to the white rate is 3.0.

That 1is the minority rate 1s three
times the white rate. The relative difference is
200 percent. The minority rate 1is 200 percent

greater than the white rate.
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If minorities make up 20 percent of
students, they would make up 43 percent of
suspended students. Next slide.

This shows implications for relative
differences 1in pass rates of lowering a test
cutoff, where two groups differ in their average
test scores.

At the higher cutoff, the pass \rate is
80 percent for the AG, the advantaged group, and 63
percent for DG, the disadvantaged“greupx That is,
AG's pass rate is 1.27 times ,om 2N percent greater
than DG's pass rate.

If we lowen, the” cutoff to the point
where 95 percent of AG \passes the test, about 87
percent of DG wéuld pass the test. Thus, AG's pass
rate is now, omnly”1.09 times DG's pass rate, or 9
percent [greater.

Thus, by lowering the cutoff, we reduce
the rélative difference in pass rates. And it is
because lowering the cutoff reduces the relative
difference in pass rates that lowering a cutoff 1is
universally regarded as reducing in the disparate
impact of a test on which some groups outperform
others.

It's also a reason that we generally
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think that stringent policies are harder on
disadvantaged groups than more lenient ones.

Next slide. But, whereas lowering a
test cutoff tends to reduce relative difference in
pass rates, it tends to increase relative
differences in failure rates, as shown in the last
column.

Initially, the ratio of DG!s \Pailure
rate to AG's failure rate was 1.85. Lowe?ing the
cutoff increases that ratio to 2.60%

Thus, persons whos“examine a disparate
impact issue focusing on the ‘we¥ative difference in
pass rates would say (howexihg the cutoff reduced
the disparate impadt. Those who examine relative
differences in gfalMupe rates would say lowering the
cutoff increased the disparate impact.

Anpd next slide. This slide comports
with®eifable 3 of my written statement, and for
ingtant purpose I will simply say that it shows
also, in the final column, that lowering the cutoff
increased the proportion DG made up of persons who
failed the test.

And I'll add here that, an important
thing that this particular table shows is that when

you reduce the adverse outcome rate and thus reduce
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the proportion of a group that experiences an
outcome, you tend to increase the proportion that
group makes up of ©persons who experience the
outcome.

In the case of restraint disparities,
for example, it 1is the states that use restraints
as the wvery last resort that will have 4igher
proportions of its restrained students\ Mbeing
students with disabilities than states that more
regularly use restraints.

Now, previous slidegplease. Now, the
pattern I show here 1is, I _use™this slide because
it's just simpler to 1lgok at . But the pattern shown
here 1is not peculdiar Wo test score data. It 1is
found in essentdaldy )any situation where two groups
differ in suseeptibility to some outcome. Credit
data and dineome data show that lowering an income
or Aemedit’ score requirement, while tending to
reduce relative differences in meeting the
requirements, tends to increase relative
differences in failing to meet the requirements.
And in fact, all across the country we are
observing the schools that have been relaxing
standards while believing doing so will tend to

reduce relative differences in discipline rates
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have found those relative differences to Dbe
increasing.

And the schools are faced with an
impossible situation as they do things that they
think will have one outcome and in fact have an
opposite outcome.

Now, I cite a letter to the Depagtment
of Education and to the Departments of WHHES, and
Justice, in my written statement, urging, *them to
explain that their prior gufdance on this
particular issue was mistaken.

I think they haye\a™moral obligation to
do that, but I'm not syne whether they are going to
be able to understafid this issue. Thus, I urge the
Commission not /Zon¥y Jto take on the responsibility
of understanding” this issue, but take on the
responsiilidy of a larger issue regarding the fact
thatmadl, ahalyses of demographic differences suffer
fakally from the failure to understand the way the
measures employed tend to be affected by the
prevalence of an outcome.

In my written statement, I reference my
comments for the Commission on Evidence-Based
Policymaking. I think those comments would provide

a useful guide to the Commission, for it to
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undertake a study of these issues that if addressed
sensibly, would place the analysis of demographic
differences on a better footing than it's ever
been. Thank you.

CHAIR LHAMON: Thank you very much, Mr.
Scanlan. And to the full Panel I should also just
say for the record that Commissioner Adegbide has
joined us and has been with us since beforés,this
Panel began.

I'll open up for questPons and comments

from my fellow Commissioners. Cemmission Kirsanow.
COMMISSIONER ; KIRSANOW : Thank you,

Madam Chair. And thanks %0o” the Panelists. It's

been very illumindating\ Thanks to Staff for

putting together~a¥grgat Panel.

I1"ye got a lot of questions but I'll
limit myself to a couple. I think it was Ms. Hill.
You Améddicated, I believe, that -- and my reading of
the, guidance says there is no requirement to adopt
quotas, but isn't it in fact the result that that's
what school districts will try to do in order to
achieve some semblance of proportionality?

In fact, there are reports that school
districts are adopting rigid quota systems with

respect to discipline.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

Minneapolis public schools, in
announcing their new discipline policy said,
Minneapolis public schools must aggressively reduce
the disproportionality Dbetween Dblack and Dbrown
students, and their white peers, every year for the
next four years. This will begin with a 25 percent
reduction in disproportionality by the end of this
school vyear, 50 percent by 2016, 75 percent’ by
2017, and 100 percent by 2018.

How does the Departméatr. of Education
follow-up on this to ensure /fhath there isn't any
adoption of unlawful  _guota systems in the
imposition of discipliné®

MS. HILA: Well, I know the Department
of Education --

CHATR VLHAMON : Ms. Hill, I think your
mic is poOt ow.

COMMISSIONER KIRSANOW: Or the
Departiment of Justice, I'm sorry.

MS. HILL: What we --

CHAIR LHAMON: I think vyour mic 1is
still not on, sorry.

MS. HILL: There we go.

CHAIR LHAMON: Okay, good.

MS. HILL: Okay. The Department of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

Justice would not have required quotas in that way.
I think probably what the Minneapolis school
district -- and I can't speak for them either -- is
trying to do is set goals to force people to engage
in the activities that will reduce the
discriminatory impact.

So there are two issues that have{ to be
addressed here. One you can address by \Juetas,
which 1s: we're going to reduce the harms that
students face, based on exclusionary diseipline.

And you can addregswthat by eliminating
exclusionary discipline. ,But ™fT you're going to
address the disproportionate ’effect of exclusionary
discipline, vyou hdyve Wto address the underlying
causes, which include intentional and non-
intentional _ disc¥imination, implicit racial and
disability “ias and the lack of supports and
intemwentions surrounding those students.

As a goal, a number is fine. Simply
cutting off the exclusion of students of any color
or students of all color is not the full answer to
the disproportionality question.

So, the Department of Justice wouldn't
have said, 'cut off exclusionary discipline.' They

would have said, 'provide the services and supports
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that surround students to allow them to meet the
expectations for behavior that we have for them,
and provide teachers support and training and
policies that help them determine when exclusionary
discipline should be applied consistently across
the board and not influenced by racial bias.'

COMMISSIONER KIRSANOW: I undegstand
and appreciate that. I guess the answer \18w, the
DOJ doesn't do anything to police the Gimpos¥tion or
the utilization of quotas, though, It ‘seems that a
number of school districts aresdeing just that.

I have a question,~’I think, for Mr.
Scanlan.

CHATR LHAMON Shall we give Ms. Hill a
chance just to feswond?

COMMISSTIONER KIRSANOW: Sure.

MS. HILL: It's not that we wouldn't
policemthemn; we wouldn't require them.

COMMISSIONER KIRSANOW: I understand
that. Because that would be unlawful, yet they're
adopting an unlawful quotas.

We had a hearing a couple of years ago
-—- maybe three or four years ago -- on bullying and
the prevalence of bullying. And we've been focused

here on the exclusion or discipline imposed on --
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and Jjustifiably so -- on students of color, on the
intersection of students of color, students of
disabilities. But there's a second cohort here,
that is, if students are expelled or suspended and
that 1s lessened, that means that certain students
will remain in class.

And have there been any studies 4£n the
effect, the disparate effect on students Jofmcolor
and/or students with disabilities, on keeping those
disruptive individuals in class?

And I'd like to AMWuminate it with a
couple of stats from the  Deparement of Education,
and from the CDC. In 2014,\ there were 50.7 million
students K-12. Neakly Wour million, 3,954,000 were
involved in a hwsigal fight in the preceding 12
months. 2,200,000 carried guns, knives or clubs in
the lasf 30N days. 486,000 were involved 1in non-
fatadmwioleént victimizations. 160,000 teachers were
ph¥yisigally attacked. 3,100,000 reported being
threatened or injured with weapons. 11,400,000 were
bullied in the last year, and 2,839,000 didn't go
to school in the 1last 30 days because they were
afraid of students in their class and Dbeing
assaulted by students in their class.

And it seems to me that the most
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vulnerable cohort would be students with
disabilities, as we found in our bullying briefing.
If disparities are reduced - and probably
justifiably so -- 1in those who are expelled and
they remain in the classroom, have there been
studies shown as to the effect on others of those
remaining 1in the classroom, and what disparate

effects that may have on people of color and jeeople

with disabilities. To anyone.
MS. HARPER: Commisshoneryy I deeply
appreciate your question. Whide \the studies I am

aware of examine the implementation of evidence-
based practices that allow\ schools to both reduce
the wuse of discigline\ while not suffering any
increases in stddext misbehavior.

However, I would also very much caution
all of /the\COmmission members against labeling a
childmmdisruptive versus not disruptive. On any
given )day, a child could walk into a classroom on a
Monday, after having suffering some form of trauma
out of, you know, in their home or out in their
community, a friend may have passed away, a close
member of the family may have moved away, any
number of things could happen, which means that on

any given day, coming into school, a child may have
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a behavioral incident that is due to trauma or due
to the circumstances that life may throw at them.

What we are asking here is that schools
do not simply throw away, exclude children that
come to school with those difficulties but are
prepared to handle children that are coming to
school with the highs and 1lows of emotior| the
trials and tribulations of approaching adolesCence.

And I think we do ourselves a
disservice and really sort of steer the
conversation in the wrong dirgegien when we try to
say, okay, well, what Lis\ ®ht impact of the
disruptive students ony¢®he \Wnon-disruptive students.
Instead, our conveksati®on really should focus on
how we support/™educetors and support schools in
utilizing eviidente-based practices that help
schools /to adentify quickly when a child is having
an eme&ional breakdown or having an emotional issue
and, seek to address it.

I'll quickly refer to a story often
told by Judge Steven Teske of a child that came
into school one day and threw a chair across the
back of a classroom -- did not injury anybody, but
did take a rather extreme action in a classroom.

And once upon a time, that child would
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have been arrested and shipped off to a Jjuvenile
detention center faster than vyou could blink.
Instead, that child was sat down by principals, by
people that could support her and they talked to
her, and they learned that she had been sexually
assaulted for weeks on end by her mother's
boyfriend.

And so at the end of the  day/snthat
child received services and did not harm amy other
individual. And the person that had been
assaulting her all that times/was\ the person that
was addressed.

MS. BHARGAVA: f I may, I'd 1like to
build on Ms. Harpér's) \comments which I entirely
agree with. I /thithk) there's a couple of things to
tease out ip_vyeur ‘uestions, Commissioner Kirsanow.

Eirst of all, I think the idea that
schooisyare safer when there are students who are
suspended or expelled or not in the classroom, the
stats that you presented are certainly concerning
about the kinds of violence that's going on in our
schools.

And the idea here is not to have -- you
know, to not have the option of using things 1like

suspensions or expulsions or other kinds of
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disciplinary practices, to address what is violent
behavior in a classroom, classroom that threatens
the safety of students and employees. But what
we're seeing in large part 1in what's happening in
schools around the country, is that these practices
are being used for very minor disciplinary issues
for the most part.

And that, the exclusion of students
from schools is not allowing them the oppSrtunity
to learn how to behave in classrgoms. To be able
to behave and engage academicaddy Wis something that
students need to learn, apd ‘they need to learn it
together. And if you &dck\them out of class, they
don't have a chance4to be able to do that.

And/sé&¢ondly, when we think about what
makes schools “mor€ safe, it is that opportunity to
give t@0ls™\ and resources to teachers, and to
admimmssitxators, to figure out how it is that they
can most effectively manage their classrooms.

And what we know 1s that excessive
exclusionary disciplinary does not work. What does
work are practices that can allow teachers and
administrators to understand the reasons  why
students may be acting out in school, allow them to

engage with students to help them to learn how it
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is that they should be engaging in school and in
classrooms, and give them the opportunity to not
only reinforce those behaviors but have them be
ones that build a strong community among students.

And so for all of those reasons, the
point here 1is not that we don't have a range of
options to be able to address the kind of vi®lence
and the kind of concerns that are going Jen’ in
schools, but it's that those options ,that ke&ep kids
outside of classrooms and don't alfow them to learn
are reduced.

And secondly, ahat “we do know there is
research that tells s that when students are
disciplined and youflreW\in a punitive context where
there 1is an extessiye use of discipline, it not
only harms _the, stidents who are being disciplined,
it also” \haxms the students who are not being
discdpdined.

The reason for that is that that kind
of classroom environment 1is not one in which
students are learning how to engage with one
another, and the degree of anxiety, the degree of
concern about that kind of control i1is, it breaks
down cohesion in classrooms.

And so I'll give you one study, which
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has looked at this 1issue from, 1in the State of
Kentucky, that is from Brea Perry and Edward
Morris. And what they found 1is that the adverse
effect of exclusionary discipline is strongest in
schools with high 1levels of discipline and low
levels of violence, but i1it's evident in even the
most violent and disorganized school environmefits.

And that adverse impact is, that,, the
academic achievement -- academic achievement of
students that are disciplined and are not
disciplined is reduced when youwhave these kinds of
punitive context, and that!s\Semething I think we
should all be consideredhabout.

COMMISSAONER KIRSANOW: Thank you.
Although I would  n¢te, it's just puzzling to me, we
keep using _th¥s térm -- and I'd like to know what
the bageline/ is -- we keep using this term
excegmisve €xclusionary discipline.

But based on Department of Education
and CDC in 2014, I just recited stats that when you
add them all up come up to 17 million individuals
who are either in some type of fight, some kind of
altercation, some type of nonfatal violent
victimization, teachers physically attacked, but

the total number of those expelled was 130,000.
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Seventeen million, where somebody 1is getting
punched out, yet a 130,000 expulsions.

Now, I grew up in the Mesozoic era, and
if you hit a teacher vyou're gone. Yet 160,000
teachers were hit and 130,000 total expulsions, and
not each one of those was due to a teacher being
hit. So, what's the definition of excessive?

Especially when vyou have nearl\ysthree
million students who took at least one day” off in
the preceding 30 days because they're afraid to
come to school.

MS. HILL: I could™réspond to a little
bit of that. I'd alsdhask,”what's the definition
of being hit?

Becdts€ in my special education
practice vyears, ago, the definition of being hit,
which  #as used  to expel a student with a
disabuskity), was that he poked the teacher in the
hand with a green felt tipped pen. So there are
varying degrees of being hit.

COMMISSIONER KIRSANOW: Sure. And the
CDC says 3,954,000 were involved in a physical
fight. I assume that's not being touched with an
eraser.

Some cohort of that 3,954,000 was
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probably, look, I kind of resemble this remark. I
was kind of a miscreant as a kid.

But some of those were probably
physical fights. And there were 486,000, strike
that, 160,000 teachers physically attacked. I
doubt it was with an eraser. At least some cohort
was probably something more than an eraser. Yet,
we only have 130,000 expulsions.

So, I'd like to know what does
excessive mean? What is the coryeet Hnumber that
should be expelled?

MR. SCANLAN: _Centa®nly I can't answer
that question. But ©¥mn thé effect on student
environment of stéingent discipline policies, I
have a web pédgel discussing the APA, American
Psychological §Association, zero tolerance study.
And I p€gard/that as representative of a dubious
bodymeef résearch that always find that stringent
discipline policies lead to degrade the educational
environment rather than improve it.

I don't know any sound, I'm not 1in a
position to appraise all that research, but I think
that's something that the Commission could very
seriously study to see really, what are the

effects. I don't really believe in the research
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that's out there, but the Commission can study it
and try and really find out, what are the effects
of varying levels of discipline on the educational
environment. And on educational achievement.

MS. HARPER: So, I have some
familiarity with the CDC numbers as well as the
numbers gathered Dby the National Cente& for
Education statistics. However, I don't hawe, the
precise numbers that you have in front lof mex

But one concern 1is, FWn)»not sure that
those numbers can be added together. You may have
incidents in those numbers,where” you have a single
child engaging in multiple acts.

And theh loeking at a child involved
with, that could “¢agily include an incident where
one child was “an &ggressor, one child was a victim.
If evern/ that/ incident even permits that sort of
divisdenybetween the students involved.

So I would not suggest in trying to
figuring up an appropriate or adequate level of
discipline doing a comparison between statistics
out there on the prevalence of wviolent and
disruptive behavior to a comparison of how many
students are being removed from school.

I will say this though, the wvast
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majority of out of school suspensions are not for,
the wvast majority of out of school suspensions and
school suspensions, they are not for violent
behaviors, they're for disruptive behaviors.

We're finding that much of the
disparities that we see are for incidents of what's
often termed willful defiance or insubordinati©n.

My fellow Panelists also  refdmenced
some areas of discipline where I thinkiwe would all
agree that discipline in those caSes, warticularly
an out of school suspension, sgemsW\egregious.

A child is comdng\t®“school wearing the
wrong sock, a child, inWone\ case, in one school, we
had a couple of s#fudentts that were suspended for
wearing their h&ir¥in)braids.

And I”will say, much of the work that
is needed N to address the excessive use of
discipddne” is trying to look at those non-violent,
noh-cniminal behaviors where we can absolutely be
thinking about alternate ways of reaching kids and
teaching kids about, how do you sit and engage and
stay on task and treat others with kindness and
respect.

MS. BHARGAVA: Let me also Jjust add to

that. This is not a numbers game. This is a game
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about how it is that we actually provide a more
effective way in which to manage misbehavior in
schools and to make sure that everybody in a school
building is safe.

And so, it's specific to what it 1is
that excessive refers to. When we're talking about
excessive exclusionary discipline or puhitive
practices, 1t's not a numbers game as muchas it
is, excessive 1is when there are students, who are
being suspended and expelled for nmhner Y@isciplinary
infractions. Like the ones fhath Ms. Harper Jjust
mentioned.

Excessive i8S, when” you have students who
are being expelled ©r Suspended or arrested for the
same kind of bghaviors that other students are not
being arrestedf\or expelled or suspended for.

Excessive 1s when you have the use of
realdw dangerous practices, like restraint
seglugion, on students when those are not necessary
and actually make students very much unsafe 1in
schools.

Excessive is when vyou have situations
in which you may have a student who is manifesting
a disability and is punished for the manifestation

of the disability without identifying what that
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disability, why that disability may be there and
making sure that the students get services and are
not actually punished for what it is that might be
a manifestation of the disability.

Excessive 1s when you have students of
color who are deemed to be emotionally disturbed
and segregated out of classrooms at rates thét are
far beyond students not of color and, thew, are
placed in environments and classroomsi and ”schools
where they don't get the kind\ of Yyeducational
resources and their secluded frem\students who may
be engaging in the same kind\ 0¥ behaviors but are
not found to have an emdOtional disturbance.

So thos€& ane\, the ways in which we see
school discipliste Noedng excessive in schools. And
so those arg the Kinds of things that we're worried
about.

The question of what these numbers tell
usHh, there are all kinds of things that are related
to the kinds of misbehaviors we have in school.

But what we know, what we know is that
the wvast majority of students who are Dbeing
excluded, who are being punished, are being
excluded and punished for things that teachers

across the board.
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So the American Federation for Teachers,
the National Education Association, have themselves
said, we don't want to engage 1in this kind of
discipline for those kinds of practices. It's not
making us more safe, it's not making our kids more
safe.

And it's -- they are among th& many
national educational organizations that have Jmeally
welcomed the kinds of tools and resourges thHat were
put out by the federal government, “Eormake sure that
we promote positive school regwirements and reduce
the use of things that really“aFen't making students
any safer and they're ndOt educationally sounds.

CHAIR LHAAMON: Thanks, Ms. Bhargava. I
see, Ms. Hill, /yo¥ wanted to get in, I'm going to
give you Justh oné minute, I have questions from
other Cofmmissioners as well.

MS. HILL: It will take only one minute.
I Wwould say, just in response to the numbers, if we
were to agree that discipline is actually not being
used enough, and yet we can see that discipline is
being used more on students of color and students
with disabilities, that would indicate that
discipline 1is not Dbeing used enough for white

students without disabilities.
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And I would say that's part of the
disproportion problem. The disproportion problem
may not be that we're not using discipline enough, I
doubt that, but it may be that we're just using it
more on certain students.

And I would say the students with
disabilities who are staying away from stchool,
because they're being bullied, are not Jbelnde,kept
away from school Dbecause of bullyingl by, tudents
with disabilities. So why are )»stwdents with
disabilities being excluded and=suspended at greater
rates than the students whgo adxe™dpparently bullying
them?

CHATR HKHAMON: Thank you, Ms. Hill.
Commissioner Adggbile)

COMMISSIONER ADEGBILE: Good morning.
Thanks f0or wour thoughtful testimony to each of the
Panedwissis .

I want first to direct a question to Ms.
Bhargava and Ms. Hill that will help me understand
some of the skepticism that some of my colleagues
have expressed about the federal role in this area.
And it's my understanding that there are several
federal laws, passed by the Congress of the United

States, that require the federal government to
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enforce them. Where there are factual bases to do
so. You've mentioned some of those laws today.

And so I've taken a look at the Dear
Colleague letter that was referenced from 2014 and
it says that successful programs may incorporate a
wide range of strategies to reduce misbehavior and
maintain a safe learning environment, including, and
then it mentions a lot of the interventionss,that
each of you have described.

And then it goes on,“go» Say that the
department recognizes that sehools may use
disciplinary measures as,.part="of a program to
promote safe and orderlypeducdtional environments.

So, if A#hat\ids the guidance that DOJ was
offering, it sgems ©d me that you're recognizing,
first, that_there’ a range of ways to address these
problems, | ahd/ second, that there 1is an important
fedemadnxole and a need for guidance in this area.

And so if you could speak specifically
to what the feelings of trust would be for families
of students that are either having discrimination
targeted at them because of their race or disability
or an intersection of those two, what trust would
families have if the federal government advocates

its responsibility in this area?
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MS. BHARGAVA: So thank you,
Commissioner Adegbile. You're are correct, the
guidance that was issued in January of 2014 was
really to put out information on the administration
of fair and effective discipline.

And the goal was not to take away from
schools and teachers, the kinds of tool& and
resources they may have to address misbehavier in
classrooms, 1is really to give a range of Jways in
which they could provide a positifee »school climate
for all children, in accordancgwith federal law.

And SO back €O my response to
Commissioner Kirsanow, Ehat\ddes not mean that there
are, the use of suspensions and expulsions, and even
arrest 1in scho®ls{ )is something that is banned
entirely. [TIhexe dre instances in which those kinds
of practices\may well be necessary.

And particularly in a case where there's
anN imminent threat to the safety and security of
students and school employees. The goal really was
to make sure that when discipline is imposing school
it's not done in a discriminatory manner.

And what we're talking about today is
the ways 1n which multiple investigations, the

information that we're getting in terms of data,
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shows that students of color and students with
disabilities are being disproportionately
disciplined. 1In a myriad of ways in schools.

Not only in terms of the proportion of
students of color and students with disabilities who
end up with pretty severe disciplinary consequences,
but also in the kinds of circumstances in whdch we
see students of color and students with disdbility
getting in trouble, where there are lots,df other
ways in which we can actually handbe) these kinds of
situations.

So, I think itjis Iwpeftant, in fact it's
necessary for parents vand \for students, they know
that when their kid§ are\going to school, they will
be, the kinds of*misbghavior, the kinds of classroom
management practifes that will be used to address
that migbehavior, that that's done in a fair and
consdestent’ manner. And in a manner that really is
ensuring that what students come to class for, which
is to 1learn and to learn how it 1is that they
actually are able to engage with one another, that
is the goal.

The goal 1is not to have a situation in
which the relationship between parents and students

and schools 1s one 1in which students are out of
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class, they're out of school and they're not finding
ways 1in which we actually reinforce the kinds of
behaviors that were talked about in the guidance,
that were talked about in the larger school
discipline package.

And again, I think it's important to
understand that the reaction, what was the caftalyst
for the school discipline package, the catalyst’ was
the voices of students and parents B and cémmunity
members and teachers and principals 3and national
educational organizations whowreally asked for
information, asked for guidanse™and asked for tools
and resources.

And the result, both of the
investigations ahd¥of) the guidance, is that you see,
in classroomsN, around the country, changes that
teacherg” andy students have talked about the ways in
whichmthat’s positively impacted what they feel like
and, they're excitement about going to school. And
in fact, has built the kind of community and trust
that focuses on dignity and on respect for students.
And for teachers in that process.

And so what we see from what got us here
and what's happened afterwards, in terms of the

engagement by the federal government on school
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discipline, is that it has been a uniformly, almost
uniformly positive one, in terms of there's a range
of resources out there for students and teachers who
are able to use, and for parents to actually be able
to restore the trust that they had lost in schools
where six out of ten students are being suspended or
expelled. That's just not something that we nkeed in
terms of how we actually interact in schools\TDeday.

CHAIR LHAMON: Thank you., I hav€ a list
now going of questions, and, Commissioner Narasaki,
I just want to make sure that Ffayou have a question
you have time, so I'm going,to\ Ceme to you after the
next gquestion. Vice Chadir.

VICE CHAIR TIMMONS-GOODSON: Yes, thank
you very much, #/Madam) Chair. This question is for
Ms. Hill.

Eor a period in my Jjudicial career I
serve@msas’” a Jjuvenile court Jjudge, and so your
wriatten statement where vyou included words to the
effect, and I'm quoting now, "the police officers
who used to bar the front door are now resource
officers who escort children out the back door."

And I was wondering if you elaborate on
that? And in doing so, tell us exactly how you see

the role of school resource officers 1in schools
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today, and if you could, touch upon whether these
resource officers are aggravating or alleviating the
zero tolerance policies that often push children
out.

MS. HILL: Thank you for the question.
I think what I was referring to was that perhaps not
coincidentally, the same student who were prewiously
explicitly banned from public educationy argws,now,
we're seeing, the students who are more
disproportionately taken out in gut>ofyr the public
education system in the discipiimeNprocess.

And it's intergsting-to me that one of
the ways that some schools “are doing this 1is by
implementing law efforcement 1in the schools and
calling them scHoold pesource officers. Which don't
have to be, JI%want to be clear, don't have to be a
negativel They don't have to be a way of getting
studentsyout of school.

They can be a way of, if they're trained
properly, if their mission is clear to both sides,
they can do a law enforcement role. But they're a
law enforcement role.

And what we've seen happen too often, is
they don't have a clear understanding of the limits

of their role and the administrators and teachers
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don't have a clear understanding of their role.

And so administrators and teachers will
take conduct that use to be a reason for a trip to
the principal's office or a note home to your
parents and turn it over the school resource
officer, because that person is there, that person
has a higher level of authority than it appeags the
teacher may have. And the teacher has othex Jshings
to do and may not have had the |(traifing to
effectively deal with the behavior“inranyeducational
way, 1in a positive way, 1n a=way that keeps the
student in the class.

And SO that over reliance, that
unclarity of roles 4 many, schools don't even have a
memorandum of gtanding with their school resources
officers or,  Pthei¥ local law enforcement to make
clear whatN\ those roles should be. And it's
resuding in all the prejudices and fears and
misunderstandings leading to the result that we took
a strong stance against of having students with
students of color and students of disabilities not
be in these schools.

CHAIR LHAMON: Commissioner Yaki, do you
have a question?

COMMISSIONER YAKI: Thank you very much,
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Madam Chair. I don't know if I really have a
question as much as just comments and maybe some of
the Panelists can respond, and this may be the same
one I ask for each Panel, which 1is, it's almost
foundational, which 1s, what are the kind of, it
sounds so much like there's a question of resources
available to these schools in terms of trainifg, in
terms of education, in terms of awarenegs,\ hew to
deal with young children.

And it comes at a time\whenyyou see you
right now that Congress is passding laws that would
effectively divert even mogg reSeturces away from our
public schools. And IVm just wondering, have there
been any studies ofi the impact of reductions and
public educatior™ finding and impact on these kinds
of programs_that would sort of help break the cycle,
increasg’ the, /sensitivity training or the kind of
persomnel Jresources that would be needed to deal
with this issue?

CHAIR LHAMON: I will say that there are
four Commissioners with questions pending and eight
minutes left, so go, go, go quickly with vyour
answers.

MS. BHARGAVA: Commissioner Yaki, I

think we'll just say that there are, there have been
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really extensive federal grants and resources that
have been provided to schools, to school resource
officers and to others to really support these kinds
of practices that have made our schools much safer
and educationally sound. And so, the ability to
have those resources has been incredibly important
to schools.

It's one of the major ways in whleh’ the
federal government engaged in this area. And so I
think it's important that those reseuxcdgs across the
board continue.

MS. HARPER: LellN\Jwst quickly add that
there are glimmers of¢hope, in terms of access to
resources that can4help\address this issue. It's
important to rgal¥ze)” in 2009, 2009 was the last
year in whichWstates received Title 4 ESEA dollars
under thé safe and drug free schools and communities
act.

I mean, it was dollars went to every
single state to support issues of student health and
safety and it stopped abruptly in 2009.

In 2017, for the first time since then,
all states, you know, states received $400 million
under the student support and academic enrichment

program, which, while it has to be divided up under
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a few priorities, includes formula dollars to
address student health and safety. So that's a
critical source of funding that can address the
issues that we're talking about today.

And I'll note, most schools have some
sort of resources to address issues of student,
safety student health. But the issue isl that
they're not deployed efficiently.

And our work 1s really,h to help them
figure out, 1is this the approach Awou really should
be using, is it evidence basediw Let's look at your
data, 1is it really accomplishi®g what it needs to
accomplish, if not, we ieed\td rethink.

CHAIR LHAMON:?: Thank you. Commissioner

Heriot.

COMMISSIONER HERIOT: Thank you. Thank
you. I/ thimkl/ I have at least two questions here.
Yes Missthdt on? Okay. I have two questions.

One of them is aimed primarily, I think,
to you, Ms. Bhargava, but may be to everybody as
well. A couple of times in your testimony, in the
answers to questions, you've used the phrase, what
we know. And when you do, I have seen members of
the audience nodding this way in vigorous

disagreement with what we know here.
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And I'm wondering if it isn't time for a
little bit more modesty in terms of federal presence
in this issue. There's a long history here.

A  number of you have referred to
exclusionary discipline. That is excluding
students, suspensions, expulsions, saying they're
bad because students don't receive instructiong

The thing is, back before the 1970Js, a
much more common practice was to hold,students after
school. That is, more instructionSrather than less
instruction.

But as a result “of=federal officials,
social justice, lawyers®and\ courts, it became much,
much more difficultf{fon) schools to have any kind of
a serious progfamf{ where students are kept after
school. And Wt'sVstarting to look like that was a
mistake,/ that/maybe that would have been a better
practiseeNto hold students after school.

CHAIR LHAMON: I'm going to ask you to
move to the question Jjust Dbecause we have very
little time.

COMMISSIONER HERIOT: Yes, I know. A
whole different series of social Jjustice warriors
created sexual harassment policies that ended up

creating incentives for schools to expel, not expel,
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but suspend kindergartners. Which, again, turned
out to be a bad policy.

Congress, we've referred to resource
officers here. Yes, Congress has created subsidies
that created incentives for schools to higher police
officers or retired police officers or things that
are like police officers, and now that's turn4out to
be something that people object to. Isn/ t \Tiy,time
we be a bit more modest on this?

Another thing that yofh Jerdought up, my
second question —--

CHAIR LHAMON: hets pause there for
just for now --

COMMISSAONER \HERIOT: Nope, nope.

CHAZR “LHAMON: -— because two other
people have_guestions after you. Does anybody want
to respohd te _/that question?

MS. BHARGAVA: I'll say one sentence.
When 1) said what we know, I'm speaking about decades
of research and experience, I'm speaking of what it
is —--

COMMISSIONER HERIOT: But nodding in
disagreement is still going on behind you.

MS. BHARGAVA: I can't see behind me

unfortunately. I'm sorry, I don't know what people
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are doing behind me, but I can say that we're
speaking to research, experience. What schools,
what teachers 1in themselves and education of
organizations across the country have said is, what
is more effective and educationally sound to try to
make schools safer.

CHAIR LHAMON: Commissioner Narasaki.

COMMISSIONER NARASAKTI: Thank you.
Since we have limited time, Ms. Cokley,\ I would like
to ask you to, in writing later, JYet)>the Commission
know from the report that theg=National Council on
Disabilities did, what rgcommémdations you think
have been followed up on and which ones you think
still need to be.

So 4ty Mnain question is, I've struggled
with this isste, ’because in the testimony there's
both the, Quer identification of minority and
disabuskity” students and the under-identification.
Son I )want to focus on the under-identification and
say, why 1s that happening and what could the
federal government be doing to help make sure that
kids are being identified with disabilities when
they have them, so that they can get the supports
that they need?

So what's happening there that's not
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happening now and what could be done?

MS. HARPER: I deeply appreciate that
question. I actually think it's an area where there
is a lot more thought that needs to be brought to
bear to figure out how to address this.

To be c¢lear, when we look at IDEA

Section 618 (d) and other areas where we're tryling to

figure out, okay, where do we have over-
representation versus under-representafion? I use
over-representation and under=r8presentation
deliberately.

You cannot use,pumb&rs to identify over-
identification or undergidentification. The only
way I know to do 4that \is to actually 1look at a
child, an indiv#dudl ghild's records and look at the
process that a\school used to decide whether or not
this is/a child with disabilities or not and make a
case“byscasSe determination of whether or not the
schoolls and the district's decision making was
appropriate.

I do not doubt that under-identification
exists. But while we can look at over-
representation in the numbers and say, you know
what, there's an issue here that's going on and we

need to find ways to understand why we are seeing
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such wide disparities such that children of color
are over-represented, 1it's completely impossible to
use that sort of, that same sort of analysis to
identify under-identification.

Why? Because there is such a thing as a
natural zero. There are some places where some
places actually won't be identified in any ch@ldren
with disabilities.

COMMISSTIONER NARASAKT: Welll, I, &ctually
mean, one of the reasons why I hay®g, thepquestion is
in a couple of testimonies ABs, wointed out that
students who become, and end\up~in a detention or
incarcerated in some way, ‘are later identified as
having a disabilityh S§ it seems to me that they
should have beeftr %dentified before they got there.
And so there has”to be something that's happening
there.

CHATIR LHAMON: And I'll invite our
Panelists to respond to that in writing, 1f vyou
could. We are out of time. I know that both
Commissioner Kladney and I have questions, maybe we
can ask them and see if you'll be willing to respond
to us in writing afterwards. Commissioner Kladney.

COMMISSIONER KLADNEY: My question 1is

pretty quick. Ms. Bhargava.
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MS. BHARGAVA: Bhargava.

COMMISSIONER KLADNEY : God, I'm
terrible. I apologize. Anyways, 1t was spoken
about options and training and things like that.

And Commissioner Heriot asked you about,
in her last question about, you say this and you say
that and people shakes their head no. And yoll said
there's research.

And I was wondering if, {therne’s some
studies that vyou, not necessarily)> ay study, but
citations to studies for us, A%, Wou could provide
that to wus regarding Jjurisdfetions where these
options and different tfainings have taken place and
result from before 4and Yafter, I think that would be
extremely helpfu?.

And IV”just have a comment. When I was
in scho@d \and /kids got in a fight they didn't go to
JjailfessIkat's all. I don't know about anybody else.

CHAIR LHAMON: Okay, 1in the interest of
time I'm going to ask my question. And to say that,
Mr. Scanlan, in his testimony and in his written
testimony, attributed a set of beliefs to federal
discipline policy.

And for the three Panelists who were

participant in generating federal discipline policy,
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I'd be interested in having vyou respond about
whether vyou believed that the generation of that
policy would tend to reduce relative percentages of
racial differences in rates of experiencing
discipline. And I don't think we have time for a
response now, so I would welcome a written response
if you'd be willing.

Thank you very much to eagch \o%, our
Panelists, we appreciate it. We will ltakeYa break
until 10:40 when we will begin the next panel.

(Whereupon, the abeve-entitled matter
went off the record at 10:36 "&’m. and resumed at
10:45 a.m.)

CHAIR L#HAMON: Okay, we're coming back
to order as it 4s HWow)10:40. We'll proceed with our
second panel.

PANEL /TWO :\, STAKEHOLDERS, RESEARCHERS, EXPERTS ON
SPECTAL_ EDUCATION AND THE SCHOOL-TO-PRISON PIPELINE

CHATIR LHAMON: In the order in which
they speak our Panelists are Max Eden, senior fellow
at the Manhattan Institute.

Dan Losen, director of the Center for
Civil Rights Remedies at the University of
California Los Angeles.

Monique Morris, founder and President of
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the National black Women's Justice Institute.

And Paul Morgan, professor of education
at Pennsylvania State University.

I appreciate each of you coming. Mr.
Eden, please begin.

MR. EDEN: The school-to-prison
pipeline. It's a very rhetorically powerfud term
and it's a very intuitively plausible notion}

There's two key assumptions, Ythat a
substantial share of the disparify sand discipline
rates 1s caused by teacher=Dias. And that
suspension cause students harm,

This assumptiony Was the basis of the
Obama Administratifon's 2014 school discipline
guidance. Whepéin{ Arnhe Duncan laid 100 percent of
the blame forN\the disparity on teachers and their
allegedfac™al discrimination. And he declared that
the ssehgol~to-prison pipeline must be fought every
dav.

However, more rigorous research
published since has largely undermined both of those
assumptions. And evidence is mounting that efforts
to fight the school-to-prison pipeline is creating a
school climate catastrophe and has, if anything, put

at risk students at greater risk.
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Now, back when Arne Duncan made his
declarations, there was some plausible evidence.
Not for the notion that teacher discrimination
caused 100 percent of the gap, that was an absurd
slander against the most companionate professionals
in America. But the notion that it played some
part.

The best study of the time, published by
Russell Skiba 1in 2011, found that Dblack, Students
were suspended more frequently and)> more severely
than white students for the samenofifenses.

But the study admiMNted two shortcomings,
it didn't control for ge¢hools and it didn't control
for past student belMavighn. In 2014, Skiba rectified
these shortgbmidgs, and within, school
discriminationfvanished.

This is not a one-off finding. Joshua
Kins#eis,xfound it in 2011 in North Carolina, Gary
Ritten found it in 2017 in Arkansas. The overall
disparity is driven primarily by differences between
schools, not discrimination within schools.

It's notable though that all these
studies, including the one by Tom Loveless this
year, has found a consistent pattern that schools

with higher percentages of African American students
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have higher suspension rates. This could be
perceived as troubling and could be interpreted as
systemic discrimination or systemic bias.

But schools can't be biased, only people
can be biased, only teachers can be biased, only
principals can be biased. And that bias does not
play a substantial part in these between 4chool
differences.

Constance Lindsay and Cassandf¥a Hart
published a very thorough study to assess
discrimination and teacher referral to the
principal's office. At .middl's” and high schools
serving a high share of\ AfriCan American students,
there was no difference 1in suspension based on
teacher race.

That's” not to say that bias doesn't
exist, FustNhat it does not account for a large or
evenqmedevrate share of the gap. Lindsay and Hart
found )that 1in raw terms, black teachers were more
likely to suspend black students. However, applying
reasonable assumptions and controls, they then found
that white teachers were slightly more likely to.

They estimate though that 1if Dblack
students were taught by all black teachers, it would

reduce their odds of receiving a suspension by about
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two percent. Now, that's not nothing, but it's not
100 percent.

The evidence that suspension has caused
harm has also largely Dbeen undermined Dby more
rigorous research. Prior research was content to
look at a correlation and call it a causation.

It went 1like this. You hawve two
students who look the same to statistigiangw, one
punches one of those 160,000 teacherys, gets
suspended and drops out. The otherf\behawves, doesn't
get suspended and graduates.

Advocacy shops thenn Dbroadcast this
finding as evidence that \the suspension was the
problem. That is nét geod social science.

To &ss€ss)causality, you have to control
for behavior. This year, two studies from the
University Of /Arkansas did just that.

One found a four percent increase in the
chances of being held back in the next grade, which
is plausibly negative. The literature and grater
tension is mixed.

And it should be noted for the purpose
of intersectionality of this Panel, students with
disabilities became 12 percent less 1likely to be

held back.
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The other study found a statistically
significant, though practically not large,
improvement in the next year on reading and math
scores. If we are willing to revise our assumptions
based on better evidence, then the fairest statement
becomes, teacher bias does not play a substantial
role in the overall disparities and being
disciplined does not have a significant mniPhitary
effect on students.

And 1f we're willind®\ ko yrevise our
assumptions, based on the evddenee, we should be
utterly alarmed that our effoxCs-to fix the school-
to-prison pipeline has @etually amplified it.

I spent, the better part of a year
collecting and @nadyzing evidence on the effects of
discipline reform ”in major urban districts. Here is
my curreht teally, some of it is based on forthcoming
work4

Discipline reform has, according to
students, made schools less safe and respectful in
New York, Chicago, Los Angeles, Washoe County, which
is in Reno and environs, Virginia Beach and Seattle.
Which is still under OCR investigation.

And if you look at the student surveys,

it is wvery, very bad. It has done substantial
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academic harm to students in Los Angeles, Oakland
and Philadelphia, where truancy rose by 16 percent
after reform.

Probably because students were scared to
come to school. Because whereas suspensions for
conduct offenses were limited, suspensions for
serious offenses rose. And because of tha£f, the
overall racial disparity rose.

Now, it has not harmed students, #n Miami
or Washington, D.C., but it has ng® happened there.
Miami still warehouses studentg™atN\offsite detention
centers and does not call it suSpeénding them.

And in Wask@%ngter/, D.C., the principals
engaged in systematic €naud by suspending students
and not telling/th€ir)administrators.

School surveys in Minneapolis and
Madison / do \not show a deterioration, Dbut those
SUrvesSmdo not extend back to before the reforms.
Other )teacher surveys and local coverage, however,
paint a bleak picture.

I am not aware of any district that has
implemented a district of reform, has administered
consistent surveys and has not found a deterioration
in student safety or respect.

I appeal to everyone in this room, who
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believes this to be a good idea, to direct me
towards that research as I am trying to conduct a
comprehensive national study of this question.

We are on a very dangerous road. If
teacher Dbias accounted for 100 percent of the
disparity, as the previous administration directly
alleged, or even a substantial share, then wef could
probably question their Jjudgment witholDw,much
consequence.

But if it doesn't, 1f£Ait. ewcompasses a
moderate to small share, then we're eliminating the
fair and wise judgment of ,good™anhd true people and
we should expect bad <Censeguences. Because maybe
teachers know betteA,

Maypbe *hey” know more about how to manage
their classrooms than the bureaucrats and activists
who woudd, Blame them for society’s problems and
accuse them, teachers, of mass racial
discrimination. Maybe if we want to really do
something about the school-to-prison pipeline, we
should not issue coercive edicts that limit their
thoughtful and prudent discretion. Maybe, Jjust
maybe, we should start trusting teachers again.

CHAIR LHAMON: Thank you very much. Mr.

Losen.
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MR. LOSEN: Yes. Thank you. My name is
Dan Losen, I'm the director of the Center for Civil
Rights Remedies at UCLA's Civil Rights Project. And
I've Dbeen doing research on this particular area
since 1999.

But I should also point out that I'm a
former teacher. I taught public school fér ten
years. And I have a lot of empathy for teachems’who
kick kids out of the classroom because I,was that
teacher.

I was kicking kidg™eut, of my classroom
right and left. I thoughgt Ishad to demand respect
from day one. And it was very frustrating.

And I 4alsep\ would say my classroom
bordered on chaés Wmost days. I was also not always
the best pregpaked eacher.

My’ principal came back to me and said,
Dan,Aweuy have a classroom management problem. And
fortunately I was 1in a district where they had
training and support for young teachers like myself,
who were really dedicated to improving our practice.

And by my tenth year, I never sent a
single student to the principal's office. I didn't
need to because I found other ways, through training

and support, to be an effective teacher without
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kicking kids out.

So there's a lot that schools can do,
and I know it from personal experience, and also I
would point out, if we go to the next slide, that
there's a whole book on what works, called “Closing
the School Discipline Gap.” It also contains some
of the research showing the impact of exgessive
disciplinary exclusion.

But half the book is dedicated tBwards a
range of different interventions. Bverything from
restorative practices, sogtadl and emotional
learning, threat assessment im Vfginia and so on.

One of thebest\ studies is a randomized
controlled study 4n Nteacher training that was
focused on endag€ment. So teachers, half the
district, wereNtrained in improving their engagement
with thedir sStudents and half the teachers weren't.

The ones that got the training, and it
was, a very rigorous sustained training program,
eliminated the racial disparities and almost
eliminated all their office referrals from their
classroom.

So there's a lot that can be done. And
there are things that are proven effective. I would

point out that none of the studies in this book
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involve racial quotas. Not a single one.

They all have one thing in common, which
was improving relationships. And so there doesn't
have to be a race conscious piece even to some of
the remedies that are very effective 1in reducing
disparities.

If we could go to the next 4lide.
That's a summary which I just gave. So, 1lethws,” in
the interest of time, I'm going to, skip, forward.
Keep going. Next slide. Next slide. ) Next slide.

So, one of the thiwmgs that, I'm glad
this discussion is framed ,in “\terms of, what is the
impact on achievement(“ef “the racial disparities,
among kids with digabilities, from being excluded
from the classrgom¥

And we&'re also, we're not Jjust talking
about tHe, discipline guidance, we're also talking
aboutesegulations that tell states to look at the
distriict level for large racial disparities among
kids of disabilities, in terms of their discipline,
because of the concern about the impact on their
achievement.

I mean, I don't think any member of the
Panel would say that missing school somehow wouldn't

likely impact your achievement. If you're not there
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the days of instruction and then you're tested in
algebra on something vyou missed, obviously it's
going to impact your learning.

So I think it's sort of a no Dbrainer
that removing kids unnecessarily would absolutely
have an impact on achievement. But we also have
research on this point.

Studies of chronic absenteeism\ Jshowed
that missing three days of suspension, {in tHe month
before the national assessment of &dueatjiron progress
in reading, lowered their gradewlaeyel scores, after
controlling for other factoxsy by a full grade
level. By a full gradeflevel!?

So thefe 4s, a tremendous impact of
missing instrucio®. )So let's go to the next slide.
And the next, _ohe.

S0’ why look at discipline in terms of
days*eif,mis-instruction. Well, I think the answer
isNobyvious. Because the disparate impact is not
just about who is being removed from school but what
happens, what did they miss?

And I would point out that students with
disabilities are receiving more. They're receiving
OT, PT, they're receiving extra counseling. A whole

range of special education and services.
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So when they are removed, if you remove
two students for a dress code violation, one with
disabilities and one without, the impact is going to
be greater on the student with disabilities, if it's
for the same length of time, because they're getting
more when you're in the school. They're also losing
more when they're out of school.

If we can go to the next slide. SO we
used data collected and reported to the public by
the U.S. Department of Education. Wheye they look
at the students who were remoyed,\they put them in
ranges of days of missed ipstruction.

And we atfyibuted values. So their
ranges are, student§ who\ just missed one day. Two
to ten we multiplided)that by five. The average of
two to ten, s £fix, so this 1s a conservative
estimate’ | And for more than ten days we attributed
a vadwey,efr11.

So let's go to the next slide. So this
is what we found. Across the nation, black students
with disabilities, K-12, missed 119 days of
instruction per 100 enrolled. 119 days per 100
enrolled. That's outrageous right here.

I don't think anyone on this Panel would

say that we should accept that as the status quo.
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Compare that to white students who missed 43 days,
white students with disabilities missing 43 days.

The disparity 1is 76 days more missed
instruction per 100 enrolled for black students with
disabilities. There's an obvious impact on
achievement.

And our studies in Massachusetts,{ where
we had the breakdown by why students were Yemoved,
60 percent of the students with disabillties in
Massachusetts, who lost instruchion HYbecause of
discipline, 60 percent were fow wmon-violent, non-
criminal, non-drug related ofréemses. A catch-all
Category 18.

So if yéu can go to the next slide. The
other thing thaf*s\{important, and this is sort of to
look at a response to James Scanlan research, but
also abolit what to do.

We have to measure how to reduce
dispanities and evaluate what's working in terms of
reducing the rates for all students. This is really
about good educational practice.

Commonsense practice, improving
instruction, reducing unnecessary suspensions. And
when you do that, sometimes the risk ratios don't

change, but the racial gap narrows. And that's what
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this slide shows.

I have no more time. That's it. Thank
you very much.

CHAIR LHAMON: Thank vyou, Mr. Losen.
Dr. Morris.

DR. MORRIS: Thank you, Madam Chair and
Commissioners for the opportunity to participéte in
this briefing. When discussing girls, Anstead of
using the phrase, school-to-prison pipelineg; I use
school-to-confinement pathways in"\ordey to uplift
the policies, practices, conditions and the
prevailing consciousness ,that™contribute to the
criminalization of our(students in ways that render
them vulnerable to 4uture contact with the criminal
legal system alghg¥its’ continuum.

The National Dblack Women's Justice
Institut€ \and jorganization, for which I am cofounder
and Mpresident, recently released an analysis of
20%3/2014 school data collected Dby the U.S.
Department of Education Office for Civil Rights.

The report details the prevalence of
African American, Latino and white girls along the
school continuum. In this report and data shared in
my written statement, the institute found that black

girls with and without disabilities,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

disproportionately experienced discipline across the
continuum.

In my book Push Out, The Criminalization
of Dblack Girls in Schools and other published
articles in book chapters centering the educational
experiences of black girls and young women impacted
by criminalization, I profiled several girlg with
disabilities. Those with physical disabiPities,
learning disabilities and mental health coriditions
that informed their experiences”\in 9Yschools, in
particular, with school discipiime:

I anchor my wogk In“ethnographic methods
and narrative inquiry tO\breathe life and rigor into
the lived expefiences of our collective
understanding of“tHis)phenomenon.

We\, canli use these qualitative data to
better gdndemnsfand why there are racial and gender
dispamisties 1in school discipline and how they
manhifest. And also, it can inform how we develop
safe and responsive learning environments for all
students.

Overall, my work is found that for black
girls with and without diagnosed disabilities,
critical pathways to school push out include, a

reliance on school discipline and response to non-
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violent student behavior.

Which unnecessarily removes girls from
their classrooms and schools, differential dress
code enforcement, which may lead to body shaming,
body policing, chronic suspension, expulsion, school
avoidance and other forms of absence, gender based
violence on campus that often goes unaddmessed,
which may also lead to school avoidancey, and™mether
physical altercations and/or assaultls, |ificreased
surveillance, presence and inte®yentdon of law
enforcement 1in student discip¥anary decisions and
actions taken 1in schools,, and="the failure among
adults in schools to recogni’ze and respond to the
trauma of Dblack gifrlsYy and other girls of color.
Particularly amehg¥these with disabilities when harm
has been committéd and symptoms manifest 1in the
learning/ enviiponment.

Overall, there is a dearth of research
that )explores how attributional stereotyping of
African American girls with disabilities may impact
institutional responses to their behaviors or the
ways 1in which adverse childhood experiences, or
exposure to chronic stress, impact their behaviors
and performance in schools.

What we do know is that the removal of
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girls from school renders them vulnerable to
participation in underground economies. According
to the Human Trafficking Pro Bono Legal Rights
Center and the National Disabilities Right's
Network, girls with disabilities are particularly
vulnerable to sexual predators and traffickers who
seek girls and young women with cogniti&e or
developmental disabilities by stalking group™homes
and other facilities serving people with
disabilities.

For girls with disakiltities, this form
of exploitation and trauma,oftem=places them at risk
of being in contact with, law ’enforcement and/or the
juvenile delinquenc# syistem, institutions that have
been documented™ o )have a limited capacity to
respond to surwivors of sexual violence.

School districts, 1in partnership with
educawmexs,” should develop and/or support a robust
continuum of culturally competent and gender
responsive alternatives to suspension and expulsion.
We know that education 1is a critical protective
factor against contact with the c¢riminal 1legal
system, so we have to stop finding creative ways of
treating certain children as disposable.

PRIS has shown some positive impact on
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the behaviors of students with disabilities, but it
is important to understand that being responsive to
trauma also means developing strategies to address
the institutional harms that trigger feelings of
distrust and lack of safety. Particularly among
black girls whose bodies and modes of expression are
routinely misinterpreted as violent, as defiéant or
as a disturbance to the school.

Safer schools are those ,with & robust
continuum of evidence based and inrfevatiyve practices
that include restorative praetices, counseling,
mindfulness, yoga, training_and“pfactical tools that
emphasis empathic respofises\t& student misbehavior.

Every s€hool\ district should implement
equity policieg/that)include a robust articulation
of gender eguity,” and student focus responses to
sexual dassault, including specific supports for
survdwers with disabilities.

I also recommend that school districts
reduce policing, school policing, and reinvest in
educators and be her resource, a toolkit developed
by the Georgetown Law Center on poverty and
inequality and the National Dblack Women's Justice
Institute, we call for a specific activities,

protocols and training, to increase law enforcement
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capacity, to engage effectively with girls of color,
accounting for their layers of identity, including
their ability, race, ethnicity, gender identity and
sexual orientation to the extent that they are
present in schools.

The last recommendation that I would
like to share is that we invest in diversifyifhg the
teaching profession. Diversifying our \Dations
teaching force to include certifiedf teachers of
color with disabilities is part off\ howypwe increase
the capacity of our educatorwerkforce to improve
its cultural awareness and ‘xesponsiveness to the
diversity of our nation’s students.

While A4, believe that most educators
enter the profeéfsin )because they genuinely believe
in the promise ©f all children, this level of
diversit¥y \can/improve the ways 1in which girls with
disabimiti€s are treated in schools and thus the way
they Dbehave in schools.

It 1is worth noting that a trauma
informed practice understands that for a person who
has experienced a severe or extremely harmful event
or series of events, there are certain behaviors,
words and conditions that trigger in her or him, a

negative reaction. Reactions that are often
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responses to past abuses or neglect.

Emotional safety is supported in
learning spaces by emphasizing a respect for the
diversity of thought and the rigor that comes from
positive appreciative reasoning and engagement with
the student and material.

Thank vyou for the opportunity tof share
these preliminary thoughts and thank, yoln, for
providing a platform to demonstrate tRat our
commitment to uplift our girls with, disgbilities as
sacred and loved are real.

CHATIR LHAMON: . Thawk’ you, Dr. Morris.
Dr. Morgan?

MR. MORGAN: Thank you. It's an honor
to be here fofs %this panel today. Next slide,
please. I'11N\just be reviewing some of the peer
reviewed wonk/ that we've Dbeen conducting, most of
whichmsig\ peer reviewed, some of which is currently
going )through peer review in regards to this topic.

The work that I'm presenting in regards
to disability identification has gone through a
series of peer review processes and high impact
journals across a range of different fields,
including in public health, sociology, and

education. Next slide, please.
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This, our findings have been reported on
a numpber of different bipartisan organizations,
Brookings, the Fordham Institute, New York Times,
National Affairs, others. Next slide, please.

And what we're essentially doing in
terms of the intersectionality question regarding
disability and race, we're examining to what 4&xtent
we find evidence that minority childreny ane’™being
inappropriately over-identified as disabled Based on
their race or ethnicity.

And then second, im™germs of preliminary
calculations I'm presenting, teday, where we've been
examining who's at risk™for\stspension, particularly
in regards to thef guestion of the intersection
between disability¥and race. Next slide?

Mueh 7Yof this work 1is relying on
nationaldy »epresentative data collected by the US
Depasrtment” of Education. That represents the best
availadble evidence to investigate these questions.

A unique feature of these data is they
include student level measures of potential
confounds including academic achievement, family
socioeconomic status, school composition and other
explanatory factors.

We're therefore able to approximate
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contrasts between children who seem observationally
similar in regards to their 1likelihood of being
identified as having disabilities or their risk for
suspension. Next slide, please.

So, are US schools inappropriately over-
identifying children disabled based on their race or
ethnicity? Next slide.

When we look at the national date ép’the
fourth grade, and we break this down, by, tudent,
individual level student achievement) WwWe find that
amongst children who are displaying a very low
levels of reading achigyement), and so might
reasonably be expectedy\ to\ e potentially having
disabilities, that among similarly achieving
children, aboutw™ 7% percent of white children have
been identified 1h US schools in fourth grade as
having disabilities, with the contrasting
percemtages for minority children, black, Hispanic,
ané, American Indian children much lower. Next
slide, please.

When we look at this across the
achievement distribution, this is the number, these
are the numbers I was Jjust presenting. So what you
see here 1is as children's achievement goes up, their

likelihood of being identified as having
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disabilities in US schools goes down. That makes
sense.

We see that across the different racial
and ethnic groups that we examined. But within each
row and across each similar 1level of academic
achievement, we consistently find that white
children, and also English-speaking children are
consistently more likely to be identified as§ having
disabilities in schools, whether we examine”this in
fourth, eighth, or twelfth grad&.Jthan otherwise
similarly achieving children who, are racial and
ethnic minorities. Next slide, “please.

I know thisW\text 7is very small. If we
look at this speifilc\ to different disability
conditions, herg™w&'re looking at emotional behavior
disorders. _WeWve Jlooked at this for ADHDs, specific
learning disabilities, specific language
impadmments, other health impairments, intellectual
disabilities, other types of disability conditions
that are very low prevalence.

We consistently find initial evidence of
over-representation similar to what Ms. Harper was
talking about when we don't do adjusted estimates.
But when we take into account potential explanatory

factors, including those identified by a National
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Research Council Report expert panel in 2002, and
correct the adjustments, the estimates for other
potential explanatory factors, we consistently find
that minority children in US schools are less likely
to be identified as having disabilities than
otherwise similar children who are white or English
speaking.

And we've found that prior /,to\ Jschool
entry, after school entry, for special-ed gerierally,
across a range of different spéeifid disability
conditions, whether we use parent “Wweport or teacher
report.

And these findings are incredibly
consistent with these that have been reported over
the past severad“d€cagdes in public health which also
finds substantal”disparities attributable to race
or ethpicity/ amongst otherwise similar children
dispfdaying” the same clinical needs. Next slide,
pleass.

If we track this across time beginning
in 2003 up until the latest administration, the data
we're examining here, this top line represents white
children with their, amongst children, with the
estimates corrected for reading achievements at the

individual student level.
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And what you find here is with all the
other racial and ethnic groups, they're displaying
numbers below one relative to whites. What does
that mean? It means relative to similar children,
peers, again, racial and ethnic minority children in
the US have been less likely to be identified as
having disabilities beginning in 2003 when this data
began to Dbe available up until the batest
administration of these data, which,6 also, #ncludes
2015, the most recently available. Next slide,
please.

If you look at,this=across the racial,
or excuse me, the eCGenomié¢ distribution of US
schools, here what welve done, the two 1lines
represent the péraéent”  of fourth grade children who
identified _as\, having needing special services,
whether /fhe "¢hildren are black, or excuse me, white,
or blaek:

What you see here is that you see the
two lines. And what happens is as the school's
economic disadvantage increases, both groups, white

and blacks, displaying relatively similar levels of

academic achievement, experience declining
likelihoods of being identified as having
disabilities.
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But, you also always see a disparity
between white and black children in regards to the
relative percentage of children who are Dbeing
identified as having disabilities. Next slide,
please.

So that's 1looking at the intersection
between disability and race generally. Nowd let's
look a little bit more specifically in «xega®ds to
suspension. Next slide, please.

So what we see here yhep. we estimate a
regression equation on who's likelw to be suspended,
yes or no, we find with uncoxreeted estimates that
children who are Dblatk are more 1likely to Dbe
suspended by the end of \eighth grade than children
who are white, /A with) ' minimal correction for some
confounds.

We’ also see initially that children with
disabimiti€s are more 1likely to Dbe suspended.
However, when we correct the estimates for other
potential explanatory factors including individual
level behavior measured at the start of
kindergarten, we find that black children relative
to similar children who are white are, remain more
likely to be suspended.

But children with disabilities are not,
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nor are children with disabilities who are of color
are not. There 1is no statistically significant
interaction here. Next slide, please.

When we look at this specific to how
many times a student has Dbeen in, excuse me,
suspended, we find the same pattern. Children who
are black are more 1likely to experience{ more
suspensions. Children with disabilities or chisldren
with disabilities who are racial || and” ethnic
minorities are not at greater righky forysuspension.
Next slide.

So our results \I'mdicate disparities
attributable to discrim@nater¥y practices in regards
to disability identifilcation. Schools seem more
likely to identify¥children who are white or English
speaking relative’to otherwise similar children who
are racial and ethnic minorities.

Minority children are more likely to be
suspended. But children with disabilities don't
seem to be more likely suspended after accounting
for potential confounds. And we see that same
finding in regard to the interaction between race
and disability. Thank you.

CHAIR LHAMON: Thank you, Dr. Morgan.

Thank you. So I'll open up for qgquestions from my

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

fellow Commissioners. Commissioner Narasaki?
COMMISSIONER NARASAKI: Thank vyou, Mr.
Losen. Or Dr. Losen, sorry. In your written

testimony you have a lot of discussion about the
actual issue about whether schools are 1in fact
feeling safe or not safe or who are trying to
undergo reform, which seemed to be at odds wisth Dr.
Eden's observation. So I'm wondering 1if, yauwscould
expand on that.

MR. LOSEN: Yes. So ohe)ofythe studies
in our book looked at studenmtsy in Chicago for
example. And they looked ‘at™students who were
attending schools n the highest crime
neighborhoods. And4they \found that the schools that
had the highest/safety measures among those schools,
were ones that\weré really engaged in building trust

between / teaehers and students, and teachers and

ParenisSs,

Now, it also happens -- now this 1is
correlational, not causation, but those -- all those
schools were much lower suspending. So in other

words, the higher safety ratings in those types of
schools were ones that suspended fewer students.
I would also point out that even Max

Eden's own report, if you look at Mayor Bloomberg's
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reforms, suspensions declined dramatically during
Mayor Bloomberg's control over the schools there.
And there was no change in school climate according
to Max Eden's own studies.

So the idea that when we reduce
suspensions that there has to be chaos as a result
is absolutely not supported even by the reseafrchers
who are claiming that is the case.

And I would also point out that” Eden's
study -- when you look at individual)>»schools -- did
not find a correlation Dbetween lowering the
suspensions. The schoolsthat™fowered suspensions
didn't look different &n tefms of the changes in
climate than the s€hodls that stayed the same or
increased suspersi@nsi

SoN the idea that reducing suspensions
breeds /chads/ is not supported even Dby those
reseamehers who are trying to make that claim.

And lastly, I've been going around the
country working with Dr. Skiba and other researchers

to find good examples of schools that are more

effective. And these schools often are in high
crime neighborhoods. And there are schools that
have wvery low suspension rates. Some  have

dramatically declined, others have been low for a
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long time.

And they all seem to have the same thing
in common. They really invest in kids, they care
about kids, they go to extra measures to make sure
that students have the supports they need. They
develop relationships.

You talk to the security guards inf those
buildings, and the school police. It's, alDwabout
developing relationships and giving studentg second
and third chances. And those ,AQre. Very orderly
schools. And there are very Aow \suspension rates.
There are alternatives to kickinmg”kids out right and
left for all kinds g%, offenses that work very
effectively.

And/” Bhen” the last thing is this
assumption tha% we” have order when we kick out a lot
of kids As net/ supported in the research. The study
thatmeeften” gets pointed to is one in Florida --
ATachuya County, Florida -- where they say, you know,
this idea that vyou can expose students more to
disruptive peers.

Well guess what, that was a study of the
second highest suspending -- county in the state of
Florida. So during that period, that was a very

high suspending county where there was this cost
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associated with -- and the disruptive peers were
students who had domestic violence -- had been
exposed to domestic violence.

So the idea that you would kick out more
kids who have been exposed to violence in their home
or are traumatized, as a solution, makes no sense
whatsoever. I think what really that study 4stands
for is that if we don't have some sort, of Jerauma
intervention or support kids who come from ¥roubled
situations, then we do get more diswuptien.

But that would A&, %an intervention,
kicking a kid out of schogl %Ws™d non-intervention.
That's 1less adult invOlvement with a child, not
more. And it doésn™t\ work. And there 1is no
research that saVys¥it)works.

CHATR JLHAMON: Mr. Eden, do you want to
respond?

MR. EDEN: Yes. Kind of want to take
that point by point, all right? We have to be very
careful of drawing assumptions from studies and try
to parse out exactly what they tell us. Dan's study
of Chicago showed us -- well the study he referred
to showed us that good schools are good. I can 100
percent buy that.

A study by the University of Chicago's
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Schools Consortium of the effects of lowering
suspensions from ten days to five found a causal
deterioration in student respect and teacher-
reported disruptive behavior.

Regarding my work in New York City, that
is absolutely correct that Bloomberg lowered
suspensions by 16,000 and saw no negative efifects.
We have to think about what the reform was.

That reform was a teacher lmay,mwot kick
out a student for the first time _ fthat he commits a
low-level infraction. That sgems\very sensible to
me. It seems very sensiblg_that=you could eliminate
those and see no bad cofiseguerices.

The secénd wreform was that if a teacher
wants to susperd & student, they have to ask the
principal tgo ask fhe administration for permission,
knowing /that fhe principal doesn't want to ask and
the Aadministration doesn't want to give.

I posit that that <creates a very
different dynamic that will undercut teachers across
the board. It is true that there was not a direct
correlation, 1t was an across the Dboard thing.
However, when you see a series of across the board
policy changes in multiple cities, and you see a

series of across the board deteriorations, it should
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raise eyebrows.

COMMISSIONER NARASAKT: Thank vyou. I
just have one short follow up. So trying to parse
and read between the lines of -- with statistics is
not my forte. I try to -- I kind of go against the
stereotype of Asians in terms of numbers.

Is it the case that the question 4s not
whether to do this, but how well it gets ,dong%y,, How
much investment there are in teacher, train¥ng, how
much gaming is being done by prinGipals as opposed
to being -- investing in the rgad work of supporting
teachers in the classroomg in™oOrder to create a
better learning environmlent \fdr all kids?

MR. LOSEN: Tf I could respond to that,
yes. And I thiftkhat one area of agreement that I
would have _with Max Eden is that we look at the
school limate surveys because safety 1is a non-
negotmable And so I get upset when folks falsely
attribute to those discipline reform proponents like

myself to say that we would trade off somehow with

safety.

Absolutely not. You know, we are
teachers. We are parents, we are students. These
are our schools, and that's not on the table. And

safety also means safety from bigotry, from unfair

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122

and unjust educational environments.

CHATIR LHAMON: Yes.

DR. MORRIS: I would just want to offer,
one, that I fully agree with the element of how
we're defining safety and the core and critical need
to redefine that.

I also want to say that it's( very
important to support participatory action Y&search
that engages the affected population in
understanding and interpreting _hesey data, and
understanding the conditions ghatW\are taking place
in our schools, not just ,with ™efucators and other
adults, but also with (woung ‘people who are active
participants in €the co-construction of their
learning and wheg™a¥e able to sit with us as partners
in understandimg what they need to feel safe, how
they need responses to be engaged such that they are
respomsdiyve” to them at the intersection of their
identities.

This is a discussion about
intersectionality. And so it's important for us not
to just say the intersections of race and disability
and leave it at that, but to understand that there
are multiple intersections in forming a student's

understanding of safety and our need to critically
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examine that.

CHAIR LHAMON: Thank vyou. Commissioner

Kladney?

COMMISSTIONER KLADNEY: Thank you, Madam
Chair. I would like anybody who wants to answer
this question to answer this question. I think I'm

specifically looking at these two gentlemen,4{but I
don't know if anybody else wants to chime ,in}\

But both Mr. Losen and Mrli Edenm, these
studies that vyou cited, I lookedy\ at Hyour 1little
presentation and I listened teg™ity and I looked at
the footnotes. And it LooKs ™¥ike you Jjust went
through the numbers -vW\is \that right -- of these
school districts thdt you say have gotten worse --

MR./ZEDEN:) " Yes, I --

COMMISSIONER KLADNEY: -— since they
instituéd This policy?

MR. EDEN: I have --

COMMISSIONER KLADNEY: I just --

MR. EDEN: Sure.

COMMISSIONER KLADNEY: Okay. So I just
wanted to know that. I'm not going to be critical
or anything. But in looking at these studies and
the studies that you all have used, have you taken

into account the types of training and the
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differences in training between school districts --
because we have so many school districts, they don't
use the same type of training and institute the same
level of command like you were speaking about in New
York I think with the -- whatever.

And that's not every school district.
So how can you —-- is it fair to compare just numbers
without looking at what school districts, d§ Jépside
themselves to effectuate training {on , Jhow to
institute discipline and how teacheps espond, and
principals and administrators amd, ®the school cops?

MR. LOSEN: Leuthink=it's important to
frame this issue in t&xms\ Jdf students' rights to
educational opportunity. So, 1f there are some
schools with tHe Wsame resources that are kicking
students out Hwight and left, and right around the
corner fKhere, Jare schools with the same resources
thatmease, not, and those students are engaged, and
there Jisn't a safety problem -- in fact, most of the
time, those schools have higher achievement and
higher graduation rates. Then it really behooves us
to say there is a right to access -- to equal access
to educational opportunity, and we should prompt the
schools that are really doing an inefficient job.

And I point out we have other studies to
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show that there's a huge economic cost when we kick
kids out of school because it does contribute -- it
predicts a much higher dropout or lower graduation
rate. So to answer your question --

COMMISSIONER KLADNEY: That doesn't
answer my question.

MR. LOSEN: Well, so the resourcés can
be spent differently, and that's something \That --
is that what you're asking about? Or -+

COMMISSIONER KLADNEY: Neo.. I'm trying
to get at when you look at these mumbers, you have
to look behind the numbers, ts “s€e -- you have how
many school districtsn the country, two, three
thousand, five thousand®

MR./ZEDEN: )" Fourteen.

COMMISSIONER KLADNEY: Thousand? Okay,
18,000 pblice departments, 14,000 school districts.

COMMISSIONER ADEGBILE: A lot of
Commisgsioners have questions.

COMMISSIONER KLADNEY: But my question
is do you look behind those numbers to see in those
14,000 school districts -- or however many have
instituted or 1looked at this guidance 1letter and
tried to institute this program of less suspensions

and less expulsions -- the training and how it has
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affected people. I mean, some districts may be able
to train their -- may have a better program than
other districts. There may be a model program.

MR. LOSEN: Yes.

COMMISSTONER KLADNEY: That's what I'm
looking for. And I'm not hearing anything.

MR. LOSEN: So, I think the Texasf study
looked -- tracked every middle school student,” for
six years. And they looked at school effec¥s. And
they found that what schools do make a dirfference.

In other words, #t¥s\not an external
problem that schools can't control. I hope that
addresses what you're sgaying,” that there are things
schools can do -- and some do it well, and some do
it very poorly #-“that contributes to whether there
are large rachal Jisparities. Leadership matters a
great deal.

So you can train principals to be, you
knew, Jcompetent in terms of cultural awareness and
cultural competency, and to really address
discipline as an educational issue, to help kids,
you know, prevent the misbehavior and keep kids in
school as much as possible.

That doesn't mean they don't suspend

students when there's a safety issue. And those
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differences make a huge difference. Those school
level differences do drive a 1lot of the racial
disparities. So the idea that there's a less
discriminatory alternative, it 1s often the school
next door.

MR. EDEN: So, given that the subject of
this panel 1is in large part relevant to fiederal
policy, I think it 1s entirely fair to \ fPmy’ to
examine every instance where we have data wh€re that
federal policy has shifted practiees and see what
has happened in those districtgs=T

And the resultg of\ this, as I have said,
have been to my -- best of my knowledge uniformly
bad. Now, what happensywhen you look under the hood
to kind of figure Qut)what's going on and, like, try
to assess any différences we see between districts?

There's some of that out there. Right?
One Ahi:ng that we see, almost invariably -- perhaps
inwaridably -- is that this notion that we need to
phase out exclusionary discipline and implement
restorative practices, or positive behavioral
intervention supports.

This kind of doesn't actually happen.
Right? A tool from teachers is taken away rather

instantly, or severely limited rather instantly.
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And then over a long period of time in a select
group of schools, additional supports are given.

In LA, after the first two years I think
it was ten percent of schools. In New York, after
two years I think it was six percent of schools. 1In
Philadelphia, after four years I think it was five
percent of schools.

So what is happening in districts shat I
believe is driving the uniform decline is -+

CHATIR LHAMON: I'm sorry,) Can you pause
for just --

MR. EDEN: Sure,

CHAIR LHAMONyg I ’didn't understand what
was not happening.

MR. /7 EDEN: A  rollout of district
supported -=

€HATR LHAMON: Thank you.

MR. EDEN: -- funded positive behavioral
intervention support programs. A tool is taken away
across the board, and a replacement is given to ten
or less —-- ten or -- ten percent or fewer schools
within that district.

And we do not have great studies on what
happens in those schools versus that. A study in

Philadelphia that just came out a few weeks ago does
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not paint a nice picture.

MR. LOSEN: I would like to point out
that --

CHAIR LHAMON: Your microphone.

MR. LOSEN: -- in Los Angeles, 1in fact
if you follow what happened in four years after the
changes were 1implemented, they have the hiighest
sense of safety ratings that they've ever had s, They
have higher graduation rates, achievement, ¥fmproved
across the Dboard, and 1f we _Ieok Y&t multiple
indicators rather than cherryzpack, one or two that
went down for one year, if we™really look at the
whole set of indicators, we” get a very different
picture, one of mos#ly ‘§uccess.

Nowys™ IN¢s )Angeles 1is the second largest
school distric% in” the country. There -- within Los
Angeles /the®re/ are problem schools, no doubt. But

the mgenerdl picture 1s one of success and not

fatlune.

CHAIR LHAMON: Thank vyou. Commissioner
Heriot?

COMMISSIONER HERIOT: Thank you, Madam
Chair. Mr. Eden, when you came up and introduced

yourself over the break, I said I would like to ask

you a question on disability and discipline. It's
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actually the question that I didn't get a chance to
answer —-- didn't get to ask in the previous panel.

Since then, Dr. Morgan has also spoken
on this issue, and he may want to comment too. But
my point was going to be that one of the panelists
had said that disabled students have much higher
levels of discipline than other students.

And I think what people think whenythey
hear that is that students 1in wheglchafrs are
getting disciplined more often thah, ether students.

But I think there's actually=different kinds of

disability involved here. . SO\ ¢etld you comment on
that?

MR. EDEAN: S0, we need to kind of not
look at raw aggregdte) numbers. If there's one thing

we learn fromNJames and from Dr. Morgan, it's that
aggregatze numbers aren't always revealing.

The Center for State Government Justice
Centen issued a report in 2011 which is pretty
comprehensive, and it tried to break down suspension
rates, controlling through various demographic
factors by the type of disability.

And it found -- and it's in my
testimony, and I'm going to be approximate here --

students with physical disabilities were 50 percent
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less likely to be suspended. Students with autism
were 30 percent less likely, students with
significant developmental disabilities were about 15
percent less likely.

Students with learning disabilities were
about 2.1 percent more 1likely, and students with
emotional disturbance were about 20 percenf more
likely. Now, emotional disturbance is a ‘cdtegory
catchall for problems that cannot, 6K be m€&dically
diagnosed, but there seems to bgf\ something wrong
here because there is bad behayioer:

So when we seg,that=there are a higher
rate of students with €motivonal disturbance who are
being disciplined, 4t %s\ entirely opaque as to the
extent to which/thé&t )involves discrimination or the
fact that students who are more likely to misbehave
and miskehawe /often are more likely to be punished
for misskbehdvior.

MR. LOSEN: If T could also respond to
that. So it is true if you look at the data that
students with emotional disturbance are more likely
than other students -- if you look at all the others
about twice as likely.

But the law says we're not allowed to

suspend students because of their disability. And
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so I think what we're really seeing is a likelihood
that students with disabilities that have emotional
disturbance are not having their educational and
their emotional needs met the way they're supposed
to.

So they can be in a more restrictive
placement, if that's necessary. But what youf{ can't
do is kick kids out because of their disability.
That's unlawful.

But I would also point“eut that students
with emotional disturbance aresTess, than ten percent
of all kids with disabilithes= And what we're
seeing -- and you know, L would point out that there
are states such a§, Nebraska where students with
disabilities whé& dre) black lost over 200 days of
instruction_due t& disciplinary removal compared to
I thinkAt was' 46 for white students.

And so there is a federal law -- IDEA
reguines that we look at not just state level, but
actually at district level. And I guarantee you
that in Nevada, there will be districts that those
disparities and those high rates are even higher
because, you know, the state 1is an aggregate
average.

So it's really important to keep that
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policy in place because all its saying is to look at
the data, and when there are these really large
differences, require some comprehensive,
coordinated, early intervening services.

And the other thing that the regulations
do, it says we can use the funds to address the
problem. So the kids that are getting kickéd out
unnecessarily in those districts, the funds, jean be
used for kids with disabilities. It made that
clear, and that's a really importarfs elagification.

And I would pointr=eut, also that these
regulations -- 238 districgg were”identified because
of racial disparities {dwm distipline in special-ed.
That was the highe§t number of districts. So it
wasn't most ¥y about identification or
restrictiveness, o? placement.

We'' re seeing this phenomenon, you know,
wheremmstates attend to it, 1t's gone through the
roQf. ) There are many districts -- but unfortunately
of the places where the racial disparities are the
largest, 1in those ten states, only four of them
identified any districts.

That means six states with these huge
racial disparities -- including Nevada and Nebraska,

Ohio -- identified no districts, none whatsoever.
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And so the regulations were also intended to help
make sure that we -- the monitoring of this problem
is done better than it had been.

CHATR LHAMON: Mr. Eden, I want to make
sure you have a chance just to respond to the point
that Mr. Losen was Jjust making about federal law and

discipline of students with disabilities.

MR. EDEN: Yes, no. I mean, heMis --
still on, sorry about that. No, he, is abgolutely
correct on the law. I think that “@he Jwestion here

for us to consider as we try gonfigure out ways to
interpret the law and to .execteé the law from an
administrative functiomj\right, is how much of what
we're seeing i1is diScrimination and how much we're
seeing are the/A =< how much of those numbers are
inflated by_other factors.

And depending on our relative estimate
of hewmmuch is real and how much is conflated, that
sheuld certainly inform the executive functions of
enforcing US law.

CHAIR LHAMON: Thank vyou. Ms. Morris?
Dr. Morris?

DR. MORRIS: So, I think it's important
for us to elevate 1in this conversation how

oppression manifests. Oppression manifests
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structurally, individually, culturally, and in
internalized ways.

Knowing that, we cannot say that
schools, as institutions, cannot be biased. Knowing
that, we know that there are tools, that there are
ways for us to support the capacity of educators, of
districts, of dinstitutions and their partn&rs to
respond the way that we think that they, shotdd be
responding based upon the data and resgarch’that we
have been engaged in, and as pradgidtioners -- and
with students as I said before~sg%able to construct
something that 1is much mgre\ "re€sponsive to these
underlying issues thaty(mesearchers tend to point to
but never clearly4 identify as being -- or as
impacting the Acagadity of our institutions to
provide seryices 00r young people with disabilities.

The importance of developing structured
decismensmdking tools to help engage educators so
that they can be responsive to the specific needs of
students does help to improve the outcomes, to allow
for them to be responsive when there are acts --
conflicting acts on campus, to respond to incidents
of trauma, to engage their own capacity to ask
questions in ways that will be responsive to

children.
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I am personally less interested in how
we parse numbers to see 1if students are Dbeing
disproportionately impacted as much as I am
concerned that all students are receiving equitable
treatment 1n these i1nstitutions, and that the
outcomes reflect that.

So when we look at how we are able to
engage in this work, it's important for us towthink
about one student being too many. And»if one
student is too many, then that mearfs Jgkhaf we have to
do something differently.

If one classrogm MNs™mOt functioning with
the degree of competegee and engagement to be as
responsive as it 4cany\to all children at the
intersections @Ff %their identity, to reduce and
mitigate ragciadl, Gender, and disability bias, then
we're not doing enough.

So you know, I think there are tools
that )we know to be existing. We know that
exclusionary discipline really does Jjust displace
the problem, and these kids come back into the
classroom further aggravated from the conditions
that they were exposed to in the street.

We see these kids show up in detention

centers, we see these kids show wup in other
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conditions that reduce their capacity to return to
school, or that reduce their capacity to be engaged
as learners and scholars that we know they can be.
And that is problematic.

And so the extent to which we can engage
in the development of tools, guidance, training,
technical assistance, rigorous engagemenit of
participatory methods so that we include, those  who
are impacted by these conditions in the| conv&rsation
about these conditions are all [“Amporyant to our
development of a capacity to bewas, responsive as we
can.

CHAIR LHAMQN: Thank you. Commissioner
Adegbile?

COMMISSIONER ADEGBILE: Thank vyou. Dr.
Morris, I'm Nint€rested that many people have
testified abeut the extent to which trauma affects a
faipmenumber of our students in our educational
systen. And I think it doesn't strain the
imagination to think that hurt people hurt people,
and may 1n fact act out 1in ways that are
manifestations of their lived experience.

And so I'm interested to have you lay
out for us in a little bit more granular detail

whether the positive behavioral interventions and
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support, sort of how they work, whether they work,
and whether or not these things are scalable in a
way that can embrace our children to put them on a
path to success rather than excluding them and
putting them on a path to the criminal Jjustice
system.

DR. MORRIS: Thank you. In my review of
positive behavioral systems -- intervention\ Swstems
and supports, you know, I think theke ha¥e been
opportunities for us to look at tiers of
intervention that are aimedwto, modify student
behavior and to engage students=in the practice of
understanding how we (support their capacity to
behave in classrooms, the \way that adult expectations
have been craftgd for)them to behave in classrooms.

A Nlot” of that 1s reflective of our
social /norms/ around what we perceive to Dbe
acceptakle” behavior. And a lot of that has to do
with how we want to prepare our young people to be
active participants as learners in the classroom,
and also ultimately active participants in society.

I think that positive behavioral
interventions are limited in their capacity to
address the structural biases that further

exacerbate harms in the lives of young people. The
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way that I talk about this, wultimately, is that
there have Dbeen institutions -- and sometimes
individuals, but if we think about this along the
structural framework, there have been institutions
that have Dbeen part of a tapestry of harm in the
lives of certain communities, and that -- given that
they have been part of this tapestry of harm§ some
of the engagements and the way that they pregent in
the lives of young people can be problematicx

So there has been a histoxidal legacy of
these institutions causing harmy W a community or
not being responsive to a gpartfedlar community when
that institution pres@nts\ Atself as Dbeing the
panacea to a crisis#, thene may be a limited trust in
the community Jeidg )impacted to respond to these
interventions.

That's one of the reasons that I think
it'smeriticCally important to engage in partnerships
with tthose who do have the established trust to help
apply some of the structures and to engage in
measures of student performance, and -- particularly
around behaviors such that we're not measuring these
behaviors according to any personal bias, implicit
or explicit, that we may bring to these activities.

One of the things that I said in my
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statements here to you today was that the behaviors
-— particularly of black girls -- are misinterpreted
as defiant and violent and disruptive, and sometimes
those are Jjust expressions of their critical
thinking.

But Dbased upon, you know, some of the
ways in which we have portrayed black femininféty in
our society, the way those words come out\ &g, the
very act of dissent 1is perceived as an»act of
defiance.

And so until we gdonthat hard work to
unpack what we're talking aboutf™when we say we want
students' behaviors to(Impreve or we want to set up
a set of measures #© engage, and there's some -- or
to engage in thé dévelopment of a uniform practice,
I think that Wwe've got more work to do to repair
relationShips,/ not Jjust between individuals but
between,individuals and institutions.

So with positive behavioral
interventions, my belief is that's one strategy that
can be used to address the box, but we also have to
understand that there are some individual things
that need to happen within that box to help increase
the capacity of these institutions to Dbe more

responsive to students who are particularly
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vulnerable to exclusionary discipline and who are
particularly vulnerable to other harms in connection
with that exclusionary discipline.

CHAIR LHAMON: Mr. Eden?

MR. EDEN: In the earlier panel, I heard
a lot of the federal experts say that we know what
works, and we need to shift away from exclus@ionary
discipline to positive Dbehavioral intexveption
supports.

I unfortunately had”an involuntary
reaction to believe that we dJdomlt\ necessarily know
it that much. I say a.that="because the most
comprehensive literatunéycame’”to the conclusion that
this can work, but At redquires extensive buy-in from
teachers, it ALedq@ines outside funding, and it
requires a lotW\of ime.

So/ it 1is true that it can work. But
thatmsenething can work does not mean that it will
wonrk . The record of it in the real world as 1it's
trying to be implemented is mixed to negative.

A federal grant, the Safe and Supportive
Schools Grant which gave high schools extra money to
implement, it was mixed, some better, some worse.
Wisconsin, kind of negative, California, pretty

good.
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But the record of this being implemented
in the school districts as other forms of discipline
are Dbeing taken away from teachers 1s, to my
reading, quite negative.

A recent study of Philadelphia by the
Center for Policy Research in Education found that
again, 30 schools, three years into the refowfn, had
actually received extra support for these serwices.
Every other school was told you are on lyour, dwn.

In these 30 schools, .“teachers were no
more likely to say that theirppxincipal was better
at handling discipline than in™the other schools.
They were no less likeWhy to’” suspend students than
the other schools.

There Werg a lot of anecdotal reports of
teachers saying fhat they did not believe their
administtratoxs, teacher/administrator strife and
disséent, which is not a pathway to a productive and
codlaborative school climate.

And to me the most interesting thing was
whereas 70 percent of teachers said that they had
received a consistent message from their school
administrators that suspensions do not work, 80
percent of teachers said that they do.

Sixty-five percent of teachers said that
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they deter future misbehavior, which 1is in the
advocate and activist community established as a
pure falsehood, yet 65 percent of teachers believe
it.

So as we try to figure out what works, I
think we need to give a lot more credit to the
judgement of teachers as it has been informied by
years of practice and personal experientéu,than
trying to take pilot studies that arelnot, Yike the
situations we are looking at and“say because that
works, this will.

CHAIR LHAMON: _,Ms \Mefris? Dr. Morris?

DR. MORRIS: I would just like to offer
that every intervefation\ requires teacher buy-in.
Every interventdon{ requires student buy-in. So we
can't use that, ag” the measure of understanding our
success, wa, /have to understand that that's a
critfeadycore component of intervention.

MR. LOSEN: And I would just 1like to
point out that both the NEA and the AFT support
taking measures and addressing racial disparities in
discipline, especially Dbecause of its disparate
impact on loss of instructional time.

We are talking about also, I remind

folks, the rights of students to educational

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144
opportunity that differs dramatically, especially
with black students compared to white students.

We're talking about hundreds of days of
lost instruction in differences. And to me, we
should start by agreeing ‘that's unacceptable,’ and
then we'll figure out what works. And it's
important to have good research and to contifqually
improve what we're doing.

But the status quo is unacceptable. And
I don't think we can just stand,By)rand say well,
we'll wait until, vyou know, /Ry Y, or Z happens
before we prompt schools tg,do\ Semething differently
because right now, stydents “with disabilities who

are black are having ftheir educational opportunity

denied.
CHATR JLHAMON: Commissioner Kirsanow?
COMMISSIONER KIRSANOW: Thank you, Madam
Chainm This has been very stimulating and

informative, and I appreciate all the hard work all
of you put into it.

Our charters views consist on «civil
rights is to investigate and analyze disparities
based on discrimination, based on discrimination,
based on protected classes such as race, disability.

We are not a commission of best
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educational practices. And so it strikes me, I've
been sitting here for a couple of hours now, and I
see Dr. Morgan's last two bullet points there.

And those really address what we're here
for today. We do not observe that children with
disabilities are more likely to be suspended, and we
have not observed that among children with
disabilities, those who are racial _jor\ Jethnic
minorities are more likely to be suspended.

Does anyone have any enpixidal data that
refutes those two bullet pointg?

MR. LOSEN: Yeg, “S0=1 would say all the
wealth of the research, definitely refutes that,
including the findifigs “that I presented today. So,
absolutely.

And IV would also point out that, you
know, Dp. Morgan is using samples that, if anyone's
donemwan. ELS study, 1it's a survey of parents about
whether, students were ever suspended. And so he's
not actually using suspension data. He's using
what, you know, a survey respondent said whether or
not their child was suspended.

So, there's a big difference in terms of
we know what the disparities look like. And another

point is that Dr. Morgan's studies don't include a
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single district. So we're seeing a huge range of
what's happening at the district level.

And there are huge disparities that have
been addressed by the Office for Civil Rights, by
the Department of Justice. Sometimes it's
intentional discrimination, sometimes there are
structural factors. Oftentimes implicit bias4nay be
one of the many factors.

But I really think that 4it's important
to also look at what is sound educationagl practice,
that is important to this question because if vyou
are pursuing something  that is unsound  and
counterproductive, and/M\it\ &lso has a disparate
impact on student§ with disabilities or Dblack
children or a cénfduerice of those, or black boys or
black girls, Nthén it's imperative that we do
something | differently, that we don't accept the
stat@smgquo’when it's an unsound practice.

Now, an example 1in the guidance, for
example, 1s suspending students for truancy. I
don't see the argument that that's a deterrent.

These students are not coming to school, yet they're

being suspended for not coming to school. Now
they're Dbeing told you can't come. It makes no
sense. And dress code violations --
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(Simultaneous speaking.)

CHATR LHAMON: -- was responding to
Commissioner Kirsanow's question which is empirical
data, and I think you answered that.

MR. LOSEN: Yes, okay.

CHAIR LHAMON: I do want to say, I
understand, Dr. Morgan, that you have been trying to
get in, and this question seems to be about youw.,’ So
I apologize for that. And if you want to -~

MR. MORGAN: It's hbwevew I can be
helpful. So in regards to ourysamalyses, most of the

avallable studies that haye hodked at, there's the

disparities point and then there's the
discrimination poin&. So we're not contesting the
disparities poifit: We're wondering is 1it, what's

the evidence of, di¥Scrimination.

SO if you look at children who
obsefwationally look similar, who 1is more or less
likely to experience the outcome? When we look at
disability identification, we consistently find that
white children are more 1likely to be identified as
having disabilities, despite being otherwise similar
to racial and ethnic minorities displaying similar
levels of academic achievement, family economic

resources.
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We also find this amongst <children
attending the same schools, so would have access
presumably to the same level of school level
resources.

In the last set of regressions which are
preliminary, we are correcting for limitations in
the prior empirical knowledge Dbase. Many £f the
studies that I've looked at, identifies as RkhaWwirng a
disability in and of itself, do schéols, €onsider
that kind of a red flag for suspending sStudents, net
of other potential explanatory/factors.

Most of the ayailab¥e studies have not
considered ©prior behayiox. Or they haven't
considered prior 4conomic disadvantage, or the
quality of thé  “§chools that the students are
attending.

SO’ in these preliminary regressions, we
try fmemgaccount for those alternative explanations.
We\ do) find that children who are Dblack are more
likely to be suspended compared to otherwise similar
children who are white.

But we don't find that that extends to
being identified as having a disability, and we
don't find it extends to the interaction between

being identified as having the disability and being
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a racial and ethnic minority, in this case, black or
Hispanic.

And to an earlier point, we have also
looked at whether this 1risk 1is observed among
specific disability conditions. Those are behavior
disorders, learning disabilities, et cetera.

And we also failed to find elevated
risk, whether as measured by suspension yes Jox’ no,
or by the number of times being suspended, ¥n terms
of that interaction -- or in terns, > excuse me, of
that identification 1label. Thegother thing I note
is --

CHAIR LHAMQNg €an we pause on that for
just --

(SimftI¥angous speaking.)

MR% MORGAN: Yes, sure.

€HATR LHAMON: -- a minute to make sure
I undesstand? So is it fair that your point is that
stdents should be compared like to like, and so the
degree to which they've had prior disciplinary
infractions should be part of the calculus, or am I
misunderstanding?

MR. MORGAN: It's in my understanding is
if we're looking at discrimination, we're looking at

comparing otherwise similar students who experience
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different outcomes.

CHAIR LHAMON: Yes, thank you.

MR. MORGAN: Or we're looking at
possibly disparate impact. So we're looking at here
at children who are observationally similar, and
including into their prior Dbehavior about their
likelihood of being suspended.

CHATR LHAMON: Thank you.

MR. MORGAN: You're welcomel.

CHAIR LHAMON: I thinkANI )»cut you off as
you were going to enter another=point.

MR. MORGAN: Thg oOtheft thing I was going
to note is a notable cofttribution of our study is we
look at the frequen€y Of\ suspension. So suspension
yes or no is a Pad¥thing. But being suspended often
is known to_ingredse the likelihood of later arrest
by a sighifleant degree.

So that is a concern in terms, from the
standpoint of the school to prison pipeline which I
believe the hearing is on. So we find that to be
the case for children who are African American, but
we don't find it in regards again to disability or
the interaction between the two.

CHAIR LHAMON: Dr. Morris? Thank you.

DR. MORRIS: Yes, I mentioned in my
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comments, and it's provided in the written
statement, that the National black Women's Justice
Institute conducted a study, or took the data that
were collected by the Department of Education to
examine what was occurring among girls.

Oftentimes, what happens with girls with
disabilities 1is obscured when they are included in
larger bodies. What we did is compare just gimls to
other girls who are similarly situated [to yodr point
And we found that among students gserwedyunder IDEA,
the Institute found that AfricamgAmerican girls were
four times as likely as white™girls to experience
one or more out-of-scheol\ suspension, and nearly
three times as likedy Tto\experience one or more in-
school suspensighs¥ that African American girls with
disabilities adxe Xtwo and a half times more likely
than whiteNgirls to, with disabilities to be
refermwed\ U0 law enforcement, and almost four times
asNlikely to be arrested on campus.

There are important distinctions for us
to understand what 1is leading to some of those
interactions. But to answer your dgquestion about
whether we have found differential impact of these
practices, we have.

CHAIR LHAMON: Thank you.
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MR. LOSEN: If I could just point out
one concern about Morgan's analysis 1is when vyou
control for prior behavior, it assumes that there
was no racial bias, either structurally, or
implicitly in those prior assessments, whether
they're teacher -evaluations, or whether they're
actual discipline, you know, incidenté& of
discipline.

So why would we think that in” eighth
grade, for example, there is a racifalrdisparity that
might be due to bias of some \sort, but treat
everything that happened,befdre as if no Dbias
existed?

That deesn)'t make sense. You're
controlling for/Zthé thing you're trying to measure.
So I would disagree with that analysis.

CHAIR LHAMON: I have multiple
Commdssssiionérs with questions pending, but I see that
yow, want to get in.

MR. EDEN: So again, the bias could
certainly occur in previous things. We should also
try to assess the degree to which we think that
explains it, right?

The 2014 study by John Paul Wright found

that previous behavior explained it. It also, that
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is open to that criticism. It is entirely open to
that criticism.

The interesting sub-point of that study
which isn't remarked upon is that teacher reported
misbehavior was a far weaker predictor of
suspensions than parent reported misbehavior.

So I would Jjust 1like to make ahother
point that if we look at the relative contribugions
that parent perception and teacher pergceptisn make,
I think it argues strongly against »)stbong teacher
bias.

MR. LOSEN: Just \to="quickly respond to
that, so this Wright sfudy\was not based on actual
suspension data. Againy\it was asking parents, had
their child evér¥been suspended. So these are
eighth grade_s%udehts, any time before eighth grade.

But the prior set of impressions, he
ruledmeut the fact that a lot of black children are
suspended in grades K through 3. So he has an
assumption that this 1is all prior impressions of
behavior, but not describing actual.

So he's really conflated the two, so it
doesn't make any sense in terms of, you know, the
validity. And again, he's not 1looking at eighth

grade suspension rates, the question 1is was vyour
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child ever suspended. $So, and he is --
(Simultaneous speaking.)

CHAIR LHAMON: I'm going to stop us here

and move on. Thank you. Vice Chair?
VICE CHAIR TIMMONS-GOODSON: Thank you
very much. We began this briefing with words like

with regard to discipline policy, schools mu&t get
it right. But where there seems to g, some
divergence of thought is whether federal, policies
help.

In fact, it was stabedearlier that the
Dear Colleague letter was  wrong=headed. Before we
close, I thought it might e ‘good for us to discuss
what are the reaséns \that federal policy makers
should stay tHe ¥ caudrse on DOJ and OCR Jjoint
guidance, and Snclude in any response, what do you
think weuldW\pesult 1if we were to rescind current
policy

So I open that up. Dr. Morris, Dr.
Losen?

MR. LOSEN: So, just quickly, one of the
things, I've been going to schools and districts
around the country to figure out what really works,
applying mix methods, qualitative as well as

quantitative.
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And every single school in the district
that 1is doing effective work where there 1is both
order and students are doing well achievement wise,
and very low suspension rates, and very low levels
of disparities, they all start by looking at the
data.

And this is what the guidance is4eally
asking schools to do, is look at your data to)see if
there are large racial disparities. And if ’some of
them are due to suspending kids fo®n, truancy, or for
dress code violations, or unnecessSary kinds of, you
know, misbehaviors, you Jknow, ™typical adolescent
misbehaviors, that thefe ake” things you can do to
stop that.

There are less discriminatory
alternatives. NIt"s just asking a question to prompt
that invéstigation.

VICE CHATIR TIMMONS-GOODSON: Excuse me.
When you say look to the guidance?

MR. LOSEN: So the guidance, the joint
OCR DOJ guidance --

VICE CHAIR TIMMONS-GOODSON: Thank you.

MR. LOSEN: -— prompts every school and
every district to look at their data and ask these

questions. It does not direct them to do anything
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more than that, and that's where the inquiry begins.

But if they can't justify what they're
doing, and it's a large racial disparity, they
should find alternatives, and then it provides a
whole host of resources about a range of things they
can do differently.

DR. MORRIS: Yes, I will add théat the
collection of data, particularly as 1t's
desegregated in ways that are useful,6 to schools to
clearly understand where there”\ arey particular
decision points that might jmform practice, have
inspired several courageous ‘cOmversations, I will
say, that are taking place\ih districts across the
country.

Two/hatge )been moving through districts
and looking, at what schools are doing with the
existing” guiddance, the previous guidance, and what
they'wee,doing with the growing body of research that
has, béen showing, offering suggestions.

And a number of them are engaged in new
conversations that were not previously there that
have resulted in policy changes, including the
elimination of suspensions for K through 2,
including looking at how they can implement a more

robust continuum of alternatives to suspension and
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expulsion for younger kids, particularly for kids of
color who are disproportionately impacted Dby
decision making among educators and institutions
that are reading behaviors 1in ways that reflect
implicit biases.

And they're doing that hard work of
examining what it 1s that 1is leading to séme of
these disparities. And without that guidanee, I
don't know that they necessarily would ha¥e been
inspired to do so. I don't,“\knowy that they
necessarily would have feltys€hat they had the
support to do so, and I dom.t“ne&eessarily think that
they would call upon (people” who are writing and
investigating thesef issues, and really trying to
seek solutions /Zto¥be partners with them in their
school districts U0 develop alternatives.

€HJATR LHAMON: Dr. Morgan?

MR. MORGAN: I was just going to add to
the, podint about disability identification. Our IDEA
was amended in 1997 and again in 2004. The focus
was on relative percentages in terms of disparity
which was taken as evidence of discrimination.

The equity in IDEA regulations expanded
that. There's no accounting for differences in

clinical need in those regulations. Schools aren't
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asked to examine okay, let's look at these
disparities once we take into account children who
are displaying the same clinical need.

They much more operate as relative
numbers. Keep track of this number, and let's tell
us 1if you're going over it. Our analyses of this
problem 1in regards specifically do disability
identification for minorities, repeatedly indigcates
that's not the problem, that schoolsl are »instead
systematically not identifying chifdpenywho display
similar c¢linical need baseds/~en\ their race and
ethnicity.

And so tha®, i3 ’‘much cleaner, clearer
evidence of widespfead) \discriminatory practice in
the US, but is Aot¥addressed currently under federal
legislation_orNregulation.

€HATR  LHAMON: I think you mean
specanfiiscal 'y under the IDEA.

(Simultaneous speaking.)

CHAIR LHAMON: Thank vyou. Okay, Mr.
Eden?

MR. EDEN: Yes, the 2014 Dear Colleague
guidance must be rescinded. To the extent to which

the elements are collecting statistics for schools

and letting them know that, that is going to stay.
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The Trump administration has already cited that that
is going to stay.

The extent to which the guidance was
trying to collect and disseminate best practices,
that is also going to stay. The question is to what
extent will the federal government swoop into school
districts and coerce them to change their pragtices.
That is the element that must go.

There is a three part test (that Was used
and spelled out in the guidance,,doesVya disparity
exist, 1s it absolutely necessa®y, fior an educational
need, and are there other means "available.

Now, that ds the” legal test for these
kinds of things. And Wit is a legal test that 1is
intended to be @pp¥ied in a court of law by a Jjudge,
not by a federal bureaucrat who, as Ms. Heriot
opened, «the Judgement of which we have no particular
reasOmmt® Lrust.

All right, so these investigators came
in, they made policy shifts, and they did not leave.
At the close of the Obama administration, I think
the numbers on the website, there were 307, 387 open
cases by my count, which might not be accurate so I
don't want to stand by it. I think that they closed

32 cases in the last four years.
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So to the extent to which the guidance
was federal investigators, swoop 1in, use their own
judgement to second guess local educators, that is

the element that must go.

VICE CHAIR TIMMONS-GOODSON: One more
second, please, Madam Chair. I don't want to
testify, I want other folks to testify. B4t for

what I've read, there would be a good \DPiat’ of
disagreement with what you've just said.

Dr. Losen, if you wouldf\likey quickly, I
just want to —--

CHAIR LHAMON: Rea®¥y quickly Dbecause
Commissioner Narasaki vand \I” both have qguestions.
Thank you.

VICE™ CHAIR TIMMONS-GOODSON: Okay, Jjust
quickly.

ME/. LOSEN: Yes. The bottom line 1is
thatsthe) giidance prompts educators to do the right
th%ng )by kids, to do what works. And if something
is unproductive, counterproductive, educationally
unsound, and 1t has disparate impact Dbased on
disability and race that they have to change those
practices.

And it's not actually, it's an

administrative guidance, I would point out. It's
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not for lawyers. You can't go to court using the
disparate impact regulations. So it's not a court
decision, and it shouldn't be. Educators need to be

prompted to do this.

VICE CHAIR TIMMONS-GOODSON: We really

do have to -- 1if vyou could follow that up with
anything written you would like to submit. Thank
you.

CHAIR LHAMON: Thank vyou. Commi'ssioner
Narasaki?

COMMISSIONER NARASAKL,: Yes, I wanted to
make a point, and then TLll\a%$k” a question to be
followed up in writingy My Point is that actually
it seems to me tha#f the\data that Dr. Morgan threw
up that shows (/hat Jjin fact African Americans are
being under-identified for disability actually is
why we gre ‘here because i1if that is true, then that
meansmthat’” teachers dealing with these kids aren't'
taking 'into account that it may be coming from a
disability from which this kid needs support.

And perhaps those behaviors would stop
if those kids were identified and got the support
they needed. Is that correct, Dr. Morgan?

CHAIR LHAMON: Your mic is off.

MR. MORGAN: That's correct. And there
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is some empirical work to support that, that once
you receive the disability identification and access
treatment, it lowers your likelihood of entering the
school to prison pipeline.

COMMISSTIONER NARASAKT: Right. And I
would ask this panel, as I did the previous panel,
if you have ideas for how that can be fixed, dow we
can be better at identifying that would be gkxcat:

The second thing that I  Know ,we don't
have time because I want the Chaip“torbeyable to ask
questions, is many people idemtdfyy, that IDEA, that
schools are not using theig resdurces which blows my
mind because schools anéyso\urnider resourced.

So I Hkaeven't heard or seen anything
about how can//we¥ get those schools, what's the

federal goyerament's role then 1in trying to get

those sghgols /to actually use those resources. And
I wo@bd,love to have you brief us in writing. Thank
you,.

MR. LOSEN: Can I Jjust wvery quickly

respond that it's important to note that Dr.

Morgan's research does not look at any districts.

And we're really talking about district --
(Simultaneous speaking.)

CHAIR LHAMON: -- any further. Thank
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you. Thank vyou. So I have a point of privilege.
My last question. I know that Commissioner, at
least Commissioner Kladney also had another
question, so I will just say to you all thank you
very much. This was obviously a popular topic among
us.

So far as I know, the research thét all
of you rely on does not include examinine,, ’ the
climate surveys that are a standard feature ©f OCRs,
resolution agreements.

And so, Mr. Edenpywveu asked at the
beginning 1f there's other \ Fesearch that could
answer the question of™how\schools are responding,
how students feel 4aften schools have implemented
particular reforms¥y

I woulld invite you all to take a look at
those climate /surveys. I think that they are a rich
datamseudxce. I looked before, coming today, to see
how, much of that is public, and not so much of it is
publically reported, but it is FOIA-able. So, I
invite you to try to access it.

But I did see that the Amherst County
public schools' reports increase in student safety
multiple years after OCR, assumed the perception of

safety multiple vyears after OCR has implemented
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resolution agreement.

I have not examined myself the rest of
them, so I'm not opining about what they do say.
But I do think that there's a data source available,
and it would be well worth our time to examine what
happen what happens as a result of OCR agreements
because there are now many.

So with that, thank you very, mucChsy,for,
all of you, for what you have presented. I>want to
say, we're going into our break ow Her an hour.
Couple things. One, someone A”i{t, a cell phone at
the front desk. Please refurm amd claim it if it is
yours.

And forf those of you who signed up for
public comment/ whi¢h will begin at 1 o'clock,
please re-cheek JAn at the registration desk to
confirmyour participation and receive your ticket.
And Ahere 'will be oral instructions given at 12:15
fotx that public comment.

Thank you very much. We look forward to
the rest of today.

(Whereupon, the above-entitled matter
went off the record at 12:06 p.m. and resumed at
1:05 p.m.)

CHAIR LHAMON: Welcome back, everyone.
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I'm going to reconvene us. I want to confirm first
that Commissioner Yaki is on the telephone. Are you
on?

COMMISSTIONER YAKTI: I am.

CHATR LHAMON: Terrific. Thank vyou.
Thank you all for your continued attention to this
important topic. We're going to proceed wifth our
open comment period.

A set of instructions, this 18 not a
time for conversation with the Cémmissioners. We
are hearing from you, and we appreciate it. I know
you all have been provided,the opéning instructions,
just going to repeat hem,\ that we'd like you to
tailor your topic #o teday's briefing which is the
intersection of/stiddents of color with disabilities
and disciplinew

Rlease note that the US Commission on
Civifss,Rights has a policy against defaming,
degrading, or incriminating any person. And we ask
you not to engage in those practices.

You'll have three minutes to speak which
will be measured by our timer. When the box here
with the three 1lights, when the 1light turns from
green to yellow, that means two minutes remain. And

when the light turns red, you should conclude your
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statement. And if you do not conclude, I will cut
you off in order to make sure that all of our
participants have an opportunity to use the open
comment period.

If you have not finished, or you would
like to submit additional information to us for the
Commission to consider, we will welcome that4 And
you can send us in the mail or email wus \wwaitten
statements at the addresses provided onf{ your’sheets.

And while waiting for Awowr furn, please
sit in the numbered chair thatyscernesponds with your
number for speaking so that, we "ean move along. And
in order to reduce time Dbetween speakers, we ask
that you move forwa&d to\ the microphones before the
speaker who is/sp€aking in front of you completes
speaking so_that we can conserve the time. So with

that, I!/A1l ™vite our first speaker to speak. Thank

you .
OPEN COMMENT PERIOD

MS. BENZ: Good afternoon. My name 1is

Christina Benz. I'm here to share my story, my

student's story in support of the 2014 guidelines.
Today I'm asking for your commitment to move those
efforts forward with all deliberate speed.

This is my 1llth vyear of teaching in a
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racially diverse urban environment. And currently I
teach 1in a Minneapolis public high school with
students who identify as approximately 50 percent
students of color and then about 50 percent students
as Caucasian. And of those, 18 percent have an IEP.

My students are smart, they're kind,
they're resilient, and honest. However, the§ come
to school with stress, anxiety, depression, ape,more
problems than you and I can imagine. , Even, o, they
continue to work hard, persevere,”and ‘advocate for
themselves.

In a particular schedl where I worked,
if students were not inglass’”on time the doors were
locked, and they wefe Swept up by hall monitors who
brought them in/toX¥the” in-school suspension room.

I %alwdys thought this was wrong. What
if a stdden®, was sick in the bathroom, or taking a
littdempbrother or sister to school and came late.
How, i3 it helpful to students learning to keep them
out of class?

I'm not condoning disregard for rules,
but I want my students 1in class and learning
directly from me rather suspended and falling
farther and farther behind.

Furthermore, this type of discipline
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sends the message that they aren't welcome in the
classroom. And it can confer a stigma that
reinforces pre-existing stereotypes.

Can we instead find ways to turn rule-
breaking into a positive teachable moment? Is it
possible to help pre-service and current teachers in
understanding their own biases, increasing
relationship building skills and adopting, t@0OMhs’ for
effective management? I believe the current’federal
guidelines give us opportunities tfO, do Fhat. Let's
lean into those rather than roklsthem back.

Minnesota has one of the largest
achievement gaps betweaem\studeénts of color and their
white counterpartsh I believe that racial
disparities in Appdyirg discipline makes those gaps
in our educational system worse and is one of the
roots of this joroblem.

My students are aware that students of
codor Jaren't always treated the same as their white
peers in terms of discipline. I know this from the
stories they share. I wanted to know what my
students thought of the current policies, and this
is what they had to say. Quote, Dblack kids,
specifically black boys, get suspended the most.

You don't learn when you're out of the classroom.
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All you get 1s a loss of motivation knowing you're
unwanted.

Another student says, gquote, as a white
girl, no one gets suspicious of anything I do.
Adults always assume I'm doing the right thing,
unquote.

And lastly, teachers need to cefisider
what could be going on in students' lives. Also,
just telling them not to do somethingliwon'®t always
work. Every kid is different. Kiekingypthem out is
not always a good thing to do.

My students _and T appreciate the
opportunity to present(these ’views and suggestions.
Thank you.

CHAZR EHAMON: Thank you.

MS% KLSTON: Good afternoon, I'm
Tianitha” Alston, and I currently teach at George
Washdmgten” Carver Elementary School in Brooklyn. I
hawe worked in elementary schools around New York
City for the past 13 years. In that time, I've
learned that punitive discipline creates a poisonous
culture in which students become habituated to
punishment even from the earliest age.

This 1s especially true in districts

with large populations of students of color and
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students with special needs. The culture of over-
correction and the students' misbehavior it
reinforces often worsens in junior high school with
a society looking to lock them up by the time they
get to high school.

Children make bad decisions, but that
does not make them bad children. Some studentfs come
to school hungry after facing a family tragedy or
with a lot of anger stemming from difficwlt home
life. These amazing children mus% Jeontend with a
lot. These stresses, combinedswith, impulsiveness of
being a child make it difficul®e” for them to deal
with even the most indecuodous situations which can
lend to frustrated outcomes.

Somgtimes) our young people don't know
how to appropniat€ly behave in certain situations.
Last momth, Zone of my students, my second graders,
withmean) PEP for emotional disturbance brought a
razor Y blade to school. After a conversation, I
learned that he had seen his mother use it on her
eyebrows and he thought it was a comb.

Had I skipped this conversation and
jumped to punitive discipline, people would have
looked at his IEP and past behaviors, and he almost

certainly would have been suspended or possibly
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expelled. This 1is not an 1isolated case. As
students with special needs are disciplined twice as
frequently as their peers.

It is our Jjob as educators to teach them
not only academics but how to cope with these
situations that no seven-year-old should have to
face. And as well-rounded students, we hgpe to
shape them into well-rounded people.

The school discipline guidance, from the
Department of Education has made “Bhesey restorative
practices more accessible fox \, teachers. It
encouraged teachers to build™felationships with
their students and levéxage those relationships to
deal with behaviér Wefore using exclusionary
discipline as a/tast resort.

INNth1s way, the guidance holds students
to highér, devels of accountability that punitive
discdpeddine” alone ever could. We give students the
sk#lls "to handle their emotions, and it 1is their
responsibility to use and improve those skills.

We don't Jjust abandon them 1in the
hallway or the detention rooms where they can escape
the harm and important work of reflecting on their
actions and repairing the harm they caused through

bad choices.
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Please keep the discipline guidance as
is written to give teachers, and students, and
learning communities the tools to become citizens in
the classroom and in the community. Thank vyou for
having me.

MR. HARRISON: Thank you. First, I give
unto God as the head of my 1life. I'm honoged to
support the Dignity in Schools campaign 1IWNAACP
[National Association for the Advancement of’Colored
People], LDF Legal Defense Fund. L »also thank the
Commissioners for the opportunity, o come before you
all.

I would hawe, \cduld have, and should
have stood before y@u as\ black juvenile delinquent,
suicidal, or hedme¥ess” or a fool, a mental health
challenged __studernit receiving special education
serviceg, IER[/Individualized Education Program], and
another,black student with a disability affected by
a harsh discipline in their school system not made
for students, black students to be exact.

Today I stand before you and everyone in
this room as a black king, a black king who was
labeled with a disability, a black king who went
through hell in hopes of a successful education due

to a disability, a black king who was told he
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wouldn't amount to anything, a Dblack king who
overcame and became victorious over this corrupt
education system that we have here in this here
United States of America.

I didn't, by no means, catch this flight
to DC to tell you what you want to hear in hopes of
facilitating a relationship and so forth. But
instead, I drove  here, I mean, came heéme’ to
represent my people, our people who , are afraid to
tell how it 1s, my people, our“pgoplre, who are
losing their lives daily to giwher the streets or
the grave simply because of theé=system, my people,
our people who seem tovhave\ their voices muted when
folks are talking aBoutyor making decisions for them
while they canlt get)to the table. My people, our
people, who_hayve *the desire and passion for better
but canlt mowe left or right because our schools are
pushdmg.,yolr students out but making sure every
student is there and count day.

To me, it seems that our students are
slaves, my people, our people, who are limited to
everything, including water -- oh, vyes, google
Flint, Michigan -- because of these 1labels that
society had put on us, the labels of finance, and

gender, skin color, test scores, et cetera.
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It's not until we start to build
relationships with my people, our people, that
change will begin to come. It's not wuntil my
people, our people, are sitting next to you change
will begin to come. It's not until my people, our
people, are at the table, then change will come.
It's not until my people, our people, are unlabeled
change will begin to come. It's not until YO, sStep
away from your titles and realize you can't get
nowhere, realize vyou couldn't geg% )where vyou are
without my people, our people.

We can contipue 0 hold all the
hearings, press confefencés;, public testimonies,
meetings, and confekendes that we want. But until
we 1increase ourse¥ves’ and increase reality in our
lives, changeSNwill not come. Until relationships
are built, families and youth are at the table, and
havempewer, and for us to step out of the office and
away from our titles into the community, we'll be
doing the same thing over and over again. Thank
you.

CHATR LHAMON: Thank you.

MS. TAVALIN: Good afternoon. My name's
Kuna Tavalin, and I am here on Dbehalf of the

National Center for Special Education 1in charter
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schools which is a non-profit ensuring that students
with disabilities have equal access to charter
schools and that charter schools are designed and
operated to enable all students to succeed. We're
the leading national voice regarding special
education in the charter sector.

More attention must be paid = the
practices and policies that create systemic
inequities that disproportionately impact, Students
of color with disabilities. NCSEES- believes that
reducing significant disproporgfenality and ensuring
students receive a free appropriate public education
in the least restrietive environment can be
accomplished through “Nthoughtful and intentional
action.

Today ” there are approximately 7,000
charter /schools across 43 states serving 3 million
studentsy 300,000 of which are students with
disabilities. That's about 10.6 percent. An
analysis of CRDC data shows that charter schools
place relatively more students with disabilities in
more inclusive settings than traditional public
schools.

Both charter schools and traditional

public schools disproportionately suspend students

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

176

with disabilities. Both charter schools and
traditional ©public schools expel students with
disabilities at greater rates than they do students
without. Please refer to our written testimony for
comparative data points.

While it's good news that <charter
schools place more students with disabilitdes in
general education classrooms, both chartemry, and
traditional public schools continue to
disproportionately suspend and expel spudents with
disabilities at greater rates.

Schools frequently “struggle to balance
establishing a positiwe School culture while
effectively discipdining, students whose Dbehaviors
are disruptive @f *the)learning environment.

Theres a way to achieve Dbalance and
solve the Pproblem. We've recently visited two
notewoesthy” schools that I'd like to highlight, the
Thive Public School in San Diego and Haven Academy
in the Bronx which proactively examine patterns of
behavior to understand underlying causes, provide
focus and appropriate academic support so students
can experience success and leverage programming such
as responsive classroom and restorative Jjustice.

Together, these practices help to create
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a consistent and student-focused school culture that
prioritizes creating relationships and classroom
environments that enable students with diverse
learning needs to succeed. This is the kind of
thinking and teaching we need.

Discipline is not the issue. It is a
symptom of the 1issue, and it certainly is4£not a
long-term answer to say more or less discPpdine.
That's a false choice. Rather than, arguing about
discipline, we should commit _ te ) the goal of
optimizing school's learning environments and
assuring students achieve thelwx “academic goals.

We must werk Bogether to help school
leaders 1in ways #hat\will stop the overuse of
disciplinary actiofis )Jthat we know lead to harmful
and devastatimg JYconsequences for students with
disabilitiesyn / And NCSECS invites you to call on us
as dammkgsource and a guide for policy and best
practices for serving students with disabilities.

CHATIR LHAMON: Thank you.

MS. STYRLUND: Hi, I'm Soni Styrlund.
I'm representing the voice of an anonymous teacher,
and here it goes. I was a teacher in the inner city
in Minneapolis in Minnesota. I was beaten and

choked after I was rendered helpless during an
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assault in 2015.

The Dear Colleague policies that our
district implemented that were preferential towards
African American students were designed to shrink
the education gap and School to Prison Pipeline.

The district contracted a diversity
consulting firm and, as taxpayer money flowéd out
the window, the safety and security in oun Jschool
district and buildings went out the (window along
with 1it, creating an environmenth Jthat unleashed
unsafe and dangerous environmemgs\for not Jjust our
staff but for all students,that™weére going to school
to get an education.

The podiciles of full inclusion in
special educatidn¥stiudents into regular education
classrooms andh\ the& non-suspension policies based on
race empoldened the students that were choosing to
repedatedly”act out. The violence and the degree of
viglence continued to escalate and is still rising
out of control.

From building-level administrations to
bus drivers, not excluding all support staff,
teachers, lunchroom staff, coaches, educational
aides, and more importantly the students, are

leaving the district because of the volatile nature
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in our district building.
My injuries have left me with many

physical, mental, and emotional effects that have

forced me out of my job. The district has blamed me
100 percent for my injuries. I feel that I am being
used. The district is bullying me and others to

intimidate out of any district that might --
employee that might threat with any kind, off Jaet of
violence or reporting to the police.

I suffered a traumatieprbrain injury,
suffered a myriad of othep™problems that are
directly associated for _the\ Beating that I was
received. And I was trying\td keep my students safe
during that event. Dusing the school year, I went
in and witnessed™~191 other assaults in our schools.

My§hinJjuries are directly associated with
the melée, ®hat occurred 1in December 2015. The
distmietls” ensuing media coverage invariably lifted
the, proverbial rug, exposing Jjust how unsafe and
violent our schools have become. The district is
not suspending students for fighting, theft, drugs,
alcohol, or an effort to show the data that less
students of color are being suspended.

Our districts and administrative have

been offered bonuses for not suspending black
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students, rewarding them instead $2500 bonuses. And
this is making our environment much more dangerous.
The problem with no consequences for
negative choices escalated the safety aspect to a
fantasy portrayal that our schools were a safe place
for parents to send their children to be educated.
If a student assaults a teacher, it will .ot be
reported to the police unless the teaghex’ is

permanently left with some residual effect, from the

incident. In my case, two studénts Wwere charged
with assault, but no attempteds/murder. Today, I --
CHAIR LHAMON: Thanmk you very much.

We'll need to stop therés Thank you.

MS. TAVALIN% \ Thank you.

CHAZR “LHAMON : We'll let you go ahead.
Thank you very§much.

MS/. ROSALES-FAJARDO: Good afternoon.
My  smame) 1s Cristiane Rosales-Fajardo. I am a
representative from FFLIC which represents Families
and Friends of Louisiana Incarcerated Children.

I am a parent of three Dbiological
children and two adopted undocumented children with
disability in Louisiana. I would like to add names.
I've heard a lot, and I was in tears in here a

little bit earlier. I would like to add names to
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some of these numbers that we've been talking about
because you're talking about my children.

You are talking about Tiago, a 13-year-
old boy who was diagnosed with a learning disability
that in a six-day period was in an in-school
suspension 14 times, facing walls, not being engaged
with his teachers or friends.

Why? Because he didn't have, hismwghirt
tucked in. And because when he did tuck h¥s shirt
in, the teacher thought that & )did it 1in an
aggressive manner and was themgwritten up to the
school resource officer awhexe™he could then be
charged for aggressiofm on “the teacher for not
tucking his shirt 4in. That's how that incident
started.

Ryvan, ”a nine-year-old, since pre-K has
been made o have silent lunch in his school
cafetteria ’and likes to sit next to his teacher a
lot, because he does have anxiety and feels more
comfortable being around his teacher. And the
teacher felt that it was inappropriate behavior and
that she felt unsafe because he wanted to hug her
too much. So then he was subsequently written up
for sexual misconduct when he hugged her without her

consent.
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Also, my adoptive son, l1-year-old
Fernando, he is undocumented. And he has not been
identified with special needs because the school
doesn't believe that the trauma that he faced coming
to this country is not enough to start a process to
identify him as a child with special needs. He
comes home and tells me that he 1is scared t© cry,
because the school resource officer can deport  him
back to his country.

Why isn't he diagnosed?Zz )»I Pelieve it's
because of the inability, thateg,the school is not
looking at these children, ,uy ‘ch#ldren. And as much
as I'm a voice, and% sSupport my community in
letting the schoo4, know, and how can we work
together, it's #ot¥happening.

I "gan ’share with you hours of testimony
in realyxty and that I pray that we think about my
childweny and the hundreds of thousands of other
ch¥ldnen that are facing and that are left without
any type of support in our school system.

I live in New Orleans, Louisiana, where
we are 100 percent charter. We don't have a school
board to report to. They are the all independent
board. So I don't have a system that you probably

can get a quota from, so my children are not here.
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These undocumented children that are
being targeted, when they get any kind of
disciplinary action that means they can no longer
apply for the status to become a legal citizen,
because now they have a criminal record.

I'm here representing those that are not
even on those numbers that we've been talking{ about
today. And I want to thank vyou all Yon, the
opportunity for letting me speak today.

CHATIR LHAMON: Thank ydu.

MS. REID: Hellos~wmy, name 1s LaToya
Reid, and I'm from Minnegpolisy=’Minnesota. And I
have a nine-year-old African” American boy who was
born with three hodles iR his heart which, this is
something that ke HWas)no control over.

When We was in daycare, he was removed
from three “@f/ them. As you can 1imagine, this is
verymfeustrating and heartbreaking. But that didn't
deter )me from finding the right daycare or the
sufficient daycare.

I'm a full-time mom, an employee, and
it's very hard juggling work along with trying to
navigate through resources which I am forced to find
on my own. When he became school age, starting at

kindergarten he began to get suspended rapidly.
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I would, and I still do, actually today
get calls on a daily with someone asking me how I
can help them deal with him. He is now in fourth
grade, and he is 20 percent special-ed, 80 percent
general-ed, based on his behaviors, which means his
education is not being exercised to its full
potential.

My son is the highest functioning™sehild
in his special education class. He has expg€rienced
and feels like he don't get treated>the same. My
son has experienced seeingreanother child, a
Caucasian, with the same bheghawi®rs get treated with
less disciplinary actiofnw

I have 4£allled IEP meetings, but without
proper support Afrém )the school, I cannot prevent
poor performanges ”for him. I talk to my son daily
at schogl, just to help him stay at school and not
haveste,ded]l with suspensions.

My son is in fourth grade, but he is at

a first and second grade level. I believe that he's
at this level because -- due to the suspensions and
not being active in school. I feel 1like I have to

stay on top of the teachers to ensure that my son
will Dbe successful. I am simply looking for

solutions. Thank you.
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MS. YORK: Hi,

185

Thank you.

my name is Deborah York,

and I'm honored to be here today for --

for teachers at risk.

licensed

CHAIR LHAMON:
MS. YORK: Oh.
CHAIR LHAMON:

MS. YORK:

professional

Sorry.

in this

Your microphone's not on.

Thank you. Better?

I'm speaking upf today

Because, 1if today, \being a

country means

sacrificing your own safety for _thes pvotection of

your students and staff, oaTe, profession 1is in

serious trouble.
I'm just org, master teacher left behind

by the system. Tealching, is my life. I decided to

become involved™ Dby <reating the Minnesota Teacher

Protection _Bill Wwhen my employer, my union, and

ultimately “he legal system failed me and my

studemts) after I was assaulted as I intervened to
prevent further harm to students, to classmates.

That assault required three major

surgeries, ending my 30-year career. And that

troubled little guy, the 85-pound student, is now in
his fourth school for special needs, emotionally and

behaviorally disturbed kids. We failed him, and I

think we failed all the other kids 1in that class
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too. We all know teachers can't teach and students
can't learn when they don't feel safe.

But the Dear Colleague letter too many
schools are not safe. Most teachers across the
country have not heard about the Dear Colleague
letter. But I can assure you, many have experienced
the impact of the letter by the increase in abusive
behavior.

The Dear Colleague letter ,runs i¥ direct
conflict with the bill which became\law,pmy bill, in
May 2016. And only recently™did I learn of the
conflict. No doubt, the intent™ef the letter was to
help all students andy¢to wffirm and wvalidate all
students of diversdty Yand special needs students.
But in actualify,¥ the 1letter has done the exact
opposite.

School districts in Minnesota have had
an Amerease 1in violent Dbehavior with harm to
teachers and students Dbecause of fear of federal
investigations and defunding. Teachers have lost
their voice today, and they're being silenced with
gag orders.

They have lost their authority to
control the classroom. They're told they'll be

coached what to say, with whom, about classroom and
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school disruptive behavior. They're told to shred,
delete computer documents showing student violence
that does not support the administrative agenda.

They're directed to tolerate students
who disrupt by screaming, swearing, tormenting,
bullying, hitting, kicking, using pencils and
scissors to stab other classmates. The§y use
laptops, desks, and chairs as weapons. Andwsghese
all go unreported.

Teachers get assaulted®and $njured, and
those injuries do not getr~weported as well.
Teachers are disciplined ,for\ Shraring observations
and experiences with théir colleagues because of the
data privacy laws. ATeac¢hers are labeled as racists,
branded as ingén3itidve to students of color and
culture after Weing assaulted, and investigated for
reporting \the /event. Too often, they are perceived
as ammeyiing and unprofessional for reaching out just
fox, intervention to wunion reps or administrative
assistants.

With the revision of the Dear Colleague
letter, teachers will be empowered to hold all
students accountable for unruly behavior, no matter
what color. And serious assaults like mine will, in

fact, be reported to the states.
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Please revise the Dear Colleague letter.
It will hold all the students to the same set of
behavior guidelines, and all districts no longer
will fear reporting the truth about what has
actually happened 1in states 1like Minnesota and
schools across the country. Thank you.

CHAIR LHAMON: Thank you. Go ahead.

MS. WILLIAMSON: Good afternoon, \¥gname
is Kerri Williamson. And for the last five years
I've served as the training dawrecter for the
National Association of SchoelwResource Officers.
And that's who I'm representing=here today. But I
bring a unique perspectdiye to”that organization as a
former teacher.

Any¥im€ fthere's a conversation about
school policyN, changes or the School to Prison
Pipeling/, w&, fhink it's very important that there's
a clMamifiication of exactly what a school resource
offiicer is. A school resource officer, by the
federal definition, is a law enforcement officer
who's sworn, deployed in community-oriented
policing, and assigned by that police department or
agency to work in collaboration with a school.

NASRO, our mission as a non-profit since

1991, is to provide the highest quality of training
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to school-based law enforcement officers so they can
adequately make the transition from a regular police
officer to one that functions properly within the
school environment.

We have two components that we advocate
for all the time which 1s proper selection and
proper training. Just as one of the panelists
earlier indicated that not all teachers need™wo be
in the classroom, we clearly recognize ,That not
every law enforcement officer negds» £t® be in the
classroom as well. So theyshave to be properly
selected as someone who has ‘& "@ésire to work with
kids.

They olhviously have to Dbe ©properly
trained. If yofi Balk about implications of federal
policy, maybe We need some national standards as far
as tradning requirements for school resource
of f Leensy

At NASRO we train on issues such as
special needs, brain development, the impact of
trauma, the ASIS report, Dragon Social Media trends,
implicit bias, of course and then threat assessment,
and emergency operation plans so we can make our
schools safe.

Without proper training, we do recognize
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that SROs can make serious mistakes that may cause
short-term difficulties or jeopardize the entire the
SRO program. We teach that there's a triad concept
to school-based policing which is the officer serves
as both a guest speaker in the classroom, informal
counselor or mentor, and of course there's their law
enforcement duties.

Our main goal 1in implementings,” SRO
programs is to bridge the gap betweenf{offifers and
young people, thus reducing Jjuvefidile Ydelingquency.
It has to be a <collaborative Weffort with the
stakeholders and the community, ™€specially with the
school, mental health @dgenci€s, and others. There
needs to be an MOW, or) written agreement in place
between the schéoldistrict and the law enforcement
agency that_provides proper guidelines. They also
implemept diwersion policies.

We do have data that shows that the
proegrams are effective and actually decrease school
crime. Some of the high-profile incidents that you

hear about, vyou look behind those, they were not

NASRO-trained prior to the incidents. I assure you
that these programs work. I'm out of time. Thank
you.

CHAIR LHAMON: Thank you.
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MR. SALICKI: Good afternoon, my name is
Gage Salicki. And I am a social studies teacher at
Buckley High School in Hartford, Connecticut.

Although I have only been teaching for a
short time, my experiences through student teaching
in the suburbs of Massachusetts and then in Hartford
later on in my teaching career, over the lasi three
years 1in total, have provided me with a frxoat-row
seat to how pervasive and damaging the di¥cipline
disparities between students of,“¢olo®w and their
white peers truly are. And it~has become clear to
me how important the 2014 _ JguPdance 1is to ending
those disparities.

I did my student teaching in a middle-

class, roughly 96 ¥Yergent white community, again, in

Massachusetts. Students were rarely suspended and
almost never expelled, even students with
disabdsliti€s. These students came from stable

homes,) had access to resources, had fewer stressors
in their 1lives, and had been taught how to manage
their emotions when issues did arise.

However, when I started teaching in
Hartford, down 1in Connecticut, where I serve a
population which is 92 percent students of color,

and they predominantly come from low-income homes,
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this paradigm was completely turned on its head.

Students suffering from traumas stemming
from violence and poverty often struggled to focus
on schoolwork or express their frustration through
sudden outbursts. I've had innumerable students
taken from my classroom and suspended for such
minute infractions such as uniform violatiens or
even cell phone usage. And teachers, withoWt,’the
support or training to explore less |, punitive
alternatives, met this call for help by Skicking them
out of class or school entirely=

My students canpot\ fecus on learning the
history of the United Statés”when they are dealing
with such immense afad Immediate challenges in their
lives, such as A£ratma, food insecurity, or poverty,
all of which_a%e dompletely out of their control.

Runishing these cries for help, instead
of extendinig a helping hand, causing these students,
like mine, to lose interest in school entirely, to
escalate their behavior, and to head down a path
that can lead to incarceration, are things that I
don't want to see.

The guidance outlined in the 2014 Dear
Colleague letter gives both teachers and students a

better option. Rather than punishing and excluding
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these students, I use restorative practices similar
to those outlined in the guidance in my classroom.
I ask students questions to not only determine why
they acted out but to help them take ownership of
their behavior and understand how their behavior
affects themselves and others.

Through these strategies, we have4forged
meaningful relationships, and my students havewbegun
to learn the skills necessary to identify their
misbehaviors and self-correct. Téagdhepns need your
help to continue examining thewdata on discipline
disparities and to implement ‘the-strategies and the
guidance to close thesefgaps,.

On beh@lf |\ \of my students and my
colleagues, I ufgel you to maintain the guidance as
it was writtenN\in  »2014. Thank you for your time.

C€HAIR LHAMON: Thank you.

MS. POTTINGER: Hello, my name 1is
Stephadnie Pottinger. And I've Dbeen teaching in
Boston for the 1last ten vyears. Thank you for

allowing teacher voice here today.

As a woman of color, the data on
discipline disparity confirms what I already know
from experience as a student, as a mother, and as a

teacher. Over the vyears, I've seen unfair,
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primitive disciplinary practices applied to students
of color such as students thrown out of class for
not having their homework, while white students were
not. I've seen students of color misbehaving and
only given one chance while white students are given
second, third, fourth, fifth, sixth chances.

In most cases, these biases area't as
overt, and in many cases 1it's subconscigus\ They
could even Dbe micro-aggressions in ,6 the classroom
from the tone of wvoice or theNfeedbing of low
expectation. But that's why amey, “a&s teachers, need
to examine how these biaseg impa&et how we teach and
how we discipline. B8@cause” our students deserve
better.

As 4t ds,)’the kids we teach are dealing
with much morefNthah learning and academics. They're
facing fraumas and stresses, and that's a lot for
anyofemeto ” process, especially children. We see
these )symptoms of their traumatic experiences in our
classes: anxiety attacks, unwanted outbursts, or
even disengaging entirely.

Before jumping to punishment, we have to
empathize and give them tools to heal and to make
good decisions. We need to have teachers that

reflect the student population and have trauma-
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informed teaching practices.

In my classroom, students reflect upon
their Dbehavior to wunderstand how 1it's impacting
themselves and others in the community. We have
check-in and check-out through advisory at the
beginning and end of the day. We build
relationships with the students and the families.
We create spaces and have people where students’ can
cool down when they're feeling strong emotions.

I teach them that wecan jpreflect and
learn from bad choices and thag=%'m, there to support
them in repairing the hurt\ ®hat they may have
caused. I will nevery(shun them away. It is our
responsibility as efucatars to take the lead in our
classrooms and/schools to ensure that schools are
fair and supportive environments full of resources
to put gtudemt’s on a path to success.

It is Ms. DeVos' responsibility as the
top, education leader 1in our country to ensure
administrators and elected 1leaders share in this
responsibility by prioritizing this work and
providing teachers with the tools they need to
support our students. We can't do it alone. Please
show you care about our kids by upholding the 2014

School Discipline guidelines. Thank you.
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MS. MOORE: Good afternoon, I'm Ashley
Moore, a policy associate and staff attorney at the
Children's Defense Fund.

CDF appreciates the opportunity to
provide a short public statement to the U.S.
Commission on Civil Rights concerning the School to
Prison Pipeline, the intersection of studerts of
color with disabilities with the pipeline \and, ’ the
importance of relevant laws, regulations, and
guidance 1in ©protecting these cHildréem from the
discriminatory disciplinary acgiens, and policies.

The Children'sg,, Deferse Fund has been
advocating for more "“ghan 740 vyears about the
importance of profiecting children of color and
children with disabilities from discrimination and
exclusion fromyschool.

i/ our early vyears, CDF published a
landmasek), report pertinent to the rights of these
ch®ldnen. CDF's first major ©report in 1974,
Children Out of School in America, based on a door-
to-door survey 1in select Census tracts around the
country, documented that 2 million children were not
enrolled in schools, 750,000 of them, children with
disabilities.

We found that, and I quote, out of
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school children share a common characteristic of
differentness, by virtue of race, income, physical,
mental, or emotional handicap, and age. They are,
for the most part, out of school not by choice but
because they have been excluded.

We also found at that time that the
denial of services for special-needs childrén are
often compounded by the interplay of disability,
language, and race. Our analysis of, the Office of
Civil Rights data at the time shoWws)se¥ious racial
disproportionality in specialysedugation placements
in the districts we surveyed.

Responsive discriminatory treatment of
children we identifded Yahd have continued to pursue
over decades. CDE Jaunched the Cradle to Prison
Pipeline Campaign” ten vyears ago to confront the
criminaldzatdion of children both in and out of
scho®dmespecially poor children, children of color,
ch¥®ldnen with disabilities, children in foster care,
and children already involved with the Jjuvenile
justice and criminal justice systems.

Some of the challenges begin at birth
and intensify as children are denied opportunities
to prepare for school in the early years and to

succeed once they start.
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The School to Prison Pipeline exists,
and it needs to be dismantled. There has certainly
been progress over the last four decades with the
passage of key laws and the ensuing regulations and
guidance. The framework 1is 1in place without
appropriate data to identify disparate treatment in
monitoring and enforcement to ensure that rule€s are
followed and progress 1is measured. Childrem, are
denied free, appropriate public education, o0 which
they are entitled.

There also must De training and
technical assistance in . phace” to ensure that
teachers and other staff know what is regquired and
how to take speci@l “steps to ensure children's
special needs are dddressed.

Wel\know so much more now than we did 40
years ago, akout meeting children's special needs.
The 4eeds ’are in place, and they must be used and
pregress monitored.

To that end, CDF recently Jjoined with
the Leadership Conference on Civil and Human Rights
in a letter to the U.S. Department of Education to
support racial equity in special education, the
robust enforcement of Individuals with Disabilities

Education Act provisions regarding significant
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disproportionality in identification, placement, and
discipline of students with regard to race and
ethnicity.

It is essential that the regulation that
implements IDEA's significant disproportionality
requirements be vigorously enforced and that we
learn from data on its implementation expemfiences
that create barriers to effective implementatlon.:

We strongly oppose any effort to
postpone the compliance date for“\the “wequlations,
given that states are already™givwen adequate time
for compliance.

CDF remaids committed to pursuing
justice for childreny and we appreciate the
Commission's atfention to all of our children. And
we thank you “agai?n for the opportunity to comment
today.

CHATR LHAMON: Thank you.

MR. JOHNSON: Good afternoon, I'm Harold
Jordan, the senior policy advocate at the American
Civil Liberties Union of Pennsylvania. I'm also a
parent of two children who attended Philadelphia
public schools, K-12.

And I also serve on various working

groups with the district on the code of conduct,
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disproportionality, and a number of problem-solving
groups. And I've had a chance to serve on a
committee, the Pennsylvania Developmental
Disabilities Council, which is looking at School to
Prison Pipeline issues.

The ACLU of Pennsylvania has reviewed
discipline and law enforcement data, addiressed
relevant policy issues, and participatead in
discussions with school communities , and education
decision-makers.

Pennsylvania's patgewns, of punishment of
students of color with,, disabilities parallels
national trends. Blacky students with disabilities
receive out of schipol® suspensions at the highest
rate of any grolip%of) students. Some 22 percent of
black students, with disabilities 1in Pennsylvania
were sugpended at least once.

In fact, the profile of a student who is
most likely to Dbe suspended in Pennsylvania 1is a
black male student with a disability, who 1is
classified as having a disability. Roughly a dozen
districts suspend somewhere Dbetween 40 and 75
percent of black students with disabilities. That's
extraordinary.

Similar patterns of punishment are
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reflected 1in contact with law enforcement and
arrests. We have problems with over-identification,
under-identification, delayed identification,
misidentification of students of color.

Also problematic 1is the failure of
schools to conduct manifestation reviews and to
provide appropriate individualized education
supports.

Parents and guardians hawve had great
difficulty exercising their rightsh\under IDEA, the
ADA, and the Rehabilitation Actw It's challenging
for them to ensure that theik ehWildren are treated
fairly and receive eons\tructive supports and
services.

We sAskl{ the Commission to, number one,
urge the U.S.W\Department of Education to implement
the equity 4n/ IDEA, also known as the Significant
Dispfepecxtionality Rule, fully and on schedule.

Number two, urge local education
agencies to establish protocols that address
interactions between law enforcement and students
with disabilities. These should limit contact
between police and students with disabilities,
require any law enforcement working in schools to

get extensive training on how to de-escalate
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conflicts, on how to work with youth and youth with
disabilities.

Number three, protect the privacy rights
of students with disabilities. They retain privacy
rights.

And number four, also require the
training of school staff on how better to womk with
students of color with disabilities and de-esealate
conflicts instead of turning to law enforcément to
force compliance.

And then finally, meyask the Commission
to urge state and local gdueatf¥on agencies to do
more rigorous monitorigyilg of “the use of restraints
and seclusion practices, and to make that
information ava#talle) to the public. Thank you.

CHATR JLHAMON: Thank you.

MS/. TILLMAN: Good afternoon, my name is
Marydwyihe,Iilt1lman. I'm the executive director and co-
founder of the Gwinnett Parent Coalition to
dismantle the School to Prison Pipeline or Gwinnett
SToPP for short. And we're a parent organizing
group that focuses on pushing for and against
policies that dimpact the feeders into School to
Prison Pipeline.

And so I Jjust want to caution us about
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using the very subjective word of disruptive
student. It means different things to different
people. The overwhelming majority of discipline
infractions for all students, including special ed,
is for non-violent offenses.

Discipline means to teach. I'll say
that again. Discipline means to teach. And4{ want
to take back that word, because it's been coiepted.
We're not teaching the things that we should”through
that process. We're there to teacH\the %ehildren how
to do better and not Jjust sheve, ®hem out the door
and tell them to figure it_,out\om”their own. And so
I'm here to put a faceyeon some of these numbers and
the issues at hand.

We plta€e khe fish in contaminated water.
And then we_examine the fish to see why they got
sick. Phe Nish that I want to 1ift in this
convemsatioén, for one, 1s my own son who, as a
gifited "student, a student with disabilities, was
sent out of the <classroom for defiance. He's
extremely quiet and introverted. And yet he was
sent out because he continued to do his work, Jjust
simply ignored the teacher.

When I did a surprise visit to the

classroom, he's the only black male in there, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

there were several off-task very active white male
children all over the place. Teacher paid them no
mind but seemed to still focus on how my son quietly
went about his work.

I also want to talk about the sixth
grade student who was being labeled as AWOL from
class because he stopped between classes todgo to
the bathroom. And we didn't find that out, \what he
was doing, until, oh geez, somebody asked h¥m. And
the student was leaving lunch. Theé\teadher would be
late to the next class. He'd=step and go to the
bathroom. And they disciplined™rim for that.

The seventhgrade’”special-ed student who
was sent to a diséiplinary tribunal for theft of
school propertys™ When” we talk about these things we
have to dig_deep. So theft of school property was
taking andwy Joff of an opened candy dish on a
teachexls ’desk. So he was sent to a tribunal to
determine if he should continue in school.

The six-year-old black and brown
students who were placed in a class during their
instructional day to learn how to sit still, we
cannot ask parents to access this and do this work
all on our own. We need help. We need support. We

should not have to know about what IDEA is and all
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of its legal levers in order to get support for our
students. It is up to the system that erected the
structures that impact students.

CHATR LHAMON: I'm sorry.

MS. TILLMAN: Did I go over?

CHATIR LHAMON: Yes, vyou’ve gone over.
Thank you very much. Thank you.

MR. HAIRSTON: Good afternoon. Thank
you, Madam Chair and to the members{of tThe TU.S.
Commission on Civil Rights for this opportunity to
present.

My name is Andrew Hdirston, and I'm a
staff attorney at Advageement” Project. Advancement
Project is a racial4justice, non-profit organization
that was foundegd ¥n)71999 by wveteran civil rights
lawyers to__use JTegal, policy and communications
tools to" mowe/forward the Civil Rights Movement and
uncléiies and reclaim, pardon, its unmet promises.

Advancement Project started soon after
its origin on writing a report that was published in
2000, called Opportunity Suspended, in collaboration
with the Harvard Civil Rights Project that really
honed in on the harms of exclusionary discipline,
particularly with regard to black and Dbrown

children, girls, LGBTQ students, and students with
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disabilities. And we have continued that work to
dismantle the School to Prison Pipeline in our 18
years of existence.

In my remarks today, I want to give a
strong commendation  to the youth and parent
organizers who have really moved this work forward,
folks 1like the Dignity in Schools campaign, who are
represented here today, Gwinnett StoPP of G&exgia,
Family and Friends of Louisiana’s | Inca¥cerated
Children in Louisiana, and Racial\ JusEice Now in
Ohio, just to name a few.

On this movement) ™t really has Dbeen
these impacted communitdies,, ‘these black and brown
committed organizerls In\ the form of parents and
students who hafeNnoved this work forward. And as
we have seena pdrticularly in the 21st century,
various / qther education stakeholders have come
arouwe,On “this issue, folks like superintendents’
undons, and teachers’ unions, from the Zero
tolerance policies of the 1980s to more restorative
justice and trauma-informed practices that we are
seeing pushed forward now.

There 1is still a great deal of work to
do, despite successes that we have achieved,

particularly in spaces like Denver, Rochester, and
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Buffalo. Although there have been revised codes of
conduct, there still are disproportionate effects on
black and brown children, children with
disabilities, and other marginalized communities
that the 2014 guidance from the Obama administration
intended to move forward.

We urge the Commission certainly =0 keep
that guidance to continue along the path \that it
represents to ensure that all children hayve access
to a safe and supportive school ényironment. And
again, we thank you for this opportunity to present
today.

CHATR LHAMON¥ Thank you.

MS. KIN&G: Thank you, Commissioners, for
the opportunity/tospegak during this public forum on
this importanth\topic. My name is Liz King, and I am
the Diregctor of Education Policy for the Leadership
Confemence”on Civil and Human Rights in Washington,
D.€.

We are a coalition charged Dby our
diverse membership of more than 200 national
organizations to promote and protect the civil and
human rights of all persons in the United States.
Through advocacy and outreach to targeted

constituencies, we work toward the goal of a more
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open and just society, an America as good as its
ideals.

The topic of today’s hearing 1is of
particular interest to the civil and human rights
community, given our long struggle to ensure
educational opportunity, full inclusion, and
appropriate supports and services for childref with
disabilities, students of color, women and Jgirls,
English learners, and Native American, low»income,
and LGBTQ students.

We recognize thatrweften students are
members of multiple compuniCt®es and experience
unlawful and unjust ¢"disgrimination within the
intersections of thése Hdentities. We are committed
to the robust fenforicement of our nation’s civil
rights laws_and edtcation laws, and the freedom from
discrimishatMen’ and access to educational opportunity
thataehey provide.

As advocates working to eliminate
discriminatory practices that undermine equal
educational opportunity, we know all too well that
students of color with disabilities are
disproportionately subjected to punitive discipline
practices relative to their white ©peers with

disabilities or their peers of color without
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disabilities.

Relatedly, we were recently Jjoined by
more than 100 state and 1local c¢ivil rights and
education organizations 1in a letter to Education
Secretary Betsy DeVos, urging the preservation of
the significant disproportionality regulation
implementing the Individuals with Disabidities
Education Act, IDEA. We will provide that lefter to
the Commission.

In addition to urging,he preservation,
implementation, and enforcemenptwaof the significant
disproportionality regulation, "“we€ continue to urge
the U.S. Department of\ Education to preserve the
2014 Dear Colleaguedletter on the non-discriminatory
administration &f §cheol discipline.

Although both the regulation and the
guidance’ ara, important, the requirements to address
sigpdefiscant disproportionality under the IDEA and
protedt” the rights of children of color and children
with disabilities under Title 6, Section 504, and
the ADA, remain regardless of the actions of this
administration.

In addition to preserving policy and
enforcement guidance and regulation, we know that

easily accessible and user-friendly data are
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critical to identifying where schools and districts
may be identified as models for replication and
where children face barriers to educational
opportunity.

To that end, the Department of Education
must preserve the existing scope, frequency, and
public accessibility of the Civil Rights{ Data
Collection.

We stand committed to, Wjustice for
children, enforcement of our laws,MNand equal access
to educational opportunity ip euhn, nation's public
schools. We appreciate the ‘Commission's attention
to this critical issw®, and” hope to see further
opportunities for #he €Commission to hear testimony
from students afidNtheir families on this topic and
others. Thank\you.

€HAIR LHAMON: Thank you.

MR. SHEPHERD: Good afternoon. I'm
sowry,) okay. Hi, my name is Stephen Shepherd Jr. I
am an educator from Minneapolis, Minnesota. I've
been an educator for over 20 years. Seventeen of
those years have Dbeen in the classroom, three of
those years have been -- two years have been as an
administrator. I'm currently working at the

district level for Minneapolis Public Schools in a
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department called positive school-wide engagement.

Essentially, my function in that role is
to coach and support schools with their climate and
culture. In addition to that, I am charged with
helping fulfill the tenets that are set forth in our
OCR agreement with Minneapolis Public Schools.

And as doing such -- I've been dofing it
for the last two years -- and as doing such,\werking
in that capacity, 1I've seen first-hand, how the
tenets and the support that 1is prwowided from the
Office of Justice and OCR to put, Bhese pieces forth
is starting to work.

And what I™eall¥y want to say 1is that
it's Jjust the starf that having the IDEA and the
discipline reviéw Yiece is just the start. And I
suggest and_I"m asking that it not be something that
we look o repeal but we just look to enhance on.

As an educator 1in a classroom, I've
wriatten a total of three referrals in my time. TI've
worked in various settings with all kinds of
students, all kinds of backgrounds. And the reason
is Dbecause of how I show up and how I engage
students, how I involve parents. No harm has come
to me. And I have only had to write three, because

students like coming to my classroom.
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And in being in the different classes
and the different buildings throughout Minnesota, in
particular Minneapolis and St. Paul in various
settings, once again, I've had the opportunity to
see where good 1s Dbeing done. And 1it's when
teachers show up, and we show up to serve and do
what is best for children.

So as time is running out, what Jywant
to suggest is that the biggest piece is| dealing with
the problem and not being divisiye, This isn't a
teacher or student thing. Ard, there's a 1lot of
rhetoric that's pushing it,to“oé&=teacher or student.
It's both.

And through the OCR tenets in
Minneapolis, fof" &ample, we've been able to push
for different Wresburces, such as PBIS, restorative
practice, \and /being trauma-informed, that is moving
to support both teachers and students. So I'm
pleadidng that we would look at measures that are
going to support both teachers and students and not
be political or look to take one side or the other.

CHAIR LHAMON: Thank you very much.

MR. SHEPHERD: Thank you.

MS. MULDER: Good afternoon, my name 1is

Carissa Mulder.
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COMMISSIONER NARASAKTI: Madam Chair?
I'm sorry. I apologize for interrupting, but I'm a
little surprised by this. And I feel it is not in
the spirit of which we had agreed to have public
testimony. My understanding is that --

MS. MULDER: It's not my own. It's on
behalf of people who could not be here today.{ This
isn't my own.

COMMISSTIONER NARASAKTI: We lhad, & number
of people. We said we'd have 20 pg€eple.y People had
to come. People traveled fromsfarsaway to get here.
And I feel it's very unfaig_and“@isrespectful to the
people who took time off to, Come here. And then T
feel the rules havé, b&8en subverted, and it's just
unfair. And it’s Mot about you, and it's not about
what you're_deing to say. I Jjust feel 1it's not
fair, 1&'s "mot 1in the spirit of what the public
testAmeny was meant to be.

VICE CHAIR TIMMONS-GOODSON: I'm going
to -- - excuse me. I didn't mean to cut you off --

CHAIR LHAMON: No, go ahead.

VICE CHAIR TIMMONS-GOODSON: -—- Madam
Chair. I think I join in that concern. Folks have
come, taken their time. I believe there's another

process or way that these statements can get in, I
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believe. Can they not Dbe added in the public
comment section or we simply receive if, you know,
correct me if I'm wrong, but can't we receive those
statements?

I'm concerned about setting a precedent
here. I don't know that we've done this Dbefore.
And I don't want, in the future, individuald€ that
for whatever reason, some good, some bad,\ et be
able to appear, tender it, and have, it, J)fead by
someone else.

CHAIR LHAMON: I appmeeiate the concern.
I want to make clear, for “the” record, that the
concern is that we have, a \special assistant for a
Commissioner reading 4a) \statement. I'm going to
allow us to proc€eed. )’ This is our first time having
public comment. I appreciate that vyou are
presentihg testimony from someone else. And I do
wantMmas,\t o move forward. But I appreciate having
heard )the concerns.

VICE CHAIR TIMMONS-GOODSON: Can we at
least say that, by doing this this time, we are not
establishing a precedent, that it will not become
the policy and the routine of this Commission that
individuals that are unable to make it can tender

their statement to a Commissioner and it then be
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read?

CHAIR LHAMON: I will commit that we
will learn as we go, and I want to move us forward
today.

COMMISSTONER NARASAKT: I just have a --

CHAIR LHAMON: All right.

(Simultaneous speaking.)

COMMISSTIONER NARASAKI: I Jjust\ Jmeally
have a problem, because then it becomes if, you know
a Commissioner, then you can get  aroungr the rules.
I feel that's a very unfortumate signal for the
Commission to be sending.

CHAIR LHAMON: I appreciate hearing
that. We will figire Yout what we're doing moving
forward. And pXease go ahead now.

MS%, MULDER: Thank vyou, Madam Chair.
The firgt comment is from Katherine Kersten who is a
Jjourmaskist’”in Minneapolis. She says, the underlying
premige of the 2014 Dear Colleague letter is that
students should be disciplined on the basis not of
their conduct as individuals but of their membership
in a racial or ethnic group.

This flawed premise has led to a host of
disastrous 1f wunintended consequences 1in schools

where it has Dbeen applied. In St. Paul, for
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example, race- based discipline ©policies have
generated violence and disorder and produced an
environment where learning is often impossible. The
reason, the policies have created a segment of kids
who consider themselves untouchable, in the words of
one veteran teacher.

Supporters of the disparate 4mpact
theory of school discipline claim bigoted té&agchers
are to blame for racial disparities ahd digcipline
rates. They assume that students®ef all races and
ethnicities as groups will cenduet themselves the
same way in school despite,yast™gfoup differences in
socioeconomic backgroundhand family structure.

Racial 4thnie¢ differences in suspension
rates are attributed)to discrimination by default.
But the data en which the 2014 guidance was based
reveal fhatW\across the nation the suspension rate
for mhiste Poys is more than twice that of Asian and
Paeific Islander boys.

According to disparate impact logic,
this must be because teachers are prejudiced against
white boys. But isn't it more 1likely that white
boys' rate is higher because as a group they
misbehave more often than their Asian peers? That

appears to be the case with black students. Their
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discipline rate is higher than other students
because, on average, they misbehave more.

In fact, a ground-breaking 2014 study in
the Journal of Criminal Justice found that the
racial gap in suspensions 1s completely accounted
for by a measure of the prior problem behavior of
the student.

In St. Paul, Asian students primapily of
Hmong and other Southeast Asian backgrounds, are
flooding out of district school® Jtoy escape the
violence and disorder thatyhawve followed the
districts' adoption Of amdihsparate impact-based
discipline policies.

Proponedts of race-based discipline
policy say they™se&ek)justice for poor and minority
children. Bug 1% 1is poor and minority children
strugglihg, o learn 1in anarchic classrooms who
suf f@mme,di)Sproportionately from misguided equity
podkicies.

So long as disorder is allowed to
flourish in the name of statistical parity, our
nation's vyawning racial learning gap will continue
to widen.

And the second comment is from Heather

MacDonald at the Manhattan Institute. She says, the
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Commission could provide an important public service
by calling for more observational studies of student
classroom behavior.

The claim that teacher bias lies behind
black student's higher discipline rates is based on
the hypothesis that black and white students act out
at equal rates but are treated differently Dby
teachers and principals.

All available evidence disprovés this
hypothesis. Black males between the)rages of 14 and
17 commit homicide at nearly gem, times the rate of
white and Hispanic males ages\I%to 17. It strains
credulity to think tha®t, the’”lack of socialization
that produces that4much\ higher homicide rate will
not also result™ in° more aggressive classroom
behavior. QOther €rimes such as robbery and assault
are simidarly disproportionate.

The black out of wedlock birthrate is
nearly) three times higher than the white out of
wedlock birthrate. Social science research 1is
clear. Children raised by single mothers are at
higher risk of truancy, dropping out of school, and
criminal involvement. The higher rate of single-
parent homes 1in the black community will also

produce students who have less self-control and
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socialization skills in the classroom. Thank you.

CHAIR LHAMON: Thank you.

COMMISSIONER ADEGBILE: Madam Chair, I'd
like to associate myself with the objection of
Commissioners Narasaki and Vice Chair Timmons.

CHAIR LHAMON: Okay. But we're still
going to proceed. Thank you, go ahead.

MS. SOMIN: Thank you. Like Ms\ Mulder

CHAIR LHAMON: Your mic®ophome's not on.
Thank you.

MS. SOMIN: Thank ‘yow! Like Ms. Mulder,
I'm a special assig®ant\ “and counsel at the
Commission. But I'm, reading today two passages that
are not my owdA™ ViewsS but that are two passages
submitted on behalf of two teachers to my
CommissiOners.,

VICE CHATIR TIMMONS-GOODSON: Excuse me.

Madam )Chair, may I ask a question just so I can be

clear.

CHATIR LHAMON: Okay.

VICE CHAIR TIMMONS-GOODSON: So it's not
one statement that vyou're providing. You're

providing two statements, the statements of two

individuals?
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MS. SOMIN: Yes.
VICE CHAIR TIMMONS-GOODSON: Okay. How

many slots did we have for folks to speak?

CHATR LHAMON: But we are taking our
time now. So they're doing it within the three
minutes. We have agreed to this. Please do

proceed.

MS. SOMIN: Thank you.

CHAIR LHAMON: I have agreed to, this.

MS. SOMIN: The first,Sep OFf remarks is
from Aaron Benner, an AfricanyZmenican teacher from
Minnesota. It is an excerpt froem a speech. I have
a dream that my four chidldren’will one day be judged
by the content of 4their\ character but not by the
color of their gkin.

I 'am here again because I believe we are
crippling oux /black children by not holding them to
the /same) expectations as other students. I am here
betause black students can and should behave any
classroom regardless of race, gender, or ethnicity
of their teacher.

Cussing out your teacher is not Dblack
culture. Refusing to do work is not black culture.
Not following directions 1is not black culture.

Hitting other students is not black culture. And
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assaulting your teacher is not black culture.

So I'm asking this school district to
ask the black community, my community, what is black
culture.

I will now turn to reading an excerpt
from the remarks of Simon whitehead who is a retired
high school teacher. He writes, I am very worried
about the direction some of our urban and ‘suburban
schools are taking.

Over the past four to,fiwe Wyears, there
have been strong expectations rogdiscipline students
differently depending on thelx “race. We were told
that too many studenhts \ df color were Dbeing
suspended, and thatf this, looked bad, especially in
the case of African-American boys. This was
definitely thefN\casé in Minneapolis.

However well-intended, this policy
actualsy, disrespects a whole class of students by
loweridng the expectations for their behavior, their
work ethic, and inevitably their academic progress.
When students walk through my classroom door, I have
high expectations for them no matter what they look
like.

Another great area of concern is that

students are now increasingly emboldened to get
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together and collaborate to, quote, get teachers in
trouble. Those teachers can lose their jobs and
their entire careers.

The teachers who tend to be targets are
those who have a more traditional way of teaching.
By this I mean holding all students to high
expectations such as punctuality, respectful
behavior, teamwork, good work ethic, foPhowing
school rules, politeness, meeting deadlineés, and
providing consequences for not redghing those high
standards.

This has 1ledg, Iu ™my opinion, to a
generation of teachers®™who\ are, quote, walking on
egg shells, unquote, trying very hard to not say
anything or do aghything that might remotely get them
reported. I beli€éve that many teachers now turn a
blind e¥e o school policies not popular with
studentsy They inflate grades, ignore dress code
viglatiions, don't give deadlines for handing work
in, and put wup with bad behavior that would
previously have prompted disciplinary action.

It is a culmination of these 1little
expectations that has led to an erosion of the
overall school climate of academic rigor as well as

an erosion in student and staff safety.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

223

In addition, if there's a student
exhibiting significantly bad behavior, many teachers
feel helpless because they know that a Dbehavior
referral will be fruitless. Assistant principals
will return that student to the same classroom that
day or the next day. Order 1in the classroom
deteriorates and learning suffers.

Thank you. And I also submitted\wnitten
copies of these for the record.

CHATIR LHAMON: Thank ydu.

COMMISSIONER ADEGBZFIE.: N\ Madam Chair, can
we clarify whether or ngt ‘these statements were
submitted by actual pehksons or whether the
Commissioners idertified these statements for
purposes of put¥ing them in the record?

(Applatse.)

MS/. MOORE: Sorry, 1f you want me to
speakpmmyes), they did come from actual persons.

CHAIR LHAMON: Okay. We're going to
keep moving. I will say that there are a few people
who were waitlisted to try to speak today. I want
to make sure they have time also. We've already
moved off of what our original plan was. We want to
make sure that we have time for everyone to speak.

So please come on up, and I'll hear from the next
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person who's here.

MS. WOODY: My name is Claire Woody, and
I am a single parent of a Dblack student with
disabilities. And I am forced to homeschool my son,
because they did not allow him to participate in
extracurricular activities.

And when I filed a complaint, Me was
forced into a ©placement where they . hadwsntigh
disciplinary school incidents, so he was a wictim of
bullying three times. And they putW\arcgirling on his
educational level.

And since I've,béem~homeschooling him,
and I only wish I did @& earlier, he has soared so
much. And he's on4the) autism spectrum. He is my
40th birthday gt+f¥. )T felt some kind of way from
those testimonies” that I Jjust heard. He 1is well
disciplihed .\, /He loves learning, and I enforce that
everymday .

So I was speaking to a young lady
outside who told me about the IDEA does not allow a
school system to put a ceiling on the education.
And I'm right here from Washington, D.C. So I am
forced to work full time as well as homeschool my
son. And it's hard. Thank you for allowing me this

opportunity.
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CHATR LHAMON: Thank you.

MS. PRANGLEY: Good afternoon, Chair
Lhamon and Commissioners. My name is Erin Prangley,
and I am grateful to be here to submit a statement
on behalf of the National Association of Councils on
Developmental Disabilities.

NACDD remains concerned that stat€s and
local education agencies are not fully meetlhg the
requirements of the Individuals with,6 Disab¥lity in
Education Act, IDEA, to identify*\and $address the
widespread disparities of treatments of students of
color with disabilities.

NACDD 1is &, non-profit, non-partisan
organization that servas\ as the national voice for
the 56 statg ang territorial councils on
developmental disabilities. Because DD councils are
federall®y | funded, governor-appointed entities with
membemships that are at least 60 percent persons
with developmental disabilities or their families,
they are in a unique position to provide critical
feedback concerning how students of color with
disabilities are treated in our education system.

NACDD appreciates the urgency of this
issue and timing of this hearing given the reports

that we hear from our DD councils that school
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districts are still struggling to put in place
practices that ensure the safety of students of
color with disabilities against discrimination.

This testimony and the written testimony
that I submitted is intended to provide a brief
snapshot of the work that the DD councils are doing
and what further action 1s necessary to 4nsure
students with disabilities have the right' te Jattend
public schools free from harmful and discriminatory
disciplinary practices.

Georgia, the Geoxgia Council on
Developmental Disabilities has\Chosen to examine the
widespread racial dispafitigs’”throughout the Georgia
school districts imn{ the \treatment of children with
disabilities, cchilddren of color with and without
disabilities, Nthrdugh exclusionary policy such as
Zero folenance, suspension, expulsion, and
reassignmerit to the Georgia Network for Educational
and, Therapeutic Support systems that are part and
parcel of this School to Prison Pipeline that we're
talking about today.

GDD -- GCDD will fund a project this
year that will ensure that African American males in
special education have the equal access to the

quality education that can change their trajectory
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away from School to Prison Pipeline.

This Council takes seriously its
responsibility to make investments towards
confronting disparate treatment of students of color
with disabilities in schools and will continue to
provide a venue for policy makers and agencies to
listen to people with DD and their families.

Almost out, but really quickly, \PBawaii,
one of the reasons why we need to, lift, Jap this
federal policy and make sure 1itYs enforced
appropriately is it emboldens gtates like Hawaii.

The DD Councilgthere=in 2014, after the
guidance was releaseQ, went to their state
legislature. They Aaad Nalready recognized a problem
with disciplin®e, and they asked for state
legislation _ton ta¥k about the problem of seclusion
and restraint, And they were successful getting the
statembkegislature to do that.

CHATR LHAMON: Thank vyou. You'll have
to stop there. Thank you very much.

MS. PRANGLEY. Thank you very much.

CHAIR LHAMON: And our last speaker.

MR. SINOCCHI: Hi. My name 1is Jim
Sinocchi. I am the managing director and head of

the Office of Disability 1Inclusion at JP Morgan
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Chase. I'm down this week to talk to -- I have
spoken with members of Congress about employment of
people with disabilities.

And I'm worried about the pipeline. And
that's why I came here today to implore the
Commission to do whatever we can to educate these
students with disabilities so we can bring thefm into
the workforce.

Companies 1like Cisco, JP Morgan Chase, , Ernst &
Young, PricewaterhouseCoopers are,all hiring people
with disabilities.

About 20 vyearg, ago™when we discovered
children on the autismy‘spectrum, we couldn't figure
out where to placef themn. I'm proud to say that
today we're hirdng{peocple on the autism spectrum as
fast as we canf\find them.

And the reason for that 1s  they
outpemfoxm” able-bodied people in their Jjobs. Go
figure, able-bodied people outperforming -- people
with disabilities outperforming able-bodied people.
It's not a bad thing. And we're also promoting
people. In the last year, we promoted at least two
people to vice president with disabilities.

And SO it's important that the

Commission help in this matter in terms of providing
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or helping the government provide the services to
these schools.

I'm also a board member of the Viscardi
School of New York which educates students with
disabilities from grade school to high school. And
they're getting jobs. But that school has nurses on
staff, occupational therapists on staff, phiysical
therapists on staff to create a holistic envipemnment
to move these kids from the school to” viable
employment.

And so I wanted to~he “here to say there
is a light at the end of the tumriel if we could fix
this the right way and\not “let our children with
disabilities floundér an, schools where opportunity
is difficult.

One of the reasons why we're having
trouble,/ asNIZ've heard all morning here, 1is that
mostamable-bodied people around the world have a
vigcenal reaction to people with disabilities. They
don't know what to do with us. They don't know how
to approach us, they don't know how to talk to us.

And this is the same issue that I'm
facing at Chase, but in a good way. I'm at Chase to
do change management to get the company familiar

with people with disabilities. And so I wanted to
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pose that to all of you in this room to say there is
more than a negative dialogue. And we have to bring
it back to the positive.

Disability doesn't care about race.
When we become disabled, no matter what color we
are, we all face the same challenges that disability
leaves us with. I could say that I was -- I'we been
paralyzed for 35 years due to a spinal cord\ Iagury.
I’'m married to a woman for 30 years. I, have two
children and two grandchildren. And)>I"m supporting
my family. This 1is the goal that, I look for, for
people with disabilities, with\ 3%l the folks talking
about their kids here. "Thank’”you.

CHAIR LHAMONS Thanks wvery much. That
concludes our pUbX¥ic)presentations, but it doesn't
conclude the bwiefing, just a few last points. One,
I want Fo,be L£lear on the record that everyone who
spokemtoday signed up on a first come, first serve
basis Jto be able to speak.

I appreciate my fellow Commissioners'
patience and the public's patience with us as we
begin the new process for us in the public comment.
I am very, very grateful to all who participated as
experts and as part of the public comment process

today.
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Each of you, and anyone else who would
like to submit further comment, further information
to us for our record, the record will remain open
until Tuesday, January 16, 2018.

And people can submit materials for

consideration to U.S. Commission on Civil Rights,

Office of General Counsel, 1331 Pennsylvania enue,
NW, Suite 1150, Washington, D.C. 20425 ail
them to schooldiscipline@usccr.gov. ‘4\iyf\>y

Today has been tremen y Wnformative.

We very much appreciate it<;:> nd we will now
e

conclude our briefing at 2: rn time.

(Whereupon N\ th above-entitled matter
\\KIZ P-

went off the recordQ
6‘0
<Y

S

m.)
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