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Introduction
In 1957, President Dwight D. Eisenhower signed into law the Civil Rights Act of 1957, which,
among other things, created the U.S. Commission on Civil Rights.1 The Commission is an
independent, bipartisan federal agency charged with studying alleged discrimination or
deprivations of civil rights and enhancing the enforcement of the equal protection of the laws
because of race, color, religion, sex, age, disability, or national origin, or in the administration of
justice. 2 Congress charged the Commission to “establish at least one such [advisory] committee in
each State and the District of Columbia composed of citizens of that State or District” to collect
and provide information, findings, and recommendations to the Commission about issues of civil
rights in their respective states. 3
On November 7, 2019, the District of Columbia Advisory Committee convened for a public
hearing to consider the intersection of mental health and criminal justice and to evaluate the
effectiveness of the District of Columbia Superior Court Mental Health Community Court
(DCMHCC), one of several diversion programs provided by the D.C. court system. The
Committee heard from the following mental health court experts, which included academics and
practitioners, and D.C. stakeholders:
Prof. Richard Boldt, University of Maryland Carey School of Law
Prof. Kelli Canada, Associate Director of Research School of Social Work, University of Missouri
Prof. E. Lea Johnston, University of Florida Levin College of Law
Prof. Susan McMahon, Georgetown University Law Center
Mr. Terrence D. Walton, Chief Operating Officer, National Association of Drug Court
Professionals
Ms. Kelly O’Meara, Executive Director, Strategic Change Division, Metropolitan Police
Department
Mr. Stephen Rickard, Chief, General Crimes Section, D.C. U.S. Attorney’s Office
Laura L. Rose, Esq., Mental Health Specialist for the Trial Division, Public Defender Service for
DC
Gregg Baron, Esq., Defense Counsel
Hon. Ann O’Regan Keary, Senior Judge, DC Superior Court
Ms. Cleonia Terry, Coordinator, Mental Health Community Court, DC Superior Court
1

Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634.

2

42 U.S.C. §1975a.

3

42 U.S.C. §1975a(d).

1

Mr. Jeffrey Wright, Treatment Program Manager, Pretrial Services for the District of Columbia
Dr. David Freeman, Chief Clinical Officer, Community Connections, Inc.
Ms. Christy Respress, Executive Director, Pathways to Housing DC
Mr. Andre Gray, Peer Navigator, Disability Rights DC’s DC Jail and Prison Advocacy Project at
University Legal Services
Additionally, Prof. Allison Redlich, Professor of Criminology, Law & Society, George Mason
University, submitted written testimony which was read into the record but was unable to attend
the public hearing.
The Committee also heard from Anthony Ellis and Tania Taylor; two members of the public who
were graduates of the DCMHCC.
Prior to the November hearing, several members of the Advisory Committee went to the D.C.
Superior Court to observe some proceedings before the DC Mental Health Community Court
(DCMHCC). During that time, the Committee observed some participants graduate from the
program after successfully completing all the requirements, others who were remanded to Superior
Court having been unsuccessful in completing the program, and one participant who needed
medical attention immediately prior to his hearing.
This report will provide relevant background information about the issue and the DCMHCC,
describe the relatively new pre-arrest program that has been instituted by the Metropolitan Police
Department (MPD), detail how the DCMHCC works, consider criticisms of mental health courts
offered by some experts, analyze how the DCMHCC is doing, examine service providers’
perspectives, and offer some recommendations by the Committee.

Background: Defining the Problem
Prof. McMahon began her testimony by recounting the story of 24-year-old Virginia resident
Jamycheal Mitchell, who was diagnosed with bipolar disorder and schizophrenia in his youth. He
was arrested for minor theft when he stole a $5 bag of potato chips from the corner store and then
sent to a mental health facility for a competency evaluation. The facility was, unfortunately,
overbooked. For four months, he waited in an isolation cell at Hampton Road Jail, began to wipe
feces on the walls, and eventually starved to death. 4 Tragedies like these are unfortunate and more
common than one might imagine. Jamycheal’s story illustrates a problem that is also all too real—
the disproportionate representation of individuals diagnosed with a mental disorder in the criminal
justice system.
Susan McMahon, Professor of Law, Georgetown University Law Center, Washington, D.C., testimony, Briefing
Before the District of Columbia Advisory Committee to the U.S. Commission on Civil Rights, Washington D.C.,
Nov. 7, 2019, pp. 34-36 (hereafter DC Briefing).
4

2

Prof. Boldt noted that there has been a significant decline over the last half-century in the reliance
on large state hospitals to care for persons diagnosed with a severe mental illness. 5 Unfortunately,
a large portion of these individuals, who otherwise would have been hospitalized, end up in the
criminal justice system. 6 The criminal justice system, however, is not well-prepared to care for the
needs of this vulnerable population. 7
Prof. Canada testified that according to the National Alliance of Mental Illness (NAMI), “when a
person in the U.S. has a mental health crisis, they are more likely to encounter law enforcement
than a mental health professional.” 8 The National Institute of Mental Health reports that 18.9% of
adults in the United States possess a mental illness, and over half of all prisoners are reported to
possess some form of mental illness. 9 Estimates show “56% of State prisoners, 45% of Federal
prisoners, and 64% of jail inmates” in localities have a mental illness. 10 The District of Columbia
is not an exception to this rule. According to Prof. McMahon, citing a 2013 Washington Post
article, “as of 2013, forty percent of incarcerated people at DC’s Central Detention Facility…
suffered from some form of mental illness.” 11
Ms. Rose, a mental health specialist for the agency charged with maintaining and monitoring
federal prisons and inmates, stated that three percent of their current inmates require regular mental
health treatment, compared to 30 percent in California, 20 percent in Texas, and 34 percent in the
DC jail and correction treatment facility. 12 In 2015, the Chief Psychiatrist for the Federal Bureau
of Prisons (BOP, Bureau), after discussions with the in-residence psychiatry services at multiple
prisons, estimated that around 40 percent of federal inmates have some form of mental illness. 13
Richard Boldt, T. Carroll Brown Professor of Law, University of Maryland Carey School of Law, Baltimore, MD,
Testimony, DC Briefing, pp. 14-15.

5

6

Ibid.

7

Ibid.

Kelli Canada, Associate Professor and Associate Director of Research, School of Social Work, University of
Missouri, Columbia, MO, DC Briefing, p. 21.

8

“Prevalence of Any Mental Illness.” National Institute of Mental Health, last modified February 2019,
https://www.nimh.nih.gov/health/statistics/mental-illness.shtml (accessed September 2, 2020).

9

Doris J. James and Lauren E. Glaze, Mental Health Problems of Prison and Jail Inmates (Washington, D.C.:
Bureau of Justice Statistics, 2006) (The findings in this report were based on data from personal
interviews with State and Federal prisoners in 2004 and local jail inmates in 2002).
10

Susan McMahon, Written Statement for the DC Briefing, at 2 (hereafter McMahon Statement), citing Aaron C.
Davis, Report: Rash of Suicides at D.C. Jail Points to Deep Problems with Inmate’s Mental Health Care, WASH.
POST, Nov. 7, 2013.
11

Laura L. Rose, Esq., Mental Health Specialist for the Trial Division of the Public Defender Service for D.C.,
Washington, D.C., Testimony, DC Briefing, p. 120.
12

U.S. Department of Justice, Office of the Inspector General, Review of the Federal Bureau of Prisons’ Use of
Restrictive Housing for Inmates with Mental Illness, July, 2017, pp. i-iii,
https://oig.justice.gov/reports/2017/e1705.pdf.

13

3

In addition to the Bureau’s underreporting of inmates with a mental health condition, the BOP is
underfunded in providing the services that are required for this vulnerable population. 14 In 2014,
a new mental health treatment policy required the BOP to increase its mental health care
standards. 15 Since the implementation of that policy, the number of inmates receiving mental
health treatment has declined by 30 percent. 16 Local jails usually don’t perform much better; a
study demonstrated that in local jails across the country, only one-third of inmates who require
mental health treatment receive it. 17
The problem of the “revolving-door” of defendants with mental health conditions cycling in and
out of the criminal justice system is quite common. Mr. Wright reported that 62 percent of
defendants in the DC system with a self-reported mental illness pose a high or very high-risk of
re-arrest or failure to appear in court. 18 Only 31% of all other defendants pose that same risk.19
Defendants with mental health conditions usually require more resources and additional contact
with case managers to follow their probationary or court-ordered tasks and are also significantly
more likely to violate their terms of probation, which leads them back into the criminal justice
system. 20 Unfortunately, defendants with a mental health condition are at a higher risk for
recidivating, usually for reasons directly and indirectly related to their mental health condition.
Unfortunately, people who suffer from mental illness have become residents of our criminal justice
institutions, and the criminal justice system has a particularly detrimental effect on incarcerated
individuals with a mental health diagnosis. According to Prof. Canada, correctional officers
generally report that they don’t have adequate knowledge or training to monitor inmates with
mental illness, and the general “command and control” structure that is typically used is
problematic for people in crisis. 21 This leads to a heightened risk for inmates with mental illness
who do not receive adequate treatment as they are more likely than other inmates to be placed into
solitary confinement, and to suffer abuse and neglect from correctional officers and other
inmates. 22 For example, in Pennsylvania and South Carolina, “a prisoner with a mental health
Rose Testimony, DC Briefing, pp. 126-27; see also, Christie Thompson Eldridge and Taylor Elizabeth Eldridge,
Mental Health Crisis in Federal Prisions, The Marshall Project (Nov. 21, 2018),
https://www.themarshallproject.org/2018/11/21/treatment-denied-the-mental-health-crisis-in-federal-prisons.
14

15
U.S. Department of Justice, Federal Bureau of Prisons, Treatment and Care of Inmates with Mental Illness, May,
2014, https://www.bop.gov/policy/progstat/5310_16.pdf.
16
17

U.S. Department of Justice, Review of the Federal Bureau of Prisons, p. iii.
Canada Testimony, DC Briefing, p. 22.

Jeffrey Wright, Treatment Program Manager, Pretrial Services for the District of Columbia, Washington, D.C.,
Testimony, DC Briefing, pp. 205-06.

18

19

Ibid.

20

Ibid; see also Canada Testimony, DC Briefing, p. 23.

21

Canada Statement, at 3.

22

McMahon Testimony, DC Briefing, pp. 23-24.
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condition is twice as likely to be placed in solitary confinement” than a prisoner without one. 23
While in solitary confinement, one prisoner mutilated his genitals and another smeared feces on
himself. 24 As Prof. McMahon emphasized, “jail is possibly the worst place for a person living with
a mental illness to be.” 25

Pre-arrest Diversion PROGRAM
As stated above, according to the National Alliance on Mental Illness (NAMI), a person having a
mental health crisis in the U.S. is more likely to encounter a law enforcement officer than a mental
health professional. 26 How police officers interact with someone in crisis and what resources are
available to officers to assist such persons can affect the quality and outcome of that interaction.
Prof. Johnston suggested, for instance, that following a Crisis-Intervention-Training model that
“emphasized de-escalation rather than establishing control over the individual” could be a helpful
step to ensure that the individual in crisis doesn’t overact and become violent or worrisome with
the officer. 27 This training should include educating officers on different forms and symptoms of
mental illnesses, how to identify them, and the best de-escalation techniques to use for someone
in crisis. 28
Likewise, more education on mental illnesses and de-escalation techniques should not be the only
resources law enforcement authorities have to address these issues. 29 Several panelists also
suggested alternative destinations for officers to transfer an individual in crisis, rather than to the
police station or the emergency room. This alternative could divert the number of people in crisis
from becoming involved with the criminal justice system. 30
The Metropolitan Police Department (MPD) has, in fact, been providing Crisis Intervention
Training (CIT) to its officers and implementing the Sequential Intercept Model (SIM), a method
for law enforcement and practitioners to divert people with mental illness from becoming justiceinvolved, D.C. area. Ms. O’Meara testified that “[y]ear after year, MPD interacts with hundreds or

McMahon Statement, at 3, citing “Callous and Cruel: Use of Force against Inmates with Mental Disabilities in US
Jails and Prisons,” Human Rights Watch, https://www.hrw.org/report/2015/05/12/callous-and-cruel/use-forceagainst-inmates-mental-disabilities-us-jails-and#.
23

24

McMahon Statement, at 3.

25

McMahon Testimony, DC Briefing, p. 35.

26

Canada Testimony, DC Briefing, p. 21.

E. Lea Johnston, Professor of Law, University of Florida Levin College of Law, Gainesville, FL, Testimony, DC
Briefing, p. 83.

27

28

Ibid.

29

Boldt Testimony, DC Briefing, p. 85.

30

Ann O’Regan Keary, Senior Judge, DC Superior Court, Washington, D.C., Testimony, DC Briefing, pp. 242-43.
5

even thousands of individuals facing persistent and severe mental health issues.” 31 She added,
“[m]any encounters do not end in arrest, while others result in arrest for low-level offenses with a
low probability of prosecution.” 32 Further, MPD would have no way of knowing what had
happened after the initial arrest until the person would end up back on the street. 33 Regardless of
the outcome, these individuals were no closer to receiving the mental health treatment they needed
and consequently, a cycle ensued where people with mental illness were frequently criminally
involved and released back onto the streets.
Realizing that there were few options for low-level offenses committed by individuals suffering
from severe mental illness, in 2018, MPD, in partnership with the Department of Behavioral Health
(DBH) and the Department of Human Services (DHS), launched its pre-arrest diversion program,
which helps to provide behavioral health services, improvements in housing stability, access to
other supportive services, and education and employment support. 34 The program intends to
provide a “one-stop-shop” for officers, so they don’t have to go through the additional hassle of
calling Behavior Health or other agencies to attempt to help people whom they encounter who are
in crisis. 35 So far, the program has been successful, 36 and it is expanding. 37
In addition to creating and offering the pre-arrest diversion program services, MPD has trained
more officers utilizing the crisis intervention model of training. 38 Currently, MPD has over 800
officers trained in the model. 39 One impediment to training more officers is that time dedicated to
training officers is time they are off the streets, temporarily reducing the MPD’s headcount. 40
Additional police departments with overlapping jurisdiction in the District of Columbia, such as
the D.C. Housing Police, have also participated in the training. 41
Kelly O’Meara, Executive Director, Strategic Change Division, Metropolitan Police Department, Washington,
D.C., Testimony, DC Briefing, p. 109.
31

32

Ibid.

33

Ibid., 116.

34

Ibid., 110-11.

35

Ibid., 141.

O’Meara stated that as of December 31, 2018, two-thirds of participants had been reconnected to treatment or
provided a higher level of care, one-third were provided housing, and one-half were able to secure documentation
they needed for other services. She added that over 200 individuals who were initially unwilling to enroll in the
program had changed their minds and been helped, and that their response has been “extremely positive.” Ibid., 11213.
36

37

Ibid., 139-41.

38

Ibid., 164.

39

Ibid., 173.

40

Ibid., 166-67.

41

Ibid., 169.
6

In a letter dated April 27, 2020, Dr. Richard Bebout, the Deputy Director of Adult Services for
DBH, provided additional information about the pre-arrest diversion program. He wrote: “In 2019,
DBH created a new, consolidated Community Response Team (CRT) that consisted of DBH’s
homeless outreach team, a pilot pre-arrest diversion (PAD), and the mobile crisis team. [omitted]
DBH is cognizant that mental illness is a risk factor for homelessness and criminal justice
involvement. Consequently, DBH prioritizes funding housing development for consumers
(capital), supportive services in Permanent Supportive Housing, and roughly $10,000,000.00
annually in rental assistance. DBH is working to align its housing investments with Homeward
DC 2.0, the Mayor’s strategic plan to end chronic homelessness in the District. DBH is also
coordinating with the District of Columbia Interagency Council Agency on Homelessness and
government and non-government partners to leverage appropriate housing resources for DBH
consumers.” 42
He continued: “The PAD function is integrated into the CRT. As such, the CRT staff co-respond
with police to identify and divert individuals engaged in petty criminal offenses into needed
behavioral health care. Additionally, DBH contracts with Pathways to Housing DC to provide
urgent psychiatric care at the D.C. Superior Court. [omitted] DBH also provides training and
education to its provider network on evidence-based practices for individuals with behavioral
health issues and criminal justice involvement to address risk factors known as criminogenic
needs, including thought patterns that can be modified through highly targeted cognitive
behavioral therapy strategies. Data are not yet available.” 43
Dr. Debout further stated: “DBH’s CRT responds to emergency calls for psychiatric evaluation or
support twenty-four (24) hours a day, seven (7) days a week both with and without co-responders
from MPD. DBH also operates a call center known as the Access Help Line (1-888-7WE-HELP)
that is open twenty-four (24) hours per day, seven (7) days per week to provide crisis counseling
and linkage to the provider network. Finally, DBH trains MPD officers in CIT, the national best
practice model, so that officers may become certified Crisis Intervention Officers (CIO) and can
be deployed to 911 calls where there is a suspected psychiatric component. CIO officers respond
across precincts, are trained to recognize signs and symptoms of mental illness and to use
specialized communication and de-escalation strategies.” 44
Dr. Bebout also addressed some of the efforts undertaken by Behavioral Health to address the housing needs of
those who are being released from jail, stating: “DBH houses three (3) staff in the READY Center, an inter-agency
resource center anchored at the Department of Corrections (DOC) and located outside of the D.C. Jail. At the
READY Center, DBH staff contact all jail residents on the short-term release list during the thirty (30) days prior to
their release to assess their behavioral health needs and to link individuals to CSAs and Substance Use Disorder
(SUD) treatment resources upon release. DBH staff also review the daily intake list provided by DOC to advise
Unity Health Care, the DOC Comprehensive Health Services Contractor, about which individuals were previously
connected to a DBH provider to ensure continuity of care.” See Letter of April 27,2020 from Dr. Richard Bebout,
Deputy Director, Adult Services, Department of Behavioral Health, District of Columbia. See Appendix 4.c of this
Report.
42

43

Ibid.

44

Ibid.
7

When measures fail to divert the person with mental illness from becoming justice-involved, the
mental health courts function as an alternative to a traditional court with the aim of providing
treatment for the people with mental illness, which, in turn, will hopefully keep them from
becoming justice-involved in the future. The next section will cover how the mental health court
operates in the District of Columbia.

DC Mental Health Court: How the Process Works
In 2007, attempting to address the growing problem of people with severe mental illness becoming
involved in the criminal justice system, the Superior Court of the District of Columbia
implemented a new treatment court, the DC Mental Health Community Court (DCMHCC).45
Judge Keary, one of the co-founders of the DCMHCC, described it as originally a “predisposition
program only and it was aimed at diverting seriously and persistently mentally ill persons out of
the misdemeanor calendar… and getting individuals engaged in mental health treatment.” 46
The DCMHCC operates similarly to other special treatment courts, such as juvenile or drug courts,
and has been, according to Judge Keary, a great success, benefitting thousands of defendants who
have participated and completed the program. 47 Judge Keary stated that the initial focus of the
program was on misdemeanor offenders because many of them had “a high volume of arrests” and
the “revolving door” for such offenders was “very high.” 48
In 2011, the Pretrial Services Agency (PSA), in partnership with the DC Superior Court, the U.S.
Attorney’s Office (USAO), and the defense bar, expanded the eligibility of the DCMHCC to
include certain non-violent felony offenders, who were previously barred from participation. 49
Although exceptions can be made, “absent extraordinary circumstance,” 50 individuals charged
with violent felony offenses are generally ineligible for participation. 51 However, as of 2017,

45

Keary Testimony, DC Briefing, p. 184.

46

Ibid., 195-96.

47

Ibid., 185.

Judge Keary, citing Ms. Terry, added, “you could go into mental health court with up to six cases. It is not unusual
that a misdemeanor defendant who picks up one theft charge then misses a court hearing and then gets a separate
charge of failure to appear, or they go back to the CVS where they committed the theft and they get a contempt
charge for violating a stay-away [order] that might have been imposed when they were released, or they pick up
another theft charge.” Moreover, she stated, “many people feel that misdemeanor offenses are gateway offenses to
more serious offenses.” Keary Testimony, DC Briefing, pp. 237-38.
48

“Mental Health Community Court.” Pretrial Services Agency for the District of Columbia,
2014, https://www.bop.gov/policy/progstat/5310_16.pdf.

49

Stephen Rickard, Chief, General Crimes Section, The United States Attorney’s Office for the District of
Columbia, Testimony, DC Briefing, p. 143.
50

51

Ibid., 152.
8

Superior Court judges can include treatment and supervision administered by the DCMHCC as
part of the sentence imposed on such offenders. 52
The process begins once a defendant has been charged with a crime. The U.S. Attorney’s Office
determines if the defendant is eligible to be transferred from either the U.S. Misdemeanor
Community Court calendar or the Felony 2 criminal calendar to the DCMHCC calendar. 53 The
U.S. Attorney uses specific criteria to determine a defendant’s eligibility. 54 The defendant must be
charged with a misdemeanor offense or certain non-violent felony offenses; be under supervision
by the Specialized Services Unit (SSU), a specially trained subgroup of the Pretrial Services
Agency 55; have a verified “serious and persistent” mental illness; be connected to mental health
treatment; receive drug testing and treatment, at the direction of PSA, test negative for all drugs
including marijuana; be “competent”; have the approval of the U.S. Attorney; and enter into a
Deferred Plea or Prosecution Agreement, aka Deferred Sentencing Agreement (DSA), or
Amended Sentencing Agreement (ASA) as determined by the U.S. Attorney. 56
In the case of a DPA, a defendant is not required to enter a guilty plea to participate in the program,
and the case is dismissed upon successful completion. 57 In the case of a DSA, a defendant is
required to enter a guilty plea, but the plea is vacated and the charges are dismissed if the defendant
successfully completes the program. 58 In the case of ASA, which is usually required in all felony
cases, a defendant must enter a guilty plea, but with an agreement that if the defendant successfully
completes the program, the charge will be reduced to a misdemeanor, and the defendant will be
sentenced to probation. 59 Defendants who enter into a DPA who fail to complete the program are
Ibid., 175-76; see also Cleonia Terry, Coordinator, Mental Health Community Court, D.C. Superior Court,
Testimony, DC Briefing, pp. 322-24.
52

“Mental Health Community Court Case Management Plan.” D.C. Courts, p. 2,
https://www.dccourts.gov/sites/default/files/mattersdocs/MentalHealthCommunityCourtCaseManagementPlan.pdf (accessed September 2, 2020).
53

54

Ibid.

55
As Mr. Wright testified, “[w]e have three specialized supervision teams and they’re comprised of officer who
have had special training on dealing with the mentally ill, along with three licensed independent social workers who
are available to consult with our team members relating to substance use disorder issues, so that’s how the teams are
broken down.” Wright Testimony, DC Briefing, p. 216.

Ibid; see also “Mental Health Community Court Case Management Plan,” p. 3,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).

56

“Mental Health Community Court Case Management Plan,” p. 3,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).
57

58

Ibid.

59

Ibid.
9

referred to the regular criminal court for further proceedings, and defendants who enter into either
a DSA or an ASA and who fail to complete the program are referred for sentencing by the
DCMHCC judge assigned to the case. 60 As Mr. Rickard explained, the DCMHCC is a diversion
program, but, if the defendant does not wish to follow through on his commitment to use the
provided services and comply with the terms of the agreement, the U.S. Attorney has no other
choice but to prosecute the case. 61
If the defendant fails to meet all of these criteria or has a pending domestic violence or dangerous
felony charge, is in jail or prison, or has certain disqualifying convictions in the past decade or is
on parole or probation for a violent felony charge, he or she will not be eligible to enroll in the
DCMHCC. 62 Mr. Baron testified, though, that there is frequent interaction between defense
attorneys and prosecutors discussing client eligibility for the DCMHCC program and that defense
attorneys occasionally ask the judge to have the defendant screened for enrollment into Specialized
Supervision Unit supervision, so that the defendant may then become eligible for the DCMHCC.63
Mr. Rickard agreed and added someone from Pretrial Services Agency will contact the prosecutor
and suggest that a defendant is eligible for supervision by the Specialized Supervision Unit and
should be referred to the DCMHCC. 64 Mr. Rickard also stressed that the opinions of victims are
taken into consideration before a referral to the DCMHCC is made. 65
Once the U.S. Attorney deems the defendant eligible, the defendant must then demonstrate to the
judge that he is linked to, and actively engaged in, mental health treatment, and has tested negative
for drug use. 66 Although the defendant does not have to pass the initial drug test to enroll in the
DCMHCC, the defendant must pass a drug test to qualify for any benefits from the agreement,
including having a charge reduced or dismissed. 67 The defendant will then be offered an
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(accessed September 2, 2020).
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opportunity to enter into a treatment program. 68 If the defendant agrees, he or she must remain in
the program for at least four months and appear before the judge approximately every 30 days to
monitor progress. 69 While in the DCMHCC, the defendant is also expected to meet weekly with a
DCMHCC case manager to review the defendant’s progress and to become better connected with
mental health facilities and treatment centers offered by DBH. 70

Criticisms of Mental Health Courts
Several of the general experts who testified before the panel were skeptical about the effectiveness
or utility of mental health courts at all, contending that in many instances they do more harm than
good. While acknowledging that they had only limited knowledge of how the mental health court
operates in the District, they pointed out problems that have been encountered and issues that have
been raised about mental health courts across the country.
Prof. Boldt testified 71 that while mental health courts may help some individuals, preliminary
research suggests that participants in such programs may end up experiencing more, not less,
criminal justice involvement, confinement, or supervision. 72 He believes that using “a single
hybrid institution” to perform both a punitive and therapeutic function “is fraught with risks”
because the ends served by punishment are often “far removed from, and sometimes inconsistent
with providing treatment and other services to offenders.” 73
In addition to the fact that many problem-solving courts do not have a formal system for when to
impose sanctions, and often fail to document when they are imposed, Prof. Boldt argues that some
participants who fail at treatment, which can often be the result of “poor treatment matching,” are
subjected to “augmented punishment” imposed by a judge “whose capacity for formal fairness has
been compromised by problem-solving informality.” 74 In light of these and other concerns, Prof.
Boldt thinks that the “better approach” for policymakers would be to invest more resources “in
programs designed to divert low-risk offenders out of the criminal system, and into therapeutic
and other social services in the community,” rather than problem-solving courts. 75 He also believes
that in order to address this problem, there must be “transitional housing, structured care, [and]
“Mental Health Community Court Case Management Plan,” p. 5,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).
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assertive community treatment of people who are decompensating.” 76 Although he added that
mental health courts could enjoy some success if they used risk-needs assessments to target “a
limited group of very high-risk offenders.” 77
Prof. Johnston testified 78 that in her view, mental health courts, which are expensive and resourceintensive and tend to have high termination rates, should not focus on individuals charged with
misdemeanor offenses. 79 She noted that “decades of science have shown that mental illness is not
a direct significant contributor to crime,” but that individuals with mental illness have a higher
concentration of other criminogenic risks and needs, such as substance abuse, homelessness,
antisocial thinking and associates, poor family support, unemployment, and lack of education. 80
Moreover, she identified several potential problems with mental health court programs. Among
them is “net widening,” that is an increase in the number of people with mental illnesses being
treated in the criminal justice system because of the existence of mental health programs. 81 This
can happen in several ways. For example, individuals with mental illnesses facing minor criminal
charges may be induced to participate in a mental health court program when, in all likelihood,
they would have received no jail time or had their charges dismissed had they remained in the
regular court system. 82 These individuals may end up under court supervision for a significant
period of time, and some may end up being prosecuted and incarcerated if they fail to complete
the requirements of the program. 83 According to Prof. Johnston, “mental health court termination
rates are typically very high,” 84 and “termination may result in punitive sentences.” 85 Further,
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Prof. Johnston cited a 2015 study that reviewed follow-up data on “six years of non-completers from a preadjudication mental health court.” The study found that after leaving a mental health court program, almost sixtyfour percent of non-completers, those who failed to maintain the requirements to remain enrolled in the DCMHCC,
had their charges dismissed because they didn’t merit prosecution in the first place. Johnston Testimony, DC
Briefing, pp. 29-30.
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Prof. Johnston referenced a recent meta-analysis that looked at 24 studies published between 2004 and 2014
which found that nearly half of the participants in mental health courts failed to graduate. Ibid., 31. Similarly, Prof.
Redlich cited three studies that found that 42 percent of the participants in the D.C. MHCC did not graduate. Alison
Redlich, Professor of Criminology, Law & Society, Prepared Written Statement, Read by Chairman into the record
for DC Briefing, transcript, pp 29-30 (hereafter Redlich Statement at DC Briefing.
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Prof. Johnston conducted a study where she compared the sentences imposed by mental health courts to those
imposed by traditional courts across twelve categories of criminal offenses. She found that mental health court
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because of the availability of treatment through mental health courts, some police officers may
arrest individuals who commit minor offenses and who are in need of treatment who otherwise
would not have been arrested. 86 Similarly, family members may report illusory crimes
“committed” by loved ones suffering from a mental illness in order to get them treated, 87 and
individuals may themselves decide to commit crimes in order to get treatment that they have been
unable to obtain by themselves in their community.
In general, Prof. Johnson stated that she “would have serious reservations about investing funds in
a mental health court, especially one that admits misdemeanants, as opposed to investing in
community health services, or pre-adjudication diversion.” 88 She would limit mental health court
participation to “high-risk, deeply involved individuals who otherwise would go to prison, who
are charged with felonies.” 89
Prof. McMahon testified 90 that while the DC Mental Health Community Court (DCMHCC) is
“much larger than many health courts in this country,” and “has done some excellent work in
moving people into treatment options,” it “will make only a small dent in the problem, and in some
ways could make it worse.” 91 She believes that “focusing solely on mental health courts as the
only solution to our mental health crisis” can encourage officials to arrest more people for minor
charges, like Jamycheal Mitchell, and that it would be better “to divert most individuals in crisis
from the criminal justice system altogether.” 92 Prof. McMahon believes it also would be far better
to invest more in community health treatment. 93
In that regard, several of the panelists referred to the Sequential Intercept Model (SIM), which
outlines several off-ramps for individuals suffering from mental illness before they become justice-

sentencings exceeded traditional courts by more than a year, are more likely to send misdemeanants to prison rather
than probation, and are more likely to grant consecutive, as opposed to concurrent, sentences to misdemeanants with
multiple convictions. Johnston Testimony, DC Briefing, p. 31.
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involved, as providing the means to the “gold standard” of care for persons in crisis. 94 This model
is composed of six community intercepts that progressively work to re-integrate a person in crisis
back into society by providing critical support early and maintaining that support, if necessary. 95
The design of the model is to provide assistance to an individual with mental illness at any stage
of their involvement with the justice system. 96
In a written statement that was read into the record, Prof. Redlich testified that while studies
indicate that graduates of the DCMHCC are less likely to recidivate, a significant percentage of
participants do not graduate. 97 Moreover, her own research has led her to conclude that “significant
minorities of mental health court participants would likely not have met the threshold for
adjudicative competence, despite being presumed to have done so, and despite having pled guilty
to enroll in the courts.” 98 She also believes that the DCMHCC case management plan contains too
much legalese and is unlikely to be understood by most individuals who must decide whether to
volunteer to participate in the program. 99
Boldt Testimony, DC Briefing, pp. 85-87; see also Johnston Testimony, DC Briefing, pp. 82-83, Terrance D.
Walton, Chief Operating Officer, National Association of Drug Court Professionals, Alexandria, VA, Testimony,
DC Briefing, pp. 83-84.
94

95
“The Sequential Intercept Model: Advancing Community-Based Solutions for Justice-Involved People with
Mental Illness and Substance Use Disorders.” Policy Research Associates. The six intercepts are:

•
•
•
•
•

•

Intercept 0 – Community Services: Mobile Crisis Outreach Teams and Co-responders: behavioral
health practitioners who can respond to a crisis or co-respond with law enforcement. Policefriendly crisis services: an alternative to jail for officers to drop off a person in crisis.
Intercept 1 – Law Enforcement: police training in Crisis Intervention and de-escalation tactics.
Intercept 2 – Initial Detention/Initial Court Hearings: mental health and substance abuse screening.
“Data matching initiatives between the jail and community-based behavioral health providers.”
Pretrial supervision and diversion services to diminish rates of incarceration.
Intercept 3 – Jails/Courts: DC MHCC and other treatment courts provide a means for those with a
serious mental illness and who are repeated criminal justice offenders to be diverted into
alternative treatment programs.
Intercept 4 – Reentry: case managers are enlisted to create a transition plan for persons postrelease by tailoring to an individual’s needs. Providing access to medication and prescriptions
after release to assist with continuing treatment.
Intercept 5 – Community Corrections: specialized community supervisors, recovery support and
benefits, housing, and competitive employment assistance. See Appendix 3.3.iv of this Report.
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Ibid., 40-41. In her analysis, Prof. Redlich found that 69 percent of defendants claimed that they chose to enroll in
the mental health court system, while 60 percent of defendants claimed that they had not been told that the choice to
enroll was voluntary. Similarly, she found that the case management plan, which outlines the agreement between the
defendant and the prosecution, “is quite dense and seems to be written by legal professionals well-versed in the
law.”99 Most offenders, on the other hand, read at a 6th grade level or lower, while the case management plan
requires at least an 11th grade reading level to fully understand. Finally, she said, the case management plan does not
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Prof. Canada noted that there appears to be a disparity in the outcomes of mental health court
participation between higher-risk, felony defendants, and low-risk misdemeanants. Prof. Canada
referred to a recent study conducted in Michigan that demonstrated that mental health court
participants with felony charges had a decline in recidivism rates post-exit, but that there was a
slight increase in recidivism rates post-exit for misdemeanant participants. 100 This study suggests
that the DCMHCC program may not reduce recidivism among misdemeanants and that pre-arrest
methods should be utilized instead. She also said that she hopes that many more people will be
diverted by pre-arrest options than is occurring today, and that more attention should be devoted
to providing stable housing, since “[m]any people who have mental illnesses and have criminal
justice involvement are being pushed to some of the more problematic neighborhoods in our
communities,” which, she said, “does not help their trajectory.” 101
There were also some criticisms specifically about how the DCMHCC operates, mostly from
individuals who believe the criteria for admission into the program are too stringent, and that it
should be opened up to include individuals suffering from a severe mental illness who are charged
with violent felonies. 102 Mr. Rickard stated that the U.S. Attorney’s Office does meet periodically
to discuss whether to revise the policy, and stressed that exceptions to the policy have been made
for special circumstances and that individual prosecutors have some discretion when it comes to
charging decisions. 103 Moreover, there have also been periodic “stakeholders’ meetings” where
policy issues have been discussed, that were attended by representatives of the U.S. Attorney’s
Office. 104
But those criticisms of mental health court programs were not universal. Prof. Canada also
testified 105 that diversion programs, including mental health courts, are necessary, and that
participation in such programs “does reduce recidivism in the months and years following mental
health court, even with people with mental illness and co-occurring substance use, which is a highrisk population for recidivism.” 106 She added that “[m]ental health court participants are less likely
to be homeless,” and that they “perceived improved stability, longer periods of sobriety, and

explain the possible downsides of enrolling in the mental health court system, calling into question the overall
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improved relationships with their family and friends. 107 Procedural justice and making positive
life changes may in part account for mental health court successes.” 108
From the perspective of program participants, Prof. Canada believes that “support from mental
health court staff, the structure and accountability, access to treatment and services, and prompting
motivation to change are key components to improved mental health and reduced criminal justice
contact.” 109 As this report will highlight, the DCMHCC fares well in these areas, especially
compared to mental health court programs in other parts of the country.

Analysis of D.C. Mental Health Court
Mr. Walton, who served for several years as the Director of Treatment for the Pretrial Services
Agency for the District of Columbia (PSA), testified that even though there has been significant
growth in the number of adult and juvenile mental health courts in the last decade, most counties
in this country do not have one. 110 While overall, “mental health courts have been found to have a
modest effect on recidivism,” Mr. Walton noted that there have been “[o]ther positive outcomes
for completers includ[ing] reduced jail days, better treatment services, access, and connections.
That’s certainly been the case in DC.” 111
Mr. Walton stated that he has examined problem-solving courts around the country and that when
it comes to mental health courts, he believes that “DC is different,” in that many of the concerns
expressed by some of the other panelists have been and are being addressed by the DCMHCC.112
For example, he stated that DC has “a very robust pre-trial services agency,” which conducts riskneeds assessments, has an on-staff behavioral health provider, and connects participants with
treatment services. 113 He added that participants receive minimal supervision by trained personnel
in the Specialized Supervision Unit (SSU), and that judges in the DCMHCC run “the most
nurturing, caring, court room I’ve ever been in. And I’ve been all over the country.” 114
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Mr. Walton suggested, though, that the DCMHCC establish standards in order “to minimize the
differences that happen when judges change, and coordinators leave.” 115 He added that it is also
unclear whether mental health courts are only treating those with a serious mental illness and
significant justice involvement. 116 Instead, some defendants have serious mental illness, but lack
the significant justice involvement, or the likelihood of such involvement. 117 Mr. Walton provided
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the Committee a copy of the standards created for mental health courts by the Council of State
Governments, 118 which he cited with approval. 119
Since its creation in 2007, local officials and researchers have attempted to measure the efficacy
of the DCMHCC. Although limited in scope because of the limited time frame and sample size,
as well as the transient nature of most program participants, these studies provide useful insights

118
“Improving Responses to People with Mental Illnesses: The Essential Elements of a Mental Health Court.”
Justice Center: Council of State Governments,
https://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/MHC_Essential_Elements.pdf (accessed September 2,
2020). The Council lists 10 “essential elements” that it believes all mental health courts should possess in order to be
beneficial. They are:

Planning and Administration – “A broad-based group of stakeholders representing the criminal justice,
mental health, substance abuse treatment, and related systems and the community guides the planning and
administration of the court.”
2. Target Population – “Eligibility criteria address public safety and consider a community’s treatment
capacity, in addition to the availability of alternatives to pretrial detention for defendants with mental
illnesses. Eligibility criteria also take into account the relationship between mental illness and a defendant’s
offenses, while allowing the individual circumstances of each case to be considered.”
3. Timely Participant Identification and Linkage to Services – “Participants are identified, referred, and
accepted into mental health courts, and then linked to community-based service providers as quickly as
possible.”
4. Terms of Participation – “Terms of participation are clear, promote public safety, facilitate the
defendant’s engagement in treatment, are individualized to correspond to the level of risk that the defendant
presents to the community, and provide for positive legal outcomes for those individuals who successfully
complete the program.”
5. Informed Choice – “Defendants fully understand the program requirements before agreeing to participate
in a mental health court. They are provided legal counsel to inform this decision and subsequent decisions
about program involvement. Procedures exist in the mental health court to address, in a timely fashion,
concerns about a defendant’s competency whenever they arise.”
6. Treatment Supports and Services – “Mental health courts connect participants to comprehensive and
individualized treatment supports and services in the community. They strive to use—and increase the
availability of— treatment and services that are evidence-based.”
7. Confidentiality – “Health and legal information should be shared in a way that protects potential
participants’ confidentiality rights as mental health consumers and their constitutional rights as defendants.
Information gathered as part of the participants’ court-ordered treatment program or services should be
safeguarded in the event that participants are returned to traditional court processing.”
8. Court Team – “A team of criminal justice and mental health staff and service and treatment providers
receives special, ongoing training and helps mental health court participants achieve treatment and criminal
justice goals by regularly reviewing and revising the court process.”
9. Monitoring Adherence to Court Requirements – “Criminal justice and mental health staff
collaboratively monitor participants’ adherence to court conditions, offer individualized graduated
incentives and sanctions, and modify treatment as necessary to promote public safety and participants’
recovery.”
10. Sustainability – “Data are collected and analyzed to demonstrate the impact of the mental health court, its
performance is assessed periodically (and procedures are modified accordingly), court processes are
institutionalized, and support for the court in the community is cultivated and expanded.”
1.
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and have generally concluded that the DCMHCC is effective in reducing recidivism among its
participant populations. 120
According to Judge Keary, in a 2013 study, researchers found that DCMHCC participants were
less-likely to be arrested one-year after completion than their similarly situated counterparts in
non-mental health courts. 121 Likewise, she stated, participants who both participated in and
completed their assigned mental health court treatment were 51% less likely to be rearrested than
their non-mental health court counterparts, and even those who did not complete their treatment
were less likely to be rearrested than non-participants. 122
A 2015 study similarly concluded that participation in the DCMHCC dramatically decreases the
likelihood of participants being rearrested one to two years post-completion. 123 The study found
that among three different groups [(a) non-substance users with one or no arrests in the year prior,
(b) illegal substance users, and (c) those with three or more arrests], a majority of those who
successfully completed the DCMHCC program were less likely to reoffend. 124 Similarly, one year
after exiting the DCMHCC program, the proportion of offenders arrested was much lower than
the year before their DCMHCC entry. 125 Offenders with a severe mental illness were significantly
less likely to reoffend one year after exit from the DCMHCC than similarly situated offenders in
the traditional court system. 126 As in previous studies, those who successfully completed the
DCMHCC program had the lowest levels of recidivism, with DCMHCC participants who did not
successfully complete the program being the next lowest, and participants of the traditional court
system being the highest. 127

120
It should be noted that the studies possess other inherent limitations, which they acknowledge. First, the studies
typically examined a population which is older, whiter, and with more women than the average jail population and
average court participating population. Second, because mental health courts are voluntary and the USAO has
discretion in determining the eligibility of participants, the population examined may be “cherry-picked” and may
not adequately represent how mental health courts would function with a different subset of offenders. Finally, these
studies did not disaggregate severe mental illness from other criminogenic factors (e.g., homelessness, educational
attainment) and demographic factors (e.g., age, race, sex) in measuring recidivism rates for offenders. See Redlich
Statement at Appendix 3.b of this Report; see also Virginia Aldigé Hiday, et al., Effectiveness of a Short-Term
Mental Health Court: Criminal Recidivism One Year Postexit, 37 L. & HUM. BEHAV., 401, 409-10, (2013).
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Several of the panelists stressed the need for long-term tracking of individuals who participate in
the DCMHCC. The panelists and researchers stated that gathering additional information on the
long-term impact on recidivism rates at the one-, two-, and five-year post-exit mark for participants
in the DCMHCC would be extremely helpful in determining the efficacy of the program. 128 Judge
Keary agreed and added that it would also be useful to see if participants are following through
with the services they had been provided after completing the program. 129
Ms. Terry, who also agreed about the need for long-term tracking, stated that the DCMHCC
program “is currently a research evaluation internally by the DC Court’s Office of Strategic
Management,” and that her office has requested data from Department of Behavioral Health
(DBH). 130 She further noted that “although there are no mental health court standards,” researchers
were currently evaluating how the program measures up according to the 10 “essential elements”
listed by the Council of State Governments, and previously cited approvingly by Mr. Walton. 131
Ms. Terry noted several unique features of the DCMHCC, including the fact that the court operates
four days a week and does not have a cap on the number of participants who can be accepted into
the program. 132 Additionally, the DCMHCC is the only mental health court in the country to have
an urgent care clinic inside the court building. 133 The clinic is funded by Behavioral Health and is
staffed with a clinical psychiatrist, case managers, substance abuse counselors, and peer
professionals, all there to assist the clients of the DCMHCC. 134 Finally, the DCMHCC is not a
“one-for-all program,” where participants would only be allowed to get the benefit of participating
one time only; instead, the DCMHCC allows individuals with up to six cases, six pending charges,
or those who have benefited from the program before to re-enter the program. 135
The has one of the highest caseloads in the country, having handled about 4,000 cases in the first
decade of its existence. 136 This averages close to 400 cases per year, far outperforming other
mental health courts in the country that handle a maximum of 250 cases per year. 137 Ms. Terry
also reported that DBH has doubled the number of service providers and agencies, from 20 to 40,
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to assist those with mental health diagnoses over the past year. 138 This includes services for both
individuals in the mental health court system and community participants. 139 Ms. Terry further
stated they work with many of these service providers to “strongly encourage and recommend that
they address the housing issues with our participants,” 140 something that many speakers, including
Judge Keary, 141 cited as an impediment to homeless participants achieving stability and to
treatment success.
PSA is one of the main providers assisting in identifying risk factors and attempting to maximize
the likelihood of defendants attending their next court appearance. 142 It has an 88 percent success
rate in released defendants appearing for court hearing and remaining arrest-free while in the
community. 143 Similarly, DBH-funded Assertive Community Treatment (ACT) teams provide
additional community outreach and referral services to individuals in need. 144 ACT teams are
usually composed of psychiatrists, social workers, and nurses. 145 DBH also sponsors and operates
a 24/7 access helpline for people in crisis to call to find out where and how to receive treatment
and stabilization. 146
Judge Keary emphasized that “[m]ental health diversion courts … don’t typically involve trial,
verdicts of guilt or innocence. They’re more outcome oriented. They attempt to address the
treatment needs and the social service problems which may have brought the individuals before
the court.” 147
Judge Keary emphasized the importance of procedural justice to the DCMHCC’s success, stating
that, “if the Judge is recognizing the person, giving them a voice and dignity, treating them with
respect, that may be a novel experience, one that is game-changing for the individual involved. It
can cause persons who may have felt in the past they have always been treated unfairly to feel that
now there’s some basis to accept the obedience to the law and community standards.” 148
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A 2010 study examined the effect of procedural justice on the perceived experience of the
participants in the program. 149 As Judge Keary outlined, the theory of procedural justice is that if
a judge affirms the dignity of the defendant, helps the defendant feel more comfortable and
respected in the courtroom, and actively encourages the defendant to become involved in the
decision-making process, this will lead to the defendant taking more responsibility for his or her
treatment and court-ordered requirements and will generally lead to better outcomes. 150 The study
concluded that DCMHCC participants perceived their overall experience in court and with the
judge as positive and reported experiencing high levels of procedural justice in their treatment. 151
The program, Judge Keary emphasized, is entirely voluntary. No defendant is forced into the
program against his or her will. 152 When defendants are non-compliant with the imposed
conditions, Judge Keary stated, “the Judge continues with collaborative input from all the parties
to work with the defendant to bring him back into compliance, sometimes extending the agreement
to more than the four-month period to allow the pursuit of a successful outcome. 153 Ms. Terry
added that the DCMHCC is “the court of many chances,” and that “the instability of a person’s
mental health condition is not unusual and it may take some time to identify the most appropriate
treatment option for that individual. 154
Judge Keary stated that the program is not “sanctions-based,” and that judges in the DCMHCC
communicate “directly with participants, coaching and encouraging them as they progress, holding
them accountable if they’re not following the program.” 155 She also stressed that the decisionmaking process is more collaborative than most court processes in that judges consult regularly
with others connected to each case, including the mental health community court coordinator, the
licensed social worker, the PSA representative, defense counsel, and the prosecutor. 156 Ms. Terry
testified that, “often times our courtroom is run like a case management office.” 157
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Reiterating this point, Mr. Baron stated that, “[o]ne of the reasons mental health court is so
successful … is the way it treats clients.” 158 He added: “The judges are very solicitous of the
clients’ wants and needs. The judges will very often take the time to talk to the client and ask the
client things like, well, what do you think is working? Is there anything else that you think that we
could provide you with that you’re not getting? I think that goes a long way in explaining why
clients who enter mental health court, even if they ultimately don’t complete the program, I think
they’re better off.” 159 Ms. Terry also stressed that the dedication of the judges on the DCMHCC is
the key to the program’s success. 160
The Committee heard from Anthony Ellis and Tania Taylor, two members of the public who chose
to offer comments. Both had previously participated in the DCMHCC, and Mr. Ellis also had
previous experience with the mental health court system in New York City. 161 Both were effusive
in their praise of the DCMHCC. Mr. Ellis described his past experience and the progress he has
made since graduating from the program. He stated, “I love the mental health court. … [A] mental
health court gives you a chance to prove yourself, and what a great thing to prove yourself to
people that don’t know you but yet they trust you. … I feel good being here because they helped
me.” 162 Ms. Taylor also described her past experience and the progress she has made, stating that
the DCMHCC as “an amazing, wonderful thing.” 163 She added, “I’m very grateful for the mental
health court, and it’s really changed my life.” 164

Service Providers’ Perspective
Dr. Freeman outlined some of the services provided by Community Connections, where he serves
as a psychologist and chief clinical officer, and emphasized the Options program, one of several
programs Community Connections developed in 2000 to address the needs of justice-involved
individuals. Dr. Freeman testified that Options “was a pretrial diversion program for people who
suffered from co-occurring behavioral health problems” and “was predicated on the hypothesis
that an arrest could serve as a positive turning point in a person’s life.” 165 The program consisted
of a bridge housing program for up to 10 participants and a “case management of wraparound
services that emphasized coordination care with the criminal justice system” for those suffering
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from “a major mental illness.” 166 He described the program as “wildly successful,” with 95 percent
of participants obtaining “improved or stabilized housing,” a 60 percent reduction in six-month
post-intervention arrest rates, reductions in substance use, and improved mental health
functioning. 167 Once the DC Mental Health Community Court (DCMHCC) was created, Dr.
Freeman stated that Options service providers would engage in “regular team meetings with judges
sharing knowledge about how resources were accessed, how defendants could better get what they
needed and how we could correct misinformation that came into the courtroom.” 168 Dr. Freeman
lamented the fact that approximately five years ago, Department of Behavioral Health (DBH)
decided to redistribute the funds that had gone to the Options program to other programs and
providers throughout the city, which resulted in the closing of the program. 169
Ms. Respress outlined the services provided by Pathways to Housing DC, where she serves as the
Executive Director. The organization’s mission “is to end homelessness and support recovery for
adults living with serious mental illness, addiction, and other complex health challenges.” 170 Each
year, her organization serves over 3,500 individuals who are homeless or at risk of becoming
homeless. 171 According to Respress, “Pathways currently operates the largest street outreach
program in the [D]istrict.” 172 As other witnesses emphasized, Ms. Respress expressed the belief
that, “[a]lthough education, employment, and treatment for drug and mental health issues all play
a role in successful reintegration, these factors have little hope in the absence of stable housing.”173
She added: “When people have open charges or [are] on probation or parole, it’s even more
challenging for people with mental illness staying on the street to meet their legal obligations, not
surprisingly. The simple act of keeping track of notifications from the court can become impossible
without a fixed address.” 174
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The need for stable housing for offenders with a psychiatric disability upon release from
incarceration was also emphasized by Mr. Gray, a former justice-involved individual himself who
now works for Disability Rights DC as an advocate for those in jail or prison. 175 He also believes,
as did Dr. Freeman 176 and other witnesses as previously mentioned, that the eligibility criteria for
admission to the DCMHCC program should be “expanded to include people who have been
charged with a wider range of offenses in order to best serve the community and the residents of
the District.” 177
In his April 27, 2020 letter, Dr. Bebout provided additional information about DBH’s efforts to
ensure the quality of care provided by service providers for individuals with mental illness who
become involved in the criminal justice system. 178 He stated: "DBH uses Key Performance
Indicators (KPI) to monitor strategic initiatives and goals. As it pertains to justice-involved
consumers, DBH specifically looks to the following KPI:
1. Percent of inpatient consumers restored to competency; and
2. Consumers who are in need of linkage support at the DOC who are actually linked by
DBH staff.
Grants require specific outcome measures and have unique reporting requirements. DBH recently
overhauled its grant management process. To measure the effectiveness, each grantee must meet
performance goals established by the scope of work on the grant agreement. DBH monitors grantee
progress towards these goals by reviewing programmatic and financial reports and through site
visits. If DBH identifies deficiencies in a grantee’s performance, DBH provides technical
assistance when a deficiency can be remedied and suspends or terminates an award for serious
performance deficiencies.” 179
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Recommendations
Overall, the DC Mental Health Community Court (DCMHCC) program has helped to reduce the
recidivism rates of, and helped to provide treatment and other services for, individuals with severe
mental illness who become involved in the criminal justice system in the District of Columbia. As
stated at the outset, the Committee is aware that the Commission pursues its statutory mission by
“studying alleged deprivations of voting rights and alleged discrimination based on race, color,
religion, sex, age, disability, or national origin, or in the administration of justice.” 180 So far as the
Committee can discern, the DCMHCC does not discriminate against individuals who fit within
any of these protected classes. To the contrary, in many ways, the DCMHCC seems to be at the
top of the class in terms of mental health court programs that deal with individuals who suffer from
a disability—specifically, a severe mental illness—who commit criminal offenses.
Clearly additional community-based care providers and housing would greatly assist those
suffering from severe mental illness and might prevent many of them from becoming justiceinvolved in the first place. Similarly, additional police training and resources can assist in helping
those suffering from a mental illness receive treatment in the community and in reducing
recidivism rates among offenders with mental illness. Programs such as the Metropolitan Police
Department’s (MPD) pre-arrest diversion (PAD) program should be encouraged and adequately
funded.
With respect specifically to the DCMHCC program, the DC Advisory Committee has several
recommendations for the U.S. Commission on Civil Rights to consider as ways to potentially
improve the system or which warrant further study.
Recommendation 1:
Encourage the continued funding and operation of the DCMHCC and suggest that the DCMHCC
or an interested academic institution create a long-term tracking system for participants in the
DCMHCC, periodically measuring their status (e.g., following the 1st, 2nd, and 5th years) after
completion of the program. Have the long-term tracking include both static factors (e.g., age, race,
sex, etc.) and dynamic factors (e.g., residence status, substance use, etc.), if possible.
Recommendation 2:
Urge the U.S. Attorney’s Office to consult with prosecutors in other districts regarding their
experiences with mental health courts and review the eligibility criteria annually to determine
whether to expand the eligibility for participation in the DCMHCC program. Such a re-evaluation
of the eligibility criteria for offenders suffering from severe mental illness, who could benefit from
participation in the DCMHCC program, may be particularly appropriate now in light of the added
risk of infection by the coronavirus pandemic to those who are incarcerated.
Recommendation 3:
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Encourage, to the extent possible, community-based care programs to promote long-term goals of
providing housing, education, counseling, and employment services to those with serious mental
illness, including individuals who have recently been released from, or otherwise involved in, the
criminal justice system.
Recommendation 4:
Urge the DCMHCC, in consultation with the Department of Behavioral Health (DBH), to devise
standards, to the extent possible, for assessing the quality of care provided by service providers for
DCMHCC participants and develop schedules for conducting such assessments.
Recommendation 5:
Urge the DCMHCC to examine the standards it uses, comparing them with the “essential”
standards recommended for use by the Council of State Governments and specifically assessing,
preferably in a written report, any discrepancies.
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Prepared Written Statement on Mental Health Courts,
Mental Illness, and the Criminal Justice System
My name is Lea Johnston. I am a Professor of Law at the University of Florida
Levin College of Law. I specialize in the intersection of mental health and criminal law and
procedure. The views I express in this testimony are my own and do not represent any
official position of the University of Florida.
I wish to thank Chairman John Malcom and the other Members of the D.C. State
Advisory Committee of the U.S. Commission on Civil Rights for the opportunity to discuss
the relationship between mental illness and crime, the efficacy of mental health courts
(MHC), the adequacy of due process safeguards for persons referred to MHCs, and
possible ways to improve MHCs in general and in the District of Columbia in particular.
While I am not able to fully discuss all of these matters in my testimony, I will touch on
each of them and provide footnotes to published articles and books expanding on specific
points.
I have spent the last eight years studying MHCs and the relationship of mental
illness to criminal behavior. 1 My years of study lead me to believe that, if the Committee
seeks to address the mental health needs of the D.C. community, investing in MHCs is not
the answer. MHCs are resource-intensive, serve few people, tend to have high termination
rates, may be net-widening (meaning they widen the net of social control over offenders
who would not otherwise have been processed by the criminal justice system), and may
exact more punitive sentences than the traditional justice system. They are also founded on
the erroneous and scientifically unsound notion that mental illness is a significant, direct
contributor to criminal activity. By generating anecdotes of successful intervention, these
courts allow stakeholders to paper over two serious problems-unmet mental health needs
in the community, and mental illness in the criminal justice system-and avoid deeper
investment and structural change. Finally-particularly in areas like D.C. where "access to

I have written three articles relevant to the Committee's current business: E. Lea Johnston, Theorizing
Mental Health Courts, 89 WASH. U. L. REV. 519 (2012); E. Lea Johnston & Conor P. Flynn, Mental Health
Courts and Sentencing Disparities, 62 VILL. L. REV. 685 (2017); and E. Lea Johnston, Reconceptualizing
Criminal Justice Reform for Offenders with Serious Mental 11/ness, 71 FLA. L. REV. 515 (2019). I would be
happy to make these articles available to the Committee upon request.
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