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Introduction

In 1957, President Dwight D. Eisenhower signed into law the Civil Rights Act of 1957, which,
among other things, created the U.S. Commission on Civil Rights.! The Commission is an
independent, bipartisan federal agency charged with studying alleged discrimination or
deprivations of civil rights and enhancing the enforcement of the equal protection of the laws
because of race, color, religion, sex, age, disability, or national origin, or in the administration of
justice.? Congress charged the Commission to “establish at least one such [advisory] committee in
each State and the District of Columbia composed of citizens of that State or District” to collect
and provide information, findings, and recommendations to the Commission about issues of civil
rights in their respective states.?

On November 7, 2019, the District of Columbia Advisory Committee convened for a public
hearing to consider the intersection of mental health and criminal justice and to evaluate the
effectiveness of the District of Columbia Superior Court Mental Health Community Court
(DCMHCC), one of several diversion programs provided by the D.C. court system. The
Committee heard from the following mental health court experts, which included academics and
practitioners, and D.C. stakeholders:

Prof. Richard Boldt, University of Maryland Carey School of Law

Prof. Kelli Canada, Associate Director of Research School of Social Work, University of Missouri
Prof. E. Lea Johnston, University of Florida Levin College of Law

Prof. Susan McMahon, Georgetown University Law Center

Mr. Terrence D. Walton, Chief Operating Officer, National Association of Drug Court
Professionals

Ms. Kelly O’Meara, Executive Director, Strategic Change Division, Metropolitan Police
Department

Mr. Stephen Rickard, Chief, General Crimes Section, D.C. U.S. Attorney’s Office

Laura L. Rose, Esq., Mental Health Specialist for the Trial Division, Public Defender Service for
DC

Gregg Baron, Esq., Defense Counsel

Hon. Ann O’Regan Keary, Senior Judge, DC Superior Court
Ms. Cleonia Terry, Coordinator, Mental Health Community Court, DC Superior Court

! Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634.
242 U.S.C. §1975a.

342 U.S.C. §1975a(d).



Mr. Jeffrey Wright, Treatment Program Manager, Pretrial Services for the District of Columbia
Dr. David Freeman, Chief Clinical Officer, Community Connections, Inc.
Ms. Christy Respress, Executive Director, Pathways to Housing DC

Mr. Andre Gray, Peer Navigator, Disability Rights DC’s DC Jail and Prison Advocacy Project at
University Legal Services

Additionally, Prof. Allison Redlich, Professor of Criminology, Law & Society, George Mason
University, submitted written testimony which was read into the record but was unable to attend
the public hearing.

The Committee also heard from Anthony Ellis and Tania Taylor; two members of the public who
were graduates of the DCMHCC.

Prior to the November hearing, several members of the Advisory Committee went to the D.C.
Superior Court to observe some proceedings before the DC Mental Health Community Court
(DCMHCC). During that time, the Committee observed some participants graduate from the
program after successfully completing all the requirements, others who were remanded to Superior
Court having been unsuccessful in completing the program, and one participant who needed
medical attention immediately prior to his hearing.

This report will provide relevant background information about the issue and the DCMHCC,
describe the relatively new pre-arrest program that has been instituted by the Metropolitan Police
Department (MPD), detail how the DCMHCC works, consider criticisms of mental health courts
offered by some experts, analyze how the DCMHCC is doing, examine service providers’
perspectives, and offer some recommendations by the Committee.

Background: Defining the Problem

Prof. McMahon began her testimony by recounting the story of 24-year-old Virginia resident
Jamycheal Mitchell, who was diagnosed with bipolar disorder and schizophrenia in his youth. He
was arrested for minor theft when he stole a $5 bag of potato chips from the corner store and then
sent to a mental health facility for a competency evaluation. The facility was, unfortunately,
overbooked. For four months, he waited in an isolation cell at Hampton Road Jail, began to wipe
feces on the walls, and eventually starved to death.* Tragedies like these are unfortunate and more
common than one might imagine. Jamycheal’s story illustrates a problem that is also all too real—
the disproportionate representation of individuals diagnosed with a mental disorder in the criminal
justice system.

4 Susan McMahon, Professor of Law, Georgetown University Law Center, Washington, D.C., testimony, Briefing
Before the District of Columbia Advisory Committee to the U.S. Commission on Civil Rights, Washington D.C.,
Nov. 7, 2019, pp. 34-36 (hereafter DC Briefing).



Prof. Boldt noted that there has been a significant decline over the last half-century in the reliance
on large state hospitals to care for persons diagnosed with a severe mental illness.’ Unfortunately,
a large portion of these individuals, who otherwise would have been hospitalized, end up in the
criminal justice system.® The criminal justice system, however, is not well-prepared to care for the
needs of this vulnerable population.’

Prof. Canada testified that according to the National Alliance of Mental Illness (NAMI), “when a
person in the U.S. has a mental health crisis, they are more likely to encounter law enforcement
than a mental health professional.”® The National Institute of Mental Health reports that 18.9% of
adults in the United States possess a mental illness, and over half of all prisoners are reported to
possess some form of mental illness. ° Estimates show “56% of State prisoners, 45% of Federal
prisoners, and 64% of jail inmates™ in localities have a mental illness.!® The District of Columbia
is not an exception to this rule. According to Prof. McMahon, citing a 2013 Washington Post
article, “as of 2013, forty percent of incarcerated people at DC’s Central Detention Facility...
suffered from some form of mental illness.”!!

Ms. Rose, a mental health specialist for the agency charged with maintaining and monitoring
federal prisons and inmates, stated that three percent of their current inmates require regular mental
health treatment, compared to 30 percent in California, 20 percent in Texas, and 34 percent in the
DC jail and correction treatment facility.!? In 2015, the Chief Psychiatrist for the Federal Bureau
of Prisons (BOP, Bureau), after discussions with the in-residence psychiatry services at multiple
prisons, estimated that around 40 percent of federal inmates have some form of mental illness.'?

3 Richard Boldt, T. Carroll Brown Professor of Law, University of Maryland Carey School of Law, Baltimore, MD,
Testimony, DC Briefing, pp. 14-15.

8 Ibid.
7 Ibid.

8 Kelli Canada, Associate Professor and Associate Director of Research, School of Social Work, University of
Missouri, Columbia, MO, DC Briefing, p. 21.

° “Prevalence of Any Mental Illness.” National Institute of Mental Health, last modified February 2019,
https://www.nimh.nih.gov/health/statistics/mental-illness.shtml (accessed September 2, 2020).

19 Doris J. James and Lauren E. Glaze, Mental Health Problems of Prison and Jail Inmates (Washington, D.C.:
Bureau of Justice Statistics, 2006) (The findings in this report were based on data from personal
interviews with State and Federal prisoners in 2004 and local jail inmates in 2002).

! Susan McMahon, Written Statement for the DC Briefing, at 2 (hereafter McMahon Statement), citing Aaron C.
Davis, Report: Rash of Suicides at D.C. Jail Points to Deep Problems with Inmate’s Mental Health Care, WASH.
PosT, Nov. 7, 2013.

12 Laura L. Rose, Esq., Mental Health Specialist for the Trial Division of the Public Defender Service for D.C.,
Washington, D.C., Testimony, DC Briefing, p. 120.

13 U.S. Department of Justice, Office of the Inspector General, Review of the Federal Bureau of Prisons’ Use of
Restrictive Housing for Inmates with Mental Illness, July, 2017, pp. i-iii,
https://oig.justice.gov/reports/2017/e1705.pdf.



In addition to the Bureau’s underreporting of inmates with a mental health condition, the BOP is
underfunded in providing the services that are required for this vulnerable population.'* In 2014,
a new mental health treatment policy required the BOP to increase its mental health care
standards.' Since the implementation of that policy, the number of inmates receiving mental
health treatment has declined by 30 percent.!® Local jails usually don’t perform much better; a
study demonstrated that in local jails across the country, only one-third of inmates who require
mental health treatment receive it.!”

The problem of the “revolving-door” of defendants with mental health conditions cycling in and
out of the criminal justice system is quite common. Mr. Wright reported that 62 percent of
defendants in the DC system with a self-reported mental illness pose a high or very high-risk of
re-arrest or failure to appear in court.'® Only 31% of all other defendants pose that same risk. !
Defendants with mental health conditions usually require more resources and additional contact
with case managers to follow their probationary or court-ordered tasks and are also significantly
more likely to violate their terms of probation, which leads them back into the criminal justice
system.?’ Unfortunately, defendants with a mental health condition are at a higher risk for
recidivating, usually for reasons directly and indirectly related to their mental health condition.

Unfortunately, people who suffer from mental illness have become residents of our criminal justice
institutions, and the criminal justice system has a particularly detrimental effect on incarcerated
individuals with a mental health diagnosis. According to Prof. Canada, correctional officers
generally report that they don’t have adequate knowledge or training to monitor inmates with
mental illness, and the general “command and control” structure that is typically used is
problematic for people in crisis.?! This leads to a heightened risk for inmates with mental illness
who do not receive adequate treatment as they are more likely than other inmates to be placed into
solitary confinement, and to suffer abuse and neglect from correctional officers and other
inmates.?? For example, in Pennsylvania and South Carolina, “a prisoner with a mental health

14 Rose Testimony, DC Briefing, pp. 126-27; see also, Christie Thompson Eldridge and Taylor Elizabeth Eldridge,
Mental Health Crisis in Federal Prisions, The Marshall Project (Nov. 21, 2018),
https://www.themarshallproject.org/2018/11/2 1/treatment-denied-the-mental-health-crisis-in-federal-prisons.

15U.S. Department of Justice, Federal Bureau of Prisons, Treatment and Care of Inmates with Mental Illness, May,
2014, https://www.bop.gov/policy/progstat/5310_16.pdf.

16 U.S. Department of Justice, Review of the Federal Bureau of Prisons, p. iii.
17 Canada Testimony, DC Briefing, p. 22.

18 Jeffrey Wright, Treatment Program Manager, Pretrial Services for the District of Columbia, Washington, D.C.,
Testimony, DC Briefing, pp. 205-06.

19 Ibid.
20 Ibid; see also Canada Testimony, DC Briefing, p. 23.
2l Canada Statement, at 3.

22 McMahon Testimony, DC Briefing, pp. 23-24.



condition is twice as likely to be placed in solitary confinement” than a prisoner without one.?’
While in solitary confinement, one prisoner mutilated his genitals and another smeared feces on
himself.?* As Prof. McMahon emphasized, “jail is possibly the worst place for a person living with
a mental illness to be.”?

Pre-arrest Diversion PROGRAM

As stated above, according to the National Alliance on Mental Illness (NAMI), a person having a
mental health crisis in the U.S. is more likely to encounter a law enforcement officer than a mental
health professional.?® How police officers interact with someone in crisis and what resources are
available to officers to assist such persons can affect the quality and outcome of that interaction.
Prof. Johnston suggested, for instance, that following a Crisis-Intervention-Training model that
“emphasized de-escalation rather than establishing control over the individual” could be a helpful
step to ensure that the individual in crisis doesn’t overact and become violent or worrisome with
the officer.?’ This training should include educating officers on different forms and symptoms of
mental illnesses, how to identify them, and the best de-escalation techniques to use for someone
in crisis.?®

Likewise, more education on mental illnesses and de-escalation techniques should not be the only
resources law enforcement authorities have to address these issues.?’ Several panelists also
suggested alternative destinations for officers to transfer an individual in crisis, rather than to the
police station or the emergency room. This alternative could divert the number of people in crisis
from becoming involved with the criminal justice system.>°

The Metropolitan Police Department (MPD) has, in fact, been providing Crisis Intervention
Training (CIT) to its officers and implementing the Sequential Intercept Model (SIM), a method
for law enforcement and practitioners to divert people with mental illness from becoming justice-
involved, D.C. area. Ms. O’Meara testified that “[y]ear after year, MPD interacts with hundreds or

23 McMahon Statement, at 3, citing “Callous and Cruel: Use of Force against Inmates with Mental Disabilities in US
Jails and Prisons,” Human Rights Watch, https://www.hrw.org/report/2015/05/12/callous-and-cruel/use-force-
against-inmates-mental-disabilities-us-jails-and#.

24 McMahon Statement, at 3.

25 McMahon Testimony, DC Briefing, p. 35.

26 Canada Testimony, DC Briefing, p. 21.

27 E. Lea Johnston, Professor of Law, University of Florida Levin College of Law, Gainesville, FL, Testimony, DC
Briefing, p. 83.

28 Ibid.
2 Boldt Testimony, DC Briefing, p. 85.
30 Ann O’Regan Keary, Senior Judge, DC Superior Court, Washington, D.C., Testimony, DC Briefing, pp. 242-43.

5



even thousands of individuals facing persistent and severe mental health issues.”*! She added,
“[m]any encounters do not end in arrest, while others result in arrest for low-level offenses with a
low probability of prosecution.”*? Further, MPD would have no way of knowing what had
happened after the initial arrest until the person would end up back on the street.>* Regardless of
the outcome, these individuals were no closer to receiving the mental health treatment they needed
and consequently, a cycle ensued where people with mental illness were frequently criminally
involved and released back onto the streets.

Realizing that there were few options for low-level offenses committed by individuals suffering
from severe mental illness, in 2018, MPD, in partnership with the Department of Behavioral Health
(DBH) and the Department of Human Services (DHS), launched its pre-arrest diversion program,
which helps to provide behavioral health services, improvements in housing stability, access to
other supportive services, and education and employment support.>* The program intends to
provide a “one-stop-shop” for officers, so they don’t have to go through the additional hassle of
calling Behavior Health or other agencies to attempt to help people whom they encounter who are
in crisis.*® So far, the program has been successful,* and it is expanding.’’

In addition to creating and offering the pre-arrest diversion program services, MPD has trained
more officers utilizing the crisis intervention model of training.*® Currently, MPD has over 800
officers trained in the model.>* One impediment to training more officers is that time dedicated to
training officers is time they are off the streets, temporarily reducing the MPD’s headcount.*
Additional police departments with overlapping jurisdiction in the District of Columbia, such as
the D.C. Housing Police, have also participated in the training.*!

31 Kelly O’Meara, Executive Director, Strategic Change Division, Metropolitan Police Department, Washington,
D.C., Testimony, DC Briefing, p. 109.

32 Tbid.

3 Ibid., 116.

3 Ibid., 110-11.

3 Ibid., 141.

36 O’Meara stated that as of December 31, 2018, two-thirds of participants had been reconnected to treatment or
provided a higher level of care, one-third were provided housing, and one-half were able to secure documentation
they needed for other services. She added that over 200 individuals who were initially unwilling to enroll in the
program had changed their minds and been helped, and that their response has been “extremely positive.” Ibid., 112-
13.

37 Ibid., 139-41.

38 Ibid., 164.

3 1bid., 173.

40 Ibid., 166-67.

4 Ibid., 169.



In a letter dated April 27, 2020, Dr. Richard Bebout, the Deputy Director of Adult Services for
DBH, provided additional information about the pre-arrest diversion program. He wrote: “In 2019,
DBH created a new, consolidated Community Response Team (CRT) that consisted of DBH’s
homeless outreach team, a pilot pre-arrest diversion (PAD), and the mobile crisis team. [omitted]
DBH is cognizant that mental illness is a risk factor for homelessness and criminal justice
involvement. Consequently, DBH prioritizes funding housing development for consumers
(capital), supportive services in Permanent Supportive Housing, and roughly $10,000,000.00
annually in rental assistance. DBH is working to align its housing investments with Homeward
DC 2.0, the Mayor’s strategic plan to end chronic homelessness in the District. DBH is also
coordinating with the District of Columbia Interagency Council Agency on Homelessness and
government and non-government partners to leverage appropriate housing resources for DBH

consumers.”*?

He continued: “The PAD function is integrated into the CRT. As such, the CRT staff co-respond
with police to identify and divert individuals engaged in petty criminal offenses into needed
behavioral health care. Additionally, DBH contracts with Pathways to Housing DC to provide
urgent psychiatric care at the D.C. Superior Court. [omitted] DBH also provides training and
education to its provider network on evidence-based practices for individuals with behavioral
health issues and criminal justice involvement to address risk factors known as criminogenic
needs, including thought patterns that can be modified through highly targeted cognitive
behavioral therapy strategies. Data are not yet available.”*’

Dr. Debout further stated: “DBH’s CRT responds to emergency calls for psychiatric evaluation or
support twenty-four (24) hours a day, seven (7) days a week both with and without co-responders
from MPD. DBH also operates a call center known as the Access Help Line (1-888-7WE-HELP)
that is open twenty-four (24) hours per day, seven (7) days per week to provide crisis counseling
and linkage to the provider network. Finally, DBH trains MPD officers in CIT, the national best
practice model, so that officers may become certified Crisis Intervention Officers (CIO) and can
be deployed to 911 calls where there is a suspected psychiatric component. CIO officers respond
across precincts, are trained to recognize signs and symptoms of mental illness and to use
specialized communication and de-escalation strategies.”**

42 Dr. Bebout also addressed some of the efforts undertaken by Behavioral Health to address the housing needs of
those who are being released from jail, stating: “DBH houses three (3) staff in the READY Center, an inter-agency
resource center anchored at the Department of Corrections (DOC) and located outside of the D.C. Jail. At the
READY Center, DBH staff contact all jail residents on the short-term release list during the thirty (30) days prior to
their release to assess their behavioral health needs and to link individuals to CSAs and Substance Use Disorder
(SUD) treatment resources upon release. DBH staff also review the daily intake list provided by DOC to advise
Unity Health Care, the DOC Comprehensive Health Services Contractor, about which individuals were previously
connected to a DBH provider to ensure continuity of care.” See Letter of April 27,2020 from Dr. Richard Bebout,
Deputy Director, Adult Services, Department of Behavioral Health, District of Columbia. See Appendix 4.c of this
Report.

+ Ibid.

“ Ibid.



When measures fail to divert the person with mental illness from becoming justice-involved, the
mental health courts function as an alternative to a traditional court with the aim of providing
treatment for the people with mental illness, which, in turn, will hopefully keep them from
becoming justice-involved in the future. The next section will cover how the mental health court
operates in the District of Columbia.

DC Mental Health Court: How the Process Works

In 2007, attempting to address the growing problem of people with severe mental illness becoming
involved in the criminal justice system, the Superior Court of the District of Columbia
implemented a new treatment court, the DC Mental Health Community Court (DCMHCC).*®
Judge Keary, one of the co-founders of the DCMHCC, described it as originally a “predisposition
program only and it was aimed at diverting seriously and persistently mentally ill persons out of
the misdemeanor calendar... and getting individuals engaged in mental health treatment.”*®

The DCMHCC operates similarly to other special treatment courts, such as juvenile or drug courts,
and has been, according to Judge Keary, a great success, benefitting thousands of defendants who
have participated and completed the program.*’ Judge Keary stated that the initial focus of the
program was on misdemeanor offenders because many of them had “a high volume of arrests” and
the “revolving door” for such offenders was “very high.”*

In 2011, the Pretrial Services Agency (PSA), in partnership with the DC Superior Court, the U.S.
Attorney’s Office (USAO), and the defense bar, expanded the eligibility of the DCMHCC to
include certain non-violent felony offenders, who were previously barred from participation.*’
Although exceptions can be made, “absent extraordinary circumstance,”*® individuals charged
with violent felony offenses are generally ineligible for participation.”! However, as of 2017,

4 Keary Testimony, DC Briefing, p. 184.
46 Ibid., 195-96.
47 Ibid., 185.

4 Judge Keary, citing Ms. Terry, added, “you could go into mental health court with up to six cases. It is not unusual
that a misdemeanor defendant who picks up one theft charge then misses a court hearing and then gets a separate
charge of failure to appear, or they go back to the CVS where they committed the theft and they get a contempt
charge for violating a stay-away [order] that might have been imposed when they were released, or they pick up
another theft charge.” Moreover, she stated, “many people feel that misdemeanor offenses are gateway offenses to
more serious offenses.” Keary Testimony, DC Briefing, pp. 237-38.

4 “Mental Health Community Court.” Pretrial Services Agency for the District of Columbia,
2014, https://www.bop.gov/policy/progstat/5310_16.pdf.

30 Stephen Rickard, Chief, General Crimes Section, The United States Attorney’s Office for the District of
Columbia, Testimony, DC Briefing, p. 143.

St bid., 152.



Superior Court judges can include treatment and supervision administered by the DCMHCC as
part of the sentence imposed on such offenders. >

The process begins once a defendant has been charged with a crime. The U.S. Attorney’s Office
determines if the defendant is eligible to be transferred from either the U.S. Misdemeanor
Community Court calendar or the Felony 2 criminal calendar to the DCMHCC calendar.> The
U.S. Attorney uses specific criteria to determine a defendant’s eligibility.>* The defendant must be
charged with a misdemeanor offense or certain non-violent felony offenses; be under supervision
by the Specialized Services Unit (SSU), a specially trained subgroup of the Pretrial Services
Agency °; have a verified “serious and persistent” mental illness; be connected to mental health
treatment; receive drug testing and treatment, at the direction of PSA, test negative for all drugs
including marijuana; be “competent”; have the approval of the U.S. Attorney; and enter into a
Deferred Plea or Prosecution Agreement, aka Deferred Sentencing Agreement (DSA), or
Amended Sentencing Agreement (ASA) as determined by the U.S. Attorney.>

In the case of a DPA, a defendant is not required to enter a guilty plea to participate in the program,
and the case is dismissed upon successful completion.>’ In the case of a DSA, a defendant is
required to enter a guilty plea, but the plea is vacated and the charges are dismissed if the defendant
successfully completes the program.>® In the case of ASA, which is usually required in all felony
cases, a defendant must enter a guilty plea, but with an agreement that if the defendant successfully
completes the program, the charge will be reduced to a misdemeanor, and the defendant will be
sentenced to probation.> Defendants who enter into a DPA who fail to complete the program are

32 Ibid., 175-76; see also Cleonia Terry, Coordinator, Mental Health Community Court, D.C. Superior Court,
Testimony, DC Briefing, pp. 322-24.

53 “Mental Health Community Court Case Management Plan.” D.C. Courts, p. 2,
https://www.dccourts.gov/sites/default/files/matters-
docs/MentalHealthCommunityCourtCaseManagementPlan.pdf (accessed September 2, 2020).

54 Ibid.

55 As Mr. Wright testified, “[w]e have three specialized supervision teams and they’re comprised of officer who
have had special training on dealing with the mentally ill, along with three licensed independent social workers who
are available to consult with our team members relating to substance use disorder issues, so that’s how the teams are
broken down.” Wright Testimony, DC Briefing, p. 216.

%6 Ibid; see also “Mental Health Community Court Case Management Plan,” p. 3,

https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).

57 “Mental Health Community Court Case Management Plan,” p. 3,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).

58 Ibid.

59 Ibid.



referred to the regular criminal court for further proceedings, and defendants who enter into either
a DSA or an ASA and who fail to complete the program are referred for sentencing by the
DCMHCC judge assigned to the case.®® As Mr. Rickard explained, the DCMHCC is a diversion
program, but, if the defendant does not wish to follow through on his commitment to use the
provided services and comply with the terms of the agreement, the U.S. Attorney has no other
choice but to prosecute the case. !

If the defendant fails to meet all of these criteria or has a pending domestic violence or dangerous
felony charge, is in jail or prison, or has certain disqualifying convictions in the past decade or is
on parole or probation for a violent felony charge, he or she will not be eligible to enroll in the
DCMHCC.%? Mr. Baron testified, though, that there is frequent interaction between defense
attorneys and prosecutors discussing client eligibility for the DCMHCC program and that defense
attorneys occasionally ask the judge to have the defendant screened for enrollment into Specialized
Supervision Unit supervision, so that the defendant may then become eligible for the DCMHCC.®
Mr. Rickard agreed and added someone from Pretrial Services Agency will contact the prosecutor
and suggest that a defendant is eligible for supervision by the Specialized Supervision Unit and
should be referred to the DCMHCC.% Mr. Rickard also stressed that the opinions of victims are
taken into consideration before a referral to the DCMHCC is made.®

Once the U.S. Attorney deems the defendant eligible, the defendant must then demonstrate to the
judge that he is linked to, and actively engaged in, mental health treatment, and has tested negative
for drug use.®® Although the defendant does not have to pass the initial drug test to enroll in the
DCMHCC, the defendant must pass a drug test to qualify for any benefits from the agreement,
including having a charge reduced or dismissed.®” The defendant will then be offered an

0 Ibid., 3-4.

6! Rickard Testimony, DC Briefing, p. 180.

62 Ibid.; see also “Mental Health Community Court Case Management Plan,” p. 3,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).

% Gregg Baron, Esq., Defense Counsel, Testimony, DC Briefing, pp. 134-35.

% Rickard Testimony, DC Briefing, p. 144.

% Ibid., 153.

% Canada Testimony, DC Briefing, p. 22; see also “Mental Health Community Court Case Management Plan,” p. 3.,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunity CourtCaseManagementPlan.pdf
(accessed September 2, 2020).

7 Terry Testimony, DC Briefing, p. 243; see also, “Mental Health Community Court Case Management Plan,” p. 3,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf

(accessed September 2, 2020).
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opportunity to enter into a treatment program.®® If the defendant agrees, he or she must remain in
the program for at least four months and appear before the judge approximately every 30 days to
monitor progress.® While in the DCMHCC, the defendant is also expected to meet weekly with a
DCMHCC case manager to review the defendant’s progress and to become better connected with
mental health facilities and treatment centers offered by DBH.”°

Criticisms of Mental Health Courts

Several of the general experts who testified before the panel were skeptical about the effectiveness
or utility of mental health courts at all, contending that in many instances they do more harm than
good. While acknowledging that they had only limited knowledge of how the mental health court
operates in the District, they pointed out problems that have been encountered and issues that have
been raised about mental health courts across the country.

Prof. Boldt testified”! that while mental health courts may help some individuals, preliminary
research suggests that participants in such programs may end up experiencing more, not less,
criminal justice involvement, confinement, or supervision.”” He believes that using “a single
hybrid institution” to perform both a punitive and therapeutic function “is fraught with risks”
because the ends served by punishment are often “far removed from, and sometimes inconsistent
with providing treatment and other services to offenders.””

In addition to the fact that many problem-solving courts do not have a formal system for when to
impose sanctions, and often fail to document when they are imposed, Prof. Boldt argues that some
participants who fail at treatment, which can often be the result of “poor treatment matching,” are
subjected to “augmented punishment” imposed by a judge “whose capacity for formal fairness has
been compromised by problem-solving informality.”’* In light of these and other concerns, Prof.
Boldt thinks that the “better approach” for policymakers would be to invest more resources “in
programs designed to divert low-risk offenders out of the criminal system, and into therapeutic
and other social services in the community,” rather than problem-solving courts.” He also believes
that in order to address this problem, there must be “transitional housing, structured care, [and]

68 «“Mental Health Community Court Case Management Plan,” p. 5,
https://www.dccourts.gov/sites/default/files/matters-docs/MentalHealthCommunityCourtCaseManagementPlan.pdf
(accessed September 2, 2020).

% Canada Testimony, DC Briefing, p. 22; see also Keary Testimony, DC Briefing, p. 187.

70 Keary Testimony, DC Briefing, p. 188.

"I Boldt Testimony, DC Briefing, pp. 13-20.

2 Ibid., 16.
3 1bid., 16-17.
"#1bid., 17, 19.
5 Ibid., 19.
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assertive community treatment of people who are decompensating.”’® Although he added that
mental health courts could enjoy some success if they used risk-needs assessments to target “a
limited group of very high-risk offenders.””’

Prof. Johnston testified”® that in her view, mental health courts, which are expensive and resource-
intensive and tend to have high termination rates, should not focus on individuals charged with
misdemeanor offenses.’”” She noted that “decades of science have shown that mental illness is not
a direct significant contributor to crime,” but that individuals with mental illness have a higher
concentration of other criminogenic risks and needs, such as substance abuse, homelessness,
antisocial thinking and associates, poor family support, unemployment, and lack of education.°
Moreover, she identified several potential problems with mental health court programs. Among
them is “net widening,” that is an increase in the number of people with mental illnesses being
treated in the criminal justice system because of the existence of mental health programs.®! This
can happen in several ways. For example, individuals with mental illnesses facing minor criminal
charges may be induced to participate in a mental health court program when, in all likelihood,
they would have received no jail time or had their charges dismissed had they remained in the
regular court system.®? These individuals may end up under court supervision for a significant
period of time, and some may end up being prosecuted and incarcerated if they fail to complete
the requirements of the program.®? According to Prof. Johnston, “mental health court termination
rates are typically very high,”® and “termination may result in punitive sentences.”> Further,

76 Tbid., 54-55.
77 Tbid., 65-66.
78 Johnston Testimony, DC Briefing, pp. 26-37; see also Johnston, Statement, at 8-9.

7 Johnston Testimony, DC Briefing, p. 27.

80 Tbid., 63-64.

81 Ibid., 29.

82 Prof. Johnston cited a 2015 study that reviewed follow-up data on “six years of non-completers from a pre-
adjudication mental health court.” The study found that after leaving a mental health court program, almost sixty-
four percent of non-completers, those who failed to maintain the requirements to remain enrolled in the DCMHCC,
had their charges dismissed because they didn’t merit prosecution in the first place. Johnston Testimony, DC
Briefing, pp. 29-30.

% Ibid., p. 33.

84 Prof. Johnston referenced a recent meta-analysis that looked at 24 studies published between 2004 and 2014
which found that nearly half of the participants in mental health courts failed to graduate. Ibid., 31. Similarly, Prof.
Redlich cited three studies that found that 42 percent of the participants in the D.C. MHCC did not graduate. Alison
Redlich, Professor of Criminology, Law & Society, Prepared Written Statement, Read by Chairman into the record
Jfor DC Briefing, transcript, pp 29-30 (hereafter Redlich Statement at DC Briefing.

85 Prof. Johnston conducted a study where she compared the sentences imposed by mental health courts to those
imposed by traditional courts across twelve categories of criminal offenses. She found that mental health court
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because of the availability of treatment through mental health courts, some police officers may
arrest individuals who commit minor offenses and who are in need of treatment who otherwise
would not have been arrested.®® Similarly, family members may report illusory crimes
“committed” by loved ones suffering from a mental illness in order to get them treated,®” and
individuals may themselves decide to commit crimes in order to get treatment that they have been
unable to obtain by themselves in their community.

In general, Prof. Johnson stated that she “would have serious reservations about investing funds in
a mental health court, especially one that admits misdemeanants, as opposed to investing in
community health services, or pre-adjudication diversion.”%® She would limit mental health court
participation to “high-risk, deeply involved individuals who otherwise would go to prison, who
are charged with felonies.”®’

Prof. McMahon testified®® that while the DC Mental Health Community Court (DCMHCC) is
“much larger than many health courts in this country,” and “has done some excellent work in
moving people into treatment options,” it “will make only a small dent in the problem, and in some
ways could make it worse.”®! She believes that “focusing solely on mental health courts as the
only solution to our mental health crisis” can encourage officials to arrest more people for minor
charges, like Jamycheal Mitchell, and that it would be better “to divert most individuals in crisis
from the criminal justice system altogether.”*? Prof. McMahon believes it also would be far better
to invest more in community health treatment.®?

In that regard, several of the panelists referred to the Sequential Intercept Model (SIM), which
outlines several off-ramps for individuals suffering from mental illness before they become justice-

sentencings exceeded traditional courts by more than a year, are more likely to send misdemeanants to prison rather

than probation, and are more likely to grant consecutive, as opposed to concurrent, sentences to misdemeanants with
multiple convictions. Johnston Testimony, DC Briefing, p. 31.

8 McMahon Testimony, DC Briefing, p. 38.

87 For example, Prof. Johnston recalled a time where a 42-year-old schizophrenic living with his parents was turned

into the police by them, claiming their son struck the father. The parents’ hope was that if their son was involved

with the criminal justice system, he could finally get the treatment he needed through a mental health court program.
Ibid., 74.

88 Ibid., 32.

% Ibid., 62.

% McMahon Testimony, DC Briefing, pp. 33-37.
°l'Ibid., 34, 36.

%2 Ibid., 39.

% Ibid., 93.
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involved, as providing the means to the “gold standard” of care for persons in crisis.”* This model
is composed of six community intercepts that progressively work to re-integrate a person in crisis
back into society by providing critical support early and maintaining that support, if necessary.”
The design of the model is to provide assistance to an individual with mental illness at any stage
of their involvement with the justice system.”®

In a written statement that was read into the record, Prof. Redlich testified that while studies
indicate that graduates of the DCMHCC are less likely to recidivate, a significant percentage of
participants do not graduate.”” Moreover, her own research has led her to conclude that “significant
minorities of mental health court participants would likely not have met the threshold for
adjudicative competence, despite being presumed to have done so, and despite having pled guilty
to enroll in the courts.””® She also believes that the DCMHCC case management plan contains too
much legalese and is unlikely to be understood by most individuals who must decide whether to
volunteer to participate in the program.®’

% Boldt Testimony, DC Briefing, pp. 85-87; see also Johnston Testimony, DC Briefing, pp. 82-83, Terrance D.
Walton, Chief Operating Officer, National Association of Drug Court Professionals, Alexandria, VA, Testimony,
DC Briefing, pp. 83-84.

% “The Sequential Intercept Model: Advancing Community-Based Solutions for Justice-Involved People with
Mental Illness and Substance Use Disorders.” Policy Research Associates. The six intercepts are:

e Intercept 0 — Community Services: Mobile Crisis Outreach Teams and Co-responders: behavioral
health practitioners who can respond to a crisis or co-respond with law enforcement. Police-
friendly crisis services: an alternative to jail for officers to drop off a person in crisis.

e Intercept | — Law Enforcement: police training in Crisis Intervention and de-escalation tactics.

e Intercept 2 — Initial Detention/Initial Court Hearings: mental health and substance abuse screening.
“Data matching initiatives between the jail and community-based behavioral health providers.”
Pretrial supervision and diversion services to diminish rates of incarceration.

e Intercept 3 — Jails/Courts: DC MHCC and other treatment courts provide a means for those with a
serious mental illness and who are repeated criminal justice offenders to be diverted into
alternative treatment programs.

e Intercept 4 — Reentry: case managers are enlisted to create a transition plan for persons post-
release by tailoring to an individual’s needs. Providing access to medication and prescriptions
after release to assist with continuing treatment.

e Intercept 5 — Community Corrections: specialized community supervisors, recovery support and
benefits, housing, and competitive employment assistance. See Appendix 3.3.iv of this Report.

% Johnston Testimony, DC Briefing, p. 82.

7 Redlich Statement at DC Briefing, p. 37-42.

% 1bid., 40.

9 Ibid., 40-41. In her analysis, Prof. Redlich found that 69 percent of defendants claimed that they chose to enroll in
the mental health court system, while 60 percent of defendants claimed that they had not been told that the choice to
enroll was voluntary. Similarly, she found that the case management plan, which outlines the agreement between the
defendant and the prosecution, “is quite dense and seems to be written by legal professionals well-versed in the
law.”®® Most offenders, on the other hand, read at a 6™ grade level or lower, while the case management plan
requires at least an 11" grade reading level to fully understand. Finally, she said, the case management plan does not
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Prof. Canada noted that there appears to be a disparity in the outcomes of mental health court
participation between higher-risk, felony defendants, and low-risk misdemeanants. Prof. Canada
referred to a recent study conducted in Michigan that demonstrated that mental health court
participants with felony charges had a decline in recidivism rates post-exit, but that there was a
slight increase in recidivism rates post-exit for misdemeanant participants. %’ This study suggests
that the DCMHCC program may not reduce recidivism among misdemeanants and that pre-arrest
methods should be utilized instead. She also said that she hopes that many more people will be
diverted by pre-arrest options than is occurring today, and that more attention should be devoted
to providing stable housing, since “[m]any people who have mental illnesses and have criminal
justice involvement are being pushed to some of the more problematic neighborhoods in our
communities,” which, she said, “does not help their trajectory.”!%!

There were also some criticisms specifically about how the DCMHCC operates, mostly from
individuals who believe the criteria for admission into the program are too stringent, and that it
should be opened up to include individuals suffering from a severe mental illness who are charged
with violent felonies. !> Mr. Rickard stated that the U.S. Attorney’s Office does meet periodically
to discuss whether to revise the policy, and stressed that exceptions to the policy have been made
for special circumstances and that individual prosecutors have some discretion when it comes to
charging decisions.!®® Moreover, there have also been periodic “stakeholders’ meetings” where
policy issues have been discussed, that were attended by representatives of the U.S. Attorney’s
Office. !

But those criticisms of mental health court programs were not universal. Prof. Canada also
testified'® that diversion programs, including mental health courts, are necessary, and that
participation in such programs “does reduce recidivism in the months and years following mental
health court, even with people with mental illness and co-occurring substance use, which is a high-
risk population for recidivism.”!% She added that “[m]ental health court participants are less likely
to be homeless,” and that they “perceived improved stability, longer periods of sobriety, and

explain the possible downsides of enrolling in the mental health court system, calling into question the overall
fairness of the process and voluntariness of the defendant’s initial enrollment choice and implicating other potential
violations of the defendant’s civil rights. Redlich Statement at 2-3.

100 Thid., 105-06.

101 Thid., 98.

102 Rose Testimony, DC Briefing, p.118; see also Baron Testimony, DC Briefing, p. 131.
103 Rickard Testimony, DC Briefing, pp. 153-54, 158, 162.

104 K eary Testimony, DC Briefing, pp. 242-43.

105 Canada Testimony, DC Briefing, pp. 20-26.

106 1bid., 25.
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improved relationships with their family and friends.'”” Procedural justice and making positive
life changes may in part account for mental health court successes.”!%®

From the perspective of program participants, Prof. Canada believes that “support from mental
health court staff, the structure and accountability, access to treatment and services, and prompting
motivation to change are key components to improved mental health and reduced criminal justice
contact.”!%” As this report will highlight, the DCMHCC fares well in these areas, especially
compared to mental health court programs in other parts of the country.

Analysis of D.C. Mental Health Court

Mr. Walton, who served for several years as the Director of Treatment for the Pretrial Services
Agency for the District of Columbia (PSA), testified that even though there has been significant
growth in the number of adult and juvenile mental health courts in the last decade, most counties
in this country do not have one.!!” While overall, “mental health courts have been found to have a
modest effect on recidivism,” Mr. Walton noted that there have been “[o]ther positive outcomes
for completers includ[ing] reduced jail days, better treatment services, access, and connections.
That’s certainly been the case in DC.”!!!

Mr. Walton stated that he has examined problem-solving courts around the country and that when
it comes to mental health courts, he believes that “DC is different,” in that many of the concerns
expressed by some of the other panelists have been and are being addressed by the DCMHCC.!!?
For example, he stated that DC has ““a very robust pre-trial services agency,” which conducts risk-
needs assessments, has an on-staff behavioral health provider, and connects participants with
treatment services.'!3 He added that participants receive minimal supervision by trained personnel
in the Specialized Supervision Unit (SSU), and that judges in the DCMHCC run “the most
nurturing, caring, court room I’ve ever been in. And I’ve been all over the country.”!!*

107 Ibid, 26.
108 Ibid, 25.
109 Ibid., 25-26.

110 Walton Testimony, DC Briefing, pp. 42-49.

11 Ibid., 48.
12 Ibid., 71.

113 1bid., 67-68.
14 Ibid., 70.
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Mr. Walton suggested, though, that the DCMHCC establish standards in order “to minimize the
differences that happen when judges change, and coordinators leave.”!!> He added that it is also
unclear whether mental health courts are only treating those with a serious mental illness and
significant justice involvement.'!® Instead, some defendants have serious mental illness, but lack
the significant justice involvement, or the likelihood of such involvement.!!” Mr. Walton provided

115 Ibid., 81.
116 Ibid., 46.
17 Tbid.
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the Committee a copy of the standards created for mental health courts by the Council of State
Governments, ''® which he cited with approval.!!

Since its creation in 2007, local officials and researchers have attempted to measure the efficacy
of the DCMHCC. Although limited in scope because of the limited time frame and sample size,
as well as the transient nature of most program participants, these studies provide useful insights

118 “Improving Responses to People with Mental Illnesses: The Essential Elements of a Mental Health Court.”
Justice Center: Council of State Governments,
https://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/MHC Essential Elements.pdf (accessed September 2,
2020). The Council lists 10 “essential elements” that it believes all mental health courts should possess in order to be
beneficial. They are:

1. Planning and Administration — “A broad-based group of stakeholders representing the criminal justice,
mental health, substance abuse treatment, and related systems and the community guides the planning and
administration of the court.”

2. Target Population — “Eligibility criteria address public safety and consider a community’s treatment
capacity, in addition to the availability of alternatives to pretrial detention for defendants with mental
illnesses. Eligibility criteria also take into account the relationship between mental illness and a defendant’s
offenses, while allowing the individual circumstances of each case to be considered.”

3. Timely Participant Identification and Linkage to Services — “Participants are identified, referred, and
accepted into mental health courts, and then linked to community-based service providers as quickly as
possible.”

4. Terms of Participation — “Terms of participation are clear, promote public safety, facilitate the
defendant’s engagement in treatment, are individualized to correspond to the level of risk that the defendant
presents to the community, and provide for positive legal outcomes for those individuals who successfully
complete the program.”

5. Informed Choice — “Defendants fully understand the program requirements before agreeing to participate
in a mental health court. They are provided legal counsel to inform this decision and subsequent decisions
about program involvement. Procedures exist in the mental health court to address, in a timely fashion,
concerns about a defendant’s competency whenever they arise.”

6. Treatment Supports and Services — “Mental health courts connect participants to comprehensive and
individualized treatment supports and services in the community. They strive to use—and increase the
availability of— treatment and services that are evidence-based.”

7. Confidentiality — “Health and legal information should be shared in a way that protects potential
participants’ confidentiality rights as mental health consumers and their constitutional rights as defendants.
Information gathered as part of the participants’ court-ordered treatment program or services should be
safeguarded in the event that participants are returned to traditional court processing.”

8. Court Team — “A team of criminal justice and mental health staff and service and treatment providers
receives special, ongoing training and helps mental health court participants achieve treatment and criminal
justice goals by regularly reviewing and revising the court process.”

9. Monitoring Adherence to Court Requirements — “Criminal justice and mental health staff
collaboratively monitor participants’ adherence to court conditions, offer individualized graduated
incentives and sanctions, and modify treatment as necessary to promote public safety and participants’
recovery.”

10. Sustainability — “Data are collected and analyzed to demonstrate the impact of the mental health court, its
performance is assessed periodically (and procedures are modified accordingly), court processes are
institutionalized, and support for the court in the community is cultivated and expanded.”

119 Walton Testimony, DC Briefing, p. 84.
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and have generally concluded that the DCMHCC is effective in reducing recidivism among its
participant populations. '2

According to Judge Keary, in a 2013 study, researchers found that DCMHCC participants were
less-likely to be arrested one-year after completion than their similarly situated counterparts in
non-mental health courts.'?! Likewise, she stated, participants who both participated in and
completed their assigned mental health court treatment were 51% less likely to be rearrested than
their non-mental health court counterparts, and even those who did not complete their treatment
were less likely to be rearrested than non-participants. 22

A 2015 study similarly concluded that participation in the DCMHCC dramatically decreases the
likelihood of participants being rearrested one to two years post-completion.'?? The study found
that among three different groups [(a) non-substance users with one or no arrests in the year prior,
(b) illegal substance users, and (c) those with three or more arrests], a majority of those who
successfully completed the DCMHCC program were less likely to reoffend.'?* Similarly, one year
after exiting the DCMHCC program, the proportion of offenders arrested was much lower than
the year before their DCMHCC entry.'?> Offenders with a severe mental illness were significantly
less likely to reoffend one year after exit from the DCMHCC than similarly situated offenders in
the traditional court system.'?® As in previous studies, those who successfully completed the
DCMHCC program had the lowest levels of recidivism, with DCMHCC participants who did not
successfully complete the program being the next lowest, and participants of the traditional court
system being the highest.'?’

120 1t should be noted that the studies possess other inherent limitations, which they acknowledge. First, the studies
typically examined a population which is older, whiter, and with more women than the average jail population and
average court participating population. Second, because mental health courts are voluntary and the USAO has
discretion in determining the eligibility of participants, the population examined may be “cherry-picked” and may
not adequately represent how mental health courts would function with a different subset of offenders. Finally, these
studies did not disaggregate severe mental illness from other criminogenic factors (e.g., homelessness, educational
attainment) and demographic factors (e.g., age, race, sex) in measuring recidivism rates for offenders. See Redlich
Statement at Appendix 3.b of this Report; see also Virginia Aldigé Hiday, et al., Effectiveness of a Short-Term
Mental Health Court: Criminal Recidivism One Year Postexit, 37 L. & HUM. BEHAV., 401, 409-10, (2013).

121 Keary Testimony, DC Briefing, pp. 191-92.

122 1bid., 203.

123 Virginia Aldigé Hiday, et al., Longer-Term Impacts of Mental Health Courts: Recidivism Two Years After Exit,
67 PSYCHIATRIC SERVS., 378-83 (2016).

124 Ibid.

125 Ibid.

126 Tbid.

127 Ibid.
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Several of the panelists stressed the need for long-term tracking of individuals who participate in
the DCMHCC. The panelists and researchers stated that gathering additional information on the
long-term impact on recidivism rates at the one-, two-, and five-year post-exit mark for participants
in the DCMHCC would be extremely helpful in determining the efficacy of the program.'?® Judge
Keary agreed and added that it would also be useful to see if participants are following through
with the services they had been provided after completing the program.'?

Ms. Terry, who also agreed about the need for long-term tracking, stated that the DCMHCC
program “is currently a research evaluation internally by the DC Court’s Office of Strategic
Management,” and that her office has requested data from Department of Behavioral Health
(DBH).!"?° She further noted that “although there are no mental health court standards,” researchers
were currently evaluating how the program measures up according to the 10 “essential elements”
listed by the Council of State Governments, and previously cited approvingly by Mr. Walton. 3!

Ms. Terry noted several unique features of the DCMHCC, including the fact that the court operates
four days a week and does not have a cap on the number of participants who can be accepted into
the program.'*? Additionally, the DCMHCC is the only mental health court in the country to have
an urgent care clinic inside the court building.'** The clinic is funded by Behavioral Health and is
staffed with a clinical psychiatrist, case managers, substance abuse counselors, and peer
professionals, all there to assist the clients of the DCMHCC.!** Finally, the DCMHCC is not a
“one-for-all program,” where participants would only be allowed to get the benefit of participating
one time only; instead, the DCMHCC allows individuals with up to six cases, six pending charges,
or those who have benefited from the program before to re-enter the program. '*>

The has one of the highest caseloads in the country, having handled about 4,000 cases in the first
decade of its existence.!*® This averages close to 400 cases per year, far outperforming other
mental health courts in the country that handle a maximum of 250 cases per year.!*’” Ms. Terry
also reported that DBH has doubled the number of service providers and agencies, from 20 to 40,

128 Terry Testimony, DC Briefing, pp. 258-260; see also, Johnston Statement, at 26-27; Redlich Statement, at 4-5.
129 Keary Testimony, DC Briefing, pp. 245-46.

130 Terry Testimony, DC Briefing, p. 259.

31 Ibid., 245.

132 Ibid., 197.

133 Ibid., 201.

134 Ibid.

135 Tbid., 198-99.

136 McMahon Testimony, DC Briefing, p. 36.

137 Redlich Statement at DC Briefing, at 42.
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to assist those with mental health diagnoses over the past year.!*® This includes services for both
individuals in the mental health court system and community participants.'* Ms. Terry further
stated they work with many of these service providers to “strongly encourage and recommend that
they address the housing issues with our participants,”!*’ something that many speakers, including
Judge Keary,'"!' cited as an impediment to homeless participants achieving stability and to
treatment success.

PSA is one of the main providers assisting in identifying risk factors and attempting to maximize
the likelihood of defendants attending their next court appearance.'*? It has an 88 percent success
rate in released defendants appearing for court hearing and remaining arrest-free while in the
community.'** Similarly, DBH-funded Assertive Community Treatment (ACT) teams provide
additional community outreach and referral services to individuals in need.'** ACT teams are
usually composed of psychiatrists, social workers, and nurses.'*> DBH also sponsors and operates
a 24/7 access helpline for people in crisis to call to find out where and how to receive treatment
and stabilization, '

Judge Keary emphasized that “[m]ental health diversion courts ... don’t typically involve trial,
verdicts of guilt or innocence. They’re more outcome oriented. They attempt to address the
treatment needs and the social service problems which may have brought the individuals before
the court.”!¥

Judge Keary emphasized the importance of procedural justice to the DCMHCC’s success, stating
that, “if the Judge is recognizing the person, giving them a voice and dignity, treating them with
respect, that may be a novel experience, one that is game-changing for the individual involved. It
can cause persons who may have felt in the past they have always been treated unfairly to feel that
now there’s some basis to accept the obedience to the law and community standards.”!'*®

138 Terry Testimony, DC Briefing, p. 199.

139 Ibid.

140 Thid., 214,

141 Keary Testimony, DC Briefing, pp. 212-13.
142 Wright Testimony, DC Briefing, pp. 203-04.
143 Tbid.

144 K eary Testimony, DC Briefing, p. 217.

145 Tbid.

146 Terry Testimony, DC Briefing, p. 222.

147 Keary Testimony, DC Briefing, p. 184.

148 Ibid., 191.
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A 2010 study examined the effect of procedural justice on the perceived experience of the
participants in the program.'** As Judge Keary outlined, the theory of procedural justice is that if
a judge affirms the dignity of the defendant, helps the defendant feel more comfortable and
respected in the courtroom, and actively encourages the defendant to become involved in the
decision-making process, this will lead to the defendant taking more responsibility for his or her
treatment and court-ordered requirements and will generally lead to better outcomes.'*° The study
concluded that DCMHCC participants perceived their overall experience in court and with the
judge as positive and reported experiencing high levels of procedural justice in their treatment. !

The program, Judge Keary emphasized, is entirely voluntary. No defendant is forced into the
program against his or her will.'>> When defendants are non-compliant with the imposed
conditions, Judge Keary stated, “the Judge continues with collaborative input from all the parties
to work with the defendant to bring him back into compliance, sometimes extending the agreement
to more than the four-month period to allow the pursuit of a successful outcome.'> Ms. Terry
added that the DCMHCC is “the court of many chances,” and that “the instability of a person’s
mental health condition is not unusual and it may take some time to identify the most appropriate
treatment option for that individual.'>*

Judge Keary stated that the program is not “sanctions-based,” and that judges in the DCMHCC
communicate “directly with participants, coaching and encouraging them as they progress, holding
them accountable if they’re not following the program.”!>® She also stressed that the decision-
making process is more collaborative than most court processes in that judges consult regularly
with others connected to each case, including the mental health community court coordinator, the
licensed social worker, the PSA representative, defense counsel, and the prosecutor.'>® Ms. Terry
testified that, “often times our courtroom is run like a case management office.”!>’

149 Heathcote W. Wales, et al., Procedural Justice and the Mental Health Court Judge’s Role in Reducing
Recidivism, 33 INT’LJ. L. & PSYCHIATRY, 265-71 (2010).

150 Keary Testimony, DC Briefing, pp. 202.

151 Wales, Procedural Justice, supra note 149,

152 Judge Keary mentioned that in other systems with different bail practices, some defendants are detained unless
and until they agree to participate in a mental health program. In D.C., only defendants who have not been detained
and are otherwise eligible can be accepted into the program, which makes it more likely that their decision to
participate is truly voluntary. Ibid., 211-12.

153 Ibid., 189.

134 Terry Testimony, DC Briefing, pp. 195-96.

155 Keary Testimony, DC Briefing, pp. 189-90.

156 Tbid., 190.

157 Terry Testimony, DC Briefing, p. 196.
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Reiterating this point, Mr. Baron stated that, “[o]ne of the reasons mental health court is so
successful ... is the way it treats clients.”'*® He added: “The judges are very solicitous of the
clients’ wants and needs. The judges will very often take the time to talk to the client and ask the
client things like, well, what do you think is working? Is there anything else that you think that we
could provide you with that you’re not getting? I think that goes a long way in explaining why
clients who enter mental health court, even if they ultimately don’t complete the program, I think
they’re better off.” !> Ms. Terry also stressed that the dedication of the judges on the DCMHCC is
the key to the program’s success. !¢

The Committee heard from Anthony Ellis and Tania Taylor, two members of the public who chose
to offer comments. Both had previously participated in the DCMHCC, and Mr. Ellis also had
previous experience with the mental health court system in New York City.'®! Both were effusive
in their praise of the DCMHCC. Mr. Ellis described his past experience and the progress he has
made since graduating from the program. He stated, “I love the mental health court. ... [A] mental
health court gives you a chance to prove yourself, and what a great thing to prove yourself to
people that don’t know you but yet they trust you. ... I feel good being here because they helped
me.”'®? Ms. Taylor also described her past experience and the progress she has made, stating that
the DCMHCC as “an amazing, wonderful thing.”'®* She added, “I’m very grateful for the mental
health court, and it’s really changed my life.”!%*

Service Providers’ Perspective

Dr. Freeman outlined some of the services provided by Community Connections, where he serves
as a psychologist and chief clinical officer, and emphasized the Options program, one of several
programs Community Connections developed in 2000 to address the needs of justice-involved
individuals. Dr. Freeman testified that Options “was a pretrial diversion program for people who
suffered from co-occurring behavioral health problems” and “was predicated on the hypothesis
that an arrest could serve as a positive turning point in a person’s life.”!%% The program consisted
of a bridge housing program for up to 10 participants and a “case management of wraparound
services that emphasized coordination care with the criminal justice system” for those suffering

158 Baron Testimony, DC Briefing, pp. 145.

159 Ibid., 137-38.

160 Terry Testimony, DC Briefing, p. 194.

161 Anthony Ellis, Graduate of the D.C. Mental Health Community Court, Testimony, DC Briefing, pp. 337-51.
162 Ibid., 339.

163 Tania Taylor, Graduate of the D.C. Mental Health Community Court, Testimony, DC Briefing, p. 345.
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165 David Freeman, Chief Clinical Officer of Community Connections, Inc., Washington, D.C., Testimony, DC
Briefing, p. 256.
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from “a major mental illness.” % He described the program as “wildly successful,” with 95 percent
of participants obtaining “improved or stabilized housing,” a 60 percent reduction in six-month
post-intervention arrest rates, reductions in substance use, and improved mental health
functioning.'®’” Once the DC Mental Health Community Court (DCMHCC) was created, Dr.
Freeman stated that Options service providers would engage in “regular team meetings with judges
sharing knowledge about how resources were accessed, how defendants could better get what they
needed and how we could correct misinformation that came into the courtroom.”!®® Dr. Freeman
lamented the fact that approximately five years ago, Department of Behavioral Health (DBH)
decided to redistribute the funds that had gone to the Options program to other programs and
providers throughout the city, which resulted in the closing of the program.'®’

Ms. Respress outlined the services provided by Pathways to Housing DC, where she serves as the
Executive Director. The organization’s mission “is to end homelessness and support recovery for
adults living with serious mental illness, addiction, and other complex health challenges.”!”® Each
year, her organization serves over 3,500 individuals who are homeless or at risk of becoming
homeless.!”! According to Respress, “Pathways currently operates the largest street outreach
program in the [D]istrict.”!”> As other witnesses emphasized, Ms. Respress expressed the belief
that, “[a]lthough education, employment, and treatment for drug and mental health issues all play
arole in successful reintegration, these factors have little hope in the absence of stable housing.”!"?
She added: “When people have open charges or [are] on probation or parole, it’s even more
challenging for people with mental illness staying on the street to meet their legal obligations, not
surprisingly. The simple act of keeping track of notifications from the court can become impossible
without a fixed address.”!"™

166 Tbid., 256-57.
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168 Ibid., 261.
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The need for stable housing for offenders with a psychiatric disability upon release from
incarceration was also emphasized by Mr. Gray, a former justice-involved individual himself who
now works for Disability Rights DC as an advocate for those in jail or prison.!” He also believes,
as did Dr. Freeman!”® and other witnesses as previously mentioned, that the eligibility criteria for
admission to the DCMHCC program should be “expanded to include people who have been
charged with a wider range of offenses in order to best serve the community and the residents of
the District.”!”’

In his April 27, 2020 letter, Dr. Bebout provided additional information about DBH’s efforts to
ensure the quality of care provided by service providers for individuals with mental illness who
become involved in the criminal justice system.!’”® He stated: "DBH uses Key Performance
Indicators (KPI) to monitor strategic initiatives and goals. As it pertains to justice-involved
consumers, DBH specifically looks to the following KPI:

1. Percent of inpatient consumers restored to competency; and

2. Consumers who are in need of linkage support at the DOC who are actually linked by
DBH staff.

Grants require specific outcome measures and have unique reporting requirements. DBH recently
overhauled its grant management process. To measure the effectiveness, each grantee must meet
performance goals established by the scope of work on the grant agreement. DBH monitors grantee
progress towards these goals by reviewing programmatic and financial reports and through site
visits. If DBH identifies deficiencies in a grantee’s performance, DBH provides technical
assistance when a deficiency can be remedied and suspends or terminates an award for serious
performance deficiencies.”!”

175 Andre Gray, Peer Navigator, D.C. Jail and Prison Advocacy Project, University Legal Services, Washington,
D.C., Testimony, DC Briefing, p. 279.

176 Freeman Testimony, DC Briefing, pp. 294-95.
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178 Richard Bebout, Deputy Director, Adult Services, Department of Behavioral Health, Response to Request for
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Recommendations

Overall, the DC Mental Health Community Court (DCMHCC) program has helped to reduce the
recidivism rates of, and helped to provide treatment and other services for, individuals with severe
mental illness who become involved in the criminal justice system in the District of Columbia. As
stated at the outset, the Committee is aware that the Commission pursues its statutory mission by
“studying alleged deprivations of voting rights and alleged discrimination based on race, color,
religion, sex, age, disability, or national origin, or in the administration of justice.”!®® So far as the
Committee can discern, the DCMHCC does not discriminate against individuals who fit within
any of these protected classes. To the contrary, in many ways, the DCMHCC seems to be at the
top of the class in terms of mental health court programs that deal with individuals who suffer from
a disability—specifically, a severe mental illness—who commit criminal offenses.

Clearly additional community-based care providers and housing would greatly assist those
suffering from severe mental illness and might prevent many of them from becoming justice-
involved in the first place. Similarly, additional police training and resources can assist in helping
those suffering from a mental illness receive treatment in the community and in reducing
recidivism rates among offenders with mental illness. Programs such as the Metropolitan Police
Department’s (MPD) pre-arrest diversion (PAD) program should be encouraged and adequately
funded.

With respect specifically to the DCMHCC program, the DC Advisory Committee has several
recommendations for the U.S. Commission on Civil Rights to consider as ways to potentially
improve the system or which warrant further study.

Recommendation 1:

Encourage the continued funding and operation of the DCMHCC and suggest that the DCMHCC
or an interested academic institution create a long-term tracking system for participants in the
DCMHCC, periodically measuring their status (e.g., following the 1st, 2nd, and 5th years) after
completion of the program. Have the long-term tracking include both static factors (e.g., age, race,
sex, etc.) and dynamic factors (e.g., residence status, substance use, etc.), if possible.

Recommendation 2:

Urge the U.S. Attorney’s Office to consult with prosecutors in other districts regarding their
experiences with mental health courts and review the eligibility criteria annually to determine
whether to expand the eligibility for participation in the DCMHCC program. Such a re-evaluation
of the eligibility criteria for offenders suffering from severe mental illness, who could benefit from
participation in the DCMHCC program, may be particularly appropriate now in light of the added
risk of infection by the coronavirus pandemic to those who are incarcerated.

Recommendation 3:

180 J.S. Commission on Civil Rights Mission, Https: //www.usccr.gov/about/.
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Encourage, to the extent possible, community-based care programs to promote long-term goals of
providing housing, education, counseling, and employment services to those with serious mental
illness, including individuals who have recently been released from, or otherwise involved in, the
criminal justice system.

Recommendation 4:

Urge the DCMHCC, in consultation with the Department of Behavioral Health (DBH), to devise
standards, to the extent possible, for assessing the quality of care provided by service providers for
DCMHCC participants and develop schedules for conducting such assessments.
Recommendation S:

Urge the DCMHCC to examine the standards it uses, comparing them with the “essential”

standards recommended for use by the Council of State Governments and specifically assessing,
preferably in a written report, any discrepancies.
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PREPARED WRITTEN STATEMENT OF GREGG BARON, ESQ.

| have been practicing law as a criminal defense attorney in the Superior Court for the
District of Columbia for nearly twenty-five years. During that time, | have observed an ever-
increasing number of clients - both as a percentage of my own case load and in terms of absolute
numbers - who suffer from at least one form of mental illness. This includes those who enter the
criminal justice system for the first time as well as those who cycle through the system
repeatedly. By necessity, therefore, how we as defense attorneys practice law has changed over
the years to meet changing client needs and circumstances. Since many here at these
proceedings may have only a vague or limited knowledge of the role defense attorneys play in
representing clients with mental health issues in court, it is my hope to provide you with an
appreciation for the kind of work we do and some of the challenges we face representing those
individuals in court.

First, let me just express my belief that indigent defendants in the District of Columbia,
including those who suffer from mental health issues, who are appointed an attorney by the
courts, receive legal representation that is second to none. Assuming a defendant meets the
financial qualifications, he or she is appointed either an attorney from the Public Defender Service
or from a panel of attorneys selected by judges of the D.C. Superior Court to take cases under the
Criminal Justice Act (CJA). The Public Defender Service, in addition to providing top notch legal
representation, has resources devoted to assisting clients in obtaining services in many areas,
including mental health services. Attorneys on the CJA Pane!l are subjected to a very thorough
and painstaking vetting process by a committee of judges of the Superior Court and must re-apply
to that panel every four years. Thus, in my opinion, individuals with mental health issues who are
defendants in criminal cases in D.C. Superior Court have access to the highest quality legal
representation whether they ultimately choose to avail themselves of the Court's Mental Health
Community Court or pursue some other avenue in their case.

Second, | firmly believe, based on my own experience and input from other defense
attorneys who practice in D.C. Superior Court, that the Mental Health Community Court has been
very successful in responding to many of the problems and issues being discussed at these
proceedings. It provides clients with an opportunity to gain access to services they might
otherwise not get and provides them a vehicle to get through the court system with a favorable
outcome in their cases. As a representative on the Court's Stakeholders Committee, | have had
the opportunity to work with several judges who have presided over Mental Health Community
Court, representatives from the U.S. Attorney's Office, Pretrial Services and other interested
stakeholders. One of the things that makes this such a successful problem-solving program is the
willingness and ability to be flexible and to change in response to new information and changing
awareness.

The Initial Meeting

In the typical case, the first meeting between a lawyer and client takes place in a crowded
cell block and across a screen or a set of bars. This first meeting is an opportunity for the lawyer
to gather information about both the client and events leading up to that client's arrest. It is also
a crucial opportunity for the lawyer to begin to form a relationship with the client and to establish
trust.

Among the information the lawyer tries to get from the client during this first encounter is
whether or not the client suffers from or has ever been diagnosed with any mental iliness. Some
clients are very forthcoming about their mental health and will be able to give the names and
phone numbers of various case workers and core service agencies. Others are not as revealing.
Some lack the kind of self-awareness necessary to have that discussion. Some do not trust the
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lawyer that they are just meeting for the first time. Many, unfortunately, are still reluctant to
address their own mental health issues because of the stigma that still attaches in their
community to having a mental illness. This last reason is perhaps the most frustrating. While it
may be beyond the scope of these hearings, | believe that still greater efforts need to be made in
educating people in the community about these types of issues as a means of trying to reduce the
number of individuals suffering from mental iliness who get entangled in the criminatl justice
system.

The information the lawyer is able to obtain from the client regarding the client’'s mental
health will be important both in seeking the client's release in the case and in assessing what
options (including Mental Health Community Court) might be available to the client as the case
progresses through the system.

The Initial Court Appearance

In the typical case, the client's first appearance before a judge is a brief one. The lawyer
enters a plea of Not Guilty and asserts a number of Constitutional rights on behalf of the client.
The Court will then hear from the parties regarding the client's release. Ultimately, the decision to
release a defendant, and what, if any, conditions to put on that release is solely up to the judge. If
appropriate, the lawyer may ask that the client be assessed by the Pretrial Services Agency for
placement into Pretrial's Specialized Supervision Unit (SSU). SSU is a unit within the Pretrial
Services Agency that monitors and assists defendants with certain mental health diagnoses. Not
every defendant with a mental illness will qualify to be placed in SSU; however, SSU placement is
a requirement to get into Mental Health Community Court.

The Status Hearing

The next stage in most criminal proceedings is the Status Hearing. At this stage, the
parties advise the presiding judge of the posture of the case and what course the case will take
(for example, whether a client will accept a plea offer or set the case for trial). A client with a
mental illness may be eligible to participate in Mental Health Community Court. In order to
participate, the client must be approved by both the United States Attorney's Office and by
Pretrial Services. Each of those agencies have their own criteria for eligibility. in preparation for
the Status Hearing, a defense lawyer will, in addition to investigating the case, gather and try to
verify information pertaining to the client's mental health and any connection with a core service
agency in the community. If the client is not connected, the lawyer can work with the client to get
the client connected. The lawyer may also have discussions with the prosecutor or with a Pretrial
Services representative to provide information that might aid in getting a client into Mental Health
Community Court.

It should be kept in mind that it is ultimately the client's decision whether to participate in
Mental Health Court or choose some other course. A defense lawyer will provide counsel, but
crosses a line if he or she tells a client what choice to make in the case. Mental Health
Community Court is a voluntary program, and a client may, for a variety of reasons, opt not to
enter the program. Those clients who do not participate in Mental Health Community Court may
still be eligible to receive mental health services through placement into SSU.

Mental Health Community Court

Assuming the client has a requisite mental health diagnosis and is connected and actively
engaged in receiving mental health services, the client's case will be sent to Mental Health
Community Court. Once in Mental Health Court, and upon submission of the requisite number of
clean drug tests, the Government will offer the client an Agreement that will result in a favorable
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cutcome for the client. In misdemeanor cases the successful completion of the Agreement will
result in the dismissal of the case. In felony cases, successful completion of the Agreement will
result in the felony charge being reduced to a misdemeanor,

To some extent, the defense lawyer practicing in Mental Health Community Court faces
tensions in his or her role that they do not face in other aspects of their practice in Superior
Court. On one hand, Mental Health Community Court is far less concerned with a client's guilt or
innocence than it is with getting clients the services they need. Everyone wants to see the client
succeed in Mental Health Court. As such, there is the tendency to want the defense lawyer to act
more like a "team player" to help bring that success about. On the other hand, the defense lawyer
represents the client in the case and only the client. Thus, the defense lawyer must be ever vigilant
in making sure the client is afferded due process at all times, even when it may appear to go
against the grain with what is trying to be accomplished at any given time.

Defense lawyers who practice in Mental Health Community Court also often find themselves
in the unfamiliar waters of practicing social work. As a general matter, we are used to advocating
within the confines of an adversarial setting. By design, Mental Health Cormmunity Court is non-
adversarial in nature. In representing clients in this setting we more often find ourselves talking
with case managers, various mental health professionals and pretrial officers. Discussions focus
on issues related to housing, drug treatment and other services the individual client might want or
need. While these are conversations we still might have in other cases, they are the focus in
Mental Health Court. The lawyer needs to be well versed and well informed with respect to what
services the client is receiving, which services are working and which ones are not, and which ones
the client still might need or benefit from.

On the whole, as | stated earlier, | believe that clients benefit greatly by participating in
Mental Health Community Court. Those who complete the program benefit not only by getting a
favorable outcome in their case, but they also graduate from the program in a more stable
position than when they entered. Many remain connected to their core service agencies and
continue to receive services. | will leave studies of recidivism rates to those more qualified than [;
however, | will note anecdotally that | have seen far fewer successful Mental Health Court clients (I
can count them on one hand) come back into the system than clients who have not had the
benefit of Mental Health Court.

Areas for Improvement

While there continue to be resources available to assist clients who suffer from mental
illness, some problems persist. [t has been my observation that homelessness among this
population is considerably higher than for clients who do not suffer mental illness. | have also
noticed that once clients with a mental illness are able to achieve stable housing, they tend to fare
better in other aspects of their lives. They are better able to find and maintain employment. They
tend to make more of their appointments and keep current with their mental health regimens.
Perhaps most importantly, since they no ionger live on the street, they are less likely to be in
many of the locations and situations that would put them at risk of being arrested. This is
certainly more an issue of funding than anything else.

There are many core service agencies in the community, some better than others, but it
has been my observation that the case workers at these agencies - the people who probably have
the most interaction with these client - are managing large caseloads, which in turn leads to a
high rate of turnover. This is a problem in that we are dealing with a population for whom
consistency and continuity go a long way. My observation is that when clients are able to
establish a longer lasting relationship with a case worker, it leads to greater trust, which, in turn,
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leads to clients following through on getting services. Again, this is probably more of a funding
issue.

As | mentioned earlier, general education in the community regarding mentai illness would
go a long way. As enlightened as we have become as a society, there are still large swaths of the
population in which mental illness carries a stigma. It is often not just the client who does not
want to talk about mental health, but often friends and family who deny the existence of a
problem. "Oh, he's not crazy. He's just a little slow." Unfortunately, these attitudes still permeate
all social and economic strata of society.

In closing, it has been my purpose to try to educate participants about the role that
defense attorneys play in representing clients with mental health issues in criminal cases in the
District of Columbia Superior Court and to provide some insight into some of the challenges we
face. | have also attempted to share some observations regarding the Mental Health Community
Court, its challenges and its successes.
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Prepared Written Statement of Professor Richard Boldt

My name is Richard Boldt. [ am a professor at the University of Maryland Carey School of Law.
My research and teaching interests include criminal law, mental disability law, constitutional law, and
torts. A good deal of my research focuses on the legal issues surrounding behavioral health and substance
use disorders. | have written extensively on drug treatment courts and other problem-solving courts,
including mental health courts.!

[ thank the Committee for holding this timely hearing on Mental Illness, Mental Health Courts, and
the Criminal Justice System in the District of Columbia. The project proposal for this hearing notes: “The
links between those suffering from mental illness, the problems of homelessness, and the criminal justice
system have been clearly established, and all three are a problem in the District of Columbia.” The project
proposal, and actors in this area generally, connect these problems with “[t]he national movement in the
1970s to detnstitutionalize individuals suffering from mental illness” and with the failure of relevant
decision makers to meet the needs of this population “with a corresponding increase in the availability of
other support services.”

There has indeed been a remarkable sift in the essential structure of the behavioral health treatment
system in the United States over the past fifty years. The most dramatic element in this shifting landscape
has been an extreme decline in the system’s reliance on large state hospitals for the long-term care of
persons with severe chronic mental illnesses and other significant mental disabilities. This is the well-
documented phenomenon of deinstitutionalization. In 1955, the daily patient census in state and county
psychiatric hospitals was roughly 560,000 individuals. By 2003, that number had declined to less than
50,000 individuals. The shifting landscape has other features worth noting as well. The location of
inpatient treatment provided to psychiatric patients has moved significantly to acute care settings in the
private sector, which includes general and private psychiatric hospitals. The duration of inpatient episodes
i1s now, on average, measured in days rather than weeks or months. And, because of a decline in private
psychiatric hospital beds as well as beds in state facilities, the system now relies on an increased use of
emergency departments as sites for delivering acute psychiatric care.

Associated with these shifts in the system for delivering behavioral health care has been a profound
increase in the incidence of severely mentally ill persons who experience homelessness and/or criminal
system involvement. While it is tempting to construct a straightforward causal account of this association
and to search for policy interventions, including mental health courts, that are designed to address the
causal “problem” so identified, both the problems and effective solutions likely require a more nuanced
understanding of the dynamics at work here.

Deinstitutionalization, Homelessness, and the Criminal Justice System.

| This written statement draws from my published work on problem-solving courts and behavioral health. See Richard C. Boldt,
Rehabilitative Punishment and the Drug Treatment Court Movement, 76 Wash. U. L.Q. 1205 (1998); Richard Boldt & Jana
Singer, Juristocracy in the Trenches: Problem-Solving Judges and Therapeutic Jurisprudence in Drug Treatment Courts and
Unified Family Courts, 65 Md. L. REV. §2 (2006); Richard C. Boldt, The “Tomahawk” and the “Healing Balm": Drug
Treatment Courts in Theory and Practice, 10 Md. L.J. Race, Religion, Gender & Class 45 (2010); Richard C. Boldt, Problem-
Solving Courts and Pragmatism, 73 Md. L. REV. 1120 (2014); Richard C. Boldt, Problem-Solving Courts, in ACADEMY FOR
JUSTICE, A REPORT ON SCHOLARSHIP AND CRIMINAL JUSTICE REFORM (Frik Luna ed., 2017). See also, Richard C. Boldt,
Emergency Detention and Invoeluntcwry Hospitalization:  dssessing the Front End of the Civil Commitment Process, 10
DREXEL L. REV. 1 (2018).
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Thoughtful research has suggested that the legalization of the civil commitment process in the
1960s and 1070s had a relatively minor role to play in the shifting landscape for behavioral health care in
the United States. Likely more important was the introduction and proliferation in the use of neuroleptic
medications in the middle portion of the twentieth century and the further refinement of psychiatric
pharmacotherapy, including the development of a second generation of antipsychotic drugs in the more
recent past, which enabled a whole class of long-term patients to be discharged to community treatment.
More 1mportant still were fundamental developments within the health-care finance system, which created
strong incentives for states to shift the locus of treatment from state hospitals to other settings.”

Regardless of whether deinstitutionalization was driven primarily by economics, civil libertarian
legal reforms, the availability of new medical technologies, or a combination of these factors, the benefits
to many patients in avoiding lengthy involuntary psychiatric hospitalizations have been considerable.
Research suggests that brief hospitalizations focused on stabilizing acutely ill psychiatric patients on
medication and arranging aftercare in the community can be as effective in preventing self-harming
behavior as long-term inpatient treatment. If patients are stabilized and released quickly, it is likely that the
considerable human costs of long-term hospitalization, including the loss of privacy and autonomy, an
increased risk of physical harm, the functional deterioration that often attends lengthy institutionalization,
and isolation from family and community, can be minimized or avoided.

At the same time, the choice to limit the use of involuntary inpatient psychiatric treatment and to
shorten the length of stay for those who are admitted may exact costs that approach or are even greater
than those associated with the excess use of custodial care. A number of observers have argued that
moving the locus of treatment from the state hospital to the community has contributed to an epidemic of
the “homeless mentally ill,” and has pushed many persons with chronic mental illness into the criminal
justice system, where their interests in being treated with dignity and receiving effective care are likely to
be further undermined. Indeed, some writers have described as a “near-consensus” the view that
deinstitutionalization has been a failure of well-intended but poorly thought-out public policy.

The two narratives underlying the notion that deinstitutionalization has been a failure—that it has
contributed to an epidemic of homelessness and that it has forced thousands of severely mentally ill
individuals into jails and prisons—have become the subject of energetic critiques by others who have
studied these phenomena. With respect to the first, Samuel Bagenstos, Michael Perlin and others have
argued that in the early years of deinstitutionalization the declining patient population of state and county
mental hospitals was “more than offset” by a growing reliance on nursing homes and general hospitals,
and that the increase of homelessness among those with chronic mental illness beginning in the 1980s and
continuing to the present has been more a function of the deterioration of housing conditions, a failure of
state and local govermnments to provide adequate supportive services, and declining support from the
federal government and the states by way of Supplemental Security Income (SSI) and housing assistance.’

The second narrative at the heart of the claim that deinstitutionalization has been a policy failure is
based on a thesis that some have labeled “trans-institutionalization.” Proponents of this view start with the

2 Thus, in 1970, nearly 80% of the available inpatient psychiatric beds in the United States were in state and county hospitals.
By 2002, not only had the total number of beds declined significantly, but only about a quarter were located in public
psychiatric hospitals, Indeed, by the first decade of the twenty-first century, 60% of the costs of inpatient psychiatric treatment
were borne by Medicaid or Medicare. The states had oft-loaded a significant financial burden from their budgets onto federal
health insurance programs by moving long-term psychiatric patients into nursing homes, group homes, and other community-
based settings, and by encouraging the use of smaller psychiatric units in general hospitals and private psychiatric hospitals to
deliver short-term acute care.

3 See Samuel R. Bagenstos, The Past and Future of Deinstitutionalization Litigation, 34 CARDOZO L. REv. 1, 10-12 (2012);
Michael L. Perlin, Competency, Deinstitutionalization, and Homelessness: A Story of Marginalization, 28 HOUS, L. REV, 63
(1991).
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assumption that state and country psychiatric hospitals and the institutions of the criminal justice system
are functionally interdependent. The hypothesis that follows 1s that when states reduced the availability of
psychiatric beds in state hospitals the displaced population of former patients with severe mental illness
found themselves in the community with inadequate treatment and other human service and were drawn
into jails and prisons, which became “de facto treatment facilities.” The narrative derived from this set of
assumptions is causal in nature. The claim, in effect, is that deinstitutionalization, coupled with the failure
of the community mental health system to provide adequate alternative care, caused a significant number
of individuals with chronic mental disabilities to become enmeshed in a criminal system ill-suited to their
needs.

Thoughtful critics of this trans-institutionalization account have described it as a “reductionist
narrative” that “mistakenly draw(s] a causal connection between two merely correlated trends: the decline
in the availability of state psychiatric hospital beds and the rise in prevalence of {serious mental illness] in
jails and prisons.™ The essential mistake they cite is the assumption that the group of persons formerly
served as inpatients in state and county psychiatric hospitals share relevant characteristics with the
universe of offenders with mental illness who end up in the criminal justice system. In addition, they
argue, the relative proportion of criminal offenders with serious mental illnesses has not increased in
response to the decline in state hospital populations; rather, the increase in mentally ill inmates appears to
be tied to the increase overall in the incarceration rate. One measure of this claim 1s derived from data
showing that the proportion of individuals with serious mental illness living in the community has
remained relatively stable in recent decades at about 80%. To be sure, many more people with serious
psychiatric disorders are now incarcerated, but it appears that this increase has more to do with broader
shifts in the use and composition of jails and prisons than it does with a declining reliance within the
behavioral health-care system on long-term inpatient treatment.

With these observations about the complex relationship between mental illness, homelessness, and
criminal system involvement in mind, I now turn to a consideration of mental health courts as one
response to these interrelated challenges. In the remainder of this statement, I offer a preliminary
assessment of the promise and perils of the problem-solving approach that virtually all mental health
courts follow, noting the particular challenges presented by efforts to intermix rehabilitative and punitive
functions within existing criminal justice institutions. In addition, I briefly describe the so-called “risk-
need-responsivity” model, which has been developed to help identify offenders who might benefit from
rehabilitative interventions and to identify the particular interventions that are most likely to reduce re-
offending in a given case.

Given the limitations in the research, the inherent risks of the problem-solving approach, and the
importance of attending to the risk-need-responsivity criteria, [ recommend that policymakers prioritize
alternatives to criminal system-located mental health courts and other problem-solving courts for those
who currently are brought into the system as a consequence of low-level drug offenses and other quality of
life infractions. These better alternatives include diversion prior to arrest or pre-adjudication, and health
and social service interventions in the community. Moreover, to the extent that the mental health court
approach is employed, either to adjudicate criminal charges or to manage offenders after a plea, they
should focus on higher risk offenders, particularly those with multiple risk factors. If they target this more
challenging population, these courts should offer a menu of services that match the full range of needs
participants present, not just their drug use disorders or mental illnesses, and should draw upon a diverse
service provider network offering a range of modalities of treatment. Finally, 1 recommend that mental
health courts adopt structural features designed to ameliorate or minimize the tendency of these
rehabilitative intentions to devolve into punitive practices. These features include a preference for the pre-

4 Seth J. Prins, Does Transinstitutionalization Explain the Overrepresentation of People with Serious Mental lllnesses in the
Criminal Justice System?, 47 COMMUNITY MENTAL HEALTHJ. 716, 720 (2011).
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adjudication version of the problem-solving court model and an expectation that they adopt formal
procedures governing the use of graduated sanctions and other responses to participant noncompliance
with program requirements.

Several important limitations characterize much of the research on problem-solving courts,
including mental health courts. First, because it 1s difficult to create a research design in this area with
randomly assigned study and control groups, many of the studies use comparisons between study subjects
who have participated in problem-solving courts and others who have not but have similar characteristics
(in terms of demographic and criminal justice factors). Some recent studies have used fairly sophisticated
techniques for controlling for confounding variables, but the gold standard double-blind methodology is
rare in this area. In addition, many of the studies focus on recidivism as the primary or only outcome
measure (other measures include court appearances, convictions, or self-reported substance use or criminal
behavior). The relatively few studies that have measured outcomes such as employment, housing status, or
family attachment, have reported mixed success. Moreover, much of the research measures reoffending in
the short-term.

Taken as a whole, and bearing in mind the limitations of the data, the evidence on mental health
courts paints a complex picture. In general, it suggests that these courts may have a positive impact on
criminal system re-involvement for some clients, but likely do not measurably improve most participants’
mental health. In addition, preliminary research suggests that participants in mental health court risk
experiencing more and not less criminal system confinement and/or criminal justice supervision.?

Advocates of mental health courts frequently assert two rather straightforward premises underlying
their efforts to link therapeutic services to criminal case management. The first is that there is a direct
causal relationship between mental illness and criminal conduct.® The second is that the effective treatment
of an offender’s underlying mental illness is likely to prevent his or her future criminality (or at least
reduce recidivism). As it happens, the association between mental illness and criminality is more complex
than this account suggests, and, in most cases, is not directly causal. Researchers studying the question
have concluded that the group of offenders whose mental disorders can be said to have directly caused
their criminal conduct is actually quite small. A second category of offenders, which is much larger, is
comprised of offenders whose criminal conduct is best understood as only indirectly the result of mental
illness. In the case of these individuals, the effects of their mental disorders generally are mediated by
factors either brought about by their underlying disability or at least associated with it. Consistent with this
more nuanced understanding, the best evidence is that a number of the risk factors most associated with
criminality (substance misuse, weak family ties, and so forth) are also associated with severe mental
illness. Understood in this fashion, while mental illness simpliciter is not highly predictive of criminal
recidivism, mental illness does play an important indirect role in fostering a set of circumstances that are
positively associated with criminal system involvement. Not surprisingly, programs that target this broad
spectrum of “criminogenic needs” produce greater “treatment effects” than do programs that are more
narrowly focused on mental illness and medication management alone.

5 See E. Lea Johnston and Connor Flynn, Mental Health Courts end Sentencing Disparities, 62 VILL. L. REV. 685 (2017)
{(reporting study findings that “anticipated mental health court sentences typically exceed — by years — the supervisory periods
that offenders would otherwise rececive in a county criminal court. Second, mental health court participants with multiple
convictions were significantly more likely to receive consecutive, as opposed to concurrent, sentences than those sentenced by
traditional courts, Third, the analysis suggests the mental health court usually does not divert individuals from jail or prison
sentences — a primary justification for these courts - but instead merely extends state control over individuals with serious
mental illnesses.”).

6. See E. Lea Johnston, Theorizing Mental Health Courts, 89 WASH. U. L. REV. 519, 552 (2012) (At the core of mental health
courts is a belief that, were it not for eligible offenders’ mental illnesses, these individuals would not have engaged in the
criminal behavior that prompted their arrest.”).
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Because mental illness does not hold a simple, causal relationship with criminality (the first
premise often advocated by mental health court advocates), medication management and other treatment
interventions targeting participants’ mental illness, taken in isolation, are unlikely to produce robust and
sustainable reductions in recidivism (the second premise). Instead, courts that formulate a broader and
more comprehensive understanding of the problem, and thereby seek to address a fuller range of
associated needs contributing to the dysfunction and distress of the offenders before them, are more likely
to have a measurable impact on the daily functioning of these individuals. Moreover, if the definition of
the problem is informed by an acknowledgement that the relationship between mental disorder and
criminal system involvement is not directly causal in most cases, but instead is mediated by a range of
associated characteristics, then the identification of appropriate goals 1s also likely to take on a broader,
more comprehensive cast, to include not just (or even primarily) a reduction in criminal recidivism.

The risk-need-responsivity (RNR) model was first developed in the early 1990s to help identify
offenders who might benefit from rehabilitative interventions and to identify the particular interventions
that would be most likely to reduce re-offending in a given case. The model is comprised of the principles
of risk, need, and responsivity. The risk principle promotes the use of empirically validated assessment
tools that measure both static risk factors such as age and criminal history and dynamic risk factors,
including substance misuse, to ensure that intensive case management and intervention services are
reserved for high risk offenders. The need principle states that to reduce recidivism, treatment should
target a group or package of “criminogenic needs™ rather than a single need thought to be a risk factor.
Thus, instead of focusing solely on drug use treatment for persons with drug problems or medication
management for offenders with mental illness, the need principle calls for the delivery of an integrated
suite of services designed to meet all (or at least most) of the deficits that collectively contribute to their
criminal involvement.” The responsivity principle urges officials to adapt interventions to the specific
needs of offenders. In general, treatments based on cognitive-social learning methods are thought to be the
most effective at reducing criminal behavior, and intervention strategies tailored to match the offender’s
individual learning styles, motivations, and abilities (e.g., physical disabilities, mental health, level of
intelligence) are encouraged. Research has demonstrated the value of adherence to the RNR model for the
purposes of risk reduction in offender populations.

Mental health courts increasingly are being structured as post-adjudication programs (thus,
typically, requiring a plea), or, occasionally, as probation-based programs. The requirements imposed on
participants, therefore, frequently are structured either as conditions associated with a suspended sentence
or conditions of probation. Consistent with the set of insights about risk, need, and the importance of
matching interventions to the individual characteristics of individuals inherent in the RNR model, and
given the high rates of re-offending among persons under supervision generally, the best evidence suggests
that treatment court programs should be targeted to those most likely to need them and limited by the
terms of participation so that these interventions do not themselves promote reoffending and inhibit the
reintegration of offenders.

As applied to problem-solving courts, the evidence suggests that targeting the most intensive
services and treatment to higher risk offenders yields better recidivism outcomes. This works in two
directions. First, it turns out that providing intensive treatment and other ..terventions to lower risk
offenders can increase their rates of recidivism. Especially for offenders with drug use disorders, while the
efficacy of treatment ordinarily increases with duration, the results can diminish if treatment goes on too

7. See Mary Ann Campbell et al., Mudtidimensional Evaluation of a Mental Health Court. Adherence to the Risk-Need-
Responsivity Model, 39 Law & HUM. BEHAV. 489, 490-91 (2015); see also Michael Rempel, Evidence-Based Strategies for
Working with Offenders, CENTER FOR COURT INNOVATION (Apr. 2014),

http://www.courtinnovation.org/sites/default/files/documents/Evid%20Based %2 0Strategies. pdf.
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long. More generally, the research shows that requiring lower risk offenders to participate in intensive or
multiple programs can disrupt their social functioning and actually introduce new risk factors.

On the other hand, for offenders with multiple risk factors, including severe mental illness, co-
morbid drug or aleohol problems, and/or personality disorders, more intensive interventions may provide
better recidivism outcomes. For these individuals, and indeed for most offenders brought into problem-
solving courts, it appears that the most effective techniques include cognitive behavioral approaches and
structured social learning, where new skills and behaviors are modeled and practiced. Programs that focus
on fear, shaming, and other emotional appeals consistently have been found to be ineffective,

The Problems of Problem-Solving Courts.

While most problem-solving courts, including mental health courts, seek to integrate the
punishment goals of the criminal legal system with the treatment goals of community-based human
services programs, some critics have suggested that these objectives are not only fundamentally different,
they may well be contradictory and irreconcilable in practice.

Additionally, the very design of these courts tends to reinforce the primacy of the criminal
punishment components over the therapeutic/helping elements. Although the judge, attorneys, probation
and parole officials and service providers often are described as functioning as a ‘treatment team,’ it is
significant that the team is headed by the judge, who, by training, professional culture, and role definition,
is bound to enforce legal norms. Thus, unlike treatment services provided voluntarily in the community,
fundamental decisions made in problem-solving courts, including decisions about whether a violation of
conditions should be met with a therapeutic response or a more punitive imposition of incarceration or
expulsion from the program, are made authoritatively by an actor bound to a larger institutional system
that takes as its goals deterrence, retribution and incapacitation.®

As the broad but ultimately unsuccessful effort to adopt rehabilitative penal approaches in the
middle part of the twentieth century (and the more particularized failures of the juvenile court movement
over most of the last century) suggests, joining punitive and therapeutic functions within a single hybrid
institutional structure is fraught with risks.’ These risks derive from a number of sources, but especially
from what the mid-century critics of the “rehabilitative ideal” referred to as the inherent tendency of these
merged enterprises “in practical application to become debased and to serve other social ends far removed
from and sometimes inconsistent with the reform of offenders.”'® The critics argued that the “natural
progress of any program of coercion is one of escalation,”’ and that a persistent “competition between
rehabilitation and the punitive and deterrent purposes of penal justice . . . [in which the] rehabilitative ideal
is ordinarily outmatched in the struggle”'? helps to explain this inclination toward debasement.

A second problem with problem-solving courts, including mental health courts, is associated with
treatment court failure. A 2013 meta-analysis of incarceration outcomes, using data from 19 studies in the
US, concluded that drug treatment court participants overall do not spend less time incarcerated than
similarly situated non-participants, primarily because of the relatively long sentences imposed on those

8. Richard C. Boldt, 4 Circumspect Look at Problem-Solving Courts, in PROBLEM-SOLVING COURTS: JUSTICE FOR THE
TWENTY-FIRST CENTURY? , supra note 1, at 13, 20-21.

9. See Richard C. Boldt, Rehabilitative Punishment, supra note 1, at 1218-45, 1269-78. See also FRANCIS A. ALLEN, THE
DECLINE OF THE REHABILITATIVE IDEAL (1981); ELLEN RYERSON, THE BEST-LAID PLANS: AMERICA’S JUVENILE COURT
EXPERIMENT {1978).

10. ALLEN, supra note 8, at 49.
11. AM. FRIENDS SERVICE COMM., STRUGGLE FOR JUSTICE: A REPORT ON CRIME AND PUNISHMENT IN AMERICA 25 {1971).
12. ALLEN, supra note 8, at 53-54.
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who fail to graduate.!? Given that graduation rates vary widely from court to court (and in many courts are
extremely low), this means that the reduced time in jail spent by those who succeed may be offset by the
additional time triggered by treatment failures.

In addition, there are costs to system legitimacy incurred as a result of the diminished procedural
safeguards and broad procedural informality that characterize the sentencing decisions of problem-solving
court judges. The National Institute of Justice noted that many courts do not have a formal system under
which sanctions are imposed, nor are records kept for when and why sanctions are enforced. This relaxed
procedural stance may be relatively benign in those instances in which participants adhere to program
requirements and thereby avoid further criminal punishment, but it produces a corrosive effect in the class
of cases in which participants fail at treatment and are subjected to augmented punishment ordered by a
decision-maker whose capacity for formal faimess has been compromised by problem-solving informality.

A third concern, inherent in the design of many of these courts, has to do with the use of criminal
punishment as a response to treatment failure. As the Open Society Foundations observed in a recent
report on this subject: “Punishment for a subjectively judged treatment ‘failure’ violates intemational
standards of care of drug dependence and flies in the face of basic tenants of the right to health.”** Some -
researchers have noted an increase in the total amount of time that many treatment court participants spend
in jail even when they ultimately are successful in the program, because of the frequent use in some
jurisdictions of brief periods of incarceration as a response to program infractions. Thus, participants may
be punished with multiple stays in jail for offenses that would have resulted in far shorter periods of
incarceration if they had never enrolled in the treatment court.'” Similarly, in the context of mental health
courts, particularly as more of these courts move to a post-plea model, some research has shown that the
use of incarceration as a sanction has increased, as well as a shift toward the use of criminal justice
mechanisms of supervision as opposed to supervision by mental health officials.'®

A final concern has to do with uneven access to appropriate treatment. “Insufficiently trained court
staff often send participants to services irrespective of their specific needs. Some courts use a ‘shotgun’
approach in which they subject participants to several programs with incompatible philosophies.”!” Poor
treatment matching not only violates the principles of the RNR model, it also leads to a high rate of
program failure. Moreover, effective treatment for mental disabilities and substance use disorders often
requires a group of coordinated interventions designed to meet the complex needs of participants. Too
frequently, treatment courts fail to deliver the full range of other medical, legal, and social services
necessary for success in the program.

Recommendations

In light of the instability of the treatment/punishment hybrid and the significant costs incurred
when participants fail to complete a problem-solving court regime, policymakers should be thoughtful
about the choice between devoting additional resources to problem-solving courts as opposed to investing

13. See Eric L. Sevigny et al,, Do Drug Courts Reduce The Use of Incarceration?. A Meta-Analysis, 41 J. CRIM. JUST. 416
(2013).

14, JOANNE CSETE & DENISE TOMASINI-JOSHI, DRUG COURTS: EQUIVOCAL EVIDENCE ON A POPULAR INTERVENTION 7,
https://www.opensocietyfoundations.org/reports/drug-courts-equivocal-evidence-popular-intervention.

15. See REGINALD FLUELLEN & JENNIFER TRONE, VERA INSTITUTE OF JUSTICE, DO DRUG COURTS SAVE JAIL AND PRISON BEDS?
6 (2000).

16. See Lisa Callahan, Henry J. Steadman, & Sheila Tillman, 4 Mulii-Site Study of the Use of Sanctions and Incentives in
Mental Health Courts, 37 LAW & HUM. BEHAV. 1, 1-9 (2013).

17. DRUG POLICY ALLIANCE, DRUG COURTS ARE NOT THE ANSWER: TOWARD A HEALTH-CENTERED APPROACH TO DRUG USE
12 (2011).
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in programs designed to divert low-risk offenders out of the criminal system and into therapeutic and other
social services in the community. As a rule, having a need for substance use or mental health treatment
should never be a sufficient reason for an individual’s entry into the criminal justice system, and the
criminal system should never be the only or primary means of obtaining needed treatment.

These basic principles yield a number of conclusions. First, policymakers should prioritize
alternatives to criminal system-located mental health courts and other problem-solving courts for those
who currently are brought into the system as a consequence of low-level drug oftfenses and other quality of
life infractions.!® These alternatives include “pre-arrest diversion, health and social service interventions,
and legislative change to remove these infractions from penal codes.”!® Of course, a policy that seeks to
direct low risk offenders into community-based treatment must have adequate resources available outside
of the criminal justice system. Unfortunately, the public treatment system has not kept pace with the
growth in criminal justice referrals. This is a misallocation of valuable resources and a rebalancing is
urgently needed.

Second, problem-solving courts should focus on higher risk oftenders, particularly those with
multiple risk factors. This may require treatment courts to refrain from excluding persons with histories of
violent offending, or at the least to rework eligibility criteria so that mere possession of a weapon at the
time of arrest does not work an exclusion.

Third, if they have targeted this more challenging population, these courts should offer a menu of
human services that match the full range of needs these participants present with, not just their mental
illness and/or substance use disorder, and should draw upon a diverse service provider network offering a
range of modalities of treatment, including methadone maintenance and/or buprenorphine treatment for
some clients with severe opioid use disorders.

Fourth, mental health courts and other problem-solving courts should adopt structural features
designed to ameliorate or minimize the tendency of rehabilitative intentions to devolve into punitive
practices. Pre-plea or pre-adjudication models should be favored over post-adjudication approaches that
require participants to enter a guilty plea before entering treatment. Defense counsel should be accorded
sufficient independence from the court’s “treatment team”™ to ensure that participants’ essential trial rights
are safeguarded.’’ The use of incarceration as a response to relapse should be minimized, and judges
should follow written protocols for the imposition of graduated sanctions. Drug testing should never be
used as a punishment. Finally, while drug treatment courts and other problem-solving courts should
increase intensity based upon risk, overall the duration of these programs should be reduced. Many
participants in drug treatment courts in particular spend too long going through the program and, as a
result, completion rates are often too low. Problem-solving courts, in short, should be reserved for those
most likely to benefit from them, and should be designed to maximize the likelihood that participants will
succeed.

18, See Edward P. Mulvey & Carol A. Schubert, Mentally Il Individuals in Jails and Prisons 21-25 (2017) available at:
http://www journals.uchicago.edu/doifabs/10.1086/688461 (recommending that jurisdictions “[d]ivert seriously mentally ill
individuals charged with less serious crimes out of the criminal justice system at the earliest possible stages of official
processing, preferably before or in lieu of jail entry.”).

19. CSETE & TOMASINI-JOSHI, supra notel3, at 5,

20. See Richard C. Boldt, Rehabilitative Punishment, supra note 1, at 12861300,
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Thank you for the opportunity to present a written statement on the intersection of homelessness,
mental illness, and the criminal justice system. Below I outline an overview of the problem, how mental
health courts are used to address the problem, additional solutions that may be beneficial, and my
professional recommendations.

Introduction

Homelessness, mental illness, and criminal justice involvement are highly intertwined. Studies
estimate that over half of people who are homeless have multiple stays in jail'and when studies
examine people with mental illness who are homeless, this number increases substantially.2 Overall, the
U.S. ranks highest in the world in the number of people who are in jail or prison.3 One out of every 100
adults in the U.S. is incarcerated, a nearly seven-fold increase since the 1970s.4The local jail population
increased 296% from 1980 to 2015.5 Jails have 19 times as many annual admissions as prisons do
nationally at 11,700,000 a year.b Jails serve about fifteen times more people each year in the U.S.
compared to prisons yet operate on much smaller per inmate budgets.” Spending time in jail can create
strain on families, work, treatment, and social supports. Extended jail stays increase the risk of
recidivism compared to less punitive sanctions such as probation.8 In fact, women are impacted by even
short stays in jail, creating cumulative stressors related to family caregiving, employment, and financial
responsibility.s

1Gonzales, J, R, Jetelina, K. K., Roberts, M., Reitzel, L, R,, Kendzor, D., Walters, 5., & Businelle, M. S. (2017}. Criminal justice system involvement among
homeless adults. American Journal of Criminal Justice, 43(2), 158-1686.

2 Fox, Mulvey, Katz, & Shafer (2013). Untangling the relationship between mental heaith and hometessness among a sample of arrestees, Crime & Delinguency.,
64(5}, 592-613.

3 Sawyer, W. & Wagner, P. (2019). Mass incarceration: The whole pie 2019. Retrieved from hltps:/Awww.prisonpolicy.org/reports/pie2099.mml.

4 Holder, E. {2009). Attorney General Eric Holder at the Vera Institute of Justice's third annual justice address. Retrieved from

http:/fwww justice.gov/ag/speeches/2009/ag-speech-090709.html.

SMinten, T. D., & Zeng, Z. (2016). Jail inmates in 2015. Washing DC: US Dep. Of Justice.

8 Subramanian, R., Delaney, R., Roberts, S., Fishman, N., & McGarry, P. (2015). Incarceration’s front door: The misuse of fafls in America. Vera Institute of
Justice. New York, NY: Center on Sentencing and Corrections.

?Henrichson, C., Rinald, J., & Delaney, R. {2015). The price of jails: Measuring the taxpayer cost of local incarceration. Vera Institute of Justice, Center on
Sentencing and Corrections,

3Cochran, J. C., Mears, D. P., & Bales, W. D. {2014). Dees inmale behavior affect post-refease offending? Investigating the misconduct-recidivism refationship
among youth and adults. Justice Quarterly, 31(8), 1044-1073.

®Van Olpen, J., Eliason, M. J., Freudenberg, N., & Barnes, M. {2009). Nowhere to go: How stigma limits the options of femate drug users afier release from jail.
Substance Abuse Trealment, Provention, & Polficy, 410}, 1-10.
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Mental Illness and Jails. One of the greatest challenges for jails is the increasing number of
people who are in need of mental health and substance use services. Among jail inmates, 11%-19% of
males and 22%-42% of females have serious mental illness (i.e., bipolar, schizophrenia spectrum, major
depression, delusional, and psychotic disorders).® Estimates of serious mental illness in jails is higher
than the prevalence in the community. When the definition of mental illness is broadened to include
any mental health disorder in the past year, 44% of jail inmates, on average, had a mental disorder;
lifetime prevalence rates reached 68% for females and 41% for males.'2 Over half of jail inmates used
substances at the time of their offense and 53% of jailed females met criteria for post-traumatic stress
disorder in their lifetime.'4+ The overrepresentation of people with mental illnesses in jails impacts
smaller rural communities as well as the largest jails systems in the U.S.'s Having such high proportions
of people with mental illness in jails is problematic for the individual, family, jail staff, and community.

Incarceration Negatively Impacts People with Mental Illness. People with mental
illness can have difficulty adjusting to incarceration, which can worsen symptoms.'*¢ This may result
from the stress of the environment; interrupted, poor, or no treatment; stigma; or a combination of
factors.’” People with mental illness are at heightened risk of victimization,'® suicide,'® and being sent to
segregation.2e People with mental illness who are in contact with the criminal justice system are at risk
of cycling in and out of the system with low-level felonies and probation revocation for technical
violations.2 However, people with mental illness on probation are equally likely to be rearrested for a
new crime but significantly more likely to violate the terms of probation.22 They also face higher risk of
re-incarceration and homelessness following criminal justice contact compared to people without
mental illness,?3a risk that is magnified when there are co-occurring substance use problems.2+
Following incarceration, people with mental illness are at a high risk of homelessness. One studyfound

" Steadman, J. H., Osher, C., F., Robbins, C. P., Case, B., & Samuels, 5. (2009). Prevalence of serious mental illness among jail inmates. Psychiatric Services,
60(6), 761-765.

" Teplin, A, L., Abram, M., K., & McClleland, M. G. (1996). Prevalence of psychiatric disorders among incarcerated women: |. Pretrial jai! detainees. JAMA
Psychialtry, 53(6), 505-512; Teplin, A. L. {1990). The prevalence of severe mental disorder among male urban jail detainees: Comparison with the Epidemiclogic
Catchment Area Program. American Journal of Fublic Health, 806}, 663-669.

2 Bronson, J., & Berzofsky, M. {2015). Indicators of mental health problems reported by prisoners and jail inmates, 2011-12. Washington, DC: U.S. Department of
Justice.

2 Ditton, P. (1999). Mental health and trealment of inmates and probationers. Bureau of Justice Special Report, NCJ 174463,

" Lynch, S. M., Dehart, D. D., Belknap, J. E., Green, B. L., Dass-Brailsford, P., Johnson, K. A., & Whalley, E. (2014). A multisite study of the prevalence of serious
mental iliness, PTSD, and substance use disorders of women in jail. Psychiatric Services, 85(5), 670-4.

'S Raggio, A. L., Hoffmann, N, G., & Kopak, A. M. (2017). Results from a comprehensive assessment of behavioral health problems amang rural jait inmates.
Journaf of Offender Rehabilitation, 56(3), 217-235,

8 Morgan, D. W., Edwards, A. C., & Faulkner L. R. {1993). The adaptaticn to prison by individuals with schizophrenia. Bufletin of American Academy of Psychialry
& the Law, 21(4), 427-433.

" Hatzenbuehler, M. L., Phelan, J. C., & Link, B. G. (2013). Stigma as a fundamental cause of population health inegualities, American Journal of Public Health,
103(5), 813-821; Human Rights Watch. {2003). lil-equipped: U.5. prisons and offenders with mental finess. New York, NY: Human Rights Watch; Fellner, J.
{2006). A correction quandary: Mental illness and prison rules. Harvard Civil Rights-Civil Liberties Law Review, 41, 391-412.

¥ Blitz, C. L., Wolff, N., & Shi, J. {2008). Physical victimization in prison: The role of mental iliness. fnternational Journal of Law & Psychiatry, 31, 385-393;
Dumond, R, W. {2000). Inmate sexual assault: The plague that persists. The Prison Joumal, 80(4), 407-414; Wolff, N., Blitz, C. L., & Shi, J. {2007). Rates of sexual
victimizaticn in prison for inmates with and without mental disorders. Psychiatric Services, 58, 1087-1094.

¥ Choi, N. G., DiNitto, D. M., & Marti, C. N. (2019). Suicide decedents in correctional settings: Mental health treatment for suicidal ideation, plans, and/or attempts.
Journal of Correctional Health Care, 25(1), 70-83,; Baillargecn, J., Binswanger, |, A., Penn, J, V., Wilkams, B. A., & Murray, Q. J. (2009}. Psychiatric disorders and
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that substance use, in fact, mediated the relationship between mental illness and homeléssness (i.e.,
substance use explained the relationship between these variables).?s

Jails and Prisons are Not Rehabilitation Facilities. There is a great need for people in
jails to receive services, but only about one-third receive treatment.2¢ Services are often minimal, with
only medication administration and infrequent visits from medical professionals. Psychotropic
medications?” and access to mental health professionals are limited.2® Mental health status is not
clinically monitored throughout the jail stay in most facilities, so changes in status are often missed.
People in need of services can go unnoticed, particularly when experiencing internalizing symptoms
(e.g., suicidal ideation).2s Correctional officers report they do not have adequate training regarding
general mental illness knowledge, lack expertise in identifying symptoms, and under-refer people to
services.3° Correctional officers are trained to maintain safety by using command and control
techniques, which do not work well with people in crisis. Rather than taking control, situations can
escalate and increase risk of injury.3 U.S. jails are not equipped to manage the needs of people with
mental illness yet people with mental illness can become stuck in jails while waiting for pre-trial
services.3 Unmet mental health needs in jail impacts people during incarceration and back in the
community.

Incarceration is Costly. Incarceration is expensive—to counties, families, and individuals.
Counties are responsible for most of the costs of running the jail. Communities spent approximately
$22.2 billion on jails in 2011, four times more than 1983.33 Many counties face overcrowding issues,
requiring that they house some people out of the county or manage more people with less staff.3+ A
survey conducted in 2018 estimates that 45% of Americans report incarceration among immediate
family members with estimates increasing among Black families (63%).35 Families may experience
financial burden due to the cost of visitation,3¢ psychological distress and poor quality of life,37and an
impact on household assets.?® The financial and emotional struggles persist beyond periods of
incarceration and impact families even while people are under community supervision.3¢ Financial
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burden from fines and fees when people exit jail and prison compound existing poverty experienced by
a large portion of people in custody.4°

Preventing Recidivism

The best way to reduce the negative impacts of incarceration for people with mental illness is to
prevent or divert them from entering/reentering the system. The sequential intercept model# points to
five intercepts for intervention to divert, reduce further movement into the system, and prevent
recidivism for people with mental illness. The five intercepts include law enforcement, initial detention
and court hearing, jails and courts, re-entry from jail and prison, and community corrections. Early
diversion efforts aimed to prevent people with mental illness from entering the criminal justice system,
referred by some as intercept zero,#2 begins with high quality and rapidly available behavioral health
and substance use treatment as well as social services to collectively address mental illness, substance
abuse, and criminogenic risks. SAMHSA (2019)43identified seven guiding principles for community-
based practice for justice-involved people to prevent recidivism. These principles include: (1) cross-
training behavioral health and criminal justice professionals; (2) collaboration; (3) use of evidence-
based and promising practices; (4) criminogenic risks and needs integrated into treatment plans; (5)
integrated physical and behavioral health care; (6) trauma-informed practice and policies; (7) case
management involving treatment, support, and social services; and (8) strategies to recognize and
address systemic and structural bias.

Intercept One. Several promising practices are available to divert people with mental illness
when they have police contact. Two prominent models are crisis intervention teams (CIT) and co-
responder models. CIT involves two core components — specialized, 40-hr training on responding to
mental health crisis and partnerships between police and community mental health stakeholders (e.g.,
providers, consumers, families, emergency services).++ Based on nearly two decades of research on
CIT,# CIT’s impact on arrest has a medium effect size in some jurisdictions but no effect in others;
across studies, CIT reduces officer stigma and increases service connection. Co-responder models
involve a police officer and behavioral health expert jointly responding to calls involving mental health
crises.¢ The evidence base for co-responders models is still developing, with a recent systematic review
finding no randomized trials, yet some evidence for reductions in arrest and hospitalizations using
quasi-experimental designs.47

Intercept Two/Three. Diversion from arrest is not always possible or appropriate. With the
use of evidence-based screening tools, people with MI can be identified upon initial detention for in-
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house services or treatment court.+8 Treatment courts engage people in intensive, community-based
services while diverting them from prison. Mental health courts (MHC) are an example of one type of
treatment court for people with mental illness. MHC involves interdisciplinary collaboration from
criminal justice and mental health providers. Participants are linked with treatment and services while
reporting to the courts on a regular basis.+ Complex interventions like MHCs are typically lumped
together in research and treated as a single program or intervention.s® When the component parts of
those programs and interventions are the same, data can be synthesized; however, when component
parts vary across programs, it complicates the ability to compare across programs and to summarize
findings. Further, when a program may actually work differently for subpopulations, it is important to
attend to those subpopulations in order to determine differential impacts. MHC research is challenged
by the inability to randomize. However, quasi-experimental studies do find MHCs reduce recidivism for
the people who select into the program, although this medium to small effect may differ based on key
variations in MHC programming (e.g., pre- vs. post-adjudication). Reductions in recidivism were found
even among one of the highest risk groups, people with mental illness and co-occurring substance use.5!
MHC participation has also been associated with reductions in homelessnesssfollowing court
participation, The specific mechanisms or components of MHC that contribute to positive outcomes are
still being explored. A burgeoning body of research suggests perceptions of procedural justice,5?
therapeutic jurisprudence,> and making positive life changesss may, in part, account for MHC
successes, From MHC participant perspectives, support from the MHC staff, structure and
accountability, access to treatment and services, and promoting motivation to change are key
components to improved mental health and reduced criminal justice contact.5®

Intercept Four. People are the most vulnerable to recidivate during the year following release.
People who use substances relapse more frequently during the first few months.5” Women, in
particular, experience distress following release due to disrupted family situations, child care, mental
health, substance use, housing, and employment. Women reported they experienced stigma and social
isolation upon return.s8 Needs at the time of re-entry may include simple tasks like contacting
probation officers to more complex tasks like obtaining food and housing. Completing these tasks can
be difficult for people who are in crisis or struggling with symptoms,59 which can contribute to
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recidivism and technical violations.% Mental health and substance use interventions for people with
mental illness are needed upon release from jail. SAMHSA (2019) identified assertive community
treatment (ACT) and critical time intervention (CTT) as evidence-based practices for people with mental
illness involved in the justice system. Case management services impact recidivism rates.* When
people do not have social support systems or treatment access outside of jail, reentry programs are
particularly important in bridging or connecting people to services.

ACT involves a multidisciplinary team providing treatments to people in the community.
Caseloads are small and teams are available for as long as services are needed. ACT participation,
compared to traditional case management, is more effective in reducing homelessness and symptoms
across randomized trials but not in reducing hospitalizations.®2 A less studied adaptation of ACT,
forensic assertive community treatment (FACT), is promising for justice-involved people with MI.
FACT teams include providers, probation officers, and peer specialists. Collaboration between criminal
justice and mental health systems and using trauma-informed care are key. FACT participants had
fewer new crime convictions and less time in jail and hospitals compared to controls.®3 CTT is a time-
limited, phased case management model involving linkage to services and supports through skill
building, coaching, support, and advocacy. Across studies, CTI participants experience less
homelessness, fewer hospitalizations, symptom reductions, and improved continuity of care.®+ Other
evidence-based services following release include integrated mental and physical health services,
supported employment, permanent supportive housing, and pharmacotherapy.6

Intercept Five. Finally, one strategy used in community corrections to reduce recidivism is
specialized mental health caseloads, which involves probation or parole officers having a smaller
caseload with only people with serious mental illness. Officers have training on mental illness and de-
escalation, help link people with needed services, and offer extra time to assist people in addressing
barriers to successful supervision.® This population is at a higher risk of recidivism;%7 specialized
probation can reduce this risk.

Recommendations

Each intercept has mounting evidence for, at minimum, promising practices. Given the risks
that people with mental illness face once they enter jails and prisons, interventions like MHCs are
essential to diverting people from incarceration and providing access to community-based treatment
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and services. Jails and prisons were not created to provide clinical services yet they are currently some
of the U.S.’s largest providers of mental health treatments. People with mental illnesses are best served
in community settings with an integrated team of licensed clinicians and service providers
who are resourced to serve all people in need of services. Access to Master’s or Doctoral-level
mental health professionals in the community is an essential component of care. These professionals
must be cross-trained to understand criminogenic risk factors and utilize evidence-based practices to
address these risks at the same time mental illness and substance use are treated. Without adequate
food, housing, and safety, reaching treatment goals is near impossible. For those people who cannot be
diverted from jails and prison through interventions noted above, access to quality mental health
treatment while in custody and bridging services at discharge are critical to successful community re-
entry.

A barrier many communities face, especially those states that did not expand Medicaid, is a lack
of access to quality services to treat mental illness and substance use. Treatment and social
services must be adequately resourced. People with mental illness are waiting months before they
can sec an individual therapist and psychiatrist; given a high proportion of people with mental illness in
the criminal justice system are impoverished, they also face financial barriers to accessing medications.
Access to services also includes investment in our future and current workforce. This
includes education for the future workforce of social workers, psychologists, advanced practicing
nurses, and psychiatrists and ongoing professional development of the existing workforce. Some
communities face a shortage of psychiatrists while others have no licensed mental health professionals.
Access to services includes an investment in ensuring we have properly trained professionals to carry
out services—both in the community and within institutions. MHCs who partner with private agencies
to serve court participants may have more flexibility to meet the needs of a justice-involved population
by staffing agencies with professionals who are trained to serve this population and have the skill set to
deliver evidence-based treatments to them. One critical component of working with partner agencies is
setting up processes and policies to share information, with a patient's consent, to the team and provide
opportunity for the MHC team to assist in developing integrated treatment plans. At the same time,
communities must also have adequate resources for safe housing, community engagement, and food
and nutrition.

State and local funding play an important role in research and evaluation of MHCs. Strong
national and state organizations exist for other treatment courts but the same structures has not been
developed for MHCs. For example, in Missouri, the Office of State Courts Administrator collects data
from all treatment courts except MHCs. This makes state-level data on MHCs difficult to access because
it is housed at the county-level. Providing support to proimnote and fund MHCs at the local and
state level would allow for additional research and evaluation to be conducted on MIICs
and provide counties with the resources to develop sustainable MHCs.

Finally, given the emergent evidence on procedural justice as a mechanism for promoting
positive outcomes among MHC participants, trainings to support judges in learning strategies (e.g.,
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reflective listening) and implementing processes to promote transparency in decision-making can be
utilized to enhance perceptions of procedural justice among MHC participants.®

In closing, given the current evidence from research and my professional practice, with adequate
community resources (e.g., effective physical, mental health, substance use treatment including
medication; stable and safe housing; access to food; vocational training and placement) and successful
diversion programs (e.g., CIT or co-responder models), fewer homeless people with mental health
issues would end up in jails and prisons. MHCs provide a “carrot” or external motivation to keep people
working towards their goals despite the side effects and symptoms of mental illness (e.g., extreme
fatigue, confusion, lack of motivation). These symptoms create barriers for people that get in the way of
treatment adherence and use of services but the MHC team provides that safety net to help people get
back on track. Without the safety net, people may not have a support system in place when their
symptoms get the best of them, which may result in emergency or crisis services, relapse of substance
use, contact with police, probation violations, and suicide. Finding ways to provide a safety net for
people in the community is critical to prevent criminal justice contact altogether. T want to thank the
Committee for this opportunity to present these pressing issues.
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My name is David Freeman and | am a psychologist and the Chief Clinical Officer at Community
Connections in Washington DC. Community Connections is a multifaceted behavioral health
agency with a comprehensive array of services. We serve people of all ages and from all wards in
the city. Almost all our clients have Medicaid.

When Community Connections opened in 1984, we focused primarily on mental health and
housing. Over our history we have expanded our scope of practice, first with substance use and
dual diagnosis services, then homeless outreach, employment supports, trauma recovery, age
specific services, and in 2000, dedicated services for the justice involved population. We provide
aggressive community outreach, clinical case management, therapy, psychiatric service, and
housing supports with better than 509 of our services delivered in the field. We “Think Clinically
and Act Practically” as we work toward helping people develop more productive and satisfying
lives in the community.

Starting in 2000 we developed a series of programs for justice involved people with co-occurring
disorders. Foremost among these was our Options Program. Options, a pre-trial diversion
program that enrolled people who suffered from co-occurring behavioral health problems, was
predicated on the hypothesis that an arrest could serve as a turning point in a person’s life if they
were provided with the right, time sensitive supports. Seeded with funds from a Pre-trial Diversion
court-based work group, Options was eventually funded by both the DC Department of Behavioral
Health and SAMHSA, a federal agency that provided crucial support for behavioral health services
and program evaluation.

We called the Options service package Forensic Intensive Case Management (FICM). FICM was a
comprehensive, assertive case management package of wrap around services that emphasized
coordination of care with the criminal justice system. FICM blended the leverage of justice
involvement with Motivational Interviewing, a well-known evidence-based practice that highlights
person centered care. With the support of SAMHSA funding we developed a Fidelity Tool for FICM
and measured our adherence to the designed practice on a regular basis.

QOur evaluation partner was Policy Research Associates in New York. Over a five-year Period, PRA
gathered data through client and clinician interviews and court records. At intake, enrolled
participants described this problem profile: 100% had a mental health disorder with 70%
suffering from an affective disorder (depression or bipolar disorder) and 30% from schizophrenia;
959%, had a lifetime history of physical and or sexual abuse and 509, reported traumatic
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experience in the year prior to arrest; 80% had a co-occurring substance use problem; 75% had a
history of residential substance abuse treatment and 60% had a history of psychiatric
hospitalization. Reflecting the active institutional presence in the lives of participant,there was an
average of six inpatient psychiatric or residential substance abuse experiences by the time people
were 35 years old. 509% were street or shelter homeless in the six months prior to enroliment and
housing instability was almost universal in the six months prior to enrollment: even people who
stayed out of shelters and off the streets had an average of 5 unique residences in this six month
period.

By almost all measures, the program was wildly successful. 95% of participants improved or
stabilized housing. Arrests in six months prior vs six months post intervention were reduced by
60%. Mental health functioning improved, and substance use was reduced.

As we immersed ourselves in the lives and the criminal justice obligations of 250 Options
participants, we learned a great deal about the intersection of the behavioral health and criminal
justice systems. Each system has a culture of its own with distinct values, languages, funding
mechanisms, and expertise. To be effective, the Community Connections staff had to develop
what Hank Steadman from PRA calls “criminal justice savvy”. We needed to learn what
information the court deemed relevant and how to deal with the fire and brimstone judges. We
needed to respond to unrealistic — but rational - judicial expectations of our staff. We needed to
learn how to get into the jails and how to find a probation officer. We needed to learn the language
of the court, and the justice system. Before we learned all this, the outcome of routine meetings
was often stressful and disturbing, probably on both sides.

Meanwhile, prior to Options, clients did not disclose their criminal justice involvement, perhaps
because of shame or fear of stigmatization and discrimination. Before Options, clients would go
missing for 3-6 weeks and we would have no idea where they went or how to find them when in
fact they had been incarcerated. We would receive subpoenas that staff would try to dodge
because they were too afraid to go to court. When we did go to court we would often sit in the
back, unrecognized, and under-utilized.

The Options program changed all that, and the systems change was radically accelerated with the
formation of the Mental Health Community Court.

Instead of 15 judges we could now get to know one. Instead of a fairly random experience in the
courtroom, we had regular team meetings with judges, sharing knowledge about how resources
were accessed, how defendants could better get what they needed, and how we could correct mis-
information that came into the court room. There was still tension between the justice and
behavioral health systems, but the tension was productive. MHCC judges acted as advocates for
the best possible care, expecting follow up on agency’s clinical promises, tracking the process of
application for resources available in other city departments, leveraging the courts authority to
push clients into a more genuinely collaborative posture. At one point, Community Connections
was the service provider for 509 of clients in the Mental Health Community Court and we had a
cohort of staff who had developed the necessary “criminal justice savvy”.

So, there were positive client outcomes and positive program outcomes as well.

Crucially, Options provided us with the essential funding needed to cover services that are not
otherwise billable. In a fee for service environment, which is still the source of funding for most
Medicaid recipients, much required work is not reimbursable. Transporting clients to court, an
essential activity in many cases, is not financially supported, time spent in court while waiting for
a case to be called is not hillable, any kind of written court reports are completed pro bono,
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meetings with judges and stakeholders is unfunded. Options gave us just enough money to cover
these costs. By describing a successful program, | hope to have provided a model of how we can
create positive outcomes at the interface of the criminat justice and the behavioral health system.
About five years ago, the Department of Behavioral Health decided to re-distribute Options
funding so that all agencies could use the resource. This was a good idea in theory, but the
mechanism for accessing the money was never articulated and in practice the money dried up all
together. Funding for Options was effectively discontinued. Behavioral health agencies operate on
a thin margin and we have to limit curselves too services that are funded: without dedicated
funds, projects wither.

After Options dissolved, we developed several other successful, but smaller and more specifically
targeted programs at the interface of Justice and Behavioral Health. For example, we have two
Forensic ACT teams which have had special training in justice system procedures. We have a Re-
Entry Team funded by the Office of Victim Services and Justice grants. We have contracts with
CSOSA to provide substance abuse services and with Bureau of Prisons to provide therapy for
halfway house residents. None of these projects, however, fund the non-billable time that Options
supported.
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| am Andre Gray, a returning citizen from the federal prison system. | am also a former
client and now employee at Disability Rights DC's DC Jail and Prison Advocacy Project at
University Legal Services (DRDC) where | work as a Peer Navigator.

We are in need of a major investment into services and supports for people with mental
health disorders to prevent them from getting involved in the criminal justice system and to
help those already involved in the system to successfully return to the community. So many of
the people | have worked with as a peer navigator do not fit the eligibility for the District of
Columbia's Mental Health Community Court (MHCC) because they have charges that disqualify
them or are dealing with technical viclations of parcle, probation or supervised release.

Recently | worked with a client that was involved in an argument with the driver of a van
that transports people to homeless shelters. The client experiences difficulty interacting with
others as aresult of his mental health symptoms. He asked a simple question about where the
van usually stops and felt provoked by a driver who didn't wantto answer, leadingto a verbal
altercation. The driver called the police and the client decided to stay to explain what had
happened. The client ended up being arrested on the spot and charged with atternpted threats.
Eventhe bus driver was surprised about the arrest. She thoughtthe callwould scare him off or
that the police would just give him a talking to. The new charge violated his supervised release
and heisnow serving a 12-month sentence. Because of hiscriminal history, he was not eligible
for mental health court. It was clear to me that the client needs mental health treatment and
supports and could have benefited from a treatment court approach.

| grew up in this city and was a special education student. | had no knowledge of the

legal system. My only survival was based on the information | learned from the streets and the
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people and things | received from it. That's how | ended up in prison. After spending almost 20
years incarcerated, I've gone through reentry myself, so | know what someone needs when
they're coming back to DC and they need to take care of their mental health and trauma, as
well as the basics-housing, income, insurance, healthcare, and reuniting with family. DRDC
made contact with me by letter while | was still incarcerated. It took several letters for me to
realize that maybe they were serious about working with me. They worked with me to put
together a reentry plan, picked me up at the Greyhound station when | arrived, and helped me
get settled in a work bed program at a shelter. DRDC made sure | was connected to mental and
physical health providers and helped me take care of things like getting an ID, clothes, and
working on more permanent housing. Eventually, | got my own apartment, where | still live and
take care of my two young adult sons with disabilities.

Now, | work with people like me, who are in need of mental health services and are
returning to the community from the jail and prison. Currently, I'm working with a woman who
has an intellectual disability and several chronic medical issues. When | first met her, she had
been released from jail on a parole violation. She had housing from a woman she met who
seemed to want to help her. Soon after her release from jail she picked up a minor charge and
became involved in the MHCC. While she was still involved with MHCC, the housing she had fell
through when the person she was staying with realized she wasn't going to get a disability
check right away. This is common. People with psychiatric disabilities are particularly vulnerabie
to exploitation: those who are also returning citizens are even more vulnerable. Landlords,
employers and family members know they can take advantage because the person needs the

job or needs that apartment in order to stay in compliance with supervision. All it would take is
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a call to the police or their community supervision officer to get them sent back to the jail.
When she was thrown out of the apartment, this client ended up living in a box. She was
assaulted at least once during this time.

Tao many mental health providers are failing at helping their clients with housing and
other reentry services they need. At the Jail and Prison Advocacy Project, we try to get the
mental health providers to help with housing, which they are supposed to do, but when they
don't, we stepin. No oneis holdingthe mental health providers accountable for assisting their
clients with housing. Even if they were, there's still not enough safe and affordable housing to
go around. Right now, too many people leave the jail and the Federal Bureau of Prisons
homeless or with only temporary, unstable housing plans. Even the most vulnerable people,
who have longhistories of homelessness, cannotbe awarded a voucher whiletheyarein the
iail and cannot go straight into most transitional housing programs. This means people with
psychiatric disabilities are forced to leave the jail or prison and be homeless before they will
evenbe considered for housing. That's a recipe for re-incarcerationif everthere wasone. This
isapolicy decision by that could and should be changed. The MHCC could also be doingmore
to make sure people have stable housing. Stable housingis keyto people having stability to get
treatment, find a job if they are able to work, and to staying off the streets where they can
come into contact with police on a regularbasis.

Mental health courts offer an opportunity for people with serious mental illness to
engage in freatment, connect with a provider and get the support they need to change their

trajectory. However, the eligibility criteria exbludes individuals who could benefit the most. The
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MHCC needs to be expanded to include people who have been charged with a wider range of
offenses in order to best serve the community and the residents of the District.

The kinds of services and supports that make returning citizens with mental illness
successful should be available to anyone regardless of whether they go through the MHCC or
traditional court. Through my twice daily visits with the woman living in a box, | was able to build
trust and convince this client to first try a residential program for people with mental illness and
substance use disorders. While there, she experienced complications of one of her medical
conditions and was terminated from the program-leaving her homeless again. This is also a
common experience in DC for pecple with both mental health and physical health problems. |
was able to convince her to take up housing in a shelter as we attempt to help manage to get
her into better housing situation. Both her mental health and physical health are more stable
now that she is living at the shelter. This comes from creating a relationship over time that
allows the client to trust the help that | am offering. Trust is not easy for individuals who already
have issues from childhood trauma or other life traumas. Most individuals-over 90%--who have
been incarcerated have experienced significant trauma in their lifetime. This is 100% for people
with serious mental iliness who have been incarcerated. Taking the time to build a trusting
relationship is critical to their success.

Based onmy own experience and the experiences of the people | work with, [ know
what works-a trusting relationship with an advocate or case manager; treatment for mental
and physical health; help navigatingthe bureaucracy to getimportant documents and other
essential services, including help with transportation; help with job training, employment, or

applying for disability benefits; and a stable housing situation. The MHCC should offer all of
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these services, but these services should not be limited to the MHCC. If DC is to reduce
homelessness among this population, these services and supports must be available to
everyone, regardless of whether they go through the MHCC or a traditional court or the US
Parole Commissicn. And policies regarding homeless people need to change to so that people
with a long history of homelessness don't have to leave jail or prison homeless in order to
receive any kind of housing support.

Thank you for your time.
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My name is Lea Johnston. [ am a Professor of Law at the University of Florida
Levin College of Law. I specialize in the intersection of mental health and criminal law and
procedure. The views [ express in this testimony are my own and do not represent any
official position of the University of Florida.

I wish to thank Chairman John Malcom and the other Members of the D.C. State
Advisory Committee of the U.S. Commission on Civil Rights for the opportunity to discuss
the relationship between mental illness and crime, the efficacy of mental health courts
(MHC), the adequacy of due process safeguards for persons referred to MHCs, and
possible ways to improve MHCs in general and in the District of Columbia in particular.
While [ am not able to fully discuss all of these matters in my testimony, I will touch on
each of them and provide footnotes to published articles and books expanding on specific
points.

[ have spent the last eight years studying MHCs and the relationship of mental
illness to criminal behavior.! My years of study lead me to believe that, if the Committee
seeks to address the mental health needs of the D.C. community, investing in MHCs is not
the answer. MHCs are resource-intensive, serve few people, tend to have high termination
rates, may be net-widening (meaning they widen the net of social control over offenders
who would not otherwise have been processed by the criminal justice system), and may
exact more punitive sentences than the traditional justice system. They are also founded on
the erroneous and scientifically unsound notion that mental illness is a significant, direct
contributor to criminal activity. By generating anecdotes of successful intervention, these
courts allow stakeholders to paper over two serious problems—unmet mental health needs
in the community, and mental illness in the criminal justice system—and avoid deeper
investment and structural change. Finally—particularly in areas like D.C. where “access to

!'T have written three articles relevant to the Committee’s current business: E. Lea Johnston, Theorizing
Mental Health Courts, 89 WASH. U. L. REV. 519 (2012); E. Lea Johnston & Conor P. Flynn, Mental Health
Courts and Sentencing Disparities, 62 VILL. L. REV. 685 (2017); and E. Lea Johnston, Reconceptualizing
Criminal Justice Reform for Offenders with Serious Mental lliness, 71 FLA. L. REV. 515 (2019). I would be
happy to make these articles available to the Committee upon request.
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mental health care has been described as ‘almost impossible’*—they may incentivize
arrests and the commission of criminal behavior to obtain scarce mental health resources.

Indeed, in my opinion, the premise of this hearing—that MHCs may supply a
plausible means to address mental iliness in the community or in the criminal justice
system—is problematic. First, it ignores problems of scale. For instance, an estimated 20%
of jail inmates have a serious mental illness.’ Thus, if 2,000 inmates are housed in jail
facilities in the District of Columbia,* approximately 400 of them have a serious mental
illness. There are too few MHCs—a costly and resource-intensive innovation>—to help the
vast majority of these individuals, much less the entire population with a serious mental
illness in the District. I do not have annual enrollment figures for the D.C. Mental Health
Community Court (MHCC), but, according to recent GAINS Center data, the average
MHC enrolls around 30 people per year.® Thus, MHCs can only provide treatment for a
tiny segment of the target population.

Second, the premise that MHCs—a specialized criminal docket—may supply a
possible means to address mental illness assumes that the most efficient way to address

? Memorandum from Ivy L. Davis to Maure Morales 1 (Feb. 12, 2018) (on file with author) {quoting a
2016 American Psychological Association report).

3 E. FULLER TORREY ET AL., THE TREATMENT OF PERSONS WITH MENTAL [LLNESS IN PRISONS AND JAILS:
A STATE SURVEY 24, 26 (2014). (f Henry J. Steadman ct al., Prevalence of Serious Mental lliness Among
Jail Inmates, 60 PSYCHIATRIC SERVS, 761, 764 (2009) (estimating that roughly 14.3% of male jail inmates
and as many as 31.0% of female jail inmates suffer from one or more serious mental illnesses, such as
schizophrenia, bipolar disorder, and major depressive disorder). These rates are two to three times higher than
those of the general population. See Nahama Bromer et al., Effects of Diversion on Adults with Co-Occurring
Mental lllness and Substance Use: Quicomes from a National Multi-Site Study, 22 BEHAV. SclL. & L. 519, 519
(2004).

% Prison Policy Initiative, District of Columbia Profile, available at
https://www.prisonpolicy.org/profiles/DC.html.

> See Henry J. Steadman et al., Criminal Justice and Behavioral Health Care Costs of Mental Health
Court Participants: A Six-Year Study, 65 PSYCHIATRIC SERVS. 1100 (2014) (finding, in a study of cost data
for 296 MHC participants and 386 matched jail detainees for three years after a target arrest, that total annual
costs for MHC participants averaged $4,000 more for all three follow-up years due to high treatment costs
that were not offset by criminal justice system savings). Buf see M. SUSAN RIDGELY ET AL., RAND COR®.,
JUSTICE, TREATMENT, AND COST: AN EVALUATION OF THE FISCAL IMPACT OF ALLEGHENY COUNTY MHC 19—
20,26 (2007), https://www rand.org/pubs/technical reports/TR439 html (finding, in an analysis of 66 MHC
participants over two years, that the “average annual costs are $9,584 lower™ per participant than the costs
predicted if the participants had stayed in the traditional criminal justice system); Sheryl Kubiak et al., Cost
Analysis of Long-term Outcomes of an Urban Mental Health Court, 52 EVALUATION & PROGRAM PLAN. 96,
99, 100 tbl.1, 102 tbL.3 (2015) (finding, in a comparison of the average treatment and criminal justice costs
mcurred per person by felony MHC participants in the one-year period after exiting the MIC and by MHC-
eligible non-participants in the one-year period after being screened for MHC, that 40 MIHC completers
incurred costs of $16,964, that 65 MHC non-completers incurred costs of $32,258, and that 45 MHC-eligible
non-participants incurred costs of $39.870 because of greater costs of treatment and recidivism).

® See Adult Mental Health Treatment Court Locator, SUBSTANCE ABUSE & MENTAL HEALTH SERVS.
ADMIN., https://www samhsa.gov/gains-center/mental-health-treatment-court-locator/adults (last visited Sep.
20, 2019},
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mental illness is to expand the mental health resources offered by the criminal justice
system because mental illness typically and predictably results in criminal behavior (or at
least involvement). Decades of science demonstrates, however, that mental illness is not a
direct, substantial driver of criminal activity and that addressing mental health alone will
not reduce recidivism.” Instead, offenders with mental illness—like those without mental
disorder—commit crimes because of criminogenic risk factors such as substance abuse,
antisocial cognition, employment problems, and lack of family support.® To reduce the
cycling of offenders with mental disorder through the criminal justice system, we must
reduce their levels of criminogenic risk by, for example, providing substance abuse
treatment, supported employment, supported housing, and cognitive skills training focused
on judgment and criminal behaviors to address criminal thinking.

If the Committee’s aim is to reduce the “prevalence of untreated mental illness” in
the District,” 1 respectfully suggest that the Committee recommend against expanding
MHCs but instead recommend investing in evidence-based mental health services, such as
assertive community treatment, supported housing, mobile crisis services, supported
employment, and peer support services.'? Services provided prior to criminal justice
involvement could help stabilize individuals with mental illness and prevent encounters
with law enforcement.

The remainder of my written comments are organized in the following manner.
First, 1 address the challenges associated with MHCs. Second, I discuss two inaccurate
assumptions upon which MHCs are premised: an individual’s crimes are likely derived
from her mental illness, and, by treating that mental illness, the offender will be less likely
to engage in criminal behavior in the future. 1 set forth the science on mental illness and
criminal behavior, including the dynamic factors demonstrated to actually affect an
individual’s likelihood to engage in crime, and the dominant correctional paradigm used to
treat these factors. Third, | propose recommendations for restructuring MHCs, including
the D.C. MHCC, to align with these principles. However, because of the challenges
inherent in MHCs, I ultimately conclude that the Committee should recommend against

? See infra notes 74-83.
8 See infra notes 84-88.
¥ Davis, supra note 2, at 1.

' See BAZELON CENTER, DIVERSION TO WHAT? EVIDENCE-BASED MENTAL HEALTH SERVICES THAT
PREVENT NEEDLESS INCARCERATION (Sept. 2019), available ar http://www bazelon.org/wp-
content/uploads/2019/09/Bazelon-Diversion-to-What-Essential-Services-Publication September-2019.pdf
{discussing each of these evidence-based approaches); Gary R. Bond et al., How Evidence-Based Practices
Contribute to Community Integration, 40 COMMUNITY MENTAL HEALTH J. 569, 576-80 (2004) (discussing
evidence-based practices for helping those with serious mental illness); Roger H. Peters et al., Evidence-
Based Treatment and Supervision Practices for Co-Occurring Mental and Substance Use Disorders in the
Criminal Justice System, 43 AM. J. DRUG & ALCOHOL ABUSE 475, 476, 483 (2017) (discussing empirically
based models such as “(1} Integrated Dual Disorders Treatment (IDDT), (2) the Risk-Need-Responsivity
{RNR) model, and (3) Cognitive-Behavioral Therapy (CBT)” and evidence-based interventions such as
“Illness Management and Recovery (IMR), Therapeutic Communities (TCs), and Assertive Community
Treatment™).
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investment in these courts but rather recommend that any investment be channeled into
expanding community mental health options.

L MHCs

MHCs have been touted as a possible means to break the cycling of repeat
offenders with untreated serious mental illness in the criminal justice system.! Propelled
by federal funding and the strong support of the Council of State Governments’ Justice
Center, MHCs have enjoyed exponential growth, expanding from the first court in 1997 to
around 450 courts across the United States today.'? Supporters maintain these courts
deliver much-needed treatment to individuals suffering from mental illness, reduce

recidivism,"? improve quality of life,'* and even help diminish mass incarceration.'

" Generally speaking, MHCs are specialized criminal courts with dockets restricted to individuals with
mental illnesses in which defendants choose a non-adversarial, problem-solving approach involving court-
supervised treatment instead of traditional court processing. See Johnston, Theorizing Mental Health Courts,
supra note 1, at 520, MHCs are idiosyncratic and vary widely in their mental health and criminal eligibility
criteria, plea requirements, treatments offered, intensity and length of supervision, use of jail as a potential
sanction for condition noncompliance, and the impact of program completion on participants’ criminal cases.
Id.

2 Drug Treatment Court Programs in the United States, NAT'L DRUG COURT RES. CTR.,
https://ndcre.org/database/ (scroll down to “Court Types” and select “Mental Health™) (last visited Oct. 3,
2019) (reporting 449 MHCs); Aduit Mental Health Treatment Court Locator, supra note 6 (listing over 470
adult MHCs and over 50 juvenile MHCs).

13 See Fvan M. Lowder et al., Effectiveness of Mental Health Courts in Reducing Recidivism: A Meta-
Analysis, 69 PSYCHIATRIC SERVS. 15, 17 (2018) (reviewing 17 studies published between 2004 and 2017 and
concluding there was “a significant, negative, and small effect of MHC participation on recidivism (d=-.20,
95% confidence interval) [relative to traditional processing]” and that “there was significant heterogeneity in
this effect . . ., suggesting the presence of a high degree of variability in effect size across studies™); Id.
(observing that moderate- and high-quality studies, as well as peer-reviewed publications, showed less of an
effect on recidivisin than did low-quality studies and dissertations); see also Kelli Canada et al., Bridging
Mental Health and Criminal Justice Systems: A Systematic Review of the Impact of MHCs on Individuals and
Communities, 25 PSYCHOL., PUB. PoL’Y & L. 73, 76 (2019) (analyzing 29 studies of MHCs (identified by
their having a subset of “essential elements”), finding mixed results for recidivism, and concluding that
“results are generally prowmising for graduates of MHCs but for people who do not complete MHC, recidivism
remains high™); Laura N. Honegger, Does the Evidence Support the Case for Mental Health Courts? A
Review of the Literature, 39 LAW & IIUM. BEHAV. 478, 48283 (2015) (collecting and reviewing extant
studies on MHCs" abilities to reduce recidivism rates); Donald M. Linhorst & P. Ann Dirks-Linhorst,
Development, Qutcomes, and Future Challenges, 54 JUDGES’ J. 22 (Spring 2015) (same). While the weight of
extant studies suggest that MHCs may reduce recidivism, “limitations and challenges of MHC research
prevent these problem-solving courts from rising to the level of an evidence-based practice.” Honegger,
supra, at 484.

14 See Allison D, Redlich et al., Is Diversion Swift? Comparing Mental Health Court and Traditional
Criminal Justice Processing, 39 CRIM, JUST. & BEHAV, 420, 430-31 (2012} (“The short-term benefits of
getting out of jail must be juxtaposed with the potential for longer-term benefits of MHC participation (i.e.,
access to treatment, reductions in recidivism, improved quality of life).”).

15 See Roger K. Warren, A Tale of Two Surveys. Judicial and Public Perspectives on State Sentencing
Reforms, 21 FED. SENT'G REP. 276, 282 {2009} (observing that §2% of respondents in a 2006 survey by the
National Center for State Courts said MHCs are “a better way to sentence offenders than through the regular
court system”); Jessica M. Eaglin, The Drug Court Paradigm, 53 AM. CRIM. L. REV. 595, 606, 605—13 (2016)
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Proponents also laud the courts as models for treating defendants with dignity, facilitating
defendants’ “voice,” and embodying other important procedural justice principles.'®

However, MHCs pose many challenges. In particular, some commentators have
criticized the diminished role of defense counsel in MHCs!'? and the courts’ net-widening
effects.'® Others have expressed concemns about the coercive nature of the courts,!? offenders’
competence to consent to diversion,’ and infringement on participants’ privacy.?' Gender
and racial disparities may exist in the referral of participants and in the rate of program
completion that benefit older, white women?* Others have pointed to the increased

{asserting that treatment courts “are generally considered a leading alternative to incarceration™ and
discussing the role of problem-solving courts in the Department of Justice’s Justice Reinvestment Initiative).

1§ See Michael L. Perlin, “The Judge, He Cast His Robe Aside”: Mental Health Courts, Dignity and Due
Process, 3 MENTAL HEALTHL. & PoL Y ]. 1, 2, 8, 20-23, 2728 (2013).

17 See Tamar M. Meekins, “Specialized Justice”: The Over-Emergence of Specialty Courts and the
Threat of a New Criminal Defense Paradigm, 40 SUFFOLK U. L. REV. 1, 1-55 (2006); Steven K. Erickson et
al., Variations in Mental Health Courts: Challenges, Opportunities, and a Call for Caution, 42 COMMUNITY
MENTAL HEALTH JOURNAL 335, 337, 340 (2006}, Nancy Wolff & Wendy Pogorzelski, Measuring the
Effectiveness of Mental Health Courts, 11 PSYCHOL. PUR. POL’Y & L. 539, 558-59 (2005); Timothy Casey,
When Good Intentions Are Not Enough: Problem-Solving Courts and the Impending Crisis of Legitimacy, 57
SMU L. REV. 1459, 1483 (2004); Stacey M. Faraci, Slip Slidin’ Away? Will Our Nation's Mental Health
Court Experiment Diminish the Rights of the Mentally Il{7, 22 QLR 811, 825, 83840, 84445 (2004).

‘8 See Bradley Ray et al., What Happens to Mental Health Court Norcompleters?, 33 BEHAV. SCI. & L.
801-814 (2015) (examining non-completers in a pre-adjudication MHC that “‘accepts mostly misdemeanor
offenders, many of whom had only one prior arrest” and finding that, after leaving MHC, nearly 64% had
their charges dismissed when their case was sent back to traditional court);, Tammy Seltzer, Mental Health
Courts: A Misguided Atiempt to Address the Criminal Justice System’s Unfair Treatment of People with
Mental Hliness, 11 PSYCHOL. PUB. PoOL’Y & L. 370, 381-82 (2005); Susan Stefan & Bruce J. Winick, 4
Dialogue on Mental Health Courts, 11 PSYCHOL. PUB. POL’Y & L. 507, 518 (2005).

% See Allison D. Redlich et al., Enrollment in Mental Health Courts: Voluntariness, Knowingness, and
Adjudicative Competence, 34 LAW & HUM. BEHAV. 91, 101 {2010} (finding that, while 66 to 71% of MHC
participants said it was their choice to enroll in the court, about 60% claimed not to have been informed the
decision to enroll was voluntary or told of MHC requirements prior to enrolimg); Allison D. Redlich,
Voluntary, But Knowing and Intelligent?, 11 PSYCHOL. PUB. POL’Y & L. 605 (2005); Stefan & Winick, supra
note 18, at 512; Seltzer, supra note 18, at 574-75; Casey, supra note 17, at 1498-99; Faraci, supra note 17, at
845-47; Robert Bemnstein & Tammy Seltzer, Criminalization of People with Mental lliness: The Role of
Mental Health Courts in System Reform, 7 UD.C. L. Rev. 143, 150-51 (2003).

0 See Kathleen P. Stafford & Dustin B. Wygant, The Role of Competency to Stand Trial in Mental
Health Courts, 23 BEHAV. SCL. & L. 245, 256-57 (2003) (finding that, of the 80 defendants referred by one
MHC for competency evaluations, 77.5% were found incompetent to stand trial and concluding: “the results
of this study suggest that a number of defendants with major mental illness and misdemeanor charges lack the
capacity to waive the constitutional rights and make the informed decisions necessary to participate in
MHC”); Redlich et al., Enroliment in Mental Health Courts, supra note 19, at 101 (finding in a study of two
MHCs that “16--27% of Brooklyn and 9-13% of Washoe participants demonstrated clinically significant
impairments in their understanding of legal terms and concepts, and their ability to reason pertinent to legal
decision-making™).

2l See Bernstein & Seltzer, supra note 19, at 159.

22 See Timothy Ho et al., Racial and Gender Disparities in Treatment Courts: Do They Exist and Is
There Anvthing We Can Do To Change Them?, 1 J. ADVANCING JUST. 5, 23, 27 (2018) (finding, in an
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discretionary power and partiality of specialty court judges®® and the potential of these courts
to divert resources from law-abiding individuals with mental illnesses.? It is also not clear
whether these courts’ modest reductions in recidivism only accrue to graduates of the courts
(not to the many participants who do not graduate) or why they might reduce recidivism.*

As a professor of criminal law, criminal procedure, and mental health law, [ want to
draw particular attention to the criminal justice effects of MHCs. First, the typical
requirement—reflected in part in the D.C. MHCC—that defendants plead guilty prior to
entry is problematic.?® Hundreds of collateral consequences attend criminal convictions,?”
and convictions following these pleas will follow an individual throughout her life. Indeed,
a search of the National Inventory of Collateral Consequences of Conviction reveals that a
misdemeanor conviction in the District of Columbia generates 365 possible collateral
consequences, including termination of certain employment, ineligibility for employment
and training services, termination of housing choice voucher assistance, denial of public
housing or revoked tenancy, termination of a Section 8 lease by a landlord, and ineligibility
for transition planning/services if disabled.?® A felony conviction in the District generates
618 potential collateral consequences, including ineligibility for Temporary Assistance for

analysis of 20,800 participants across 142 treatment courts, that black participants had significantly lower
graduation rates than white participants after controlling for education, employment, prior arrests, drug(s)
used, and age}; KAREN A. SNEDKER, THERAPEUTIC JUSTICE 93, 187-88 (2018) (finding, in her study of two
MHCs, that racial and ethnic minority groups were underrepresented and a sex- and race-disparity benefiting
whites and women in the offer to dismiss charges); Bradley Ray & Cindy Brooks Dollar, Examining Mental
Health Court Completion: A Focal Concerns Perspective, 54 SOCIOLOGICAL QUARTERLY 647 (2013)
(detailing observational findings indicating that gender influences the court’s contextualization of
noncompliance); Henry J. Steadman et al., From Referral to Disposition: Case Processing in Seven Mental
Health Courts, 23 BEHAV. SCL & L. 215, 219, 222-23 (2005) (finding in a study of seven MHCs that white,
older women were disproportionately referred to MHCs but not finding that sex and race influenced MHC
acceptance decisions in general); P. Ann Dirks-Linhorst et al., Factors dssociated with Mental Health Court
Nonparticipation and Negative Termination, 30 JUST. QUARTERLY 681 (2011} (examining MHC termination
using data from more than 600 defendants, over an eight-year period, and finding black males more likely
than other clients to terminate from MHC treatment).

23 See John A. Bozza, Benevolent Behavior Modification: Understanding the Nature and Limitations of
Problem-Solving Courts, 17 WIDENER L. J. 97, 113-14 (2007); Wolff & Pogorzelski, supra note 17, at 556,
558-59; Casey, supra note 17, at 1491-93, 1497-1500; Faraci, supra note 17, at 838-43; Bemstein &
Seltzer, supra note 19, at 156-57.

3 See Arthur J. Lungio & Jessica Snowden, Putting Therapeutic Jurisprudence into Practice: The
Growth, Operations, and Effectiveness of Mental Health Court, 30 JUST. SYS. J. 196, 212 (2009); Erckson et
al., supra note 17, at 341; Seltzer, supra note 18, at 581, Faraci, supra note 17, at 848,

% See supra note 13; Lowder et al., Effectiveness of Mental Health Courts, supra note 13, at 17 (“Few
studies have examined components of MHCs associated with improved participant outcomes, which is likely
attributable to the limited knowledge of how MHCs operate across sites.””); Canada et al., supra note 13, at 88
{(**Rescarch is needed . . . to parse out the underlying mechanisms that contribute to effectiveness.”).

2 See Virginia Barber-Rioja et al., Diversion Evaluations: 4 Specialized Forensic Examination, 35
BEHAV. SCL & L. 418,425 (2017) (identifying “the requirement for defendants to enter a plea of guilty before
enrolling in diversion” as a core feature found in most post-adjudication mental health diversion programs).

27 See CSG JUSTICE CENTER, NATIONAL INVENTORY OF COLLATERAL CONSEQUENCES OF CONVICTION,

available at htips://nicce.csgjusticecenter.org/.
B 1d
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Needy Families benefits, ineligibility for old-age/survivors/disability insurance benefit
payments, forfeiture of veterans’ disability benefits, and ineligibility for inclusion as a
household member for the purpose of calculating food stamp benefits.?’ Thus, conviction
of a criminal offense not only saddles a MHC participant with the stigma of criminal
judgment, but also, in real terms, hinders her ability to find employment and housing and
move beyond poverty.

The D.C. MHCC is not immune frorm this criticism. From what I understand, the
MHCC accepts individuals charged with U.S. misdemeanors and nonviolent felonies.
Participants charged with misdemeanors may be offered a deferred prosecution agreement,
whereby the individual is not required to plead guilty and, upon successtul completion, will
have her charges dismissed. If the individual does not complete the program, her case will
be “returned to the calendar from which it originally was sent to MHCC, and [the charged
individual) must then decide whether to enter a plea of guilty or to proceed to a trial.”*°
Alternatively, a misdemeanant may be offered a deferred sentencing agreement, whereby
the individual must enter a guilty plea to her charge(s). If she satisfies all conditions of the
agreement, her plea will be vacated and her case will be dismissed; if not, the conviction
will remain, and the deferred sentence will be imposed. On the other hand, those charged
with low-level felonies (and possibly some misdemeanants) must enter into an amended
sentencing agreement which requires a guilty plea to the felony charge(s). If all conditions
are satisfied, the individual’s felony charge will be reduced to a lesser charge, and the
individual will then be convicted of and sentenced for the lesser charge. In summary, D.C.
MHCC participants who enter with amended sentencing agreements must plead guilty, and
those who enter under deferred sentencing agreements or deferred prosecution agreements
and do not satisfy conditions of the program will also receive criminal convictions. This
system is certainly better than requiring guilty pleas for all participants, but, without
information on the proportion of each procedural option utilized and the graduation rate
from the MHCC, it is impossible to discern the ultimate effect of the D.C. MHCC in
generating convictions.

Second, criminal court statistics suggest that some MHC participants may not have
been prosecuted had they remained in the traditional criminal justice system, particularly in
cases involving low-level misdemeanors and/or defendants with minimal criminal history.
Dismissal rates generally are high in criminal courts.?! For example, CY 2016 statistics
from the D.C. Criminal Division reflect that—of the 2,491 D.C. misdemeanors charged in

®Hd.

3 DISTRICT OF COLUMBIA SUPERIOR COURT MENTAL HEALTH COMMUNITY COURT (MHCC) CASE
MANAGEMENT PLAN 4, available at https://www.dccourts.gov/sites/default/files/matters-
docs/MentalHealthCommunityCourtCaseManagementPlan.pdf.

3 See BRIAN A. REAVES, U.S. DEP’T OF JUSTICE, FELONY DEFENDANTS IN LARGE URBAN COUNTIES,
2009: STATISTICAL TABLES 22 (2013), htips://www.bjs.gov/content/pub/pdf/fdluc09.pdf (finding that almost a
quarter of felony cases were dismissed in the nation’s seventy-five largest counties in 2009}); LARRY J. SIEGEL
& JOHN L. WORRALL, ESSENTIALS OF CRIMINAL JUSTICE 15 (Cengage, 11th ed. 2017) (*In actual practice,
many suspects are released before trial because of a procedural error, evidence problems, or other reasons that
result in a case dismissal by the prosecutor.”).
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D.C. criminal court’*—38% (939 cases) were not prosecuted, that is, they were resolved by
nolle prosequi (727 cases), dismissed for want of prosecution (169 cases), or simply
dismissed (43).3> An additional 345 cases were resolved through nolle diversion. Overall,
only 12% of filed misdemeanor cases (300 cases) resulted in convictions through guilty
pleas (276 cases) or guilty verdicts from a jury (1 case) or bench trial (23 cases).*

MHC eligibility criteria and processes may increase the likelihood that prosecutors
would not have pursued some participants’ charges had they declined involvement in the
specialty court. Entry into a MHC occurs early in the criminal justice process, often before
any discovery has been provided by the prosecution or any investigation has been
conducted by defense counsel.>> At this point, defense counsel will be ill-equipped to
evaluate the strength of the likely evidence against her client and may be unable to identify
a weak case. Additionally, some potential MHC participants are of questionable
competence to stand trial,*® so, if a case is not diverted, a prosecutor might choose to
dismiss charges rather than seek an evaluation and then treatment for restoration of
competency, especially in a jurisdiction with a resource-strapped forensic mental health
system. Moreover, a prosecutor should consider suffering from a serious mental illness at
the time of an offense as a mitigating factor, thus reducing the likelihood that justice will
demand punishment through the criminal system.

However, if MHCs are considered a viable and necessary gateway to treatment,
prosecutors will be more likely to pursue cases and criminal justice system actors may use
the leverage of possible incarceration as a means to facilitate entry, even in cases with
questionable evidentiary bases. In addition, as others have suggested and as previously
mentioned, if community mental health resources are scarce, (a) law enforcement will tend
to arrest more symptomatic individuals in an effort to link them with treatment, and (b)
individuals may opt to engage in criminal behavior to obtain treatment.?” In this way,
MHCs may carry a net-widening effect, increasing the number of individuals with mental
illness entangled in the criminal justice system.*®

2 See DISTRICT OF COLUMBIA COURTS’ STATISTICAL SUMMARY 12 {(2016), available ar
https://www.dccourts.gov/sites/default/files/matters-docs/Statistical-Summary-CY2016-Final.pdf. I chese not
to use statistics for U.S. misdemeanors here, even though these are the misdemeanors eligible for inclusion in
the D.C. MHCC, because a much higher percentage of these misdemeanors were resolved through nolle
diversion, thus skewing the other dismissal figures. /d.

3 Sixteen percent of felony cases (1,260 / 7,822) were resolved in this manner. /d.
3 Seventeen bench trials resulted in acquittals or not guilty verdicts. fd.

3 See DISTRICT OF COLUMBIA SUPERIOR COURT MENTAL HEALTH COMMUNITY COURT (MHCC) CASE
MANAGEMENT PLAN, supra note 28, at 4.

36 See supra note 20.
37 See Bernstein & Seltzer, supra note 19, at 160.

3 See supra note 18.
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Little research has been conducted on the net-widening potential of MHCs, but one
study, which examined the traditional court outcomes for MHC non-completers, supports
the notion that some MHC participants’ cases might have been dismissed had they not
participated in the MHC. In a 2015 study, Bradley Ray and his colleagues examined
follow-up data on six years of non-completers (n=157) from a pre-adjudication MHC that
accepted mostly misdemeanor offenders (only 12% of participants had a felony charge).*
“The average rate of completion for this MHC was 45.6%,” a finding that is consistent with
existing literature reporting MHC completion rates.*® They found that, after leaving the
MHC, nearly 64% of non-completers had their charges dismissed when their case was sent
back to traditional court.*! A substantial minority (27%) of these non-completers had only
one prior arrest, but the average number of lifetime arrests for this group was 6.15.** While
the cases of defendants charged with felonies were less likely to be dismissed than those
with a misdemeanor, most of the felony defendants’ charges were ultimately dismissed as
well, probably because the felonies were of low severity.*® This study is strongly
suggestive of the net-widening potential of these courts—spurring or deepening
individuals’ involvement in the criminal justice system.

Third, participation in a MHC may be predicated on the imposition of a
disproportionately long sentence. Very little research has investigated differences in
sentencing practices between mental health and traditional criminal courts.** There are
reasons to be concerned: examination of sentence severity in drug courts, the specialty
courts on which MHCs are modeled,* suggests that treatment courts may be more likely to
issue harsher sentences than traditional courts.*

® Ray et al., What Happens to Mental Health Court Noncompleters?, supra note 18.
*0 Id. at 809 (listing studies).

H I at 805.

# Id. at 805-06.

+ Id. at 809.

“ See Bernstein & Seltzer, supra note 19, at 157 (surveying twenty MHCs in 2001 and finding that, in at
least 40% of reporting courts, the duration of court supervision “significantly exceed{ed] the possible length
of incarceration or probation for the offense™); see also Carol Fisler, Building Trust and Managing Risk: A
Look at a Felony Mental Health Court, 11 PSYCHOL. PUB. POL'Y & L. 587, 592 (2005) (explaining
Brooklyn’s decision to restrict its MHC to felonies and chronic misdemeanor offenders facing one-year jail
sentences and reporting defense attorneys’ concerns that, because “more than 90% of misdemeanants in
Brooklyn serve less than 60 days in jail,” treatment mandates of at least one year and potential jail sentences
of a year or longer for program failure “were disproportionately onerous for misdemeanor offenders facing
such short jail sentences™); LAUREN ALMQUIST & ELIZABETH DODD, MENTAL HEALTH COURTS; A GUIDE TO
RESEARCH-INFORMED POLICY AND PRACTICE 3—4 (2009), available at
https://www.bja.gov/Publications/CSG_MHC Research pdf {noting that “some participants remain under
court supervision for much longer than if they had been adjudicated in a traditional court” and that “[i]t can
be unclear whether participation is always in their best interest™).

# See ALMQUIST & DODD, supra note 44, at 1.

16 See Mae C. Quinn, Whose Team Am I On Anyway? Musings of a Public Defender About Drug
Treatment Court Practice, 26 N.Y U, REV. & SOC. CHANGE 37, 49, 62 & n.145 (2000) (revealing that
participants typically must plead guilty to the most serious offense charged, consent to participation in a
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My colleague, Conor Flynn, and I published the first article on the topic of MHCs
and sentencing in 2017. Using a case study approach, the article compared how
Pennsylvania’s Erie County MHC and county criminal courts sentenced individuals who
committed the same offenses and held the same average criminal history score.*” MHC
data consisted of interviews with key MHC participants, the court’s sentencing data from
2010 to 2014, and information gleaned from court materials. Anticipated MHC sentences
derived primarily from interview data; the accuracy of those sentences was checked against
actual sentencing data for 28 of the 33 individuals sentenced to the MHC over this five-
year period. The analysis then used countywide sentencing data from the same period,
obtained from the Pennsylvania Commission on Sentencing, to compare the sentencing of
MHC participants to the sentencing of individuals with the same average criminal history
score convicted of the same offenses in county criminal courts. The article analyzed a total
of twelve offenses spanning four offense grades, all of which were accepted by the MHC.
Because 68% (19/28) of Erie County MHC participants sentenced between 2010 and 2014

twelve- to eighteen-month drug treatment program, and agree to a suspended sentence of incarceration of two
to six years—a sentence ““far greater than most {irst-time drug sale defendants could receive outside of the
treatment court by plea-bargain”); Denise C. Gottfredson & M. Lyn Exum, The Baltimore City Drug
Treatment Court: One-Year Results from a Randomized Study, 39 J. RES. CRIME & DELING. 337,350 & tbl. 5
(2002) (finding that treatment court participants received average probationary sentences of 745 days while
the control group received probationary terms of 613 days); Denise C. Gottfredson et al., Long Term Effects
of Participation in the Baltimore City Dvug Treatment Court: Results from an Experimental Study, 2 J.
EXPERIMENTAL CRIMINOLOGY 67, 79 tbl. 1 (2006) (finding that treatment court participants were incarcerated
an average of 158.9 days (often for noncompliance), while control group members were incarcerated an
average of 156.9 days); Gottfredson & Exum, Baltimore City Drug Treatment Court, supra, at 350 & tbl. 5
{finding that treatment court participants received average suspended sentences of incarceration of 1,252 days
while the control group received suspended sentences of 1,068 days). Other studies have also found evidence
of more severe sentences for drug court participants, especially for those failing to graduate. See, e.g., Eric L.
Sevigny et al., Do Drug Courts Reduce the Use of Incarceration?: A Meta-Analysis, 41 J. CRIM. JUST. 4186,
416 (2013) {finding that drug courts significantly reduced the incidence of incarceration on the precipitating
offense but “did not significantly reduce the average amount of time offenders spent behind bars, suggesting
that any benefits realized from a lower incarceration rate are offset by the long sentences imposed on
participants when they fail the program™); SHELLI B. ROSSMAN ET AL., THE MULTI-SITE ADULT DRUG COURT
EVALUATION &, 80 (2011), available at https://www.nejrs.gov/pdffiles1/nij/grants/237112.pdf (examining
two-year outcomes from 23 adult drug courts and six comparison sites from eight states and finding that,
“when isolating the sentence on the precipitating criminal case that led to drug court or comparison group
membership[,] . . . there was not a significant difference in the probability of a custodial sentence (22 percent
for both samples) or in its average length, and the raw data pointed to a slightly higher average length among
those in the drug court (97.2 vs. 76.7 days)”); MICHAEL REMPEL ET AL., THE NEW YORK STATE ADULT DRUG
COURT EVALUATION: POLICIES, PARTICIPANTS AND IMPACTS 269, 281 (2003), available at
http://www.courtinnovation.org/sites/default/files/drug court eval.pdf (finding, in a study of six drug courts
in New York State that, while drug court participants were significantly less likely than control group
members to be sentenced to jail or prison on the initial case, dmg court failures were “significantly more
likely than comparison defendants to have received at least some incarceration time as part of their sentence
in five of six courts . . . [and that} failures had, on average, longer total incarceration sentences than
comparison defendants in all courts except [one]”). For commentary on this phenomenon, see Josh Bowers,
Contraindicated Drug Courts, 55 UCLA L. REV. 783, 78794 (2008); Alex Kreit, The Decriminalization
Option: Should States Consider Moving from a Criminal to a Civil Drug Court Model?, 2010 U, CHI. LEGAL
F. 299, 322-23; Eric J. Miller, Embracing Addiction: Drug Courts and the False Promise of Judicial
Interventionism, 65 OHIO ST. L.J. 1479, 1551-61 (2004).

47 See Johnston & Flynn, supra note 1.
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had a prior record score of 0, the analysis compared the anticipated MHC sentences to
county sentencing data limited to that criminal history score.*®

The findings of the study were striking. First, comparing anticipated MHC sentences
to those imposed by county criminal courts revealed that anticipated treatment court
sentences—Tfor all grades of offense—typically exceeded county court sentences by more
than a year.* Even for first-degree misdemeanors, the anticipated MHC sentence exceeded
the length of all traditional dispositions for each offense by at least 1.5 years.>® Second, this
comparison suggested that most misdemeanants sentenced to the MHC would have received
probationary, not carceral, sentences in traditional court.’! This conclusion appears to be
somewhat less applicable to felons sentenced by the MHC, especially serious felons.>? Third,
mental court participants in this dataset with multiple convictions more often received
consecutive, as opposed to concurrent, sentences than those sentenced by traditional courts.>?
Fourth, key MHC actors appeared not to comprehend likely sentencing disparities, or the
high rate of participant failures,>® which suggested that these realities might not be
communicated to applicants.>®

One key limitation of this study was that the Erie County MHC data set was very
small, consisting only of 28 participants. However, these data served merely to supplement
and act as a partial check on the accuracy of treatment team members’ beliefs, as expressed
through their interviews, regarding anticipated sentence length. The sentencing data showed
that treatment team members’ projected sentences for misdemeanors and third-degree
felonies roughly correlated with actual sentences imposed.’® Treatment team members’

8 See id. at 728-29 (discussing how the variance m actual PRS scores might have affected the
stgnificance of the article’s findings).

49 See id. at Part IL.C.

3 See id. al Fig. 4; App. A. The one exception—the average jail/probation split sentence imposed on
18% of individuals convicted of terroristic threats—was six months shorter than the anticipated MHC term.
See id. at Fig. 4; App. A.

3l See id. at Fig. 4; App. A.

"2 See id. at Part 11.C.2. Importantly, this analysis neglected two of the most likely sources of harsh
treatment incurred by MHC participants: the use of jail as a sanction for program noncompliance and the
activation or imposition of incarcerative sentences upon MHC failure. Because of these omissions, this
examination understated—perhaps substantially—the severity of sanctions actually experienced by MHC
participants.

3 See id. at Part ILB.
¥ See infra note 57.
35 See Johnston & Flynn, supre note 1, at Part 1.

% Interview data suggest that the Erie County MHC sentences individuals convicted of first-degree
misdemeanors to five-year terms of intenstve supervision, the longest tenm Pennsylvania law permits for this
grade of offense. Actual sentencing data from the MHC from 2010 to 2014 confirm that most individuals
convicted of first-degree misdemeanors receive sentences of approximately five years. On average,
individuals convicted of this grade of offense recetved terms of supervision equivalent to 85.63% of the
authorized limit, or 51.4 months of supervision. Treatment team members expected that MHC entrants
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projected sentences for more serious felonies were less closely aligned with actual sentences;
this could reflect the small sample size of second- and first-degree felonies (6) in the study.
Although the overall sample size was quite small, the 28 participants represent almost all
(85%) of the defendants processed through the MHC during the 2010 to 2014 time period.

One final problematic criminal justice effect of MHCs is that success is often
elusive, and termination may result in punitive sentences. Many MHCs have high failure
rates.”’ One recent analysis of the 24 studies published between 2004 and 2014 with an
expressly stated MHC graduation rate found that “the mean and median rate of successful
program completion is 53.65 and 54.435 percent respectively.”® Thus, roughly half of all
individuals who enter MHCs fail to graduate. Individuals who are terminated from MHC
programs will not receive credit for time served and—as experience with drug courts
suggests’’—may Teceive more severe punishments upon resentencing than if they had
remained in the traditional justice system.

IL. Inaccurate Assumptions Underlying MHCs

More fundamentally, MHCs rely on two inaccurate assumptions: mental illness
drives criminal behavior and the provision of mental health treatment will reduce

pleading guilty to third-degree felonies would receive supervisory sentences at the maximum length of
supervision, or seven years {84 months). The actual sentence for the four third-degree felonies studied was 72
months.

37 See, e.g., Ray et al., What Happens to Mental Health Court Noncompleters?, supra note 18, at 804
(finding “[t]he average noncompletion rate across these six years [in the studied MHC] was 45.6% (ranging
from 52.4% to 41.0%), which is only slightly higher than the 41% average from studies reporting rates of
MHC noncompletion” and listing studies); Johnston & Flynn, supra note 1, at 705 (concluding, in a study of
the Erie County MHC in Pennsylvania that, “[while studies from 2005 and 2007 found graduation rates of
55.6% and 68.2%, respectively, recent graduation rates hover between 30.0% and 37.5%.7); Virginia Aldigé
Hiday et al., Longer-Term Impacts of Mental Health Courts: Recidivism Two Years After Exit, 67
PSYCHIATRIC SERVS. 378, 380 (2016) (finding that, of 408 participants in a MHC, 170 did not complete the
program).

3 STEPHEN GUY VANGEEM, AN EVALUATION OF THE UTAH FIRST DISTRICT MENTAL HEALTH COURT:
GAUGING THE EFFICACY OF DIVERTING OFFENDERS SUFFERING WITH SERIOUS MENTAL ILLNESS 51, 52 tbl.5
{(Apr. 9, 2015) (unpublished Ph.D. dissertation, University of South Florida) (on file with the University of
South Florida Scholar Commons), https://scholarcommeons.usf.edw/etd/5593,

% See, e.g., Sevigny et al., supra note 46, at 416 (performing a series of meta-analyses of various
incarceration outcomes and finding that drug courts significantly reduced the incidence of incarceration on
the precipitating offense but “did not significantly reduce the average amount of time offenders spent behind
bars, suggesting that any benefits realized from a lower incarceration rate are offset by the long sentences
iinposed on participants when they fail the program™); ROSSMAN ET AL, supra note 46, at 8, 80 (examining
two-year outcomes from 23 adult drug courts and 6 comparison sites from 8 states and concluding that “drug
courts nearly eliminate custodial time among those who graduate, but those benefits are counterbalanced by
the high sentences imposed on those who fail the program™); REMPEL ET AL., supra note 46, at 269, 281
(finding, in a study of six drug courts in New York State that, while drug court participants were significantly
less likely than control group members to be sentenced to jail or prison on the initial case, drug court failures
were “significantly more likely than comparison defendants to have received at least some incarceration time
as part of their sentence in five of six courts . . . [and that] failures had, on average, longer total incarceration
sentences than comparison defendants in all courts except fone]”).
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recidivism.® These beliefs are an outgrowth of the popular criminalization theory, which
posits that individuals with serious mental illness have become enmeshed in the criminal
justice system because the mental health system has failed.®' According to this theory, the
closure of psychiatric hospitals released a flood of individuals with mental illness into
communities. Without adequate community treatment or broad civil commitment laws, these
individuals then were arrested for behavior deriving from their illness. Social scientists have
observed that the criminalization theory lacks a strong evidentiary basis.®> However, this
theory continues to dominate public discourse and serves as the underlying rationale for all
major justice programs directed at offenders with mental illness—including MHCs.®*

A fundamental assumption underlying the criminalization theory is that the criminal
behavior of individuals with serious mental illness stems from, or is a manifestation of,
their illness.** Criminalization proponents believe that individuals with serious mental
illness who cannot access care in the community “are arrested for psychosis-induced
violence, disturbed behavior on the street, or ‘survival-type’ crimes (for example, ‘dine and
dash’ from a restaurant).”®® This notion is intuitive, reflects the commonly held stigma that
links mental disorders to dangerousness, and reifies assumed differences between
“mentally disordered” and “normal” individuals. Importantly, it also suggests a solution to
end the cycling of individuals with mental disorder through the criminal justice system:

8 See, e.g., Chris Gautz, Mental-Health Court Celebrates Its First Anniversary, Honors First Two
Graduates, JACKSON CITIZEN PATRIOT, SATURDAY ED,, Nov. 14, 2009, at Al (quoting the judge of the MHC
in Jackson County, Michigan, as explaining that MHCs provide treatment to offenders with mental illness
because “[t]hey re just going to recidivate if you don’t address the underlying pathology™); Kathleen Brady
Shea, Mental Health Courts on Horizon: Local Counties Want to Steer [ll Defendants into Treatment Instead
of Juil, PHILA. INQUIRER, June 30, 2008, at B1 (quoting Delaware County Court Judge Frank T. Hazel as
expressing that offenders with mental illness often reoffend because they don’t receive adequate treatment for
their mental illnesses).

5! See William H. Fisher et al., Bevond Criminalization: Toward a Criminologically Informed
Framework for Mental Health Policy and Services Research, 33 ADMIN. & POL’Y MENTAL HEALTH &
MENTAL HEALTH SERVS. RES. 544, 546 (2006).

62 See, e.g., Fisher et al., supra note 61, at 547-48 (marshalling evidence in support of, and challenging,
the criminalization theory and concluding that the body of evidence is “at best equivocal in its support of the
‘criminalization due to inadequate mental health services” model); John Junginger ct al., Effects of Serious
Mental Hiness and Substance Abuse on Criminal Offenses, 57 PSYCHIATRIC SERVS. 879, 8§79 (2006) (“In fact,
what little empirical research exists on this particular interpretation of the criminalization hypothesis has
produced no consensus.”); Jennifer L. Skeem et al., Correctional Policy for Offenders with Mental Iliness:
Creating a New Paradigm for Recidivism Reduction, 35 Law & HUM. BEHAV. 110, 116 (2011) (“There is no
evidence for the basic criminalization premise that decreased psychiatric services explain the disproportionate
risk of incarceration for individuals with mental illness.”).

& Jennifer L. Skeem et al., Offenders with Mental Hiness Have Criminogenic Needs, Too: Toward
Recidivism Reduction, 38 LAW & HUM. BEHAV. 212, 212 (2014) (“*Most policy recommendations for this
population reflect an implicit assumption that mental illness is the direct cause of criminal justice
involvement, and psychiatric treatment is the principal solution.”).

6 See Jillian Peterson et al., Analyzing Offense Patterns as a Function of Mental lliness to Test the
Criminalization Hypothesis, 61 PSYCHIATRIC SERVS. 1217, 1217 (2010).

85 Id.
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address the underlying cause of criminal behavior by providing needed mental health
treatment.

However, research across jail,*® parole,®’ and psychiatric samples®® demonstrates that
only a small minority of crimes—perhaps around 5% to 12% percent—committed by
individuals with serious mental iliness are the direct result of delusions or hallucinations.®®
An additional subset may be motivated by anger, impulsivity, or confusion stemming from
a serious mood disorder.” In a 2014 study of 143 offenders with mental illness, Jillian
Peterson and her colleagues found that 82% of crimes were held to be completely (64.7%)
or mostly (17.2%) independent of offenders’ psychiatric illnesses.”' This conclusion coheres
with other research on the subject.”> In addition, recent research has found that those
offenders who commit symptom-based crime also commit crimes unrelated to their mental
illness.”™

69 See Junginger et al., supra note 62, at 879 (finding, in interviews of 113 offenders with co-occurring
mental and substance abuse disorders shortly after their arrest, that delusions or hallucinations occurred
concurrently with the index offense in 4% (n=4) of offenses).

57 See Peterson et al., Analyvzing Offense Patterns, supra note 64 (finding, in a retrospective study of 111
parolees with a serious mental illness, that 7% of mentally disordered offenders’ criminal behavior was a
direct result of psychosis (5%, n=6) or constituted survival crimes related to poverty (2%, n=2)).

6 See JOHN MONAHAN ET AL., RETHINKING RISK ASSESSMENT: THE MACARTHUR STUDY OF MENTAL
[LLNESS AND VIOLENCE (2001) (finding, in a study of over 608 violent incidents involving psychiatric
patients, that psychosis immediately preceded violent incidents in 11% (N=67) of violent and aggressive
incidents detected).

% See Jennifer L. Skeem et al., Applicability of the Risk-Need-Responsivity Model to Persons with
Mental Hliness Involved in the Criminal Justice System, 66 PSYCHIATRIC SERVS. 916, 919 (2015) (collecting
studies).

" See Junginger et al., supra note 62, at 879 (finding that 4% (n=4) of crimes were related to “any other
symptom-based influence, such as confusion, depression, thought disorder, or irritability™}; Jillian K. Peterson
et. al., How Often and How Consistently Do Symptoms Directly Precede Criminal Behavior Among Offenders
with Mental [liness?, 38 Law & HUM. BEHAV. 439, 446 (2014).

7! Peterson et. al., How Often and How Consistently, supra note 70, at 444 fig.3. They found that 4% of
crimes had a mostly or completely direct relationship to psychosis, 3% had a mostly or completely direct

relationship to depression, and 10% had a mostly or completely direct relationship to bipolar disorder. Id. at
446,

2 See supra notes 66-68 (detailing studies).

7 Peterson et. al., How Often and How Consistently, supra note 70, at 446 (“[T]here is no subgroup of
offenders with mental iliness who only engage in criminal behavior when their symptoms directly cause such
behavior.”). In the 2014 study by Peterson and colleagues, the 18% of crimes coded as mostly or completely
related to symptoms were dispersed among 38% of offenders with mental illness. /d. at 445, Of the 38% of
offenders with at least one direct crime, 67% also committed at lcast one crime found mostly or completely
independent of symptoms. Id. at 445, 446.
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Indeed, decades of research have found that clinical factors such as diagnosis and
treatment history are, at most, weak predictors of criminal behavior.” A large, 2014 meta-
analysis of the relative predictive validity of general and clinical risk factors confirmed the
insignificance of clinical factors for recidivism.”” This meta-analysis of 126 studies
representing 96 unique samples concluded that, “for offenders, having a mental disorder was
no more predictive of recidivism than not having a mental disorder.””® For both general”’
and violent”™ recidivism, the clinical variables of psychosis, schizophrenia (which was
analyzed separately due to recent attention in the literature), mood disorder, prior admissions,
length of hospitalization, psychiatric treatment history, and personality disorder were all
insignificant predictors.”

Consistent with research showing that mental illness is not a dynamic risk factor for
re-offending, evidence shows that the provision of mental health treatment alone is not an
effective strategy for reducing recidivism.?® Studies have found that providing intensive

" See, e.g., James Bonla et al., The Prediction of Criminal and Violent Recidivism Among Mentally
Disordered Offenders: A Meta-Analysis, 123(2) PSYCHOL. BULL. 123, 125 (1998) (finding that the effect of
clinical variables—such as diagnosis, intellectual dysfunction, and treatment history—on recidivism was
largely insignificant and paled in comparison to dozens of other factors that applied both to offenders with
and without mental illness, such as criminal history, juvenile delinquency, antisocial personality, family
problems, and substance abuse); D.A. Andrews et al., The Recent Past and Near Future of Risk and/or Need
Assessment, 52 CRIME & DELING. 7, 10 (2006) (identifying major mental disorder as a “minor” risk factor
bnt positing that its predictive validity is mediated by the general risk factors of antisocial cognition and
antisocial personality pattern, as well as substance abuse).

3 James Bonta et al., 4 Theoretically Informed Meta-analysis of the Risk for General and Violent
Recidivism for Mentally Disordered Offenders, AGGRESSION & VIOLENT BEHAV. 278, 278 (2014),

™ Jd. at 286 (defining recidivism as any evidence of reoffending, such as arrests or convictions, and
including recommitment to a psychiatric facility due to a new general or violent criminal offense).

7 Id. at 281 (defining general recidivism as any recidivism, including violent recidivism).
® Id. (stating that violent recidivism includes sexual offenses).

™ Jd. at 285. The only exceptions were antisocial personality and psychopathy, which were significant
predictors of both general and violent reoffending. /. This predictive relationship is not surprising. Antisocial
personality and psychopathy are closely aligned with and include aspects of antisocial personality pattern
(e.g., criminal history and antisocial personality features such as impulsivity, hostility, and lack of empathy),
which is a strong risk factor for criminal activity in individuals with and without mental disorder.

80 See Skeem et al., Correctional Policy for Offenders with Mental Iilness, supra note 62, at 120
(explaining that “even if mental illness contributed to downward sociceconomic drift, it is unlikely that
symptom improvement will reverse poverty or associated criminogenic factors that are more socioeconomic
than medical™ and that “factors that originally caused criminal behavior may differ from those that maintain
ir’"); Robert D. Morgan et al., Prevalence of Criminal Thinking Among State Prison Inmates with Serious
Mental lliness, 34 Law & HUM. BEHAV. 324, 334 (2010) (“Intensive, targeted treatment and service delivery
approaches have not proven to be sufficiently preventive, nor has psychiatric treatment by itself.””); William
H. Fisher et al., Community Mental Health Services and Criminal Justice Involvement Among Persons with
Mental Hiness, in COMMUNITY-BASED INTERVENTIONS FOR CRIMINAL OFFENDERS WITH SEVERE MENTAL
TLLNESS 25, 37 (William H. Fisher ed., 2003) (discussing a series of findings suggesting “that ‘generic’
community mental health services of the kind provided to persons with severe mental illness, while providing
important treatment and support services, may not in and of themselves reduce the risk of criminal justice
involvement or re-involvement for some individuals in this population™).
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mental health services, and not addressing broader criminogenic needs, does not reduce rates
of criminal behavior for individuals with mental illnesses.®! Even evidence-based mental
health services—those proven to have a reliable effect on clinical outcomes—have not
reduced recidivism in programs designed to decrease the involvement of individuals with
mental illness in the criminal justice system.?? Such findings prompted Professor Skeem and
her colleagues to report that “no evidence” supports the assumption that the control or
reduction of mental illness symptoms will reduce recidivism.*?

Instead, the same risks and needs that motivate individuals without mental illness
also drive those with mental disorders to commit crimes. Over the last twenty-five years,
researchers have identified eight criminogenic risk and need factors—the “Central Eight™—
that accurately and reliably predict the risk of ctiminal behavior.** The first four factors
include a history of antisocial behavior, antisocial personality pattern, antisocial cognition,
and antisocial attitudes.®” These variables involve poor socialization, restless energy, risk-
taking, impulsivity, egocentrism, poor problem-solving skills, hostility, and a disregard for
responsibilities and others.®® The remaining four risk/need factors include family and/or
marital problems, low levels of social and/or work performance, low levels of involvement
and satisfaction in anti-criminal leisure pursuits, and substance abuse.®” A number of studies,
including large-scale meta-analyses, have confirmed the importance of criminogenic risk

81 See, e.g., Jennifer L. Skeem & Jennifer Eno Louden, Toward Evidence-Based Practice for
Probationers and Parolees Mandated to Mental Health Treatment, 57 PSYCHIATRIC SERVS. 333, 339 (2006)
(finding, in an evaluation of a probation program and jail diversion programs, that increased access to and use
of mental health services did not lead to a significant decrease in recidivism); Robin E. Clark et al., Legal
System Involvement and Costs for Persons in Treatment for Severe Mental lliness and Substance Use
Disorders, 50 PSYCHIATRIC SERVS. 641, 644 (1939) (finding that participants in assertive community
treatment and those in standard case management did not differ significantly in arrests); Phyllis Solowmon et
al., Jail Recidivism and Receipi of Community Mental Health Services, 45(8) HOSP. & COMMUNITY
PSYCHIATRY 793, 795 (1994) (finding that a greater proportion of clients assigned to receive intensive case
management services from an assertive community treatment team retumed to jail compared with clients
assigned to individual case managers or referred to a community mental health center).

82 Skeem et al., Correctional Policy for Offenders with Mental fliness, supra note 62, at 114,

83 Id. According to these researchers, existing data show that “offenders who {for whatever reason) show
symptom improvement during a program are no less likely to recidivate than those whose symptoms remain
unchanged or worsen.” Id.

8 See Bonta et al., A Theoretically Informed Meta-analvsis, supra note 75, at 280, 282 (listing and
discussing the predictive validity of each criminogenic risk/need factor); JAMES BONTA & D.A. ANDREWS,
THE PSYCHOLOGY OF CRIMINAL CONDUCT 63—64 (6th ed. 2017) (describing each factor in detail).

85 Andrews et al., The Recent Past, supra note 74, at 11. Early prediction studies found these four
factors—known colloquially as the “Big Four”—to be more predictive of criminal behavior than the four
remaining factors that comprise the “Central Eight” criminogenic risks/needs. Recent research, however, has
found no clear demarcation in the predictive weight of the eight factors for mentally disordered offenders,
general offenders, youthful offenders, minority offenders, racial minorities, and drug offenders. See BONTA &
ANDREWS, supra note 84, at 63 (listing studies).

% See D.A. ANDREWS & JAMES BONTA, THE PSYCHOLOGY OF CRIMINAL CONDUCT 356 (2d ed. 1998).

87 Andrews et al., The Recent Past, supra note 74, at 11,
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factors in predicting recidivism among disordered and non-disordered offenders alike.*® As
mentioned, clinical variables, such as diagnosis or treatment history, do not improve
predictive accuracy.®’

While major mental illness may not be a causal factor in the criminal behavior of
most offenders with mental illness, mental illness may play an indirect role in generating
socio-demographic conditions linked with criminal activity.”® Mental illness may contribute,
for instance, to a loss of employment, movement into disadvantaged neighborhoods, gain of
antisocial acquaintances, and loss of prosocial (anti-criminal) support—all criminogenic risk
factors that heighten risk of criminality.”’ Offenders with mental illness are also more prone
to homelessness and substance abuse, two factors highly correlated with recidivism.”
Evidence suggests that individuals with mental illness may also enjoy fewer social supports
than non-ill individuals.** Indeed, some research suggests that offenders with mental illness
may enter the criminal justice system with a higher concentration of criminogenic risk
factors, on average, than non-ill offenders.”

8 See, e.g., Bonta et al., 4 Theoretically Informed Meta-analysis, supra note 75, at 282; BONTA &
ANDREWS, supra note 84; Bonta et al., The Prediction of Criminal and Violent Recidivism Among Mentally
Disordered Offenders: A Mewanalysis, supra note 74, at 135,

8 See supra notes 74-79 and associated text; Skeem et al., Offenders with Mental Iliness Have
Criminogenic Needs, Too, supra note 63, at 220,

% See J. Draine et al., Role of Social Disadvaniage in Crime, Joblessness, and Homelessness Among
Persons with Serious Mental Hnesses, 53 PSYCHIATRIC SERVS. 565, 5635 (2003) {arguing that “[ploverty
moderates the relationship between serious mental illness” and criminal behavior).

% See Fisher et al., Community Mental Health Services, supra note 80, at 38 (“[A] conceptual model . . .
would see severe mental illness as generating a set of social and economic statuses which in turn place
individuals with those illnesses at risk for crimninal justice involvement. Indeed, they experience the same
kind of risk encountered by others of similar socioeconomnic status who do not have serious mental illness.”)

2 See RICHARD D). SCHNEIDER ET AL., MENTAL HEALTH COURTS: DECRIMINALIZING THE MENTALLY ILL
57 (2007); Jeffrey Draine, Mental or Criminal?, 356 LANCET 48, s48 (SPECIAL ISSUE) (2000); see also Fred
C. Osher & Henry J. Steadman, 4dapting Evidence-Based Practices for Persons with Mental lliness Involved
with the Criminal Justice System, 58 PSYCHIATRIC SERVS. 1472, 1473 (2007) (“In jails 30.3% of inmates with
mental illnesses were homeless in the year before arrest, compared with 17.3% of other inmates. Not having a
home upon release from jail or prison also increases the risk of rearrest.”).

% See Lynette Feder, 4 Comparison of the Community Adjustment of Mentally Ill Offenders with Those
from the General Prison Population, 15 LAW & TIUM. BEHAV. 477, 483 (1991) (*‘Regardless of whether the
mentally ill offenders were released from the prison or from the hospital, they were significantly less likely to
receive support from family or friends upon release into the community (56% vs. 80% for those in the general
prison population.”)).

% See Skeem et al., Offenders with Mental Hliness Have Criminogenic Needs, Too, supra note 63, at 218
{finding that offenders with mental illness had significantly higher scores for the general risk factors of
antisocial pattern, family or marital problems, low educational or employment success, and procriminal
attitude orientation than their non-disordered counterparts); L. Girard & J. Wormith, The Predictive Validity
of the Level of Service Imventory-Ontario Revision on General and Violent Recidivism Among Various
Offender Groups, 31 CRIM. JUST. & BEHAV. 150 (2004} (finding, in a sample of 600 probationers that those
with mental health problems (n=169) had significantly more general risk factors than those without mental
illness); Nancy Wolff et al.,, Thinking Stvles and Emotional States of Male and Female Prison Inmates by
Mental Disorder Status, 62 PSYCHIATRIC SERVS, 1485, 1490-91 (2011} (finding that inmates who reported a
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Strong evidence demonstrates that all of the Central Eight criminogenic risk factors—
with the exception of established criminal history—are dynamic or capable of change.”’
Studies show that the most effective programs for reducing recidivism are those that target
these dynamic risks.”® Evidence demonstrates that appropriate offender rehabilitation
programs that address criminogenic variables can reduce recidivism by 30%.°” In light of
this evidence, James Bonta and D.A. Andrews issued this opinion in relation to programs
directed at offenders with mental illness:

Our argument 1s that if [mental health] treatment services ar¢ offered with the
intention of reducing recidivism, changes must be encouraged on criminogenic need
factors. Offenders also have a right to the highest quality service for their other needs,
but that is not the focus of correctional rehabilitation. Striving to change
noncriminologic needs is unlikely to alter future recidivism significantly uniess it
indirectly impacts on a criminogenic need. We may make an oftender feel better,
which is important and valued, but this may not necessarily reduce recidivism.”®

Thus, strong empirical evidence demonstrates that reducing recidivism of offenders with
mental illness necessitates prioritizing the treatment of criminogenic risk factors, not merely
treating the non-criminogenic factor of serious mental illness.

Recently, social scientists have begun to investigate the relationship of criminogenic
risk factors to MHC success and failure.” Investigation of features of MHC participation

mental disorder scored significantly higher on measures of aggression and hopelessness and showed
antisoctal attitudes similar to or greater than those who did not report a mental disorder).

%5 See BONTA & ANDREWS, supra note 84, at 63,

% See, e.g., Craig Dowden & D.A. Andrews, Effective Correctional Treatment and Violent Reoffending:
A Meta-Analysis, 42 CANADIAN J. CRIMINOLOGY 449, 459 (2000); Craig Dowden & D.A. Andrews, The
Importance of Staff Practices in Delivering Effective Correctional Treatment: A Meta-analysis of Core
Correctional Practices, 48 INT'L ]. OFFENDER THERAPY & COMP. CRIMINOLOGY 203, 211-12 (2004)
{(concluding that, when the principles of risk, need, and responsivity are followed in a rehabilitation program,
“then we see average recidivism differences between the treated and non-treated offenders of 17% when
delivered in residential/custodial settings and 35% when delivered in community settings™); D.A. Andrews &
James Bonta, Rehabilitating Criminal Justice Policy and Practice, 16 PSYCHOL. PUB. POL’Y & L, 39, 4748
(2010) (summarizing the empirical base for the RNR model).

97 See Craig Dowden et al., The Effectiveness of Relapse Prevention with Offenders: A Meta-analysis, 47
INT'L J. OFFENDER THERAPY & COMP. CRIMINOLOGY 516, 522 (2003); A. Murray Ferguson et al., Predicting
Recidivism by Mentally Disordered Offenders Using the LSI-R:SV, 36 CRIM. JUST. & BEHAV. 5, B (2009);
Dowden & Andrews, The fmportance of Staff Practices, supra note 96, at 212 (2004); Andrews & Bonta,
supra note 96, at 4748,

% D.A. ANDREWS & JAMES BONTA, THE PSYCHOLOGY OF CRIMINAL CONDUCT 244 (2d ed. 1998); see
also Eric Silver, Understanding the Relationship Between Mental Disorder and Violence: The Need for a
Criminological Perspective, 30 Law & HUM. BEHAV. 685, 689 (2006) (*“If mental disorder is only a small
part of the problem, services aimed at its control can only be a small part of the solution.”).

% See, e.g., Natalie Bonfine et al., Exploring the Relationship Between Criminogenic Risk Assessment
and Mental Health Court Program Completion, 45 INT’LJ. L. & PSYCHIATRY 9, 14 {2016) (finding that, net
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beyond graduation status that contribute to reduced recidivism has been limited,'?° but some
research suggests that addressing offenders’ criminogenic risks and needs may contribute to
MHC success.!”’ In addition, a small but growing body of research indicates that
criminogenic characteristics related to a history antisocial behavior—prior number of arrests,
incarcerations, or jail days; first offending prior to age 18; and prior probation or parole
violation—are all associated with an increased rate of rearrest for MHC participants.'®
Studies diverge on the relationship of substance abuse to likelihood of rearrest.!%

One recent study suggests that addressing environmental supports such as
homelessness may contribute to MHC success. A 2018 study by Lauren Gonzales and Dale
McNiel investigated the relationship between MHC participation, homelessness, and
perpetration of violence and found that homelessness functioned as “a significant mediator
of the relationship between MHC participation and lower risk of violence, such that when
added to the model, the impact of MIHC participation upon violence became
nonsignificant.'® This makes sense because “[h]omelessness can . . . be conceptualized as
either a combination or consequence of other ciminogenic variables for individuals involved
with the criminal justice system.”'®® The study authors suggested that considerations of

of prior criminal history, high criminogenic risk/need level was associated with failure to graduate in one
MHC); infra notes 100-104.

10 T owder et al., Effectiveness of Mental Health Courts, supra note 13, at 19 (“[ A]ddressing the
criminogenic risks and needs (for example, financial resources, housing, and procriminal attitudes) of MHC
participants inay contribute to greater reductions in recidivism, although the extent to which these
criminogenic risks and needs are addressed in MHC case management and supervision is unknown.”).

10! See Mary Ann Campbell et al., Multidimensional Evaluation of a Mental Health Court: Adherence to
the Risk-Need-Responsivity Model, 39 Law & HUM. BEHAV. 489, 491 (2015) {finding, in a study of 196
offenders referred to a MHC over an eight-year period, that graduates experienced “moderate reductions in
general recidivism risk and criminogenic needs, whereas partial-completers and nonstarters had little to no
changes in these areas™); Lauren Gonzales & Dale E. McNiel, Can Reduced Homelessness Help Explain
Public Safety Benefits of Mental Health Court?, 24 PSYCHOL., PUB. POL'Y, & L. 271 (2018) (finding that the
MHC in San Francisco indirectly decreased rates of violence by decreasing the rate of hoinelessness among
MHC participants); see also Skeen et al., Correctional Policy for Offenders with Mental Hiness, supra note
62, at 121 (opining that, when specialized programs for offenders with mental illness work, they do so by
inadvertently addressing criminogenic needs by, for instance, focusing on criminal thinking, reducing
unemployment and homelessness, or “target|ing] factors that get an offender in trouble™).

12 See, e.g., Laura N. Honegger & Kyle S. Honegger, Criminogenic Factors Associated with

Noncompliance and Rearrest of Mental Health Court Participants, 46 CRIM. JUST. & BEHAV. 1276, 1277,
1290 (2019); Padraic J. Burns et al., Effectiveness 2 Years Postexit of a Recently Established Mental Health
Court, 57 AM. BEHAV. SCIENTIST 189 (2013); Warren A. Reich et al., Predictors of Mental Health Court
Program Compliance and Rearrest in Brooklyn, New York, 54 J. OFFENDER REHAB. 391 (2015); Henry J.
Steadman et al., Effect of Mental Health Courts on Arrests and Jail Days, 68 ARCHIVES GEN. PSYCHIATRY
167 (2011).

93 Compare Honegger & Honegger, supra note 102, at 1277, 1290 (*{While substance-related
diagnoses were associated with an increased rate of receiving a jail sanction or bench warrant, the present
study found no strong evidence of a relationship between substance diagnosis and rearrest.”), with Reich et
al., supra note 102,

1% Gonzales & McNiel, supra note 101, at 274 (2018).
105 74 at 275.
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homelessness be integrated into treatment plans for MHC participants to enhance beneficial
outcomes.'”®

111. Treatment of Offenders with Mental Illness

The weight of the evidence suggests that effective interventions for offenders with -
serious mental illness require adopting a treatment framework that spans beyond mental
health to address the broader set of criminogenic needs proven to drive criminal behavior.'"’
Recently, some social scientists and policy advocates have suggested that the Risk-Needs-
76Responsivity (RNR) model, a highly influential correctional model that targets
criminogenic needs, may provide a useful guide for MHCs, as well as the treatment of
offenders with mental illness generally.'*®

A. Risk-Needs-Responsivity Model

The RNR model is the leading evidence-based offender assessment and treatment
model in the world.'”” The treatment framework involves three core principles: risk, need,
and responsivity. The risk principle holds that the intensity of treatment services should
match the risk level of the offender.!'® Effectuating this principle requires designing and
properly using reliable and valid evidence-based risk assessment instruments and then
appropriately matching the level of service to an offender’s risk level.!'' On the latter point,
offenders at the highest risk levels should receive the most intensive services in order to yield
the greatest reductions in recidivism.!'? Low-level offenders, on the other hand, should
receive minimal or no services.!'” Indeed, some studies have found that the intensive
treatment of low-risk offenders can make them more likely to recidivate, likely because of
their association with higher risk offenders and increased surveillance.''

106 fd. at 275.
197 See Skeem et al., Correctional Policy for Offenders with Mental fliness, supra note 62, at 116.

1% See, e.g., Carol Fisler, When Research Challenges Policy and Practice Toward A New Understanding
of Mental Health Courts, 34 JUDGES J. 8, 11 (2015) (suggesting the RNR model for MHCs); Skeem et al.,
Correctional Policy for Offenders with Mental Illness, supra note 62, at 121; Honegger & Honegger, supra
note 102, at 1291.

19 BONTA & ANDREWS, supra note 84, at 186.
e rg at 187.

UL JAMES BONTA & D.A. ANDREWS, RISK-NEED-RESPONSIVITY MODEL FOR OFFENDER ASSESSMENT
AND REHABILITATION 9 (2007), https://www.pbpp.pa.gov/Information/Documents/Research/EBP7.pdf.

12 BONTA & ANDREWS, supra note 84, at 190-91.
113 Id

U4 See BONTA & ANDREWS, RISK-NEED-RESPONSIVITY MODEL, supra note 111, at 10 (collecting
studies).
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The need principle dictates that, to reduce risk of recidivism, treatment must focus on
addressing an offender’s set of dynamic criminogenic needs as opposed to focusing on other
needs that are more distally related to offending.!'> According to Andrews and colleagues:

The most promising intermediate targets include changing antisocial attitudes,
feelings, and peer associations; promoting familial affection in combination with
enhanced parental monitoring and supervision; promoting identification with
anticriminal role models; increasing self-control and self-management skills;
replacing the skills of lying, stealing, and aggression with other, more prosocial skills;
reducing chemical dependencies; and generally shifting the density of rewards and
T7costs for criminal and noncriminal activities in familial, academic, vocational, and
other behavioral settings.”*!

The responsivity principle, which consists of general and specific components,
focuses on effective service delivery. General responsivity dictates that interventions should
target the right variables and be capable of addressing those variables.!"” General
responsivity calls for the use of cognitive-behavioral and cognitive-social learning strategies
to influence behavior.''® Appropriate strategies include modeling and skill development,
rehearsal, role playing, reinforcement, resource provision, detailed verbal guidance and
explanations, and “practicing new, low-risk alternative behaviors repeatedly in a variety of
high-risk situations until one gets very good at it.”!!” Applications of these practices involve
the utilization of certain core correctional skills, including effective use of authority (a “firm
but fair” approach), prosocial modeling and positive reinforcement, problem-solving,
brokerage of community resources, and high quality relationships between staff and
offenders.'?°

The principle of specific responsivity, on the other hand, holds that service providers
should tailor intervention strategies to match the setting of service and an offender’s relevant
characteristics.'*! Of the core RNR principles, specific responsivity is the least developed or

L3 See BONTA & ANDREWS, supra note 84, at 191-92; see supra notes 84-88 and associated text
(discussing the Central Eight criminogenic needs).

U6 D A, Andrews et al., Does Correctional Treatment Work? A Clinically Relevant and Psychologically
Informed Meta-Analysis, 28 CRIMINOLOGY 369, 375 (1990).

7 See Francis T. Cullen, Rehabilitation: Beyond Nothing Works, 42 CRIME & JUST. 299, 343 (2013).
U8 BONTA & ANDREWS, supra note 84, at 187.
19 14 at 193,

1% See Andrews et al., Does Correctional Treatment Work?, supra note 116, at 375-76; Donald Andrews
et al., The Importance of Staff Practice in Delivering Effective Correctional Treatment: A Meta-Analvtic
Review of Core Correctional Practices, 48 INT'L J. OFFENDER THERAPY & COMP. CRIMINOLOGY 203, 204
(2004).

12! See BONTA & ANDREWS, supra note 84, at 187.
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understood.'” In 1995, Bonta stated that specific responsivity “focuses on personal
characteristics that regulate an individual’s ability and motivation to learn.”'** To facilitate
effective treatment, programs should build on an individual’s strengths and reduce barriers
to participation.'®*

Social scientists have conceptualized mental health features, such as anxiety or
depression, as specific responsivity factors that may impede the treatment of criminogenic
needs.!?® Mental illness is a destabilizer that increases life’s demands, affects decision-
making, and generates stress.!?® As Andrews and Bonta pithily explained, “jo]ne cannot
successfully deal with a substance addiction if the client is psychotic; one cannot deal with
employment problems if the person is suicidal.”'*’ Numerous meta-analyses establish that
mental health factors (and the treatment of mental health factors) are largely unrelated to
recidivism,!? but scholars have hypothesized that an individual’s mental illness may need to
be stabilized so that she will be willing and able to participate in cnminogenic-focused
interventions.'?® However, little empirical research has interrogated the import of various
aspects of mental health or mental health treatment for effective correctional treatment.'?®
As Sarah McCormick and her colleagues have observed, because “responsivity variables
have received little empirical attention in the RNR literature . . . this classification of mental
health variables contributes little clarification as to their role, either in terms of risk

122 See Sarah McCormick et al., The Role of Mental Health and Specific Responsivity in Juvenile Justice
Rehabilitation, 41 Law & HUM. BEHAYV. 55, 56 (2017); Thomas H. Cohen & Jay Whetzel, The Neglected
"R"-Responsivity and the Federal Offender, 78 FED. PROB. 11, 17 (2014).

133 James Bonta, Responsivity Principle and Offender Rehabilitation, 7 F. ON CORRECTIONS RES. 34, 35
(1995).

' D A, Andrews, The Risk-Need-Responsivity (RNR) Model of Correctional Assessment and Treatment,
in USING SOCIAL SCIENCE TO REDUCE VIOLENT OFFENDING 127, 139 (Joel A. Dvoskin et al,, eds., 2011).

125 See, e.g., Bonta, Responsivity Principle, supra note 123, at 36 tbl.1; Faye S. Taxman, Second
Generation of RNR: The Importance of Systemic Responsivity in Expanding Core Principles of Responsivity,
78 FED. PROB. 32, 33,35 (2014); BONTA & ANDREWS, RISK-NEED-RESPONSIVITY MODEL, supra note 111.
Importantly, the RNR model does not opine on the responsivity effect of particular diagnostic categories of
mental illnesses but rather speaks to “particular features™ of mental health and functioning. See Sarah
McCormick et al., Mental Health and Justice System Involvement: A Conceptual Analysis of the Lirerature,
21 PSYCHOL. PUB. POLICY & L. 213, 217-18 (2015); see e.g., BONTA & ANDREWS, supra note 84, at 353
tbl.15.4 (including “cognitive/interpersonal skill level,” “interpersonal anxiety,” and “antisocial personality
pattern” factors, as well as “mental disorder,” under the specific responsivity principle).

12¢ See Taxman, supra note 125, at 35-37 (discussing the importance of stabilizers and destabilizers to
specific responsivity).

27> A. ANDREWS & JAMES BONTA, THE PSYCHOLOGY OF CRIMINAL CONDUCT 311 (5th ed. 2010).
'3 See supra notes 74-79,

12% See, e.g., Bonta, Responsivity Principle, supra note 123, at 37 (“Anxiety, depression and perhaps even
some severe forms of mental disorder are key responsivity factors. . . [B]efore targeting criminogenic needs
such as antisocial attitudes, responsivity factors may need to be addressed to prepare the offender to learn
prosocial behaviour.”).

130 See Skeem et al., Applicability of the Risk-Need-Responsivity Model, supra note 69, at 920 (“We are
aware of no empirical support for the responsivity principle among persons with mental illness.”).
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assessment or rehabilitative programming . . . .”"*! Thus, it is currently unclear whether the
treatment of mental health features facilitates or enhances the treatment of criminogenic
needs.'??

B. Current Implementation of RNR Model

Even though “there is as yet no direct support for the applicability of the three core
RNR principles to treat this population,”'** a groundswell is building to apply the RNR
model to offenders with serious mental illness, including MHCs.'** This chorus consists of
federal agencies, policy advocates, and social scientists and has resulted in the development
of new risk assessment instruments and adapted cognitive-behavioral interventions.'*

The federal government now endorses the RNR model for allocation of services to
individuals with mental illness in correctional institutions and on parole or probation.!*® In
2012, the Council of State Governments Justice Center, in partnership with a number of
federal agencies,'*” published a framework and white paper to coordinate the activities of
correctional and behavioral health service providers for this population.'*® The paper notes
that “recent studies” undermine the criminalization theory and “suggest[] that interventions
to reduce recidivism among people with mental illness in the criminal justice system need to
not only include traditional mental health treatment, but also incorporate new multifaceted
strategies.”'”® The framework for resource allocation includes three dimensions:
criminogenic risk, need for mental health treatment, and need for substance abuse
treatment.'*” In accordance with RNR principles, the framework dictates that institutions and
practitioners prioritize those offenders at higher risk of recidivism to receive scarce
correctional programming, services, and treatment resources.'*! Providers should only
address offenders’ mental health needs to the extent necessary to allow for the successful

31 McCormick et al., supra note 125, at 218.

132 . at 220.

133 Skeem et al., Applicability of the Risk-Need-Responsivity Model, supra note 69, at 916.
34 See, e.g., Honegger & Honegger, supra note 102, at 1291,

3% See Johnston, Reconceptualizing Criminal Justice Reform, supra note 1, at 54647,

136 See FRED QSHER ET AL., COUNCIL OF STATE GOVERNMENTS JUSTICE CENTER, ADULTS WITH
BEHAVIORAL HEALTH NEEDS UNDER CORRECTIONAL SUPERVISION: A SHARED FRAMEWORK FOR REDUCING
RECIDIVISM AND PROMOTING RECOVERY 45 (2012),
https://www.bja.gov/Publications/CSG_Behavioral Framework.pdf.

137 These agencies include the Department of Justice’s National Institute of Corrections and Bureau of
Justice Assistance as well as the Department of Health and Human Service’s Substance Abuse and Mental
Health Services Administration (SAMSA).

138 See id.

W Id a5,

190 See id. at 32, 33 fig, 5.
M1 1d at 24, 36,
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treatment of criminogenic needs and to satisfy constitutional obligations.'** The federal
government has promoted the operationalization of this framework through funding and
guidance.'®

In response to this call to action and the decades of science preceding it, social
scientists have begun to create or adapt evidence-based assessment tools and interventions
for use with offenders with mental illness. Empirical studies support the use of general risk
assessment tools—including the leading correctional tool, the Levels of Service/Case
Management Inventory (LS/CMI}—to measure this group’s risk of recidivism.'** On the
treatment front, Robert Morgan and colleagues created the Changing Lives and Changing
Outcomes program, an evidenced-based intervention for this population that addresses
mental health and criminogenic needs.'* When adapting general risk reduction
interventions, scholars have emphasized that modifications may be necessary to address the
treatment needs of offenders with serious mental illness, accommodate their particular
cognitive and emotional impairments, and deliver the intervention in a community mental
health setting."** To date, one popular, structured cognitive-behavioral intervention for
criminogenic risk factors—the “Reasoning and Rehabilitation” (R&R) program—has been
modified to accommodate the learning abilities of offenders with mental illness. Several
controlled studies have shown that this modified version can improve coping skills and
reduce antisocial attitudes, violent thoughts, disruptive behavior, and substance abuse among
forensic patients.'*” Other programs—including Thinking for a Change, Options, Moral

2 See id. at 7*, 24, 35-36. The white paper stresses that low risk inmates with high clinical needs should
not be prioritized for the receipt of scarce mental health services, programming, or other correctional
resources such as monitoring and supervision on probation. Such inmates, if incarcerated, should have their
needs addressed to the extent necessary to satisfy correctional institutions’ duties to provide health care under
the Eighth Amendment. On probation or at reentry, “these low-risk/high-need individuals should be linked to
effective treatments for which they are eligible and that can be paid for by existing behavioral health
financing mechanisms, such as Medicaid and other local, state, and federal funding sources.” Id. at 35.

143 See, e.g., POLICY RESEARCH ASSOCS., GUIDELINES FOR SUCCESSFUL TRANSITION OF PEQPLE WITH
MENTAL OR SUBSTANCE USE DISORDERS FROM JAIL AND PRISON: IMPLEMENTATION GUIDE (2017),
https://store.samhsa. gov/systermn/files/smal 6-4998 . pdf; ALEX M. BLANDFORD & FRED OSHER, GUIDELINES
FOR THE SUCCESSFUL TRANSITION OF PEOPLE WITH BEHAVIORAL HEALTH DISORDERS FROM JAIL AND PRISON
(2013), https://esgjusticecenter.org/wp-content/uploads/2013/12/Guidelines-for-Successful-Transition.pdf.

14 Skeem et al., Applicability of the Risk-Need-Responsivity Model, supra note 69, at 917-18.

145 See Robert Morgan et al., Treating Justice-involved Persons with Mental Hiness: Preliminary
Evaluation of a Comprehensive Treatment Program, 41 CRIM. J. & BEHAV. 902 (2014). While a preliminary
evaluation showed reductions in psychological symptoms and criminal thinking, the program’s effect on
recidivism is unknown. See BONTA & ANDREWS, supra note 84, at 332,

116 See Amy Blank Wilson et al., Translating Interventions that Target Criminogenic Risk Factors for
use in Community Based Mental Health Settings, 53 COMMUNITY MENTAL HEALTH J. 893 (2017); Merrill
Rotter & W. Amory Carr, Targeting Criminal Recidivism in Mentally Il Offenders: Structured Clinical
Approaches, 47 COMMUNITY MENTAL HEALTH J. 723, 724-25 (2011); Skeem et al., Correctional Policy for
Offenders with Mental Ilness, supra note 62, at 120-21; Morgan et al., Prevalence of Criminal Thinking,
supra note 80, at 334.

147 See BONTA & ANDREWS, supra note 84, at 332; Skeem et al., Applicability of the Risk-Need-
Responsivity Model, supra note 69, at 919 (collecting studies).
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Reconation Therapy, and Interactive Journaling—have also been applied to offenders with
mental illness.'*® In addition, structural mental health interventions that “emphasize clinical
features associated with criminality such as frustration intolerance, social skills deficits, and
misperceptions of the environment™ have been modified for justice-involved individuals.'?
These efforts are nascent, however, and it appears that very little treatment currently offered
to offenders with mental illness coheres with the RNR model.!*"

Consistent with the RNR framework, some social scientists and policy advocates
contend that MHCs should be modified to better and more systematically address
criminogenic needs and to allocate resources by risk level. Researchers have urged MHC:s to
increase attention paid to participants’ criminogenic needs,'*! and several scholars have
suggested limiting these courts to high-risk individuals at high clinical need'* or,
alternatively, accepting all individuals with high clinical needs but adopting multiple
supervision tracks to address different levels of criminogenic risk.'”®> However, recent
commentary on the state of correctional programs reflects that these programs largely remain
focused on clinical—not criminogenic—needs.'>*

148 Sge MERRILL ROTTER & W. AMORY CARR, SAMHSA’S GAINS CTR. FOR BEHAV. HEALTH & JUST.
TRANSFORMATION, REDUCING CRIMINAL RECIDIVISM FOR JUSTICE-INVOLVED PERSONS WITH MENTAL
ILLNESS: RISK/NEEDS/RESPONSIVITY AND COGNITIVE-BEHAVIORAL INTERVENTIONS 3 (2013).

M9 Jd. (discussing the use of Dialectical Behavioral Therapy and Schema Focused Therapy).

150 See Marshall T. Bewley & Robert D. Morgan, 4 National Survey of Mental Health Services Available
io Offenders with Mental Hliness: Who Is Doing Whar?, 35 Law & HuM. BEHAV. 351, 360 (2011} (finding, in
a survey of 230 mental health service providers in 163 state correctional facilities, that only 15.7% reported
incorporating each of the three RNR principles into their work with offenders with mental illness); BONTA &
ANDREWS, supra noete 84, at 331 (“Clinical intervention with the MDO [mentally disordered offender] usually
involve treating psychelogical complaints or the behaviors that are disruptive to the functioning of the
institution.”).

15! See, e.g., Bonfine et al., Exploring the Relationship, supra note 99; Fisler, When Research Challenges
Policy, supra note 108, at 11; Campbell et al., supra note 101.

152 See Skeem et al., Correctional Policy for Offenders with Mental Hiness, supra note 62, at 122
{advancing a model that would reserve intensive supervision and psychiatric treatment for those with the
greatest criminogenic risk and clinical need and merely provide “good enough™ supervision and community
treatment for low-risk, low-need individuals).

i3 See Bonfine et al., supra note 151, at 14 (suggesting this approach); Bradley Ray et al., Mental Health
Court Outcomes by Offense Type at Admission, 42 ADMIN. POL’Y MENTAL HEALTH 323, 330 (2015)
(suggesting that “MHCs might consider modifying the intensity of the supervision for low-risk offenders™).

134 See Fisler, When Research Challenges Policy, supra note 108, at 11 (explaining that most
communities cannot afford to offer evidence-based practices through MHCs and that “far too many provide
only minimal medication and counseling™); Honegger & Honegger, supra note 102, at 1276 (“'In general,
MHCs hold that psychiatric symptoms influence the criminal behavior of individuals with mental
illness . . . .7); Debra A. Pinals, Jail Diversion, Specialty Court, and Reentry Services: Partnerships between
Behavioral Health and Justice Systems, in PRINCIPLES & PRACTICE OF FORENSIC PSYCHIATRY 237, 239
(Richard Rosner & Charles Scott, eds., 3d ed. 2017) (reviewing the evolution of jail diversion and reentry
programs and stating that, while RNR is “an increasingly emphasized sorting approach to help determine who
can benefit most from particular diversion strategies,” “[tiraditional clinical services have not embraced or
incorporated these [RNR] principles yet”).
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1V, Recommendations

Depending on the ultimate aim of the Committee and Commission, I have a number
of recommendations to suggest. These are detailed below.

A, Improve D.C. MHCC

[f the Committee’s aim is to optimize the D.C. MHCC to reduce the cycling of
offenders with mental illness through the criminal justice system, [ suggest taking the
following steps. First, to reduce the possibility of net-widening, alter eligibility criteria to
exclude low-level misdemeanors and prioritize individuals charged with felonies.'*” The
criminal justice realities of the MHC system, at least as they appear now, militate toward
excluding those charged with low-level crimes who would most likely face time served or a
term of probation (with much less intensive conditions) if convicted.'>® Individuals charged
with felonies are less likely to have their cases dismissed and, if convicted, would face long
prison sentences. For these offenders, a MHC would offer an opportunity to avoid likely
incarceration and the known dangers and hardships that incarceration poses for individuals
with serious mental illness. While traditionally MHCs have prioritized those charged with
misdemeanors, it appears that courts are increasingly accepting individuals charged with
felonies.!®” Ido not know the extent to which the participants of the D.C. MHCC have
been charged with felonies or misdemeanors, but I urge the Committee to consider
prioritizing (if not limiting the court) to the former.

Second, 1 recommend aligning MHCC eligibility criteria and treatment aims with
RNR principles. In particular, use a validated risk assessment instrument to measure potential
participants’ risk levels and identify targets for treatment. Limit eligibility to high-risk
offenders and focus treatment on criminogenic needs. Address participants’ individual
responsivity factors, including mental illness and learmning styles, to facilitate their
engagement in criminogenic needs interventions. Also consider adding environmental
supports such as housing and employment assistance to facilitate environmental security.

135 See, e.g., Ray et al., What Happens to Mental Health Court Noncompleters?, supra note 18, at §10
{“If it is the case that charges will ultimately be dismissed, then perhaps MHCs should consider limiting
eligibility to more serious offenders, who are not eligible for other diversion programs.™); Canada et al., supra
note 13, at 88 (“The findings from this study suggest that [accepting felonies| may be a positive trend, as
MHC defendants with a felony are at no greater risk of recidivism, but also that felony MHCs experience the
greatest success in outcomes.”); Ray et al., Mental Health Court Ouicomes by Offense Type at Admission,
supra note 153, at 329 (finding that misdemeanor defendants—both graduates and noncompleters—had
increases in jail days during and after MHC supervision and suggesting the MHC intervention may be too
intensive for low-risk offenders and produce an iatrogenic effect; also finding that people entering with felony
charges had fewer days in jail after MHC, whether they graduated or not, but were more at risk of not
completing MHC).

136 See Bernstein & Seltzer, supra note 19, at 147, 154,

137 See TENNIFER CHADWICK ERWIN, EXPLORING INDIVIDUAL- AND COURT-LEVEL PREDICTORS OF
MENTAL HEALTH CQURT COMPLETION 71-72 (Dec. 2018} (unpublished Ph.D. dissertation, University of
Tennessee) {on file with Trace: Tennessee Research and Creative Exchange),
https://trace.tennessee.edu/utk graddiss/5302 (finding from an electronic survey that, of MHCs that
responded to the survey, 50% allow defendants with violent felonies to enroll).
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Existing evidence suggests (although it does not yet establish} that MHCs focused on
addressing criminogenic risks may yield the greatest reductions in recidivism.

Third, I recommend the collection of data to allow for the evaluation and
improvement of the MHCC. Data is necessary to determine for whom the MHCC works and
at what cost, so that the court can be tailored to maximize its effectiveness and efficiency.
To that end, administrators should retain records on the characteristics (diagnosis, risk level,
criminal charges, sex, race, ethnicity, age, and criminal history) of MHCC referrals,
participants, and graduates. They should also retain records on eligibility requirements,
procedures, and services offered. Data should be collected on graduates and those who do
not complete the program, including whether each participant enters the specialty court under
an amended sentencing agreement, deferred sentencing agreement, or deferred prosecution
agreement; participation length; services utilized (referrals and engagement); number of days
of incarceration during the program; completion status (and, if terminated, the reason for
termination); disposition after termination (e.g., dismissal or the sentence given when
returned to the D.C. criminal court); and 12-36 months of rearrest data after exiting the
program. A MHC’s “success” can be defined in muitiple ways, so it is important to collect
data on the extent to which the MHCC reduces recidivism, reduces overall incarceration, and
83improves the psychosocial functioning of participants, both graduates and those who do
not complete the program.

B. Reduce Involvement of Individuals with Mental 1llness in the Criminal
Justice System

The D.C. Project Proposal suggests that the Committee’s aim extends beyond the
D.C. MHCC.!*® If the Committee’s goal is to reduce the involvement of individuals with
mental illness in the criminal justice system, I recommend that the Committee consider the
Sequential Intercept Model (SIM).!*® SIM’s ideal is that mental illness should not cause
individuals with mental illness to be involved in the criminal justice system more than
other individuals in the community.'®® SIM identifies five key points where individuals
with mental illness can be intercepted from the normal criminal justice system.'®! These
“points of interception” are (1) law enforcement; (2) initial detention and initial hearings;
(3) jails, courts, forensic evaluations, and forensic commitments; (4) reentry from jails,
state prisons, and forensic hospitalization; and (5} community corrections and community
support services, '

138 Davis, supra note 2.

159 For a brief overview of this model, see The Sequential Intercept Model, POLICY RESEARCH ASSOCS,
(June 2018), https://www .prainc.com/wp-content/uploads/2018/06/PRA-SIM-Leiter-Paper-2018. pdf.

168 Mark R. Munetz & Patricia A. Griffin, Use of the Sequential Intercept Model as an Approach to
Decriminalization of People with Serious Mental Iliness, 57 PSYCHIATRIC SERVS. 544, 544 (2006).

161 Kirk Heilbrun et al., The Movement Toward Community-Based Alternatives to Criminal Justice
Involvement and Incarceration for People with Severe Mental fllness, in THE SEQUENTIAL INTERCEPT MODEL
AND CRIMINAL JUSTICE 1, 5-6 (Patricia A. Griffin et al. eds., 2015).

162 Munetz & Griffin, supra note 160, at 545.
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Often, law enforcement officers are the first point of contact with the criminal
justice system for individuals with mental illness.'® Individuals with mental illness tend to
interact with law enforcement more often than other individuals do.'®* Without specialized
training, police officers “are more likely to arrest individuals with mental illness than to
help them seek treatment.”'®® Pre-arrest diversion programs (such as deploying mental
health professionals in mobile crisis teams, employing mental health workers to advise
police officers in the field, and having specially trained officers respond to calls involving
mentally ill individuals) can keep individuals with mental illness from entering the criminal
justice system, '

After an arrest, initial detention and initial hearings provide another point of
intercept.'®” Post-arrest screenings for mental illness atlow courts to divert individuals into
treatment programs instead of incarcerating or prosecuting these individuals.'®® The third
intercept involves jails and courts.!®” Because many inmates have mental illnesses, jails and
prisons need to provide quality mental health care.!”™ In the court system, this intercept
may involve specialized dockets and diversion programs such as MHCs.!7!

At the fourth intercept—reentry from jails, prisons, and hospitals—these institutions
should help individuals with mental illness transition into appropriate care in the
community.!” Unfortunately, there is often “little continuity of care between corrections
and community mental health systems.”!”* The criminal justice system can create
continuity by planning for the transition and by facilitating contact between the mental
health provider and the individual before or at release.!’ Specifically, I recommend that the
Commiittee urge jails and prisons to connect departing individuals—through an actual

163 Id. at 545-46.
161 Heilbrun et al., supra note 161, at 7,
163 [d

166 See Munetz & Griffin, supra note 160, at 545-46; see also JANEEN BUCK WILLISON ET AL., URBAN
INST., USING THE SEQUENTIAL INTERCEPT MODEL TO GUIDE LOCAL REFORM 3 (2018},
https://www.urban.org/sites/default/files/publication/99169/using the sim to guide local reform 1.pdf.

157 Munetz & Griffin, siupra note 160, at 546,

183 [l see ulso WILLISON ET AL., supra note 166, at 3 {“Strategies include use of validated screening to
detect mental health issues, substance use disorders, and co-occurring disorders; pretrial diversion for low-
level offenses with treatment as a condition of probation; and, data-matching between systems to link people
to services.”).

199 Munetz & Griffin, supra note 160, at 547,
170 [d

174 [d.

172 See id.

173 [d.

174 See WILLISON ET AL., supra note 166, at 4,
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appointment—to a community mental health provider upon release and provide them with
a three-month supply of medication. Before inmates leave confinement, jails and prisons
should actively facilitate inmates’ enrollment in federal income support programs like the
Supplemental Security Income program (SSI) and health care programs like Medicaid.

The fifth intercept involves those individuals on probation and parole.!” Probation
and parole officers should be sensitive to the needs of individuals with mental illness and
should work closely with mental health care providers in the community.!’® Communities
can create specialized caseloads for individuals with mental illness and can use graduated
responses to address problematic behavior instead of technical violations with jail time.'”’
SIM 1s a useful framework for recognizing how individuals with mental illness are
involved in the criminal justice system and how communities can keep these individuals
from entering or reentering that system.!”

C. Address Broader Problem of Unmet Mental Health Needs

Finally, if the Committee’s aim is to address the broader problem of unmet mental
health needs in D.C. community, I recommend that the Committee invest in evidence-based
community mental health services. To be clear, I do not recommend further investment in
the D.C. MHCC. MHCs suffer from many of the problems discussed earlier and, in
addition, lead mental health authorities to prioritize the delivery of scarce resources to
those charged with criminal activity. Instead, I recommend that the Committee work to
expand community mental health services and supports. As Robert Bernstein and Tammy
Seltzer of the Judge David L. Bazelon Center for Mental Health Law have observed:

Breaking the cycle of repeated contact with the criminal or juvenile justice
systems must start with expanded and more focused community-based
services and supports. As currently configured in many communities, public
mental health services are substantially targeted at prioritized populations:
people exiting state psychiatric institutions, people regarded as being at risk
of admission to these facilities, people in crisis and people whose treatment
18 governed by court orders. Individuals not falling into a defined priority
group may find very limited services available to them.'”

If community mental health services are plentiful and accessible, resources can reach
individuals before they become involved in the criminal justice system, These services
would include supportive housing and assertive community treatment, among others. For

173 Munetz & Griffin, supra note 160, at 547.

178 See id,

77 WILLISON ET AL., supra note 166, at 4.

178 See Munetz & Griffin, supra note 160, at 54748,

179 Bernstein & Seltzer, supra note 19, at 148,
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further guidance on how to maximize investment in a community mental health system, 1
suggest consulting with experts on that topic.

[ appreciate your request to share my views on these important topics and would be
happy to answer any questions or provide any resources that would be helpful to the
Committee moving forward.
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Prepared Written Statement of Judge Ann O’Regan Keary

Introduction

In 2007 the Superior Court of the District of Columbia took a significant step in
attempting to address the issue on which the Committee is focusing at today’s public hearing --
mentally ill persons in our local Criminal Justice System. That year, we launched a pilot mental
health diversion program for criminal defendants in our Court, to divert seriously and
persistently mentally ill persons out of the criminal misdemeanor calendars and into a completely
different court calendar -- one aimed not at determining guilt or innocence on the criminal
charges, but instead at getting the individuals engaged in mental health treatment and substance
abuse treatment, as well, if needed. Twelve years later, I am happy to report that our initial
project has been institutionalized as a permanent part of our Criminal Division and has been a
highly successful experiment. It has been beneficial to many hundreds of mentally ill criminal
defendants who participated in, and graduated from, the program. And as our published
recidivism research has shown, our whole community has benefitted from it, from a public safety
perspective as well.

Faced with a seemingly ever-increasing number of seriously mentally i1l individuals
charged with low level, non-violent offenses, in 2006 — 2007 our court leadership undertook, in
conjunction with the U.S. Attorney’s Office, and the Pretrial Services Agency of the District of
Columbia, to develop a non-traditional approach to handling these individuals’ cases -- one that
would hopefully avoid incarceration of these individuals at the D.C. Jail and/or their lengthy
institutionalization at St. Elizabeths Hospital (for those defendants considered incompetent to
stand trial). Modeled on other problem-solving courts around the country, such as Drug Courts,
mental health diversion courts typically do not involve trials, or verdicts of guilt or innocence;
they are instead more outcome-oriented, in that they attempt to address the treatment needs and
social service problems which likely contributed to the criminal conduct that has brought the
person before the criminal courts. Several hundred of such courts are now in existence around
the country, embodying a “therapeutic justice model,” instead of traditional criminal case
processing, and these efforts have helped many seriously ill individuals get fully engaged in
mental health treatment, and get stable in the community. Such stability often involves homeless
individuals finally obtaining housing as well, and has had a positive impact on the community, as
well as the individual participants.

How Our Mental Health Diversion Program Works

Any of our Criminal Division judges may certify a defendant’s criminal misdemeanor
case, or a non-violent felony case or cases, to our Mental Health Community Court, once the
Pretrial Services Agency, our partner agency, which supervises defendants released pretrial to
the community, has confirmed, via a mental health provider, that the individual is seriously and
persistently mentally ill, and receiving and participating in mental health treatment services.
Certification must also be approved, of course, by the assigned prosecutor’s office -- our U.S.
Attormey’s Office and our Attorney General’s Office -- before it can occur. The program is a
voluntary one -- defendants are only referred if they request it, and agree to it.
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Once transferred to the Mental Health Community Court calendar the defendant has an
admission hearing, and thereafter begins having at least monthly hearings, to monitor the
defendant’s progress toward entering a diversion agreement. Diversion agreements can only be
entered after an individual is actively engaged in mental health services, and drug-free. While in
Mental Health Community Court participants are also supervised by specially trained case
managers from the Specialized Supervision Unit of Pretrial Services Agency, with weekly
contact. These Pretrial Services Agency supervision officers assist in assuring that participants
get connected to mental health services, funded by the Department of Behavioral Health, and,
where appropriate, substance abuse treatment, so that the court can obtain the necessary
information about their ongoing treatment participation.

Once entered, diversion agreements are designed to last for a 4 month period. In entering
the agreement, the defendant promises to maintain his or her treatment, stay drug-free and not be
rearrested. After successful completion of the diversion agreement, which involves interim
hearings to monitor progress, the defendant will have the charges dismissed (or in the case of a
felony, reduced to a misdemeanor and be given probation) and the Court will honor the
defendant’s accomplishment at an individual graduation ceremony in the courtroom. If a
defendant falls into non-compliance or is rearrested on new criminal charges, depending on the
type of agreement the prosecutor may revoke the agreement, and the case may be sent back to
the Criminal Calendar for the more traditional case processing, or the defendant may resolve
their case and be sentenced by the presiding judge in the Mental Health Community Court. In
many cases however, consistent with the goals of this problem-solving court, the judge
continues, with collaborative input from all parties, to work with the defendant to bring him or
her back into compliance -- sometimes extending the agreement beyond the four month period --
to allow the defendant to pursue and achieve a successful outcome.

Notably, hearings in Mental Health Community Court differ in major ways from other
criminal courtrooms. In our court, the judge communicates directly with the participants,
coaching and encouraging them as they progress, and also holding them accountable if they are
not following program rules. Qur program is generally not a sanction-based program --
defendants are not stepped back for punitive jail detention if they violate the conditions of their
pretrial release. However if they are not following through on their commitment to the program
for a significant period of time, they may face discharge from our program and a return to the
regular calendar. Additionally, decision making in Mental Health Community Court, unlike the
usual criminal court, is more of a collaborative process, with the judge consulting with our
Mental Health Community Court Coordinator, Cleonia Terry, who is a Clinical Social Worker,
and the Pretrial Services Agency representative assigned to our calendar, on decision making
regarding each defendant’s case.

Impact of Our Diversion Program on Public Safety

QOur court has only been in existence for 12 years, and we are right now in the midst
of a broad study of its operation. We have, however, already had two studies and articles
focusing on the recidivism rates of our program’s participants, which were published within the
last few years and provided some very encouraging data. One article, published in 2013 by
Georgetown Law Professor Heathcote Wales and Professor Virginia Hiday of North Carolina
State, reported that the participants in our Mental Health Community Court were significantly
less likely to be arrested in the year after discharge than other criminal defendants not in the
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program. This study involved several hundred defendants participating in the first three years of
the program. Their rearrest rate was only about 27% compared to 37% for similar defendants
whose cases remained in the traditional courts. Further, the defendants who not only participated
in, but actually successfully completed it and graduated from the program were 51% less likely
to be rearrested. At nine months after successful graduation, less than 12% of the graduates had
been rearrested, though more than 24% of defendants on regular misdemeanor calendars had
been. Similarly, a longer-focused study (two years after exit) by these same researchers
published in 2016 also found the rearrest numbers to be significantly lower for Mental Health
Community Court participants than for similar defendants who had their cases resolved on the
regular criminal calendars.

Observations About Qur System

In light of the good news regarding lowered recidivism rates that we see from these
studies, we and the other stakeholders are considering means for increasing the population of
participants in our program. Our program has already recently expanded to include Traffic and
D.C. misdemeanor cases prosecuted by the Office of the Attorney General, and also to handle
post-disposition, probation cases of convicted misdemeanor and felony offenders who are under
supervision of the Court Services and Offender Supervision Agency (CSOSA). However, we
still have the capacity for a greater number of participants in both portions of our program.
Given the improved outcomes in terms of rearrests for those defendants who participated,
increasing utilization of our program for seriously mentally ill persons would appear to be highly
advantageous.

In terms of clinical mental health resources available to our program, it should be noted
that in 2008 the Department of Behavioral Health, in coordination with the Court, took the
significant step of opening a free-standing mental health clinic, funded by the Department of
Behavioral Health -- the Urgent Care Clinic -- in our main court building. (It was operated
originally by the Psychiatric Institute of Washington, and more recently, by Pathways to
Housing.) Efforts are underway currently to increase the capacity of that program to assist in
more quickly serving defendants with needed psychiatric services, and linking them with Core
Service Agencies in the community, which will better enable our Court to guarantee success with
the participants.

Further, the Department of Behavioral Health’s increase over the last few years in
treatment services of the ACT team variety has been a major help for our participants.
Defendants who are provided this most intensive type of community-based treatment -- the
“Cadillac” program in our system -- with placement on an Assertive Community Treatment
(ACT) team, often do the best in compliance. As a large proportion of our participants are
homeless, ACT team services can be crucial, as they involve clinical staff doing outreach to the
clients where they are located in the community, rather than awaiting the clients attending set
appointments at the clinical offices, which may be challenging for our homeless participants.

Lastly, it goes without saying that housing is the overarching challenge for a large portion
of our population, as the lack of adequate affordable housing is a major issue in our jurisdiction.
For many, the lack of stable housing and related transportation issues pose major obstacles to
keeping mental health appointments and court obligations. Our diversion program, with its
desirable outcome of getting a defendant’s criminal charges dismissed, is in an excellent position
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to incentivize persons in need of mental health treatment to pursue it, even when they may have
been resistant to treatment in the past. However, the reality of the lack of available stable
housing often stymies defendants from successful completion of our program, despite their
motivation and good intentions.
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Thank you for holding this hearing addressing the important issue of mental health and criminal
justice in Washington, D.C,

I have taught at the Georgetown University Law Center for the last eight years. My scholarship
focuses on how the criminal justice system interacts with individuals living with mental health
conditions. I am mainly concemed with one piece of this interaction: the time after arrest but before
trial. This 1s a period when many individuals with a mental health condition, who have not been
convicted of any crime, are held in jail.

These individuals are treated unfairly and suffer significant harm while imprisoned. They are
detained at higher rates and for longer periods than other individuals accused of similar crimes and
with similar crimial histories.! Lengthy pre-trial detentions are especially problematic for individuals
with mental health conditions, who rarely receive effective psychiatric treatment while in
correctional facilities and who sutfer abuse and neglect at much higher rates than other detainees. A
person with a mental health condition is likely to emerge from jail far worse off than he was when
he entered.?

Mental health courts provide one possible solution for some aspects of this ¢risis. Yet, alone,
they will make only a small dent in the problem. First, restrictions on eligibility— requiring
defendants be competent to stand trial, for example— exclude many individuals with mental health
conditions. Second, mental health courts still operate within a criminal justice framework and
individuals must endure arrest, criminal proceedings, and possible detentions or guilty pleas as a part
of that process. A more effective solution would be treatment of mental health conditions efore
arrest, thus avoiding the nvolvement of the criminal justice system altogether.

Mental health courts are therefore one of many levers policymakers can press to more humanely
and successfully address the unique challenges presented by individuals with mental health
conditions. But other pieces of the solution include nvesting in community treatment options, pre-
arrest diversion programs, and competence restoration reform.

I. The Harms of Imprisonment

My work has focused in part on the impact of pre-trial detention on individuals living with
mental health conditions. As of 2013, forty percent of incarcerated people at D.C.’s Central
Detention Facility, which is mainly populated with individuals awaiting trial or those serving

1 Ser Susan McMahon, Reforming Competence Restoration Statutes: An Qutpatient Model, 107 Geo. L. 601, 610-12 (20 19).

2 See id. at 613-17.
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sentences for misdemeanor crimes, suffered from some form of mental illness.” On any given day,
that amounts to somewhere around 800 detainees with a mental health condition.*

While I have not studied the situation in the District specifically, jail environments across the
United States generally are harmful for prisoners with mental illness because these individuals (1)
often deteriorate from a lack of treatment and exposure to a chaotic, violent environment; (2} are
put in solitary confinement for rule infractions or psychiatric monitoring at higher rates than
defendants without mental illness; and (3) suffer abuse and neglect at higher rates than defendants
without mental illness, All this is in addition to the disruption caused by incarceration itself and its
attendant separation from family, community, and mental health care.

A. Jail Environment and Services

While in jail, most defendants receive no mental health services whatsoever.? Defendants with
mental health conditions are known to quickly deteriorate while imprisoned without adequate
treatment. One report on the conditions for detainees living with mental illness in Washington state
jails found that individuals who had no access to mental health services “decompensated to the
point of smearing themselves with feces, considenng suicide, and experiencing hallucinations and
extreme fear.”

'The environment itself often contributes to the deterioration of these defendants. As one
scholar succinctly put it, “[p]risons are places of intense brutality, violence, and dehumanization.™
Prisoners are tightly controlled and required to follow orders backed by force— forced to eat, sleep,
and interact with others on terms dictated by jailers.* Violence is a common occurrence.” For an
individual living with mental illness, this setting is “at best, counter-therapeutic and, at worst,
dangerous to [a prisoner’s] mental and physical well-being.”*

B. Solitary Confinement

Yet the deterioration of a detainee’s mental state may be the least of his concerns. Some
individuals with mental health conditions have it far worse. Unable to follow the strict rules of a jail
environment, they are punished and placed in solitary confinement at much higher rates than the

* Aaron C. Davis, Repert: Rash of Suivides at D.C. Jai! Points to Desp Problemy with Inmate's Mental Health Care, WASH. POST,
Nowv, 7, 2013.

4 DEPT OF CORRECTIONS POPULATION STATISTICS, AVERAGE DAILY POPULATION FOR OCTOBER 2014 THROUGH
SEPTEMBER 2019 (noting that the population of inmates in D.C. correctional facilities vacillated between 1,524 and 2,160
inmates during the relevant time period).

> One study found that only one in six jail inmares with mental illness received treatment after admission. DORS J.
JAMES & LAUREN E. GLAZE, U.S. DEP'T OF JUSTICT, BURLE AT OF JUSTICE STATISTICY, MENTAL HEALTH PROBLEMS OF
PRISON AND JAIL INMATES 1 (2006); see alss RAM SUBRAMANIAN ET AL., VERA INST. OF JUSTICE, INCARCERATION'S
FRONT DOOR: THE MISUSE OF JAILS IN AMERICA 12 (2015), htip:// www.safetyandjusticechallenge org/ wp-

content/ uploads/2015/01/ incarcerations-front-door-report.pdf (“83 percent of jail inmates with mental illness did not
receive mental health care after admission.”).

5 DISABILITY RIGHTS WASH., LOST AND FORGOTTEN: CONDITIONS OF CONFINEMENT WIILE WAITING FOR
COMPETENCY EVALUATION AND RESTORATION 7 (2013).

7 Allegra M. McLeod, Prisor Abolition and Grounded Justice, 62 UCLAL. REV. 1156, 1173 (2015).

8 E.g,id at 1173-74.

? See id. at 1204 (explaining that there were approximately 216,000 sexual assaults in U.S. prisons in 2008},

10 Jamie Fellner, A Conundram for Corrections, a Tragedy for Prisoners: Prisons as Facilities for the Mentalfy I 22 WasH UL L. &
POL’Y 135, 139 (2006); see alio SUBRAMANIAN ET AL., sugpra note 5, at 12 (*Characterized by constant noise, bright lights,
an ever—cha.ngmg populamon and an atmosphere of threat and Wolence most jails are unlikely ro offer any respite for
people with menral illness.”).
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general population.” In Pennsylvania and South Carolina, for example, a prisoner with a mental
health condition is twice as likely to be placed in solitary confinement as a prisoner without one'’~
and those prisoners are particularly susceptible to the well-known psychological harms of solitary
confinement. Even for prisoners with no history of mental illness, the conditions of extended
soltary confinement “may press the outer bounds of what most humans can psychologically
tolerate.”

For prisoners living with a mental health condition, placing them in isolation is akin to “putting
an asthmatic in a place with little air to breathe.”** As one doctor testified, isolating prisoners in
small cells for twenry-three hours a day intensifies any preexisting mental illness:

Prisoners who are prone to depression and have had past depressive episodes will
become very depressed in isolated confinement. People who are prone to suicide
ideation and attempts will become more suicidal in that setting. People who are prone
to disorders of mood, either bipolar . . . or depressive[,] will become that and will
have a breakdown in that direction. And people who are psychotic in any way. ..
those people will tend to start losing touch with reality because of the lack of
feedback and the lack of social interaction and will have another breakdown,
whichever breakdown they’re prone t0."®

Predictably, tragedy occurs when individuals with mental illness are placed in isolation. Suicide
rates are higher among prisoners in segregation units than those in the general population.’ One
prisoner mutilated his own genitals while in solitary confinement.” Another prisoner in isolation
refused food and medication, ingested feces, and smeared feces on himself.”® Eleven days after his
transter to the segregation cell, he was found lying naked on the floor covered in vomit, urine, and
teces. He was hypothermic by the time he reached the hospital and died after going into cardiac
arrest.”

" See, e, SUBRAMANIAN ET AL, supra note 5, at 12 (noting that defendants with mental illness are more likely to be
placed in solitary confinement “cither as punishment for breaking rules or for their own protection since they are also
more likely to be victimized™).

¥ HumaN RIGHTS WATCH, CALLOUS AND CRUEL: USE OF FORCE AGAINST INMATES WITH MENTAL DISABITITIES IN
U.S. JAILS AND PRISONS (2015), hatps://www.hrw.org/ report/ 2015/05/12/ callous-and- cruel/ use-force-against-
inmates-mental-disabilivies- us-jails-and [hitps:// perma.cc/ B36K-XM2 W] [hereinafter HRW, CALLOUS AND CRUEL].
P Madrid v. Gomez, 889 F. Supp. 1146, 1267 (N.D. Cal. 1995) {finding solitary confinement constitutes cruel and
unusual punishment for prisoners living with mental illness); see alo Reginald Drwayne Betts, Onky Onee I Thought About
Suicide, 125 YALE L].F. 222, 228 (2016} (describing his time in solitary confinement: “Each day, I lost a little bit of what
made me want to be free. ... One afternoon, in a fit of panic, I slammed my right fist against the wall. I fractured my
pinky. I thought about suicide. I almost disappeared.”).

" Madrid, 889 F. Supp. at 1265.

15 HUMAN RIGHTS WATCIH, [LL-EQUIPPED: U.S. PRISONS AND OFFENDERS WITH MENTAL [LLNESS 152 {2003) (quoting
testimony of Dr. Terry Kupers in Jones’El v. Berge, No, 00-C-0421-C (W.ID, Wis. 20C1)}.

1% $ee Raymond F. Parterson & Kerry Hughes, Review of Compieted Suscides in the California Department of Corrections and
Rebabifitation, 1999 to 2004, 59 PSYCHIATRIC SERVS. 676, 678 (2008} (“We found that the conditions of deprivation in
locked units and higher-security housing were a common stressor shared by many of the prisoners who committed
suicide.”).

v Jason M. Breslow, Fhat Doer Soiitary Corfinement Do ta Your Mind?, FRONTLINE (Apr. 22, 2014),

littps:/ /www.pbs.org/ wgbh/ frontline/ article/ what-does-solitary-confinement- do- to-your-mind/

(https:// perma.cc/ 6PFQ-7PGK].

¥ HRW, CALLOUS AND CRUEL, supra note 12.
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.

C. Abuse and Neglect

Detainees with mental health conditions are among the most vulnerable prison populations and
are often targeted by others.” They are twice as likely to be injured in a fight with another prisoner.”!
Eight percent of male prisoners with a mental illness reported being sexually assaulted, as compared
to three percent of male prisoners without a mental health disorder” Twenty-three percent of
female prisoners with a mental health condition have reported a sexual assault.”

Individuals with mental health conditions are not just victims of other prisoners, but also of the
guards charged with their protection. In South Carolina, prison guards used force against these
prisoners at a rate 2.5 times higher than other prisoners.” In Colorado, prisoners living with mental
illness accounted for three percent of the prison population but thirty-six percent of use-of-force
incidents.”” In New York, over the course of eleven months, corrections officers at Rikers Island
beat 129 prisoners so badly that they suffered “serious injuries” beyond the capacity of the jail clinic
to treat, such as ruptured eardrums, broken jaws, and head trauma.”® Most of the prisoners at Rikers
are pretrial detainees,” and seventy-seven percent of the beaten prisoners had a diagnosed mental

ilness.?

Elsewhere, one prisoner diagnosed with mental illness died after guards sprayed him with
scalding water.” Another tried to commit suicide; rather than taking the prisoner for medical care,
guards handcuffed him and punched him with such force “that he suffered a perforated bowe! and
needed emergency surgery.”* A third died from asphyxiation after officers restrained him, then
allegedly kicked, choked, and stomped on him.”*

Detainees with mental illnesses who are not actively abused in prison may suffer from neglect,
which can lead to equally tragic outcomes. To take just a few examples: Jamycheal Mitchell, a young
man from Virginia arrested for stealing a Mountain Dew and a Snickers bar, died after languishing in
his jail cell for months. Other prisoners alleged that prison guards had denied Mitchell food, cut off

% See id. (“Experts we consulted for this report said that force is used disproportionately against prisoners with mental
illness.”).

1 Geena Fazel et al., Menta! Health of Prisoners: Prevalence. Adverse Outcomes, and Interventions, 3 LANCET PSYCHIATRY 871, 875
(2C18).

22 I

 I4; Annette S. Crisanti & B. Christopher Frueh, Rivk of Trauma Exposure Among Persons with Mental iiness in Jails and
Prisans: What Do We Really Know?, 24 CURRENT OPINION PSYCHIATRY 431, 433 (2011). These numbers are likely
sigmificantly higher, as sexual assault 15 an underreported crime both inside and outside the correctional system. Only
twenry-two percent of male and thirty-four percent of female inmates report their assaults, See Shannon K. Fowler et al,
Would They Officially Report ar In-Prison Sexvial Assanlt? An Exanination of Inmate Perceptions, 90 PRISON]. 220, 221 (2010).
#* HRW, CALLOUS AND CRUEL, szpr2 note 12.

%55y

* Michael Winerip & Michael Schwintz, Rikers: 1 here Mental iness Meets Brurality in Jail, N.Y. TIMES (July 14, 2014},
heeps:/ / www.nytimes.com/2014/07/ 14/ nyregion/ rikers-study-finds- prisoners-injured-by-employees.html
[hups://nyti.ms/ W2jVRi].

47 Michael Schwirtz, What Is Rikers Isfand?, N.Y. TIMES (Apr. 5, 2017), https:/ / www.nytimes.com/2017/04/05/
nyregior/ rikers-1sland- prison-new- york html [hutps:/ / nyti.ms/ 20] AH6O] (“Most of the inmates— about 85 percent—
have not yet been convicted of a crime; they are pretrial detainees, either held on bail or remanded 1o custody.”).

2 Winerip & Scwirtz, supra note 26.

s Eyal Press, Madness: In Florida Prisons, Mentally Tl Inmates Have Been Tortured, Driven fo Suicide, and Kifled by Guards, NEW
YORKER (May 2, 2016), https:/ / www.newyorker.com/ magazine/ 2016/05/02/ the-torturing- of-mentally-ill- prisoners
(heeps:// perma.cc/ 6287-YSCIN].

% Winerip & Schwirtz, supra note 26.

' HRW, CALLOUS AND CRUEL, supra note 12,
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water to his cell, and confiscated his bed sheets, mattress, and clothing after Mitchell smeared feces
on the wall of his cell’” By the time of his death, he had lost forty pounds.® In Florida, a man with
schizophrenia gouged out his eyes while awaiting hospital admission and treatment.** On Rikers
Island, a prisoner in a mental health unit died after being found in an overheated jail cell; an officer
should have been making rounds to check on the prisoners but remained in her chair for most of

her shift.*

II.  Alternatives to Imptisonment

Given the devastating impact of jail on individuals with mental health conditions, detention
should be the option of last resort for this population. Yet this is not the case; over sixty percent of
jail prisoners reported symptoms of a mental health condition within the previous twelve months.*
The largest psychiatric facility in the country is a jail in Chicago.”

A. Mental Health Courts

Mental health courts provide one innovative option for moving individuals out of jail and into a
treatment-focused model. But, as currently constituted, they simply cannot handle the number of
individuals with mental health conditions caught up in the criminal justice system. Alone, they help
at the margins, but the problem requires marshaling other resources to effectively reduce the
number of individuals living with mental illness in contact with the criminal justice system.

Moreover, a focus on mental health courts as the sole solution to this problem may exacerbate it
because 1t eases the pressure for a wholesale rethinking of a criminal justice solution to a social
welfare problem.

1. Restrictions on Eligibility

The mental health court in D.C. is a wild success in the annals of these programs. It has greater
capacity than most mental health courts and a track record of reducing recidivism and connecting
participants to community resources for continued treatment.” Yet the program’s small capacity and
limits on who is eligible to take advantage of the altemnative necessanly caps the ability of this
program to be a panacea.

In its ten years of existence, the mental health court has provided services to around 4,000
defendants, and 1t is one of the largest such programs in the country” But that amounts to only
around 400 defendants per year. D.C. courts had 12,676 new criminal cases filed in 2018, a

% Complaint at 5-7, Adams v. Naphcare, Inc., 246 F. Supp. 3d 1128 (F.ID, Va, 2017} (No. 2:16-cv-229), aff'd in part. rev'd
in part sub nom. Adams v, Ferguson, 884 F.3d 219 {4th Cir. 2018).
33

Id at6.,

** Hal Wonzel et al., Crisis in the Traatment of Insompetence to Proceed to Trial: Harbinger of a Systemic iness, 35 J. AM. ACAD, &
PSYCHIATRY L. 357, 359 (2007).

* Michael Schwinz, Correction Dept. Tnvestigating Death of Inmate at Rivkers Irland, NY. TIMES (Mar. 19, 2014),
hups://www.nytimes.com/2014/03/20/ nyregion/ correction-dept-investigating-death- of-inmate-at- rikers html
[hetps:// nyti.ms/ 115¢12j).

% DORIS J. JAMES 8 LAURENE. GLAZE, ULS. DEP'T OF JUSTICE, BURE AU OF Ji STICE STATISTICY, MENTAL HEALTH
PROBLEMS OF PRISON AND JAIL INMATES 1 (2006).

¥ Mart Ford, America’s Largest Mental Hospital Iy a Jaif, THE ATLANTIC (Jun. 8, 2015).

% One study showed that participants in the mental health court had lower rares of re-arrest two years after their
participation, as compared to defendants who also had mental health conditions and received treatment, but were not in
the mental health court program. Virginia Aldigé Hiday et al,, Longer-Term Impacts of Mental Heaith Courte: Revidiviom Two
Years After BExit, 67 PSYCHIATRIC SERVS. IN ADVANCE 1, 4 (2015).

¥ Jeffrey Anderson, D.C. s Mental! Health Community Court Celebrates Its 10° Anniversary, WASH. CITY PAPER (Oct. 2, 2017).
# DISTRICT OF COLUMBIA COURTS, STATISTICAL SUMMARY 5 (2018).
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signiticant portion of which involved defendants living with mental health conditions. The mental
health court is thus fulfilling only a miniscule portion of the need for imprisonment altematives,

A number of restrictions keep the majority of individuals with mental health conditions out of
mental health court, some of which can be adjusted, others of which cannot.

First, the court, like all other mental health courts, requires the consent of the defendant to
participate. While the courts require voluntary participation to be successful (and constitutional), this
limit necessarily restricts the number of participants. Those who are unwilling to agree to mental
health courts must make use of the usual criminal justice process.

Second, eligibility requirements significantly narrow the mental health court population. For
example, to participate in the mental health court, a defendant must be competent to stand trial.
Moreover, only defendants who are accused of either a misdemeanor or a small number of Class B
felonies are eligible for transfer. Thus, defendants found incompetent or those accused of more
serious crimes remain outside the mental health court’s scope.

Third, the structure of the court requires the U.S. Attomney’s Office to sign off on transferring
the defendant from crimmal court to mental health court. Even if all parties, including the judge,
agree that mental health court is the best option in the circumstances, the case cannot be transferred
without agreement of the prosecutor’s office.

By all accounts, the US. Artorney’s Office has been an effective partner in the D.C. mental
health courts and the sheer number of cases referred, as compared to the tiny numbers in other
junisdictions, is a testament to their commitment to the project. But the unique status of D.C. means
that this power is being handed to an office that may have significantly different priorities than other
institutions more accountable to the citizens of the District. In the future, the USAO may have a
more restrictive vision for the mental health court that is at odds with other stakeholders and
winnows the number of defendants referred.

2. Difficaities with the Criminal Justice Franrework

Mental health courts sit within the criminal justice system in the District of Columbia. To take
advantage of the opportunities provided by the court, a defendant must be arrested, processed, and,
possibly, held in jail. The courts are also inherently coercive because failure to abide by the terms of
the mental health court results in defendants being returned to the criminal justice system.

Focusing solely on a criminal justice so/ution like mental health courts diverts resources and
attention from criminal justice affernatives. This can have unintended consequences. If a mental health
court is the best opportunity to ensure a person receives treatment, then a police officer may be
more likelyto arrest a person in crisis rather than release him or attempt to obtain treatment for
him. But i robust community treatment and diversion programs were readily available, then those
mdividuals may never come into contact with police and, if they did, police would have options
other than arrest.

Moreover, having a system like the mental health court in place could encourage prosecutors to
keep cases in the criminal justice system that might otherwise be dismissed. If a prosecutor has a
weak case against a defendant with a mental health condition, then the office might be more inclined
to transfer that defendant to mental health court rather than nisk dismissal of the case.**

# Nancy Wollf et al., Menta/ Health Conrts and Their Selection Processei: Madeling 1 ariation for Consistency, 35 LAW 8 HUM.
BEHAV. 402 (2011) (finding willingness among prosecutors to “bend” the charges to fit the case for mental health court;
“if, for example, the district artorney had a weak case against the defendant, then mental illness played a central role in
the violent criminal behavior,”).
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These consequences are often borne of the best of intentions: public servants hoping to obtain
treatment for individuals in crisis. But such an approach fails to appreciate the harms that any
involvement in the criminal justice system can cause. Arrest alone can be a traumatic experience for
any individual and a guilty plea, which is sometimes required of defendants participating in menta}
health courts, can carry lifetime collateral consequences. And any stay in a jail can be detrimental to
an individual with a mental health condition, as noted above. Thus, even if all the restrictions on
mental health court eligibility disappeared, the courts would not be the ideal solution for any and all
cases. A better approach is to divert most individuals with mental illness from the criminal justice
system altogether.

B. Other Options

Because mental health courts will only ever serve a small portion of the relevant population and
because they require arrest and coercion to function, the District must also investigate other
methods for disrupting the stream of individuals with mental illness who cycle through the criminal
courts. Three places where an investment would likely make a significant impact: (1) community
treatment facilities, (2) pre-arrest diversion programs, and (3} competence restoration reform.

1. Community Treatment Uacilities

A recent report from the Office of the District of Columbia Auditor on mental health services in
D.C. found that community mental health agencies, which provide the majority of publicly funded
services to individuals with mental health conditions, were in financial crisis. Some have cut back
services; others have closed their doors entirely.** A number of providers attributed their financial
stress to D.C.’s inadequate rate structure for services not covered by Medicaid.”

But even beyond this current crisis, community treatment facilities have simply never been
funded at the level required to meet the need in the community. Deinstitutionalization moved many
individuals with mental illness out of long-term care centers, with the promise of federal funding for
networks of mental health centers where these individuals could receive treatment. That promise
never materialized. Federal legislation allocated money to build outpatient clinics in the community,
which allowed states to close public mental health hospitals, but many of the community care
centers either were never built or served populations with less severe forms of mental illness.** The
money states spent on housing, clothing, feeding, and treating individuals with mental illness in
institutions never followed those individuals into the community.

In the years following deinstitutionalization, funding for mental health programs has been cut
repeatedly across the country. One researcher called it a “disaster situation” in most states.*

Simply realizing the promise of the community care model could divert many individuals from
the criminal justice system altogether. With medication and treatment, individuals with even the
most serious mental illnesses can lead healthy and productive lives. Early intervention when
individuals first show signs of mental illness could prevent the spiral into homelessness and arrest.

2. Pre-Arrest Diversion

If an individual with mental health issues does come in contact with a police officer, a pre-arrest
diversion program would be an altemate way of dealing with the dispute that would not result in jail,

42 QFFICE OF THE DISTRICT OF COLUMBIA AUDITOR, IMPROVING MENTAL HEALTH SERVICES AND QUTCOMES FOR
ALL: THE DD.C. DEPARTMENT OF BEHAVIORAL HEALTH AND THE JUSTICE SYSTEM 68-71 (Feb. 26, 2018).

14 at 68-70.

+ A118A ROTH, INSANE: AMERICA'S CRIMINAL TREATMENT OF MENTAL TLINESS 90-91 (2018).

# Michelle R Smith, Kenaedy's T ixion for Mental Healtly Never Realized, ASSOCTATED PRESS, Oct. 20, 2013,
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Last year, the District embarked on a pilot program adopting such an approach, which has been
successful in other communities.

One example of such a program is Crisis Intervention Training, or CI'T, a model of training
police officers to engage with individuals in cnisis that emphasizes de-escalation rather than
establishing control over the individual. The training involves many dimensions, including how
officers can recognize the symptoms of mental illness and techniques for communication that will
avoid the need for force.*

Some police organizations rely solely on this training as a means of improving interactions with
the community. Others go further and establish relationships with mental health institutions that can
provide support services for the individual. In these more-intensive models, mental health providers
have specialized facilities to assist with individuals in an acute state of crisis. In Memphis, police
officers have access to a centralized psychiatric emergency drop-off with a no-refusal policy.
Officers can therefore drop off the individual for intake and return to the street with thirty
munutes.”

One story from the CI'T trenches illustrates how the model can work, A man with
schizophrenia was walking around a grocery store, “shaking and harassing customers.”* He refused
to leave the store after asked. Officers recognized the symptoms of mental illness and convinced the
man to go to a community mental health facility, where he had recently missed an appointment.
Upon speaking further with the man and a case manager at the facility, they realized the man had
stopped taking his medication, and officers transported him home so he could take it. While there,
he picked up a knife and threatened the officers, but police again talked him down and convinced

him to accept transportation to an inpatient facility, where he received treatment for his
schizophrenia.

Before training, there were several points in that interaction where an officer could have reacted
with arrest, especially when the man threatened them with a knife. But, as the director of the
program noted:

No arrest occurred. No ‘take down’ occurred. No booking or jail time and resources
were used. No injuries to patient, police, or public occurred. Instead, the patient
entered the appropriate level of treatment weeks before his past entnes. And his earlier
detection and referral is resulting in a much quicker response to the appropriate
medications.”

Adopting a similar model in D.C. could divert many of the minor cases involving individuals
with mental illness out of the criminal justice system altogether.

3. Competence Restoration Reform

If the previous two interventions fail and the individual with a mental health condition is
arrested, he stands a good chance of being found incompetent to stand trial. But often, defendants
found incompetent are detained and spend far longer periods in jail than other prisoners, often

% Seo Henry . Steadman et al., Comparing Outiomzs of Major Madels of Palice Responses fo Mental Flealth Emergencies, 51
PSYCHIATRIC SERV. 645 (2000) (finding that officers in Memphis who had received training in the Memphis CIT model
were less likely to arrest persons with mental illnesses than officers who used a different specialized response in two
other jurisdictions); Jenmfer 1.5, Teller et al., Crisis Intersention Tears Training for Police Officers Responding o Mental
Disturbance Calls, 57 PSYCHIATRIC SERV. 232, 234-35 (2006).

7 Amy C. Warson & Anjali |. Fulambarker, The Crisis Lnservention Team Model of Police Respanse to Mental Healthy Crisiz: A
Prismer for Mental Health Practitioners, BEST PRACTICES IN MENTAL HEALTH (DCC. 2012).

8 S.R. Thorward, Crisis Intervention Tears (CTT) Sees Immediare Resuits, 32 CAP. U, L. R 1075, 1076 (2004).

914
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because they are waiting for access to inpatient competence restoration treatment. Reform of this
system could lead to reduced cost and better outcomes for this population.

Not enough public psychiatric beds exist to accommodate the defendants referred for
competence restoration each year. Public hospital facilities nationwide have only about 38,000
staffed beds, or 11.7 beds per 100,000 people, less than thirty percent of what they need.”

The result of the mpatient bed shortage is lengthy wait times for competence restoration
services. In 2012, California’s waitlist was commonly 200 to 300 defendants long.> In 2010, the
average wait time was 68 days, or over two months, with some prisoners waiting as long as 162 days,
or over five months.* The statistics in other states are equally dire. A survey of forty states found
that thirty-one had waitlists, with average wait times of one month for criminal defendants to get
hospital beds.”” Three states had average wait times of six months to one year.

Judges on the D.C. Superior Court recently criticized Department of Behavioral Services
representatives for their failure to follow court orders to provide inpatient competence restoration
services, which resulted in defendants languishing in jail as they waited for a bed to open up.” The
backlog at St. Elizabeth’s Hospital, the facility charged with inpatient competence restoration
services in the District, was eventually cleared through transfers of patients and reshuffling of units,
sudden changes that some clinicians argued was detrimental to patient care.™

Qutpatient competence restoration programs are a promising alternative and could ease this
backlog. Many states, such as Hawail, have had great success with their outpatient programs,
achieving similar restoration rates to inpatient programs at a fraction of the cost. An outpatient
program exists in D.C., but many judges in the District continue to refer defendants for inpatient
treatment, evert in circumstances where it may be unnecessary57 Makmg improvements to the
program, such as hiring additional qualified personnel, incorporating housing assistance, or offering
sessions at additional times, could help the program become a reliable part of the city’s competence
restoration offerings.

Investment in outpatient restoration is a vital part of any transformation of the city’s treatment
of individuals with mental illness. While a person found incompetent to stand trial is not eligible for
mental health courts, a re-imagining of the competence restoration process as a mainly outpatient
program could parallel in some ways the benefits of mental health court: an out-of-jail model that
relies on the defendant receiving treatment under close supervision.

III. Conclusion

Mental health courts are doing exceptional work in D.C. and other junsdictions. Investments in
expanding their capacity would be welcome. But there will always be a significant portion of the
population of individuals with mental illness who will not qualify for mental health court, and many

¢ DORIS A. FULLER ET AL., TREATMENT ADVOCACY CIR.: OFFICE OF RESEARCH & PUB. AFFAIRS, GOING, GOING,
GONE: TRENDS AND CONSEQUENCES OF ELIMINATING STATE PSYCHIATRIC BEDS 1 (2016),

51 MAG TAYLOR, LEGISLATIVE ANALYST’S QOFFICE, AN ALTERNATIVE APPROACH: TREATING TIHE INCOMPETENT TO
STAND TRIAL 9 (2012}, hup:/ /www.lao.ca.gov/ reports/2012/ hlth/1st/ incompetent-stand-tnal-0103 12, pdf.

2 Id at 8-9.

>3 W, LAWRENCE FITCH, NAT'L ASS'N OF STATE MENTAL HEALTH PROGRAM DIRS., FORENSIC MENTAL HE ALTH
SERVICES IN THE UNITED STATES: 2014, at 30 (2014).

54 Ii

53 $ee OFFICE QF THE DISTRICT OF COLUMBIA AUDITOR, IMPROVING MENTAL HEALTH SERVICES AND OQUTCOMES FOR
ALL: THE D.C. DEPARTMENT OF BEHAVIORAL HEALTH AND THE JUSTICE SYSTEM 60-61 {Feb. 26, 2018).

5% See id. at 58-65.
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individuals would be better served by an approach that never funneled them into the criminal justice
system in the first place. Moreover, if arrest is the only option, a combination of a robust mental
health court and an extensive outpatient competence restoration program would ensure that the
majority of defendants with mental health conditions would not be needlessly detained in jail as they
await resolution of their case.

Simply put, it will take more than mental health counts to solve this cnsis. T ask this committee to
both to invest in mental health courts, but also to look beyond them, to re-imagine what justice in
the District of Columbia could look like for our population of individuals with mental health
conditions.
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Good morning, Chairman Malcolm, other Committee members, and guests. My name is Kelly
O’Meara, and 1 am the Executive Director of the Strategic Change Division of the District of

Columbia’s Metropolitan Police Department (MPD). Thank you for the opportunity to discuss
with the Committee an issue critical to overall public safety in the District: the intersection of
mental health services and the criminal justice system.

As an initial matter, [ would like to note that while the focus of the mental health court is,
understandably, on individuals facing mental health issues who commit crimes, MPD and the
government of the District of Columbia look at the issue more broadly. These individuals may
also be at higher risk for victimization and for critical public health issues, which may also lead
to police contact and intervention. So while my focus here will largely be on individuals
committing crimes, this does not represent MPD’s entire experience with and view of the
population.

Year after year, MPD interacts with hundreds or even thousands of individuals facing chronic
mental illness in the District. Many encounters between police and individuals facing persistent
and severe mental health issues do not result in arrest; others result in arrest for low-level
offenses, with a low probability of prosecution. For cases that are prosecuted, MPD may or may
not have information about the outcome of the case or any treatment plan for the arrestee. All too
often, people end up back on the street, seemingly no closer to services or meaningful
engagement with society.

This cycle falls short on many levels. It falls short for individuals experiencing behavioral health
challenges because they are not getting needed treatment. It falls short for police officers who
cannot solve the issues for either the individual or the community. It falls short for members of
the public, for whom legitimate public safety or quality-of-life complaints may not be addressed.
And it falls short for the taxpayer with an expensive and inefficient approach. This hearing and
conversation come at an ideal time as the District has been developing new approaches to better
address mental health and substance abuse disorder issues. Experiences with the new programs
provides lessons that may be valuable to the District’s Mental Health Court.

In 2018, MPD, in partnership with the Department of Behavioral Health (DBH) and the
Department of Human Services (DHS), launched the Pre-Arrest Diversion Program (PAD). The
program embraces the understanding that there must be multiple entry points to treatment and
represents an enhancement to the District’s Sequential Intercept Model. The sequential intercept
model is a conceptual framework for communities to use when considering the interface between
the criminal justice and mental health systems. It is a five-stage model for approaching ways in
which those with behavioral health or substance use disorder challenges can access necessary
treatment. The District had a gap at Intercept 1, the law enforcement entry point, which the PAD
program worked to fill.
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The program develops more effective means of supporting individuals in our community by:

* [ncreasing connectivity to behavioral health services;

Improving housing stability;

* Increasing access to other supportive services such as enrollment in economic benefit
programs and education and employment supports;

» Reducing arrests of those with behavioral health needs and substance use disorders; and

Addressing the underlying conditions that may contribute to criminal behavior.

The program is run by Licensed Clinical Social Workers and certified peer specialists who have
lived experience similar to the target clients. It began in two areas of the city with the highest
concentrations of arrests for the low-level offenses that were potentially correlated with unmet
behavioral health or social service needs, such as disorderly conduct, drug possession, and minor
survival theft, such as shoplifting. The Diversion Program developed multiple entry points for
services in order to maximize engagement rather than limit participation due to administrative
barriers. These range from arrest-based referrals, to officer requests for consultations, to
conventional DBH outreach.

All participants must have indicators of chronic behavioral health or substance use disorder
issues. Committing a low-level crime or experiencing homelessness does not-—on its own—meet
the eligibility criteria. Regardless of the point of entry, all participation is voluntary, with no
penalty for declining to participate. To put it succinctly, the program is all carrot, no stick.

Upon entering the program, Diversion staff conduct an assessment of each participant and
collaborate with them to create plan tailored to individual needs. Program staff provide ongoing
outreach, referrals and resources to participants and assess them for vulnerability and service
needs throughout the program.

The Diversion Program serves an especially vulnerable population, even in comparison to other
law enforcement assisted diversion programs in urban areas.

= Nine out of 10 participants had been diagnosed with severe mental illness.

= Nine out of 10 also had unstable housing, defined as chronically homeless, homeless, or at
risk of homelessness.

= Sixty percent of participants lacked vital documents.
*  Almost half of the participants have been diagnosed with co-occurring disorders.

Two thirds of participants have been reconnected with treatment or linked to a higher level of
care. Many participants had been disenrolled from community-based providers because of an
inability to utilize office-based services or the provider’s inability to locate or engage them in the
community.
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Participant response has been extremely positive. | would like to highlight a few testimonials
about the program that illustrate some key principals in the approach.

“In April 2018, my illness convinced me 1 should leave my [apartment], move to...an
empty [building] and sleep on their steps. In July 2018 [ was introduced to the PAD
program...[At that time] [ was only willing to accept assistance with obtaining new forms
of identification.

“The staff of the PAD program consistently visited me...In November 2018, because of
their diligence in building a relationship with me, I became willing to accept their help in
improving the quality of my life.

“It is Feb. 2019 and [ have embraced the goals the PAD program had for me. It has truly
improved the quality of my daily living and brought hope and a sense of normalcy back
into my life that [ have not recognized since 2010.

“The PAD program is out in the community every day, looking for their clients, making
sure they set eyes on us, engaging us and ensuring we are alright. Without [that], I would
not be moving back into an [apartment], seeing [a doctor| and taking my meds, getting to
my other medical [appointments] and planning on re-entering the workforce.”

A key principal of the diversion program is that we must meet the participants where they are,
acknowledging their values and letting them help to define their plan. Being non-judgmental and
solution focused and working on situations that the participant views as most important first can
help participants to feel more comfortable. Seemingly small steps can build trust and lead to
more significant progress. It is certainly critical that a court program prioritize equity and a level
of consistency. In the mental health arena, flexibility in designing individual programs is also
invaluable.

P. was referred to the Diversion Program as a social contact. At that time, she had five
active criminal charges, as well as a long history of criminal justice involvement and
noncompliance with legal requirements and treatment. She was street homeless because
she was banned from all shelters due to violent conflicts. She could not access her core
service agency after being barred from the building. She was also facing incarcerationdue
to non-compliance.

Since enrollment in the program, P. has been compliant with her treatment program,
including medications and therapy. She is also in compliance with the court, and her case
may be dismissed. She remained in a shelter for two months and is moving into a shared
apartment. She has no new criminal charges, and wants to return to work. As she told the
Diversion team, “I never knew [ could do this good!”
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As we saw with P, it 1s critical that the criminal justice system understand that treatment is a
comprehensive process. It is not just scheduling an appointment with service providers, but also
ensuring that a support team can address often unpredictable barriers to treatment, such as a
barring notice. Although I am not directly involved in this program, as I share some observations
from colleagues, 1 do so with both respect for the Court and the tremendous work it does on
behalf of these individuals, and humility as an executive who knows I can always do better
myself. | have heard from colleagues that some basic program operations could be improved.
Issues include establishing clear channels of communication between service providers and the
Court, streamlining the release of information from service providers to the Court, and ensuring
the Court is fully aware of health insurance limitations and program availability.

While program implementation is not always a very interesting or engaging topic, from my
perspective, a program is only as effective as its execution. Given that there 1s always room for
improvement, it may be useful for the Court to establish a regular feedback mechanism to ensure
that a wide range of stakeholders can share information and experiences about the program.

“G. took me aside away from his friends at a known drug spot. “Officer, 1 am desperate to
get some help. Please, help me.” G. shared how he had completed six months of a difficult
recovery program, and was not sure he could stay sober around the shelter. This was the
same area where he used to buy, sell, and use drugs. After he completed his recovery, they
dropped him off right back where his troubles started.

“As an officer, I didn’t see how [ could assist him: no crime, no involuntary commitment
called for, and no crisis for mobile crisis response. And yet, G. looked to me, to the uniform
and badge I wear, and trusted me enough as an MPD member to put the next months of his
life in my hands. My instincts told me that he might end up dealing or overdosing within
days.

“I caltled the Diversion Program Line. Jackie said she would be right out to meet with him.
The team was able to provide safe housing and vocational assistance. Now, G. is training
as a chef. When he walks through the old neighborhood, everyone tells him how happy and
healthy he looks, and they beg for his gourmet dinner samplers.”

For justice-involved individuals, successful diversion is not a static state. It is vital that support
be accessible to participants even after completion, for additional support information or new
referrals to treatment. It is also helpful if staff or peer supports can connect participants with
community services and economic supports. While this may not be within the purview of the
Court, it is perhaps an opportunity for the Court to partner with the District on ensuring that this
population is served by wrap-around services. The District has a strong interest in ensuring that
support is available to those who successfully complete these programs. This underscores the
critical need for robust information sharing between the Court and the District to ensure this
population’s needs are met and the broader community is reassured of the safety of their
neighborhoods.
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Overall, perhaps the most important issue that is highlighted by the experience of the PAD
program and its participants is that this population faces multiple challenges, often with co-
occurring problems. Given that, one of the most troubling barriers to success may be the Mental
Health Court requirements that participants be drug-free. Rather than excluding those with
substance use disorder issues, it may help to acknowledge that individuals with severe and
persistent mental health issues may not be able to distinguish between diagnosed mental health
issues and drug dependency. They may also choose to self-medicate to address the underlying
tssues. Individuals most in need of help may not be able to address one issue on its own, but
rather may need to address both simultaneously in order to make progress. The Court should
examine this baseline assumption to determine if this best meets the needs of the District and the
program participants.

* ok % ok

I would like to close by highlighting the District’s new program to help meet the needs of
individuals facing mental health challenges while safeguarding the community at large. This
summer, DBH launched the Community Response Team (CRT), a 24-7 multidisciplinary team
that expands community-based direct service efforts—including homeless outreach, mobile
crisis, and pre-arrest diversion. The CRT supports adults who are experiencing emotional,
psychiatric or substance use vulnerabilities to promote service engagement and overall
behavioral health and wellness.

These supports are provided through assessment, referral, short-term care management, and
follow-up for individuals across the District. CRT also provides community education,
individual and neighborhood outreach, behavioral health consultation, short-term support for
critical incidents, in addition to co-response and intervention support for our partner agencies and
community organizations.

Teams of behavioral health specialists, licensed clinicians and peers in recovery have an ongoing
presence in communities to:

= Conduct on the spot assessment and referral to behavioral health care.

= Engage regularly individuals living with unmet needs to encourage treatment.

= Connect to support services including employment, education and economic benefit
programs.

* Offer harm reduction options such as life-saving naloxone while promoting treatment.

* Support diversion from the criminal justice system for low-level behavioral health related
offenses.

The Community Response Team offers 24-hour services to communities experiencing
psychiatric emergencies, trauma, or show signs of mental health and substance use disorders.

# ok ok ok
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In closing, [ would like to thank the Commission for convening this important conversation. The
Metropolitan Police Department is working closely with partner agencies to support a criminal
justice and public health system that provides some individuals with needed services as an
alternative to criminal charges. Together, we can help to break the cycle of arrest, incarceration,
release, and re-arrest.
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Prepared Written Statement of Allison D. Redlich, PhD; George Mason
University

[ preface this document with the qualifier that 1 conduct research on mental health courts, though
never with the DC MHCC directly. Further, 1 am not an expert on DC’s issues with mental illness,
crime, or homelessness. In the February 12, 2018 memo we were given, 9 topic areas were identified
for experts to assist the Commission (see pp. 2-3 of memo). I have selected 3 areas.

1. The effectiveness of the District’s mental health courts in producing positive long-term
outcomes for its participants, and possibilities for increasing this effectiveness,

1 have not directly studied the DC Mental Health Community Court (MHCC) myself, though I
have familiarized myself with a series of studies conducted by Drs. Virginia Hiday and Bradley Ray, and
Mr. Heathcote Wales (published between 2010 and 2016). The bottom line message of these studies is
that the DC MHCC is effective in reducing recidivism. More specifically, these researchers found that
MHC clients who completed (graduated) from the MHC were significantly less likely to get re-arrested
up to two years after court participation, in comparison to MHC clients who did not complete the court
and to a group of offenders with mental illness being supervised by the same agency (see Hiday, Ray,
Wales, 2016). Certainly, this is promising and the good work that the DC MHC is doing should not be
discounted. Nonetheless, in answer to this question, I focus on aspects in need of improvement.

As detailed by Hiday, Ray, and Wales in their series of published studies, there are limitations
that serve to temper the findings. There are two types of bias present. First is ‘cherry picking,” which
refers to the possibility that persons identified as likely to succeed in the court are more likely to be
referred and then more likely to be accepted into the MHC. Clearly there are eligibility criteria to be
accepted into the court, with one being to have the motivation to be in the court and attend treatment. In
this sense, then, it is not surprising that MHC clients who want to engage in treatment and follow court
orders are more successful than the comparison sample. Second is “selection bias,” which refers to thefact
that MHC clients have to opt into the court. It is voluntary and thus, otherwise eligible clients (like those
in the comparison sample) who do not wish to enter the court and follow the varied rules can choose to
opt out. Again, this creates a bias towards those in the court, and those who in the court who are
compliant.

In addition, another way to interpret the results of these published studies is to focus on the 41.7%
of MHC participants who were terminated. Of course, it would be unrealistic to expect a 100% success
rate for MIICs. MHC service a notoriously tough-to-treat population. Nonetheless, is a 42% unsuccessful
rate too high? Why do the clients who are terminated not succeed? Are there aspects of the court and/or
community treatment centers that could be improved?

Recommendations. As someone who conducts research for a living, it is clear to me that more
research needs to be done with the DC MHCC specifically, and with all MHCs generally. To help
alleviate the two biases described above, an important next-step is to conduct a randomized controlled
trial (RCT) with the DC MHCC, That is, to randomly assign eligible offenders with mental health
problems into the DC MHCC or into treatment-as-usual (traditional criminal court). RCTs are the gold-
standard, and it is difficult, if not impossible, to determine effectiveness without using this method. RCTs
have been done with other types of specialty courts (like Drug Courts), though rarely with MHCs (I know
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of one study). To remain true to the model of the DC MICC, participants would still need to be deemed
eligible and voluntarily opt into the court (thus bias would be attenuated but not fully eliminated). Those
randomly assigned to traditional court would still benefit from treatment services and supervision.

A second recommendation for research 1s to conduct interviews with MHC clients and others
(judge, treatment personnel, court personnel). Wales and his colleagues (2010) did conduct interviews
with 80 MIIC clients (44% of the then-population) about perceived procedural justice. These findings
while most certainly adding to our understanding, are now about 10 years old, represent a portion of the
clients, and focus on one specific topic. My understanding is that the DC MHCC is now 11 years old, and
thus these data must have been collected at its origin. My recommendation would be to conduct a more
comprehensive interview study of the clients and others, allowing a better understanding of why Hiday
and her colleagues found that more than two-fifths of clients were unsuccessful. An updated study would
also allow for a determination of whether more or fewer clients succeed now that the court is more
established and in existence for more than a decade,

2. The adequacy of due process safeguards for persons referred to mental health court, and for
those persons awaiting pre-trial mental health treatment to restore competency;

In theory, MHC clients are legally required to make knowing, intelligent, and voluntary decisions
to enter the court, but do they? (see Redlich, 2005). MHC clients should hold specific knowledge about
the court’s rules and procedures, as well as general legal knowledge. Given that competence is athreshold
issue in that persons are presumed competent to stand triaf unless the question is raised, in theory, MHC
participants processed post-adjudication should meet these requirements {i.e., the requirements set in
Dusky v. US, 1960). Moreover, mental illness is the primary reason to question competence (Pinals,
2005). In a court in which many clients have (serious) mental health problems, it stands to reason that
some will not be considered competent to proceed.

To address these issues, my colleagues and I (Redlich et al., 2010a) surveyed 200 newly enrolled
clients at two courts about their understanding and appreciation of MHC procedures and regulations and
the voluntary nature of the courts and assessed adjudicative competence. We found that although most
clients (69%), claimed that they chose to enroll in the court, at the same time, most (60%) claimed not to
have heen told that it was voluntary to enroll. In both courts, the majonty claimed not to have been told
about MHC requirements prior to entering, did not appreciate that they could stop participating, or have
the ability to cite disadvantages to being in the court (e.g., having to comply with judicial and treatment
orders, possible stigma associated with the MHC). As to adjudicative competence, at one court,
approximately 17% of newly enrolled ¢lients demonstrated either mild or significant impairments in
adjudicative competence, and at the other court, about 39% showed similar impairments. Given that, in
theory, alt MHC clients are presumed competent (and in these two courts, had pled guilty), these rates of
individuals with deficient knowledge are of concern.

Further, relevant due process concerns, such as making knowing and voluntary decisions in
MHCs, can influence successful outcomes. My colleague and [ (Redlich & Han, 2014) conducted a
follow-up study examining whether knowledge and voluntariness at the outset of MHC participation
influenced later success within the court. We found that among MHC clients from four separate courts,
increased levels of initial perceived voluntariness and procedural justice, and MHC knowledge at
enrollment led to decreased rates of new arrests, prison, MHC bench warrants, and increased court
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compliance, which in turn, led to a higher likelihood of MHC graduation. This set of results speak
directly to why clients succeed or not succeed (e.g., the 42% who had been terminated noted above).

Regarding the DC MHCC specifically, I reviewed the 9-page “District of Columbia Superior
Court Mental Health Community Court (MHCC) Case Management Plan.” It is certainly beneficial to
have such a written document, and [ appreciated that some of the headings were in the form of questions.
[ did, however, note several concerns.

First, this document is quite dense and seems to be written by legal professionals well-versed with
the law, At times it was not clear who the document was written for: the possible MHC client or the
referring party, like a defense attorney. I believe the intent is for the former. As such, my opinion is that
document would be largely not be understandable to the typical MHC client. I do not have data on the
educational and socio-economic background of the DC MHCC clients. However, [ suspect that, like most
offenders, they are under-educated and impoverished. Most offenders read at a 6"-grade reading level or
lower (Haigler et al., 1994). I submitted the Case Management Plan to a reading-grade level analysis. The
results indicated an 11 to 12" grade reading level to understand and material that was “fairly difficult to
read.”

Second, it is unclear when MHC clients have the opportunity for increased understanding. On p.
5, under the heading *Admission Orientation,” it explains that the “Coordinator will help you help you
understand the requirements of the program and, if you do not, explain them further. The Coordinatorwill
also address any questions you or your lawyer may have about the MHCC.....”. However, these
explanations appear to come affer the offender is expected to decide to enroll in the court. While it is
impertant that the client has a complete understanding at the outset of participation, it is also important to
understand to inform the decision to enroll. As explained above, such understanding is predictive of
future success in the court.

Third, although the Case Management Plan delineates the benefits of enrolling in the MHCC, it
does not explicate the downsides. As mentioned, in the Redlich et al. (2010a) study, across two MHCs
and 200 MHC clients, almost all (91%) could cite advantages, but more than half could not cite a single
disadvantage. Similarly, in the Wales et al. {2010} study, the most prevalent response to the question,
What have you liked least, so far, about the MHC? was Nothing or it’s equivalent (see p. 269). In my
opinion and supported by my research, it is important to be able to identify the disadvantages of
participating in a specialty court so that one can be a knowing decision and be better prepared to address
them going forward.

Fourth is the issue of competence. The Case Management Plan does indicate that eligible
participants must be considered competent to proceed. And the Hiday et al. articles cite that all
participants were competent. The mechanisms of how competence is established, however, are not clear.
The DC MHCC may indeed have mechanisms in place which I was not privy to. In my experience,
however, competence is presumed and only investigated if a question of competence is raised. As noted,
in the Redlich et al. (2010a) study, 17-39% of participants may have been incampetent to proceed but
nonetheless all had pled guilty and were allowed into the MHC. Further, across the US, an estimated
60,000 competence assessment take place annually; given prevalence statistics of persons with serious
mental illness in the criminal justice system, this estimate represents about 5% of all such persons
{Redlich, 2016). Thus, if not already in place, I would encourage the DC MHCC to not presume
competence at the outset.
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Recommendations: Research findings highlight the need for the courts to ensure that the persons
entering the courts, ones often times who are marginatized and undereducated, are making voluntary and
knowing decisions, and feeling respected when doing so. MHC enrollment decisions made in this manner
are not only legally required but can help play a role in decreasing the revolving door phenomenon of
persons with mental health problems that the courts were originally designed to combat.

3. The efficacy of mental health court models employed by other jurisdictions, and whether any
successful facets of those models should be utilized in the District;

By most accounts, MICs are successful in reducing recidivism and number of days/stays in jail
(see, e.g., Lowder, Rade, & Desmarais, 2018; Steadman et al., 2011), either when compared to rates
before MIIC participation (pre-post designs) or when compared to traditional court samples (quasi-
experimental designs). Similar to what was found in the series of studies on the DC MHCC, a consistent
factor predicting reduced rearrests is the length of time the participant was in the MHC, or whether they
received the full ‘dose’” of MHC and graduated. In one study of four MHC's, Compliance with the court’s
orders was the only factor to sigmificantly influence graduation vs. termination status; factors such as age,
gender, race, diagnosis, and seriousness of arrest did not affect whether one was successful or not
(Redlich et al,, 2010b; see also, Hiday, Ray, & Wales, 2014). Generally, demographic and clinical factors
inconsistently relate to success; that is, in some studies, for example, demographic factors {like gender
and race) influence termination, whereas in other studies, they do not.

So far as I can tell, there are several unigque aspects to the DC MHCC, First, it has an unusually
large number of clients. The number of participants included in the series of Hiday et al. studies was 408
and these authors describe the court as having “high caseloads™ (Hiday et al., 2013). Anderson (2017)
reports that over 10 years, the court has provided services to close to 4,000 people. In contrast, a study of
the then-population of adult MHCs found that the median number of participants per court was 36 and the
mode was 30, though the number ranged from 3 to 852 participants (Redlich et al., 2006). Number of
active participants was correlated to frequency of court hearings (more participants, less frequent
hearings); proportion of felony defendants; and number of different forms of community supervision.

Second, and perhaps related to the large size, the DC MHCC has a shorter supervision period than
most MHCs. The DC MHCC period of participation is 4 to 6 months; in contrast, other MHCs often
supervise clients for 1 year or longer. For example, across four MHCs and 434 participants, length of
time in the court varied from 29 days to 3.2 years (Redlich et al., 2010b). On average, those terminated
were in the court 9.8 months, those still in the court had been in for 1.8 years, and those who graduated
were in for 1.2 years. Thus, the DC MHCC’s period of 4-6 months is shorter than other courts, even
among those who terminated,

Third, according to Anderson (2017), the DC MHCC is the only one in the nation to have a full
service mental health clinic. I think this means on or near the premises of the courthouse. Such ready
access to mental health treatment and close contact with treatment providers are important, and are likely
to promote success.

In other ways, to my knowledge, the DC MHCC is similar to MHC's around the nation.
According to Hiday and her colleagues, the DC MHCC follows the “10 Essential Elements of Mental
Health Courts™ (Thompson et al., 2008; see provided article, Redlich, 2013). It now includes both



115

misdemeanor and felony cases, which in my opinion, is appropriate and again in line with many other
courts (e.g., in 2006, 59% of MHCS accepted felons). And like other MHCs around the nation, the DC
MHCC does not have a 100% success (or graduation) rate. As noted, while it is not realistic to expect
100%, all courts have room for improvement. I do not know the current graduation rate of the DC
MHCC; the Hiday et al. studies place it at 58%. The four-site study (Redlich et al.,, 2010b) found rates of
53% to §576.

Recommendations. Again my recommendation is to conduect more empirical research with the
DC MHCC, particularly now that it is more advanced. Tt is difficult to know, without empirical study,
whether the unique aspects of the DC MHCC improve, reduce, or have no effect on its success rates. Tt
will be important to conduct a randomized trial, if possible, and to interview different samples (clients, as
well as court and treatment personnel, and a comparison sample}. Another possibility to re-examine the
same sample studied by Hiday, Ray, and Wales to determine the effectiveness of court participation some
10 years later. Have any participants been ‘re-diverted'? That is, participated in the DC MHCC more than
once?

Thank you for this opportunity.
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Prepared Written Statement of Christy Respress

Mental Health, Homelessness, and the Mental Health Court

Good afternoon and thank you for the opportunity to speak at this important briefing. My name
is Christy Respress and [ am the Executive Director of Pathways to Housing DC. For the past 21
years | have dedicated my life to the work of ending homelessness. I've spent the last 15 years
working at Pathways to Housing DC where our mission is to end homelessness and support
recovery for adults living with serious mental illness, addictions, and other complex health
challenges. Pathways has ended homelessness for over 1,000 people in our own Housing First
program and hundreds of others with our partner agencies. Each year we serve over 3,500 people
experiencing/at risk for homelessness in our Housing First programs, our street outreach
program, and our Urgent Behavioral Health Clinic in the DC Superior Court.

Pathways opened our doors in 2004 at the request of the DC Department of Mental Health. Our
goal was to bring the Housing First model to the District where it was so desperately needed.
While a number of agencies were offering high quality mental health and housing services (like
my fellow panelist here today), many people with the most complicated health challenges were
unable to access those housing programs because of rules requiring them to be engaged in
psychiatric treatment and to be clean and sober as a prerequisite. As you can imagine, these
barriers kept people trapped in never-ending cycles of incarceration, hospitalization, and
homelessness.

The good news is that we have the solution- it’s housing- FIRST. Simply put, that means
providing people immediate access to permanent housing with no barriers and then providing the
wraparound support services they need to recover their lives. But before we get into solutions, |
do want to share some additional context on the need for urgency in addressing the issues before
us today.

People being treated by the public mental health system in our country are dying an average of
25 years sooner than most Americans. They are dying from treatable medical conditions related
to smoking, obesity, substance use, and inadequate access to medical care. !

We also know that according to National Health Care for the Homeless, people experiencing
homelessness are three to six times more likely to become ill than people in housing.
Additionally, the average life expectancy in the homeless population is estimated between 42 and
52 years, compared to 78 years in the general population. The reasons for these horrendous
outcomes are many and include lack of access to preventative healthcare and the difficulties in

! National Association of State Mental Health Program Directors (NASMHPD) Medical Directors Council:
hitp:ivww.nasmhbpd.org/docs/publications/MDCdocs/Mortality %52 0and®6 2 0Morbidity %2 0F inal% 2 0Report4208. 1
8.08.pdf
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managing chronic health conditions without regular housing. As one of our tenants told us after
moving into his apartment after 30 years of homelessness, “I can finally take my medicine now
that | have a medicine cabinet to put it in!”.

Research also shows that persons experiencing homelessness, especially people with behavioral
health challenges, are often some of the highest utilizers of costly public services such as ERs,
ambulance, crisis programs, and jails.

As a nation, we know that homelessness is inextricably linked with the criminal legal system.
According to the National Alliance to End Homelessness, almost 50,000 people a year go
directly from incarceration into homeless shelters. People experiencing homelessness are more
likely to report having a criminal record than the general public’. In addition, research shows that
people who have experienced homelessness are overrepresented among those incarcerated in
prisons or jails,

The District 1s no different. Each year, communities around the country conduct an annual “Point
in Time” count with the goal of completing a brief questionnaire on every person experiencing
homelessness in the City. That includes people staying in shelters and on the streets. Data from
that count this year showed that roughly 6,904 people were experiencing homelessness on a
single night in the District. 1,781 of these were people experiencing chronic homelessness, which
means they have been homeless for at least a year and have a disability.

The good news is that there has been an overall 5.5% decrease in the number of people
experiencing homelessness in the District since 2018. This is mostly driven by the successes in
our family systems. Unfortunately, the number of single adults experiencing homelessness
actually rose by 2.8%. If DC were a state, we would have the highest rate of homelessness in the
country, with 99 of every 10,000 residents counted as homeless. We've made some incredible
strides in our community but ending homelessness remains one of the most important issues
facing the District, and there is still much work to be done.

The survey completed at the Point in Time count is very brief and it tells us only basic
information about a person’s homelessness. That’s why this year, the DC Interagency Council on
Homelessness worked with homeless outreach and shelter programs around the City to conduct a
much more thorough survey from a sample of 1,052 people experiencing homelessness.

One of the takeaways most relevant to today’s conversation is that 57% of respondents currently
experiencing homelessness reported having been previously incarcerated, and a majority of those
people (55%) entered homelessness after incarceration. In fact, 13% said that incarceration was
the main reason for their first experience of homelessness, and for people with multiple
experiences of homelessness, more than 1 out of 10 said that incarceration was the reason for
their current situation. Although education, employment, and treatment for drug and mental
health issues all play a role in successful reintegration, these factors have little hope in the

2 (’Connell, I.T. “Premature Mortality in Homeless Populations: A Review of the Literature.” 19 pages.
Nashville: National Health Care for the Homeless Council, Inc., 2005

3 Metraux, S., & Culhane, D. P. (2006). Recent Incarceration History Among a Sheltered Homeless Population.
Retrieved from http://repository.upenn.edu/spp papers/61
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absence of stable housing. Few people leaving incarceration have the two months rent needed to
nmove directly into an apartment of their own even if they did have a job lined up.

When the City dug deeper, they found that those who reported a history of incarceration also
showed a higher rate of having a mental health condition compared to those who reported not
having any mental health conditions. Unfortunately, I am not surprised by this data.

Pathways currently operates the largest street outreach program in the District. Last year our
outreach teams worked with over 1,600 unique individuals. n our experience as many as 50% of
the people we work with are living with mental illness, and many of them are living with serious
mental illnesses such as schizophrenia, bipolar disorder, and major depression. Almost 100% of
the people we work with on the street have experiences of trauma either prior to, or as a result of,
experiencing homelessness. While many people are connected “on paper” to one of the many
high-quality mental health service providers or “CSAs” certified by the DC Department of
Behavioral Health, they often aren’t receiving the care they need as a direct result of their
homelessness. For example, they may not have the bus fare to make it to their psychiatrist
appointment, their phone got stolen and they don’t know how to reach their treatment provider,
or they must wait in line to get into the shelter and miss an appointment with their therapist.
Additionally, mental health agencies cannot bill Medicaid for looking for people, so they often
lose connection with people who are unstably housed and difficult to locate. Our outreach teams
report that approximately 40% of their time is spent reconnecting people with their mental health
or case management providers.

When people have open charges or are on probation/parole, it is even more challenging for
people with mental illness staying on the street to meet their legal obligations. The simple act of
keeping track of notifications from the court can become impossible without a fixed address.
Many of the people we work with are interacting with the legal system as a direct result of their
homelessness or their homelessness and behavioral health challenges combined, like loitering,
indecent exposure, possession, drinking in public, urinating in publie, or sleeping in public.

The good news is, we have the solutions. The solution is providing people with immediate
housing and the right level of services to help them remain in housing, regain their dignity, and
reclaim their health. We call this model Housing First. [t is the only evidenced based practice
proven to end chronic homelessness and it is now the best practice in this City, around the
United States, and around the world. Providing Housing First is not only the right thing to do, it
is the cost-effective thing to do. Studies have repeatedly proven that giving people housing in
addition to the supportive behavioral health services they need results in decreased arrests,
detentions, police contacts, and court appearances.*

4Latimer, E., & Ly, A. (2015). Housing First Impact on Costs and Associated Cost Offsets: A Review of the
Literature. Can J Psychiatry; 60{11): 475-487.
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We know that our behavioral health, criminal justice, and homeless services systems must
prioritize coordination and collaboration to achieve better outcomes for our residents. It’s
possible if we make it a priority.

I'll end before questions with a quick story of one of our very first tenants at Pathways. When [
met Joe, he was sleeping in the alley next to the MLK library. He had undiagnosed and untreated
bipolar disorder, he was in and out of jail for assault and drug related charges, he was using crack
cocaine daily, and he had lost all connections to his family. When we met Joe and offered him an
apartment in our Housing First program, he didn’t believe or trust us. It all seemed too good to
be true. He got the keys, moved back to the street, and quickly got rearrested for violating his
probation. But we didn’t go away. Over the course of the next few years, Joe cycled in and out of
jail and even served 18 months in federal prison on drug related charges. The one thing that
didn’t change for him was the support of his Assertive Community Treatment team and the offer
of stable housing from Pathways. Gradually, Joe accepted treatment for his mental illness,
trauma, and addiction. He reconnected with his family, he became a DBH certified peer
specialist, and he now works in outreach using his personal journey to connect others to housing
and healthcare. Joe credits Housing First for the reason he was able to tumn his life around. He
likes to say, “If I can do it, everyone can!”.
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Thank you for the opportunity to address the impacts of mental illness and homelessness
on criminal justice system involved individuals. [ am Laura Rose, the Mental Health Specialist
for the Trial Division of the Public Defender Service for the District of Columbia. In that role, [
serve as the point person at PDS for mental health issues within a pretrial posture, most
commonly competency to stand trial, the insanity defense, mitigation, and alternatives to
incarceration, including mental health court. PDS appreciates the Committee’s interest in these
issues, which are so critical for our clients. The Trial Division of PDS represents a substantial
percentage of the individuals facing serious charges in the District who also suffer from mental
illness. The PDS Mental Health Division (MHD) represents individuals who have a mental
illness and have been court ordered to receive treatment, either in an inpatient or outpatient
setting. Many PDS clients in each division reside at or are detained/committed to at St.
Elizabeths Hospital and many who reside in the community receive services through the D.C.
Department of Behavioral Health (DBH). I have worked at PDS for 28 years; in the Trial
Division for 20 years and in MHD for 6 years. | have been in my current position for the last 9
years.

During that time, it has become increasingly evident that diverting from the criminal
system to the mental health system those clients whose criminal justice involvement stems from
their disability is a critical component of justice and, ultimately, public safety. In situations
where criminal involvement is the result of an individual’s disability, quality health care
treatment and resources are the solution, not incarceration. In such cases, treatment is the best
mitigator of risk and thus most effectively protects public safety. Not only does incarceration not
provide the treatment necessary to prevent recidivism, the conditions of incarceration are often
intolerable and cruel, exacerbating mental iflness and further increasing the risk of recidivism.
For example, absent basic treatment, inmates with mental illness are often deemed behavioral
challenges and place in solitary confinement for long periods, which for this population can be as
clinically distressing and destabilizing as physical torture!. Simply put, traditional models of
crime and punishment, when applied to mentally disabled defendants, cannot and do not obtain

the desired results of rehabilitation and public safety.

! Jeffrey L. Metzner and Jamie Fellner, Solitary Confinement and Mental Hlness in US. Prisons: 4 Challenge for
Medical Ethics, Journal of the American Academy of Psychiatry and the Law, 38 (1) 104-108 (Mar. 2010),



From this practitioner’s perspective, [ would like the Committee to focus on the
following ways in which the D.C. criminal justice system and local agencies fail this vulnerable
population: the extremely limited scope of our mental health court; treatment deficits for
cognitively impaired persons; and the need for the implementation of best practices standards,
training, and supervision of the Department of Behavioral Health (DBH) in its care, treatment,
and forensic evaluation of justice involved consumers.

The consequences of a D.C. prison sentence for individuals with a mental disability are
particularly dangerous at the present time. All persons sentenced to more than one year must
serve their sentences at a facility within the Federal Burcau of Prisons. The majority of
individuals suffering from a severe and persistent mental illness within the BOP will not be
identified as requiring regular psychiatric care, nor will they receive such care.” Rather, they are
at heightened risk of placement in solitary confinement, decompensation, and victimization.
Over the past decade, [ have regularly watched clients who were psychiatrically stable (and
committed to taking medication) at the D.C. Jail and Saint Elizabeths Hospital totally
decompensate upon having their medication abruptly discontinued during the process of being
transported to the BOP; they are then placed in BOP facilities without access to psychiatric or
psychological services, and denied antipsychotic medication. These devastating consequences of
not diverting the mentally ill from such treatment hostile incarceration further heighten the need
for a robust and inclusive mental health court in the District of Columbia.

At present, the District’s mental health court is one of the narrowest in the country.
Participation is currently limited based on a defendant’s diagnosis and criminal charges: only
those with a “serious and persistent” mental illness are allowed to participate, and the eligible
charges are limited to most misdemeanors and very few minor felonies. Some defendants in
misdemeanor mental health court may complete the program without entering a guilty plea,
though others must initially enter a guilty plea to a misdemeanor charge. Both misdemeanor
groups get their cases dismissed if they successfully complete the program. If they fail to
complete the program, their cases are either set for trial or they are sentenced on the

misdemeanor charge. Defendants in felony mental health court must initially enter a guilty plea

2 A2017 Report by the Inspector General addressing these issues is attached as Exhibit A. NOTE from USCCR
staff: The IG report is too large to append; see,

https:/Avww oversight.gov/sites/default/files/oig-reports/e 1 705.pdf.

An article by the Marshall Project challenging BOP's assertion that only 2% of its inmates suffer from severe and
persistent mental illness and thus receive regular mental health treatment is attached as Exhibit B. NOTE from



to a felony charge. If they successfully complete the program, their charge is reduced to a
misdemeanor and they are sentenced on the reduced charge; if they do not, they are sentenced on
the felony charge. Eligibility for both programs is determined at the sole discretion of the
prosecution after the filing of charges. This process is the only formal mental health alternative
to prosecution currently available in the District. I would advocate for an expansion of all aspects
of our current model. A robust and inclusive system would require expanding: the type of
recognized mental disabilities; the type of eligible offenses; the flexibility of the process to
individualize the potential outcomes; and the points within the process at which diversion from
the criminal system to appropriate treatment services can occur.

Since our mental health court is currently available only to individuals diagnosed with a
serious and persistent mental illness, the program is not available to individuals diagnosed solely
with cognitive disorders, including but not limited to, intellectual and developmental disabilities
and other cognitive impairments such as traumatic brain injury and age-related neurological
disorders such as dementia. Omission of these vulnerable individuals both risks unnecessary and
dangerous imprisonment and misses the opportunity to provide them with necessary services.

With regard to eligible offenses, we would recommend that all offenses be eligible and
that other stakeholders have a voice in determining individual eligibility. The District has fewer
cligible offenses than most mental health courts. For example, Dallas, Texas has a more
expansive list of eligible offenses. While every eligibility decision will ultimately rest with the
Office of the United States Attorney, blanket exclusion of particular charges unnecessarily limits
participation. At a minimum, all misdemeanor charges should be potentially eligible, as well as
participation. At a minimum, all misdemeanor charges should be potentially eligible, as well as
serious felonies. Currently, domestic violence misdemeanor charges are ineligible, as are all
felonies except for property related offenses, unarmed drug oftenses, escape, bail reform act
violations, and threats. Such blanket limitations do not enhance public safety, as treatment based
alternatives are more likely to provide effective long-term rehabilitation and lessen the likelihood
of recidivism than periods of incarceration without meaningful psychiatric treatment.

| would also recommend a more flexible and individualized approach to utilizing potential

mental health court alternatives. An individualized approach to the components, length

USCCR staff: The article is too large to append; see,

https://www.themarshallproject.org/2018/1 1/21/treatment-denied-the-mental-health-crisis-in-federal -
prisons
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of participation, and outcomes of our mental health court would permit a more fulsome
balancing of a defendant’s circumstances with public safety and other law enforcement concerns.

Participation in mental health court keeps the defendant squarely within the criminal system,

with that system supervising his or her voluntary mental health treatment. Particularly in serious
cases, outcomes would be improved by using mental health court to functionally transfer a client
from the criminal system to the mental health system. In some cases, creating a process that
would allow the parties to substitute civil commitment proceedings for criminal prosecution
could provide an option that would better address both the interests of the government and the
defendant. For example, compelled mental health treatment is a more effective prevention
mechanism than prison or probation for a defendant whose offense is caused by his mental
illness and who has never received consistent inpatient or outpatient mental health treatment, In
that situation, a civil commitment petition, rather than a criminal prosecution, could provide the
defendant with multiple services and treatment from the mental health system while also more
effectively mitigating the chances of recidivism.

Finally, our mental health court should be expanded by adopting the sequential intercept
model facilitating diversion from the criminal system at all possible points within the criminal
justice system. We currently have no meaningful pre-arrest diversion program,’ despite full
stakeholder support for pre-arrest diversion of misdemeanor charges arising from behavioral
health issues. Additional points for diversion should include the time the USAO makes charging
decisions and during the grand jury process. Policies should be developed about how to proceed
— through facilitating voluntary treatment, by initiating civil commitment proceedings, or by
proceeding with the criminal case — and those policies should be implemented pre-arrest, pre-
charging decision, and throughout the remainder of the proceedings it appropriate, Utilization of
even a conservative version of this program would greatly reduce costs and result in more
effective mental health treatment.

In addition to expanding the District’s mental health court, T would ask the Commission
to consider addressing two ongoing concerns: the unavailability of treatment in the District’s
public health system for some neurological disorders and the need to ensure that the quality of
DBH treatment and forensic evaluation meets professional standards. Unlike many jurisdictions,

the District has a well-resourced and expansive Department of Behavioral Health and a
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freestanding Department on Disability Services; however, there is no agency or public treatment

provider dedicated to the treatment of non-developmental cognitive disorders. As a result, many

individuals suffering from traumatic brain injury or cognitive disorders arising after the age of
eighteen are without appropriate treatment. Second, we would be remiss if we did not ask the
Commussion to consider two recent events regarding the quality of DBH services. Deadly
legionella bacteria was recently discovered in the Saint Elizabeth’s Hospital water supply and
the Hospital was without water for a month. The administration’s response to this dangerous
situation was inadequate. It is critical that DBH implement a meaningful monitoring system to
prevent future harm to this vulnerable population. Finally, in 2018 the Office of the D.C. Auditor
(ODCA) conducted a comprehensive review of mental health services provided by DBH to
justice-involved individuals. The ODCA raised substantial concerns about the standard of
services provided by DBH to its justice-involved consumers and addressed the need for pre-
arrest diversion, altematives to incarceration, and other issues of interest to this Committee.*

I appreciate the Committee’s interest in these important issues that impact so many PDS
clients. Thank you for holding this hearing and allowing us the opportunity to address these
issues. We welcome participation in further discussions with the many concerned stakeholders in

the District of Columbia.

* The Mayor’s Office initiated a very small pilot program, but it has not resulted in any ongoing diversion program
or policies.

* The Mayor’s Office initiated a very small pilot program, but it has not resulted in any ongoing diversion program
or policies.
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Prepared Written Statement of Cleonia Terry

Mental lliness, Homelessness and the Criminal Justice System

Like many major cities across the country, the District of Columbia is chalienged with
determining how to adequately address homelessness and mental iliness for criminal justice
involved individuals. It is well-known that individuals with mental illness are significantly
over- represented in the criminal justice system and more likely to be arrested than their
non- mentally ill peers for similar offenses (Bronson & Berzofsky, 2017). Researchers have
found that 7 to 16 percent of individuals in jails have a serious mental illness, with rates four
times higher for males and eight times higher for females than in the general population
(Cox., Morschauser, Banks, & Stone, 2001). James and Glaze {2006} found that a staggering
64% of inmates reported a recent “mental health problem.” In addition, there is a chronic
lack of housing for persons with severe and persistent mental illness and co-occurring
mental healthand substance abuse disorders involved in the criminal justice system. A
January 2019 Point in Time (PIT) consenus of homeless persons in the District of Columbia,
conducted by the Community Partnership for Prevention of Homelessness (TCP), found that
6,521 persons were experiencing homelessness. Of these individuals 608 persons were
unsheltered, 4,679 were in emergency shelters, and 1,234 persons were in transitional
housing. One in five homeless adults surveyed had histories of substance abuse or mental
iliness; nine percent reported having both conditions.

The DC Mental Health Community Court

The DC Courts Mental Health Diversion Court (MHDC) started in 2007 as a one-year pilot
program in response to the growing number of seriously mentally ill defendants cycling
through the court system. MHDC was a collaborative effort between DC Superior Court, the
DC Pretrial Service Agency {(PSA), the United States Attorney’s Office {USAQ), the Criminal
Justice Act Bar, the Public Defender Service (PDS), and the DC Department of Behavioral
Health (DBH). The court included a specialized court calendar and program for misdemeanor
defendants with a serious mental illness or co-occurring mental health and substance use
disorders. The DC Mental Health Diversion Court was designed to reduce recidivism by
connecting eligible mentally ill offenders with mental health and substance abuse
treatment, thus addressing the underlying causes of their crimes. The program expanded in
2010, allowing access to non-violent felony offenders {e.g. drug distribution, possession with
intent to distribute, escape, receiving stolen property, unauthorized use of a vehicle, threats
to do bodily harm, destruction of property, and first degree theft}. in 2011 the program was
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renamed the Mental Health Community Court Program {DC DC MHCC) to reflect the
community-based approach. In 2017 the DC MHCC expanded the program a third time to
include criminal offenders with serious and persistent mental illness convicted of and serving
the probationary part of his or her sentence. The DC MHCC Post-Disposition Probation
program accepts certification by DC Superior Court sentencing judges at the request of
defense counsel, the USAQ, the Office of the Attorney General (OAG), or Court Services and
Offender Supervision Agency (CSOSA) for eligible offenders. Since the inception of the DC
MHCC program in October 2007, over 4,000 people with misdemeanor charges have been
certified to the program and more than half have successfully graduated and have had their
criminal charges either dropped or dismissed. Many of the other mental health courts do not
serve as many individuals as the DC Mental Health Court. The DC MHCC have dedicated judges
who provide leadership over the program and direction for program policy and procedures.

Heusing

DC MHCC participants are not required to have stable housing to participate in the program,
such as in other mental health courts. The DC MHCC program accepts referrals on behalf all
defendants that meet the legal and clinical eligibility prerequisites for the program, regardless
of their housing situation. According to the Superior Court of the District of Columbia Mental
Health Community Court Program Manual of Policies and Procedures eligibility criteria is
determined by the United States Attorney’s Office for DC {USAQ) and the DC Pretrial Services
Agency (PSA). The USAO determines if a person is legally eligible for DC MHCC based on a
review of the defendant’s criminal history, pending charges and public safety concerns. PSA
determines diagnostic eligibility by verifying that the defendant meets the clinical criteria of
having a serious and consistent mental illness. Although, the DC MHCC does not fook at an
individual's housing status for eligibility into the program, homelessness is a problem for many
of the participants. DC MHCC refers participants in need of housing resources to outside
stakeholders for assistance including, the Urgent Care Client, mental health case managers and
DC Housing Authority.

Collaboration and Resources

Additionally, the DC MHCC utilizes a team approach and works closely with representatives
from the Unites States Attorney’s Office for DC, Pretrial Services Agency for DC, DC
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Department of Behavioral Health, Office of Attorney General for DC, Court Services and
Offender Supervision Agency for DC, defense counsel and community mental health service
providers to assist defendants participating in the program with needed resources. According
to the National Center for State Courts, the primary characteristic of problem solving, and
community courts is a closer collaboration with the service providers and a multidisciplinary,
problem solving approach to address the underlying needs of individuals appearing in court.

If left unaddressed, these underlying needs often lead to a “revolving door” where individuals
cycle in and out of the criminal justice system due to lack of treatment. One important factor
that distinguishes the DC MHCC from other mental health courts across the country is that it
does not directly provide or procure treatment for participants. Rather, services are provided
by a group of core agencies contracted and managed by the DC Department of Behavioral
Health. So while the DC MHCC orders treatment, it does not have input into the selection or
management of treatment services available for participants. The Urgent Care Clinic {(UCC)
located inside the DC Superior Court Moultrie Courthouse Building on the first floor is one
valuable resource for individuals in the DC criminal justice system in need of immediatemental
health and/or substance abuse treatment. The UCC is a collaborative effort between Pathways
to Housing DC, Department of Behavioral Health and DC Superior Court. The clinic provides
immediate access to mental health assessments and treatment, substance abuse screening
and referrals, assessment for housing needs and establishes linkages to long-term providers
for continuity of treatment once individuals are no longer criminally justice involved.

Consent

Furthermore, participants referred to the DC MHCC program must be legally competent to
participant in the program. It is the policy of the DC MHCC to ensure that the rights of
defendants are protected, and that each participant of the program is making an informed and
voluntary decision to participate in the program. If at the time of admissions the person is not
competent the person will not be admitted into the program and the case will be transferred
back to the original calendar judge. During the Admissions Hearing in DC MHCC, the judge
formally welcomes each defendant to the program, explains how the program works, and
provides defendants with a participant brochure. In addition, the Mental Health Community
Court Coordinator is available to meet with defendants at any point during the admissions
process to ensure that defendants understand the requirements of the program and, if not,
will explain them in further detail. Consequently, if a defendant decompensates while
participating in the DC MHCC program, and is unable to willfully participate due tocompetency
concerns, in most cases the defendant will remain in DC MHCC, and may be ordered by the
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court to participate in treatment for restoration of competence on an inpatient or outpatient
basis in the least restrictive setting. The court may order inpatient treatment if the defendant
is unlikely to comply with an order for outpatient treatment. Outpatient restoration treatment
services are provided by the DC Department of Behavioral Health.

Access to Mental Health and Legal Services

Individuals in need of mental services, whether involved in the BC MHCC or not may access
mental health treatment in the District of Columbia by contacting the DC Department of
Behavioral Health Access Help Line at 1-888-793-4357. According to the DC.gov website, the
Access Help Line is a 24-hour, seven-day-a-week telephone line that is staffed by behavioral
health professional that is available to assist with referring callers to immediate mental health
help or ongoing care. Additionally, the access helpline can respond to emergency psychiatric
and emotional crisis involving individuals unable or unwilling to receive behavioral health
services by activating a mobile crisis team, which is also available 24-hours and seven-days-a-
week. Lastly, according to the DC Superior Court Mental Health Community Court Program
Case Management Plan, defendants charged with a criminal offense have a right to an
attorney. If a defendant cannot afford an attorney, qualified individuals may have attorney
appointed by the court under guidelines established by the Court’s Criminal Justice Act plan.

Bronson, J., & Berzofsky, P. H. (2017). Indicators of mental health problems reported by prisoners and jail
inmates, 2011-12. Retrieved from https://www.bjs.gov/content/pub/pdf/imhprpjiti12.pdf

Casey, P.M., & Rottman, D.B. {2012}. Problem Solving Courts: Models and Trends. Retrieved from
https://www.ncsc.org/~/media/Files/PDF/Publications/Justice%20System%20Journal/PROBLEM-
SOLVING_COURTS_Models_and_Trends.ashx

Cox., J.,, Morschauser, P., Banks, 5., & Stone. (2001). A five-year population study of people involved in the mental
health and local correctional systems: Implications for service planning. The fournal of Behavioral Heolth Services
ond Research, 28(2), 177-187,

James, D. J., & Glaze, L. E. (2006). Mental health problems of prison and jail inmates. Retrieved from
https://www.bjs.gov/content/pub/pdf/mhppji.pdf
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Prepared Written Statement of Terrance

Good Morning,

| am Terrence Walton, the National Association of Drug Court Professional’s chief operating
officer. NADCP is a 5013c nonprofit that provides training and technical assistance to
treatment courts of all varieties—including mental health courts. We also develop national
standards and other resources for treatment courts and educate federal legisiators and the
public about treatment courts and other aspects of justice reform.

My work at NADCP has allowed me to spend time with hundreds of treatment court teams
nationwide and has given me an insider’s view of how treatment courts, including mental

- health courts operate; as well as insight into some of their persistent challenges. Additionally,
while this is not the focus of my remarks this morning, | served as Director of Treatment for the
Pretrial Services Agency for the District of Columbia for many years, including when DC’s
Mental Health Community Court (MHCC) was established. One of the PSA units that | led
provided direct court representation, clinical case management, supervision and other services
to the MHC.

t am pleased to address this distinguished committee and the public, as a part of this briefing on
mental health, mental health treatment courts, and the justice system.

Background

Mental health courts were developed to address growing concerns among judges that people
with serious mental illness in the US were becoming familiar faces in the criminal justice
system, receiving limited treatment, and further clinically and behaviorally decompensating.

Mental Health Courts are Growing (despite little federal funding compared with drug courts.)

in 2012, the Substance Abuse and Mental Health Services Administration’s GAINS Center
reported that there were 346 adult mental health courts and 51 juvenile mental health courts,
Today the GAINS Center reports that there are 533 adult mental health courts, an increase of
over 50% in just six years. There was also a slight increase in juvenile mental health courts by
the end of 2018.

Mental Health Courts Target Justice-Involved Individuals with Serious Mental lliness

The target population for adult mental health courts is persons with serious mental iliness who
also have significant justice involvement based partly on severity of an offense or frequency of
arrests. Significant justice involvement in this context is sometimes referenced as high risk.

While the majority of mental health courts target those with serious mental illness, it is less
clear whether most MHCs serve only those with significant justice involvement. In my
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observation, most do not. Instead they may include many individuals with serious mental
illness, but who lack significant justice system involvement or likelihood of such involvement
based on valid assessment of risk. This not a best practice. For such individuals, diversion from
the justice system, including pre-booking diversion is likely to be the more effective (including
cost effective) and less risky approach.
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What are Mental Health Courts?

It's difficult to define specifically how MH court operate because there is wide variability across
programs. This is likely because presently there are no national mental health court standards
or guidelines.

Where are Mental Health Courts?

Despite the uptick in the number of adult MHCs, 84% of US counties do not have one.
Nationwide, people involved in the justice system who have SMI or COD are being diverted
away from the justice system and into services; or being treated in regular drug courts or co-
occurring disorder courts; or being supervised and connected to mental health services by
supervision officers; or their mental health issues are not being addressed at all.

Are Adult Mental Health Courts Effective?

Overall, MHCs have been found to have a modest positive effect on recidivism compared to
business as usual. Other positive outcomes include reduced jail days, and better treatment
services, access, and connection.

My more comprehensive written statement includes a few recommendations for you to
consider. | am also happy to discuss some of them during our question and answer exchange
that begins shortly.

There is still much work to be done to further define how MHCs should operate to achieve
significant outcomes for the participants, their families and our communities; however, there is
no question that MHC is an essential tool for effectively servicing persons with serious mental
illness who are also at higher risk for significant justice system involvement. From my
observation, that is certainly the case here in the District of Columbia, as well as everywhere
else across the country.

Thank you









with a certificate and tokens of recogni-
tion, to the applause and ovation of ochers
in the courtroom. The graduation day was
a thrill for defendants and for the judge as
well hecause ir was ofren a time for defen-
dants to express their own views on whar
the program had meant to them. One
participant, an older female who had
completed a residential drug treatment
program and obrained comprehensive
mental health services commented, in
response to my question about how she
felt about what she had accomplished said,
“I never thought I could feel this goed!” In
another case, a man who had been home-
less and living in a smail tent he had set
up behind a commercial strip of stores,
despite the winter weather, appeared at his
graduation with his well-dressed brocher;
although his family had previously severed
ties with him due to his untreated psy-
chotic symproms, the defendant’s brother
was now willing to help him cbrain hous-
ing, as the defendant was finally receiving
the mental health treatment he needed to
function as 2 valued family member again.
Whatever the individual participant's
circumstances, most defendants were
extremely grateful for the opportunity for
services, as well as for the excellent out-
come of dismissal (or reduction of charges,
in the case of a felony).

Clearly, the very nature of the types
of court proceedings in such an alterna-
tive program imposes a different role on
the judge. Perhaps more important than
the difference in the nature of the hear-
ings themselves is the difference in the
narure of the interaction berween the par-
ticipant and the judge that occurs in such
a court setting. [n our mental health court,
it is the judge who is directly communi-
caring wirh the menrally ill participants,
inquiring about their engagement in ser-
vices and whether they are satisfied wich
assistance they are receiving from their
provider of service. In collaboration with
the PSA representative, the judge often is
required to strategize how ro help some of
the more impaired participants, or those
W'hO are treatment'resistan[, to SUCCEEd.
While in other criminal courts the judge
traditionally speaks almost exclusively to
the atrorneys, here each court hearing
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involves direct communication by the
judge with the individual parricipant—
something that the individual defendants,
and some atromeys unfamiliar with the
calendar, often found surprising.

One day, as [ inquired of a defendant
how he felt about a residential substance
abuse treatment program he had just com-
pleted, [ was surprised to see the defense
attorney reach our and grab his client's
arm and whisper to him that he should
keep quier and letr the counsel handle
the court’s inquiry. [ quickly corrected
the counsel, explaining that here, in our
court, the defendants and [ would be
talking directly about their progress and
their compliance, or lack thereof, with the
rrearment goals in the diversion program.
This coaching, cajoling, and congratulat-
ing—our “three C's"—became the judicial
approach that defense counsel, and par-
ticipants, came to expect in our court, and
that set a decidedly different tone from
the judicial/participant interaction in the
typical criminal courtroom.

In addition to the direct collabo-
ration from the PSA case manager in
the courtroom, the judge in our mental
health court is aided by a clinical staff
member employed by the court itself to
facilitate the operation and functioning
of the court. This coordinator, with her
clinical expertise and familiarity with ser-
vices in our public system, serves as both
¢linical advisor to the court and as liai-
son to the District’s public mental healch
delivery system. Our Mental Health
Community Court (MHCC) coordina-
ror greatly enhanced the court's capacity
to solve problems, for insrance, in iden-
titying appropriate levels of service and
helping remove barriers to the delivery
of services for our most challenged par-
ticipants. She was a major help to the
individual, who may have received sub-
optimal follow-through from a puhlic
provider and needed assisrance in dealing
with the bureaucracy that often envel-
ops the delivery of health care in bhoth
out public and private systems of care.
Bur perhaps even more importantly, the
MHCC coordinator played a critical role
in assisting the judge in handling hear-

ings, given her professional backeround
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and direct experience with dealing with,
and recognizing, psychiatrie symptomatol-
ogy. She also had the responsibiliry, after
each participant's admission hearing, of
meeting with the participant, echoing the
judge's welcome, answering questions, and
reviewing the program requirements, to
better ensure successful compliance with
the necessary prerequisites to qualify for
entry into the four-month diversion agree-
ments that would lead to dismissal of the
criminal charges.

A fairly common scene in our court
involved a bench conference with both
counsel, the PSA representarive, and
our clinical social worker, all collabo-
rating on how to assist the individual
participant who had not yet successfully
engaged with mental health treatment.
Ar the end of our bench conference, the
fudge would ultimately discuss with the
parricipant what our new suggested plan
would be and what all of us expected
him or her to do to follow through and
get the needed services. This coaching
often involved demanding more exren-
sive services from the trearment provider,
including attendance with their client at
the court hearing. Thus, in a sense, the
court can hold not just the participant
him- or herself accountable for failing to
follow through with services, bur also the
service provider, if their failures or gaps in
services were hampering a participant’s
success in our court diversion program.

Imoroved Outcomas: For the

Participant and for the Pukli=

When we began our program, we knew
it was the right thing to do, not just for
the huge number of marginally functional
defendants vn our eriminal calendars, bur
also for the welfare of our communiry
itself. Indeed, many studies had already
shown that “problem-solving” courts had
a positive impact on public safety in rerms
of reduced recidivism.® In our own courr’s
experience, we were able to see the same
positive impact on public safery from an
examination of rearrest data. Indeed, in a
post-exit study comparing several hundred
misdemeanor participants in our court
batween 2007 and 2009, with a conrrol
group of comparable criminal defendanrs
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in the traditional criminal calendars,
researchers found that participants in the
mental health court were “significantly
less likely ro be arrested in the follow-up
year” than others not in mental health
court.* Specifically, they found that our
participants had a 27.5 percent rearrest
rate, compared to a 37.} percent rear-
rest rate for other defendants. Further,
the study concluded that participants
who successfully completed our pro-
gram and graduated were 51 percent less
likely than their comparison group mem-
bers to be rearrested.* The fact that those
defendants, who not only participated
in MHCC but also actually graduated,
had such a reduced recidivism rate was
striking. At nine months post-exit, less
than 12 percent of MHCC graduates had
been rearrested, compared to 24.2 per-
cent of those in the control group who
never participated in mental health court.
While this first rearrest study is just one
evaluation report, and there are other lon-
ger-rerm studies still to be performed, the
recidivism statistics are quite promising,
particularly as almost three-fifths of those
admitted were able to graduate.®
Moreover, in another, less concrete
measure of positive impacts on the com-
munity and puklic safety, procedural
justice theorists have noted that when
participants in mental health courts feel
they are given voice and validation by
voluntarily participating in such an alter-
native diversion program, their level of
satistaction with the procedural justice
afforded them wilt increase the likeli-
hoed of future compliance with the law
and with socieral norms.? Certainly this
prospect itself supports and reflects a posi-
tive rargec benefit to our community.?

s dadges

While many judges may be relucrant to
preside over a mental health courr assign-
ment, my own view is that many who
may be reticent could be excetlent judges
in such a serring and would find it enor-
mously satisfying. [n my own career, [ ook
great satisfaction from the intellectual chal-
lenge and imporrans legal issues deale with
during my assignment to the homicide and
violent crime calendars, and some of the
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esoteric legal issues dealt with in our civil
calendars; however, my experience as a
mental health judge was quite special and
most unique. In this calendar, there is a
concrete opportunity to pursue alternatives
to incarceration for seriously mentally ill
individuals, while providing services and
supervision that preserve public safety.
While my own pror professional experi-
ence included working as counsel to out
public mental health delivery systam, and
was certainly helpful in terms of providing
me some background familiaricy with men-
ta! health issues and our ciry’s services, it
was not only that background that prepared
me for the assignment, or made this a ful-
flling and rewarding one. Instead, it was
the joy of helping scme of cur most vulner-
able citizens obtain the services necessary
to improve their lives and, at the same
time, puhlic safety. Wirnessing individuals
reclaim their lives, over a period of several
hearings, by beginnirg mental health treat-
ment to ameliorate their psychosis and,
often also, by obtaining necessary substance
abuse trearment and reaching sobriety, was
nothing short of inspiring.

Further, working collaboratively with
the mental health professionals and case
managers involved in the cases enables the
judge to overcome the frequently frustrat-
ing bureaucratic problems that sometimes
intrude on our handling of cases. This col-
laborative functioning also dramatically
reduces the isolation judges may feel in
the performance of their judicial func-
tions. Most appealing of all, however, is
the daily pleasure of raking on each case
with the dual goal of immediately helping
and encouraging the individual partici-
pants to achieve their short-term goals of
improving their lives and usually those
of their family, while ar the same time
achieving a long-term better outcome
for public safety. For a public servant, it
doesn't get much better than thar!

Ernilnotes

1. In jatl settings alone, serious mental illness
has been documented in 31 percent ot women and
14.5 percent of all men, with the rate of serious
mental illness being estimated berween two and
six times higher among incarcerated persons than

in the general population, according o a Vera
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Institure Research Summary published in February
2013. See also Henry J. Steadman et al., Prevalence
of Serious Mental Hiness Among Jat! Inmates, 60 Psv-
CHIATRIC SERVS. TO1 (200%).

2. While our particular court does nor utilize
sanctions (such as short jail stays), if a defendant
fails, on a continuing basis, to become engaged in
mental health services or fails to stay free of illegal
drugs, he or she may be sent back to the traditional
criminal calendar to have his or her case set for trial.

3. See Marlee E. Moore & Virginia Aldigé
Hiday, Menta! Health Court Outcomes: A Com-
parison. of Rearrest and Rearrest Severity Betwaen
Mental Health Covrt and Traditional Court Partici-
pants, 30 L. & Hus. Benav. 639 (2006); Dale E.
McNiel & Reneé L. Binder, Effectiveness of a Men-
wl Health Court in Reducing Criminal Recidivism
and Violence, 164 Am. ]. Psycruatry 1399 {2007).

4. Virginia Aldigé Hiday, Hzathcote W. Wales
& Bradley Ray, Effectiveness of a Short-Term Men-
tal Healch Court: Criminal Recidivism One Year
Postexit, 37 L. & Hum. Beiav. 401, 404 (2013).

5. 1d. at 404-06.

6. In a recent arricle about our mental health
court, it was noted that 58.3 percent of those who
joined the program in its first two years of opera-
tien graduated. Virginia Aldigé Hiday, Bradley
Ray & Heathcote W, Wales, Predicrors of Mental
Heaith Court Graduation, 20 Psycuor., Pus. Pol'y
& L. 191, 193 (2014). Further, in our own internal
courr review of the program's statistics, we have
found that well over 70 percent of those partici-
pants who actually are able to enter a diversion
agreement succeed in graduating.

7. Tom R. Tyler, Legitimacy end Criminal Jus-
tice: The Benefits of Self-Regulation, 7 Onio State
. Crim. L. 307 (2009); Tom T. Trrer, Wy Peo-
pLE OBev THE Law {2006}

8. “Persons insecure abour their status, or from
stigmatized groups are especially likely ro respond
positively to polite and respectful treatment. In
settings comparable to those of Mental Health
Courts, perceptions of procedural justice have
been associared with reductions in recidivism
for participants in drug courts, and with positive
effects on judicial and police interactions with
persons with serious mental illness.” Heathcore W,
Wales, Virginia Aldigé Hiday & Bradtey Ray, Pro-
cedural Justice and the Mental Health Court Judge's
Role in Reducing Recidivism, 33 InT'L]. L. & Dsy-
cHIATRY 163, 266 (2010}
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Allison D. Redlich, PhD; George Mason University
Comprehensive Statement for the Record

I preface this document with the qualifier that I conduct research on mental health courts, though
never with the DC MIICC directly. Further, I am not an expert on DC’s issues with mental iliness,
crime, or homelessness. In the February 12, 2018 memo we were given, 9 topic areas were identified
for experts to assist the Commission (see pp. 2-3 of memo). [ have selected 3 areas.

1. The effectiveness of the District's mental health courts in producing positive long-term
outcomes for its participants, and possibilities for increasing this effectiveness;

I have not directly studied the DC Mental Health Community Court (MHCC} myself, though I
have familiarized myself with a series of studies conducted by Drs. Virginia Hiday and Bradley Ray, and
Mr. Heathcote Wales (published between 2010 and 2016}. The bottom-line message of these studies is
that the DC MHCC is effective in reducing recidivism. More specifically, these researchers found that
MHC clients who completed (graduated) from the MHC were significantly less likely to get re-arrested
up to two years after court participation, in comparison to MHC clients who did not complete the court
and to a group of offenders with mental illness being supervised by the same agency (see Hiday, Ray,
Wales, 2016). Certainly, this is promising and the good work that the DC MHC is doing should not be
discounted. Nonetheless, in answer to this question, I focus on aspects in need of improvement.

As detailed by Hiday, Ray, and Wales in their series of published studies, there are limitations
that serve to temper the findings. There are two types of bias present. First ts ‘cherry picking,” which
refers to the possibility that persons identified as likely to succeed in the court are more likely to be
referred and then more likely to be accepted into the MHC. Clearly there are eligibility criteria to be
accepted into the court, with one being to have the motivation to be in the court and attend treatment. In
this sense, then, it is not surprising that MHC clients who want to engage in treatment and follow court
orders are more successful than the comparison sample. Second is ‘selection bias,” which refers to thefact
that MHC clients have to opt into the court. It is voluntary and thus, otherwise eligible clients (like those
in the comparison sample) who do not wish to enter the court and follow the varied rules can choose to
opt out. Again, this creates a bias towards those in the court, and those who in the court who are
compliant.

In addition, another way to interpret the results of these published studies is to focus on the 41.7%
of MHC participants who were terminated. Of course, it would be unrealistic to expect a 100% success
rate for MHCs. MHC service a notortously tough-to-treat population. Nonetheless, is a 42% unsuccessful
rate too high? Why do the clients who are terminated not succeed? Are there aspects of the court and/or
community treatment centers that could be improved?

Recommendations. As someone who conducts research for a living, it is clear to me that more
research needs to be done with the DC MHCC specifically, and with all MHCs generally. To help
alleviate the two biases described above, an important next-step is to conduct a randomized controlled
trial (RCT) with the DC MHCC. That is, to randomly assign eligibic offenders with mental health
problems into the DC MHCC or into treatment-as-usual (traditional criminal court). RCTs are the gold-
standard, and i is difficult, if not impossible, to determine effectiveness without using this method. RCTs
have been done with other types of specialty courts (like Drug Courts), though rarely with MHCs (I know
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of one study). To remain true to the model of the DC MHCC, participants would still need to be deemed
cligible and voluntarily opt into the court {thus bias would be attenuated but not fully eliminated). Those
randomly assigned to traditional court would still benefit from treatment services and supervision.

A second recommendation for research is to conduct interviews with MHC clients and others
(judge, treatment personnel, court personnel). Wales and his colleagues (2010) did conduct interviews
with 80 MHC clients (44% of the then-population) about perceived procedural justice. These findings
while most certainly adding to our understanding, are now about 10 years old, represent a portion of the
clients, and focus on one specific topic. My understanding is that the DC MICC is now 11 years old, and
thus these data must have been collected at its origin. My recommendation would be to conduct a more
comprehensive interview study of the clients and others, allowing a better understanding of why Hiday
and her colleagues found that more than two-fifths of clients were unsuccessful. An updated study would
also allow for a determination of whether more or fewer clients succeed now that the court is more
established and in existence for more than a decade.

2. The adequacy of due process safeguards for persons referved to mental health court, and for
those persons awaiting pre-trial mental health treatment to restore competency,

In theory, MHC clients are legally required to make knowing, intelligent, and voluntary decisions
to enter the court, but do they? (see Redlich, 2005). MHC clients should hold specific knowledge about
the court’s rules and procedures, as well as general legal knowledge. Given that competence is athreshold
issue in that persons are presumed competent to stand trial unless the question is raised, in theory, MHC
participants processed post-adjudication should meet these requirements (1.¢., the requirements set in
Dusky v. US, 1960). Moreover, mental iliness is the primary reason to question competence (Pinals,
2005). In a court in which many clients have (serious) mental health problems, it stands to reason that
some will not be considered competent to proceed.

To address these issues, my colleagues and I (Redlich et al., 2010a) surveyed 200 newly enrolled
clients at two courts about their understanding and appreciation of MHC procedures and regulations and
the voluntary nature of the courts and assessed adjudicative competence. We found that although most
clients (69%), claimed that they chose to enroll in the court, at the same time, most (60%) claimed not to
have been told that it was voluntary to enroll. In both courts, the majority claimed not to have been told
about MHC requirements prior to entering, did not appreciate that they could stop participating, or have
the ability to cite disadvantages to being in the court (e.g., having to comply with judicial and treatment
orders, possible stigma associated with the MHC). As to adjudicative competence, at one court,
approximately 17% of newly enrolled clients demonstrated either mild or significant impairments in
adjudicative competence, and at the other court, about 39% showed similar impairments. Given that, in
theory, all MHC clients are presumed competent (and in these two courts, had pled guilty), these rates of
individuals with deficient knowledge are of concern.

Further, relevant due process concerns, such as making knowing and voluntary decisions in
MHCs, can influence successful outcomes. My colleague and I (Redlich & Han, 2014) conducted a
follow-up study examining whether knowledge and voluntariness at the outset of MHC participation
influenced later success within the court. We found that among MHC clients from four separate courts,
increased levels of initial perceived voluntariness and procedural justice, and MHC knowledge at
enroliment led to decreased rates of new arrests, prison, MHC bench warrants, and increased court
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compliance, which in turn, led to a higher likelihood of MHC graduation. This set of results speak
directly to why clients succeed or not succeed (e.g., the 42% who had been terminated noted above).

Regarding the DC MHCC specifically, 1 reviewed the 9-page “District of Columbia Superior
Court Mental Health Community Court (MHCC) Case Management Plan.” It is certainly beneficial to
have such a written document, and I appreciated that some of the headings were in the form of questions.
I did, however, note several concerns.

First, this document is quite dense and seems to be written by legal professionals well-versed with
the law. At times it was not clear who the document was written for: the possible MHC client or the
referring party, like a defense attorney. 1 believe the intent is for the former. As such, my opinion is that
document would be largely not be understandable to the typical MHC client. 1 do not have data on the
educational and socio-economic background of the DC MHCC clients. However, | suspect that, like most
offenders, they are under-educated and impoverished. Most offenders read at a 6%-grade reading level or
lower (Haigler et al., 1994). I submitted the Case Management Plan to a reading-grade level analysis. The
results indicated an 11 to 12" grade reading level to understand and material that was “fairly difficult to
read.”

Second, it is unclear when MHC clients have the opportunity for increased understanding. On p.
5, under the heading “Admission Orientation,” it explains that the “Coordinator will help you help you
understand the requirements of the program and, if you do not, explain them further. The Coordinatorwill
also address any questions you or your lawyer may have about the MHCC.....”. However, these
explanations appear to come afier the offender is expected to decide to enroll in the court. While it is
important that the client has a complete understanding at the outset of participation, it is also important to
understand to inform the decision to enroll. As explained above, such understanding is predictive of
future success in the court.

Third, although the Case Management Plan delineates the benefits of enrolling in the MHCC, it
does not explicate the downsides. As mentioned, in the Redlich et al. (2010a) study, across two MHCs
and 200 MIIC clients, almost all (91%) could cite advantages, but more than half could not cite a single
disadvantage. Similarly, in the Wales et al. (2010) study, the most prevalent response to the question,
What have you liked least, so far, about the MHC? was Nothing or its equivalent (see p. 269), In my
opinion and supported by my research, it is important to be able to identify the disadvantages of
participating in a specialty court so that one can be a knowing decision and be better prepared to address
them going forward.

Fourth is the issue of competence. The Case Management Plan does indicate that eligible
participants must be considered competent to proceed. And the Hiday et al. articles cite that all
participants were competent. The mechanisms of how competence is established, however, are not clear.
The DC MHCC may indeed have mechanisms in place which I was not privy to. In my experience,
however, competence is presumed and only investigated if a question of competence is raised. As noted,
in the Redlich et al. (2010a) study, 17-39% of participants may have been incompetent to proceed but
nonetheless all had pled guilty and were allowed into the MHC. Further, across the US, an estimated
60,000 competence assessment take place annually; given prevalence statistics of persons with serious
mental illness in the criminal justice system, this estimate represents about 5% of all such persons
(Redlich, 2016). Thus, if not already in place, I would encourage the DC MHCC to not presume
competence at the outset.
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Recommendations: Research findings highlight the need for the courts to ensure that the persons
entering the courts, ones often times who are marginalized and undereducated, are making voluntary and
knowing decisions, and feeling respected when doing so. MHC enrollment decisions made in this manner
are not only legally required but can help play a role in decreasing the revolving door phenomenon of
persons with mental health problems that the courts were originally designed to combat.

3. The efficacy of mental health court models employed by other jurisdictions, and whether any
successful facets of those models should be utilized in the District;

By most accounts, MHCs are successful in reducing recidivism and number of days/stays in jail
(see, e.g., Lowder, Rade, & Desmarais, 2018; Steadman et al., 2011), either when compared to rates
before MHC participation (pre-post designs) or when compared to traditional court samples (quasi-
experimental designs). Similar to what was found in the series of studies on the DC MHCC, a consistent
factor predicting reduced rearrests is the length of time the participant was in the MHC, or whether they
received the full ‘dose’ of MHC and graduated. In one study of four MHCs, Compliance with the court’s
orders was the only factor to significantly influence graduation vs. termination status; factors such as age,
gender, race, diagnosis, and seriousness of arrest did not affect whether one was successful or not
{Redlich et al., 2010b; see also, Hiday, Ray, & Wales, 2014). Generally, demographic and clinical factors
inconsistently relate to success; that is, in some studies, for example, demographic factors (like gender
and race) influence termination, whereas in other studies, they do not.

So far as I can tell, there are several unique aspects to the DC MHCC. First, it has an unusually
large number of clients, The number of participants included in the series of Hiday et al. studies was 408
and these authors describe the court as having “high caseloads™ (Hiday et al., 2013). Anderson (2017)
reports that over 10 years, the court has provided services to close to 4,000 people. In contrast, a study of
the then-population of adult MHCs found that the median number of participants per court was 36 and the
mode was 30, though the number ranged from 3 to 852 participants (Redlich et al., 2006). Number of
active participants was correlated to frequency of court hearings (more participants, less frequent
hearings); proportion of felony defendants; and number of different forms of community supervision.

Second, and perhaps related to the large size, the DC MHCC has a shorter supervision period than
most MHCs. The DC MHCC period of participation is 4 to 6 months; in contrast, other MHCs often
supervise clients for 1 year or longer. For example, across four MHCs and 434 participants, fength of
time in the court varied from 29 days to 3.2 years (Redlich et al., 2010b). On average, those terminated
were in the court 9.8 months, those still in the court had been in for 1.8 years, and those who graduated
were in for 1.2 years. Thus, the DC MHCC’s period of 4-6 months is shorter than other courts, even
among those who terminated.

Third, according to Anderson {(2017), the DC MHCC is the only one in the nation to have a full-
service mental health clinic. I think this means on or near the premises of the courthouse. Such ready
access to mental health treatment and close contact with treatment providers are important, and are likely
L0 promote success.

In other ways, to my knowledge, the DC MHCC is similar to MHC's around the nation.
According to Hiday and her colleagues, the DC MHCC follows the “*10 Essential Elements of Mental
Health Courts” {Thompson et al., 2008; see provided article, Redlich, 2013). It now includes both
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misdemeanor and felony cases, which in my opinion, is appropriate and again in line with many other
courts {e.g., in 20006, 59% of MHCS accepted felons). And like other MHCs around the nation, the DC
MHCC does not have a 100% success (or graduation) rate. As noted, while it is not realistic to expect
100%, all courts have room for improvement. I do not know the current graduation rate of the DC
MHCC,; the Hiday et al. studies place it at 58%. The four-site study (Redlich et al., 2010b) found rates of
53% to 83%.

Recommendations. Again my recommendation is to conduct more empirical research with the
DC MHCC, particularly now that it is more advanced. It is difficult to know, without empirical study,
whether the unique aspects of the DC MHCC improve, reduce, or have no effect on its success rates. It
will be important to conduct a randomized tnial, if possible, and to interview different samples {clients, as
well as court and treatment personnel, and a comparison sample). Another possibility to re-examine the
same sample studied by Hiday, Ray, and Wales to determine the effectiveness of court participation some
10 years later. Have any participants been ‘re-diverted’? That is, participated in the DC MHCC more than
once?

Thank you for this opportunity.
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Good Morning,

| am Terrence Walton, the National Association of Drug Court Professional’s chief operating
officer. NADCP is a 5013c nonprofit that provides training and technical assistance to
treatment courts of all varieties—including mental health courts. We also develop national
standards and other resources for treatment courts and educate federal legislators and the
public about treatment courts and other aspects of justice reform.

My work at NADCP has allowed me to spend time with hundreds of treatment court teams
nationwide and has given me an insider’s view of how treatment courts, including mental
heaith courts operate; as well as insight into some of their persistent challenges. Additionally,
while this is not the focus of my remarks this morning, | served as Director of Treatment for the
Pretrial Services Agency for the District of Columbia for many years, including when DC’s
Mental Health Community Court (MHCC) was established. One of the PSA units that | led
provided direct court representation, clinical case management, supervision and other services
to the MHC.

| am pleased to address this distinguished committee and the public, as a part of this briefing on
mental health, menta! health treatment courts, and the justice system.

Background

Mental health courts were developed to address growing concerns among judges that people
with serious mental iliness in the US were becoming familiar faces in the criminal justice
system, receiving limited treatment, and further clinically and behaviorally decompensating.

Mental Health Courts are Growing {despite little federal funding compared with drug courts.)

In 2012, the Substance Abuse and Mental Health Services Administration’s GAINS Center
identified all MHCs in the U.S. — there were 346 adult mental health courts and 51 juvenile
mental health courts. In 2018, the GAINS Center updated the mental health court data base and
identified 533 adult mental health courts, an increase of over 50% in just six years. There were
56 juvenile mental health courts by the end of 2018. The Mental Health Treatment Court
Locators are on the SAMHSA GAINS webpage and is searchable to the public

Mental Health Courts Target Justice-Involved Individuals with Serious Mentaliliness

The target population for adult mental health courts is persons with serious mental iliness who
have significant justice involvement in terms of severity of an offense or frequency of arrests.
Significant justice involvement in this context are sometimes referenced as high risk. For
example, in the MacArthur Mental Health Court Study conducted by Policy Research Associates
(where the GAINS Center is located), 69% of MHC participants in four large MHCs had a primary
diagnosis of either schizophrenia or bi-polar disorder; another 19% were diagnosed with
depression. In an evaluation of two New York City MHCs, 63% of the participants had a primary
diagnosis of a psychotic or mood disorder. For both studies, a large portion of the remaining
third of MHC participants had a primary diagnosis of substance use with a secondary diagnosis
of an SMI. An SMI is often the most important eligibility criterion for MHC enroliment.
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While the majority of mental health courts target those with serious mental illness, it is less
clear whether most MHCs serve only those with significant justice involvement. in my
observation, most do not. Instead they may include many individuals with serious mental
illness, but who lack significant justice system involvement or likelihood of such involvement
based on valid assessment of risk. This not a best practice. For such individuals, diversion from
the justice system, including pre-booking diversion is likely to be the more effective, including
cost effective; and less risky approach.

What are Mental Health Courts?

It's difficult to define specifically how MH court operate because there is wide variability across
programs. This likely because presently there are no national mental health court standards or
guidelines. States have been left to develop their own program guidelines or standards, leading
to a wide variation in what is considered a mental health court. There are 18 states that have
developed mental health court standards and hold their states’ courts to varying degrees to
those standards, while 16 states have overall treatment court standards for therapeutic courts.
There are 13 state with mental health courts and no standards at all.

Where are Mental Health Courts?

There are six states with no adult MHCs. Despite the uptick in the number of adult MHCs, most
US counties do not have one (84%), and those that do tend to be in counties with large
populations. There are 3.5 times as many adult drug treatment courts. Consequently, most
MHCs co-exist in counties with a drug treatment court. One concern in areas with a drug court
and no mental health court is to what extent is the drug court suitable to facilitate evidence-
based treatment from screening to discharge planning for individuals with SMt or COD? If there
is no mental health court in a jurisdiction with a drug court, their drug court is a de facto co-
occurring disorder court. Some drug courts service this population well. Others are less able
to do so. Nationwide, people involved in the justice system who have SMI or COD are being
diverted earlier; being treated in regular drug courts or co-occurring disorder courts; being
supervised and connected to mental heaith services by supervision officers; or their mental
health issues are not being addressed at all.

Are Adult Mental Health Courts Effective?

There are approximately 17-20 studies on MHCs that meet the threshold for inclusion in a
meta-analysis. The two major dimensions of adult MHS effectiveness are criminal justice and
treatment outcomes. Most studies focus on criminal justice outcomes only. However, one
recent study did measure treatment outcomes.

Criminal Justice Qutcomes

* Arrests: A recent meta-analysis of 17 studies concludes that participation in an MHC has
a modest effect on recidivism compared with criminal processing/treatment as usual.
o The effect of MHC participation on arrests is most pronounced after program
exit versus after program enrollment.
+ Jail Days: MHC participation has a significant impact on reducing jail days after program
exit,
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Treatment Qutcomes

e Time and access to treatment: MHC participants increase their treatment access
following MHC enrollment compared with their pre-enrollment access and are more
quickly connected to treatment than their TAU comparison group. In both the
MacArthur and New York City studies, 80-83% of MHC participants accessed community
treatment following enrollment.

o Type of treatment: In the period before MHC enroliment, participants accessed
significantly more crisis episodes (crisis services and emergency room visits) than the
TAU comparison sample; after enroliment, their use declined to be similar to the TAU
group. Prior to enrollment, the MHC and TAU samples had similar intensive treatment
episodes (inpatient days at short-term psychiatric facilities, 24-hour residential care, and
detox services), but following enrollment the MHC sample had more episodes. In terms
of therapeutic treatment episodes (community-based treatment and support services
such as individual and group therapy, medication management, and case management},
the MHC group had more pre-enrollment episodes than the TAU group, but that
difference was even greater after enrollment.

o Qverall, MHC participants who are still in MHC or graduated have more intensive and
therapeutic episcdes than participants who are terminated from MHC.

While there are over 75 published studies on mental health courts, many do not meet the
criteria for “high” or “moderate” quality research. However, there exists a body of research on
mental health courts that meet standard geoalposts for high quality research such as comparison
groups, multi-sites, sufficient sample size, and consistent ocutcome measures. There are
additional robust studies which focus on specific topics integral to mental health courts such as
whether or not there is a reduction in violence, how sanctions are used, and whether or not
they are perceived as voluntary, all important concepts related to developing treatment court
standards.

My more comprehensive written statement includes a few recommendations for you to
consider. | am also happy to discuss some of them during our question and answer exchange
that begins shortly.

There is still much work to be done to further define how MHCs should operate to achieve
significant outcomes for the participants, their families and our communities; however, there is
no question that MHC is an essential tool for effectively servicing persons with serious mental
illness who are also at higher risk for significant justice system involvement. From my
observation, that is certainly the case here in the District of Columbia, as well as everywhere
else across the country.

What is needed? {Recommendations)

* Apply the GAIN Center/Policy Research Associates Sequential intercept Model to identify
how people with mental illness are handled currently in Washington, DC from the time
they encounter law enforcement until there is no longer justice system involvement and
beyond.
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Consider interventions at each intercept point identified above—including robust pre-
arrest diversion for lower risk persons with serious mental iliness.

Conduct an independent process and outcome evaluation of the DC Superior Court
Mental Health Community Court (MHCC) to both inform and impact program
operations; and to assist in developing standards for MHCC.

Develop binding evidence-based standards for the operation of the MHCC codified
through administrative order.

Experts in the DC MHCC should seek to influence national thought regarding MHC by
analyzing current operations, modifying practices as necessary, developing MHC
standards; and publicizing these actions and results in national forums.
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Effectiveness of Mental Health Courts in Reducing

Recidivism: A Meta-Analysis

Evan M. Lowder, Ph.D., Candalyn B. Rade, Ph.D., Sarah L. Desmarais, Ph.D.

Objective: Mental health courts {(MHCs) were developed to
address the overrepresentation of adults with mental ill-
nesses in the U.S. criminal justice system through diversion
into community-based treatment. Research on MHCs has
proliferated in recent years, and there is a need {o synthesize
contemporary literature on MHC effectiveness. The authors
conducted a meta-analytic investigation of the effect on
criminal recidivism of adult MHC participation compared
with traditional criminal processing.

Methads: Systematic search of three databases yielded 17
studies {N=16,129) pubtished between 2004 and 2015. Study
characteristics and potential moderators {that is, publication
type, recidivisrm cutcome, and length and timing of follow-
up) were independently extracted by two of four raters for
each study. Two raters coded each study for quallty and
extracted between-group effect sizes for measures of re-
cidivism (that is, arrest, charge, conviction, and jail time;
k=25). Results were synthesized by using random-effects

Mental health courts (MECs) were developed in the late
1990s to address growing numbers of adults with mental
illnesses in the U.S. criminal justice system (1,2). These
courts operate primarily as postbooking diversion programs
whereby defendants voluntarily agree to judicial supervision
of community-based mental health treatment, often in ex-
change for a reduced or dismissed index charge upon suc-
cessful completion. MHCs may help reduce high rates of
reoffending in this population (3). Although MHCs vary in
their design (4), case processing (for exarmple, propoction of
referred cases accepted and time from referral to accep-
tance) (5), and selection of participants (6), they share sev-
eral defining features. These include a separate docket (list
of cases heard in court), judicial supervision of treatment
plans, regular appearances of participants before the judge,
and terms of participation for successful completion (for
example, demonstrated treatment adherence) (7). Over the
past 20 years, MHCs have spread rapidly, and there are now
nearly 350 MHCs in the United States (8).

A key question is whether MHCs are effective in reducing
reoffending among justice-involved adults with mental ill-
nesses. Past studies have shown effects of MHC participation
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meta-analysis. Heterogeneity and publication bias were also
assessed.

Results: Results showed a small effect of MHC participation
on recidivism (d=-.20) relative to traditional criminal pro-
cessing. MHCs were most efiective with respect to jail time
and charge outcomes compared with arrest and conviction,
in studies measuring recidivism after MHC exit rather than
at entry, and in tower-quality studies compared with
moderate- and high-quality studies. Results showed significant
hetercgeneity in effect sizes across studies {27333} but little
evidence of publication bias.

Conclusions: Overall, a small effect of MHC participation on
recidivism was noted, compared with traditional criminal
processing. Findings suggest the need for research to identify
additional sources of variability in the effectiveness of MHCs.,

Psychiatric Services in Advance {doi: 10.1176/appi ps. 201700107}

on arrests (9-12), charges (13), and jail days (14,15). Other
studies have failed to find effects of MIIC pariicipation on
recidivism (16-18), A prior meta-analytic investigation ex-
amined 15 quasi-experimental and single-group studies pub-
lished through July 2009, finding a positive effect, moderate
in size, on recidivism (Hedges' g=-.55) (19). However, this
study also revealed evidence of publication bias (that is,
published papers presented significant findings in favor of the
MHC) and a high degree of heterogeneity across effect sizes.
Together, findings to date suggest considerable variability in
the effectiveness of MHCs.

Beyond variations in the structure and operation of
MHCs, methodologies used to evaluate them may explain
mixed findings. Some studies have examined recidivism after
participants’ enrollment in the MHC (12,15,16,18), whereas oth-
ers have measured recidivism after MHC exit {13,14,17,20-22).
In addition, length of follow-up has varied across studies, with
few studies measuring recidivism longer than 12 months
(13,15,15,18). Furthermore, the methodological quality of
designs with nonequivalent comparison groups has varied
significantly on key indicators, such as composition of the
comparison: group, use of matching strategies, and reporting

ps.psychiatryonline.org 1
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of confidence intervals. For these reasons, investigatdon of
study-level characteristics may elucidate between-study var-
iability and explain inconsistent indings regarding MHC
effectiveness.

Since 2009, there has been considerable growth in the
research literature on MHCs, including two multisite in-
vestigations (15,18) and several investigations employing
comparison groups to examine the effectiveness of MHC par-
teipation compared with treatment as usual (11,14,15,17,18,22).
As a result, there is a need to reexamine the contemporary
literature on the effect of MHCs on recidivism. We con-
ducted a meta-analytic investigation of the effectiveness of
MHCs in reducing reoffending among adults with mental
illnesses. Qur aims were to establish the effect of MHC par-
ticipation on criminal recidivism compared with treatment as
usual and then to identify moderators of these effects, such as
study quality and lengrh and timing of follow-up.

METHODS

We followed the PRISMA guidelines (23,24) for reporting of
inclusion criteria, assessment of publication bias, and syn-
thesis of results.

Literature Search

Three primary inclusion criteria guided our literature search:
first, the intervention was identified as an MHC for adults (as
opposed to youths); second, recidivism was included as a
dependent variable, operationalized as any continuous or di-
chotomous measure of arrest, criminal charge, convicton, or
time in jail for a specified follow-up period; and third, the
study included a comparison group. We conducted a sys-
tematic literature review in PsycINFO, Google Scholar, and
National Criminal Justice Reference Service Abstracts using
the key word “mental health court” The initial search iden-
tified 2,769 records. [A Aowchart illustrating the search pro-
cess is presented in an online supplement to this article.] An
additional ten records were identfied through reference re-
view. Abstracts were screened by two members of the study
team (EL and DB) to determine whether the study identified
the intervention as an MHC, represented an empirical
investigation, reported on an MHC participant-level outcorme,
and was published between January 1, 1993, and December 31,
2015. These ¢riteria produced 75 unique records for full-text
evaluaton by two members of the study team (DB and BN)
against primary inclusion criteria. Among eligible studies, we
excluded one record for which information to compute a
between-groups effect size could not be obtained (23) and
1t records of duplicate samples. As a quality control measure
for our initial search, we replicated our original search criteria
in PubMed (80 records) and LexisNexis (77 records). We also
replicated our PsycINFO search using identical search con-
straints and several additional search terms: “diversion pro-
gram#+" (327 records), “problem-solving court+” (64 records),
and “alternative to incarceration” (50 records). Review of
these records yielded no new records meeting inclusion
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criteria. Records for which effect sizes could be extracted
by sample (that is, a specific MHC and jurisdiction) were
treated as separate studies. A total of 16 records represent-
ing 17 unique studies were included in the meta-analysis
(11-18,20-22,26-30).

Data Extraction

Two of four trained coders (EL, DB, ES, and KD) in-
dependently extracted the following data for each study:
year of publication, composition of comparison group, MHC
location {city, county, and state), dates of data collection,
publication type (dissertation, publication, or report), re-
cidivism outcome (arrest, charge, conviction, or jail), length
of follow-up (12 months or 12 months), timing of follow-up
(after MHC exit, after MHC enrollment, or after MHC re-
ferral), and sample characteristics overall and by group
{percentage male, mean age, and percentage white). Excel-
lent levels of agreement were achieved across categories
(90.0% agreement). Discrepancies were resolved through
discussion with the first author.

Because of the high risk of bias and a shortage of instru-
ments of suitable quality for use in nonrandomized and
retrospective investigations (31}, we assessed study quality
by using two measures: the SIGN Methodology Checklist
3 for Cohort Studies (32) and the Quality Assessment Tool
{QAT) for Quantitative Studies (33). These were adapted to
capture relevant methodological indicators and to generate
quality ratings of low, moderate, or high. Each study was
coded and scored independently on both measures by two
authors (EL and CR). SIGN and QAT ratings showed strong
evidence for convergent validity (r=.75, p=.001}, corre-
sponding to alarge effect size (34). Interrater reliability was
excellent for the SIGN framework (k=.80; 87.5% agreement)
and fair for the QAT framework (x=.39; 62.5% agreement)
(35). Average ratings across both frameworks produced an
excellent level of interrater reliability (intraclass correlation
coefficient=91) (36).

Between-groups effects on recidivism (k=25} were ex-
tracted and coded with a consensus approach by two au-
thors (EL and CR). Effect size direction was standardized
such that negative effects represented lower recidivism for
MHC participants relative to comparison group participants.
Consistent with our operationalization of recidivism, effect
sizes were first extracted for continuous measures (that is,
arrests, charges, convictions, and jail days). If it was not
possible to code continuous outcomes, effect sizes from di-
chotomized measures of recidivism were coded (that is, any
arrest, charge, conviction, or jail time). All effect sizes were
coded consistent with quality ratings and an intent-to-treat
approach (37). For most effect sizes (k=19), sufficient in-
formation was provided to calculate a standardized mean
difference (d). For studies that did not report a within-
subjects correlation, we used an estimated correlation of
r=.50, which we deemed conservative on the basis of pub-
lished estimates in the literature (23). For all other effect
sizes (k=6), odds ratios were coded and d estimated in
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Caomprehensive Meta-Analysis (CMA) software, version
3 (38). For studies reporting rate ratios (N=2, k=4), we
recorded odds ratios for dichotomous outcomes to allow
inclusion of all effect sizes. When separate effect sizes
were presented for MHC completers and noncompleters
(=2 studies), effect sizes were coded separately (k=3) and
aggregated.

Data Analysis

Analyses were conducted by using a random-effects model
(39) because of known variability in the design and operation
of MHCs (4-6). The random-effects model accounts for
variability in the intervention- and study-level characteris-
tics as well as sampling (40). Standardized mean difference
(d) effect sizes were calculated for each study, weighted by
inverse variance, and aggregated to produce weighted mean
effect sizes, When muitiple effect sizes were extracted for a
single study, effect sizes were averaged across studies to
minimize bias from correlated cutcomes (41). Heterogeneity
was assessed with Cochran’s Q statistic, indicating the
presence of heterogeneity, and with 1%, approximating the
amount of heterogeneity (42,42). 1% values of 25%, 50%, and
75% represented low, moderate, and high heterogeneity
(44). We tested four study-level moderators: study quality,
recidivism cutcome, length of follow-up, and timing of
follow-up.

To assess publication bias, we examined publication type
as a potential moderator, We then examined a funnel plot of
standard errors from random effects (45), which provides
a graphical representation of publication bias based on
asymmetry across the vertical axis (46). Because the funnel
plot interpretation is subjective (47), we conducted the “trim
and fill” method, which quantifies and adjusts for funnel] plot
asymmetry and provides a corrected effect size (48), and
computed a fail-safe N, which estimates the number of ad-
ditional studies with a nonsignificant intervention effect
needed to nullify the effect size (that is, to raise the p value
above .05) (49). All analyses were conducted in CMA soft-
ware, version 3 (38).

RESULTS

Study and Sample Characteristics

A votal of 17 studies of 16,125 participants were published
between 2004 and 2015. Study characteristics are presented
in Table 1. Most studies were from peer-reviewed publica-
tions (N=11, 65%) rather than dissertations (26) and reports
(hoth N=3, 18%). Most studies were rated as high quality
(N=8, 47%), with fewer of moderate (N=5, 29%) and low
(N=4, 23%) quality. Arrest was the most frequently in-
vestigated recidivism outcome (N=12, 70%), followed by jail
(N=6, 35%), conviction (N=5, 29%), and charge (IN=2, 12%).
Recidivism was more frequently measured over a 12-month
period (N=11, 65%]} than over a period longer than 12 months
(M=6, 35%). Follow-up periods typically began after MEIC
enrollment {N=9, 53%) or after MHC exit (N=7, 41%).
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Sample characteristics are presented in Table 2. For one
multisite investigation, sample-level effect sizes could nocbe
computed and, consequently, aggregated descriptive statis-
tics are provided (15). Across samples, participants were an
average in their mid-30s and most were male. However,
racial composition varied widely across studies.

Effect Sizes

Poaled effect sizes are presented in Table 3. Results showed
a significant, negative, and small effect of MHC participation
on recidivism (d=-.20, 95% confidence interval [{CI]=-.29 to
-.10, p<.001). In addition, there was significant heteroge-
neity in this effect (Q=60.00, p<<.001, 1°=73.33), suggesting
the presence of a high degree of variability in effect size
across studies (44). Because high-quality nonrandomized
investigations may produce effect sizes similar to those of
randomized controlled trials (RCTs) (50), we included the
single RCT investigation in our overall effect size. Exclusion
of the RCT study did not change the direcion, magnitude, or
significance of results (d=-.22, CI=-.31 to -.13, p<<.001).

Moderator analyses showed that low-quality studies
preduced significant effects of MHC participation on
recidivism (d=—.35, CI=~.57 to -.13, p=.002). Moderate-
and high-quality studies produced only trending effects
(p values =.054). A follow-up length of 12 months produced
effects (d=-.19, CI=-.33 to -.08, p=.004} similar to those of
longer follow-up pericds (d=-.19, CI=-.34 to -.03, p=.016).
However, studies that measured recidivism after MHC exit
{d=-.26, CI=-.37 to -.15, p<.001) versus after enroliment
{p=.058) showed stronger effects on recidivism. For re-
cidivism outcome, we found significant effects of MHC
participation on charge (d=-.36, CI=-.52 to -.20, p<.001)
and jail time (d=-.36, CI=~.54 to -.19, p<.00L) but not on
arrest or conviction (p values =.161).

Follow-up analysis by both recidivism outcome and tim-
ing of follow-up showed a significant effect of MHC par-
ticipation on arrest when mezsured after MHC exit (d=-.18,
CI=-.29 to -.07, p=.002) but not after enrollment (p=.667).
Furthermore, the effect of MHC participation on jail time
was stronger when measured after exit (d=-.42, CI=-.68 to
-.16, p=.002) versus after enrollment (d=-.38, CI=-.74 to
-03, p=.035).

For publication bias, moderator analyses by publication
type showed that dissertations (d=-.33, CI=-.56 to -.10,
p=.006) yielded stronger effects than peer-reviewed publi-
cations {d=-.18, CI=-.32 to -.05, p=.008) and reports (d=-.12,
CI=-.22 to -.03, p=.013). Visual inspecticn of the funnel plot
showed little asymmetry and no studies in the lower quad-
rant of the plot, providing limited evidence of publication
bias. This was confirmed by Duval and Tweedie’s (48) trim-
and-fill method, which resulted in identical observed and
adjusted estimates. Similarly, results of the fail-safe N
showed that an additional 264 studies would be needed to
nullify the significant effect of MHC participation an re-
cidivism found in this analysis (4%). Taken together, findings
showed little evidence of publication bias.
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TABLE 2. Characteristics of samples in 17 studies included in a meta-analytic investigation of the effect on criminal recidivism of

mental health court {MHC} participation®

MHC group Comparison group
Maie Age White Male Age White

Study Year k NP N (9 M sD ) N {%) M 5D {6
Anestis and Carbonell {28} 2014 1 356 188 8% 35.42 1247 48 158 74 3545 1121 50
Bagwell {26} 2013 1 g0l 610 34 362 104 i3 291 24 nr 31
Christy et al. (27} 2005 1 217 11s 66 364 10.4 68 101 60 3786 963 58
Cosden et al. {16) 2005 3 235 137 43 nr 71 98 52 nr 71
Dirks-Linharst and Linhorst (177 2010 1 577 488 nr nr nr 89 nr nr nr
Ferguson et al, (20) 2008 1 436 218 64 nr 52 218 nr nr nr
Fradling (21) 2010 1 551 313 54 nr 84 218 59 nr 83
Hiday and Wales (11) 2013 1 1095 408 50 414 11.0 90 687 &3 407 ns 83
Kubiak et at. (22} 2015 2 150 105 69 nr 48 45 84 372 12.3 47
Lowder et al. {14} 2016 3 97 57 46 345 9.6 35 40 53 3605 935 38
McNiel and Binder {13} 2007 1 8237 170 74 373 110 32 8.067 78 379 1.0 41
Moore and Hiday (12 2006 1 265 B2 68 3565 nr 61 183 73 3008 nr 45
Morin {29} 2004 1 102 51 B0 398 137 53 51 nr 25.04 9.12 22
Roman (30} 2011 1 89 43 65 3693 1125 S4 46 a3 384 120 26
Rossman et al, {18} 2012 2 1128 584 62 3679 nr 7 564 61 3693 nr 7
Rossman et at. {18} 2012 2 606 303 76 348 nr 38 303 78 354 nr 41
Steadman et al. (151~ 2011 2 1,047 447 58 375 or 57 600 63 366 nr 59

2 rr, statistic not reported or could not be calculated for group

b Refers to total study sample size. Actual sample size for individual effect sizes (k) may vary

© Effect sizes could not be coded for site-level data.

DISCUSSION

MHCs have grown more prevalent across the United States
in the past decade (8). Although they are generally accepted
as one strategy to reduce the overrepresentation of adults
with mental illness in the criminal justice system, they are
not without controversy (51-55). For instance, MHCs have
been criticized as potentially obstructing defendants’ due
process rights (51,55,56). They also have been called a
stopgap for pervasive, structural problems, such as stigma
related to mental iliness or inadequate community mental
health resources (52,54). As a result of these critiques,
questions remain regarding their effectiveness. We con-
ducted a meta-analytic investigation of studies examining
the effectiveness of MHC participation on recidivism rela-
tive to treatment as usual. We also examined the extent to
which study-level factors attenuated effectiveness.

Overall, our findings indicate that MHC participation had
a modest effect on recidivism relative to traditional criminal
processing (d=-.20). Because we employed a strict intent-to-
treat approach, this finding likely represents a conservative
estimate (57). Specifically, previous research has demon-
strated that graduation from an MHC, as opposed to par-
ticipation more generally, is associated with better outcomes
(14,58). However, in practice, not every participant who
enrolls in an MHC will graduate. Rather than speaking to the
effectiveness of successful participation in an MHC, our
findings inform the overall effectiveness of MHCs as a ju-
dicial strategy to reduce the number of adults with mental
illnesses who are returning to the criminal justice system.

Our findings suggest a need for research examining
strategies (for example, more frequent status hearings and
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intensive case management) to encourage participant en-
gagement in MHCs. Indeed, there has been limited in-
vestigation of features of MHC participation beyond
graduation status that may contribute to reduced recidivism
(59-61). Furthermore, addressing the criminogenic risks and
needs (for example, financial resources, housing, and pro-
criminal attitudes) of MHC participants may contribute to
greater reductions in recidivism (62), although the extent to
which these crizrinogenic risks and needs are addressed in
MHC case management and supervision is unknown,

Individual studies have produced significant effects of
MHC participation on conviction and arrest outcomes.
However, results from moderator analyses showed small
effects of MHC participation on either outcome, especially
when measured after MHC enrollment. Rather, MHC par-
ticipation appeared to be most effective at decreasing jail
time after exit from the MHC. These findings suggest that
MHCs may be most effective as a harm reduction in-
tervention. Specifically, given the already high rates of
reoffending in this population (3), it may not be realistic to
expect complete desistance from criminal activity among
MHC participants. Rather, MHC participation may be a
means to mitigate the severity of future offending (that is, jail
time associated with a new offense).

Length of follow-up did not moderate the effect of MHC
participation, suggesting sustained reductions in recidivism
over time. To date, only one study has examined long-term
recidivism outcomes, finding that 53.9% of participants were
rearrested in a five-year period (58). However, that study did
not include a comparison group of offenders undergo-
ing traditional criminal justice processing. We also found
stronger effects when recidivism was measured afer exit

ps.psychiatreonlineorg 5
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TABLE 3. Effect sizes for the effectivenass of mental health courts on recidivism in a meta-analysis

of data from 17 studies

155

MHCs, including improved
measurement of recidivism

Total and use of appropriate ana-
Effect size K N°  d SE  95%CrF [ Gi-v? 1 pytic strategies (66). For ex-
Overall 17 18036 -20 05 -29to -10 -3.96** 6£J.00** 7333  ample, the dichotomization
EyAreCidmsm 12 7625 -10 07 -23tc .04 -140 6617 B3.38 of recidivism measures (for
rrest \ -1 . —-231tc . -1 174 . :
Charge 2 8334 -36 08 -52tc -20 -448% 61 <01 examﬁle’ any arrest: yes, no)
Conviction 5 2127 -1l 10 -32to 0% -116 1383~ 7108 has the potential to restrict
Jail 6 2089 -35 09 -54to-19 -403*+ 1618 69.09 response range and to bias
By study quality results (67). When count var-
Low 4 1717 -35 11 -57to-13 314+ 906* 6650 iables are used (for example,
Meoderate 5 1637 -20 10 -40to 01 -1.50f 1584 7474 number of a:res‘s)’ their dis-
High 8 12682 -13 07 -26t0.002 -192f  2726*" 7432 kol properties must be
Eygngth ?nf folowu 11 472 -19 07 -33 06 -291% 3754+ 7315 assessed prior (o analysis. Al-
months - -. . - to ~. -z, . . -

>12 months 6 11314 -19 08 —-34to-03 -241r 2157+ 7gg2 ‘Noush a growing number of
o studies have employed Poisson-

By timing of follow-up 1 ion ( 1
After erroliment 9 4836 -15 08 -30t 005 -180t 4572+ g250 1SS Tegression {lor example,
Afer exit 7 10078 -26 06 -37to-15 -466*+ 1144t 4757  Regative binomial, Poisson,
By publication type and zerc-inflated models)l to
Peer-reviewed publication 11 12774 -1B 07 -32to -.05 -2.55* 4485 7770 model count data, effect sizes
Report 3 2170 ~12 .05 -22t0 -.03 -249* 228 1241 are not consistently reported,

Dissertation 31092 -33 12 -56t0-10 -277%% 3852 4318

Qur findings should be

2 Number of effect sizes

& poolaed sample size for mean effact sizes When specific sample sizes for analyses were not reparted in the ariginal

study, the study sample size was used.
€ Far mean affect size
9 Chi-square homogereity test
? Degree of hetercgeneity
*p< 05, **p< 01, ***p<.00L to< 10

from the MHC versus after enrollment, which may reflect
the intensive community monitoring of MHC participants
and the widespread practice of using jail as a sanction for
norcampliance (4,63).

Qur findings raise a broader question regarding the types
of improvements MHC participants should be expected to
make during—and after~MHC participation. Future MHC
research should adapt practices from an implementation
stience framework to examine the extent to which MHCs
achieve key service outcomes—such as service referrals and
engagement—and the extent to which these outcomes con-
tribute to participant outcomes, such as improved psycho-
social functioning and decreased recidivism (64). These
investigations are critical to understanding how MHCs
aperate, what contributes to their effectiveness, and the
extent to which short-term gains in treatment and service
utilization result in long-term improvements in community
functicning.

Finally, although we found limited evidence of publica-
tion bias, we observed a moderating effect of study quality,
with lower-quality studies yielding higher effect sizes. Of
note, few RCTs have been conducted in MHCs (16). Al-
though some concerns have been raised regarding the use of
RCTs to evaluate MHCs for reasons of procedural fairness
(27), RCTs have been used successfully to evaluate other
diversion strategies, including drug courts (65). Qur findings
highlight the need for increased rigor in evaluations of
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considered along with sev-
eral limitations. First, our
literature search facused on
published studies and re-
ports conducted by external
researchers. We did not in-
clude data resulting from
internal evaluations, which may have excluded potential
data sources. Nevertheless, our findings showed little evi-
dence of publication bias. In addition, when means and
standard deviations were used to calculate standardized
mean differences, rarely could we determine whether
distributions of recidivism variables met normality as-
sumptions. When studies reported proper effect sizes for
Poisson-class models (that is, incidence rate ratios), these
could not be included in the meta-analysis because of our
use of the standardized mean difference. Instead, we coded
odds ratios from comparisons of dichotomous outeomes,
reducing effect sizes for two studies (12,14). Finally, we
could not investigate participant-level sources of effect size
variability because of inconsistent reporting across studies,
and although we investigated study-level moderators, we
were unable to use meta-regression strategies to quantify
these effects. These are important directions for future
research.

CONCLUSIONS

Qur findings support the effectiveness of MFCs in reducing
recidivism but also highlight important directions for future
research. In particular, although more methodologically rig-
orous research on the effectiveness of MHCs is needed, there
is perhaps a greater need for research into the mechanisms
through which MHCs contribute (or not) to reductions in
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recidivism. Few studies have examined components of MHCs
associated with improved participant outcomes, which is
likely attributable to the limited knowledge of how MHCs
operate across sites. However, examining variability in the
design and operation of U.5. MHCs is critical to informing
recommendations to improve their effectiveness.

AUTHOR AND ARTICLE INFORMATION

The authors were with the Departmant of Psychology. North Carolina
State University, Raleigh, at the time of the study. Dr. Lowder is now with
the School of Pubiic and Environmental Affairs, Indiana University,
Indianapolis. Dr. Rade is now with the Department of Psychology.
School of Behavior Sciences and Education, Penn State Harrisburg,
Middlatown, Send correspondence to Dr. Lowder (e-mail: elowder@iu,
edu}.

The authors thank the following members cf the study team for their
research assistance. Daniel J. Baucom, B A, Betsy Neill, BA. Kayia Duncan,
B.A, Emily A, Suiter, B.A, and Melissa A. Truelove, BA.

The authors report no financial relationships with commercial interests.

Received March 4, 2017, revision received May 18, 2017; accepted June
16, 2017; published cnline August 15, 2017,

REFERENCES
1. James DJ, Glaze LE: Mental Healch Probiems of Prison and Jail
Inmates. Washington, DC, US Department of Justice, Office of
Justice Programs, Bureau of Justice Statistics, 2006
2. Steadman HJ, Osher FC, Robbins PC, et al: Prevalence of serious
mental ilness among jail trnates. Psychiatric Services 60:761-753,
2009
3. Baillargeon J, Binswanger L&, Penn JV, et al: Psychiatric disorders
and repeat incarcerations: the revolving prison door. American
Journal of Psychiatry 164:103-109, 2009
4. Redlich AD, Steadman HJ, Monahan J, et al: Patterns of practice
in menta! health courts: a national survey. Law and Human Be-
havior 30:347-362, 2006
5. Steadman HJ, Redlich AD, Griffin P, et al: From referral to dis-
position: case processing in seven mental health courts. Behavioral
Sciences and the Law 23;215-226, 2005
6. Wolff N, Fabrikant N, Belenko S: Mental health courts and their
selection processes: modeling variation for consistency. Law and
Human Behaviar 35:402-412, 2011
7. Thompsan M, Osher FC, Tomasini-JToshi D: Improving Responses
to People With Mental Illness: The Essential Elements of a Mental
Health Court. New York, Council of State Governments Justice
Center, 2008
8. Adult Menta! Health Treatrment Courts Database. Rockville, Md,
Substance Abuse and Mental Health Services Administration,
GAINS Center for Behavioral Health and Justice Transformation,
2015. http://gainscenter.samhsa.gov/grant_programs/adultmhc.asp
9. Herinckx HA, Swart 5C, Ama 5M, et al: Rearrest and linkage to
mental health services among clients of the Clark County mental
health court program. Psychiatric Services 56:853-837, 2005
10. Hiday VA, Ray B: Arrests two years after exiting a well-established
mental health court. Psychiatric Services 61:443-468, 2010
11. Hiday VA, Wales HW, Ray B: Effectiveness of a short-term mental
health court: criminal recidivism one year postexit. Law and Hu-
man Behavior 37:401-411, 2013
[2. Moore ME, Hiday VA: Mental health court outcomes: a compar-
tson of re-arrest and re-arrest severicy berween mental health
court and traditional court participants. Law and Human Behavior
30:659-674, 2006
13. McNiel DE, Binder RL: Effectiveness of a mental health court in
reducing criminal recidivism and violence. American Journal of
Psychiatry 164:1393-1403, 2007

F§ in Advance

14,

16.

17.

18.

19

20,

24,

25

26.

27.

28,

9.

30.

3L

32.

33.

34,

156

LOWDER 27 al,

Lowder EM, Desmarais SL, Baucom DJ: Recidivism foilowing
mental health court exit: between and within-group comparisons.
Law and Human Behavior 40:118-127, 2016

. Steadman HJ, Redlich A, Callahan L, et al: Effect of mental health

courts on arrests and jail days: a multisite study. Archives of
General Psychiatry 68:167-172, 2011

Cosden B, Ellens J, Schrell J, et al: Efficacy of a Mental Health
Treatment Court with nssertive community treatment Behavioral
Sciences and the Law 23:199-214, 2005

Dirks-Linhorst PA, Linhorst DM: Recidivism outcomes for sub-
urban mental health couvrt defendants. American Journal of
Criminal Justice 37:76-91, 2012

Rossman SB, Willison JB, Mallik-Kene K, et al: Criminal Justice
Interventions for Offenders With Mental Illsess: Evaluation of Mental
Health Courts in Bronx and Brooklyn, New York. Washington,
DC, Urban Institute, 2012, http://www.urban.org/publications/
412603.html

Sarteschi CM, Vaughn MG, Kim K; Assessing the effectiveness of
mental health courts: a quanticative review. Journal of Criminal
Justice 3y:12-20, 2011

Perguson A, Hornby H, Zeller D: Qutcomes From the Last Fron-
tier: An Evaluation of the Anchorage Mental Health Court.
South Portland, ME, Hornby Zeller Associates, Enc, 2008, http://
hornbyzeller.com/wp-content/uploads/2013/11/ACRP-Report-
FINAL.pdE

. Prailing K: How mental health courts function: outcomes and obser-

vatons. International Journal of Law and Psychiatry 33:207-213, 2010

. Kubiak §, Reddy I, Comartin E, et al: Cost analysis of long-term

outcomes of an urban mental health court. Evaluation and Pro-
gram Planning 52:95-106, 2015

. Liberati A, Altman DG, Tetzlaff J, et ak: The PRISMA staternent for

reporting systeratic reviews and meta-analyses of studies that
evaluate health care interventions: explanation and elaboration,
PLoS Medicine 6:e1000100, 2009

Moher D, Liberas A, Tetzlaff J, et al: Preferred reporting items for
systematic reviews and meta-analyses: the PRISMA statement.
PL0S Medicine 4:21000097, 2009

Trupin E, Richards H: Seattle’s mental health courts: early indi-
cators of effectiveness. International Journal of Law and Psychi-
atry 26:33-53, 2003

Bagwell M: Daes Riverside Mental Health Court reduce re-arrest
among mentally ill offenders? Dactoral dissertation. Los Angeles,
Alliant [nternational University, California School of Forensic
Studies, 2013. hitp://search.proquest.com/decview/1468679307
Christy A, Poythress NG, Boothroyd RA, et al: Evaluating the ef-
ficiency and community safety geals of the Broward County Mental
Health Court. Behavioral Sciences and the Law 23:227-243, 2005
Anestis JC, Carbonell JL: Stopping the revolving door: effective-
ness of mental health court in reducing recidivism by mentally ill
offenders. Psychiatric Services 65:1105-~1112, 2014

Morin ML: Effects of Criminal Court-Ordered Mental Health
Treatment on Offender Jail Term and Recidivism. Doctoral dis-
sertation. Minneapolis, Capella Universicy, 2004

Roman DE: Examining Offender Recidivism and Severity of Of-
fenses in a Mental Health Court. Doctoral dissertation. Prescott
Valley, Ariz, Northcentral University, School of Psychology, 2011
Deeks JJ, Dinnes J, D'Amico R, et al: Evaluating non-randomised
intervention studies. Health Technology Assessment 7:1-173,
2003

Methodology Checklist 3; Cchort Studies. Edinburgh, Scottish
Intercollegiate Guidelines Network, 2015, www.sign.ac.uk
Thomas BH, Ciliska D, Dabbins M, et al: A process for systemat-
ically reviewing the literature: providing the research evidence for
public health nursing interventions. Worldviews on Evidence-
Based Nursing 1:176-184, 2004

Cohen I: Statistical Power Analysis for the Behavioral Sciences,
2nd ed. Hillsdale, NJ, Routledge, 1988

ps.psychiatryonline.org 7



EFF=CTIVEMESS OF MENTAL HEALTH COURTS I REDLCING RECIDIVISM

35

36.

37,

38.

39,

40.

41,

42.

43,

4.

45,

46.

49,

49.

5L

Landis IR, Koch GG: The measurement of cbserver agreement for
categorical data. Biometrics 33:159-174, 1977

Ciccherti D, Bronen R, Spencer §, et al: Rating scales, scales of
measurement, issues of reliability: resolving some critical issues for
clinicians and researchers. Journal of Nervous and Mental Disease
194;557-564, 2006

Higgins JPT, Green S: Cochrane Handbook for Systematic Re-
views of Interventions, 5..0. London, Cochrane Collaboradion,
2011 www.handbook.cachrane.org

Borenstein M, Rothstein H, Cohen I; Comprehensive Meta-Analysis:
A Computer Program for Research Synthesis. Englewood, NJ,
Biostat, 1999

Borenstein M, Hedges LV, Higmins JPT, et al: A basic introduction
to fixed-effect and random-effects models for meta-analysis. Re-
search Synthesis Methods 1:97-111, 2010

Hedges LV, Vevea JL: Fixed- and random-eflects models in meta-
analysis. Psychological Methods 3:486-504, 1998

Cooper HM: Synthesizing Research: A Guide for Literature Re-
views, 3rd ed. Thousand Qaks, CA, Sage, 1998

Huedo-Medina T8, Sdnchez-Meea J, Marin-Martinez F, et al:
Assessing heterogeneity in meta-analysis: Q statistic or 12 index?
Psychological Methods 11:193-206, 2006

Higgins JPT, Thompson SG: Quantifying heterogeneity in a meta-
analysis. Statistics in Medicine 21:1539-1558, 2002

Higgins JPT, Thompsan SG, Deeks 1J, et al: Measuring inconsistency
in meta-analyses. BMJ 327:557-560, 2003

Sterne JAC, Egger M: Funnel plots for detecting bias in meta-
analysis: guidelines on choice of axis. Journal of Clinical Epide-
miology 54:1046-1055, 2001

Light R}, Pillemer DB: Summing Up: The Science of Reviewing
Research, Highlighting Ed. Cambridge, MA, Harvard University
Press, 1984

. Terrin N, S¢hmid CH, Lau J: In an empirical evaluaton of the

funnel plot, researchers could not visually identify publication
bias. Journal of Clinical Epidemiology 58:894-501, 2005

Duval 5, Tweedie R: Trim and fill: a simple funnel-plo-based
method of testing and adjusting for publicaton bias in meta-
analysis. Biometrics 56:455-463, 2000

Rosenthal R: The file drawer problem and tolerance for null re-
suits, Psychological Bulletin 86:633-641, 1979

. Shrier I, Boivin J-F, Steele RJ, et al: Should meta-analyses of in-

terventions include observational smdies in addition to random-
ized controlled trials? A critcal examination of underlying principles.
American Journa! of Epidemiclogy 166:1203-120%, 2007
Erickson SK, Campbell A, Steven Lamberti J: Variations in mental
health ¢ourts: challenges, opportunities, and a call for caution.
Community Mental Health Journal 42:335-344, 2006

8 ps psychiatryonline.crg

52,

53

54,

56.

58

59,

60.

61

62.

63.

64,

66.

67.

157

Seltzer T: Mental health courts: 4 misguided atternpt to address the
criminal justice system's unfair treatment of people with mental
Hinesses. Psychology, Public Policy, end Law 11:570-586, 2005
Watson A, Hanrshan P, Luchins D, et al: Mental health courts and
the complex issue of mentally ill offenders. Psychiatric Services 52:
477-481, 2001

Stefan S, Winick BJ: A dialogue on mental health courts. Psy-
chology, Public Pelicy, and Law 11:507-526, 2005

. Almgquist L, Dodd E: Menta} Health Courts: A Guide to Research-

Informed Policy and Practice. New York, Council of State Gov-
ernments, Justice Center, 2009

Watson A, Luchins D, Hanrzhan P, et al: Mental health court:
promises and limitations. Journal of the American Academy of
Psychiatry and the Law 28:476-432, 2000

. Gupra SK: Intention-to-treat concept: a review. Perspectives in

Clinical Research 2:109-112, 2011

Ray B: Long-term recidivism of mental health court defendants.
Internadonal Journal of Law and Psychiatry 37:448-454, 2014
Gottfried E, Carbonell J, Miller L: The impact of judge-defendant
communication on mental health court outcomes. International
Journal of Law and Psychiatry 37:253-259, 2014

Han W, Redlich AD: The impact of community treatment on re-
cidivism among mental health court participants. Psychiatic
Services §7:394-390, 2016

Keator KJ, Callahan L, Steadman HJ, et al: The impact of treat-
ment on the public safety outcomes of mental! health court par-
tcipants. American Behavioral Scientist 57:231-243, 2013
Campbell MA, Canales DD, Wei R, et al: Multidimensional eval-
wation of a mental health court: adherence o the risk-need-
responsivity model. Law and Human Behavior 39:489-502, 2015
Redlich AD, Steadman HJ, Monahan J, et al: The second gener-
ation of mental health courts. Psychology, Public Pelicy, and Law
11:527-538, 2005

Proctor EK, Landsverk J, Aarons G, et al: Unplementation research in
menta] health services: an emerging science with conceptual, meth-
odological, and training challenges. Administraton and Policy in
Mental Health and Mental Health Services Research 36:24-34, 2009

. Wilson DB, Mitchell O, MacKenzie DL: A systematic review of

drug court effects on recidivism. Journal of Experimental Crimi-
nology 2:459-487, 2006

Walters GD: Using Poisson class regression to analyze count data
in correctional and forensic psychology: a relatively old solution
to a relatively new problem. Criminal Justice and Behavior 34:
1559-1574, 2007

MacCallum RC, Zhang 8, Preacher KJ, et al: On the practice of
dichotomization of quantitative variables. Psychological Methods
7:19-40, 2002

FS in Advance






PARTICIPANT ACCOUNTABILITY
1 In-Program Reoffending — The incidence of in-program reoffending {i.c.,

whether an arrest occurred, yes or no). In-program reoffending is defined as an

arrest that results in the offender being formally charged (excluding traffic citations other
than DUT) and which occurs between admission and exit. While the dale of arrest must
fall between the entry date and exit date, the charge date may come after the participant
 has exited the program. This measure serves as an important measure of offender
compliance and the level of supervision received, hence, an indicator for
public safety.

Attendance at Scheduled Judicial Status Hearings — The pereent of scheduled
2 judicial status hearings attended by the participant. The performance measure
reflects the level of judicial supervision for each participant.

Attendance at Scheduled Therapeutic Sessions —- The percent of scheduled
3 therapeutic sessions {defined as services to address mental health and/or substance

abuse problems) attended. Therapeutic treatment is an essential element of MHCs.

SOCIAL FUNCTIONING
q Living Arrangemesnt — Tracks the progress of MHC participants toward

securing a stable living arrangement. Specifically, the percent of participants
who are homeless or not at exit, by living status at entry. Adequate housing is a

prerequisite for treatment effectiveness.

CASE PROCESSING
5 Retention — The percent of participants admitted to the MHC during the same

time frame, who exit the program by one of the following means: Successful
completion, administrative closure, voluntary withdrawal while in compliance, discharge,
transfer, and failure/termination. Retention is important in MHCs because it is critical that

participants receive treatment and supervision of long enough -duration to affect change.
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Time from Arrest to Referral — The average length of time between a
6 participant’s arrest and referral to MHC. While the referral process is not entirely
under the court’s control, it is an important compenent in obtaining relevant and timely
information, This is especially true when offenders who are mentally iil are incarcerated
and are at risk for decompensation.

Time from Referral to Admission — The average length of time between the
7 referral to MHC and when the participant was accepted into the program. The
span of time between referral and admission is an important part of controlling the length
of time it takes to get a participant into treatment. This measure will help the court
identify inefficiencies in the screening and qualification process.

Total Time in Program — The average length of time between a participant’s
8 admission into the MHC and permanent exit. [f this time span is very short,
participants may not be receiving enough treatment and care to affect long term
improvement. If it is very long, courts may be devoting too great a share of their

resources to difficult cases, denying opportunities to other potential participants.

COLLABORATION

9 Team Collaboration — The percentage of time that information relevant for

discussion at the pre-docket meeting is available to the team. This provides a
gauge to the court of the level of collaboration across the entire MHC team and allows
for the identification of gaps in information sharing. With this measure, courts can
investigate a lack of resources or lack of commitment by individuals/agencies. This is
NOT a measure of attendance at pre-docket meetings.

Agency Collaboration — The percentage of time that a MHC representative
10 was notified within 24 and 48 hours that a participant in the program was
arrested. This measure assesses the timeliness of the basic communication flow between
corrections (jail) and the MHC program so that services and medication are maintained
during time spent in detention. Effective inter-agency collaboration will improve the

effectiveness of the MHC and its operations.
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INDIVIDUALIZED AND APPROPRIATE TREATMENT
1 1 Need-Based Treatment and Supervision — The goal of this measure is to

align participants’ diagnosis and criminogenic risk with the appropriate

treatment and service dosage. The measure provides courts with an indicator of whether
the resources available for supervision and treatment are allocated based on need.
Operationally, it measures the percentage of participants who receive the highest (and
alternatively lowest) level of services and supervision and whether those are the same
participants who are designated as having highest (and lowest) needs. Achieving this
will provide the necessary balance for effective use of tax payer money, ensuring public
safety, and improving the welfare of the participant using need-based, individualized, and

appropriate treatment.

PROCEDURAL FAIRNESS
1 2 Participant-Level Satisfuction — Perceived faimess of the program by the

participant as expressed in a short 3-question survey. Research indicates

that the perception of faimess is often more important than the actual outcome of the
case (see e.g., procedural justice) making this measure important in gauging the

perception of the participant.

AFTERCARE/POST-EXIT TRANSITION
1 3 Participant Preparation for Transition — Percent of correct responses

by the participant identifying sources of assistance (e.g., for medication or

mental health symptoms) to be used after exiting the program. This measure provides
the MHC with an assessment of whether participants are prepared for their transition by
ensuring that needed treatment and services will remain available and accessible after
their court supervision concludes.

Post-Program Recidivism — Percentage of participants who reotfended
14 within bwo years after exiting the MHC. This performance measure is an
important measure of the lasting outcomes of the court’s program as well as public safety.
It captures longer-term outcomes, as compared to Measure 1 “In-Program Reoffending,”

and is thus reflective of the effectiveness of the program.


















167

UNDERSTANDING THE COMMUNITY’S BEHAVIORAL HEALTH NEEDS

To devalop a systems-wide strategy for a continuum of behavioral health diversion interventions, iocal leaders must identify
the people who have bghavioral heatth needs in the criminal justice system, how they flow through the criminal Justice systam,
and the gaps in community-basad treatment and suppart services for this population. Identifying these needs and gaps can be
accemplished by concucting comprahensive Grocess analyses and invertorying any existing sarvices and supports for people
who have behavioral health needs. Local leaders should also consider engaging stakeholders in both the criminal justice

and behaviora! health systems, as well as people whe have lived experiences, in discussions and efforts such as collecting
baseline dats on programs and practices geared t pecple who have behavioral nealtn neads in the criminal justice systam.™®

Additional data coflected from law enforcement, pretrial sarviges, courts, iail facilities, health providers, and hausing
continuums of care ¢an be Used fo analyze the numbar of peaple who have mental ilinesses, substance use disordars, and
co-eceurring filnasses and how this populalion moves thraugh the system. This type of data araiysis can reveal potential areas
where are or more diversion intarventions are needed as part of an overarching strategy. For example. an anzlysis of data
may revea that too many pecple with low ievel offenses but who have significant behaviore! health needs are being booked
Inta the jall. in this instarce, focal leadars may consider implementing a pra-booking diversion intarvention that connacts this
nopulation to community-based mzntal heaith and substance use disorder services as part of thelr systems-wide strategy.

Often, leaders realize the nead for a more comprshensive strategy when they determine that individual programs are nat
efficientty meeting the needs of their community. When tnis occurs, it is critical to have data and information from both
criminal justice and behavioral health systems so these leaders can begin to rethink coordination across the multiple systams,
in fact, while  comprebensive systems-wide diversion siratagy wouid ideally begin before any programs or practices are
implemented, communities that have already implemented individual diversicn programs (such as a co-responder model or a
mentat heaith court) without a formal diversion strategy in place still have plenty of opportunities to buitd upon thase programs
to devalop thelr strategy. In thase instances, local lgaders should conduct a gap analyais to examine the existing diversion
intervention(s;, assess what needs are not being met by these interventions based cn data anc information collectad, and
determine where any addit:onal diversion interventiors can be implemented.

When leaders have & clear understanding of the community's naeds and gaps in treatment and services, they are better
pusitioned to develop a systems-wide diversion strategy that inciudas diversion inferventicns at multiple poinis in the criminal
justice system. This process can help a jurisdiction ensure resourcas are aligned correstly to maximize intendad goals, both
thrpugh sustaining successful interventions and fifling gaps.

OPPORTUNITIES FOR BEHAVIORAL HEALTH DIVERSION

Like many systems, a local community's criminal justice system is a sst of connacted parts consisting of different agencies.
Each of these agancies (.., law enforcement, courts, pratrial services, and jails) has opportunities to impiement behavieral
heaith diversion interventions at their respective points in the criminal justice systam. Too offen, however, these intarventions
operate as stand-alone programs in isclation of one another, and are pot implemented in cocrdination with the interventions
that can ocour in other parts of the system. As & result, many communitias find that these individuat interventions—while
effective for the peonle they rezah—do not produce the desires results of reducing the overall number of people who have
benaviorai health needs in their criminal justice system,

When this occurs, lgadears snould conduct an analysis of the bshaviarai health and criminal justice systems to help identify
which agencies have the rescurces and best cpportunities to implement coardinaied behavioral health civersion interventions
and engage new stakehoiders from the different agencies to thirk through the communities’ goals far behavioral health
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Implementing Intercept 0

Police Strategies
Proactive police response
with disadvantaged and
vulnerable pcpulations are a
unique methad of diverting
individuals frem the criminal
justice system. Proactive
police response models

. Cxisis Response .
Crisis rasponse models
provide short-tarm help
to individuals who are
experiencing behavicral
nealth crisis and can divert
individuals from the griminal
justice system. Crisis

response models include: include:
* Certified Community + Crisis intervention
Behavioral Health Teams
Clinics » Homefess Qutreach
« Crisis Care Teams Teams
- Crisis Response + Serial Inebriate
Centers Programs
Mabile Crisis Teams - Systemwicde Mental
Assessment Response
Team

Sequential Intercept Model as a Strategic
Planning Tool

The Sequential Intercept Model is most effective when

used as a community strategic planning tool ta assess
available resources, determine gaps in services, and plan fer
community change. These activities are best accomplished
by a team of stakehoiders that cross over muitiple systems,
including mental health, substance use, law enforcement,
pretrial services, courts, jails, community corrections, housing,
health, social services, people with fived experiences, family
members, and many others. Employed as a strategic planning
tool, communities can use the Sequential Intercept Model tor

1. Develep a comprehensive picture of how people with
mental and substance use disorders flow through the
criminal justice systam along six distinct intercept points:
(0y Community Services, {1) Law Enfarcement, (2} Initial
Detention and Initial Court Hearings, (3) Jails and Courts,
{4) Reentry, and (5) Community Corrections

2. |dentify gaps, resources, and cpportunities at each
intercept for adults with mental and substance use
disorders

3. Develop priorities for action designed to imorove system
and service level responses for adulis with mental and
substance use disorders

Policy Rescarch Associates

We are a national leader in behavioral health services research
and its applicaticn to social change. Since 1887, we have
assisted over 200 cemrnunities nationwide through a broad
range of servicas to guide policy and practice.

We cenduct meaningful, guality work through evaluation and
research, technical assistance and training, and facilitation
and event planning to improve the lives of people who are
disadvantaged. We strive to make an impact in tha field and
promote a positive work environment.

@ @_PolicyRasearch

@ /PolicyResearchAssaociates/

345 Delaware Ave
Delmar, NY 12054
p.{518) 439-7415
e. pra@prainc.com
www.prainc.com
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History and Impact of the Sequential Inte rcepthdél E

The Sequential intercept Mede! (SIM) was developed aver several years in the
early 2000s by Mark Muretz. MD and Patricia A Grilfin, PhD, along with Henry J
Sieadrran, PhD, of Palicy Research Associates, Inc The SiM was develtped asa
cenzeatal model 1o nlerm comrmunty-oased responses 6 the invelverrent of
people with mental and substance usa disorders in the cnmina justcs system

After years of refingrment and tesiing, severaj versions af the mocel 2marger! The
Tirear” depreharn of the madel found o this gubhcation was fust conceptuabzed
ty Or. Steadman ¢f FRA v Z0G4" through ius teadership of a Nahicnal Instuute of
Memal Heahth-funded Smalt Business Innovatve Research (S8IR) grant awaided
to PRA The hngar SIM meuel was first cubhisied oy FRA -0 2005 through its
COMTacs 'c cperate the GAIMS Canter on dehall of the Substance Atuse ang
Mantal Health Sennces Acminisualion (SAMBSA] Tha filter” anc e.ch ng
dace” varsiens of the mede! wem formally ininduced in 3 2526 3 n the pee:-
reaened (curnaf Psyeiatie Seraces avlboed by Drs Muraiz ang Seine A il
fustery ef the dovsicpmrent M can se found @ the Dok The Sequennal

ot Meietard Crmird! Justice Pometng Commuridy Atsrran
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Statement of Victor V. Davis, Chief of Staff, on behalf of Leslie C. Cooper, Director,
Pretrial Services Agency for the District of Columbia
Before the
District of Columbia Advisory Committee

BRIEFING ON MENTAL HEALTH, HOMELESSNESS AND THE MENTAL HEALTH
COMMUNITY COURT IN THE DISTRICT OF COLUMBIA

Thursday, November 7, 2019

Good afternoon, Chairman Malcolm and members of the Committee. It is my privilege to appear
before you today to share the experience of the Pretrial Services Agency for the District of
Columbia, or “PSA”, in working with criminal justice involved individuals with mental health
needs.

First let me share PSA’s role in the DC justice system. PSA assists judicial officers in both the
Superior Court of the District of Columbia and the United States District Court for the District of
Columbia by conducting a risk assessment for every arrested person who will be presented in
court and formulating release or detention recommendations based upon the arrestee’s
demographic information, criminal history, and substance use and/or mental health information.
For defendants who are placed on conditional release pending trial, PSA provides supervision
and treatment services that reasonably assure that they return to court and do not engage in
criminal activity pending their trial and/or sentencing. In Washington, DC, over 90% of
defendants are released pretrial without a financial bond. The vast majority of defendants who
are not released pending trial are detained under one or more provisions of DC’s preventive
detention statute and no one is detained as a result of a financial bond that he/she cannot meet.

As reported in our FY 2020 budget, PSA has responsibility for over 17,000 defendants each year
and an average of 4,232 individuals on any given day. PSA’s current caseloads include
individuals being supervised on a full range of charges, from misdemeanor property offenses to
felony murder. On average, defendants remain under supervision for 100 days.

B

PSA administers evidence-based and data informed risk assessment and supervision practices to
identify factors related to pretrial misconduct and maximize the likelihood of arrest-free behavior
and court appearance during the pretrial period. PSA’s case management strategies are designed
to increase the likelihood that supervised defendants make all scheduled court appearances and
remain arrest-free during the pretrial period. All of PSA’s release conditions are court-ordered
and are designed to target and mitigate each defendant’s assessed risk. Our supervision
approaches include routine contact with a Pretrial Services Officer, notification of upcoming
court dates, electronic monitoring, drug testing, and substance use disorder and/or mental health
assessments and appropriate treatment, as indicated. Our substance use disorder treatment
services, which are provided as a supplement to our supervision services, include intensive
outpatient and residential treatment, primarily funded through PSA’s appropriation.
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The efficacy of PSA’s supervision strategies for defendants is demonstrated by the results that
we see. For our supervised population, over the past five years, about 88% of released defendants
have made all scheduled court appearances and remained arrest free while in the community
pending trial. Of those rearrested, only about 1% were arrested for a violent crime while in the
community. In addition, about 88% of released defendants remained on pretrial release while
their cases were pending without a revocation of release due to non-compliance.

The prevalence of mental health issues among PSA defendants is based on self-reported mental
health status during the diagnostic interview, by mental health assessments completed by
District's Department of Behavioral Health (DBH), or by PSA’s Social Services and Assessment
Center (SSAC).

Since FY 2015, an average of 15% of defendants have self-reported a mental health condition.
Comparatively, although defendants with mental health illnesses account for only 15% of PSA’s
total population, 62% are assessed to pose high or very high risk of rearrest or failure to appear
in court, compared with 31% of defendants with no mental illnesses.

Defendants with mental illness pose a disproportionate risk among our supervised population;
presenting extraordinary challenge and requiring significantly more resources. According to
Pretrial Services Officers, defendants with mental health conditions, especially those with severe
mental illnesses, are more likely than the average defendant to miss their court date, refuse
treatment, or get “stepped back” during the pretrial period. Defendants with mental health
conditions also require significantly more effort to maintain contact; additional time and energy
is needed to maintain outreach, such as collaboration with Assertive Community Treatment
{ACT) teams to keep in contact with defendants suffering from severe mental illnesses.

PSA provides specialized supervision to defendants with severe mental health disorders through
the Specialized Supervision Unit (SSU). The SSU relies almost exclusively on DBH to provide
services for these individuals. In FY 2019, about 4% of PSA defendants who were assessed with
severe mental illness were enrolled in the SSU and all SSU defendants were connected to DBH
or a similar entity in order to address their mental health needs. Defendants who are not DC
residents are connected to similar mental health organizations in Maryland and Virginia. In
addition to connecting defendants to community services, PSA also utilizes a contractor to
provide a limited number of services to eligible defendants. Since FY 2016, PSA has added an
additional SSU staffing team to serve this population.

Since 2007, PSA has supported the Mental Health Community Court (MHCC), which is a
partnership among the DC Superior Court, United States Attorney’s Office for the District of
Columbia, Office of the Attorney General for the District of Columbia, local defense bar and
PSA to provide an altemative to traditional case processing for defendants with mental health
issues. The MHCC addresses some of the issues related to the increased numbers of mentally ill
persons within the justice system and offers deferred prosecution and amended sentencing
agreements to eligible defendants. We assess and recommend eligible defendants for
participation, provide close supervision and connection to mental health and substance use
disorder treatment, and report compliance to the Court.
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We appreciate the work of the Committee in examining this important issue and the opportunity
to share PSA’s experience in working with these individuals to support public safety within the
District of Columbia.
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Questions for Department of Behavioral Health
Mental Health, Mental Health Courts, and Criminal Justice

Do you have data available on the long-term tracking of the number of individuals who
use/have used DBH services and have been previously enrolled in a mental health court
program?

Dr. David Freedman, the Chief Clinical Officer at Community Connections in D.C.,
describes the redistribution of funds once provided by DBH to the Options program to
“all of the providers in the city”, which resulted in the discontinuation of the Options
program. Even though this decision was made five years ago, do you have any insight
into why this redistribution of funds occurred and has the issue been re-visited since
then?

Does DBH have any recommendations or future plans to address issues such as pre-arrest
and post-release homelessness among persons with a mental health diagnosis?

. What proactive measures does DBH take to help individuals with mental health
diagnoses before they enter the criminal justice system? Is there any data on the
effectiveness of these programs?

What procedures or methods do you use to review the effectiveness of your service
programs or grants that target individuals with mental illness and who may be criminally
involved?

How does DBH conduct first-responder situations? For example: If I report someone who
[ believe to be needing psychological help, how would DBH go about responding to the
situation?

If additional resources (monetary or personnel) were available to DBH what would be

your priorities in deploying them?
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April 27,2020
YVIA ELECTRONIC MAIL

Ms. Ivy L. Davis

Director, Eastern Regional Office-U.S. Commission on Civil Rights
1331 Pennsylvania Avenue, N.W.

Suite 1550

Washington, DC 20425

RE: Response to Request for Information
Dear Ms. Davis:

Per your request for information dated March 6, 2020, the Department of Behavioral Health (DBH) is
providing this initial response. Thank you for your patience during the COVID-19 emergency. DBH
requests clarification as to the time frame for which you are seeking information in question number 1.
DBH anticipates providing a supplemental response to the one (1) outstanding questions by no later than
May 15, 2020.

Question 2: Dr. David Freedman, the Chief Clinical Officer at Community Connections in D.C.,
describes the redistribution of funds once provided by DBH to the Options program to “all of the
providers in the city,” which resulted in the discontinuation of the Options program. Even though this
decision was made five years ago, do you have any insight into why this redistribution of funds occurred
and has the issue been re-visited since then?

Response: Because of growing recognition that many individuals with serious and persistent mental
illness have intermittent contact with the criminal justice system, DBH sought to enable all Core Service
Agency (CSA) to better engage at all points along the “sequential intercept” model by making in-reach
and discharge planning universal across the provider network, rather than a specialty service provided
by (3) CSAs. Unfortunately, local dollars to pay for jail in-reach contracted simultaneously.

Question 3: Does DBH have any recommendations or future plans to address issues such as pre-arrest
and post-release homelessness among persons with a mental health diagnosis?

64 New York Avenue NE Washington DC 20002
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Response: In 2019, DBH created a new, consolidated Community Response Team (CRT) that consisted
of DBH’s homeless outreach team, a pilot pre-arrest diversion (PAD program) and the mobile crisis
team. :

DBH is cognizant that mental illness is a risk factor for homelessness and criminal justice

involvement. Consequently, DBH prioritizes funding housing development for consumers (capital),
supportive services in Permanent Supportive Housing, and roughly $10,000,000.00 annually in rental
assistance. DBH is working to align its housing investments with Homeward DC 2.0, the Mayor’s
strategic plan to end chronic homelessness in the District. DBH is also coordinating with the District of
Columbia Interagency Council Agency on Homelessness and government and non-government partners
to leverage appropriate housing resources for DBH consumers.

Further, DBH houses three (3} staff in the READY Center, an inter-agency resource center anchored at
the Department of Corrections (DOC) and located outside of the D.C. Jail. At the READY Center, DBH
staff contact all jail residents on the short-term release list during the thirty (30) days prior to their
release to assess their behavioral health needs and to link individuals to CSAs and Substance Use
Disorder (SUD) treatment resources upon release. DBH staff also review the daily intake list provided
by DOC to advise Unity Health Care, the DOC Comprehensive Health Services Contractor, about which
individuals were previously connected to a DBH provider to ensure continuity of care.

Question 4: What proactive measures does DBH take to help individuals with mental health diagnoses
before they enter the criminal justice system? [s there any data on the effectiveness of these programs?

Response: The PAD function is integrated into the CRT. As such, the CRT staff co-respond with police
to identify and divert individuals engaged in petty criminal offenses into needed behavioral health care.
Additionally, DBH contracts with Pathways to Housing DC to provide urgent psychiatric care at the
D.C. Supernior Court.

DBH also provides training and education to its provider network on evidence based practices for
individuals with behavioral health issues and criminal justice involvement to address risk factors known
as criminogenic needs, including thought patterns that can be modified through highly targeted cognitive
behavioral therapy strategies. Data are not yet available.

Question 5: What procedures or methods do you use to review the effectiveness of your service
programs or grants that target individuals with mental illness and who may be criminally involved?

Response: DBH uses Key Performance Indicators (KP1) to monitor strategic initiatives and goals. As it
pertains to justice-involved consumers, DBH specifically looks to the following KPI:

1. Percent of inpatient consumers restored to competency; and

2. Consumers who are in need of linkage support at the DOC who are actually linked by DBH staff.

Grants require specific outcome measures and have unique reporting requirements. DBH recently
overhauled its grant management process. To measure the effectiveness, each grantee must meet
performance goals established by the scope of work on the grant agreement. DBH monitors grantee
progress towards these goals by reviewing programmatic and financial reports and through site visits. If

64 New York Avenue NE Washington DC 20002
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DBH identifies deficiencies in a grantee’s performance, DBH provides technical assistance when a
deficiency can be remedied, and suspends or terminates an award for serious performance deficiencies.

Question 6: How does DBH conduct first-responder situations? For example: If I report someone who I
believe to be needing psychological help, how would DBH go about responding to the situation?

Response: DBH’s CRT responds to emergency calls for psychiatric evaluation or support twenty-four
(24) hours a day, seven (7) days a week both with and without co-responders from the Metropolitan
Police Department (MPD). DBH also operates a call center known as the Access Help Line (1-888-
TWE-HELP) that is open twenty-four (24) hours per day, seven (7) days per week to provide crisis
counseling and linkage to the provider network. Finally, DBH trains MPD officers in Crisis
Intervention Training, the national best practice model, so that officers may become certified Crisis
Intervention Officers (C1O) and can be deployed to 911 calls where there is a suspected psychiatric
component. CIO officers respond across precincts, are trained to recognize signs and symptoms of
mental illness and to use specialized communication and de-escalation strategies.

Question 7. 1f additional resources (monetary or personnel} were available to DBH what would be your
priorities in deploying them?

Response: DBH’s priorities include:

1. Providing consumers additional housing resources;

2. Better care coordination to assure continuous access to high quality behavioral health services in
the community, including support for medication adherence to reduce relapse and recidivism,
Universal CIO training for all MPD officers;

Expanded diversion efforts across all points along the sequential intercept;
A Mobile Psychiatric van for each ward; and
Scheduled transportation at the shelters to certain CSAs.

AR ol

Please let me know if you have any questions. I can be reached a
Regards,
Kohard . Bebot-

Richard Bebout, Ph.D.
Deputy Director, Adult Services

64 New York Avenue NE Washington DC 20002
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Washington, DC, Office of the District of Columbia Auditor, Improving Mental
Health Service and OQutcomes for All: The D.C. Department of Behavioral Health

and the Justice System, (Feb. 26, 2018),
http://zd4162ki6k6201gb52h91dm 1. wpengine netdna-cdn.com/wp-content/uploads/ 2018/09/DBH.Report.2.26.18 pdf.
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District of Columbia Advisory Committee to the

U.S. Commission on Civil Rights
T

Contact: Ivy L. Davis, Director
Eastern Regional Office
U.S. Commission on Civil Rights
1331 Pennsylvania Avenue, N.W. Suite 1150
Washington, D.C. 20425
(202) 376-7533
Email: ero@usccr.gov

This report is the work of the District of Columbia Advisory Committee to the U.S. Commission on Civil Rights. The
report relies on statements, studies, reports, articles and data provided by third parties. State Advisory Committee reports
are wholly independent and reviewed by Commission staff only for legal and procedural compliance with Commission
policies and procedures. State Advisory Committee reports are not subject to Commission approval, fact-checking, or
policy changes. The views expressed in this report and the findings and recommendations contained herein are those of
all members of the DC Advisory Committee and do not, necessarily, represent the views of the Commission or its
individual members or of the policies of the U.S. Government. For more information, please contact the Eastern
Regional Office.
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