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Letter of Transmittal
September 17, 2020

President Donald J. Trump
Vice President Mike Pence
Speaker of the House Nancy Pelosi

On behalf of the United States Commission on Civil Rights (“the Commission”), I am pleased to
transmit our briefing report, Subminimum Wages: Impacts on the Civil Rights of People with
Disabilities. The report is also available in full on the Commission’s website at www.usccr.gov.

This report examines current implementation of Section 14(c) of the Fair Labor Standards Act of
1938, which directs the U.S. Secretary of Labor to grant special certificates allowing for the
employment of workers with disabilities below the federal minimum wage to prevent reduced
employment opportunities. The Commission collected data and testimony from Members of
Congress, Labor and Justice Department officials, self-advocates and workers with disabilities,
family members of people with disabilities, service providers, current and former public
officials, and experts on disability employment and data analysis; conducted two field visits to
employment and service provision sites supporting workers with disabilities earning
subminimum and competitive wages; and received thousands of public comments both in favor
of and opposed to the 14(c) program.

The primary recommendation approved by the Commission majority following this inquiry was
that Congress should repeal Section 14(c) with a planned phase-out period to allow transition
among service providers and people with disabilities to alternative service models prioritizing
competitive integrated employment.

The Commission majority approved key findings including the following: As currently utilized,
the U.S. Department of Labor has repeatedly found 14(c) providers limiting people with
disabilities participating in the program from realizing their full potential while allowing
providers and associated businesses to profit from their labor. This limitation is contrary to
14(c)’s purpose. Persistent failures in regulation and oversight of the 14(c) program by
government agencies including the Department of Labor and Department of Justice have allowed
and continue to allow the program to operate without satisfying its legislative goal to meet the
needs of people with disabilities to receive supports necessary to become ready for employment
in the competitive economy.

People with intellectual and developmental disabilities who are currently earning subminimum
wages under the 14(c) program are not categorically different in level of disability from people
with intellectual and developmental disabilities currently working in competitive integrated


http://www.usccr.gov/
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employment. State-level phase outs of the use of the 14(c) program have been developed and
designed for state service providers and other stakeholders to ensure that a competitive integrated
employment model does not result in a loss of critical services to individuals with disabilities
including former 14(c) program participants.

The Commission majority voted for key recommendations, in addition to recommending that
Congress repeal Section 14(c) with a planned phase-out period. The phased repeal of 14(c) must
not reflect a retreat in federal investments and support for employment success of persons with
disabilities but rather a reconceptualization of the way in which the federal government can
enhance the possibilities for success and growth for people with disabilities.

Congress should expand funding for supported employment services and prioritize capacity
building in states transitioning from 14(c) programs. Now and during the transition period of the
Section 14(c) program, Congress should assign civil rights oversight responsibility and
jurisdiction, with necessary associated fiscal appropriations to conduct the enforcement, either to
the Department of Labor or to the Department of Justice Civil Rights Division. Congress should
also require that the designated civil rights agency issue an annual report on investigations and
findings regarding the 14(c) program. During the phase-out period, Congress should require
more stringent reporting and accountability for 14(c) certificate holders, and following the phase
out should continue to collect data on employment outcomes of former 14(c) employees.

The Department of Justice should increase enforcement of the O/mstead integration mandate to
determine whether state systems are inappropriately relying on providers using 14(c) certificates
to provide non-integrated employment in violation of Olmstead. The Department should issue
guidance, open more investigations, and litigate where voluntary compliance cannot be achieved.

We at the Commission are pleased to share our views, informed by careful research and
investigation as well as civil rights expertise, to help ensure that all Americans enjoy civil rights
protections to which we are entitled.

For the Commission,

Catherine E. Lhamon

Chair
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EXECUTIVE SUMMARY

Congress enacted the Fair Labor Standards Act in 1938 as part of the New Deal. One of the Act’s
provisions, Section 14(c) (hereinafter “Section 14(c)” or “14(c)”) directs the U.S. Secretary of
Labor to grant special certificates allowing for the employment of workers with disabilities below
the federal minimum wage “to the extent necessary to prevent curtailment of opportunities for
”! The Fair Labor Standards Act is the federal law that sets the federal minimum
wage and regulates the number of hours per week that employees are permitted to work, and it
currently sets the federal minimum wage at $7.25 an hour.? State or local minimum wages cannot
be less than the federal minimum wage.? Exceptions to the federal minimum wage include
apprentices* and students® (generally temporary statuses), and persons with disabilities (usually a
lifelong individual characteristic).® The Fair Labor Standards Act’s implementing regulations

employment.

require 14(c) employers to apply for a certificate and submit to federal monitoring to ensure that
the subminimum wages are used if and only if workers are “in fact disabled for the work they are
to perform.”’ The Commission’s research shows that Section 14(c) is antiquated as it was enacted
prior to our nation’s civil rights laws, and its operation in practice remains discriminatory by
permitting payment of subminimum wages based on disability without sufficient controls to ensure
that the program operates as designed “to the extent necessary to prevent curtailment of
opportunities for employment.® Although Congress enacted the program with good intentions, the
Department of Labor’s enforcement data as well as several key civil rights cases and testimony
from experts show that with regard to wage disparities, the program is rife with abuse and difficult
to administer without harming employees with disabilities, as reflected in over 80 percent of cases

! Fair Labor Standards Act of 1938, as amended, 29 U.S.C. § 214(c) c. 676, § 14, 52 Stat. 1060; see also, U.S. Dep’t
of Labor Wage and Hour Division, 14(c) Certificate Holders, https://www.dol.gov/agencies/whd/workers-with-
disabilities/section-14c/certificate-holders (last accessed May 21, 2020).

229 U.S.C. § 206(a)(1).

3 1d. and see 29 U.S.C. § 203(d) (definition of “employer”).
429 U.S.C. § 214(a).

529 U.S.C. § 214(b).

629 U.S.C. § 214(c); see also, Finn Gardiner, Communications Specialist, Lurie Institute for Disability Policy,
Brandeis University, Testimony, Briefing Before the U.S. Comm 'n on Civil Rights, Washington, DC, Nov. 15, 2019,
transcript, pp. 145-146 (hereinafter cited as “Subminimum Wages Briefing”) (explaining how work for subminimum
wages reinforces stereotypes of people with disabilities, and how because many people with disabilities are
diagnosed at birth, this reinforcement persists throughout the lives of people with disabilities).

729 C.F.R. § 525.12(b).

8 See infra note 66.
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investigated.” However, the Commission has also received broad testimony in favor of 14(c),
which is also discussed extensively herein. !°

Programs operated pursuant to section 14(c) have at times contributed to segregation of persons
with disabilities, as some employers who hold a Section 14(c) certificate have employed people
with disabilities in separate work centers,!! or sheltered workshops,'? where the employees are
mainly employed with other people with disabilities and not integrated into a broader community
or work setting. !> Regarding integration, the Commission’s research shows that Section 14(c) does
not require, but has often resulted in, persons with disabilities being segregated into sheltered
workshops without contact with persons without disabilities, except in a support or supervisory
role.'* Moreover, reviewing thousands of public comments received—both in favor of and against
14(c)—along with expert testimony, academic medical research, as well as persons interviewed
during site visits also showed that persons with disabilities benefited greatly from being in

® See infra notes 658-660.
10 See, e.g., infra notes 556-573.

"' As of January 1, 2020, there were 1,558 14(c) certificates either issued or pending renewal by the U.S.
Department of Labor’s Wage and Hour Division. 1,452 of those certificates (93%) were held by Community
Rehabilitation Programs; See, Advisory Committee on Increasing Competitive Integrated Employment for
Individuals with Disabilities, Final Report, p. 28 (Sept. 15, 2016),
https://www.dol.gov/odep/topics/pdf/ACICIEID_Final Report_9-8-16.pdf (finding that the majority of people with
disabilities earning a subminimum wage work in congregate work centers operated by Community Rehabilitation
Programs); see also 29 U.S.C. § 705(4) (Community Rehabilitation Program is “a program that provides directly or
facilitates the provision of vocational rehabilitation services to individuals with disabilities, and that provides, singly
or in combination, for an individual with a disability to enable the individual to maximize opportunities for
employment, including career advancement”); Advisory Committee on Increasing Competitive Integrated
Employment for Individuals with Disabilities, Interim Report, Sept. 15, 2015, pp. 6-7,
https://www.dol.gov/odep/pdf/20150808.pdf (“federal data confirms that most all people currently working under
Section 14(c) subminimum wage certificates are working for sheltered workshops (also called community
rehabilitation programs or work centers) that typically receive public funding, including federal Medicaid and
Vocational Rehabilitation (VR) dollars, to provide employment-related habilitation and rehabilitation services to
individuals with disabilities”).

12 A sheltered workshop is a work center where people with disabilities work segregated from people without
disabilities. The Wage and Hour Division issues 14(c) certificates to four different types of entities, for-profit
business establishments, hospital/residential care facilities, school work experience programs, and nonprofit
community rehabilitation programs. Many 14(c) certificate holders have historically employed people with
disabilities in segregated work centers or sheltered workshops; See, Advisory Committee on Increasing Competitive
Integrated Employment for Individuals with Disabilities, Interim Report, Sept. 15, 2015, p. 69,
https://www.dol.gov/odep/pdf/20150808.pdf.

(“For the past several decades, sheltered workshops have continued to operate as facility-based vocational service
programs attended by adults with disabilities thought to be unable to achieve [competitive integrated employment]
outcomes. Sheltered employment characteristically offer opportunities for simple work activities such as
assembling, packaging, and light manufacturing for which individuals are paid a wage meant to be commensurate
with productivity”).

13 Alison Barkoff, Director of Advocacy, Center for Public Representation, Testimony, Subminimum Wages
Briefing, pp. 40-43.

14 See infra notes 520-524.
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community employment settings and not being isolated.!> This showing comports with the
integration mandate of the Americans with Disabilities Act and past findings of the Commission. !¢

Since 1938, many thousands of sheltered workshops where employees are paid less than minimum
wages have been certified under Section 14(c), and although their number is dwindling, according
to the Department of Labor, there are still over 1,500 such workshops employing over 100,000
persons with disabilities, although an exact count of the total number of individuals working for
subminimum wages is unavailable and other estimates are much higher.!” Some states have
prohibited payment of subminimum wages and sheltered workshops altogether, but according to
2020 federal data, there are currently 14(c) certificate holders in 46 states and the District of
Columbia.'® That is, all states except four (Maine, New Hampshire, Rhode Island and Vermont)
currently have at least one 14(c) certificate allowing the employer to pay subminimum wages. '
Four other states (Alaska, Maryland, Oregon and Texas) are in the process of phasing out
subminimum wages, although they currently still have operating 14(c) certificates.?’

15 See infra notes 574-578.
16 See infra notes 192-195.

17 See infra notes 443 (historic figures), 465 (current number of 14(c) workshops), and 440-444 (current number of
14(c) employees).

13 U.S. Dep’t of Labor Wage and Hour Division, 14(c) Certificate Holders,
https://www.dol.gov/agencies/whd/workers-with-disabilities/section-14c/certificate-holders (last accessed Apr. 6,
2020).

19 Tbid.; Commission Staff Research.

20 See Oregon S.B. 494 (enacted Sept. 20, 2019) (payment of subminimum wages will be prohibited after 2023); see
also, infra notes 1280-1287 (discussing Oregon’s phase-out plan enacted after litigation); N.H. Code Ann. Tit. 23 §

279:22; Md. Code Ann. Tit. Labor and Employment § 3-414; Alaska Code Ann. Tit. 8 § 15.120; Or. Code Ann. Tit.
16 § 653.030; Tex. Code Ann. Tit. 8 § 122.0075-0076.
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Figure ES.1: States with Current or Pending 14(c) Certificates and States Phasing out 14(c)

W 14(c)

M 14(c) but phasing out

’ B No 14(c) certificates

>
7o)

Powered by Bing
© GeoNames

Source: U.S. Dep’t of Labor, Data as of January 1, 2020, Chart generated by Commission Staff

To hear from currently affected stakeholders and to evaluate the civil rights implications of 14(c),
the Commission collected data as well as testimony from five panels of experts, employers,
advocates, a member of Congress and a lobbyist, an official from the Department of Labor, former
Department of Justice officials and impacted community members, some of whom had personally
worked for subminimum wages in 14(c) workshops and had since become national leaders.?! The
Commission reviewed a series of federal agency and academic studies of 14(c). A Subcommittee
of the Commission conducted two site visits: one to an employer in Virginia who has a 14(c)
certificate, enabling the employer to pay subminimum wages to persons with disabilities,?* and the
other to sites in Vermont, where subminimum wages have been eliminated and persons with

2 Subminimum Wages Briefing, transcript, passim, https.//www.usccr.gov/calendar/2019/11-19-Transcript-
Commission-Business-Meeting.pdf; U.S. Comm’n on Civil Rights, Briefing Agenda, Subminimum Wages: Impacts
on the Civil Rights of People with Disabilities, Nov. 15, 2019, https://www.usccr.gov/press/2019/11-05-Agenda-

Subminimum-Wages.pdf.

22 See infira notes 829-981, (Members of the Subcommittee were Commissioner Debo Adegbile, Commissioner Gail
Heriot, Subcommittee Chair David Kladney, and Commission Chair Catherine Lhamon).
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disabilities are now employed through other programs.?* The Commission evaluated these two
states and five others that illustrate various types of programs for employment of persons with
disabilities, ranging from 14(c) programs, to phase-out programs,”* and to states that have
completely phased out 14(c).?

The Commission also invited public comments and within 30 days after the briefing, the
Commission received the highest volume of public comments the Commission has ever received
when covering any topic: over 9,700 public comments (about 8,000 as petition signatures and
1,700 as individual public comments) about the 14(c) certificate program.?® The Commission
heard from proponents and opponents of the program and reviewed story after story of people with
a disability or disabilities who were once presumed to be only capable of working for subminimum
wages in a sheltered environment, who transitioned to and excelled in competitive integrated
employment. The Commission also heard and received thousands of comments, mainly from
impacted parents, stating that 14(c) is needed to protect employment opportunities for people with
disabilities. This report analyzes these thousands of public comments as part of the data the
Commission collected and evaluated.

Chapter 1 sets forth an analysis of applicable federal law and civil rights implications. The chapter
summarizes and evaluates the 1938 law as well as applicable civil rights laws. The main issues
arising under the Americans with Disabilities Act are whether there is employment discrimination
and whether there is compliance with the mandate that whenever possible, persons with disabilities
should receive services in integrated settings.?’ Although there are limitations for reasonableness,
the Americans with Disabilities Act generally requires integration of persons with disabilities and
prohibits discrimination in employment.?® This chapter also evaluates arguments for and against
14(c). The Commission received testimony from parents who felt that their adult children with
disabilities should be able to choose to have a safe place to be during the day and have the dignity
of work, and they stated that sheltered workshops paying subminimum wages provided that.?* On
the other hand, persons with disabilities, including some with direct experience with 14(c); state-
based experts; and civil rights litigators including former Department of Justice staff indicate that
the program is not only rife with abuse, but also that the program itself is exploitative and

23 See infra notes 1055-1257.

24 See infira notes 828-1039 (discussing Arizona, Missouri and Virginia).
25 See infira notes 1040-1302 (discussing Maine, Oregon and Vermont).
26 See infra notes 552-555.

27 See infira notes 177-229 (Chapter 1, discussion of applicable law, including the reasonableness standard the
Supreme Court has applied to the Americans with Disabilities Act).

28 See infia note 176.

2 See infia note 556.
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discriminatory.*® Persons with disabilities who have transitioned out of 14(c) workshops were
adamantly against the program.®!' Further, some states have successfully transitioned employment
of persons with disabilities to “competitive integrated employment,” in which persons with
disabilities are paid at least minimum wage and are not segregated.>? In contrast, some employers,
family members, and persons with disabilities feel strongly that eradication of the program would
take away their choice as well as the opportunity to earn a paycheck and work in a supportive
environment.* As mentioned, the majority of the public comments the Commission received were
from parents who support the continued operation of 14(c) workshops unchanged.*

Chapter 1 also provides information about Community Rehabilitation Programs and discusses how
individuals’ Medicaid funded supports may be used by 14(c) and other employers through different
policy iterations.> This chapter also surveys and discusses various policy options. For example,
in recent years, several bills have been introduced in the U.S. Congress that have included
provisions for reforming or phasing out and eventually eliminating Section 14(c) and the payment
of subminimum wages to people with disabilities.*® Some bills would phase out and eliminate
Section 14(c), while others focus federal funding or tax credits on increasing opportunities for
persons with disabilities to access competitive integrated employment.>’ As shown by the map
above and the more detailed data herein, many states are also undergoing these types of transitions
through a variety of policy models. Because there are millions of persons with disabilities with a
wide range of skill sets, and with many individual and community factors at stake, it is not possible
to generalize about these programs or predict the employment outcomes for all.*® However, new
technology as well as new programs being developed in some states show that for many people
currently employed in 14(c) workshops, transitioning to competitive integrated employment is an
attainable goal.*® This transition may be aided by the provision of accommodations such as a job
coach, peer support, or specialized training or other supports that allow persons with disabilities

30 See infia note 574.

31 See infira notes 221.

32 See infira notes 1045-1051.
33 See infira notes 557-558.

34 See infia notes 556-584.

35 See infra note 212.

36 See infra notes 338-396.
1.

38 See infira notes 1009-1039 (discussing subminimum wages in Missouri) and notes 704-705 (discussing Advisory
Committee for Increasing Competitive Integrated Employment recommendation that the Wage and Hour Division
verify there is a lack of competitive integrated employment opportunities in a state before issuing any 14(c)
certificates in that state).

39 See infira notes 1040-1054.
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to effectively work in integrated settings.*’ Data shows that such supported employment leads to
higher employment rates for people with intellectual and developmental disabilities.*!

To understand the available data, Chapter 2 summarizes and analyzes available national, state, and
local data. At the national level, the most recent Census data, based on the 2018 American
Community Survey, estimated that there were 39,674,679 people with disabilities in the United
States, making up 12.6 percent of the total estimated U.S. population.*> The 2018 American
Community Survey also found that only 35.9 percent of persons with disabilities were employed,
as compared to 76.6 percent of the total population.** Further, unemployment and under-
employment correlated with higher poverty rates for people with disabilities, among other
impacts.** At the Commission’s November 2019 briefing, Jennifer Mathis of the Bazelon Center
for Mental Health Law testified that: “People with disabilities continue to participate in the labor
force at less than half the rate of people without disabilities, and only about 20 percent of people
receiving public mental health services have any form of employment.”*> Furthermore, data the
Commission reviewed showed that between 2017 and 2018, the average wage of a person with a
disability working under a 14(c) certificate was $3.34 per hour*® and the average number of hours
worked was 16 hours per week.*” This means that the average person with a disability working at
a 14(c) certificate holding entity earned just $53.44 per week, or $213.76 per month.

The Commission also received testimony as to the dearth of available data about subminimum
wages. Chair Neil Romano of the National Council on Disability noted in his testimony that “we
collect data on things we view as important, and historically we just don't count people with
disabilities.”*® However, there is some data, particularly regarding trends. For example, there were
at least 1,558 14(c) certificate holders across the country as of January 1, 2020, and that estimate

40 See infia note 259.

41 See infra notes 227-228; See also Jennifer Mathis, Deputy Legal Director & Director of Policy & Legal
Advocacy, Bazelon Center for Mental Health Law, Written Statement for the Subminimum Wages Briefing before
the U.S. Comm’n on Civil Rights, Nov. 15, 2019, at 2-3 (hereinafter Mathis Statement). (regarding the focus in the
field on persons with intellectual and developmental disabilities, and belying stereotypes about persons having the
most employment challenges); See infra note 388 (“the [Microsoft employment] program targets those who may
have been most excluded, as the mission of the program is “to make a substantial difference in the lives of people
with intellectual and developmental disabilities who have historically been overlooked in the jobs market”).

4 U.S. Census Bureau, American Community Survey (2018), Disability Characteristics, Table S1810,
https://data.census.gov/cedsci/table?q=S1810&tid=ACSST1Y2018.S1810.

43 University of New Hampshire, Institute on Disability, 2017 Disability Statistics Annual Report, p. 2,
https://disabilitycompendium.org/sites/default/files/user-uploads/2017_AnnualReport 2017 FINAL.pdf

“ Ibid.

4 Jennifer Mathis, Subminimum Wages Briefing, pp. 199-200.
46 See infia note 455.
47 See infra note 456.

48 Romano Testimony, Subminimum Wages Briefing, p. 38.
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has decreased by about two-thirds over the past ten years.*’ Data published on the website of the
Wage and Hour Division of the Department of Labor indicates that as of January 1, 2020, an
estimated 100,300 people with disabilities were working for 14(c) certificate holders.>® State and
local data provides some information about Medicaid-based supports in Community Rehabilitation
Programs, as well as more granular data about transitions to competitive integrated employment.
Details and analysis are set forth below in Chapter 2.

Chapter 3 evaluates the role and responsibilities of the federal government. In 2009, the
Government Accountability Office critiqued the enforcement procedures of the Wage and Hour
Division of the Department of Labor, stating that it did not adequately investigate complaints
received.’! At the Commission’s November 2019 briefing, Mary Ziegler, then the Director of
Policy of the Wage and Hour Division>? testified that the Division had increased its enforcement
of the rights of employees working in the 14(c) program. Since 2013, the Division had revoked
14(c) certificates from six employers—and none could be shown to have been revoked between
1938 and 2013. During the past 10 years, the Wage and Hour Division also ordered the payment
of back wages to 88,034 employees with disabilities in 14(c) workshops.>* The Commission’s
research also shows that in the last 10 years the Wage and Hour Division has reviewed an average
of approximately eight percent of 14(c) certificate holders and found an average 81 percent
violation rate of certificate holders investigated over the ten-year period.>*

The Wage and Hour Division is limited to enforcing the Fair Labor Standards Act and does not
have jurisdiction to enforce civil rights laws such as the Americans with Disabilities Act.> Federal
enforcement of that statute by other agencies is also examined in Chapter 3. In an apparently
unique case, brought by the Equal Opportunity Employment Commission, the Equal Opportunity
Employment Commission won a multi-million dollar jury award when it enforced the Americans
with Disabilities Act against a former 14(c) employer. Chapter 3 reviews this and other data about
the effectiveness of federal government programs, including the work of the Civil Rights Division
of the Department of Justice, which also enforces the Americans with Disabilities Act, reflecting

4 See infra note 598.

30U.S. Dep’t of Labor Wage and Hour Division, 14(c) Certificate Holders,
https://www.dol.gov/agencies/whd/workers-with-disabilities/section-14c/certificate-holders (last accessed May 21,
2020).

5! Government Accountability Office, GAO-09-629, Wage and Hour Division Needs Improved Investigative
Processes and Ability to Suspend Statute of Limitations to Better Protect Workers Against Wage Theft, pp. 14-33
(Jun. 23, 2009) https://www.gao.gov/assets/300/291496.pdf.

52 Ziegler has since retired from her position, in February 2020. See, e.g., Ben Penn, Two Senior Officials Exit
Labor Department’s Wage Division, Bloomberg Law (Feb. 4, 2020) https://news.bloomberglaw.com/daily-labor-
report/two-senior-officials-exit-labor-departments-wage-hour-division.

33 See infra notes 659-661.
34 See infia notes 656-665.

35 See Response of the Wage and Hour Division to the Commission’s Interrogatories.
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that much more enforcement and enforcement authority is needed. °® This chapter also highlights
the work of another federal entity, the National Council on Disability, which studied the 14(c)
program in 2012 and 2018, and in both instances, found the program to be discriminatory and
recommended that it be phased out.”’

In Chapter 4, the Commission evaluates how subminimum wage policy is manifested at the state
level, in six states. The Commission collected information about various iterations of employment
policies of persons with disabilities, in three states with 14(c) certificate holders (Virginia,
Arizona, and Missouri) and in three states that have transitioned or are in the process of
transitioning to competitive integrated employment (Vermont, Maine, and Oregon). This chapter
also includes a deeper focus on Virginia and Vermont, based on the Commission Subcommittee’s
site visits to those states. The Commission undertook site visits to a current 14(c) certificate holder
in Springfield, Virginia, and visited people with disabilities working in competitive integrated
employment sites in and around Burlington, Vermont. A Subcommittee of Commissioners toured
the facilities and met with the management of sites and employees. Commission staff also
conducted individual interviews with employees with disabilities and their families to better
understand their experiences.>®

Chapter 4 also includes an over-arching analysis of available data in these states with various types
of policies and programs. The Commission’s research at the state level indicates that transition
from employment of persons with disabilities in 14(c) programs to competitive integrated
employment, being paid at least minimum wage and working with persons without disabilities as
peers, is possible.’® Competitive integrated employment is shown to be possible in at least two
states in which funding and supports have been in place to ensure that 14(c) workers will not lose
their jobs and will have time to learn new skills. Such funding may come from an individual’s own
Medicaid funds, which are the same funds used in 14(c) settings.

In sum, the state transitions from 14(c) evaluated by the Commission seem promising and illustrate
that it is possible to pay persons with disabilities at least minimum wage. However, financial and
educational supports may be needed to accomplish these transitions,®' and different state policies
about funding,%? as well as different state demographics, transportation infrastructure, and

36 See infra notes 736-759.

57 Nat’l Council on Disability, National Disability Employment Policy, From the New Deal to the Real Deal: Joining
the Industries of the Future pp. 61-98 (2018).

38 See infra notes 829-981 and 1055-1257.
% See infra notes 1040-1054.

60 See infra notes 780-782.

81 See infia notes 1055-1073, 1281-1292.
62 See infia notes 1021-1029 (Missouri).
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economic factors, affect the analyses and choices.®* As one state agency employee interviewed
stated: “One model can’t be the model for all people in any services.”** Moreover, the Commission
received abundant public comments and testimony from other states indicating that many parents
and employers are in favor of 14(c), seeing it as a place of safety and dignity for persons with
disabilities. Herein, the Commission takes into account all of this testimony as well as the civil
rights implications.

Chapter 5 states the Commissioners’ findings and recommendations based upon the research, as
highlighted below.

Findings and Recommendations
Highlighted Findings:

1. In 1938, Congress enacted the exception to the minimum wage requirement for people with
disabilities, contained in Section 14(c) of the Fair Labor Standards Act, with a rehabilitative
purpose. As currently utilized, the federal Department of Labor has repeatedly found
providers operating pursuant to Section 14(c) limiting people with disabilities participating
in the program from realizing their full potential while allowing providers and associated
businesses to profit from their labor. This limitation is contrary to 14(c)’s purpose.

2. Persistent failures in regulation and oversight of the 14(c) program by government agencies
including the Department of Labor and Department of Justice have allowed and continue
to allow the program to operate without satisfying its legislative goal to meet the needs of
people with disabilities to receive supports necessary to become ready for employment in
the competitive economy.

3. People with intellectual and developmental disabilities who are currently earning
subminimum wages under the 14(c) program are not categorically different in level of
disability from people with intellectual and developmental disabilities currently working
in competitive integrated employment.

4. The Commission took in bipartisan testimony in favor of keeping the 14(c) program and
to end the 14(c) program. Notably, in 2016, both major party platforms included support
for legislation ending the payment of subminimum wages to people with disabilities.
House Committee on Education and the Workforce Chairman Bobby Scott (D-VA)
introduced bipartisan legislation to phase out the 14(c) program. Chair Neil Romano,
Republican appointee to the National Council on Disability, and former Republican

63 See infia notes 1156-1257 (interview notes from Vermont); Cf. infra notes 897-981 (interview notes from
Virginia).

% Notes of the Commission’s General Counsel, quoting Sima Breiterman, Director of Adult Services, Subcommittee
Site Visit to Think College at University of Vermont (Mar. 4, 2020).
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Governor Tom Ridge, who now leads the National Organization on Disability, both
testified that ending the 14(c) program is their shared highest priority.

State-level phase outs of the use of the 14(c) program have been developed and designed
for state service providers and other stakeholders to ensure that a competitive integrated
employment model does not result in a loss of critical services to individuals with
disabilities including former 14(c) program participants.

Increased integration of people with disabilities into the workplace and society is now
legally required by the Americans with Disabilities Act and legal precedent, and is
facilitated by technological advancements. These developments obviate any need for
subminimum wage work.

Highlighted Recommendations:

1.

Congress should repeal Section 14(c) with a planned phase-out period to allow transition
among service providers and people with disabilities to alternative service models
prioritizing competitive integrated employment.

The phased repeal of 14(c) must not reflect a retreat in Federal investments and support for
employment success of persons with disabilities but rather a reconceptualization of the way
in which the federal government can enhance the possibilities for success and growth for
people with disabilities.

Congress should expand funding for supported employment services and prioritize
capacity building in states transitioning from 14(c) programs.

Now and during the transition period of the Section 14(c) program, Congress should assign
civil rights oversight responsibility and jurisdiction, with necessary associated fiscal
appropriations to conduct the enforcement, either to the Department of Labor or to the
Department of Justice Civil Rights Division. Congress should also require that the
designated civil rights agency issue an annual report on investigations and findings
regarding the 14(c) program.

During the phase-out period, Congress should require more stringent reporting and
accountability for 14(c) certificate holders, and following the phase out should continue to
collect data on employment outcomes of former 14(c) employees.

The Department of Justice should increase enforcement of the Olmstead integration
mandate to determine whether more state systems are inappropriately relying too heavily
on providers using 14(c) certificates to provide non-integrated employment in violation of
Olmstead. The Department should issue guidance, open more investigations, and litigate
where voluntary compliance cannot be achieved.
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Below is the agenda from the briefing the Commission held in November 2019 to inform this
report:

U.S. Commission on Civil Rights Public Briefing:

Subminimum Wages: Impacts on the Civil Rights of People with
Disabilities
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e Neil Romano, Chairman, National Council on Disability
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IV. Panel Two: Data Regarding Subminimum Wages and Competitive Integrated
Employment: 10:40 a.m. — 11:20 a.m.
e John Butterworth, Director of Employment Systems Change and Evaluation Senior
Research Fellow, Institute for Community Inclusion, University of Massachusetts
Boston
e Teresa Grossi, Director, Strategic Developments, Indiana Institute on Disability
and Community, Indiana University
V.  Break: 11:20 a.m. — 11:30 a.m.
VI.  Panel Three: The Nature of Existing 14(c) Programs: 11:30 a.m. — 12:40 p.m.
e Michele Ford, President and CEO, Inroads to Opportunities
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e Ruby Moore, Executive Director, Georgia Advocacy Office
e Finn Gardiner, Research Associate, The Lurie Institute for Disability Policy,
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CHAPTER 1: APPLICABLE LAW & POLICY CONSIDERATIONS

This chapter begins by discussing the legislative history of Section 14(c) of the Fair Labor
Standards Act, the requirements the Act imposes on 14(c) employers, and how employers must
calculate the subminimum wages of people with disabilities. The chapter then moves to examine
developments in civil rights protections for people with disabilities. Finally, this chapter discusses
alternatives and proposed reforms to the 14(c) program, including bills currently introduced in the
U.S. Congress that would provide alternate funding to encourage the transition away from
subminimum wage employment or would implement a gradual phase-put of the program
altogether.

Legislative History and Provisions of Section 14(c)

In 1938, Congress enacted the Fair Labor Standards Act (Labor Act) to continue President Franklin
Roosevelt’s New Deal-era package of programs designed to engage more Americans in the
workforce. The Labor Act transformed employment in the United States, setting a national
minimum wage for the first time, capping the number of hours employers could force employees
to work per week without overtime pay, and imposing standards for child labor.®* Section 14(c) of
the Labor Act created an exception for the new wage requirement by allowing certified employers
to employ workers with disabilities at an hourly wage below the federal minimum wage.%® After
passage of the Labor Act, thousands of employers set up sheltered workshops employing
individuals with disabilities in work environments set apart from the non-disabled workforce.®’
According to Curtis Decker, the Executive Director of the National Disability Rights Network,
these sheltered workshops were originally conceived of as a place where people “could get trained,
be protected and learn some skills,” but over 80 years after the passage of the Act, “people in these
segregated workshops [are] not moving out, not getting into competitive employment, and making
well below the minimum wage.”® While some evidence suggests that it was originally conceived

%5 Fair Labor Standards Act, 29 U.S.C. § 201 et seq., Pub. L. c. 676, 52 Stat. 1068 (1938); Jonathan Grossman, "Fair
Labor Standards Act of 1938: Maximum Struggle for a Minimum Wage" Monthly Labor Review 101, no. 6 (1978):
22-30, Accessed January 27, 2020, www.jstor.org/stable/41840777.

629 U.S.C. § 214(c).

7 Matthew Crawford and Joshua Goodman, Below the Minimum Wage: A Critical Review of the 14(c) Wage
Program for Employees with Disabilities, 30 HOFSTRA LAB. AND EMPLOYMENT L. J. 591, 595 (2013),
https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?article=1556&context=hlelj, citing William G.
Whittaker, Cong. Research Serv., RL 30674, Treatment of Workers with Disabilities Under Section 14(c) of the Fair
Labor Standards Act 2, 7 (2005).

%8 Cheryl Corley, Subminimum Wages for the Disabled: Godsend or Exploitation? NPR (April 23, 2014)
https://www.npr.org/2014/04/23/305854409/subminimum-wages-for-the-disabled-godsend-or-exploitation.
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after World War I as a program to employ veterans with physical disabilities,® the 14(c) program
is now mainly used to employ people (including non-veterans) with intellectual and developmental
disabilities.”®

The statutory language of the Fair Labor Standards Act sets the federal minimum wage.”! The
Labor Act permits the certificate-based payment of a subminimum wage for some messengers,
apprentices and students (temporary statuses), and persons whose earning or productive capacity
is impaired by a physical or mental disability (the disability may be a lifelong individual
characteristic).”? Section 14(c) of the Labor Act includes some minimal protections. The statute
only permits the Secretary of Labor to issue certificates to certain employers and allows those
employers to pay below the federal minimum wage “to the extent necessary to prevent curtailment
of opportunities for employment.””® Also, any worker earning a subminimum wage is entitled to
overtime pay consistent with the provisions of the Fair Labor Standards Act.”* And in 2016, the
Wage and Hour Division issued an official interpretation that while Section 14(c) of the Labor Act
permits wages below the federal minimum wage, individual states may set higher wages.”

Section 14(c) defines a person who may be paid subminimum wages as “an individual whose
earning or productive capacity is impaired by a physical or mental disability, including those
relating to age or injury for the work to be performed.”’® To administer the 14(c) certificate
program, the Labor Act authorizes the Secretary of Labor to promulgate regulations governing the
issuance and Wage and Hour Division monitoring and oversight of 14(c) certificate holders.”’
Notably, 14(c) regulations provide that “the determination of an employment relationship does not

% Christensen Statement at 4; See also, Cheryl Corley, Subminimum Wages for the Disabled: Godsend or
Exploitation? NPR (April 23, 2014) https://www.npr.org/2014/04/23/305854409/subminimum-wages-for-the-
disabled-godsend-or-exploitation.

70 Butterworth Testimony, Subminimum Wages Briefing, p. 90.
7129 U.S.C. § 206(a)(1).

7229 U.S.C. § 214(a) (Learners, Apprentices, and Messengers); § 214(b) (Students); § 214(c) (Handicapped
workers); See also, Finn Gardiner, Testimony, Subminimum Wages Briefing pp. 138-40 (explaining how work for
subminimum wages reinforces stereotypes of people with disabilities, and how because many people with
disabilities are diagnosed at birth, this reinforcement persists throughout the lives of people with disabilities).

329 U.S.C. § 214(c)(1).
729 U.S.C. § 207; 29 C.F.R. § 525.12(¢).

75 Wage and Hour Division Administrator’s Interpretation No. 2016-2, Effect of state laws prohibiting the payment
of subminimum wages to workers with disabilities on the enforcement of Section 14(c) of the Fair Labor Standards
Act, (Nov. 17, 2016), https://www.dol.gov/sites/dolgov/filessWHD/legacy/files/FLSAAI2016_2.pdf. See infra,
Notes 1045-1048 (discussion of state initiatives to abolish 14(c)).

7629 U.S.C. § 214(c)(1); 29 C.F.R. § 525.3(d).

729 U.S.C. § 214(c)(1); See, 29 C.F.R. §§ 525.11525.13, 525.19 (Department of Labor regulations governing
issuance of 14(c) certificates, terms and conditions of certificates, renewal of certificates, and Wage and Hour
Division investigations of certificate holders).
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depend upon the level of performance or whether the work is of some therapeutic benefit.”’® There
are also a number of employer requirements about wage determination, discussed below.”

The Secretary of Labor has delegated administration and enforcement of the 14(c) certificate
program to the Wage and Hour Division of the Department of Labor.®® The Wage and Hour
Division defines itself as “a federal law enforcement agency with the mission to promote and
achieve compliance with the labor standards that protect and enhance the welfare of workers in the
United States.”®! Its duties and performance are evaluated in Chapter 3 of this report.

Employer Requirements

Under Section 14(c), employers are permitted to pay a “special minimum wage”®? below the
statutory federal minimum wage, provided that the employers meet several conditions. An
employer must apply for, and be issued, a federal certificate before being allowed to pay a
subminimum wage to any employee.®> The certificate covers all workers employed by the
employer “provided such workers are in fact disabled for the work they are to perform.”%* Once
the Wage and Hour Division grants a certificate, the employer must also conduct studies to ensure
that each employee is being paid a wage commensurate with the employee’s abilities as determined
by the employer. Such determinations are made through the use of a verifiable work measurement
method or the productivity of experienced non-disabled workers employed in the vicinity on
comparable work.?® First, the certificate-holding employer must determine the prevailing wage for
the same or similar work that the employee with a disability performs. Then, the employer must
calculate the commensurate wage it will pay to the employee based on the prevailing wage.®¢ The
wage must be commensurate with wages paid to workers without disabilities,’” although the wage
is calculated based on the individual productivity of the worker with a disability.®® The federal
regulations explain this calculation as follows:

7829 C.F.R. § 525.3(g).
7 See infra notes 82-93; 29 C.F.R. § 525.3(g).

80 Sec’y of Labor’s Order No. 01-2014, Delegation of Authority and Assignment of Responsibility to the
Administrator, Wage and Hour Division (Dec. 19, 2014), 79 Fed. Reg. 77,527 (Dec. 24, 2014)
https://www.federalregister.gov/documents/2014/12/24/2014-30224/secretarys-order-01-2014.

81 Zeigler Testimony, Subminimum Wages Briefing, pp. 26-27.
829 C.FR. § 525.3(h).

29 C.F.R. §§ 525.7, 525.11.

829 C.F.R. § 525.12(b).

8529 C.F.R. §§ 525.9(a)(3), 525.12(h)(1).

829 U.S.C. § 214(c)(2).

8729 U.S.C. § 214(c)(1)(B); 29 C.F.R. § 525.3(i).

829 U.S.C. § 214(c)(1)(C); 29 C.F.R. § 525.12(c).
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For example, the commensurate wage of a worker with a disability who is 75% as
productive as the average experienced nondisabled worker, taking into consideration the
type, quality, and quantity of work the disabled worker, would be set at 75% of the wage
paid to the nondisabled worker. For purposes of these regulations, a commensurate wage
is always a special minimum wage, i.e., a wage below the statutory minimum.*’

The employer must evaluate and determine the worker’s productivity within one month of the
worker beginning employment.”® The commensurate wage of the employee shall be reviewed
“[u]pon completion of not more than six months of employment” and “[t]he worker's productivity
shall then be reviewed and the findings recorded at least every 6 months thereafter.”*! In addition,
wages for all employees must be adjusted by the employer at periodic intervals at a minimum of
once each year” to reflect changes in the prevailing wage for similar work in the vicinity.’? These
requirements were modified by subsequent legislation in 2014, requiring that all 14(c) certificate
holders also provide ongoing career counseling and other resources designed to enable employees
to attain competitive integrated employment.®?

Types of 14(c) Certificate Holders

The Wage and Hour Division of the Department of Labor issues 14(c) certificates to four types of
entities that employ people with disabilities. These are: for-profit business establishments, hospital
or residential care facilities, school/work experience programs, and nonprofit community
rehabilitation programs. The great majority is in the latter category. A 2015 study found that
employees with disabilities worked at 2,820 certificate holders, 89 percent of which were
Community Rehabilitation Programs.”* More recent Wage and Hour Division data illustrate the
expansion of Community Rehabilitation Programs, which by January 1, 2020, comprised 93
percent of 14(c) certificate holders, accounting for 96 percent of workers receiving subminimum
wages.” Illinois holds the most Community Rehabilitation Program certificates, with 121 as of
January 2020, followed by Missouri and California, with 96 and 95, respectively. An examination
in 2018 of the top 50 Community Rehabilitation Programs, selected according to the number of

8929 C.F.R. § 525.3(i).
%29 C.F.R. § 525.12(j)(2).
9129 C.F.R. § 525.12())(3).

9229 C.F.R. § 525.12(f) (“The wages of all workers paid a special minimum wage under this part shall be adjusted
by the employer at periodic intervals at a minimum of once a year to reflect changes in the prevailing wages paid to
experienced individuals not disabled for the work to be performed employed in the vicinity for essentially the same
type of work.”)

93 See infra, note 280 (discussing the Workforce Innovation and Opportunity Act).

% Final Report, Advisory Committee on Increasing Competitive Integrated Employment for Individuals with
Disabilities at 28 (Sept. 15, 2016).

% See infia note 599.
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subminimum wage workers employed, found a disproportionately large number of workers are
employed by a small number of Community Rehabilitation Programs.*®

Chart 1.1 Breakdown of 14(c) Certificate Holders

Community Rehab
Program (CRP)
93%
Hospital/Patient Worker
4%

School Work
Experience Program
(SWEP)

1%

Business Establishment
2%

Source: Wage and Hour Division, 14(c) Certificate Holders, https://www.dol.gov/agencies/whd/workers-with-
disabilities/section-14c/certificate-holders; Chart Created by U.S. Commission on Civil Rights

A Community Rehabilitation Program is a program that provides directly or facilitates the
provision of vocational rehabilitation services to individuals with disabilities and that provides,
singly or in combination, for an individual with a disability to enable the individual to maximize
opportunities for employment, including career advancement.’’ Under federal law, the government
is authorized to make grants to state agencies for vocational rehabilitation services, and these
grants support services to help individuals with disabilities prepare for and engage in
employment.”® Through a funding formula, federal grants are provided to the states through the
Rehabilitation Services Administration of the Department of Education,” which in order to be
received must be matched by the states.!”” In FY 2019, the federal government authorized
$3,521,990,000 in grant funding for vocational rehabilitation programs, which are responsible for

% National Council on Disability, From New Deal to Real Deal: Joining the Industries of the Future, (Oct. 2018) p.
50.

9729 U.S.C. § 705(4).

% Congressional Research Service, Rehabilitation Act: Vocational Rehabilitation State Grants, 2014, p.1.
% Ibid, p.3.

190 Tbid, p. 5.
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allocating funds for community rehabilitation programs for persons with disabilities. In FY 2020,
the grant program was authorized for $3,610,040,000.'°!

Vocational rehabilitation services provided for individuals with disabilities include Community
Rehabilitation Programs aiming to promote integration into the community and prepare individuals
with disabilities for competitive integrated employment, including supported employment and
customized employment.!®? These programs may specifically require skills training and job
coaching.'%

Community Rehabilitation Programs often act as both employers and service providers. As
employers who have been granted a 14(c) certificate, they are able to benefit from certain
noncompetitive contracts. As service providers, they are able to tap into a multi-billion dollar
reservoir of federal and state funds for services for people with disabilities. As the National Council
on Disabilities explained in its report, “14(c) employers ... benefit from reduced labor costs by
paying subminimum and/or sub-prevailing wages, and often also benefit from these federal and
state set-aside contracts, while receiving payments from Medicaid, Vocational Rehabilitation,
state, and local funding sources.”!® To fully fund the services they offer, Community
Rehabilitation Programs rely on a “braided funding stream”!®® including three main sources:
vocational rehabilitation funding described above, the Medicaid Home and Community-Based
Services waiver program, and direct revenue from labor contracts, which for some Community
Rehabilitation Programs includes federal contracts awarded through the AbilityOne program.'%
All three federal programs impose restrictions that reflect a national disability policy that
prioritizes competitive integrated employment. '’

Many employers of persons with disabilities use these various funding mechanisms to provide
services in addition to employing individuals with disabilities, as part of their overall employment

101 The majority of community rehabilitation programs which provide supports and services for people with
intellectual and developmental disabilities to obtain a job are funded by the vocational rehabilitation system. Under
the Rehabilitation Act of 1973, the Department of Education funds grantees that are defined as: “State VR agencies
or a consortium of State VR agencies in partnership with other key entities, such as State and local educational
agencies, community rehabilitation providers, 2-year and 4-year postsecondary educational institutions (including
vocational and technical schools), and employers.” The Department of Education does not offer a line item of funds
that go specifically to community rehabilitation providers. See Department of Education, Rehabilitation Services,
Fiscal Year 2020 Budget Request, https://www2.ed.gov/about/overview/budget/budget20/justifications/i-rehab.pdf.

10229 U.S.C. § 723(b)(2).
103 See infira notes 272-317 (discussing the Rehabilitation Act and the Workforce Opportunity Investment Act).

104 National Council on Disability, From New Deal to Real Deal: Joining the Industries of the Future, (Oct. 2018)
pp. 55-56.

105 National Council on Disability, Subminimum Wage and Supported Employment, (Aug. 2012) p. 26.
106 See discussion infia notes 778-799.

107 See discussion infra notes 231-235.
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programs. This includes 14(c) certificate holders such as MVLE in Virginia, as described in
Chapter 4.'% As discussed during the Commission Subcommittee’s site visit to MVLE, a
Community Rehabilitation Program may describe utilization of 14(c) as a “stepping stone”!?
method of providing training to people with disabilities who might not be familiar with a particular
employment setting.''” Joanne Aceto, Senior Director of Employment Services at MVLE,
indicated that MVLE sees employees transition from 14(c) to commensurate wages when they no
longer need a regular job coach.!'! At the Commission’s briefing, Kate McSweeny, Vice President
of Government Affairs and General Counsel of ACCSES, testified to the major role that
Community Rehabilitation Programs may have in future policy, stating that “there can be no
growth without them.”!!?

Kenan Aden of MVLE explained how MVLE, like other Community Rehabilitation Programs,
relies on revenue generated by contracts they make with local businesses as well as state and
federal funding. Such a contract with a local business “operates just like any other laborer
contract.”!'!'®> Where Rehabilitation Act funding and Medicaid funding are available to Community
Rehabilitation Programs in their capacity as service providers, business contracts fund Community
Rehabilitation Programs in their capacity as employers. As Mr. Aden explained:

It's very important for us to make sure that we separate out, first off, the job coaching, and
the support services, and the funding that we're discussing. So when we talk about someone
having access to one of the jobs that MVLE offers, every single time a staff person helps a
person get into a job, that touch, that help is a support service.'!*

Aden went on to explain how the funding streams for these support services (and staff necessary
to render them) are separate from the contract payments to pay 14(c) subminimum wages. Mr.
Aden states, “We really have to ... separate out the contract performance and the pay for
performing on the contract from the support service and ... the funding around providing the
support service.”!!> While the support services Community Rehabilitation Programs provide to

108 See infira notes 830-837 (discussing the Virginia site visit in Chapter 4).

109 Ashley Welsh, Program Manager of Transition and Training at MVLE, testimony, Commission Subcommittee
Virginia Roundtable, Springfield, VA, Mar. 3, 2020, testimony, p. 11 (hereinafter cited as Subminimum Wages
Virginia Roundtable).

110 Notes of Amy Royce, Special Assistant to Commissioner Kladney (Mar. 3, 2020), Notes of Maureen Rudolph,
General Counsel (Mar. 3, 2020).

1 Joanne Aceto, Senior Director of Employment Services at MVLE, testimony, Subminimum Wages Virginia
Roundtable, p.18.

2 McSweeny Statement, at 4-5.

13 Aden testimony, Subminimum Wages Virginia Roundtable, p. 55.
14 1bid, pp. 55-56.

15 MVLE Transcript at 57.
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their employees with disabilities to facilitate contract work are paid for by state and federal funding
sources, the sub-minimum wages paid to 14(c) employees come directly from the labor contracts
the provider is able to secure.'!®

Researchers found in 2016 that two-thirds of Community Rehabilitation Programs provided non-
work services in addition to employment services.'!” In 2002—-2003, only 18 percent of individuals
served by Community Rehabilitation Programs received employment services in integrated
settings, compared to 28 percent during 20102011, and 38 percent in 2014-2015.''® According
to researchers at University of Massachusetts’ Institute for Community Inclusion, these increases
in integration reflect a national trend in people with disabilities requesting services in an integrated
setting, as well as federal policy encouraging Community Rehabilitation Programs to provide
services in integrated settings. !

The type of work performed at a Community Rehabilitation Program varies widely. It may include
packing, collating, and light assembly in a factory setting,'?° to working at a cotton candy shop.'?!
Kitchen and cafeteria work may include rolling silverware in napkins, moving equipment around
on carts, washing dishes, and filling table containers with sugar packets.'?> Community
Rehabilitation Programs may even provide a service to translate any military skills to new
employment.'?} In the public comments received by the Commission, one family member of a
person with a disability stated that individuals on a waiting list for a Community Rehabilitation
Program have to fill their days watching TV and playing on a tablet, highlighting that without

116 See MVLE Transcript at 59.

"7 Winsor, J., Timmons, J., Butterworth, J., Migliore, A., Domin, D., Zalewska, A., & Shepard, J. (2018).
StateData: The national report on employment services and outcomes through 2016. University of Massachusetts
Boston, Institute for Community Inclusion at 4; See supra notes 127-131.

8 Winsor, J., Timmons, J., Butterworth, J., Migliore, A., Domin, D., Zalewska, A., & Shepard, J. (2018).
StateData: The national report on employment services and outcomes through 2016. University of Massachusetts
Boston, Institute for Community Inclusion at 3-4 (the study notes 3 important caveats to this data: These figures
include use of enclaves and mobile groups made up of only people with disabilities within integrated settings,
Community Rehabilitation Programs provide a higher proportion of individuals with intellectual/developmental
disabilities with facility-based non-work services than they do employment services in community settings, and this
trend is not corroborated in data on services delivered by state intellectual/developmental disabilities agencies, in
which the percentage of individuals receiving integrated employment services has remained relatively level, at 19%,
since 2010).

19 Ibid.

120 General Assembly Cincinnati, Production, http://generalassemblycincy.com/production/ (last accessed May 26,
2020).

121 Holy Angels, Cotton Candy Factory, https://www.holyangelsnc.org/cotton-candy-factory (last accessed May 26,
2020).

122 Notes of Amy Royce, Special Assistant to Commissioner Kladney (March 3, 2020); Notes of Maureen Rudolph,
General Counsel (March 3, 2020).

123 PRIDE Industries, Military Jobs at PRIDE, https://prideindustries.org/jobs/military-jobs/ (last accessed May 26,
2929).
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Community Rehabilitation Programs persons with a disability in her state are “wasting away and
losing valuable time.”!?*

In contrast to Community Rehabilitation Programs that are 14(c) employers, sites in Vermont have
transitioned from subminimum wage employment and utilize funding to provide enhanced services
for people with disabilities.'>> Whether or not they are 14(c) employers, many Community
Rehabilitation Programs provide non-work services in addition to employment services, and are
under increasing pressure to shift to competitive integrated employment from facility-based work
(in facilities or institutions), where there is a risk of isolation or institutionalization; ¢ there is also
an additional focus on community life engagement.'?” Non-work services can range from
122 More specific examples of non-work
services include clinical services (i.e. speech and behavioral therapy), community exploration
activities (i.e. computer training, pet therapy, and first aid classes), or performing arts programs. %’
Additional on-site projects can include rug weaving, paper recycling, and custodial/food service
training opportunities,'* training in financial management, networking, and using various forms

rehabilitation services, day treatment, and training.

of transportation. 3! In Vermont, the services included networking, researching job opportunities,
facilitating career decisions, and other self-determination-focused activities such as advocacy and
skills for independent living.'> Community Rehabilitation Programs may also provide
transportation, an important component for people with disabilities, particularly when accessible
public transportation limits employment opportunities,'** and for individuals who are unsure that
another job would provide the transportation they require to work. '** These funded services should

124 Donna Ahola, Public Comment for the Subminimum Wages Briefing before the U.S. Comm’n on Civil Rights.

125 See infra, notes 1075-1087 (discussing how a former Community Rehabilitation Program continues to provide
services to people with disabilities).

126 Even in facility-based settings, the ADA integration mandate requires integration whenever reasonable. See infia
notes 200-203 (discussing the Olmstead Supreme Court case and subsequent Department of Justice actions); see
also infra notes 142-156 (discussing the history of policies institutionalizing persons with disabilities).

127 Winsor, J., Timmons, J., Butterworth, J., Migliore, A., Domin, D., Zalewska, A., & Shepard, J. (2018).
StateData: The national report on employment services and outcomes through 2016. University of Massachusetts
Boston, Institute for Community Inclusion at 4.

128 U.S. Dep’t of Labor Wage and Hour Division, Fact Sheet #39G: The 2010 National Community Rehabilitation
Program Compliance Baseline Survey, (June 2009) https://www.dol.gov/agencies/whd/fact-sheets/39g-14¢-2010-

survey.
129 MVLE, Support Services, https://www.mvle.org/support-services/ (last accessed May 26, 2020).

130 Booneville Human Development Center, Overview, https://humanservices.arkansas.gov/about-dhs/ddds/human-
development-centers/booneville-hdc (last accessed May 26, 2020).

131 Abilities Without Boundaries, Programs & Services, https:/abilitieswithoutboundaries.org/programs-services/
(last accessed May 26, 2020).

132 See infra, notes 1075-1087.
133 See infra notes 972, 1180, 1217, 1235, and, 1237.

134 See infra note 972.
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be taken into account when analyzing the economics as well as the effectiveness of 14(c) and other
policy options.

Time Trials and Piece Rates

Under the Labor Act, after not more than six months of employment, the 14(c) employer is required
to review the quantity and quality of work performed by the worker with a disability as compared
to that of a worker who does not have a disability.!** 14(c) certificate holders may conduct time
studies or time trials as a method to determine the productivity of an individual with a disability.'*

However, these time studies may only be used to assist in setting that individual’s wage.'*’

After the initial evaluation, the wage determination must be periodically reviewed.!*® According
to the Wage and Hour Division’s responses to the Commission’s interrogatories, conducting
reviews in six-month intervals should be viewed as the minimum requirement for certificate
holders to remain compliant with the Labor Act Section 14(c), though the employer may conduct

reviews more frequently. '3

Employers may also establish a piece rate for industrial work being performed by workers with
disabilities under a 14(c) certificate.!** Federal regulation establishes that these piece rates must
be:

Based on the standard production rates (number of units an experienced worker not
disabled for the work is expected to produce per hour) and the prevailing industry wage
rate paid experienced nondisabled workers in the vicinity for essentially the same type and
quality of work or for work requiring similar skill. (Prevailing industry wage rate divided
by the standard number of units per hour equals the piece rate.).'*!

13529 U.S.C. § 214(c)(2); 29 C.F.R. § 525.12()(3).

136 29 C.F.R. § 525.12(h)(2)().

13729 C.F.R. § 525.12(h)(2)().

138 Supra note 92.

13929 C.F.R. § 525.12(j)(3); Wage and Hour Division Response to USCCR Interrogatory No. 17 at 7.

14029 C.F.R. § 525.12(h); See also, Hodgson v. Cactus Craft of Arizona, 481 F.2d 464, 467 (9th Cir. 1973)
(Minimum wage provisions of 29 U.S.C. § 203 apply to employees paid a piece rate); Wage and Hour Division,
Section 14(c) Online Calculators User Guide, p. 39,

https://www.dol.gov/sites/dolgov/filess WHD/legacy/files/calculatorGuide.pdf (“A piece rate is the wage paid per
each completed unit of work (e.g., a task performed or piece produced). When a worker with a disability is to
perform a production job, the simplest and most objective method to ensure the payment of commensurate wages is
the payment of a piece rate”).

14129 C.F.R. § 525.12(h)(1)(i).



https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/calculatorGuide.pdf

Chapter 1: Applicable Law & Policy Considerations

Developments in Civil Rights Protections

Although Congress enacted the post-Civil War Reconstruction Amendments and some prior
federal legislation with the intent to protect rights to freedom from discrimination and equal
protection under the law, it was not until the Civil Rights Act of 1964 that the federal government
had broad authority to investigate civil rights violations and to enforce civil rights laws.!#? A 1983
Commission report documented the civil rights challenges facing people with disabilities dating
back to pre-Revolutionary America, when “[1]Jaws in the Thirteen Colonies excluded settlers who
could not demonstrate an ability to support themselves independently.”!** People with disabilities
have experienced pervasive discrimination over time, including the eugenics movement in the
1920s that irrationally blamed people with disabilities for many societal problems.!** The
unwarranted and harmful institutionalization of many people with disabilities has its beginnings
in discriminatory attitudes about people with disabilities that were widespread in 1920s
America.'* The Commission found in 1983 that the historical institutionalization of people with
disabilities led to their being overlooked by policymakers later in the twentieth century. '

The Commission identified 30 civil rights laws that protected people with disabilities as of the
1983 report, recognizing that the most significant legislation had been passed in the 1970s.'%
Building on concerns identified in the Commission’s 1983 report, in 1986, the National Council
on Disability recommended that Congress take further legislative action to expand equal protection
laws to people with disabilities, noting that:

A problem with existing laws [regarding discrimination against people with disabilities],
however, is that their coverage is not nearly as broad as laws prohibiting discrimination on
the basis of race, color, sex, religion, or national origin. Many types of activities, such as
employment by agencies engaged in interstate commerce, public accommodations, and

142 See, e.g., U.S. Com’n on Civil Rights, Are Rights a Reality?, pp. 7-10.

143 U.S. Comm’n on Civil Rights, Accommodating the Spectrum of Individual Abilities, p. 18 (1983)
https://www2.law.umaryland.edu/marshall/usccr/documents/cr11081.pdf.

144 Thid., 19-20.
145 Tbid.

146 Tbid., 21-22.
147 Tbid., 46.
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housing, are covered by laws prohibiting other types of discrimination, but not by laws
prohibiting handicap discrimination. '*®

In 1990 Congress enacted and President Bush signed into law the Americans with Disabilities Act,
providing explicit federal civil rights protection in all walks of life to people with disabilities.'* It
was not until the 1990s that federal courts invalidated statutes that were facially discriminatory
against persons with disabilities. For example, in 1996, the Sixth Circuit held that the anti-
discrimination provisions of the federal Fair Housing Act preempted Michigan zoning laws with
stricter requirements for the location of adult foster care for persons with disabilities.!*® The Sixth
Circuit reasoned that the Supreme Court had held that a facially discriminatory policy is a form of
intentional discrimination, and found that: “By their very terms, these statutes apply only to [adult
foster care] facilities which will house the disabled, and not to other living arrangements.”!>!
Congressman Bobby Scott (D-VA) testified at the Commission’s briefing that he hopes the type
of discrimination he views as inherent in Section 14(c) will end, emphasizing that:

[PJeople with disabilities should be treated like everybody else. If they can make the
minimum wage, if they can get a job, they ought to be able to make the minimum wage.

You ought not to be able to pay them a differentiated wage just because they have a
disability. And we found that in most of the people on 14(c) could, perhaps with a little
support, make a full minimum wage. '

In the 1983 report, Accommodating the Spectrum of Individual Abilities, the Commission
recognized the risk of discrimination that people with disabilities faced when seeking employment,

148 Nat’l Council on Disability, Toward Independence: An Assessment of Federal Laws and Programs Affecting
Persons with Disabilities - With Legislative Recommendations, (Feb. 1986),
https://ncd.gov/publications/1986/February 1986#9a (no page numbers indicated) (To note, the Commission
recognizes that referring to people with disabilities as “handicap” is offensive and is only used in this context to
remain accurate to the original legislative text of Section 504 of the Rehabilitation Act, 29 U.S.C. § 794(a), which
was under discussion by the National Council on Disability).

149 In 1983 the Commission published Accommodating the Spectrum of Individual Abilities and called for greater
federal civil rights protections for people with disabilities. See, U.S. Comm’n on Civil Rights, Accommodating the
Spectrum of Individual Abilities, pp. 163-64 (Sept. 1983)
https://www?2.law.umaryland.edu/marshall/usccr/documents/cr1 1081.pdf; See also, U.S. Comm’n on Civil Rights,
U.S. Commission on Civil Rights Celebrates the 25th Anniversary of the Americans with Disabilities Act of 1990
(July 24, 2015) (“The U.S. Commission on Civil Rights is proud to have contributed to the understanding of this
important law and of all other federal civil rights laws that are essential to the development and maintenance of a
productive citizenry free to choose its own destiny without artificial and discriminatory barriers.”)
https://www.prnewswire.com/news-releases/us-commission-on-civil-rights-celebrates-the-2 5th-anniversary-of-the-
americans-with-disabilities-act-0f-1990-300115868.html.

150 Larkin v. State of Michigan Dep’t of Social Services, 89 F.3d 285 (6™ Cir. 1996)

151 1d. at 290 (analyzing International Union, United Auto. Aerospace & Agricultural Implement Workers v. Johnson
Controls, Inc., 499 U.S. 187, 197-200 (1991)).

152 U.S. Representative Robert C. Scott Testimony, Subminimum Wages Briefing, p. 21.
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writing that “studies indicate that only in a tiny percentage of cases is inability to perform a regular,
full-time job the reason” that a person with disabilities “is not employed.”!>® Furthermore, the
Commission found in 1983 that for workers with disabilities with less than twelve years’
experience, the average wage paid was below the federal minimum wage.'** The Commission also
recognized the risk of unnecessary institutionalization people with disabilities face when seeking
services, finding that even the best-run institutions could not avoid segregation of people with
disabilities.!>> The Commission noted, however, that the recognition that people with disabilities
are better served in community settings came with the responsibility to ensure that
deinstitutionalization did not result in the elimination of programs without proper replacements for
necessary services. >

The Commission’s investigation into subminimum wages for people with disabilities builds on the
important work of the National Council on Disability, which, like the Commission, is bipartisan
by design. !>’ “First established as a small advisory Council within the Department of Education in
1978, [the National Council on Disability] was transformed into an independent agency in 1984
and charged with reviewing all federal disability programs and policies.”!*® In his written
testimony to the Commission, the Council’s current Chair, Neil Romano, wrote that “there isn’t a
topic I feel more strongly about than ending subminimum wages for people with disabilities.”!>
Over the past decade, the Council has published several reports on employmen