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1 P-R-O-C-E-E-D-I-N-G-S

2 9:34 a.m.

3 VICE CHAIR THERNSTROM:  Good morning and

4 welcome to the U.S. Commission on Civil Rights

5 Briefing on Disparate Impact in School Discipline. 

6 It is 9:34.  I need to move my - sorry folks.  Okay. 

7 It's 9:35 on February 11, 2011, and this public

8 briefing is taking place at commission headquarters

9 at 624 Ninth St., N.W., in Washington, D.C. and on

10 behalf of the Civil Rights Commission I welcome

11 everyone to this briefing.  We've got quite a crowd

12 here.  I'm used to an empty - practically empty room. 

13

14 Recently the U.S. Department of Education

15 announced a new initiative to study the racially

16 disparate impact of discipline policy on students and

17 today's briefing will ask why are African-American

18 and Latino students disciplined at a

19 disproportionately high rate and what is the likely

20 effect of DOE's initiative on the disciplinary

21 policies and practices of schools and school

22 districts.  The record of this briefing will remain

23 open until March 11, 2011.  Public comments may be

24 mailed to the Commission at 624 Ninth St., N.W., Room

25 700, Washington, D.C. 20425.  
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1 Before we begin I'm sure I speak for the

2 entire commission in welcoming three new

3 commissioners, Dina Titus, Roberta Achtenberg and

4 Marty Castro.  Only recently appointed, this is their

5 first appearance at a commission meeting and I will

6 be introducing them at some length at our business

7 meeting which will follow this briefing, but I do not

8 want to take up the panelists' time and will somebody

9 please fix a - 

10 (Laughter)

11 PANEL 1 - (TEACHERS)

12 VICE CHAIR THERNSTROM:  So thank you very

13 much.  So this morning we are pleased to welcome

14 three panels of experts who will address our topic. 

15 On Panel 1 we have five teachers, on Panel 2 a mix of

16 teachers and school administrators, and Panel 3

17 consists of an official from the U.S. Department of

18 Education along with three additional school

19 administrators.  And I apologize for the shortness

20 and the fact that you - we are asking people to speak

21 very briefly because of the time constraints today,

22 but panelists, please limit your formal presentation

23 to five minutes.  The same time constraints

24 unfortunately force us to confine the questions of

25 commissioners to five minutes as well.  The question
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1 period will begin promptly after each panel.  Again,

2 I very much regret the brevity of your testimony on

3 very important issues.

4 So I will now very briefly - and my

5 assistant is grabbing all sorts of papers for me for

6 reasons I don't know - introduce the educators who

7 comprise Panel 1.  Allen Zollman teaches English as a

8 second language to elementary students in

9 Pennsylvania.  His teaching load also includes two

10 remedial classes per day, one in math, one in

11 reading, and he had tutored homebound students in a

12 wide variety of subjects.  “For me,” Mr. Zollman has

13 said, “discipline does not mean punishment, it means

14 teaching young people to make good decisions.” 

15 Andrea Smith is a sixth grade teacher with 10 years

16 of experience teaching in Washington, D.C. public and

17 charter schools.  She previously had worked as a

18 legislative research assistant for the Education

19 Trust, an advocacy organization committed to high

20 academic achievement for all students.  Jamie Frank

21 has taught in three prominent school systems in the

22 D.C. metropolitan area, is currently a secondary

23 social studies - secondary school social studies

24 teacher.  She serves as a member of several teachers'

25 advisory boards including the Bill of Rights
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1 Institute and the Council for Teaching and Learning. 

2 Louise Seng taught eighth grade social studies in an

3 Allentown, Pennsylvania, middle school for 34 years. 

4 Ninety percent of the school's students were racial

5 and ethnic minorities.  And Patrick Welsh who rounds

6 out the panel has taught English at T.C. Williams

7 High School in Alexandria, Virginia since 1970.  He's

8 written extensively about education and youth

9 culture, authored a well-regarded book Tales Out of

10 School, published by Penguin.  And so I welcome these

11 panelists but ask them first to - I ask them first

12 to, before being sworn in to come and seat yourselves

13 and get mic'd up.  I will now ask the panelists to

14 swear or affirm that the information you are

15 providing is true and accurate to the best of your

16 knowledge and belief.  Say that out loud.

17 (Whereupon, the panel was sworn)

18 VICE CHAIR THERNSTROM:  Okay.  Well

19 again, thank you for coming and again I welcome you

20 on behalf of the Commission.  I will call you in the

21 order in which you are seated and in order to do that

22 - this is going to occur a lot during this briefing -

23 I switch glasses.  So we're starting with Mr.

24 Zollman.
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1 MR. ZOLLMAN:  Thank you.  Good morning. 

2 VICE CHAIR THERNSTROM:  Good morning and

3 please begin.

4 MR. ZOLLMAN:  As I was introduced, I

5 teach English as a second language to students in

6 grades 5 through 8 in an urban Pennsylvania middle

7 school, and I also teach remedial courses in reading

8 and math to students who more closely represent a

9 cross-section of the multiethnic school population.  

10 Each school in my district has

11 disciplinary procedures on which the teachers are

12 briefed verbally and in writing.  We were told that

13 the primary responsibility for classroom management

14 rests with us which is normal and reasonable.  For me

15 discipline does not mean punishment, it means

16 teaching young people to make good decisions.  It

17 means creating the conditions where students receive

18 consequences for behavior that they can learn from,

19 good or bad behavior.  On a deeper level discipline

20 means providing the conditions necessary for teaching

21 and learning to take place at all.  It was not always

22 the case, but I now have relatively few behavior

23 problems in my classes.  This is because I often have

24 the freedom to control the pace of instruction and

25 the difficulty level of the tasks, and can select
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1 interesting content.  Unavoidably there are times

2 when the pace of instruction is a little too slow, or

3 the tasks a little too easy, or the stories are not

4 engaging enough and students become bored, or the

5 pace is too fast, or the tasks too hard and students

6 become frustrated.  Some students tolerate boredom or

7 frustration reasonably well and others do not.  These

8 are the times when students can get into trouble and

9 start making bad choices.  What does it look like

10 when this happens?  I could go on and on, but I

11 won't.  Pencil-tapping, humming, side conversations,

12 dancing, singing, exchanging insults in jest or in

13 earnest, talking back to the teacher, using

14 profanity, wandering around the classroom, touching

15 other students, yelling out the window, horse play,

16 and so on.  When a student disturbs the decorum and

17 instructional progress of the class and cannot be

18 redirected by the teacher, the teacher may wish for

19 that student to be temporarily removed.  This is

20 where the school's disciplinary procedures come into

21 play.  Before a student can be removed in my school

22 the teacher must prepare a disciplinary referral

23 which is what many of us used to call a pink slip. 

24 This one is a 2-page form with space for three

25 offenses, not one, and a checklist of measures taken



10

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 by the teacher before issuing the referral, measures

2 which turned out not to be effective.  What is

3 important to note here is that in order to get a

4 disciplinary referral for disruption in my school

5 there must be three infractions and it must be

6 documented in writing before the student can be

7 removed from the classroom.  Serious offenses like

8 possession of a weapon or aggravated assault do

9 result in immediate removal of the student from the

10 room, but for mere disruption it is no simple thing

11 to have a student removed at the time of the

12 disruptive behavior.  This means that for extended

13 periods of time it can happen that very little

14 teaching and learning will take place in a given

15 classroom.  

16 When I need backup support I really do

17 need it, yet for me to be recording infractions of a

18 student over time in anticipation of a referral and

19 then wait for a response means that I am left dealing

20 with the problem for awhile and teaching through

21 chaos.  In such an environment students see few

22 meaningful consequences for their actions so they not

23 only continue to misbehave, but the behaviors get

24 more brazen with more and more students joining in

25 the fun until even the quote unquote "good kids" are
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1 acting out.  They often become cynical, reminding

2 teachers that nothing will happen to them.  Here is

3 an illustrative dialogue between me and an eighth

4 grade girl who would not stop talking over me.  Me:

5 "You have two choices, either stop talking or I will

6 have you removed."  Girl: "I'm going to torture you. 

7 I'm doing this because I can't be removed.  I can't

8 be removed."  Now that example contradicts any notion

9 that the student didn't know what she was doing or

10 quote unquote "didn't know better."  The following

11 interchange likewise shows self-awareness and

12 deliberateness.  A boy and girl were involved in an

13 escalating verbal dispute.  For profanity I will

14 substitute the word "blank."

15 (Laughter)

16 MR. ZOLLMAN:  Me: "Tom, if she threatens

17 you just let me know."  Girl: "I just did threaten

18 him.  I'm going to smack the blank out of him.  I'm

19 going to blank him up."  Students know when they're

20 misbehaving and they know when they're preventing

21 others from learning.  They make these choices.  The

22 less we are willing or able to respond, the more they

23 will control the classroom, the hallways and even the

24 school.  The disciplinary framework which exists to

25 provide me backup support strongly encourages me to
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1 deal with problems at my own level.  However, I have

2 never been told to discipline with a thought to

3 disparate impact.  If I were told that I would find

4 that to be an even greater constraint on effective

5 discipline or on effective classroom management.  I

6 could - if that happened I could foresee one of three

7 avenues to pursue: (a) I would disregard the

8 directive and refer students as I saw fit and see

9 what happens, (b) I would do nothing and live with

10 the chaos, understanding that there would be even

11 more times when little teaching and learning would

12 take place, or c) I could end my public school

13 teaching career early and pursue other activities

14 where there is more control over the work situation. 

15 Ultimately each instance of misbehavior

16 in the classroom is unique and requires a customized

17 response.  It doesn't matter what the ethnicity of

18 the student is.  If the child acts out and creates a

19 distraction the other students will not learn.  We're

20 talking about disparate impact.  For a teacher, what

21 is the greater disparate impact?  When one student

22 can say in effect, “indulge me or I will shut you

23 down and there's nothing you can do about it,” then

24 29 other children are prevented from learning.  That

25 is the greater disparate impact.  Thank you.
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1 VICE CHAIR THERNSTROM:  Thank you very,

2 very much.  So, Ms. Smith.

3 MS. SMITH:  Thank you, good morning.  I'm

4 a sixth grade mathematics teacher at E.L. Haynes

5 Public Charter School located in Northwest

6 Washington, D.C.  E.L. Haynes serves 600 students

7 grades preK-8.  Our student body is 54 percent

8 African-American, 25 percent Latino, 18 percent white

9 and 3 percent Asian.  In addition, 62 percent of E.L.

10 Haynes students qualify for free or reduced lunch,

11 and 21 percent are English language learners.

12 Early on in the school year the teaching

13 staff at my school was presented with some

14 disaggregated school-wide discipline data.  Out-of-

15 school suspension rates for the first quarter of the

16 school year broken down by race were included. 

17 Teachers were asked to reflect with their colleagues

18 about what the data revealed.  We drew several

19 conclusions from that data in a matter of minutes. 

20 First, we were suspending African-American males more

21 than any other subgroup.  We were also suspending

22 students with special needs more than other

23 subgroups.  This meant as teachers we were referring

24 and sending African-American males and students with

25 special needs out of class more than any other
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1 subgroup which meant we weren't effectively engaging

2 and connecting with all students in a way that

3 resulted in equitable academic outcomes, specifically

4 for African-American males and special needs

5 students.  Finally, suspension was not an effective

6 consequence as evidence by repeated suspensions.  

7 Recently we have started using a new

8 discipline inputting and tracking system at my

9 school.  This new system does allow us to track and

10 disaggregate discipline referrals and consequences on

11 a weekly basis.  Using this data, grade-level teams

12 can address discipline trends and try to get at the

13 root of what is causing and perpetuating these

14 trends.  I believe part of what is causing the

15 disproportionality in student discipline referrals

16 and suspensions at our school is what we call at

17 Haynes relational trust.  One of the main predictors

18 of if a student will go to college is positive

19 relationships with their teachers in middle school. 

20 Discipline and relational trust are inextricably

21 linked.  In my experience, the more students trust

22 that I will be fair and hold them to high standards

23 in a firm yet caring way, the less discipline issues

24 arise.  Relational trust is not a science.  Moreover,

25 it plays out in small ways that few outsiders would
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1 know as significant in a classroom.  The room to tell

2 a joke when a student is singing during the lesson

3 instead of confronting them with a more abrasive

4 redirection.  Concluding at the door or a question

5 about how Chewie the dog is doing.  It's recognizing

6 what a student needs even when they don't know they

7 need it or can't articulate what they need.  It's

8 listening to a student when they come to you with a

9 problem or sitting them down to have a conversation

10 to check in with them.  One's racial dispositions can

11 influence relational trust.  At my school I have been

12 encouraged to examine and question how my own racial

13 dispositions affect my teaching and my students.  At

14 E.L. Haynes staff has participated in race and equity

15 in education seminars in which we began a

16 conversation about racial inequities in our school. 

17 In order to eliminate the racial achievement gap I

18 believe we must commit ourselves to addressing racial

19 inequities in our teaching and our school structures. 

20 We must face our own racial experiences and recognize

21 what we contribute to the racial experiences of our

22 students.  As a white teacher this is a recognition

23 that is not always easy to make and it's not always

24 clear-cut specifically when it comes to discipline. 

25 I often question if my discipline approach is
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1 perceived by a student as being racially influenced

2 or creates a learning environment in which the

3 student does not feel affirmed.  I have questioned if

4 I am the best person to be teaching the students in

5 my classroom.  Unfortunately my experience has not

6 led me to answers and solutions, it has led me to

7 conclude that race matters when it comes to student

8 discipline and school culture.  I have chosen to not

9 continue working at schools where I believe

10 student/teacher/parent relationships were strained in

11 part by race even though the school was known for

12 having tight discipline policies.  I have also been

13 disheartened working in schools with dismal

14 discipline and no vision for student success.  My

15 experience has also proven to me that discipline

16 issues in a school are not a result of some students

17 not being able to behave or single-parent families. 

18 I do know that all students can learn and succeed if

19 they are provided a positive learning environment in

20 which they are affirmed, challenged, supported and

21 held accountable for their actions.  In order to

22 address the discipline challenges and

23 disproportionality of race and discipline referrals,

24 educators must address the issue of race head on.  We

25 need educators and community members who are
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1 committed to having ongoing conversations that

2 address our role in the disparities in student

3 discipline and achievement in our schools.

4 VICE CHAIR THERNSTROM:  Thank you very,

5 very much.  Came in under time.

6 MS. FRANK:  I'll hopefully do the same.

7 VICE CHAIR THERNSTROM:  Ms. Jamie Frank.

8 MS. FRANK:  For the past 11 years I've

9 been a teacher in the suburban D.C. metro area.  Over

10 that time I've seen significant changes both in the

11 classroom and in the demands placed on teachers. 

12 I've taught in highly diverse schools where over 80

13 percent were minority students.  I have also taught

14 in extremely affluent communities with over 80

15 percent of parents having graduated from college. 

16 These experiences have showed me that there's great

17 disparity in the way students are treated, the

18 expectations held for them and the measures of

19 success.  No longer can teachers focus on individual

20 student success.  We must focus on the demographic

21 makeup of students, how they measure on standards-

22 based assessments.  We disaggregate state data, we

23 focus on students most in academic need, pay special

24 attention to those subcategories that we need to meet

25 AYP [Adequate Yearly Progress].  District- and
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1 school-wide policies are made to protect those

2 numbers and to be sure of the best possible outcome,

3 score outcome, for each school.  Teachers are taken

4 to task when students are failing, misbehaving in

5 their classes and performing below the standards. 

6 Expectations are placed on teachers to ensure that

7 the numbers are met, thereby paying special focus on

8 those subgroups, African-Americans, Hispanics, ELL,

9 special ed.  This disparity not only impacts the

10 disciplining of these students but the day-to-day

11 classroom expectations we have for those students. 

12 In order to pass the course, the test or whatever the

13 measure - standard measure of success may be for an

14 individual class, teachers are under pressure to

15 ensure that students succeed.  And while this may

16 sound like the objective of every educator, the

17 problem lies in the focus on the scores, on the tests

18 and on the numbers.  Several years ago I worked at a

19 school.  I was told by central office superintendents

20 that they had too many suspensions.  They must

21 creatively discipline students, specifically the

22 number of minority students being suspended compared

23 to that of their white counterparts.  The students

24 continued to behave harshly, bringing knives to

25 school, threatening teachers, and yet because of the
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1 concern over publication of the suspension numbers by

2 the school and by the county the administrators

3 allowed students to go home, calling it a day of

4 exclusion.  These students would be back in school,

5 in class the very next day and in this situation the

6 school continues to practice the same policy.  And

7 since student graduation rates are high even for

8 minorities, the minority students are given a pass to

9 keep those numbers high regardless of whether they

10 act up.  I serve on a number of civic education

11 boards and I have heard similar concerns from

12 teachers around the country.  

13 School administrators - school district

14 administrators via school administrators place huge

15 burdens on teachers to ensure the numbers allow for

16 AYP, not only in academic achievement but the

17 attendance, graduation rates and suspensions.  Over

18 the past three years several counties in the D.C.

19 metro area have removed their loss-of-credit policy

20 over the last - over these last three years.  The

21 reason for that change has been due to inequitable

22 distribution of students losing credit in a course

23 resulting in a failure to graduate on time, with the

24 majority of students being minority.  The purpose of

25 the loss-of-credit policy, generally when a student
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1 cuts class usually three to five times within a

2 semester it reinforces [that] students of course need

3 to attend class.  Well, the counties have looked at

4 trying to eradicate truancy issues within each county

5 and it became apparent that there was a large

6 percentage of truancy cases being investigated for

7 minority students.  Once this was identified, fear of

8 not being racially sensitive arose and the policies

9 were changed, simply removed.  Currently, without the

10 loss-of-credit policy there is no penalty for failure

11 to attend classes.  It is the policy that students

12 are allowed to make up all their work while re-

13 teaching and re-assessment for the missed days must

14 be done by the teachers.  Students can receive

15 discipline action by the administrators if they

16 choose to follow it up.  All absences whether excused

17 or unexcused are to be considered the same, and the

18 burden of truant students falls on the teachers. 

19 While statistical evidence shows that this policy was

20 put into effect to ensure racial disparity cannot be

21 found for students whom do not attend class, student

22 attendance has been significantly impacted by the

23 removal of this policy, and this policy change was

24 meant to benefit minority students.  At the same time

25 there has been a statewide decision to remove all in-
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1 school suspension programs for the State of Maryland. 

2 Students cannot be disciplined by being removed from

3 class, denied their education, thus the policies have

4 been replaced by non-documented programs like an in-

5 school inclusion or calling it in-school

6 intervention, all essentially the same but not listed

7 as suspensions and therefore never having to be

8 documented by the school.  

9 From my experience of working with

10 students along all the socioeconomic spectrum I

11 believe the real issue lies in the social and

12 economic situation for students.  The real issue of

13 student success -- albeit attendance, discipline,

14 achievement -- continues to be socioeconomics. 

15 Regardless of the race or ethnicity of a particular

16 student it comes back to the parents, the economic

17 situation they are in and the support they provide. 

18 In my experience the focus on which students get the

19 attention, are disciplined the most or have the least

20 chance of success does not reflect a racial divide

21 but an economic one.  I can go on and on.

22 VICE CHAIR THERNSTROM:  No, I'm going to

23 stop you.  Thank you very much, Ms. Frank.  Ms.

24 Louise Seng.
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1 MS. SENG:  First of all, the lights [you

2 are using to indicate my time remaining] would never

3 be allowed in the classroom.  It's kind of insulting.

4 VICE CHAIR THERNSTROM:  I'm sorry.

5 MS. SENG:  My name is Louise Seng.  I

6 taught for 34 years at an inner-city school called

7 Harrison Morton Middle School.  It started out as a

8 junior high.  I retired in 2006.  We had

9 approximately 900 sixth, seventh and eighth grade

10 students, 90 percent of whom are minorities.  Fifty

11 percent - well, up to 50 percent are Hispanic, but we

12 took in all kinds of minority students including

13 Oriental students and the majority of the Hispanic

14 students were Puerto Rican but we also had South

15 American, Central American students.  Before I

16 retired, the discipline at Harrison Morton, it was a

17 challenge.  The year before I retired there were 50

18 students suspended for a total of 200 infractions

19 just during the month before Christmas.  Although I

20 do not have the exact data available I believe that

21 the students from racial and ethnic minority groups

22 were disciplined more frequently than those in other

23 backgrounds.  However, my observation of racial

24 prejudice or bias on the part of my fellow teachers

25 or administrators was not because of these
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1 disparities in discipline.  As far as I was able to

2 tell all of my colleagues were committed to racial

3 equality and to the equality of opportunity for our

4 students.  Many of our colleagues chose to teach at

5 Harrison Morton over wealthier schools because they

6 were committed to helping students from poor

7 backgrounds succeed against long - against often long

8 odds.  In my opinion, racial and ethnic minority

9 students were disciplined more frequently because

10 more of them came from families which had not learned

11 self-discipline necessary to thrive in school.  Some

12 came from families where they observed violence at

13 home and therefore were taught that it was acceptable

14 to use violence to solve problems in school.  It was

15 not terribly unusual, for example, for one student to

16 throw a chair at another during the middle of class

17 because the second student made a nasty verbal

18 comment, and teaching was going on at the time. 

19 While I was usually able to prevent such scuffles

20 from breaking out in my classes other teachers,

21 whether the lack of experience or from - for other

22 reasons were not quite as successful.  I noticed also

23 that some students came from homes where they weren't

24 expected to do homework, more like most students came

25 from homes where they weren't expected to do



24

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 homework, or to be home by a certain time or go to

2 bed by a certain hour.  Students who had been able to

3 be up late sometimes fall asleep in class or would

4 behave disruptively because they were tired.  Some

5 seemed to eat poor diets outside of school and I

6 believe that this might have contributed to

7 hyperactive behavior.  Getting students to stay

8 focused and pay attention was a constant challenge. 

9 Many students had trouble sitting still and paying

10 attention.  Again, I suspect it's because they had

11 not learned these skills at home.  

12 For several years I helped run a program

13 called Conflict Resolution that I believed was

14 effective in reducing discipline problems.  My

15 colleagues and I trained students to serve as peer

16 mediators.  A trained peer mediator helped other

17 students to resolve conflicts.  Though the peer

18 mediation program was not always effective at

19 stopping student-to-student fights, it did prevent a

20 number of them from occurring.  During my years of

21 teaching I was never approached by - never approached

22 by an administrator or anyone about reducing

23 disparities in discipline.  Because I am no longer

24 teaching I don't know exactly how my former school

25 will respond to the new Department of Education
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1 initiative.  I do hope that the Obama initiatives

2 don't lead to pressure on teachers at Harrison Morton

3 to use less discipline.  As I said above, maintaining

4 discipline in a school like Harrison Morton can be

5 challenging.  Lowering discipline standards could

6 make it even harder for students of all racial and

7 ethnic groups to learn which would be an unfortunate

8 outcome indeed.  Thank you.

9 VICE CHAIR THERNSTROM:  Thank you very

10 much, Mrs. Seng.  And last but not least.  I'm very

11 familiar with your writing, Mr. Welsh.

12 MR. WELSH:  My name is Pat Welsh and I

13 teach at T.C. Williams High School in Alexandria,

14 Virginia, the high school on which the movie

15 “Remember the Titans” is based.  Yesterday I was

16 reading an article in the New Yorker by Tina Fey, the

17 Sarah Palin imitator, and it was on working moms. 

18 Tina Fey said, "The topic of working moms is a tap

19 dance recital in a minefield.  It is less dangerous

20 to draw a cartoon of Allah French-kissing Uncle Sam -

21 which let me make it clear I have not done - than it

22 is to speak honestly about this topic."  The topic of

23 the discipline of black students is certainly a

24 minefield, especially for a 60-plus Irishman with

25 gray hair.  I told a couple of friends I was coming
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1 here and they said what are you, a masochist?  So

2 anyway, I'm going to step into the minefield.

3 What girls fight the most in school?  I

4 don't think this is just at T.C. Williams, but at

5 T.C. Williams it's black girls, there's no question

6 about it.  It's not the African-American girls on

7 their way to UVA or William & Mary, it's not the

8 black girls from Ghana or Sierra Leone or Ethiopia

9 who come here to live the American dream, but it's

10 black girls who are products of what Colbert King in

11 a great article that everybody should read that was

12 in the [Washington] Post last Saturday [Feb. 5, 2011]

13 about an inter-generational cycle of dysfunction. 

14 Girls who have no fathers in their homes, who often

15 are born to teen mothers.  They're a small group, but

16 the fact is they cause enormous problems in school

17 and they are black and it's the same with the boys. 

18 Black kids - and it's for many reasons.  I mean,

19 there's been enormous racism in Virginia, you know,

20 the heart of the Confederacy, the heart of massive

21 resistance to integration, but the fact is that black

22 kids do bring a disparate amount of baggage to

23 schools and because of that they cause a

24 disproportionate amount of trouble.  And there's

25 going to be disproportional discipline referrals
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1 until the problems of poverty and teen pregnancy and

2 lack of fathers can be reduced or solved there's

3 going to be a disproportionate number of black kids

4 who are going to be up for disciplinary action.  

5 I think the ultimate answer is not in

6 civil rights or civil rights lawsuits, it's in

7 intervention.  It's in having principals and teachers

8 who can handle kids.  And that's why I asked my

9 principal Suzanne Maxey to come here.  I'm not trying

10 to kiss up to her, but she is taking me out to lunch.

11 (Laughter)

12 MR. WELSH:  I hope this is a tenure, but

13 anyway.  I probably shouldn't say this, but for the

14 last four years at our school we had two separate

15 principals.  They're retirees from Fairfax.  They sat

16 in their office all day and delegated like they were

17 CEOs.  I don't know if this is the Fairfax way or

18 what.  We had fight after fight after fight in the

19 hall.  One of these guys studiously avoided the

20 cafeteria where if there's going to be a fight it

21 could break out there.  In comes Suzanne.  The number

22 of fights has been cut down, it's two-thirds less. 

23 I've witnessed her twice.  A kid in the morning doing

24 the “Ali” shuffle ready to go after another kid.  She

25 walked straight in his face and smiled and said,
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1 "Sweetheart, you don't want to do that."  He was so

2 shocked to be called sweetheart he just shuffled off

3 to class.  Another kid, two male teachers could not

4 get him off an elevator, you're not supposed to be on

5 the elevator, an enormous guy.  She walks up to him,

6 whispered something in his ear, the two of them are

7 walking down the hall laughing, arm in arm.  If you

8 have principals and teachers who can handle kids

9 you're going to have fewer discipline referrals,

10 you're going to have fewer kids kicked out of school. 

11 I still honestly think, minefield or no, that you're

12 still going to have a disproportionate number of

13 African-American kids because there's a

14 disproportionate number of those kids who come from

15 enormous poverty.  

16 I also want to say that this thing about

17 - talking about disproportionate - the education

18 department emphasizing disproportionate discipline

19 when it comes to blacks, this is a slippery slope. 

20 If you're a white administrator, and a lot of white

21 administrators, all they want to do, you know, they

22 want to move up the ranks, you're going to play it

23 safe.  You're not going after the kids.  We had a

24 terrific guy, Bob Yager, who is in George Washington

25 Middle School which is the real flash point in our
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1 school system where if we're going to lose white

2 parents we lose them.  He had a disciplined school,

3 kids liked him and black members of the school board

4 and a couple of their white colleagues dumped him

5 because the word was he was too tough on black kids

6 and Yager was a fair, decent guy.  So I think the

7 more you make this a civil rights issue the more

8 you're going to have white administrators playing it

9 safe and really there's going to be less discipline. 

10 And these kids I'm talking about, they don't screw up

11 things for white kids, they screw up things for other

12 black kids.  Thank you.

13 VICE CHAIR THERNSTROM:  And thank you

14 also very much for a very nice panel and so we have

15 questions for the panelists starting with

16 Commissioner Kirsanow.  

17 COMMISSIONER KIRSANOW:  Thank you, Madam

18 Chair.  Thanks to staff for a great panel.  This was

19 very informative.  I have a lot of questions but I

20 only have a couple of minutes so I'm going to have to

21 pick and choose.  Back when I went to middle school

22 and high school in the Mesozoic Era, even in the

23 quote unquote "bad schools" we didn't see the level

24 of disruption that we see in average schools today,

25 whether that was in majority black school, majority



30

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 Hispanic schools, whatever.  To what extent have you

2 observed an increase, if you have, an increase in

3 disciplinary problems - and this, I guess it probably

4 goes more toward you, during the course of your 25-30

5 year career.  In your experience, to what extent have

6 you seen an increase and to what do you attribute

7 that if you have seen an increase?

8 MR. WELSH:  In my experience it's ebbed

9 and flowed depending on the principal.  We had one

10 principal for 20 years who had an incredible team,

11 black and white administrators behind him.  And there

12 weren't that many discipline problems.  We built a

13 new hundred million school, brought in two retired

14 guys that didn't come from - one of them came from

15 Langley, an all-white school in Fairfax and who

16 backed off of the black kids, who didn't want to get

17 their hands dirty with discipline and discipline just

18 really went down.  This year Suzanne has come in and

19 there's nobody in the halls, things are very quiet

20 and the number of fights is cut by two-thirds.  I do

21 think - I don't know if it's discipline, but these

22 kids are incredibly distracted with the cell phones

23 and the things they put - those earphones.  But I

24 don't know if - discipline or me, what I've seen is



31

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 it depends on the principal and the team that they've

2 got behind them.

3 COMMISSIONER KIRSANOW:  Okay.  This will

4 go to anyone who wants to answer this.  We've been

5 talking to a large extent about disparate impact.  To

6 what extent if any is the disparity in discipline

7 meted out to black and/or Hispanic students a result

8 of racial discrimination as opposed to merited

9 discipline for a given offense?  And a subsidiary

10 question is if you have Asian students in your

11 schools, to what extent do they pose disciplinary

12 problems relative to other minority students?  Yes.

13 MS. FRANK:  I taught in a school that had

14 a very large Guatemalan population many of which were

15 members of the gang MS-13.  They - a lot of it in

16 terms of discipline -

17 VICE CHAIR THERNSTROM:  Wait a minute,

18 Guatemalan students?  But they're not Asian.

19 MS. FRANK:  And there was also a large

20 Vietnamese population as well.  And there was a

21 conflict between communities where the Vietnamese

22 region, it was in Falls Church, had a conflict with

23 the Guatemalan MS-13 students.  That became, you

24 know, it was a matter of whether or not they showed

25 up for school, it was a matter of whether or not they
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1 decided to bring their outside activities into the

2 school building.  I saw over time, you know,

3 absolutely if you have a strong administrator that's

4 willing to stand tough with students and doesn't mind

5 that those numbers, those suspension numbers will be

6 published, those - I've had administrators who will

7 stand tough and those schools will be - the halls

8 will be cleared.  Those students won't come and bring

9 their actions into the school.  They'll be in the

10 community already, but they won't bring them into

11 school, and I've had administrators who are so

12 fearful they want to get to the next level

13 administratively that they won't suspend anyone

14 because those numbers are published and those scores

15 come down and they're published in the Washington

16 Post and the schools look bad.

17 COMMISSIONER KIRSANOW:  Anyone else? 

18 Yes.

19 MS. SENG:  It's been my experience that

20 the - where I taught that the - when kids were

21 disciplined they deserved it, okay?  The - I forget

22 your second question.

23 COMMISSIONER KIRSANOW:  It had to do with

24 Asian students, but you know - I'm sorry, go ahead.
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1 MS. SENG:  All right.  It's not only the

2 Asian.  My experience has been that immigrant

3 children whether they are - somebody said whether

4 from Ghana or whatever, immigrant children were

5 typical immigrants.  Their parents say to them I

6 didn't come here for you to get, you know, screwed

7 up, I came here for opportunity, I came here for you

8 to get an education, I came here for you to work hard

9 and to be successful.  And you could always tell, you

10 know, whether they were Vietnamese or from Africa or

11 from Central America, you could always tell kids that

12 came from those homes because they worked hard, their

13 color had nothing to do with it, their language had

14 nothing to do with it, they worked hard and they did

15 well.  And that's been my experience.

16 COMMISSIONER KIRSANOW:  I've just got one

17 other question in my allotted time.  If there's

18 pressure to relax disciplinary standards so that

19 there isn't a manifestation of disparate impact, what

20 do you think the consequences will be for education

21 in your respective schools?

22 MS. SENG:  Negative.

23 MR. WELSH:  Because we have a gutsy

24 principal it's not going to make any difference

25 because she's not going to care.  But I think around
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1 the country it's definitely going to be negative.  I

2 think what Jamie said, the administrator - and you

3 can't blame them - that want to move up in the ranks,

4 they don't want to - this is the third rail for them

5 when it gets to be race.  They're not going to touch

6 it and that could be bad for schools.

7 COMMISSIONER KIRSANOW:  Thank you, Madam

8 Chair.

9 VICE CHAIR THERNSTROM:  Who else?  I've

10 never had a silent commission in my life.

11 COMMISSIONER GAZIANO:  I yield to the

12 others if someone else wants to go first.  You go

13 ahead.

14 COMMISSIONER CASTRO:  No, that's okay.

15 COMMISSIONER GAZIANO:  Thank you all.  It

16 really is a -

17 VICE CHAIR THERNSTROM:  And this is for

18 the record Commissioner Gaziano.

19 COMMISSIONER GAZIANO:  It's a wonderful

20 presentation, thank you for your effort and a rather

21 difficult and insoluble issue this seems overall, but

22 we'll try to focus on the few things that we can as

23 the commission goes forward.  Maybe I'll just ask a

24 show of hands first on one question.  I heard, you

25 know, I want to get a sense between boys and girls,



35

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 maybe boys are more serious, but let me ask you a

2 question about just sort of frequency of disruption

3 and behavioral problems.  In your all's personal

4 experience who all thinks it's the boys who are more

5 disruptive?  Show of hands.  Who all thinks it's the

6 girls that are more disruptive?  If you could and

7 then explain.  I mean, let the record reflect I think

8 I saw three of the five witnesses indicate the girls

9 are more disruptive and now I've just opened it up to

10 you all to describe seriousness versus - to elaborate

11 on that.

12 VICE CHAIR THERNSTROM:  Or are they

13 different kinds of disruption?

14 COMMISSIONER GAZIANO:  Yes, I'm sure

15 there are, but please elaborate.  And then I don't

16 think I saw a show of hands for the - Ms. Smith and

17 Zollman.

18 MR. WELSH:  It could be.  I mean, it's a

19 subtle thing.  I'm not sure what the answer is.  It

20 could be a male/female thing whether the teacher is

21 male or female.  And I find that - I seldom have

22 trouble with - let's say with hardcore, and I don't

23 mean to be - this sounds racist, but I mean let's say

24 with some hardcore black guys.  I never had trouble

25 with those guys.  But I've had trouble in the sense
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1 of class being disrupted by - especially by African-

2 American girls where there's no fathers in the home

3 and come from dire poverty.  There's an anger in

4 those girls that is almost unbelievable and I've seen

5 fights between them and I've gotten in between three

6 of them, as I got older I'm not going to get in

7 between them, but it's like some of those girls will

8 almost fight to the death.  We've had staff members

9 injured separating them.  So I see that anger in a

10 lot of poor, African-American girls.  I've never had

11 problems, hardly ever with a guy, but maybe that's

12 just me.

13 COMMISSIONER GAZIANO:  But what about

14 someone else.

15 MS. SENG:  Go ahead.

16 MS. FRANK:  I find that girls are more

17 disruptive, can disrupt class because they tend to be

18 louder, that it actually causes disruption to the

19 activity of whatever the lesson is.  Boys are much

20 more apathetic and their disruptions, or their

21 discipline issues are out of more apathy and lack of

22 interest in school where they'll kind of pull other

23 kids away from the learning.  They'll be pulling them

24 into class trying to cut class, trying to get out of

25 learning, where the girls are in there but they're in
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1 each other's faces, they're very vocal.  You'll have

2 one girl shouting across the room at another girl

3 because she didn't like the comment, you know, that

4 was made or what she saw happening, you know, who's

5 dating who.  Very loud, very vocal.  The guys would

6 prefer just not to be in the classroom at all.

7 MR. ZOLLMAN:  If I had to choose I would

8 say that boys are slightly harder, slightly more

9 restless and antsy, but it's pretty evenly matched I

10 think overall.

11 COMMISSIONER GAZIANO:  I suppose it also

12 depends on the age.  I remember girls of a certain

13 age and boys of a certain age may be more difficult. 

14 Ms. Seng?

15 MS. SENG:  I find that the girls are

16 tougher because usually it centers around another -

17 like a guy, okay?  They're fighting over a guy.  But

18 my experience with the minority male, and this is

19 Hispanic as well as black, they always treated me

20 with respect.  I don't know if it's because I

21 demanded it, or if that's the way they were raised. 

22 The idea of fathers not being in the home, the mother

23 is the dominant figure.  I rarely have discipline

24 problems with black males or Hispanic males.  They

25 always treat - and I used to joke about being the
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1 white lady from the suburbs and they loved that, you

2 know.  The females though, oh nasty, mean.

3 COMMISSIONER GAZIANO:  Let me be clear

4 and that my time has expired with this.  I'm not sure

5 even if there is a difference between boys and girls

6 of different ages, but it's not also a factor of the

7 culture of the boys and girls of different age, but

8 your answers have helped flesh that out a little bit

9 so thank you.  

10 VICE CHAIR THERNSTROM:  Thank you for

11 keeping to the time.  Commissioner Castro, you had a

12 question.

13 COMMISSIONER CASTRO:  A couple of

14 questions.  I read your statements and I appreciate

15 what you said today and a lot of what you told us is

16 based on your personal experience, anecdotal.  Do any

17 of you have any information on the specific treatment

18 or disparate treatment or harsher treatment or

19 punishment of a minority student as compared to a

20 white student for the same or similar offense?

21 MS. FRANK:  I mean, I can speak on behalf

22 of the research that was done, and actually Suzanne

23 Maxey was responsible for doing some of the research,

24 looking at the various school systems in the region

25 as they were reducing their loss of credit, all
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1 right?  So they actually were changing and creating

2 discipline.  They were looking at race, those

3 students that cut class, those students that were not

4 coming to class because the truancy was primarily

5 with minority students.  And they found that they

6 were losing credit at a higher rate, where white

7 students were somehow able to appeal, there's an

8 appeal process where you go to the teacher and you

9 work something out about, you know, making up the

10 time and you sometimes do, you know, detentions and

11 things like that, but you'll get your credit back

12 where minority students weren't doing that.  They

13 weren't going to through the process.  Whether it was

14 because they didn't understand the process or whether

15 or not they didn't care about - they would just, you

16 know, take the failure or not.  And so the loss is

17 really showing us the difference between how we would

18 discipline, you know, what do we do when they still

19 cut?  Because now we're seeing that we actually have

20 to look at those numbers.  And I'll tell you that

21 when it's an African-American student, that

22 administrator will look at them differently and say

23 I'll give you a pass because those are the numbers

24 that are being documented for the state, those are

25 the numbers that come back.
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1 COMMISSIONER CASTRO:  In those instances

2 do you know of any information or any instance where

3 - you surmised two instances where the students might

4 not be asking for or making that appeal, either they

5 didn't know the process or they didn't care.  Do you

6 have any instances where those students were

7 consulted or counseled about did you know you could

8 appeal or why aren't you appealing?

9 MS. FRANK:  Every time letters go out to

10 parents indicating warnings both in Fairfax and in

11 Montgomery County.  Parents are contacted by the

12 teacher prior to the midway point, well before their

13 second or third absence alluding to the loss of

14 credit, and it's up to the parent to contact. 

15 Counselors call students in and have conferences, do

16 you understand that you need to be at class and yet

17 they still will cut until they get to that loss of

18 credit.  So there were steps along the way from the

19 moment that they cut the first class to the moment

20 they cut that fifth or in Fairfax County's case third

21 class to lose the credit that parents were contacted,

22 students were contacted and yet some chose to take

23 advantage of the appeals process and some did not. 

24 What it showed us was that minorities were much more

25 likely not to and that looked poorly upon the system
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1 and so they got rid of the policy altogether.  And

2 it, you know, so that those numbers wouldn't be in

3 place.

4 COMMISSIONER CASTRO:  And this is a

5 question for each of the panelists or whoever of the

6 panel would like to answer this.  Do any of you have

7 the ability to determine with certainty whether a

8 particular teacher or administrator is acting based

9 on racial discrimination?

10 MR. WELSH:  I mean, I can see teachers

11 who - I wouldn't think it's out and out

12 discrimination although who's to say, but -

13 COMMISSIONER CASTRO:  My question is not

14 whether it is or isn't, but can you personally

15 determine that based on -

16 MR. WELSH:  No, but I know some teachers

17 who do not know how to handle these hyper-masculine

18 black guys.  In other words, they push a button in

19 them without knowing they're doing it and I think

20 teachers have got to get to a point where you don't

21 push those buttons.  That doesn't mean you let kids

22 do whatever they want, but there are some teachers

23 who do push buttons and I don't think they push them

24 on purpose, but then things will explode.
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1 COMMISSIONER CASTRO:  Let me get to the

2 relational trust issue that Ms. Smith spoke about

3 earlier then.  Is there anyone else can answer the

4 question I asked earlier?

5 MS. SMITH:  I think another kind of

6 tangent question to add on to it is can I identify

7 teachers that are successful with students of

8 different races, and yes I can.  And I think that's

9 what we do need more of as teachers, we need to be

10 able to go in and observe and see like what is that

11 teacher doing to be successful in both instruction

12 and relation with those students.  Can I personally

13 say that a teacher was discriminating against a

14 student?  No, but I do think that data does tell a

15 story and I think that at our school we do data by

16 grade level, that different grade levels have

17 different data trends and I think that each team has

18 to take responsibility for looking at what that data

19 says about themselves.

20 MR. ZOLLMAN:  I could not measure

21 somebody's level of prejudice, but it is very clear

22 to see who has more effective interactional styles

23 with students.  

24 COMMISSIONER CASTRO:  I conclude my

25 questions, Madam Chair, thank you.
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1 VICE CHAIR THERNSTROM:  Yes, Commissioner

2 Titus.

3 COMMISSIONER TITUS:  Thank you.  Thank

4 you, Madam Chair.  Thank you for being here. 

5 Teachers are saints in my book and I know you're

6 doing more with less every day, and obviously you are

7 very committed to your students or you wouldn't be

8 here.  I appreciate you sharing with us your personal

9 experiences.  I enjoy your anecdotes, I note your

10 stereotypes, but our task here is really not to just

11 look at one classroom, one personal experience, but

12 more to deal with social patterns, systemic change,

13 persistent problems and so I didn't hear a lot of

14 that.  We all I think can agree that there are

15 disparities.  I think we may disagree on how

16 important that is and also on the cause of those

17 disparities.  I heard from the whole panel that

18 causes were family background, economic situation,

19 attitude in the classroom ranging from boredom to

20 frustration, diet and even special needs.  I'm

21 curious about the special needs children, but we'll

22 get back to that.  And then I heard from you how to

23 deal with it.  We need to be able to suspend them

24 quicker without going through this long process. 

25 There's some concern with the Obama administration. 
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1 There's the notion it's the black kids so we just

2 need tougher principals.  We need to be able to trust

3 and some of these kids just deserve it.  Anyway.  So

4 I'm wondering - oh, one other one was that it's

5 blamed on the credit system of No Child Left Behind. 

6 So I'm wondering, do you have any broader substantive

7 policy suggestions for us at how we get at this

8 problem that we all admit does exist?

9 MS. SENG:  My thoughts are that what you

10 need to do is - because the only way you're going to

11 find out what really the problem is is send people in

12 as substitute teachers, let them spend the week and

13 find out for themselves what's really going on

14 because that to me is the only way that you're going

15 to - I mean, we could sit here and talk and you know,

16 give our opinions, you know, but until somebody's

17 actually in the trenches that is there to examine,

18 you know, and actually experiences the experiences,

19 you know, things aren't going to change.

20 COMMISSIONER TITUS:  So we need better

21 teacher training, is that what you're suggesting?

22 MS. SENG:  I don't know if that's it. 

23 Maybe like people have said, you know, learning how

24 to deal with, you know, some people are just less

25 abrasive.  You know, some people - what I got from
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1 your question was what can we do, what are some of

2 the things we can do to solve and what I'm saying is

3 send people in to experience what's going on so that

4 they can come back and say, okay, this is what's

5 going on and this is what we need to do.

6 COMMISSIONER TITUS:  But that's the

7 purpose of this hearing.  We know it's going on and

8 we hear you telling us it's going on and all the

9 statistical studies show that it's going on so now we

10 need to figure out how to keep it from going on and

11 fix the problem.  That's why I'm asking you for your

12 suggestions.  

13 MR. WELSH:  That's a complicated subject.

14 COMMISSIONER TITUS:  Indeed it is and

15 that's the purpose of -

16 MR. WELSH:  - bureaucratic memo, right? 

17 I mean, that involves all kinds of human interaction

18 and you know, you can't have some government

19 bureaucrat write a little page that we're going to

20 solve this problem.

21 COMMISSIONER TITUS:  So do we just lose

22 these students and let them go and continue with the

23 problem?

24 MR. WELSH:  No -
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1 COMMISSIONER TITUS:  Do we have better

2 teacher training?  Do we invest more in mentorships? 

3 Give me some suggestions of some of the complicated

4 things we could do to begin to work on this problem

5 rather than just to let it continue.

6 MR. WELSH:  People are doing their best

7 at not letting it continue, they're trying to get the

8 best principals, they're removing principals that are

9 ineffective, they're trying to get better teachers

10 and it's a constant kind of process that we have to

11 go through, but it's imperfect.  Come out here and

12 substitute for a couple of weeks.

13 COMMISSIONER TITUS:  I'm a teacher.  I am

14 a teacher so I appreciate that and I'd be glad to

15 come to the classroom.  I know you're doing a good

16 job, but we are talking about a systemic problem. 

17 We're not talking about your five classrooms and how

18 do we get at that.  Do we need more teacher training? 

19 Do we need mentorships?  Do we need some kind of

20 better way to let the students find out about what

21 you said, maybe they don't know the process so that

22 they can do something besides being suspended, or

23 maybe they don't care?  Maybe we should find out if

24 they know about it or if they don't care and work on

25 that side of it.  We can't just say well, we're
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1 trying in our own classrooms and let it go or how do

2 you make progress?

3 MS. SMITH:  I would say teacher training

4 would be a part of it.  As I entered the teacher

5 profession through an untraditional route, I was a

6 Teach for America -

7 COMMISSIONER TITUS:  A great program, by

8 the way.

9 MS. SMITH:  I received no preparation to

10 prepare me for what I was going to experience in

11 terms of discipline and race, and so I do think that

12 having some staff development, not just like

13 training.  I think that's part of it, but I also

14 think that it needs to be some ongoing conversations

15 that happen at a local school level amongst staff

16 members.  And I think that's important because it's

17 something that we don't take the time.

18 MS. SENG:  Maybe too it should be put

19 more in the hands of the local school district

20 because each school district has its own problems to

21 solve and get, you know, get the federal government

22 out of the - because you can't make a blanket

23 national, you know, each area, each school district,

24 each, you know, whether they're inner-city or

25 whatever, you know, they're different and so they're
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1 the ones that should be - suggestions can be made,

2 you know, but it's the school district itself that

3 needs to solve the problem because everybody's

4 problems aren't to, you know -

5 COMMISSIONER TITUS:  Greater local

6 autonomy.

7 MS. SENG:  Yes.

8 VICE CHAIR THERNSTROM:  I need to cut -

9 COMMISSIONER TITUS:  Thank you.  I'm

10 sorry, Madam Chair.

11 VICE CHAIR THERNSTROM:  - questions off. 

12 Anybody else have questions?  Commissioner Heriot.

13 COMMISSIONER HERIOT:  Thank you all for

14 coming.  This has been very, very interesting.  Like

15 Commissioner Titus I'm a teacher, but I teach law

16 students so I'm lucky.  I've been teaching for 21

17 years and I've never had a student act up in class. 

18 Actually, now I think about it I had one, my first

19 year teaching, so I haven't really noticed what I

20 think a lot of people that are teaching at the

21 elementary and junior high and high school level look

22 at.  I just don't have that.  What I have had instead

23 is that when I first started teaching if a student

24 had an appointment with me they were there 15 minutes

25 early and now they don't show up.  It's very odd.
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1 (Laughter)

2 MR. WELSH:  They're looking at your notes

3 on the internet.

4 COMMISSIONER HERIOT:  Maybe that's it. 

5 Anyway, the thing that interested me was the

6 bureaucratic issue.  Mr. Zollman I thought was very

7 helpful in telling us about the procedures that he

8 has to go through to discipline a student and I was

9 just wondering if any of the rest of you had comments

10 about the procedures at your school, how you must go

11 about disciplining the student, what forms you have

12 to fill out or what can you do yourself, what you

13 have to kick upstairs to the principal and such.

14 VICE CHAIR THERNSTROM:  Can I add just a

15 sentence to that?  And to what degree are you

16 confined by a legal framework, both federal and

17 state?

18 COMMISSIONER HERIOT:  Yes.  Of course you

19 may not know why the procedures are in a particular

20 school district.  It may have something to do with a

21 law that teachers are not told about, but anyway, can

22 I get some comments on that?

23 MS. FRANK:  Yes.  So last year the State

24 of Maryland got rid of - they no longer wanted to

25 include - I mentioned that in my statement - the
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1 suspension, in-school suspension, that you had to

2 make the choice.  If you're going to suspend the

3 student you have to send them home and schools were

4 then told by depending on where they were in the

5 state how they wanted - how to reduce those numbers.

6 COMMISSIONER HERIOT:  Who's the "you"

7 there?  You're talking about you're making that

8 decision or someone else is?

9 MS. FRANK:  This is at the superintendent

10 level.

11 COMMISSIONER HERIOT:  Okay.

12 MS. FRANK:  And it came down that the

13 schools had to reduce their numbers.  No longer could

14 they have in-school suspension.  So I got an email

15 today that said a student will be an in-school

16 exclusion, or in-school intervention is what they're

17 called now which is essentially the same thing, but

18 then they don't have to report those numbers as

19 suspension.  So these are other ways that we can keep

20 them in school.  You have to contact - we have a

21 computer form where you have to check off the same

22 thing.  Three times you have to contact the parent

23 before you can send them to the administrator, and

24 then once it's at the administrative level you don't

25 know what's going to happen to that child.  You refer
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1 the child and it's up to the administration to

2 determine what's going to happen.  It's most likely

3 that that child will be back in school if they are a

4 minority student, if they are a minority.

5 COMMISSIONER HERIOT:  What if they're

6 not?

7 MS. FRANK:  And if they're not then you

8 will probably get follow-up from the parent and

9 you'll probably get - they will probably get a lunch

10 detention or something very - the disciplining at all

11 because it has to be documented has been reduced. 

12 That same kid who spray paints on the wall in the

13 hallway will be back in the class with the lunch

14 detention which is the same thing as, you know, being

15 late to class.  So there's no -

16 COMMISSIONER KIRSANOW:  What's the effect

17 on the learning experience of the non-disruptive

18 student by the fact that the disruptive student is

19 back in class again?

20 MS. FRANK:  Oh, it's horrible and then it

21 sends the message that nothing's really going to

22 happen to these students.  If I do the same thing

23 I'll be back in the class, I won't miss.  Because we

24 don't want them to miss instruction that's why they

25 got rid of the in-school suspension rule.
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1 COMMISSIONER GAZIANO:  How horrible is it

2 to have a lunch detention?  I don't understand.  

3 MS. FRANK:  You don't get to go to lunch. 

4 You have to sit in your classroom.  That's what I'm

5 saying it is the minimal - you know, so you don't get

6 to hang out with your friends for the 30 minutes.  

7 VICE CHAIR THERNSTROM:  But you get food

8 anyway.

9 MS. FRANK:  Absolutely.  But it comes

10 back to, you know, if that's the maximum that we're

11 getting what is the real, you know, the real push to

12 have them behave?  You know, that obviously

13 punishment/reward system is not working.  Those kids

14 don't feel like there is a punishment for them and so

15 they will continue to act out regardless of their

16 race.  And I go back and say, you know, it is the

17 parents that are active, that follow their children,

18 that know what their children's doing, that you know,

19 that contact the teachers?, those kids will make the

20 right decisions and regardless of race.

21 MR. ZOLLMAN:  The irony is that they like

22 the detentions.  They like it.  They even tell you. 

23 The detentions are a haven of tranquility apart from

24 the mayhem that's going on in the school.

25 MS. SENG:  I agree.
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1 MR. ZOLLMAN:  I think they're behaving

2 just badly enough to earn the detention.

3 COMMISSIONER HERIOT:  Like Otis in the

4 Andy Griffith Show wanting to spend a night in jail.

5 MS. SENG:  Exactly.  

6 VICE CHAIR THERNSTROM:  Do we have other

7 questions?  I have a couple of questions, but

8 Commissioner Achtenberg.

9 COMMISSIONER ACHTENBERG:  I just want to

10 observe that if it were to be the case that students

11 who come from racial minorities were being

12 disciplined at a higher rate because of racial

13 prejudice on the part of the teachers or the

14 administrators, we would all agree that that is

15 something to be not only avoided but something for

16 which policies do need to be put in place to deal

17 with that eventuality.  Is that a fair summary as

18 well of your views?  I trust that it is.

19 MS. SMITH:  Absolutely, yes.

20 MR. ZOLLMAN:  With qualification because

21 how is that measured?

22 COMMISSIONER ACHTENBERG:  Well, I mean

23 that's very - I think you ask the salient question

24 and the question that I believe the Department of

25 Education is also trying to grapple with, perhaps
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1 inartfully.  Certainly we'll be hearing later from an

2 official of the Department of Education, but that

3 seems to be the issue that everyone is trying to

4 grapple with.  You make a good point.  Similarly it

5 seems to me and my son's an eighth grade inner-city

6 schoolteacher as well.  He teaches social studies and

7 he has all the challenges that you all describe you

8 have faced, and I think my son's a saint and so to

9 concur with Commissioner Titus, thank you very much

10 for your service.  There's nothing more important. 

11 But I would only observe that I believe there are

12 many people like yourselves who would have the kinds

13 of views that you've expressed and many people like

14 yourselves who may have different explanations or

15 what have you for what they've experienced as

16 teachers.  But it seems to me most are people of

17 goodwill trying to get at a problem and I don't know

18 how precise the measurements are that we have.  I

19 would be interested to hear from some scholars and

20 experts who might be able to shed additional light on

21 this phenomenon in addition to the helpful albeit

22 anecdotal information that you all have provided.  So

23 I just wanted to make that observation.  Thank you.

24 VICE CHAIR THERNSTROM:  Thank you very

25 much.  I think all commissioners except me have had a
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1 chance and I actually do also have a couple of

2 questions.  One, just two brief comments.  One, it

3 seems to me that nobody answered Commissioner

4 Kirsanow's point which was really - I think his

5 question amounted isn't there a statistical disparity

6 between the disciplinary rate of Asians and that for

7 African-Americans and Latinos, and I think nobody

8 zeroed in on that, and nobody - in addition, nobody

9 answered my addition to Commissioner Heriot's

10 question which was look, isn't there also a legal

11 framework here that is a barrier to taking effective

12 disciplinary action.  

13 But I wanted to go on to the larger

14 question that a number of you raised which is that a

15 lot of the disciplinary problems of particular kids

16 are the consequence of coming from very chaotic home

17 environments.  I happen to have spent a lot of time

18 in schools, for 11 years I was on the Massachusetts

19 State Board of Education and I used to visit schools

20 a lot not only in Massachusetts.  And I remember very

21 clearly having been to a wonderful high school, the

22 Frederick Douglass High School in New York, in Harlem

23 where I asked the principal if you had a wish list

24 what would be your top item and he said to have the

25 building next door where I could have a high
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1 percentage of my students sleep overnight, so have an

2 alternative home as it were so that they were

3 sleeping in the same bed every night, they weren't

4 going home to you know really in multiple ways

5 chaotic households.  And my question is given the

6 fact that so many of the disciplinary problems that

7 you're seeing do reflect the circumstances of the

8 children that are out of their control, is it a

9 correct assumption on my part that it is the

10 obligation of schools to educate who comes - who sits

11 in the classroom before the teachers, whatever their

12 background, whatever their socioeconomic background,

13 whatever their race or ethnicity, and so we can't fix

14 these families.  I mean, we can try to work with

15 families a bit, but basically you can't fix families,

16 schools can't.  I mean, the larger society, that's a

17 different question, but schools can't fix families. 

18 So what is the role of - how do you see the role of

19 schools in dealing with the fact that you've got

20 kids, very troubled kids, coming from chaotic

21 households and we can't fix that chaos.

22 MS. FRANK:  There are programs out there

23 - I mean, KIPP was a perfect example, you know, where

24 they actually did that, right?  They were able to go

25 into the inner cities and create these boarding
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1 schools and they've seen tremendous success.  That's

2 - across the board that's not likely to happen

3 anytime soon.

4 VICE CHAIR THERNSTROM:  Not likely to

5 scale up.  I know the KIPP schools very well.

6 MS. FRANK:  But I think that a lot of it

7 has to do with the expectations that we have for

8 students.  You know, not all students are going to go

9 to college, that in this country, you know, if we

10 compare our scores to other countries, I mean,

11 academic achievement and discipline I think are so

12 connected.  You know, if you look at the Hispanic and

13 African-American graduation rates, African-American

14 and Hispanic GPAs, it will be - it'll mirror that of

15 the discipline.  And I think that a lot of it has to

16 do with culture and expectations and perhaps not

17 necessarily finding - not necessarily focusing all

18 these kids on the same path.  I think that we have,

19 you know, we have created these schools and these

20 images of what does it take to be successful.  You

21 must have a college degree.  You know, if more focus

22 was focused on what student success is.  You know,

23 and all of these programs that, you know, the

24 research has showed, you know, the chefs programs,

25 these vocational tech programs, you know, that if
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1 they were engaged, if they found it meaningful to

2 them, if you know they saw in D.C. if you paid them

3 for their grades.  I mean, they need to see that

4 connection that there's a benefit for being in

5 school, acting the right way and staying there and

6 it's a reward and not just something they

7 automatically get.  I think that that would have a

8 huge effect.

9 VICE CHAIR THERNSTROM:  The larger

10 question is the big message of the KIPP schools. 

11 Yes.

12 MR. ZOLLMAN:  When looking at the schools

13 we have and the school districts we have with huge

14 systemic problems which don't yield to simple or easy

15 solutions it may be that we're going to have to re-

16 conceptualize education in many ways, in terms of

17 governance, in terms of curriculum, every dimension

18 you can imagine.  I think we may have to rethink and

19 rework because the problems are very complex and

20 diffuse.

21 VICE CHAIR THERNSTROM:  Yes.  I agree

22 with that.  My time is up but let me just add one

23 sentence here.  I think there's been a little bit of

24 fuzziness here which would have - and it could use

25 some clarity.  What exactly is a discipline problem. 
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1 That is, is wandering in and out of a classroom which

2 goes on all the time a discipline problem?  Is

3 bringing food into the classroom a discipline

4 problem?  Is girls fixing each other's hair a

5 discipline problem?  

6 MR. WELSH:  None of the above.

7 VICE CHAIR THERNSTROM:  None of the

8 above, but they all disrupt learning.

9 MS. FRANK:  I would also comment that if

10 those were our only disruptions we'd have so much

11 academic success and you know, our class would be

12 that much richer.

13 VICE CHAIR THERNSTROM:  Well, if you go

14 back to the KIPP example just, you know, which is a,

15 you know, this is a minor, tiny corner of the

16 American educational - they don't allow.  It is

17 important that they don't allow food in the

18 classroom.  Anyway, my time is up.

19 MS. FRANK:  In those cases those children

20 are fed by the program to ensure they eat.  That

21 might be the only chance they have.

22 VICE CHAIR THERNSTROM:  Yes, that's

23 correct.  And they can come early in the morning of

24 course, hopefully.  Which is true of many public

25 schools as well.  I thank you so much and
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1 unfortunately we do have to move on to the next

2 panel.  Please remember to remove your microphones if

3 you haven't done so before you stand up.

4 PANEL 2 - (ADMINISTRATORS)

5 VICE CHAIR THERNSTROM:  I'm sorry, I

6 should have called - I thought it was obvious, but I

7 should have made it obvious.  Please come to the

8 table, our second panel.  

9 Okay, once again I'm going to introduce

10 people and once again I apologize for the necessity

11 for brevity.  Suzanne Maxey is the principal of T.C.

12 Williams High School in Alexandria.  She began her

13 career in education as a high school social studies

14 teacher and for over 30 years she has served with

15 distinction in various school districts as an

16 administrator, vice principal and dean.  She has been

17 widely credited with improving test scores, raising

18 staff morale and energizing students at Seneca Valley

19 High School in Montgomery County, Maryland.  Dr.

20 Osvaldo Piedra - and please correct me if I'm wrong

21 about your first or last name - is an assistant

22 principal of East Lake High School in Florida and has

23 over 20 years of teaching and administrative

24 experience in elementary, middle and high school. 

25 Dr. Piedra has been dedicated to achieving positive
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1 academic outcomes for students who exhibit discipline

2 problems.  Mr. Joseph Oliveri is a retired

3 administrator of all alternative schools in the

4 Austin, Texas Independent School District.  In his

5 position as principal of Austin's Alternative

6 Learning Center as well as Director of Alternative

7 Education he had responsibility for all students

8 removed from Austin schools for disciplinary reasons. 

9 He has considerable experience with troubled youth. 

10 Mr. Edward Gonzalez is a 29-year veteran educator

11 with extensive classroom and administrative

12 experience in public schools.  He is currently

13 Associate Superintendent in charge of the Department

14 of Prevention and Intervention in Fresno, California

15 Unified School District, the fourth largest district

16 in the state.  I will now ask the panelists to swear

17 or affirm the information you are providing is true

18 and accurate to the best of your knowledge and

19 belief.

20 (Whereupon, the panel was sworn)

21 VICE CHAIR THERNSTROM:  Thank you for

22 coming.  I welcome all of you on behalf of the

23 commission.  I'll call you in the order in which you

24 are seated after I switch my glasses.  Suzanne Maxey.
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1 MS. MAXEY:  Good morning everyone.  I

2 have been in education, public education for 36 years

3 in a variety of positions, but 14 of them I've been

4 an educator - I've been a principal in four different

5 schools and two different states and three different

6 jurisdictions.  So I have had a chance to see how

7 different school systems handle discipline.  One of

8 them was a very strict, very structured discipline

9 code which you followed to the letter.  Other

10 jurisdictions have been a little bit more loosey

11 goosey in terms of putting the onus on the school

12 administration.  In the 36 years that I have been in

13 education I have seen enormous changes in how we do

14 things and how we perceive students.  In those 36

15 years whether I was classroom teaching or whether I

16 was a principal I used the same formula for

17 discipline.  It's very simple.  We tell students what

18 the rules are, we tell them why they have those rules

19 because kids need to know why you do what you do,

20 tell them what the consequences are for violating

21 those rules and being very consistent in doing

22 exactly that.  So in all the schools that I've run

23 this has been the formula that I've used, the tool

24 that I've used to get students to behave properly. 

25 I've been teased in many cases for being - not
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1 playing.  I don't play at all when it comes to kids'

2 safety and their welfare, and yet I'm also known for

3 being very nurturing, very caring.  Patrick teases me

4 that I'm a combination of Attila the Hun and Mother

5 Teresa.  I do believe in walking softly and carrying

6 a big stick so that our kids, the kids that I've

7 dealt with whether in my own classroom or in my

8 school have behaved very well.  At Seneca, at Laurel

9 High School, at Bowie High School, now at T.C.

10 Williams High School the formula works because most

11 kids, most kids whether they're black, white, pink,

12 doesn't matter, want to do the right thing.  And when

13 you're firm and fair and caring and they know that

14 you love them they do what you want them to do.  So

15 you don't have to fuss with them and suspend.  For

16 most of these kids you can say don't do that, that's

17 not kind, it's not appropriate, it's not whatever,

18 they get it.  It's the outliers that cause us all

19 problems.  It's the students who don't want it, who

20 don't get it, who don't have the training, whatever

21 it happens to be.  So for the most part I find

22 discipline is really not a big issue because you have

23 to just be very consistent and firm in the way you do

24 things.
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1 Some of the - I think there's two things

2 we need to make distinctions between.  There are

3 certain violations of school rules that the

4 administration would have no choice about, and those

5 are the ones that we refer to as the big five,

6 whatever that happens to be.  It's the drugs, the

7 alcohol, the weapons, the severe fighting, those

8 kinds of things that are really non-negotiable in a

9 schoolhouse.  If you allow that to go on in a

10 schoolhouse you will have chaos in the schoolhouse. 

11 But there are other kinds of things and I call them

12 discretionary things that usually boil down to the

13 insubordination.  A lot of our students, particularly

14 minority students, get themselves involved in

15 situations where they get suspended from school and

16 disciplined because of insubordination or disrespect. 

17 This is a huge, huge category of offenses.  Those are

18 the ones that I think that teachers and - and both

19 teachers and administrators make the biggest

20 difference here.  Let me give you an example.  I had

21 an athlete at the school in Seneca, one of our star

22 athletes, we knew he - he was African-American and we

23 knew he came from a terrible home environment.  I

24 won't go into details.  It was terrible and the

25 school kind of adopted him.  One day I see him in my
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1 office and there was a call for me, for the

2 administrator down in his classroom.  I was not

3 engaged with parents or whatever so I said I can take

4 it.  So I went down to the classroom and I opened the

5 door and there was this student and he was just

6 furious and his hands were balled up and I said,

7 "What are you doing here?"  He said, "I'm just

8 angry."  The teacher says he won't work, he's just

9 nasty, he needs to go.  So I took him down to my

10 office.  I sat him down, I had the referral in my

11 hand.  I said, "Joe, this isn't like you, what's up?" 

12 This six foot two athlete, tears start streaming down

13 his face and he said Ms. Maxey, somebody stole twenty

14 dollars from me.  That twenty dollars is the only

15 money I have for food this week.  My mother isn't

16 around, I have no money for food.  I can't survive

17 without it.  I took the referral and I did this, I

18 put it over there and I said okay, let's talk.  The

19 first thing I did is I went to my own purse - and

20 teachers do this all the time in my experience - and

21 took twenty dollars out and said here, sweetheart. 

22 Here's the money for the week.  Now let's talk about

23 your behavior.  He felt so bad, he was so apologetic

24 because he had just lost it in the classroom.  We

25 went down to the classroom, rather than suspending
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1 him or giving him detention I went down to the

2 classroom teacher.  Luckily she was a very reflective

3 and very thoughtful teacher and I said let me tell

4 you what just happened.  I said Joe, explain to her

5 and he did, and he apologized and said I'm really

6 sorry.  You're a great teacher.  I feel so bad.  She

7 welcomed him back in the classroom and that was the

8 end of it.  

9 These are the kinds of discretionary

10 things that good teachers and good administrators do

11 all the time.  It's not a question of suspending or

12 not because there's a whole lot of things you can do

13 to discipline kids that you don't ignore poor

14 behavior, you do hold people to the fire, but you do

15 it in a way that's humane.  Sometimes you don't have

16 that luxury.  Sometimes teachers don't cooperate with

17 you, they want a kid's head, but sometimes

18 administrators do the quickest thing as opposed to

19 the right thing.  There are a lot of variables that

20 go into it.  One of the questions that you asked -

21 and I'm on red now so I can't talk anymore.

22 VICE CHAIR THERNSTROM:  Yes, I was going

23 to -

24 MS. MAXEY:  I'll stop.
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1 VICE CHAIR THERNSTROM:  Okay, Mr. Piedra. 

2 Dr. Piedra, sorry.

3 DR. PIEDRA:  Well, first of all good

4 morning.  I'd like to begin by thanking you for the

5 opportunity to provide you with some information.  I

6 hope you find my information beneficial for all of

7 our students certainly.  I'll tell you a little bit

8 about my school district.  It's Pinellas County

9 located in Florida.  The statistics that you see

10 nationally whether it's the suspension rate, academic

11 achievement rate, graduation rate among minority

12 African-Americans, Hispanics, or economically

13 deprived students certainly reflect our school

14 district.  We are no different locally than we are on

15 our national statistics.  Back in 1964 there was a

16 federal lawsuit that went through the Fifth Circuit,

17 it was called the Bradley v. Pinellas County School

18 District where sadly our school district was not

19 integrating and in fact was teaching our minority

20 students differently than the non-minority students. 

21 That lawsuit was finally settled in the year 2000

22 when the school district received unitary status. 

23 Since that point in time we've been under a rather

24 large lens where we've been looking at our minority

25 population, specifically our African-American
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1 students, looking at systems that we can put in place

2 to be able to make all of our students, especially

3 those students that are - for which there is a

4 tremendous gap in the educational process, whether it

5 is the discipline gap, the achievement gap, the

6 reading gap, the math gap, you name the gap and we're

7 trying to resolve those issues.  What I'm going to

8 speak to you on today in my relatively short time is

9 one of the systems that we have in place, and I hope

10 to be able to address some of the questions that were

11 asked earlier.  

12 In Pinellas County, through means of the

13 University of South Florida we're working on a

14 problem called - or a system called the Response to

15 Intervention, positive behavior interventions.  I'll

16 give you an example.  If Johnny doesn't know how to

17 read truly, we teach him to read.  If the young man

18 doesn't know how to add, subtract, multiply, divide,

19 we will teach him those things.  Sadly, when students

20 do not know the proper decorum, proper behavior,

21 proper language in a school setting the reality is

22 instead of teaching them what is considered

23 appropriate, sadly we tend to discipline them, often

24 suspension, out-of-school suspension, in-school

25 suspension.  Those discipline tends to remove the
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1 student from the academic setting, causing them to

2 fall further and further behind.  What we're doing is

3 taking a proactive approach and through the means of

4 the Response to Intervention we're able to do public

5 school-wide positive behavior strategies, strategies

6 for students to know ahead of time, not after the

7 fact, what is expected of them.  Those behaviors are

8 modeled, they're taught to the students, they're

9 taught in the classroom as well as the school level. 

10 This encompasses both academic, whether it's reading,

11 writing, math.  It also encompasses behavioral

12 issues, largely behavioral issues.  And yes, we do

13 know there's a strong correlation between the school-

14 wide behavior and the behavior in the classroom and

15 how all that ties to academic success.

16 To tell you a little bit of what RTI is

17 and is not.  It is not a means of staffing children

18 into exceptional education programs.  That's not the

19 purpose of RTI.  But the purpose of RTI is to ensure

20 that all students are able to learn and it is a

21 school-wide means.  The visual gives you an idea of

22 the layers of Response to Intervention where the

23 lowest layer, that is to say at the bottom of the

24 triangle, represents the entire school discipline

25 policy, academic policies, et cetera.  As the student
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1 is determined to be struggling we have computer

2 systems in place to determine attendance, it gives us

3 - tracks referrals for numerous reasons, tardies,

4 academics, grades, et cetera and the students receive

5 more and more intense services, educational services,

6 eventually as it goes to the top of the pyramid where

7 the students receive the most intensive services, and

8 those students tend to be fewer and far apart.  So

9 you're able to spread the services that are available

10 to the school within the academic and financial

11 restraints that you have within that school setting.

12 What is RTI?  Quite frankly it is a shift

13 in thinking.  You're removing from looking at the

14 student who is either a minority, issues with

15 reading, not achieving academically and trying to fix

16 the student which we know we do not have control

17 over.  I cannot control the marriage background nor

18 the economic background of the student so what I can

19 control is the school environment.  So the purpose of

20 RTI is to look at the school environment and

21 determine what is it within that environment that's

22 simply not meeting the needs of the student and then

23 within a team of teachers, administrators, school

24 professionals, guidance counselors, et cetera, we

25 find ways of meeting those educational needs for the
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1 students.  So all students, 100 percent of the

2 students can learn which is indeed our obligation

3 with the No Child Left Behind.  And I do thank you

4 for this opportunity.

5 VICE CHAIR THERNSTROM:  Thank you for

6 being on time.  

7 (Laughter)

8 VICE CHAIR THERNSTROM:  We now move on to

9 Mr. Joseph Oliveri.

10 MR. OLIVERI:  Great, thank you.  With

11 over 30 years of experience I'd like to focus my

12 response to my 11 years of experience with three

13 removal schools.  I did have six schools and at

14 various times up to eight and nine schools with

15 different contractual arrangements; I will talk to

16 you about those three removal schools.  Austin

17 Independent School District has removed African-

18 American students at a rate greater than their

19 representation in the total school population.  This

20 was true all throughout my years of work and

21 continues today, although at lesser rates.  Hispanics

22 now represent over 40 percent of the population

23 removed, slightly above their representation in the

24 total population.  Whites have always had removal

25 rates below their representation and Asian students
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1 far below their proportion in the public school

2 population.  In all offense categories African-

3 Americans and special education students lead in the

4 total number of removals.  A Texas Appleseed report -

5 I highly recommend that you take a look at it-

6 entitled, "The Texas School to Prison Pipeline:

7 School Expulsion: The Path From Lockout to Dropout"

8 which was published in April, 2010 states as one of

9 its conclusions: “disproportionate representation of

10 minority students in disciplinary referrals has

11 plagued schools since desegregation.”  Texas

12 Appleseed's research supports earlier findings that

13 show that African-American students are most often

14 disciplined for low-level subjective offenses like

15 “serious or persistent misbehavior.”  The impact of

16 disproportionate expulsion is a grave concern given

17 both the achievement gap for minority students and

18 their elevated dropout rates.  If Texas is serious

19 about addressing the achievement gap and high dropout

20 rates for minority students it must take a close look

21 at the role that disproportionate disciplinary

22 referrals play- obviously Texas needs to look at that

23 as you are looking at it.

24 This disparity in my experience is quite

25 complex to explain.  Is it prejudice?  Yes, in some
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1 cases it appears that it is.  Is it based on

2 ignorance of cultural differences?  Yes, in some

3 cases it may be.  Is it based on a strict adherence

4 to zero tolerance regulation?  Yes, I think that was

5 more so in the past although it is certainly a factor

6 today.  I have experienced cases where a white

7 student and an African-American student committed the

8 same offense at the same school and the African-

9 American was removed and the white student was

10 permitted to remain on the campus.  It happened too

11 often to not make one feel that it may be symptomatic

12 of other reasons behind their removal, and it

13 contributes to the continued disparate removals of

14 African-Americans.  The information sources of this

15 prejudice were the parents of the African-American

16 students and my discussions with other administrators

17 from that same school after I inquired about removal

18 details.  

19 Another removal I have never understood

20 is the removal of students to discipline alternative

21 education programs for cutting classes or skipping

22 school.  To me this is symptomatic of other problems

23 best addressed within the home school environment.  

24 Disparities in academic abilities often

25 go hand in hand with disparities in discipline.  Many



74

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 African-American students and Hispanics do come to

2 school without the academic skill-set that would put

3 them on par with their white peers.  Sometimes class

4 size and cultural awareness causes some teachers to

5 react to their behaviors differently than they would

6 if they were white.  Taking the time to learn about

7 them and their cultural differences is a luxury many

8 teachers feel they cannot afford to take so they do

9 what they feel they are paid to do and maintain

10 discipline by removing disruptive students.  

11 The problem is that if we do not take

12 other actions often for the student the cycle repeats

13 itself over and over until the feeling that they have

14 no other choice, they drop out of school.  

15 In an earlier report by the same

16 organization entitled “The Texas’ School-to-Prison

17 Pipeline, Dropout to Incarceration: The Impact of

18 School Discipline and Zero Tolerance," states as one

19 of its conclusions: “equally troubling are data-

20 driven indicators which indicate that the greater

21 predictor of whether a student will be sent to DAEP

22 [Disciplinary Alternative Education Programs] is

23 whether he or she attends a particular school and not

24 the nature of the offense.  Add to this mix some

25 districts' practice of referring very young children
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1 to DAEPs and it becomes all the more imperative that

2 as a state we assess how these policies contribute to

3 the criminalization of student misbehavior that is

4 removing larger numbers of students from the

5 classroom.  

6 “For too many juveniles their

7 disciplinary removals from school are an introduction

8 to the school to prison pipeline.”  

9 Well, if a student does something that

10 calls for their removal, shouldn't they be removed? 

11 Should we just ignore their behavior just because

12 they are African-American?  Of course the answer is

13 “no,” but we do need to take steps to make informed

14 decisions about an incident, be open to intent and

15 self-defense as a plausible action and work quickly

16 to involve parents, even to the point of formalizing

17 agreements on acceptable school behavior including

18 them, their child and the school.  

19 We need to expand our potential solution

20 sources to include community links to mental health

21 and social service agencies.  

22 We also need to be preemptive in

23 addressing the needs of students who are at risk of

24 developing problematic behaviors that impinge on

25 school safety and learning opportunities for all
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1 students and teachers in the classroom.  We need to

2 provide teachers with specialized training they need

3 to work with students such as TESA, Teacher

4 Expectation Student Achievement, and GESA, Gender

5 Ethnic and Student Achievement training.  We need to

6 establish school-wide and district-wide practices and

7 programs such as Positive Behavior Supports that was

8 mentioned by my co-panelist, and character education,

9 and we need to establish means and methods to help

10 students to build relationships with peers and adults

11 that will secure their future success.

12 VICE CHAIR THERNSTROM:  Thank you very

13 much.  And Dr. Gonzalez.

14 MR. GONZALEZ:  Let me correct one thing. 

15 It's Mr. Gonzalez and not Dr. Gonzalez, although I do

16 appreciate the optimistic prognostication!

17 VICE CHAIR THERNSTROM:  I'm looking at

18 your sign there.  The Commission got it wrong.  Our

19 apologies.  

20 MR. GONZALEZ:  Well, thank you very much. 

21 Okay, a lot of what I have statistically is going to

22 be redundant in some way.  I'm going to fly through

23 some of this.  I looked at six groups,

24 disproportionate subgroups in the population of

25 Fresno Unified, which by the way Fresno Unified is in
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1 Fresno, California which the Brookings Institute in

2 2006 said that Fresno, California has the highest

3 concentration of poverty in the country so it's

4 really a stunning statistic.  African-Americans as

5 you can see were referred for expulsion almost triple

6 their numbers.  Special education is right up there

7 too.  Students in foster care, male students were

8 three quarters of the expulsion referrals.  Middle

9 school students are fully two out of every five, and

10 Native Americans, but that is a very small population

11 in our district were also disparate.  This is a

12 midway mark this year.  As of 90 days of school you

13 can see the disparity has lessened somewhat for three

14 of those groups, African-Americans, special ed

15 students and male students are all down.  The foster

16 care students are up and the middle school students

17 are also up.  Middle school students, you know, are

18 high for a number of factors, and this is throughout

19 the country.  In the district that I'm in, middle

20 school students are at seventh and eighth grade, and

21 it's really a bus stop in their life.  At a time when

22 they need really the most connection with adults they

23 get the least connection, they go from sixth grade

24 where they have, you know, pretty much 300 minutes a

25 day with one person - like them or not they at least
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1 know the expectations of that teacher.  They jump

2 into seventh and eighth grade and they have now five

3 or six teachers at 45 to 55 minutes a day and

4 supports are not there typically to help them be

5 successful.  And so we find that middle school

6 students now of course are 40 percent of all the

7 expulsion referrals and eighth grade alone is 25

8 percent and has led the district for the last eleven

9 years and seventh grade has been second for the last

10 eight years.  

11 We have a class called the Men's Alliance

12 which we want to talk about, things that are working. 

13 The Men's Alliance is the high school class where we

14 take high-risk - behaviorally high-risk students,

15 primarily they are African-American and Hispanic

16 students, and they are with a teacher who makes a

17 connection.  We also have a facilitator and you can

18 see at the halfway mark of the Men's Alliance student

19 suspensions per day are down 45 percent.  The days of

20 suspension are down.  Obviously that means unexcused

21 absences are way down.  And GPA, even though this is

22 not a curricular intervention, GPA is up 25 percent. 

23 So that's been a very successful model and we are

24 piloting that at three schools but we're expanding to

25 five.  



79

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 This year's expulsion referrals are down

2 20 percent if you look at the lower right-hand

3 corner.  I have made it a policy to really follow due

4 process.  I am not asking the teachers or the

5 administrators to artificially lower numbers, but I

6 told them that if due process is not there it's going

7 to be kicked back.  If you look at the actual

8 expulsions which is this slide right here you can see

9 that the referrals are down 23 percent.  I had to

10 adjust that as of Day 81 because there were still

11 some pending in the final nine days of the halfway

12 mark, but canceled and stopped are up quite a bit. 

13 The actual expulsions are down 40 percent this year. 

14 But this is - the next slide is something

15 that we haven't really talked about, and this is a

16 disparity that exists throughout many districts I

17 would suspect.  This is a look at GATE, Gifted and

18 Talent Education.  You can see that total enrollment

19 of white students is 9,500 in our district, 12.5

20 percent of them are identified as gifted or talented. 

21 Hispanics it's less than 2.5 percent, African-

22 Americans just over 2.5 percent, and you can see the

23 other breakdowns there.  And this creates and it

24 underscores basically a stereotype of racial inequity

25 and that is a very, very damaging stereotype to
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1 students and their families both to the perpetrators

2 of the stereotype who then treat those students as

3 less and to the students themselves who drink the

4 Kool-Aid.  

5 So those are my statistics.  I just

6 wanted to - I've got a little bit of time - to tell

7 you that you know there's a lot of things, I've heard

8 some really good things from some of my panelists and

9 the previous people before me about managing schools

10 and so on.  I think developing a relationship with

11 students is absolutely critical.  In my position as

12 associate superintendent I make it a point to make

13 home visits.  I leave my office, I try to do it once

14 a week and I keep a documentation of students that I

15 sit with knee to knee, I go into the projects, I go

16 into the barrio, I go into wherever these students

17 are.  These are typically students that have been

18 referred for expulsion or in some cases they have

19 been expelled and I talk to these students knee to

20 knee, man to young man in the most case but sometimes

21 to young woman and I find that they are stunned when

22 I come back to their school site or their

23 continuation school or their community-based school

24 that I remember their name and I know who they are. 

25 And I try to model this for the other administrators
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1 because the kind of disparity that we see is rooted

2 in racial and behavioral inequities to different

3 groups of people.  There can be no other way.  It is

4 not a level playing field to say otherwise.  And

5 until we address that, you know, we can't simply say

6 they come from dysfunctional homes.  There's a reason

7 those homes are dysfunctional.  When you can't get a

8 job even though you're qualified, when you have crack

9 cocaine and you get 30 years for that, but powder

10 cocaine in the suburbs is a probation, when those

11 kind of inequities are addressed you're going to see

12 those homes be less dysfunctional and you're going to

13 see this problem of disparity lessen.  Thank you.

14 VICE CHAIR THERNSTROM:  Thank you very

15 much.  And the floor is open to commissioner

16 questions.  Commissioner Castro?

17 COMMISSIONER CASTRO:  Thank you.  I've

18 got a lot of questions so I'll try to be quick to get

19 it all within my time.  Mr. Gonzalez, your statistics

20 on expulsion referrals don't reference Latino

21 expulsion referrals.  What's the statistics with

22 regard to the Latinos?

23 MR. GONZALEZ:  Latinos make up about 63

24 percent of our district and about 58 percent of the

25 expulsion referral.  
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1 COMMISSIONER CASTRO:  So it's rather

2 close to their population.

3 MR. GONZALEZ:  It's close, but part of

4 that is African-Americans are so disproportionate -

5 you know, there's a piece of pie, right?  And

6 African-Americans are so disproportionate that they

7 have actually squeezed down all the other pieces of

8 the pie.  And so if you were to remove all - say,

9 take the African-Americans out of the district and

10 just look at the rest Hispanics would be also far

11 disproportionate.

12 COMMISSIONER CASTRO:  Okay.  And you

13 know, I'm glad Mr. Oliveri talked about the Appleseed

14 report that shows that pipeline from school to

15 prison.

16 MR. OLIVERI:  Yes.

17 COMMISSIONER CASTRO:  And I think there's

18 a lot of scholarly work out there that has

19 substantiated that.  In fact, there's an even greater

20 connection - I'll take it one step further and ask

21 you to comment on this.  The National Council of La

22 Raza last week issued a report on the disparities in

23 incarceration and punishment when incarcerated

24 between Latino and white students, showing that

25 Latino students - or Latino youth who are going into
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1 the prison system are more harshly treated, more

2 harshly punished than white students which mirrors a

3 similar report about a year and a half ago measuring

4 the same issue with regard to African-American

5 students, the Campaign for Youth Justice.  So not

6 only does this pipeline appear to say if you are more

7 likely to be disproportionately punished in school

8 that leads to a higher likelihood of a dropout, the

9 higher likelihood of a dropout leads to a higher

10 likelihood of interactions or incarceration with the

11 justice system, and then in that system you get more

12 harshly treated.  Could you comment a little bit more

13 on that and any other panelists?  I'd like to hear

14 your thoughts on that.

15 MR. OLIVERI:  I don't know what I could

16 say to more adequately dramatize that, but I believe

17 that that is very true.  All of the reports that I've

18 seen that you refer to - also in the Texas Appleseed

19 report they refer to that too in the prison system as

20 to how they're treated.  So a response is basically

21 in my opinion one of an old and traditional response

22 in this country in terms of superiority against

23 inferiority, against haves and have-nots, in a

24 situation where we are - we respond and act based on

25 what little we know rather than on what knowledge we



84

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 need to gain and what interaction we need to foster

2 in order to have a better understanding of other

3 cultures and how other cultures behave and what our

4 expectations and their expectations are.

5 MS. MAXEY:  I think there's also a

6 structural issue.  I've always teased that American

7 high schools are made for girls.  Sit down, put your

8 feet flat on the floor, fold your hands and pay

9 attention.  So for people who don't fit into that

10 mold, behaving, polite, respectful, that kind of

11 mold, kids who are feisty or kids who are more

12 kinetic, more active, they have a hard time in

13 education.  I know when I first started out a long

14 time ago back in 1973 we were advised not to treat

15 kids differently because of their race.  In fact, we

16 never would have showed statistics that we just

17 showed this morning because you would have showed

18 differences between kids.  That's all changed and now

19 we do look at kids and their race and their culture

20 as being important in terms of how to teach them. 

21 Now I look at a lot of our Latino and African-

22 American kids, they tend to be more kinetic.  They

23 tend to think that relationships are much more

24 important than other subgroups of kids.  That's why

25 it's really important for teachers and administrators
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1 to build relationships with Latino and African-

2 American kids.  And also, there are family - their

3 families are much more complicated than other

4 families.  And I don't know whether it's economics,

5 I'm not sure if it's race or culture or whatever it

6 is, but there is a difference and I'm not so sure

7 that the baby boomer teachers have been able to make

8 that transition as well as they can and I'm not sure

9 if the new generation of teachers coming up are any

10 better at it.  But that's something that in teacher

11 training we have got to do a better job getting our

12 teachers to understand how to deal with kids of

13 different cultures and different ethnic groups.

14 DR. PIEDRA:  One effect we haven't

15 touched upon and that's the cultural differences of

16 our parents.  

17 COMMISSIONER GAZIANO:  Your microphone.

18 DR. PIEDRA:  My apologies.  One of the

19 things we haven't discussed is cultural differences

20 of our parents.  In our school setting you will find

21 one administrator - you will not find one

22 administrator who will say, "My actions are racist by

23 their own nature."  Indeed, when there is an

24 altercation everyone gets the same consequence.  The

25 follow-up story is the appeal process.  Our minority
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1 students and their parents do not understand the

2 cultural background to be able to appeal the process. 

3 In the event of ESL students or our Latino students

4 quite frankly there is simply no one at the school to

5 be able to service their bilingual needs.  In our

6 particular school district with over 105,000 students

7 there is not one Hispanic bilingual administrator and

8 indeed, we have 50 ESOL centers.  There is not one

9 Hispanic bilingual administrator.  So therefore it's

10 very difficult to deliver that information to the

11 parents.  It's even more so difficult to make the

12 cultural bridge to be able to go through the appeal

13 process, whether you are an African-American parent

14 alone working two jobs, not having transportation,

15 not being able to make literally the trek during the

16 school day to meet with the school administrator

17 during the banker's hours.  

18 COMMISSIONER CASTRO:  Do I have time for

19 one more question?

20 VICE CHAIR THERNSTROM:  Well, you've got

21 19 seconds left.

22 COMMISSIONER CASTRO:  Quickly, can anyone

23 speak to some effective alternative policies that can

24 still accomplish the educational goals without having

25 a racially adverse impact on the school system?
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1 MS. MAXEY:  In 19 seconds?

2 MR. GONZALEZ:  Very quickly, I think it

3 comes to an understanding of the students that you're

4 dealing with because black kids and brown kids are

5 simply not white kids with darker skin.  They have a

6 different lens that they view the world, they have -

7 their families have a different lens, and until you

8 really understand the different cultures that the

9 kids are immersed in you're really going to have a

10 limited success in terms of your ability to make a

11 positive change with them.  So I think that teacher

12 training is absolutely essential, teacher recruitment

13 is essential so that we can recruit more students of

14 color into the teaching profession itself, and we

15 need to rethink how we recruit teachers in the first

16 place. 

17 MS. MAXEY:  Well, there's also an

18 economic issue here that hasn't been mentioned a lot. 

19 One of the teachers mentioned the loss-of-credit

20 research that we did in Montgomery County.  One thing

21 she didn't mention, it wasn't so much a matter of the

22 white kids appealing that loss of credit, it was the

23 white parents who were either willing or able to

24 write notes to excuse absences and the Latino and the

25 African-American parents either weren't able to,
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1 didn't understand it, or were too busy working three

2 jobs and the fact that their child didn't have a note

3 to excuse absence that day was the least of their

4 problems and the least of their concerns.  That's an

5 economic issue I believe.

6 MR. OLIVERI:  May I just say something

7 real quickly?  I don't think that any of us in this

8 room could come up with a plan that's better than

9 what is already happening in some school districts

10 around the country, mine included, Dr. Piedra's

11 school district and what he mentioned is going on.  I

12 would like to say something in general terms.  There

13 was a time in my lifetime when I remember that if a

14 black woman came on a bus that no white person would

15 ever offer them a seat, and in my lifetime I've seen

16 that change dramatically as to where I have seen a

17 white man get up and offer a seat to an African-

18 American woman.  I think that our country is

19 changing.  I think that things will change over time. 

20 Will we effect the change in education that we seek

21 now, tomorrow, within my lifetime?  I don't know, but

22 I think it will happen, I think it will.  I'm

23 positive enough to have seen what I've seen change. 

24 Things change, things don't change, but they do

25 really.
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1 VICE CHAIR THERNSTROM:  Who else?  Yes,

2 Commissioner Kirsanow.

3 COMMISSIONER KIRSANOW:  I just wanted to

4 give Dr. Maxey an opportunity to -

5 MS. MAXEY:  That's - but that's okay, you

6 can be the honorary -

7 (Laughter)

8 COMMISSIONER KIRSANOW:  You were about to

9 say something before your time was up.  You were

10 going through responses -

11 MS. MAXEY:  Yes.  I think the question

12 was asked is why do we have a disparity in kids being

13 suspended and whatnot who are African-American and

14 Latino, and I think I kind of mentioned it in my

15 talk.  I think kids are more kinetic who are African-

16 American and Latino.  They do - they like that kind

17 of education as opposed to sit and get which still a

18 lot of instruction is still sit and get.  You know,

19 you sit down, listen to the teacher talk, you spit it

20 back out.  You know, I think they're very big on

21 relationships and I don't know if some of our

22 teachers are either comfortable building

23 relationships with kids or back in the good old days

24 you didn't do that.  There was this line between

25 teachers and students that you didn't cross, and if
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1 you crossed it you were in trouble.  So having that

2 sort of paradigm shift for some of our teachers to

3 think that it is important to build relationships

4 with students.  And a third piece I think is the

5 family piece.  I think there are more Latino and

6 African-American families that go to my school at

7 least that have more dysfunctional situations.  Not

8 just economics, single parents work in our area where

9 some of the parents are undocumented and their kids

10 have no Social Security number.  Trying to convince

11 those children that they need to do well in school so

12 that they can go to college when they know without a

13 Social Security number they can't even go to Northern

14 Virginia Community College.  And trying to convince

15 those kids of the importance of education and all

16 that goes with it is very difficult.  So I think the

17 situation is - all of my colleagues can attest it's

18 very complex.  It's not just for -

19 COMMISSIONER KIRSANOW:  Let me try to

20 disaggregate that in terms of the complexity.  You

21 mentioned some of the potential causes for some of

22 the disruptive behavior and I'll focus on the non-

23 kinetic issues such as families or parents that work

24 a number of jobs, certain economic issues.  What

25 about those students, black, Hispanic, Asian, white,
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1 who have those same types of challenges but they

2 don't act up in school?  To what do you attribute

3 that?

4 MS. MAXEY:  That's a great point. 

5 There's gobs of kids who are Latino and African-

6 American who are poor who just are amazing students. 

7 I think there's always something in there, sometimes

8 it is in fact a mother, a very strong mother or

9 father in the home who even though they work three

10 jobs, their child is their priority and they do

11 manage to come in at 6:30 in the morning to meet with

12 an administrator or whatever.  So I think there's

13 some heroes out there in parents who just overcome

14 all kinds of odds.  I also think there are teachers

15 who are just heroes, who adopt kids.  I mean not

16 legally, but literally take them under their wing,

17 treat them to lunch, buy them clothes.  I can -

18 teachers really are heroes.  Thank you for saying

19 that.  I call everybody who works in a schoolhouse a

20 teacher, even if it's a support person or the

21 building supervisor who mops the floors, you know. 

22 There are some pretty incredible people out there

23 that I think make differences in kids' lives.  I

24 think you've talked to a lot of folks who like Ben

25 Carson will talk about his mother.  I know people who
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1 will talk about a special teacher or a coach.  I

2 mean, my football coach literally, the kids come in

3 in the morning, they have free breakfast, they have

4 free lunch because of the federal program.  He

5 coaches them after school, then he feeds them.  He

6 cooks for them himself dinner and they have a study

7 hall afterward.  He's there till 8 o'clock every

8 night with those kids.  And I asked him to do a study

9 of what happened to their GPAs during that time

10 period.  In some cases it doubled.  The GPAs went up

11 double.  Those are heroes.  That is extraordinary

12 effort.  I mean, what kind - I mean, every teacher

13 can't do that kind of thing.  I think those are some

14 of the variables and a lot of times it's people. 

15 Programs are great, but it's the people in

16 schoolhouses that make tremendous -

17 COMMISSIONER KIRSANOW:  Yes.  My coaches

18 never cooked for me.

19 (Laughter)

20 MS. MAXEY:  You didn't go to T.C.

21 Williams.  Remember the titans.

22 COMMISSIONER KIRSANOW:  They did all

23 kinds of other stuff.  Let me ask a question that's

24 kind of mundane and boring, but it goes to - I don't

25 know if you have this data, but maybe you're aware of
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1 it.  In terms of disparate imposition of discipline,

2 do you see differences - and I don't care what the

3 motivation is.  I don't care if it's a cultural

4 motivation or a racist motivation or any other kind

5 of motivation, but I just, in terms of what the

6 statistics show are there differences by race between

7 black teachers, white teachers, Hispanic teachers,

8 Asian teachers and the discipline they mete out to

9 those also respective categories?  Do you see any

10 disparities such as black teachers discipline white

11 students more heavily than they discipline black

12 students or Hispanic students, or white teachers

13 disciplining Asian students more heavily and black

14 students more heavily than Hispanic students?  Do you

15 see any of that kind of dynamic happening?

16 MR. GONZALEZ:  Mine will be brief.  You

17 would have to have a very good student information

18 system to disaggregate that information unless you

19 had somebody setting that up, making a project study

20 of that themselves.  Anecdotally I have not seen

21 anything specific.

22 COMMISSIONER KIRSANOW:  Does anyone -

23 MS. MAXEY:  Yes.  

24 DR. PIEDRA:  And absolutely.  Our school

25 system - our system is able to do that.  Quite simply
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1 we know the race of the teacher, we know the race of

2 the student so we can judge the frequency.  And what

3 I would attribute it to is once again, the lack of

4 cultural awareness.  For example, the student that

5 comes in and says to his teacher "Yo, Dog" and is -

6 that's a nomenclature that he may be accustomed to. 

7 A teacher unfamiliar with that nomenclature may refer

8 the student for inappropriate language, profanity or

9 disrespect for a teacher.

10 COMMISSIONER KIRSANOW:  How frequently

11 does it happen? I mean, do you think that white

12 teachers are more prone to discipline Latino or black

13 students than black teachers are white and Hispanic

14 students?

15 DR. PIEDRA:  Quite frankly, I don't need

16 to tell you what I think.  Our data shows that our

17 majority educators are referring disproportionately

18 our minority students.  Whether they are Hispanic or

19 African American, the reality is in our school

20 district, it's mostly African American males more so

21 than other minorities.

22 And for our Asian population, they are

23 not even on the radar.  It's relatively small in

24 numbers, number one.  Number two, because of the

25 language and the differences in language and the
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1 culture, they don't even make the discipline radar

2 screen.

3 COMMISSIONER KIRSANOW:  Do white teachers

4 discipline more generally than black teachers do?  Do

5 you have any such kind of data, regardless of who

6 they're disciplining.

7 DR. PIEDRA:  I don't know that "more" is

8 the appropriate term inasmuch as "differently."  For

9 example --

10 COMMISSIONER KIRSANOW:  Let's say

11 similarly situated.  The white teachers, are they

12 more prone to discipline students, regardless of

13 their race, for similarly situated reasons or

14 offenses than, say, black teachers or Hispanic

15 teachers or Asian teachers or anyone else?

16 DR. PIEDRA:  And, again, I don't believe

17 it is "more."  It is "differently."

18 COMMISSIONER KIRSANOW:  Different.  And

19 how?

20 DR. PIEDRA:  As an example, our African

21 American teachers might take on minority students or

22 non-minority students under their wing and show them

23 a different way; whereas, a non-minority, someone who

24 is not as well-versed in the culture of the students,

25 in the classroom might say, "This is inappropriate. 
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1 Our discipline policy stipulates.  Therefore, follow

2 the policy," check, check, check.  "Here is your

3 referral.  And away you go."  And that will become

4 someone else's problem.

5 MS. MAXEY:  I don't think it is that

6 simple as white and black.  I think it is more

7 complex.  Sometimes it's the age of the teachers. 

8 Sometimes it's the way they have been trained.  I

9 have found people trained in European schools are

10 much more rigid than they are trained --

11 COMMISSIONER KIRSANOW:  Is that between

12 male and female teachers?

13 MS. MAXEY:  Male and female.  I think it

14 depends on the person.  I mean, some folks get --

15 MR. GONZALEZ:  I was just going to say

16 those are great questions, but you really have to

17 have a tool to disaggregate that.  And so I am really

18 interesting in talking with my colleague about it. 

19 It sounds like they are further along in that

20 process.  I can give anecdotal things, but as far as

21 the data, that would be a fantastic thing to look at.

22 COMMISSIONER KIRSANOW:  Is there any

23 national data that you are aware of?

24 MR. OLIVERI:  Not that that I have seen.

25 MS. MAXEY:  I don't think so.
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1 MR. OLIVERI:  I have not seen anything

2 like that.  Part of our problem is we have so few

3 minority teachers to really --

4 MR. GONZALEZ:  One of our problems is we

5 have so few minority teachers to really --

6 VICE CHAIR THERNSTROM:  There are a lot

7 of statistics with a lot of minority teachers.  D.C.

8 is one of them, Atlanta, Detroit.

9 MR. GONZALEZ:  You know, I think that

10 these were talking a lot about causal factors.  But

11 there are some ultimate factors here that we don't

12 talk about.

13 A gentleman that sat in this chair

14 earlier said, "I'm Irish American."  People can say,

15 "I'm German American," "Italian American," "Mexican

16 American," "Korean American," "Japanese American."

17 African American people cannot say that

18 because we have completely wiped their history.  So

19 they cannot say, "I come from Yoruba."  "I'm an Ibo

20 from the Ibo tribe in Nigeria" or even if they do

21 know what part of West Africa, they generally do not

22 know anything about it because those countries were

23 artificially carved out.

24 And so there are lots of ultimate factors

25 that lead to some of the dysfunction that we see. 
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1 And, of course, the whole history of slavery and

2 discrimination and on and on would be weeks just

3 talking about that.

4 So I think it is important for us to

5 understand that when we talk about the misbehavior

6 that we're seeing -- and everyone is seeing them --

7 that there are some ultimate factors that are very,

8 very important to recognize.

9 COMMISSIONER KIRSANOW:  As a Klingon

10 American, I think we are more adversely treated than

11 almost anybody.

12 VICE CHAIR THERNSTROM:  I missed the

13 beginning of that.  I'm sorry.

14 COMMISSIONER KIRSANOW:  Klingon.

15 VICE CHAIR THERNSTROM:  Klingon.

16 COMMISSIONER KIRSANOW:  Star Trek

17 reference.

18 VICE CHAIR THERNSTROM:  Star Trek.  Okay. 

19 Somebody else.

20 COMMISSIONER HERIOT:  Someone on the last

21 panel.  And I forgot who it was -- and I should have

22 asked the question then, but I only had five minutes

23 -- was talking about how they will fill out a

24 discipline referral form.  And then it's out of their

25 hands.  They don't really hear back.



99

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 And I wasn't sure whether that person was

2 saying they weren't consulted after that or whether

3 it was just they are not consulted, but they're not

4 in on making the decision.

5 I assume some of you have been on the

6 other side of that and you have received some sort of

7 request for further discipline.  Do you routinely

8 talk to the teacher and sort of flesh out the facts

9 before you make a decision on such a matter or is it

10 more common to simply act on the form or have you, in

11 fact, been in this position at all?

12 I assume, Ms. Maxey, as a principal, you

13 have probably been on the other side of this.

14 MS. MAXEY:  Yes.

15 COMMISSIONER HERIOT:  Tell me what you

16 do.

17 MS. MAXEY:  You know, again, I think it

18 depends upon what the offense is, who the

19 administrator is, and who the teacher is.  In the

20 best scenario, absolutely all of those things happen. 

21 You do go talk to the teacher.  And you find out the

22 particulars.  And sometimes you go back and forth

23 lots of times.  Sometimes you have a conference with

24 the parent, the teacher, and the student.  So it's a

25 variety of things.
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1 That is the ideal situation, but

2 understand the administrators are incredibly busy. 

3 And they deal with a lot of things, just like

4 teachers are.  So that is the perfect situation and

5 happens over and over and over again, but sometimes

6 it doesn't.  Very often you find out when it doesn't

7 happen, sometimes it blows up in your face because

8 you didn't have all the facts when you made a

9 decision.

10 So I believe, yes, it does happen that

11 way.  And it should happen that way except when there

12 are time constraints.

13 COMMISSIONER HERIOT:  Mr. Oliveri

14 mentioned -- I believe it was you, Mr. Oliveri --

15 self-defense being an issue sometimes in these cases,

16 like a fight could break out.  And one could assist

17 in defending themselves.  And the other one, you

18 know, is an aggressor.

19 My heart goes out to the poor kid that is

20 fighting back because he's being picked on.  And

21 those are very fact-specific situations I assume.

22 MR. OLIVERI:  Yes.

23 COMMISSIONER HERIOT:  You really need to

24 get down.

25 MR. OLIVERI:  Absolutely.
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1 COMMISSIONER HERIOT:  And they do.  I

2 mean --

3 MR. OLIVERI:  Absolutely.

4 MS. MAXEY:  Absolutely.

5 MR. OLIVERI:  All too often usually a

6 child who is acting in self-defense is the child who

7 gets the severest discipline referral.  And the

8 reason for that is because they're the ones that are

9 seen.  The initial action was not seen.  And all that

10 we're seeing was the response.  And so the response

11 gets it.

12 MS. MAXEY:  That depends on whether there

13 are cameras in the school and --

14 MR. OLIVERI:  There are other factors,

15 correct.

16 COMMISSIONER HERIOT:  Mr. Oliveri, what

17 would you do if you had received a report that a

18 particular school teacher was not meting out

19 discipline appropriately, the notion that someone

20 complains to you, you know, "Mr." so and so "is

21 harder on African American students than he is on

22 white students."  What do you do under those

23 circumstances?

24 MR. OLIVERI:  Well, you know, you try to

25 do as many -- and I have had that specific experience
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1 where you try to counsel the teacher.  You talk to

2 the teacher.  You get their side.  You listen to what

3 they have to say and why this kind of experience.

4 You show them the data.  You discuss the

5 data and what has transpired.  And then you say,

6 "Would you be interested in attending some training? 

7 There is training that is going to be in the District

8 that's about ethnic diversity.  It's looking at"

9 whatever, whatever it happens to be.

10 The schools -- and our school then

11 adopted the behavior program, behavior support

12 program.  Once we adopted that program, then there

13 was a systematic way in which to provide assistance

14 to the teacher to help them to work with diverse

15 populations and to make decisions that are based more

16 on their ability to not only maintain discipline in

17 the classroom but establish some kind of relationship

18 with the child.

19 COMMISSIONER HERIOT:  How long has this

20 been going on?

21 MR. OLIVERI:  Now it is in its fifth

22 year.

23 COMMISSIONER HERIOT:  Hypothetically if

24 we were to subpoena the data that Ms. Maxey and Dr.

25 Piedra talked about, where would we go to find that
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1 data?  This is the data on individual teacher by race

2 and section and how they mete out.

3 DR. PIEDRA:  Our information is achieved

4 and carved-in our schools network.

5 COMMISSIONER HERIOT:  Individual schools?

6 DR. PIEDRA:  The district houses that

7 information.  So the information is accessible

8 through a central database, for example.

9 MS. MAXEY:  I don't believe ours is.

10 DR. PIEDRA:  Ours is.

11 COMMISSIONER HERIOT:  You think it is in

12 individual schools?

13 MS. MAXEY:  You would have to go to the

14 deans in our school, and they would have to tell you

15 which teachers for the most -- they could tell you

16 that, but I don't know that is a racial issue because

17 you find that the same hard-nosed teacher treats

18 white kids just the way they treat black kids and are

19 just as tough about it.

20 In fact, I think "Mrs." so and so is so

21 unfair.  "Just because I'm black I got" -- no,

22 sweetheart.  You know, their teachers are just as

23 hard on anybody.  And it's not a racial issue.  Some

24 kids maybe are more sensitive to it.
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1 MR. GONZALEZ:  I'm not sure it's

2 addressed this quickly, actually, the red light.  To

3 address your question, there are two programs that

4 are out there that you might be able to get

5 information from.

6 I think it's Dr. Robert Horner at the

7 University of Oregon has developed or co-developed

8 something called the School-Wide Information System,

9 SWIS.  And that disaggregates that kind of

10 information by teacher.

11 And also Randy Sprick is the name.  And

12 I'm not sure exactly.  He has developed safe and

13 civil schools training, which we are implementing in

14 our district.  And he has something called "Trends,"

15 which he is developing.  I believe he used to be

16 associated with SWIS as well.

17 And so it's trying to get that kind of

18 information in terms of what time of the day are

19 infractions occurring, where are they incurring, from

20 whom are they incurring, and that information.

21 COMMISSIONER KIRSANOW:  Does anybody know

22 how to spell SPRICK?

23 MR. GONZALEZ:  S-P-R-I-C-K.

24 DR. PIEDRA:  Safeanddrugfreeschools,org

25 is going to get his site.
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1 MR. GONZALEZ:  Yes.

2 DR. PIEDRA:  And if I can piggyback on

3 Mr. Gonzalez's comment regarding SWIS, our school

4 districts built our system on top of SWIS.  So it is,

5 if you will allow the pun SWIS, but it does archive

6 that kind of data, the location, the time, school

7 incident, the nature of the incident, the gender,

8 race, gang-related, bullying incident, et cetera, et

9 cetera.

10 It allows us to track that kind of data

11 and make predictions and, in turn, be able to develop

12 policies to contradict the trends that we see going

13 on.

14 MR. OLIVERI:  The Austin Independent

15 School District also does that.

16 The only response that I had before was I

17 don't know if we could do it at the teacher level. 

18 It's more closely associated --

19 COMMISSIONER KIRSANOW:  Is there any type

20 of data that shows level of discipline or frequency

21 of disincline based on GPA and whether that is also

22 disaggregated by race.

23 For example, is a 3.0 white student

24 disciplined more readily than a 3.0 black student?
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1 MR. GONZALEZ:  Great.  That's a great

2 question.

3 MR. OLIVERI:  A great question.  I have

4 no idea.

5 VICE CHAIR THERNSTROM:  I'm afraid -- it

6 is a great question.  I'm a data person.  And so I am

7 altogether yearning for more data, but we do need to

8 move on.  And I believe Commissioner Titus has the

9 floor.

10 COMMISSIONER TITUS:  Thank you, Madam

11 Chairman.

12 You mentioned the coach.  I heard in the

13 news recently of the coach who gave his kidney to his

14 baseball player, wasn't it?

15 MR. OLIVERI:  Yes.

16 COMMISSIONER TITUS:  That is certainly

17 dedication.

18 I appreciate this panel.  You all are

19 giving us some really good, sensitive suggestions. 

20 And although the term hasn't been used, there's been

21 a lot of reference to things that kind of amount to

22 wraparound services that schools are offering now.

23 I believe, Mr. Oliveri, you said

24 something about connection to mental health

25 facilities or services?
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1 MR. OLIVERI:  Correct, yes.

2 COMMISSIONER TITUS:  That's the sort of

3 thing I think we really need to do.  That takes a lot

4 of money and a lot of commitment.  But it certainly

5 makes a difference on individual school levels.  So I

6 appreciate that.

7 And I think I heard Principal Maxey make

8 an argument for the DREAM Act.  And I appreciated

9 hearing that reference as well.

10 You all have talked a lot about the

11 Latino students and African American students, but on

12 all the statistics that you show, you show a much

13 higher rate also of special needs students.  And the

14 reasons for that have to be different from the

15 economic and the cultural and some of the things that

16 we have identified as causing some of the problems

17 with these other groups.

18 Could you address that and give us some

19 idea of why that is or what alternatives there are

20 for special needs students?

21 MR. GONZALEZ:  Let me just say that

22 special ed students are disproportionately male, so

23 in some districts as high as 90 percent male.  So

24 that right there is a huge disproportionality.
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1 In our district, special education

2 students when you disaggregated by ethnicity, it's

3 not a stark disparity in terms of African Americans

4 in special ed, but when you put the two at-risk

5 populations, African American and special ed, and

6 disaggregated by special ed African American

7 students, the numbers really grow because it's

8 exponential then.  Probably ten percent of them have

9 been referred for expulsion.  I mean, that data is

10 really stunning.

11 So I think that special education itself

12 is not a monolith.  There are so many different

13 slices to it.  The deaf and hard-of-hearing are very

14 low as a part of the discipline part of that.

15 Our SP students are kind of in the

16 middle; self-contained, special day class students,

17 very high; emotionally disturbed students, same

18 thing, very disproportionate.  Students who are from

19 group homes, many of them, I think 37 percent, was

20 the last statistic I saw, 37 percent of those

21 students are in special education.  They are very

22 disproportionate in their discipline.

23 So that is actually another one of those

24 things that you could slice and dice with many

25 different lenses.
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1 MS. MAXEY:  From the human point of view,

2 imagine -- because all of our special ed kids have

3 learning disabilities or some kind of handicap in

4 some way.  I always try to tell teachers this. 

5 Imagine what you hate to do and what you're terrible

6 at.  Let's say it's bowling.  I'm going to make you

7 bowl for six and a half hours a day.  And I am going

8 to grade you on it and assess you on it and reward

9 other kids because they can bowl better than you.

10 And you wonder why they misbehave.  You

11 wonder why they're not happy in school.  There is a

12 real human component there.

13 COMMISSIONER TITUS:  And where do they go

14 when they are --

15 MR. GONZALEZ:  Well, see, we removed --

16 COMMISSIONER TITUS:  Then they lose all

17 those services.

18 MR. GONZALEZ:  We have removed the

19 alternate options that used to be in place for those

20 students to have wood shop, metal shop, engines, and

21 those kinds of things.

22 Many of those students in my generation

23 went on to own their own business.  And they were

24 productive, tax-paying, contributing members of

25 society.  But those programs have been removed in the
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1 interest of accountability and high stakes.  And you

2 are finding a hemorrhage of those kids from your

3 student enrollments.  And charter schools have sprung

4 up to try to deal with those kinds of things.

5 From 2003 on, the last 8 years, our

6 district has lost 11,000 students, about 8 and a half

7 percent of the total.  And it's because these

8 students are not being successful.  And we failed

9 them is really what it -- there are very few options

10 left.  It's exactly what you said.

11 If you don't do something well because

12 you learn differently, I don't work on cars well. 

13 But if I had to do that every day, I would hate

14 school.  And that is what we have driven them to.

15 MS. MAXEY:  You know, one of the things

16 that I like about No Child Left Behind is it really

17 has forced educators to look at every subgroup of

18 kids.  It isn't good enough just that the white rich

19 kids are doing well.  I love that about it.

20 What I don't like so much about it is it

21 really has damaged our elective program.  It has

22 damaged the vocational program because you're so

23 focused on getting the kids to pass the SOLs or the

24 high school assessment, whatever your state measures. 
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1 We don't have time for all the things that really

2 hook kids in.

3 And that is why I feel like this is so

4 wonderful for kids and the arts and ROTC and those

5 kinds of things because they do hook kids in.  And

6 for a lot of our kids, that's what they need, to stay

7 in school.

8 MR. OLIVERI:  We lump kids all in one

9 basket.  I'm sorry.  I apologize.

10 COMMISSIONER TITUS:  No.  Excuse me.  I

11 was just agreeing, like magnet schools --

12 MR. OLIVERI:  Yes.

13 COMMISSIONER TITUS:  -- and special ones

14 like -- go ahead.

15 MR. OLIVERI:  I was just going to say we

16 just tend to lump kids all in one basket, and that is

17 a problem because we all want them to succeed,

18 VICE CHAIR THERNSTROM:  There are no voc.

19 eds?

20 MS. MAXEY:  We still have those.

21 MR. OLIVERI:  There are, but there are

22 very few.

23 COMMISSIONER HERIOT:  Why happened to the

24 --



112

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 MR. OLIVERI:  Funding, federal funding

2 stopped.

3 MS. MAXEY:  In some cases --

4 MR. OLIVERI:  -- a number of years ago.

5 MS. MAXEY:  Now, ours is integrated into

6 our school so kids can take voc tech right in school. 

7 But some of the districts have gone to one vocational

8 school.  So kids have to leave their home school, all

9 their friends they grew up with, and go to a

10 vocational school.  And a lot of them are not willing

11 to do that.  So the enrollment is really something.

12 MR. OLIVERI:  But that's at high school

13 level, isn't it?

14 MS. MAXEY:  Yes.  I'm high school.

15 MR. OLIVERI:  Yes.  So we have to be

16 clear because it used to be you could start

17 vocational training at a middle school level, what

18 was junior high in those days.

19 DR. PIEDRA:  The other part of that, if a

20 student scores at a given level on a high stakes

21 test, then in some states it may be mandated,

22 remediation, which is, in fact, elective.  So that

23 removes any kind of elective.

24 MR. GONZALEZ:  And if you look at the

25 statistics on the elective classes, they tend to be
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1 pretty high.  So if you're a borderline kid, you take

2 an elective class, you're going to graduate, you are

3 going to get older.

4 But if you have to take the mandated

5 shadow class or the second English class or your

6 second math class, you look at the GPA averages, they

7 are very low.  So even if you are right on the

8 border, you are probably going to fall down.

9 And typically who are those kids?  Who

10 are the students that are filling those classes? 

11 They're minority students.

12 VICE CHAIR THERNSTROM:  Questions from

13 other commissioners?  Commissioner Gaziano?

14 COMMISSIONER GAZIANO:  Thank you all.  I

15 am very interested in the data on discipline rates,

16 but I am going to ask you.  I am a little worried

17 that we won't measure the flip side of that.  And let

18 me explain.

19 The type I error that maybe we're all

20 interested in measuring is what I am going to call

21 too much or wrongful discipline.  And we can slice

22 and dice it up 100 different ways.

23 And the wrongful consequence of too much

24 or wrongful discipline I assume mostly impacts the
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1 student who is wrongfully disciplined, but there are

2 other spillover effects.

3 A subset of too much or wrongful

4 discipline is whether there is too much wrongful

5 discipline based on race and whether that is

6 discriminatory or not discriminatory, but, again, the

7 impact of that is going to be on the subsets.

8 The type 2 error is not enough

9 discipline.  And the impact of not enough discipline

10 might be on the kid who really needs the discipline

11 and all the other kids in the classroom, as we heard

12 from our first panel, whose education is disrupted.

13 And I will use just the following

14 anecdote.  A lot of you all have heard somebody's

15 parents say to the disruptive kids in the back seat,

16 "Don't make me stop this car."

17 I had four brothers.  We were always

18 fighting with each other on long car trips.  And my

19 dad would not give that warning.  He would reach

20 back.  And he would pinch whoever's thigh he would

21 reach.  And because there were five of us, he would

22 always get one thigh.  And that brother would scream

23 out, "Dad, it wasn't me.  It was..." --you know.
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1 And dad would say, "Well, you were

2 probably doing something bad some other time.  And if

3 I have to stop this car, you're all going to get it."

4 Now, I'm not talking about discipline

5 that is that arbitrary.

6 (Laughter.)

7 COMMISSIONER GAZIANO:  But his philosophy

8 was "A little extra pinch isn't going to hurt one of

9 my boys, but not enough pinching might make me swerve

10 off the road and kill them."  So, now with that maybe

11 silly true story, how do we measure, how can anyone

12 measure the type 2 error, the impact of not enough

13 discipline?  Is anyone measuring that?  How do we

14 measure that?

15 MS. MAXEY:  Well, do you measure the

16 results of it?  If there's not enough discipline in

17 the schoolhouse, you have chaos or you have kids in

18 the hallway.  You have fights taking place.  I mean,

19 that to me is you measure the results of it.

20 COMMISSIONER GAZIANO:  Sure.  But how can

21 we measure that by teacher, by school, by different

22 approach?  How can we come up with data on whether a

23 given school, a district, a teacher is not doing

24 enough and what its impact is?
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1 MR. GONZALEZ:  I think there is some

2 evidence that you can look at that is maybe not as

3 specific as maybe you want, but, for instance,

4 enrollment.  If your enrollment is declining and if

5 you look at where it might be declining to, for

6 instance, Fresno City is a large city, 540,000

7 people.  But Fresno the unified school district has

8 less students in it now than it had 20 years ago.

9 So that right there is an indicator that

10 there needs to be some improvement, that there is a

11 perception that the schools -- and this is most urban

12 districts -- that the schools are not safe.  And I

13 would think that probably of the people sitting in

14 this room, there are probably some urban schools that

15 would say the same thing, "Our school has been losing

16 students."  And that's an indication.

17 COMMISSIONER GAZIANO:  But there could

18 also be a variety of factor for the loss in

19 enrollment.  Someone may say it's not enough funding. 

20 Someone may say it's an increase in?  How do we

21 measure the impact of not enough appropriate

22 discipline?  And how do we measure the impact on the

23 learning of the kids who don't leave, the learning of

24 the kids whose education is just disruptive?  I mean,

25 it's a -- but I'm just not sure how.
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1 MR. OLIVERI:  I'm not sure it's relevant

2 to look at that.  I think it's relevant to look at

3 the other side.  And it gives you what you want.  And

4 I think it's relevant.

5 COMMISSIONER GAZIANO:  You know, you take

6 effect at what you measure or people respond to what

7 you measure.  And if we're only measuring the too

8 much discipline, I'm really worried that --

9 MS. MAXEY:  I think education is an art. 

10 I don't think it's a science.  And it's the good

11 teachers and the good administrators who know how to

12 have that balance between strong discipline and a

13 caring and nurturing environment.

14 And so I think there are people who do

15 it.  They do it on a regular basis.  And those are

16 the ones we have to model.  We have sort of set them

17 up as models for how to do things.

18 I also have to say one thing we haven't

19 talked about here is the composition of leadership

20 teams, the administrative teams.  One thing I feel

21 very strongly about is that administrative teams are

22 balanced in terms of gender, in terms of race, and in

23 terms of age.

24 When we look at the T. C. Williams one,

25 we have actually 16 administrators.  They are half
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1 black, half white, half female, half male, and a few

2 of the old ones, like me, and a couple others, and

3 then some young kids, too.

4 That mixture of people when we sit down

5 and we talk about things, we work things out I think

6 is really an ideal way to do it.  I have a wonderful

7 administrative team.

8 COMMISSIONER GAZIANO:  It's important. 

9 Thank you.

10 VICE CHAIR THERNSTROM:  Yes?

11 COMMISSIONER ACHTENBERG:  I do want to

12 ask one more question.  I just want to postulate the

13 following hypothetical and then ask, just ask, you to

14 comment on it based on your experience, both as

15 teachers, leaders, and researchers to the extent that

16 that is applicable.

17 In a particular school district, if the

18 statistics confirmed that African American students

19 were punished at disproportionately high levels, the

20 statistics suggested, not unlike the statistics we

21 observed in your demonstrations, if the statistics

22 suggested that and after a review of the slips that

23 the teachers filled out to refer those students to

24 disciplinary action, if a review of those slips

25 revealed that for the white students, many more
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1 positive teacher comments were contained in the

2 referral slips than for the African American

3 students, what would be your response to such a

4 finding?

5 What would that finding suggest to you

6 was true about your system?  And how might you

7 recommend that student discipline be altered or

8 changed in any way?

9 MS. MAXEY:  Well, I think one of the

10 comments you made about how you have been in

11 education for a long time and you have seen the

12 changes in our society that are positive and you have

13 faith that we are going to go in a positive

14 direction, I think the people we are trying to change

15 now in terms of their attitudes are not necessarily

16 receptive to large group kinds of things.

17 I think we are now starting to chip away

18 at the problem person by person so that when you see

19 a teacher who consistently sends referrals that are

20 biased in any direction, that we deal with those

21 people on individual levels in terms of calling them

22 and saying, let's have a reflective conversation

23 about what we see.  I don't think teachers even see

24 it.
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1 And so to do it in a large group to

2 chastise I think probably isn't going to get the

3 result you want, which is a change in behavior.

4 COMMISSIONER ACHTENBERG:  Sure.

5 MS. MAXEY:  So I think it's that

6 one-on-one conversation where you spread things out

7 and say, "Let's take a look at your referrals that

8 you have turned in this year.  What do you notice

9 about them?"  It's that kind of courageous

10 conversation that is done in a way that you listen to

11 people as well as talk at them that I think is going

12 to make the difference as we move down.

13 The gross things are taken care of by

14 your administrative team.  And when we mess up, which

15 we will, the parent gets involved or the central

16 office gets involved,

17 So the gross things are taken care of,

18 the small individual teacher administrative things

19 that we have to go one person by one person.

20 MR. OLIVERI:  I will give you an

21 analogous example.  Sometimes in observing a teacher

22 and walking in the classroom you notice that they

23 tend to pick on only male students, only males to

24 pick on.
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1 The class may be 50/50 male/female, but

2 in the response to the lesson and what is going on

3 and you keep a tally, you find that they're just

4 calling proportionately higher for the male student

5 to respond, rather than the female.

6 That's a conversation you need to have

7 with the teacher.  You need to show them "I was

8 there" or "I spent 45 minutes in your classroom.  And

9 this is what I observed.  You know, you called on

10 males 57 percent of the time" or "70 percent of the

11 time" or "90," whatever it is.  It's a conversation.

12 And many teachers respond like that, "I'm

13 not aware that I'm doing that."

14 "I just want you to be aware.  I want you

15 to think about this.  I want you to see what you can

16 do to make some changes so that it can be --

17 MS. MAXEY:  Just last week I was in a

18 teacher's classroom, one of our wonderful teachers. 

19 And there were about 15 kids in the class.  And three

20 kids had their heads down on their desks, obviously

21 taking a nap.  That makes me as a principal crazy. 

22 And so I couldn't help but notice they were three

23 African American males.

24 So I asked the teacher to come down and

25 talk with me.  And I told her what I saw.  And she
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1 was really embarrassed.  She's having a rough time

2 because teachers have things going on in their lives,

3 too.

4 And I said to her very simply "You are a

5 wonderful teacher.  You are one of our master

6 teachers.  You are better than this."  And, of

7 course, she started to cry because most teachers

8 really "I swear to God I wasn't mean" or "Tell them"

9 --

10 (Laughter.)

11 MS. MAXEY:  And she is wonderful.  And

12 she will be wonderful.  It's just a matter of saying,

13 "Did you know?"

14 And they're good people who wanted -- you

15 know, Dale Howard, who does a lot with diversity

16 training, makes a great comment.  He said, "We must

17 not blame each other.  The parents can't blame.  We

18 all can't blame each other.  It's all about good

19 people doing hard work."  I thought that was a great

20 comment, "good people doing hard work."  It's tough. 

21 It's just tough nowadays.

22 VICE CHAIR THERNSTROM:  Your comment

23 about kids with heads on the desks, I mean, that is

24 part of the picture to which I was referring before

25 in saying, "Look, classroom disruption can take a lot
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1 of forms that are way short of kids punching other

2 kids in the classroom or in the halls or whatever."

3 I think I’ve gone through the comments,

4 and I just have a couple of comments myself, one to

5 Commissioner Kirsanow.  I believe, if I remember

6 correctly -- it's been a year since I've worked on

7 this -- there are good data on black teachers versus

8 white teachers in terms of disciplinary patterns.

9 And, again, if I remember the data

10 correctly, there is no difference or if there is a

11 difference, black teachers are even tougher on black

12 kids than white teacher.

13 A couple of other comments.  I actually

14 think we know a lot about what good teachers look

15 like and what good schools look like, but we are

16 short on the combination and for a variety of

17 reasons.  And so that knowledge doesn't get

18 implemented in enough schools.

19 And I think a number of you have touched

20 on teacher training.  I see great classrooms.  I've

21 seen terrible classrooms.  And there isn't enough

22 teacher -- there isn't enough intervention, it seems

23 to me, in the way of teacher training once they get

24 to the schools.
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1 And part of that, what I've witnessed, at

2 least, is -- and there is data also -- we've got too

3 many principals who are not like Ms. Maxey here. 

4 These are principals who are behind closed doors in

5 their offices and who are not wandering around the

6 schools and not wandering in and out of classrooms

7 and not saying to teachers, "I saw three of your kids

8 with heads on the desks."  That is not a classroom in

9 which everyone is learning.

10 And so, you know, it seems to me that is

11 a very important element in creating a school

12 environment that is ordered, that is disciplined.

13 Your point about some kids being more

14 kinetic than others, well, I would say yes.  But when

15 they go out into the world, whether it's to employer

16 or higher education, there are expectations about

17 behavior.  And it is I think, if I can use the word

18 "delinquent" on the part of schools, if they say it

19 is okay, you come from a group that has certain

20 behavioral patterns.  And we do not have expectations

21 that you will meet in school the expectations of the

22 larger world because they will be in trouble later in

23 life.

24 I have seen a lot of teachers who make a

25 huge difference in kids' lives.  But if we go back to
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1 the KIPP example -- I happen to have spent a lot of

2 time in KIPP schools -- those teachers make a lot of

3 difference in kids' lives, but -- and this is a huge

4 "but" -- they work 24 hours a day.  They have their

5 cell phones on to be available to kids 24 hours a

6 day.  They are in general young people who are

7 willing to be saints or to teach kids.  And I want to

8 give each one of them a hug.

9 But it's not a model in which we can

10 scale up nationally.  We can't build a school system

11 on the expectation we're going to have saints for

12 school kids.

13 So I guess that's the sum of my comments. 

14 If anyone wants to respond to any of them -- we do

15 have to close this session now, but --

16 MR. OLIVERI:  I just want to respond to

17 one of them because it hit me.  The expectations that

18 we have for behavior, many of my conversations with

19 students who misbehave or were sent to the office

20 many times -- I would say most times -- took the form

21 of talking about their behavior in the classroom, as

22 opposed to their behavior on the street, as opposed

23 to their behavior in their homes, as opposed to their

24 behavior at some other event or whatever, the

25 behaviors are contextual, and that we have to learn
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1 to adopt behaviors and adjust our behaviors to the

2 context in which we find ourselves.  And in school,

3 there is an expectation for your behavior.

4 And it is a conversation that I would

5 have periodically with teachers as we met and we

6 discussed student behavior and what our expectations

7 were for the school and how we wish to address

8 behavior.

9 VICE CHAIR THERNSTROM:  Well, I think

10 school expectations have to be set very, very early. 

11 A second student arrives in school.  And there should

12 be no excuses, no exceptions.

13 MS. MAXEY:  We do a discipline assembly

14 the second day of school.  We pull all the kids out

15 in different groups.  And we lay the law down from

16 the second day of school.

17 VICE CHAIR THERNSTROM:  And every teacher

18 follows it?

19 MS. MAXEY:  Yes.

20 VICE CHAIR THERNSTROM:  That's unusual.

21 MS. MAXEY:  I find that when you take

22 care of the small stuff, a lot of times the bigger

23 things take care of themselves.

24 VICE CHAIR THERNSTROM:  Right.
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1 MS. MAXEY:  I could really care less if a

2 kid wears a hat in school.

3 VICE CHAIR THERNSTROM:  Right.

4 MS. MAXEY:  But when you state "No hats,

5 no earphones, no cell phones" kind of thing, --

6 VICE CHAIR THERNSTROM:  Right, right.

7 MS. MAXEY:  -- you find that the rest of

8 the things are more easily accomplished, the big

9 things, like disrespecting teachers or cutting class

10 or fighting, those kinds of things, --

11 VICE CHAIR THERNSTROM:  Right.

12 MS. MAXEY:  -- that the kids just get it. 

13 And then they discover that "This is really pretty

14 cool."

15 VICE CHAIR THERNSTROM:  Right.

16 MS. MAXEY:  "You know, we can have a

17 great school.  We can have pep rallies.  We can do

18 neat things.  But we have to act like ladies and

19 gentlemen first."

20 VICE CHAIR THERNSTROM:  I have to stop. 

21 Thank you so much.

22 COMMISSIONER KIRSANOW:  Thank you.

23 VICE CHAIR THERNSTROM:  I would like to

24 welcome the third panel.  Please come up.  Members of

25 the third panel, please come up.
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1 We are very pleased to have this third

2 panel.  On this third panel, Ricardo Soto, who is the

3 Principal Deputy Assistant Secretary for the Office

4 for Civil Rights in the U.S. Department of Education. 

5 He provides senior leadership concerning enforcement

6 policy and operational activities in Education's

7 Office of Civil Rights.

8 Mr. Soto has also been a private attorney

9 representing school districts involved in education

10 and employment disputes.  He was the Assistant

11 Secretary and legal counsel in the Office of the

12 Secretary of Education for the State of California. 

13 And for eight years, Mr. Soto served as in-house

14 counsel for the San Diego Unified School District.

15 And I was just looking at this and

16 realizing -- and I have the wrong glasses on.  It's

17 not mister but doctor.

18 MR. SOTO:  It's not doctor.  It's

19 Ricardo.  It's just mister.

20 (Laughter.)

21 VICE CHAIR THERNSTROM:  Dr. Hardy Murphy

22 is Superintendent of Schools for the Evanston/Skokie,

23 Illinois School District, number 65.  Is that

24 correct?
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1 Under his watch, student achievement

2 tests have significantly improved for members of the

3 economically as well as racially disadvantaged

4 groups.  The district has earned special recognition

5 for an initiative to improve student behavior and

6 peer relationships.

7 Last year the district implemented an

8 alternative to suspension programs to provide

9 counseling for students and families through reduced

10 student suspensions.

11 Doctor, pronounce your first name for me,

12 would you?

13 DR. MARTIN:  Hertica.

14 VICE CHAIR THERNSTROM:  Hertica Martin is

15 Executive Director of Elementary and Secondary

16 education for the Rochester, Minnesota Public

17 Schools.

18 An audit conducted by the school system

19 found that black and Hispanic students as well as

20 those with disabilities were subject at a

21 disproportionately high rate to various disciplinary

22 actions.  Dr. Martin will discuss strategies the

23 District has undertaken to reduce these disparities.

24 Dr. Douglas Wright is the Superintendent

25 of Schools for the San Juan School District in
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1 Blanding, Utah.  Fifty-two percent of the District

2 students are American Indian, 44.5 Caucasian, 3

3 percent Hispanic.

4 The district is engaged in an ongoing

5 effort to develop preventative programs to avoid or

6 minimize the need for disciplinary measures.

7 We will now ask our panelists to swear or

8 affirm that the information they are providing is

9 true and accurate to the best of their knowledge and

10 belief.

11 (Whereupon, there was a chorus of "I

12 do.")

13 VICE CHAIR THERNSTROM:  Thank you for

14 coming.  I welcome you on behalf of the Commission. 

15 And I will call on you in order in which you are

16 seated.  Again, unfortunately, I have to limit you to

17 five minutes with the exception of Mr. Soto, who

18 because of his eminent position gets a whole seven

19 minutes.

20 MR. SOTO:  Oh, seven?  Okay.  Okay.  Good

21 morning.  I'm going to have to truncate my prepared

22 statement, but I think I can do that.

23 VICE CHAIR THERNSTROM:  You know, we have

24 your prepared statement.

25 MR. SOTO:  Right.
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1 VICE CHAIR THERNSTROM:  And it will not

2 get lost.

3 MR. SOTO:  I appreciate that.

4 Thank you for inviting the Department of

5 Education's Office for Civil Rights to the U.S.

6 Commission on Civil Rights' briefing on school

7 discipline and disparate impacts.

8 I am Ricardo Soto, as the Chair has

9 stated.  And I am the Principal Deputy Assistant

10 Secretary in the Office for Civil Rights.

11 I am pleased to be able to share with you

12 the work that our office under the leadership of the

13 Assistant Secretary Russlynn Ali is doing to enforce

14 the civil rights laws and to support schools in

15 meeting their obligations to create and maintain the

16 safe and orderly educational environments that are

17 necessary for our nation's students to learn and to

18 thrive.

19 I understand the challenges that

20 educators and administrators face when they are

21 administering student discipline because before

22 coming to OCR, I dealt with them also.

23 Prior to my work at OCR, I represented

24 school districts on education issues, which included

25 providing advice regarding discipline policies and
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1 procedures, including the review of recommendations

2 for suspension and expulsion by school

3 administrators.

4 In addition to the other experiences that

5 the Chair had described, you know, all of these had

6 given me a hands-on perspective on the difficulties

7 encountered when administering fair student

8 discipline.  And I am excited to be working for OCR

9 as we work toward finding solutions for this

10 complicated issue.

11 Let me first provide an overview of my

12 office and the work that we do.  OCR's mission is to

13 ensure equal access to education and to promote

14 educational excellence throughout the nation through

15 vigorous enforcement of civil rights.

16 OCR enforces civil rights laws that

17 prohibit discrimination on the basis of race, color,

18 national origin, sex, age, and disability.  Most

19 relevant to today's briefing is OCR's enforcement of

20 Title VI of the Civil Rights Act of 1964, which

21 prohibits discrimination on the basis of race, color,

22 or national origin.

23 Title VI protections extend to all state

24 education agencies, elementary and secondary school

25 system, colleges and universities, vocational
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1 schools, proprietary schools, state vocational

2 rehabilitation agencies, libraries, and museums that

3 receive federal funding from the U.S. Department of

4 Education.

5 As you know, a critical part of OCR's job

6 is to investigate and resolve discrimination

7 complaints.  These complaints may be filed by anyone

8 on behalf of an individual or group that may have

9 faced discrimination in education.

10 Additionally, agency-initiated

11 investigations, typically called compliance reviews,

12 permit OCR to concentrate our efforts and resources

13 on problems that are particularly acute or

14 widespread.

15 OCR also issues policy guidance and

16 provides technical assistance to help schools,

17 universities, parents, and community members

18 understand their rights and responsibilities and to

19 promote voluntary compliance with the civil rights

20 laws that we enforce.

21 OCR has a headquarters office and 12

22 regional offices around the country with more than

23 600 attorneys, investigators, and other staff working

24 on investigating complaints, conducting compliance



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 reviews, developing policy guidance, and providing

2 technical assistance.

3 As I have learned since joining OCR, our

4 attorneys and investigators have a great deal of

5 experience investigating and resolving Title VI

6 complaints and compliance reviews involving

7 allegations of discrimination in the administration

8 of student discipline.

9 In March of 2010, Secretary Duncan

10 delivered remarks commemorating the 45th anniversary

11 of Bloody Sunday -- a pivotal moment in civil rights

12 history -- while highlighting key civil rights issues

13 facing the nation today. In that speech, he announced

14 a reinvigorated OCR that will “strive to make Dr.

15 King's dream of a colorblind society a reality.”

16 Let me turn now to our work on issues

17 related to discipline.  From data gathered through

18 the Department's civil rights data collection, OCR

19 estimates that in 2005 through the 2006 school year,

20 almost 250,000 more students nationwide received out

21 of school suspension than just 4 years earlier and

22 that the number of students who were expelled

23 increased by 15 percent.  OCR is concerned by the

24 rising discipline rates and by the deep disparities

25 in discipline in our nation's schools.
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1 Both have been linked to increased

2 likelihood of dropping out of school, decreased

3 academic achievement, increased involvement with the

4 juvenile justice system, and impairment of future

5 college and employment opportunities.  And those are

6 just a few of the harms to students.

7 OCR is also concerned that significant

8 disparities in the application of discipline

9 policies, practices, and procedures nationwide may

10 suggest that discrimination is occurring.  That

11 violates the federal anti-discrimination laws

12 enforced by OCR.

13 As Secretary Duncan said, “civil rights

14 laws require vigorous enforcement, not just because

15 they are the law of the land but because the data

16 paint a stark picture of educational inequality.”

17 To maintain the integrity of our

18 enforcement activities, OCR has a longstanding policy

19 against releasing information about pending

20 investigations.  So today I will not be discussing

21 open cases, but I will explain the legal theories

22 that govern our enforcement efforts based on

23 statutes, regulations, and case law that OCR would

24 employ when the facts and circumstances suggest that
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1 they would be appropriate to determine whether a

2 school has violated Title VI.

3 Although my remarks will focus on

4 discrimination based on race in the administration of

5 student discipline, when the facts and circumstance

6 suggest that they would be appropriate, OCR would

7 apply the same legal theories in our investigations

8 of possible race, color, or national origin

9 discrimination in the educational context.

10 Title VI requires that school

11 disciplinary policies, practices, and procedures must

12 be applied consistently to similarly situated

13 students, regardless of their race.  The Department's

14 Title VI regulations prohibit discrimination, both

15 when it is the product of different treatment --

16 intentional discrimination based on race, color, or

17 national origin and when it results from facially

18 race-neutral policies, practices, or procedures that

19 have a disparate impact on the basis of race, color,

20 or national origin.

21 OCR's Title VI regulations can be found

22 at 34 CFR section 100.

23 Unlike cases involving different

24 treatment, cases involving disparate impact theory do

25 not require that a school have the intent to
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1 discriminate.  Rather, under the disparate impact

2 theory, the pertinent inquiry is whether the evidence

3 establishes that a facially neutral discipline

4 policy, practice, or procedure causes a significant

5 disproportionate racial impact and lacks a

6 substantial legitimate educational justification.

7 Even if there is a substantial legitimate

8 educational justification, a violation may still be

9 established under disparate impact if the evidence

10 establishes that there are equally effective

11 alternative policies, practices, or procedures that

12 would achieve the school's educational goals while

13 having a less significant adverse impact.

14 I'm going to just sum up right now.

15 VICE CHAIR THERNSTROM:  Thank you.

16 MR. SOTO:  The answer to an equal,

17 unfair, or ineffective student discipline, of course,

18 is not to abandon discipline policies, practices, and

19 procedures.  For many parents and teachers,

20 disruptive and disorderly schools are serious

21 problems because children cannot learn in classrooms

22 that are not well-managed.

23 And the Department of Education

24 recognizes that disciplinary policies, practices, and

25 procedures differ from school to school.  There is no
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1 universal one size fits all approach to discipline

2 that will be right for every school or all students. 

3 However, each school has a responsibility not only to

4 create a safe and orderly learning environment but

5 also to ensure that its disciplinary policies,

6 practices, and procedures are administered in a

7 non-discriminatory manner.

8 To help support schools in meeting the

9 challenge to adopt effective and appropriate

10 disciplinary policies, practices, and procedures that

11 do not violate a student's civil rights, OCR is using

12 all the tools at our disposal to do that.

13 Thank you again for the opportunity to

14 share OCR's work in this important area with the

15 Commission.  Secretary Duncan has repeatedly stated

16 that education is the civil rights issue of our time. 

17 OCR is deeply committed to ensuring that every child

18 receive the best education possible.

19 Increasingly, the number of students

20 losing educational instructional time due to

21 disciplinary sanctions, such as out-of-school

22 suspension, expulsions, or referral to law

23 enforcement authorities, and alternative educational

24 placements has dramatically increased.  All too

25 often, such consequences for student misconduct,
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1 especially for more subjective disciplinary offensive

2 where judgments are inherently more discretionary,

3 are not imposed in a fair and equitable manner.

4 Moving forward, OCR is committed to

5 ensuring all the tools at our disposal are used to

6 address this critical issue.  And I will be happy to

7 answer any questions from the Commission.

8 VICE CHAIR THERNSTROM:  Thank you so

9 much.

10 And we move quickly on to Dr. Hardy

11 Murphy.

12 DR. MURPHY:  All right.  Thank you very

13 much.  I appreciate being invited to be a part of

14 this panel.  And I would like to say that the work

15 that you are doing is very important.  I don't think

16 there's any more important work going on in the

17 country right now as far as education is concerned.

18 We are a very diverse district that is

19 being overworked now.  We are about 40 percent white,

20 almost 30 percent African American.  Hispanic: we're

21 at 15 percent and the rest made up of Asian and

22 other.

23 Our African American students, roughly 75

24 percent of them are on free and reduced lunch.  Our

25 Latino students, about 80 percent are on free and
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1 reduced lunch.  And our white students, we have

2 virtually no students on free and reduced lunch in

3 our district that are white.

4 Like other districts across the country,

5 we grapple with this issue of disparity in

6 educational outcomes.  Evanston, District 65, has

7 prided itself for many years as being an

8 award-winning district that is aggressive,

9 forward-thinking, and always trying to come up with

10 innovative programs to address our educational

11 challenges.

12 However, I do think that the idea of what

13 to do with discipline policies and the development of

14 programs to address the disparity is just one-half of

15 the equation.  I think the first half of the equation

16 is really the causal side of it.  And that is when

17 you look at student achievement.

18 To that end, we have done some innovative

19 things in the last few years.  We are one of a

20 handful of districts in the country that has actually

21 been able to develop and implement now for the second

22 year a teacher appraisal system that actually

23 incorporates student achievement and to the appraisal

24 of our teachers.
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1 The other thing we have done is we have

2 been able to win the extension of our school day

3 through our teacher negotiating process.

4 When you look at some of the other things

5 that we are doing in the district, we have a

6 district-wide behavior management system and a

7 program to help keep students in school.  We have got

8 parent engagement and education programs and

9 sensitivity training for faculty and staff that

10 represents part of a comprehensive system to address

11 the in-school experiences of our students.

12 I want to talk a little bit about the

13 teacher appraisal system.  This new system in its

14 design builds upon student success from year to year. 

15 It's based upon a simple compact, the expectation

16 that parents have for their children when they are in

17 the school district.

18 And going through teacher negotiations to

19 develop this system, we asked ourselves a couple of,

20 two or three questions.  And one is that, is it

21 reasonable for a parent to expect that if a student

22 is in a teacher's classroom for a year, is it reason

23 to expect a year's worth of growth?  And around the

24 table, when we looked at everyone who began to
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1 reflect on that question, everyone had to nod and

2 say, "Yes.  You know, that's reasonable."

3 If a child exceeds a year's growth, then

4 a teacher ought to be recognized for it.  And if a

5 child grows less than a year, it at least should

6 require some kind of a discussion.

7 One of the components of it is a clinical

8 discussion throughout the year.  And through that

9 discussion, principals and teachers are to review the

10 growth and the classroom experiences of all students.

11 If there is something aberrant that has

12 occurred, a teacher is able to have that jotted in as

13 an extenuating circumstance.  But the idea is that

14 being on free and reduced lunch is not an extenuating

15 circumstance.  Having problems at home is not an

16 extenuating circumstance.

17 What that means, then, is that all of us

18 involved with education of that student have to do

19 something to ensure that they succeed academically or

20 it has an impact upon the evaluation of teachers,

21 principals, central office administrators, and

22 ultimately the superintendent.

23 The goal for all of this is to have

24 educational professionals develop an understanding

25 about our students' out-of-school experiences.  This
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1 helps them to appreciate the child's culture and the

2 background.

3 A considerable body of research

4 highlights expectations as essential for student

5 success.  There is centrally a belief in the

6 unlimited potential for every student.  When teachers

7 know the rich cultural history that students bring to

8 school, they more easily can see that within each

9 student is the potential to replicate the

10 achievements that children find in their heritage

11 when they look backwards into how their individual

12 cultures contributed to the world that we live in.

13 When this happens, the teachers'

14 perspective changes from changing limitations to

15 embracing capabilities.  Students, on the other hand,

16 seeing their teaching and learning experience and

17 affirmation of who they are, where they come from,

18 and an acknowledgement of their potential.

19 As a result, children are more inclined

20 to see their classroom experiences as supportive,

21 meaningful, and caring.  This helps them to buy into

22 the larger system of values that public education

23 represents.

24 Without this value, students often resort

25 to a nihilistic posture for a school and the society
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1 that it represents.  That is how we get gangs.  This

2 rejection leads to a set of values that contradicts

3 the rules, the regulations, and laws that define the

4 social contract of America.

5 The goal for our students is for them to

6 understand and internalize the behavioral

7 expectations that make a more successful school and

8 life experiences; therefore, our teachers to see

9 their students as having unlimited potential for

10 academic success and productive citizenship.

11 When this happens, students can buy into

12 our social contract.  Aberrant behavior becomes a

13 less practical choice.  And constructive

14 participation in community is seen as an option that

15 fulfills aspirations shared by all, regardless of

16 race and ethnic background.

17 The goal for the parents of these

18 students is to see our schools as institutions that

19 embrace them and their concerns in a more responsive

20 environment.  We know that, even in this post-racial

21 century, the life experiences of people from

22 different racial and ethnic backgrounds differs

23 significantly.  These differences often create an

24 apprehension about the institutions and services in

25 our society.  And this has a chilling effect on the
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1 relationship between these institutions and those

2 most in need.

3 Nowhere is this effect more devastating

4 that in the parental relationship in schools with

5 high percentages of African American and Hispanic

6 students and, in particular, where there is a high

7 rate of poverty.

8 VICE CHAIR THERNSTROM:  You need to --

9 I'm sorry, but you need to wrap up.

10 DR. MURPHY:  Have I been talking longer

11 than --

12 VICE CHAIR THERNSTROM:  More than a

13 minute.  No.  About a minute over.

14 DR. MURPHY:  Oh, okay.  I am sorry, but I

15 will wrap up.

16 In closing --

17 VICE CHAIR THERNSTROM:  And I apologize.

18 (Laughter.)

19 DR. MURPHY:  It's quite all right.  I

20 didn't realize.  I've been told that I can run long. 

21 That is what superintendents do sometimes.

22 (Laughter.)

23 DR. MURPHY:  Of course, I think that it

24 is important to say what --
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1 VICE CHAIR THERNSTROM:  We,

2 unfortunately, have a very long day in front of us.

3 DR. MURPHY:  Yes.  You know, well, maybe

4 I'll just stop now.

5 VICE CHAIR THERNSTROM:  Wrap up.  Of

6 course, you can.  If you've got a few sentences more,

7 of course.

8 DR. MURPHY:  Finish my closing?  Why

9 don't I just finish and say that one of the things

10 that we decided is that it's more important for

11 students to be in school than out of school.  So, in

12 addition to our teacher appraisal system, what we

13 have tried to do is create a program where, rather

14 than being suspended from school, students and their

15 parents are invited in to use on a kind of a basis

16 where if they come in and get a day of counseling and

17 engaging with the school and the teachers, they are

18 able to reduce the suspensions and the time frames

19 for being out of school.

20 What has happened with this is that we

21 are able to keep students in school and create a more

22 engaging relationship with the parents involved.  And

23 ultimately I think that really is the heart of the

24 matter, is the relationship between the schools and

25 the communities that they serve.
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1 VICE CHAIR THERNSTROM:  Thank you very

2 much.  And I'm glad you did add those final remarks.

3 DR. MARTIN:  Good afternoon.  Thank you

4 for giving me this opportunity to share Rochester

5 public schools' attempt at decreasing the disparities

6 in discipline.  And we are one of those five school

7 districts that is under compliance.

8 So Rochester public schools have been

9 under reform for the last four years, when the

10 superintendent commissioned the work of the education

11 development center to conduct an educational audit in

12 the district.

13 This report indicated that there is a

14 need for the district to ensure that all students

15 experience a sense of belonging in their school

16 community, assure that all students benefit from high

17 expectations and fair treatment, and create an open

18 and welcoming culture for all families.

19 This report further revealed that there

20 is an over-representation of African American males

21 who are expelled from school.  The report also showed

22 this is disproportionate to the overall student

23 population, both by race and by disability status. 

24 And you have all of the statistics that I provided

25 you.  So I am not going to go through that.
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1 But also suspension data from 2007-08

2 showed that through November, 82 of the 288

3 out-of-school suspensions had been students with

4 disabilities, (29 percent).  And of those, 44 are

5 emotional/behavioral disorder, which is 15 percent of

6 all suspensions.  And 22 are students with

7 disabilities.  And most of those students are African

8 American, primarily males.

9 From that educational audit, outlined in

10 the EDC report, a five-year strategic plan was

11 developed and implemented to close the opportunity

12 gap and to bring all students to proficiency and to

13 address the disparities in discipline.

14 This five-year plan led to the

15 identification of our district's five focused

16 initiatives, which are efficacy, equity,

17 strengthening the core, interventions, and positive

18 behavior/intervention supports.

19 And some of the trainings that we have

20 offered our staff include the role of whiteness;

21 impact of race on student learning; courageous

22 conversations about race, the topic that we all try

23 to avoid, culturally relevant classroom; job-embedded

24 coaching; life space crisis intervention; efficacy
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1 for both parents, students, and staff; and mentorship

2 for students.

3 The program that we implemented is called

4 Positive Behavior Intervention Supports.  And the

5 previous panel made mention of the SWIS, which is the

6 data-tracking system but is a systemic approach to

7 preventing and responding to school discipline

8 problems.

9 PBIS developed school-wide systems that

10 support staff to teach and promote positive

11 appropriate behavior in all students.  Schools are

12 using this systems approach to improve student

13 behavior and decrease behavior incidence, including

14 suspensions and expulsions, while eliminating the

15 disproportional number and racial predictability of

16 the student groups that occupied the highest and

17 lowest achievement categories.

18 As a result of analyzing all discipline

19 data and the disproportionalities which exist, all

20 schools have implemented a number of strategies in

21 the Site Integrated Improvement Plans and the Sites

22 in Need of Improvement Plans to decrease the number

23 of referrals for all black and brown students.

24 The implementation of these strategies

25 has resulted in a decrease of 363 suspensions and
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1 expulsions from 2007-08 to 2009-10 school year.  Even

2 though our data indicate that with the implementation

3 of PBIS system, discipline referrals have been

4 decreased.  When the suspension data was

5 disaggregated, the black and brown students were

6 disciplined disproportionately.

7 Since the inception of PBIS, each

8 building has developed an intentional plan to address

9 these disparities in discipline and to decrease the

10 number of referrals to the office.

11 At the administrative level, both at the

12 central office and school sites, the lack of

13 diversity clearly impedes the development of new ways

14 of thinking and limits the district's ability to make

15 use of fresh viewpoints to challenge existing beliefs

16 and practices.

17 When discipline is not applied fairly and

18 consistently, the cultural diversity is undermined.

19 Singling out misbehaving students for

20 humiliation or excluding them from classroom

21 sometimes starts with a referral to the principal's

22 office and sometimes escalates to the removal from

23 school through suspension.  These strategies

24 effectively deny these students access to instruction

25 and an opportunity to learn, and do little to enable
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1 students to learn from their mistakes and to develop

2 a sense of responsibility for their behavior.

3 I firmly believe that all students must

4 be turned on to learning and must have equal access

5 to educational opportunities, including a college

6 preparatory curriculum and advanced courses, such as

7 the STEM classes so that they are prepared to compete

8 internationally.  Turning students onto learning can

9 help to reduce the likelihood that they will be

10 targeted for repeated punishments.  And I'll stop

11 there.

12 Thank you.

13 VICE CHAIR THERNSTROM:  Thank you very

14 much, came in exactly on time.

15 Dr. Wright?

16 DR. WRIGHT:  Thank you very much.

17 San Juan School District is a little bit

18 different than many of the districts and schools that

19 have been talked about here today.  Many of the

20 schools are it sounds like very urban.  San Juan is

21 rural, but I'm not sure it really can be defined as

22 rural.  It is probably way beyond rural.

23 We are over in the southeast corner of

24 Utah.  And the district encompasses approximately

25 8,000 square miles, roughly the size of Connecticut
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1 and Rhode Island combined.  Within that setting, we

2 have 2,900 students in 12 schools.  And so we are

3 serving a very large geographical area.

4 As was mentioned in the introduction, 52

5 percent of the student body in my district is

6 American Indian, mostly Navajo.  We do have a portion

7 of the Ute Mountain Reservation as well.  This

8 creates a situation where the district responds to

9 three separate sovereign nations under the terms of

10 the treaties of these Indian tribes.

11 In addressing discipline issues within

12 our schools, San Juan School District has attempted

13 to put into effect policies and practices that serve

14 to address the behavior in the least oppressive

15 manner possible to assure the students are protected

16 and able to experience an effective learning

17 environment.

18 Our experience shows that suspending and

19 expelling students leads to their failure to obtain

20 an education and to prepare for the lives that they

21 will face.  With this fact in mind, we have attempted

22 to implement preventative programs to avoid the need

23 for disciplinary measures.
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1 Our district utilizes the PBIS program

2 that has been mentioned repeatedly here.  And so I am

3 going to skip over that section of my remarks.

4 We are also in the process this year of

5 implementing the OLWEUS Bullying Prevention Program

6 within our schools.  It is a school-wide program

7 designed to prevent or reduce bullying throughout the

8 school setting.

9 The multi-component approach involves

10 individuals, classrooms, entire schools, as well as

11 parents and communities to successfully address

12 bullying in schools.

13 Research has shown that the program can

14 lead to significant reductions of student reports of

15 general antisocial behavior, such as bullying,

16 vandalism, violence, fighting, theft, truancy.  And

17 if we can reduce those incidents, certainly we will

18 reduce the problems of discipline and disparate

19 impact.

20 Another approach that we have been using

21 effectively for the last number of years is through

22 our guidance counseling program.  Guidance counselors

23 play a key role in helping to assure that PBIS and

24 similar programs are implemented properly and are

25 successful.
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1 Recognizing that early training and

2 support are essential, the district wrote and

3 received a grant from the Department of Education

4 allowing us to hire elementary counselors for our

5 elementary schools.

6 That program is ending this year.  And in

7 the past, the Department has allowed districts to

8 rewrite that grant.  However, changes in the rules

9 this year will prevent us from doing that.  We

10 certainly would like to see more money funneled into

11 that program and less into investigations that don't

12 do the work that may provide direct services to

13 students.

14 Within our secondary schools, we have

15 attempted to restructure the job duties of counselors

16 to come in line with a comprehensive guidance model,

17 which is also designed to be productive and proactive

18 in meeting students' various needs and addressing

19 concerns before students make negative choices.

20 Counselors play a key role in

21 establishing and reinforcing proper behavior and

22 preventing behavior which would require disciplinary

23 action.  The counselors also assist with outreach and

24 communication, ensuring that the school and parents

25 work together investing in the child.
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1 In general, there is much evidence to

2 suggest that building a system of support may provide

3 and assist students to succeed, rather than moving

4 into the realm of discipline.

5 As I listened to previous panels, again,

6 much of what I heard the principal from the last

7 panel talking about as chief functions is functioning

8 much in the role of the counselor, rather than as a

9 disciplinarian principal.  And we need more of that

10 level of support, instead of more administrative

11 disciplinary action to take place.

12 One of the questions the panel was

13 looking at is how districts were changing their

14 disciplinary policies in order to conform to the

15 changes in the Department of Ed.  We acknowledge

16 that, despite our best efforts of prevention, there

17 are times when discipline is required and SJSD has

18 practice of reviewing its policies and procedures on

19 a regular basis to make sure that we stay current

20 with best practice and in compliance with changing

21 laws and regulations.

22 Recent safe schools policy revision in

23 our district led to the creation of a procedure that

24 establishes a hierarchy of expectations for proper

25 disciplinary actions depending on the nature of the
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1 incident requiring discipline.  Policy outlines the

2 serious offenses which require a recommendation for

3 expulsion or suspension based on existing laws but

4 also notes other types of negative behavior for which

5 less severe disciplinary action is warranted.

6 We strive to be in compliance with the

7 Safe and Drug-Free Schools and Communities Act of

8 1994, which has led to many zero tolerance policies. 

9 But, again, we recognize that we want to function at

10 the lowest level of discipline necessary in order to

11 mold behavior and provide a safe learning environment

12 for all students.

13 We have implemented some agreements with

14 the Navajo Nation to provide school resource

15 officers.  We have found that at times creates more

16 problems than it solves as sometimes it raises the

17 level of discipline to a higher level than is

18 prudent.

19 We have provided a number of trainings to

20 help our teachers be more culturally sensitive,

21 developing Navajo language curriculum and helping

22 students to recognize the value of their culture and

23 their experience and fitting into the nation that

24 they currently are living as well.

25 I notice my time is up.
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1 VICE CHAIR THERNSTROM:  And I thank you

2 very much for adhering to it.

3 And I open the floor to commissioner

4 questions.  Commissioner Gaziano?

5 COMMISSIONER GAZIANO:  I think I am going

6 to try to address Mr. Soto's statement first. 

7 Reading your prepared statement, I have some serious

8 constitutional concerns, which I'll just state and

9 then put aside, with the OCR's interpretation of its

10 disparate impact theory.

11 You note in your prepared statement that

12 in Alexander v. Sandoval, the Supreme Court did not

13 address the constitutionality of Title VI

14 regulations.  Of course, the court wouldn't because

15 that is not -- the holding was just about a private

16 right of action.  Therefore, several justices did

17 properly note it is unconstitutional.

18 But, putting aside whether your approach

19 is constitutional, even if it were, you wouldn't have

20 to enforce it in that way.  And what bothers me about

21 your approach is whenever the disparities showed the

22 burden -- and it seems to me in practice an extremely

23 heavy burden on the school to justify any disparity

24 -- and I think it is great to look at the

25 disparities.  They can be powerful evidence of
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1 unintended or subconscious actual discrimination, but

2 they might not.

3 So you heard my question in the previous

4 panel about type I and type II error.  Let's take

5 Pete's stated race.  You've got a teacher, and the

6 Klingons need three times the discipline that the

7 other kids do.  But if he's been schooled, if he's

8 been schooled, in how you interpret this, the heavy

9 burden that's placed on his school or he will -- he

10 intentionally does not discipline the Klingons.  He

11 disciplines a third as much as they need.

12 Now, it seems to me he is engaging in

13 intentional discrimination.  That is intentional

14 discrimination.  How will that be picked up?

15 And, by the way, the Romulans and others

16 are all going to be affected.

17 (Laughter.)

18 COMMISSIONER GAZIANO:  These two are the

19 Star Wars --

20 COMMISSIONER HERIOT:  Star Trek.

21 COMMISSIONER GAZIANO:  -- Star Trek

22 people.  I'm not.  So I'm just doing it for them.

23 COMMISSIONER KIRSANOW:  You're doing a

24 pretty good job of it, though.
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1 COMMISSIONER GAZIANO:  How will that be

2 picked up in your approach?  You've got a teacher who

3 intentionally disciplines a certain subgroup a third

4 as much as they should.  How will anyone ever notice

5 that?  How will the impact on the other students ever

6 be measured?

7 MR. SOTO:  Well, I need to just clarify

8 that, you know, we are going in there and conducting

9 investigations and compliance reviews, where we are

10 looking at issues generally around disparities, you

11 know, based on kind of racial impacts.

12 But we are actually conducting both kinds

13 of investigations.  We are looking for, you know,

14 different treatment and also for disparate impact.

15 Many of our investigations progress from

16 looking at gathering just initial information about

17 the policies, the procedures, and the practices at

18 the school district and at the schools, and then

19 looking at whether or not based on race, students are

20 being treated differently as a result of the

21 discipline that is handed out based on the offenses.

22 And, as the prepared statements

23 indicated, often we find that there -- well, not

24 often but, you know, on occasion we will find that

25 there are actually differences.  There is actually
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1 different treatment around the discretionary offenses

2 that school districts and school administrators and

3 teachers can make determinations about.  And that is

4 typically where we find --

5 COMMISSIONER GAZIANO:  I understand.  Let

6 me just go back to my -- my specific is, are teachers

7 not disciplining enough?  It is possible that if you

8 had a million people watching a million teachers, you

9 could see that, but I am suggesting that that is

10 something that is likely not going to be easily --

11 how would that be easily picked up?  How would that

12 particular --

13 MR. SOTO:  The fact that a teacher is not

14 disciplining the student?

15 COMMISSIONER GAZIANO:  Is not

16 disciplining a particular subset as much as they

17 really should be and he's not, he or she is not,

18 doing so because he wants to get the numbers right?

19 MR. SOTO:  I would say, you know, we

20 don't have minimum thresholds of discipline based on

21 race for teachers.  I mean, we want to make sure that

22 to the extent that they are going to be disciplining

23 students, that they are doing it fairly, you know,

24 irrespective of race, national origin, or color.
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1 COMMISSIONER GAZIANO:  Any disparate

2 impact is going to trigger the burden, the heavy

3 burden, that I see from your interpretation.

4 MR. SOTO:  No one is suggesting that

5 discipline should be based on disparate impact

6 theory.  In other words, the imposition of discipline

7 is not going to be based on disparate impact theory. 

8 It's about making sure that the school district and

9 school administrators and teachers are fairly

10 implementing the policies, practices, and procedures.

11 COMMISSIONER GAZIANO:  Except if there's

12 any disparity, according to your written statement as

13 I understand it, the school then has to come up with

14 this burden to justify it, rather than anyone else

15 have to prove that that is not right.

16 Why shouldn't the Department of Education

17 assume that disparities is just a reason to look

18 further but that they don't have to meet this

19 alternative -- as you said in your written statement,

20 even if substantial legitimate education

21 justifications support the disparity, you can still

22 find them in violation unless the school can again --

23 this is the double burden of proof the school has --

24 meet, show the equally effective alternative

25 policies, practices, and procedures would achieve the
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1 school's educational goals?  And you're going to

2 stand in judgment.

3 MR. SOTO:  Again, you know, you didn't --

4 I said at the beginning when I was responding to your

5 comments that we go through a progression on our

6 investigation.

7 Certainly the data raises an issue that

8 we believe that we need to look at under our civil

9 rights laws.  But then we go through an evaluation

10 from different treatment.  And typically that is

11 where we find an issue if we find an issue.  And then

12 to the extent that there is or there isn't an issue,

13 then we may also look at disparate impact.

14 The point is that under the Assistant

15 Secretary, we will use all the enforcement tools

16 under the law that we are authorized to use,

17 including disparate impact.  But typically in this

18 area, a lot of the issues around the implementation

19 of policies, practices, and procedures is around

20 different treatment.

21 VICE CHAIR THERNSTROM:  I'm afraid I have

22 to stop you.  Commissioner Kirsanow?

23 COMMISSIONER KIRSANOW:  Actually, I think

24 Commissioner Castro --
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1 VICE CHAIR THERNSTROM:  Oh, I'm terribly

2 sorry.  I'm looking in this direction simply because

3 I was stopping Commissioner Gaziano.

4 COMMISSIONER CASTRO:  Sure.  Thank you.

5 VICE CHAIR THERNSTROM:  Commissioner

6 Castro?

7 COMMISSIONER CASTRO:  I am sure that

8 Commissioner Gaziano in reference to the Sandoval

9 case didn't mean to indicate that dissents would now

10 be the law.  Otherwise I think that could lead to a

11 little bit of a breakdown in the rule of law.

12 COMMISSIONER GAZIANO:  It was just dicta. 

13 It wasn't --

14 COMMISSIONER CASTRO:  Okay.  Dicta. 

15 Well, either one would probably lead to the same

16 result, then, I'm sure.  But I won't get into the

17 details of the Sandoval case, but I do want to ask

18 you a question, Mr. Deputy Assistant Secretary.

19 One of our prior speakers, Allen Zollman,

20 in his written remarks, which he did not have an

21 opportunity to complete but which are part of our

22 record, indicated in his closing additional comment,

23 "Suppose we did discipline proportionally by

24 ethnicity.  We have reached the maximum allowable
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1 number of referrals with group X for disruptive

2 behaviors.  We will have to stop issuing referrals.

3 "Shall we likewise stop when we reach the

4 maximum number of referrals for serious offenses,

5 like weapons possession, sexual assault, or physical

6 assault?  If we say no for these offenses, there can

7 be no withholding of discipline.

8 "Then we have two disciplinary standards: 

9 One for minor disruptive offenses and another for

10 serious criminal ones.  This would seem to be an

11 incoherent policy."

12 Is this what you are advocating at the

13 Department of Education?  If no, could you please

14 elaborate for me?

15 MR. SOTO:  No, of course not.  I mean,

16 we're not advocating that school districts or that

17 teachers or administrators not take disciplinary

18 action for serious offenses that occur in classrooms

19 or at schools.

20 You know, in particular, I know that one

21 of the previous panelists indicated that there are

22 some really serious offenses for which they have no

23 discretion.  And typically they will involve weapons

24 or drugs or very serious assaults, including on

25 school personnel.
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1 And for the most part, those are imposed,

2 irrespective of race, color, or national origin. 

3 It's typically around the discretionary issues,

4 where, as, again, in the example that we cited, where

5 teachers had some discretion about whether or not to

6 implement an informal process before they made a

7 formal recommendation for discipline, where we find

8 the issues in some cases.

9 And so what we try to do is to ensure

10 that all the procedures that are available to some

11 students are available to all students and that they

12 are consistently available for all students, not just

13 occasionally available for all students.

14 And often that requires that we work --

15 you know, many of the resolutions that we enter into

16 are resolutions where school districts develop

17 policies and procedures and practices that they feel

18 will address these concerns that we have identified

19 through the investigation.  And often they address

20 the concern.

21 I mean, I applaud the work that the

22 additional panelists on this panel are doing.  And I

23 think it's a effect that people are sensitive around

24 these issues because of the harms that result to the
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1 students.  And they're looking at these issues

2 because they believe that they also have a concern.

3 COMMISSIONER CASTRO:  And also I guess

4 part of this -- since I am new here, it will be a

5 general question.  In preparation for our hearing, I

6 looked at the SAC report summaries.  And I noticed

7 that there was some great work being done in our

8 Southern region.

9 Our SACs are State Advisory Committees. 

10 We have 51 of them, or theoretically, in the United

11 States that are volunteers that are doing some of our

12 work to what we are doing here in terms of conducting

13 hearings and briefings.  And Southern region in

14 Florida, Georgia, Kentucky, South Carolina, and

15 Tennessee have all done or are in the process of

16 completing school discipline practices hearings.

17 I thought, "Wow.  That's great."  So when

18 I saw this, I asked our Staff Director yesterday if

19 he could provide me with whatever reports we had. 

20 And he provided me last night with a report from our

21 Florida State Advisory Committee, which I read last

22 night, on school discipline in Florida.

23 And I guess just as a comment to the

24 staff, whoever prepares these books, it would be

25 great to have work of our SACs included in the
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1 wonderful scholarly works that we get in preparation

2 for these hearings in the future.

3 I want to just talk to you a little about

4 some of the findings and some of the conclusions and

5 get your thoughts again.  These will be issued

6 publicly later.  And there are a couple still in the

7 pipeline being finalized.  I won't talk about those.

8 The Florida SAC found that public school

9 system in Duval County, the research they did

10 supported a conclusion that there is a pathway to

11 prison for many African American students that go to

12 school in Duval County.  In particular, they found

13 that their exclusions, disciplinary policies,

14 including out-of-school suspension, alternative

15 school placement, and expulsion, contribute to higher

16 rates, high risk of school dropout, that dropping out

17 of school is a risk factor for incarceration, that

18 African American students in Duval County public

19 schools receive a disproportionate amount of

20 discipline.

21 As for severity, the discipline action

22 increases the over-representation of African American

23 students receiving the harsher discipline increases. 

24 And the student code, which outlines the various

25 violations and consequences of student behavior, is
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1 written at a college graduate level beyond the

2 reading ability of most of the students.

3 They make several recommendations.  And

4 this is where I would like to get your thoughts on

5 these recommendations, any other recommendations you

6 have for us, "The State Advisory Committee recommends

7 that the school board in Duval County examine the

8 effectiveness of exclusionary and zero tolerance

9 discipline policies," that they implement school-wide

10 initiatives, such as positive behavior supports and

11 placement of current punitive policies, including

12 programs that are comprehensive, positive behavioral

13 approaches, in addition to integrated school-wide

14 training for teachers, such as CHANCE.  And I don't

15 know if you're familiar with that program, which

16 should be implemented throughout the district.

17 And they also recommend the rewriting of

18 the student code to bring the reading level more in

19 accord with the guidelines set forth for public

20 documents -- sixth or seventh grade level -- and

21 reducing the legalistic terminology and have it

22 placed in plain language.

23 So I would like to have some comments

24 from you all on these recommendations and, again, any

25 other recommendations that you have.
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1 DR. MARTIN:  I think those

2 recommendations are fine, but I think you also need

3 to address the elephant in the room of why the kids

4 are misbehaving a certain period of the day, a

5 certain teacher's classroom, or what.

6 So if I am bored, if I am not being

7 challenged, if I am being picked on, I am not going

8 to go to this teacher's classroom.  And so if I am

9 not attending class, I am going to be missing

10 inspection.  It means that I am not going to

11 graduate.  It means we have another drop out.

12 So I really do think that the big piece

13 here is, how do we prepare our teachers to deal with

14 the diverse population that each of our school

15 districts has to face on a day-to-day basis?  And how

16 do they tolerate or how do we help them understand

17 the kids that they have in their classroom so they

18 can best meet their needs.

19 If teachers today don't have that

20 relationship, as Ms. Maxey mentioned this morning,

21 you are not going to get much.  So it is really

22 important that we as educators understand the

23 students that we have in front of us on a day-to-day

24 basis and understand the issues.
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1 And it's not one size fits all, but you

2 deal with the kid when you get that kid into your

3 office as a principal.  How do I deal with this

4 student?  You need to delve into the cause of the

5 behavior and the misbehavior and what is going on,

6 whether it be in the classroom or in the home.

7 And we have no control about the kids'

8 homes.  We can only deal with the students when you

9 get them in the school.  So that's six and a half,

10 seven hours a day.  So that's what?

11 So we have to try to make that positive

12 impact on those students and let them know that we do

13 care about them, that we want them to succeed and not

14 just giving lip service.  It has to be real because

15 those kids can read us like a book.

16 COMMISSIONER CASTRO:  Any comments?

17 DR. WRIGHT:  My position is that the

18 things that you mentioned are many of the things that

19 we also mentioned.  It sounds like we're on the right

20 track based on the things that we're making now.

21 The CHANCE training I'm not familiar

22 with.  It may be exactly what she is referring to. 

23 But I really believe that that layer of providing

24 some social support to students, as opposed to just
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1 focusing on the discipline, is really the key to much

2 of this.

3 And I'm not sure the schools are the only

4 thing that can do that.  We need to look at social

5 services.  We need to look at other community

6 resources and partner with those to the extent that

7 we can [in order] to help with some of the social

8 issues that are associated.

9 COMMISSIONER CASTRO:  Yes?

10 DR. MURPHY:  I agree with that.  The

11 pathways to incarceration have been established in

12 this country for many years, actually ever since

13 Brown v. Board of Education.  And I know it becomes

14 trite after a while just to keep reaching back to

15 that.

16 I think if you look at the response to

17 integration in the country, I think you'll see a

18 spike up in special education and identification of

19 students' needs with disabilities in the country.

20 IDEA actually came along after 1954.  I

21 think there is considerable research that shows that

22 people incarcerated also are disproportionately

23 represented amongst those folks who have been

24 identified as having a disability.
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1 I think that represents the fact that

2 there is a disconnect between the culture of the

3 students and the culture of the institutions that

4 schools represent.

5 I think when you see things like the

6 Harlem Children's Zone, even though there's some data

7 out there that contradicts its success, I think that

8 the impetus for the Harlem Children's Zone is what

9 needs to happen in public education throughout the

10 country.  And that is, in fact, integrating the

11 existence of school systems and the life and

12 expectations of school systems with the data

13 experiences that students have between school and

14 home and with the values that are espoused in home

15 for school outcomes and especially as that relates to

16 the authority of teachers and principals as leaders

17 in their school.

18 COMMISSIONER CASTRO:  Okay.

19 VICE CHAIR THERNSTROM:  Just let me

20 announce that I have let this spill over because

21 Commissioner Titus has yielded her time to

22 Commissioner Castro.

23 COMMISSIONER CASTRO:  Thank you.

24 I would just ask that this report by the

25 Florida SAC be part of the record for this hearing
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1 and any of the other SAC reports that are completed

2 because there are other findings here that I didn't

3 go into just because of time that are relevant.

4 VICE CHAIR THERNSTROM:  Good.

5 COMMISSIONER CASTRO:  Thank you.

6 VICE CHAIR THERNSTROM:  You know, as I

7 say, Commissioner Titus has yielded some of her --

8 she has yielded her time to you.  So if there are a

9 couple of more things you would want to say?

10 COMMISSIONER CASTRO:  Well, I was going

11 to say that with regard to the comments of Dr. Martin

12 and Dr. Wright about other factors.

13 In fact, there are findings here that

14 there are multiple factors that affect the school

15 districts, including poverty, neighborhood

16 environment, family structure.  And these affect the

17 students' ability to function within the school

18 system.  And especially poverty has a tremendous

19 negative impact on the students' ability.

20 So I know you touched a little bit on

21 those other factors, but if you could speak to that

22 as well as it impacts your school districts?

23 DR. WRIGHT:  Well, you know, one of the

24 issues also in my district is not only the poverty

25 found on the Navajo Reservation but also the
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1 distances associated with getting students to and

2 from school, many times parents are absent because

3 they have to leave the reservation to go to work.

4 The student ends up living with

5 grandmother, who is not familiar with the school

6 system.  You have the issues associated with many of

7 the parents who were educated or educated in BIA

8 boarding schools, taken away from their families and

9 other places.  And so they're not as good at

10 parenting.  They're not used to parenting.  They

11 weren't parented in a sense.  And so much of that

12 impacts student performance as well, just a larger

13 variety of issues that we are attempting to deal

14 with.

15 And we have about 25 percent of our

16 teaching staff is Navajo, which we're very fortunate

17 that's very -- it's great compared to what most

18 Indian districts see.  But still the role models

19 aren't there for those students that we really need,

20 which is another impact.

21 DR. MARTIN:  And because the kids are

22 poor doesn't mean that, as indicated, we don't teach

23 them.  We as a system need to stop allowing the kids'

24 zip code, their demographics, to dictate what they

25 can become.
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1 I'm one of those.  I'm from a single

2 family home.  But I didn't allow that to stop me from

3 achieving my goals.  And, you know, God bless those

4 mentors, those people whose shoulders I stand on. 

5 But we have to stop using some of these excuses for

6 what we are doing, some injustices that are happening

7 to kids across this country. There are cases where

8 there is 90 something percent poverty and yet they

9 are achieving.

10 So what are those schools doing?  And

11 what can we do as a system to replicate some of those

12 strategies that are working?

13 COMMISSIONER CASTRO:  I want to go down

14 -- I'm sorry.

15 VICE CHAIR THERNSTROM:  I'm afraid I'm

16 going to have to stop there.

17 COMMISSIONER CASTRO:  Okay.  Thank you.

18 VICE CHAIR THERNSTROM:  I've just been

19 told by my wonderful assistant that, even now, even

20 with that added time, we are --

21 COMMISSIONER CASTRO:  Okay.  Thank you.

22 VICE CHAIR THERNSTROM:  Yes, Commissioner

23 Kirsanow?

24 COMMISSIONER KIRSANOW:  Thank you.
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1 I guess this question would probably be

2 directed to Mr. Soto, but anyone can chime in. 

3 Commissioner Gaziano talked a little bit about Title

4 VI.  And I'm not going to get into the

5 constitutionality, only to observe that Title VI is

6 different from Title VII.

7 There is disparate impact theory that

8 applies to both.  Employment is different from being

9 in school.  And one of the reasons why we had

10 disparate impact theory in Title VII is that it was

11 at least originally thought of as a vehicle to kind

12 of ferret out unseen or disguised intentional

13 discrimination because the civil plaintiff would not

14 have the resources to develop the type of record

15 through discovery necessary to make out a prima facie

16 case of discrimination.

17 Schools are a little bit different. 

18 Education is a little bit different.  I don't want to

19 get into the legality of it, but I am wondering in

20 terms of methods, in terms of inputs and outputs.  We

21 have a lot of information in terms of inputs that the

22 OCR has and what it measures.

23 But in terms of outputs, once you have

24 identified a district that has a disparate impact in

25 the imposition of discipline on the basis of race, is
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1 there data?  Are there statistics?  Is there any

2 evidence that shows that the remedies that they

3 undertake because if they have equally effective

4 alternatives to discipline, they're supposed to

5 utilize those.  Is there anything that shows that

6 those districts, who have been identified pursuant to

7 a disparate impact, balance?

8 Once the Department of Education goes in

9 and says, "Look, you guys are in violation," that if

10 they impose these remedies, that those remedies had

11 yielded some positive results in terms of increased

12 GPA, lower dropout rates or increased graduation

13 rates or any other kind of objective metrics.

14 And I say that because I hear from

15 several people, maybe not on this panel but on the

16 previous panel, maybe the first one and the second

17 one, I know Dr. Maxey -- it was Mrs. Maxey.  I'm

18 sorry.  Colonel Maxey, as I refer to her, and Mrs.

19 Seng and others said that a one size fits all model

20 doesn't work.

21 I think Dr. Martin indicated -- you are a

22 doctor.  Okay.  General Martin had indicated that,

23 you know, you have got a lot of different reasons. 

24 There's economics.  

25
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1 DR. MARTIN:  There's a lot of reasons why

2 people may be acting out that have nothing to do with

3 race.

4

5 COMMISSIONER KIRSANOW:  Do we have any kind of

6 data that shows that using a disparate impact model

7 is effective in terms of addressing problems related

8 to discipline?

9 MR. SOTO:  Let me respond a couple of

10 ways.  First, I also said in my remarks that we don't

11 have one size fits all resolutions for the individual

12 school districts, where we might find issues around

13 Title VI and this area of discipline.

14 You know, I don't think we have a

15 database where we keep the data about what happens as

16 a result of a finding that there is an issue around

17 different treatment or disparate impact.

18 We do monitor the district after we enter

19 into a resolution agreement.  And through those

20 resolution agreements, we are continuously looking at

21 the data to see whether or not the changes that were

22 agreed to are addressing the issue that was

23 identified during the investigation.

24 Again, what I would say is, as I tried to

25 respond earlier, you know, most of these cases, we're
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1 looking at both theories of discrimination for

2 purposes of trying to make a determination of if

3 there's a violation under Title VI.

4 And most of these cases actually stop

5 after having inquired around whether or not there's a

6 different treatment issue because that's where we

7 identify the issue.  That's where typically it is. 

8 And that's where we address the disparity in

9 application of the policies, practices, and

10 procedures that a school district has in this area.

11 So we don't have any data that we are

12 looking at, but I can tell you that the Assistant

13 Secretary, who came from Ed Trust West in California,

14 which was a heavily data-driven organization looking

15 at everything from achievement to graduation, she is

16 all about the data.

17 And, again, my comments state that one of

18 the first things that she did when she became the

19 Assistant Secretary was to look at the civil rights

20 data collection for purposes of it providing more

21 information about the areas of concern so that we can

22 track this information and not only have it be useful

23 for OCR in looking at the issues we are trying to

24 address but also so that we can have others,
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1 researchers, school districts, administrators look at

2 the data that is generated.

3 COMMISSIONER KIRSANOW:  And who makes the

4 determination as to the nature of the remedy in terms

5 of one size fits all?  Is it OCR?  Is it OCR in

6 partnership with the local school district, with the

7 principal?  How is that done?

8 MR. SOTO:  It's the middle.  It's the one

9 where we typically identify the issue for the school

10 district and say, "Here is what we are finding.  You

11 know, here is what we have seen other districts use

12 for purposes of addressing the issue."  And then they

13 make a determination based on what works, how they're

14 set up, what their structure looks like, how they --

15 you know, what, if any, state mandates they have to

16 look at whether or not they can address the issue in

17 a way that they can propose.

18 VICE CHAIR THERNSTROM:  Can I just ask

19 whether there are other commissioners because your

20 time is over, but if either commissioners want to

21 yield to you, then --

22 COMMISSIONER KIRSANOW:  Oh, no.  That's

23 fine.

24 VICE CHAIR THERNSTROM:  Fine?  Okay.  Who

25 else wants to speak?  Commissioner Achtenberg?
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1 COMMISSIONER ACHTENBERG:  I have a lot of

2 sympathy for you because I ran a Title VI compliance

3 operation myself, only in the fair housing area.  We

4 did use as a third tier analysis, disproportionate

5 impact theory.  To the best of my recollection, it

6 was legal in 1993.  And it remains legal today, but I

7 will yield to Mr. Soto to correct my understanding of

8 the current legalities of it.

9 But in my experience, Title VI compliance

10 in most cases was helpful, not designed to find fault

11 or to exact punishment but in most cases was helpful

12 to the entity being examined in large part because

13 once you reach the third tier analysis, you have the

14 ability to offer the district in this case a set of

15 best practices.

16 The kinds of things that have been used

17 well and work successfully in other districts can be

18 brought to their attention.  An agreement can be

19 reached, far from it being a one size fits all.

20 At least in my experience, we tailored it

21 very narrowly to the specific constraints that the

22 particular entity operated under.  And it was

23 different depending on the state, depending on the

24 region, depending on the local law, and that kind of

25 thing.
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1 I'm wondering if you could discuss with

2 us just briefly how specifically tailored to the

3 local circumstances the resolutions that you enter

4 into with these districts -- you know, what level of

5 specificity is involved in these resolutions.

6 MR. SOTO:  Well, an extreme level of

7 specificity -- and I have this knowledge base both on

8 the fact that I represented school districts where I

9 represented them in OCR investigations.  And now I

10 work for OCR with the agency that is trying to

11 develop the resolution, the school district.  And it

12 is very specific.

13 You know, it gets down to permitting the

14 school district to offer alternatives to -- if OCR

15 comes up with a proposed remedy that they believe

16 will address the concern of the school district, I

17 have had plenty of experience working with OCR on the

18 other side and working with investigators to tell

19 them why it does work or doesn't work or may not

20 address the issue that they are interested in

21 addressing and have been able to work with OCR when I

22 was representing school districts to make sure that

23 it specifically addressed the issue and that it

24 actually would have an impact on the issue that they

25 were trying to address.



183

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 And I would say again in this case given

2 the example that I cited, I know that when we went

3 through the policies and the practices that the

4 school district had, you know, we took specific care

5 to look at the area that we were interested in, which

6 was these discretionary determinations about whether

7 or not to use an informal process before invoking a

8 formal disciplinary process.  And that's where we

9 focused on what kind of supervision, monitoring, and

10 review needed to be done to ensure that that was

11 being done in a fair manner.

12 One last thing.  I think that, as

13 Commissioner Achtenberg said, some school districts

14 that we work with around these issues really

15 appreciate the fact that we come in and kind of

16 essentially shine a light on an area that they were

17 unaware of.

18 And we have had, in fact, in this area

19 school districts, school board members who have

20 commended the work of our investigators and our

21 attorneys because they have addressed the concern

22 that they also knew that existed and they have done

23 it in a way that is effective in addressing it much

24 more proactively.



184

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 COMMISSIONER ACHTENBERG:  Let me point

2 out, though, I thought Commissioner Kirsanow's

3 question was a very valid one.  Certainly you then

4 have to go on and measure the extent to which these

5 new procedures actually do achieve or don't achieve,

6 you know, what it is you're trying to achieve here. 

7 And to the extent that you can be transparent about

8 that, it seems to me would allay a lot of fears about

9 the people imagining somehow that this is an extreme

10 attempt to enforce, you know, some kind of political

11 correctness on the people who were just out there

12 every day trying to teach our kids.

13 I mean, at least in my experience,

14 nothing could be further from the motivation of civil

15 rights enforcement in the federal government.  But I

16 will admit that that is anecdotal and nearly my

17 personal experience.

18 VICE CHAIR THERNSTROM:  And I'm afraid

19 our time is up, I'm sorry to say, now.  Time is up on

20 that question.  I didn't mean that you couldn't ask a

21 question.

22 COMMISSIONER HERIOT:  Okay.  I only have

23 a few questions, I think.

24 Mr. Soto, I just want to make sure I have

25 a handle on some basic stuff here.  You know, maybe
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1 you addressed this and I missed it but just the

2 procedures that are involved here.

3 My understanding is that you will get

4 some individual complaints and that those will be

5 investigated by OCR personnel.  And those were

6 investigated by themselves.  And then you have

7 compliance reviews.  Are the compliance reviews only

8 for the disciplinary issue?  Are you combining lots

9 of issues?

10 MR. SOTO:  Yes.  No.  That's a good

11 distinction.  No.  Our compliance reviews are not

12 just focused on the area of discipline.

13 COMMISSIONER HERIOT:  Okay.  Well, give

14 me some examples of how these things are grouped

15 together.

16 MR. SOTO:  The compliance reviews?

17 COMMISSIONER HERIOT:  How do you pick out

18 a school district that is going to have a compliance

19 review?  And what will be the ordinary things that

20 will be investigated in it in a typical case?

21 MR. SOTO:  Well, there's no typical case.

22 COMMISSIONER HERIOT:  Okay.

23 MR. SOTO:  There are very different

24 cases.  We do compliance reviews under the three

25 primary civil rights statutes that we enforce, which
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1 are Title VI, Title IX, and section 504 of the

2 Rehabilitation Act or Title II of the Americans With

3 Disabilities Act.

4 And typically what our regional offices

5 do because they are the ones that actually are out in

6 the field and kind of know what is going on in their

7 states will look at data that is publicly available

8 typically, either from the civil rights data

9 collection at --

10 COMMISSIONER HERIOT:  Well, put it this

11 way.  Have they selected a particular --

12 MR. SOTO:  No.

13 COMMISSIONER HERIOT:  -- target at this

14 point?

15 MR. SOTO:  No one has selected anyone.

16 COMMISSIONER HERIOT:  Okay.  Fine.

17 MR. SOTO:  We have a civil rights data

18 collection that we try to do every two years. 

19 Unfortunately, the civil rights data collection was

20 not done during 2008.  So we just initiated a civil

21 rights data collection last year and worked to

22 gathering that information and are going to be

23 releasing it publicly soon.  They look at state

24 websites that may have information student -- like
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1 many state websites are very robust now around

2 education and data collection.

3 And then we even look at county-wide or

4 school district databases for purposes of looking at

5 information and then making determinations about

6 whether or not, you know, the data raises a concern

7 that we may want to just inquire about or pursue to

8 see if there is an issue around the civil rights

9 implementation of the civil rights laws or the

10 programs and policies of that school.

11 COMMISSIONER HERIOT:  So does that mean

12 at some point they find something they consider to be

13 something worthy of investigation and at that point a

14 decision is made to open a compliance review?

15 MR. SOTO:  Correct.

16 COMMISSIONER HERIOT:  What are the

17 procedures for determining what you are going to do? 

18 Who has to approve these things?  How does that work?

19 MR. SOTO:  Typically they are reviewed in

20 the office, in the headquarters here in Washington,

21 D.C.  You know, we look at the proposals that the

22 regional offices make.  And then typically we are

23 asking for more information.  You know, what

24 information do you have that this is a real issue in

25 that community or in that school district?
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1 You know, what additional information can

2 we get from the state websites or the school district

3 websites around the issue that you have raised?  And

4 then once we have reviewed that and then once we make

5 a decision, then the regional office is in charge of

6 doing the investigation.

7 COMMISSIONER HERIOT:  So I take it from

8 your description that some of these proposals will

9 say we looked at disciplinary information that was

10 available on our website.

11 MR. SOTO:  Right.

12 COMMISSIONER HERIOT:  So it will be

13 flagged often in the proposal.  This is one where

14 we're looking particularly at discipline and X and Y

15 and Z.

16 And one that doesn't say that you

17 ordinarily are not anticipating looking at discipline

18 or you would always look at discipline once these are

19 --

20 MR. SOTO:  No, not always.  I mean, you

21 know, we launched approximately -- well, last we

22 launched around 40 compliance reviews, which involved

23 about 55 agencies.  And there were only very few,

24 about a handful of compliance reviews that were

25 around the issue of discipline.



189

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 COMMISSIONER HERIOT:  Are any of those

2 closed investigations at this point?

3 MR. SOTO:  No.  They're all open and --

4 COMMISSIONER HERIOT:  They're all open. 

5 How long do these investigations ordinarily take?

6 MR. SOTO:  They can take from several

7 months to years.  When we came and when the Assistant

8 Secretary took office in May of '09, there were many

9 that were still -- not many, but there were several

10 that were still outstanding from 2007-2008.

11 COMMISSIONER HERIOT:  You mentioned

12 during your comments that you can't comment on open

13 investigations.  Have you furnished the Commission

14 with the identities of the particular school district

15 where the school discipline issue is?  Is that all

16 ready?

17 MR. SOTO:  The ones that we initiated,

18 yes.

19 COMMISSIONER HERIOT:  Okay.  Then I yield

20 whatever additional time I have.  I know Commissioner

21 Gaziano had an extra question.

22 COMMISSIONER GAZIANO:  Just one question

23 that I -- by the way, I do --

24 VICE CHAIR THERNSTROM:  The additional

25 time is two seconds.
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1 (Laughter.)

2 COMMISSIONER GAZIANO:  In the interest of

3 us moving on, then --

4 VICE CHAIR THERNSTROM:  Yes.

5 COMMISSIONER GAZIANO:  -- I might try to

6 formulate a letter, then, to OCR.  And maybe I'll

7 seek my fellow commissioners' input on that.  Thank

8 you.

9 MR. SOTO:  Thank you.

10 VICE CHAIR THERNSTROM:  I can yield some

11 time if you have anything more you want to say.

12 COMMISSIONER GAZIANO:  Oh, just one data

13 question.  I can understand how the kind of data you

14 might collect would allow you to look at both

15 disparate treatment and disparate impact in what I

16 call my type one problem, which is I do not

17 understand and I have not heard from anyone how other

18 than classroom observation document or data could

19 show the type two problem, not enough discipline,

20 because if you look at all of the slips and all of

21 the documents, all you would see is they all seem to

22 be justified.

23 How could you ever determine if some

24 teacher is not disciplining those Klingons enough

25 based on just data and documents?
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1 MR. SOTO:  I'm going to defer to my

2 colleagues, but I'm willing to answer what I think. 

3 I think they have more experience.

4 COMMISSIONER GAZIANO:  Sure.

5 DR. MURPHY:  I can tell you I have a

6 reaction to it.  I'm not sure it's the answer that

7 you are looking for.  But in those classrooms where

8 discipline is not being implemented effectively, what

9 you are going to have is a high number of parent

10 complaints.  That is the first thing that is going to

11 happen.  The second --

12 VICE CHAIR THERNSTROM:  In some

13 districts, not all.

14 DR. MURPHY:  Okay.  All right.  I should

15 say you could have a high number of parent

16 complaints.

17 Another thing that may happen is then you

18 could also have high numbers of absenteeism in

19 classrooms where students are afraid to come to

20 school, they feel intimidated, or their parents don't

21 feel like they're safe in classrooms.

22 Now, that is not the kind of first-line

23 data that you are talking about because you would

24 have to develop your own conclusion for why that is

25 happening.



192

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W .

(202) 234-4433 W ASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 VICE CHAIR THERNSTROM:  Commissioner

2 Kirsanow, you have a very brief question.  I will

3 yield my time.

4 COMMISSIONER KIRSANOW:  I do.  Thank you

5 very much.  I appreciate it.

6 To Drs. Murphy, Martin, and Wright, how

7 much of your time is spent on disciplinary issues? 

8 What percentage?

9 DR. MURPHY:  For me, it is a very small

10 amount of time, percentage of time, simply because

11 when you look at the numbers of students, not just in

12 my district but probably in most districts, they

13 represent a small percentage of the students who are

14 actually having problems.

15 Now, you do have this disproportionality

16 that you are talking about, but I think overall when

17 you look at the percentage of students who reach my

18 desk or are at the board level, where we have

19 discussions about decisions for students who are

20 being referred for disciplinary problems, even among

21 African American students, that represents a small

22 percentage of students.

23 I think we have to be careful about

24 generalizing what is happening in schools because, by
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1 and in large and for the most part, most students in

2 my classrooms are behaving and doing fairly well.

3 COMMISSIONER KIRSANOW:  Dr. Martin?

4 DR. MARTIN:  It's the same as Dr. Murphy

5 said.  And it all depends on the situation by the

6 time they get to me is because they want to go for a

7 board hearing.  So it is a small number.  The

8 buildings have to deal with more than we do.

9 VICE CHAIR THERNSTROM:  I want to take

10 back the remainder of my time.  Commissioner Castro

11 has one comment.

12 COMMISSIONER HERIOT:  Dr. Wright didn't

13 get a chance to answer that one.

14 VICE CHAIR THERNSTROM:  I'm sorry.

15 DR. WRIGHT:  I was just going to say

16 because I represent a very small school district,

17 probably five to ten percent of my time, but I would

18 deal with things on a much lower level probably than

19 superintendents in large urban districts.  We don't

20 have as many layers to get through.

21 DR. MURPHY:  I just want to make one

22 comment to Commissioner Kirsanow.  A bigger problem

23 is student failure.  If we address student failure,

24 then the issue of disparate disproportionality and

25 discipline is going to be much less.
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1 COMMISSIONER KIRSANOW:  Thank you.

2 COMMISSIONER CASTRO:  Just a quick

3 question.  When I referenced earlier the code of

4 student conduct being written in a higher level

5 language, we never really got into that.  But have

6 any of you seen the code of conduct issue?  Will

7 there be a barrier on language, rather than just

8 level of language, whether it's Spanish or --

9 DR. WRIGHT:  Certainly a concern within

10 my district.  Navajo was not a written language until

11 recently.  And we do have a number of literacy issues

12 associated with anything that we send home in the

13 native language.

14 So that definitely would have an impact

15 with us, whether it is reading levels or in English

16 or not.  It's just a language issue in general.

17 DR. MARTIN:  We have some bilingual

18 specialists who help with the translation of those

19 for those parents.

20 DR. MURPHY:  We translate materials also

21 across our district in a variety of venues.  One of

22 the other things that we have done in the past is if

23 we feel like we have a problem, we will break down

24 some three to five to seven things that will result

25 in a student being suspended for long periods of time
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1 and send them out as special missives throughout the

2 year, "Your student will be suspended if they do" X,

3 Y, or Z.

4 So the parents don't have to plow through

5 the student code of conduct.  They actually have a

6 sheet of paper that comes into their attention that

7 "You know what?  I need to check with my youngster to

8 make sure they're not in violation of these

9 particular rules of conduct."

10 VICE CHAIR THERNSTROM:  Well, I thank all

11 of you so much.  I know I speak for the entire

12 Commission in expressing our gratitude to take the

13 time to explore this important topic.  So I am

14 grateful for your participation.  We know you are

15 experts and have got busy schedules.  And we know you

16 are stepping away from those schedules, and we are

17 very appreciative.

18 Again, the record -- I think I said this

19 at the beginning.  The record for this briefing will

20 remain open until March 11th, 2011.  And public

21 comments can be mailed to the Commission.  We are at

22 624 9th Street, room 740, Washington 20425.

23 And, with that -- and, again, my thanks

24 -- this briefing is adjourned.  After a short break,
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1 the Commission is going to reconvene in this room to

2 have a meeting.  This meeting is open to the public.

3 (Whereupon, the foregoing matter was

4 concluded at 1:30 p.m.)
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