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P-ROCEEDI-NGS
(12:23) p.m

VI CE CHAIR THERNSTROM  So, the neeting is

called to order.
| . APPROVAL OF AGENDA

VICE CHAIR THERNSTROM  The first item on
the agenda is approval of the agenda. Is there a
notion to approve the agenda?

COW SSI ONER GAZI ANO So noved.

COWM SSI ONER KI RSANOW  Second.

VI CE CHAIR THERNSTROM  Any di scussion on
that and |I'mabout to as | said make a notion to anend
it. But any discussion on --

STAFF DI RECTOR DANNENFELSER: Vell, why
don't you make your notion?

VI CE CHAI R THERNSTROM Ckay. "1l make
ny notion. Okay. | nove to anend the agenda to make
the discussion of a Comm ssion personnel matter the
second item of business after approval of the agenda.
Is there a second to that?

COW SSI ONER GAZI ANO. Second.

VI CE CHAIR THERNSTROM  So all in favor of
t he agenda as anended pl ease say aye.

(Chorus of ayes.)

VI CE CHAI R THERNSTROM  Any opposition?
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(No audi bl e response.)

VI CE CHAIR THERNSTROM  kay. The notion
to anend the agenda is approved unani nously.

[1. COW SSI ON PERSONNEL MATTER

VICE CHAIR THERNSTROM M. St af f
Director, you have a personnel matter that you would
i ke to discuss with the Conm ssi on.

The agenda was accepted as anended.
That's what happens the two things got collapsed as |
understand it.

STAFF DI RECTOR DANNENFELSER  kay. Thank
you, Madam Vi ce Chair.

In recent nonths, we've had a couple of
resi gnati ons. I had a resignation in the Ofice of
the Staff Director with an attorney advisor. W also
had a resignation in the Southern Regional Ofice of a
civil rights analyst. So we have not yet filled
ei ther one of those positions.

In our 2010 budget subm ssion that we nade
to OVMB one of the positions we proposed to add was a
deputy staff director and in recent weeks the Chairnman
and | have had sone discussions along these |lines and
the Chairman did ask that we add a discussion of this
subject to the agenda today and there's a feeling that
that position with that savings that mght be a good
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use of the savings from those two positions even
t hough we're still under the continuing resolution we
have made savings to adapt to the continuing
resol ution, but these savings, personnel savings from
those two positions, going unfilled would provide us
with the budgetary room to hire a deputy staff
director and there is sonme sentinment that that would
be a very good position to fill for the agency in
terms of giving us the ability to better nmanage all of
our prograns and also to give us nore depth, if you
will, in ternms of our |eadership wthin the
organi zation. So | would like to just put that topic
on the table for discussion.

COM SSI ONER  MELENDEZ: What does that
mean as far as the region in the southeast, did you
say?

STAFF DI RECTOR DANNENFELSER:  Yes.

COMM SSI ONER  MELENDEZ: Are you saying
that we had an anal yst and what does it actually nean
to the operation out in the southeast?

STAFF DI RECTOR DANNENFELSER: W have a
very active and very effective regional director in
our southeastern office and he's done very well in
terns of getting the SACs approved and havi ng neetings
and issuing reports and so on, bringing in lots of
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interns -- | spoke to him about this and his main
concern is adm nistrative support. So he has -- [|'ve
authorized a part-tine secretary for himand he feels
that that's sonmething that really is very helpful to
him that he's not bogged down with answering the
phone all the time and the filing and the mailings and
things like that. So he believes that he can continue
to operate that office effectively wth sone
adm ni strative support and the cost of that part-tine
adm ni strative support is nmuch less than what the
salary woul d be for another civil rights analyst.

VICE CHAIR THERNSTROM M. St af f
Director, is it appropriate at this nonent to rem nd
people that we are about to |ose our Ceneral Counsel
as well and | for one would like to express an
appreciation for the work that David Bl ackwood has
done for us. I wll sorely mss him but that's
anot her vacancy.

STAFF DI RECTOR DANNENFELSER: It is. That
was sonmething | was planning to discuss during the
staff director's report. But | think that is another
vacancy that would not be good for us to let go
unfilled. We have two talented people remaining wll
be remaining in the General Counsel's Ofice after the
General Counsel's departure. But we have a great deal
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of work that needs to be done and | think we would
want to replenish our people wthin that office
including trying to bring on another general counsel.

VICE CHAIR THERNSTROM  Anyway, back to
t he previ ous question.

STAFF DI RECTOR DANNENFELSER At this
point, I would just like to see what kind of sentinent
there is anong the Commissioners for that idea of
hiring a deputy staff director.

COW SSI ONER  MELENDEZ: | have anot her
guesti on. What would this deputy staff director do
and have we had one before?

STAFF DI RECTOR DANNENFELSER: W have had
in the past. There has been a position that's been
there, but it's been unfilled for a nunber of years
and we've had a nunber of discussions here in the past
about succession and so on. So that's one issue in
certainly the area of succession that gives you sone
addi tional high |evel person for succession purposes.
But just in general the managenent of all the things
that we have to do within the agency woul d be hel pful
to have another person who could be really a hands-on
person on the day-to-day basis within helping to do
that and | nyself would be nore involved in policy
aspects of the agency but also remamining in concert
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with the deputy staff director involved in the

managenment part as well.

VI CE CHAI R THERNSTROM | don't think --
" msorry.

STAFF DI RECTOR DANNENFELSER ~ Commi ssi oner
Gazi ano.

COMM SSI ONER  GAZI ANO | can wait. o
ahead.

VI CE CHAI R THERNSTROM | just was about

to say I'm glad that you brought up this succession
i ssue because we don't want again to have a question
of who takes over if you do indeed decide to |eave
and, you know, | nean there never should be an
uncertain |line of succession in an agency and have a
make- do peri od.

STAFF DI RECTOR DANNENFELSER Yes, we do
currently have a line of succession with our Al. The
Al does actually say though that the first line of
succession is the deputy staff director but that
particular position has been unfilled. So if that
position was filled, then that would be clear about
the |ine of succession

VI CE CHAI R THERNSTROM | ' m sorry.

COW SSI ONER  GAZI ANC | see severa
advantages in a difficult situation where |'m sure
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that we all agree that we would like to have a
congressional affairs director, a human resources
director, a public affairs director and all these
needs, but | think nmany advantages in trying to have
the deputy staff director fill sone of these critical
needs. Could you describe to us the kind of role
including what |I'm guessing is flexibility in that
position and how you might be able to work with that
person if that person were hired to neet sone of our
critical needs?

STAFF DI RECTOR  DANNENFELSER: Yes.
Soneone would help with the overall nmanagenent of the
agency and | think flexibility would be a very
i mportant point. Keepi ng our reports and our noving
along and that whole process is certainly inportant.
The |argest nunber of our reports cone though the
Ofice of Gvil R ghts Evaluation and several through
the Ofice of General Counsel. O course, we have the
statutory report every year which is a big
undertaking. So helping with that process of hel ping
them nonitor that process and how those reports are
continuing to nove along is certainly part of it. But
hel ping with the developnent and nonitoring of the
budget would be another area and, of course, you
mentioned the fact that we have not filled now for
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sone time the congressional affairs and public affairs
positions. W have had people doing a very good job
in filling in in those positions as well as handling
their other responsibilities. But it would be another
area that | think such a person could be very hel pful
in helping us to step up our activities in those two
areas as wel|.

COMM SSI ONER GAZI ANO So it's
theoretically possible -- | mean, | see this as you
have responsibility for the whole staff and the deputy
staff director under your direction could do a |ot of
this same work. You two could kind of figure out
where the critical needs are. So if we filled other
than the general counsel position |I certainly concur
that's a very -- that whole office is a very vita
office that the Comm ssion shouldn't shortchange in
our mssion, but other than that, that this is,
repeating nyself a little bit, soneone could fill in
di fferent needs as they ari se.

VI CE CHAI R THERNSTROM When is the |ast
timte we had a deputy staff director? | can't
remenber .

STAFF DI RECTOR DANNENFELSER: | don't have
t he exact dates.

VI CE CHAI R THERNSTROM But it's Iike how
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| ong ago?

M5, MONRA G | believe Eddie Hailes was
the last deputy staff director and he was before Ruby
Moy cane in as staff director as | recall. Possi bl y
her dates are sonmewhere on our photograph there. But
that would be in the "90s.

VI CE CHAI R THERNSTROM  Yes. | thought |
remenbered that.

COW SSI ONER  GAZI ANO. And ny sincere
hope, of course, is that we get a huge budget increase
and that we can actually fill a lot of these staff
posi ti ons.

VI CE CHAIR THERNSTROM We're all counting
on that.

(Laughter.)

COMM SSI ONER  GAZI ANC; But until then it
seens sonmewhat prudent as you're describing it to ne
to consider this hire.

STAFF DI RECTCR DANNENFELSER: | agree.
The general counsel is a critical position and these
are not mutual ly exclusive positions.

COW SSI ONER GAZI ANO: R ght.

STAFF DI RECTOR DANNENFELSER | actually
| ook at this nore as the attorney advisor who |left and
then the person in the Southern Regional Ofice would
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be nore productive for the agency to be able to use
those funds to hire a deputy staff director or to
potentially try to fill those two positions and |
think that for the overall versatility and for the
agency and the overall depth of the agency | think
deputy staff director would be a better fit for us.

VICE CHAIR THERNSTROM M. Chairman,
woul d you like to come in on this at all?

CHAI RVAN REYNOLDS: No, | don't have nuch
to add. There's the policy work, but | think that
thisis --

VICE CHAIR THERNSTROM  Well, it seens to
nme we can abbreviate this whole conversation if |
sinply ask. Is there anybody opposed to this notion
and if so please state your reasons.

COMM SSI ONER  VELENDEZ: | guess the issue
I would have and |I'm sure M chael would probably agree
that because we're in a transition year wth a new
President comng on board we're probably -- There's a
possibility of seeing changes here at the Conmm ssion
whether or not the staff director changes and one
thing, the real question, is | never heard us really
pushing for this position because we coul d have pushed
for the staff director at the |ast business neeting or
previous to that. So I kind of -- It alnost seens
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like with the Presidential transition com ng on board

-- a new staff director. Well, he'd better be able
to -- it would seem logical that the new -- If that
change was inevitable that the new staff director
woul d probably make those changes because he would
| ook at the organization and probably recomrend to us
that this is needed or it's not needed.

W have so many, you know, like 1I've
al ways said, issue on the lack of a finance director,
| ack of personnel person that 1've brought up many
times that this is critical to this position in our
budget hearing. So to try to put this one though, it
just seens like the timng is not really right as far
as |'m concerned because we would have tal ked about
this at the last neeting if it was that critical.

STAFF DI RECTOR DANNENFELSER: Vel |, we did
bring it up again in the context of the 2010 budget
and of course now we're into the 2009 budget and these
were unantici pated devel opnments in ternms of these two
peopl e |l eaving and actually in terns of if you | ook at
the -- even if you factor in some noney for this part-
time secretary in that office. Wen you conbine the
salary and benefits that would be involved for the two
people who left that does give you the capacity to
hire a deputy staff director for slightly less than
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what you woul d payi ng those two peopl e.

CHAI RVAN REYNOLDS: And another thing is |

think -- Conmi ssi oner Mel endez, you nentioned
transition and | just want to inject another thing.
The Commission is an independent agency. The Staff
Director who runs the agency under -- until the end of

their term So in terns of a transition, you have
quite a bit of -- to get to that point.

VI CE CHAI R THERNSTROM Wl |, is there not
an additional point and |I turn to the staff director
on this. | mean, this is not a process. This hiring
process can't occur overnight. So it's not -- | nean,
it's likely that nobody new woul d conme on board before
January 20'". Am | wong on that?

STAFF DI RECTOR DANNENFELSER: | think that
that's uncertain. | guess it's possible that could be
done, but it's not certain that it would be done.
There certainly are holidays and things that are
comng up that mght be a difficult thing. But |
think we have to see how t hat devel oped.

VI CE CHAI R THERNSTROM  Yes. So | --

COW SSI ONER MELENDEZ: Even if it weren't
the transition, | brought up tinme and tinme again that

| felt that there were nore inportant issues like the
personnel person and because we were behind on the
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financial submttals to Congress and all those
different things, | said that we needed to have a
hands-on person that were separated fromfinances from
t he personnel office. It sounded to me at one point
we had one person doing two jobs and | thought for
this Comm ssion to run efficiently we needed to either
separate those and gear up in those positions for
ef ficiency.

It's nice to have a secondary person, you
know, and say that they're going to direct sonmebody to
do this and do that, but who are going to direct when
we're short-staffed with people that actually do the
nunbers crunching and addressing all these issues. So
that's been ny position all along when we've talked
about this in Budgets that | think there were sone key
positions that conme up tine and tine again like the
personnel, like the finance director, and | thought it
was raised at every Budget neeting, but then | never
heard of us really saying, "Okay. The deputy staff

director," because at that tinme | would say, "Wll
lay out what these positions would actually do to get
the job done here" and this one comng up kind of |ate
| would still ask the question "Wat's the person
going to do?" It's nice to have a second in comrand

and to have sonebody if you should not be there and
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the issue of who is next in charge alone isn't the --
I wouldn't hire sonebody just on that. | would
basically want to know that we're paying that anount
of salary, GS or whatever it is, that they're going to
be able to nove this organizations and get those
reports, those budgets into Congress in a tinely
manner. So that's --

STAFF DI RECTOR DANNENFELSER | think part
of it is that we do multiple needs and this is a
person that could help lighten the load in several
areas and help us fill in the gaps that we have in
certain areas so that perhaps could help us indirectly
on the personnel front, on the human resources front,
on t he report front, on t he public
af fairs/ Congressional affairs and so on. So | think
this is a person that could help us in a nunber of
di fferent areas.

VI CE CHAI R THERNSTROM Vvell, what would
you prefer, Conm ssioner Ml endez?

COMM SSI ONER  MELENDEZ: | would prefer to
hold off wuntil Conm ssioner Yaki had sonme input into
this at the next business neeting. I know he would
have a concern about it also.

CHAl RVAN REYNOLDS: I'"m sorry. VWhat is
t he preference?
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VI CE CHAIR THERNSTROM  The preference is

to hold this discussion until, Conm ssioner Yaki had
to |l eave, he can participate init.

CHAI RVAN REYNCOLDS: |'m sure Conmi ssi oner
Yaki has an opinion on this. Wuld there be
disagreement to have a teleconference so that
Conmi ssi oner Yaki could participate?

VICE CHAIR THERNSTROM Commi ssi oner
Mel endez, woul d you accept that?

COMM SSI ONER MELENDEZ: Il think we're
supposed to have a human capital plan as required for
Federal agencies that really talks about from this
agency how we're supposed to staffed and sone type of
pl an instead of just keep throw ng people at the spur
of the mnute into -- Wich | think that we have to
ki nd of | ook at.

VI CE CHAIR THERNSTROM Vell, could we
have a teleconference that Conm ssioner Yaki could
participate in to continue this discussion that we've
started today because | agree wth you that his
presence is sorely mssed?

COW SSI ONER  MELENDEZ: Ri ght. | f
Comm ssi oner Yaki agrees, that's fine with ne.

VI CE CHAI R THERNSTROM | would vote for
that. Let's continue this discussion in a conference
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call that Conm ssioner Yaki can participate in.

STAFF DI RECTOR DANNENFELSER  See what the
Chairman is feeling about that.

VI CE CHAI R THERNSTROM | think that the
Chairman just said that would be okay with him D d I
m sunder st and you?

CHAI RVAN REYNOLDS: I f eel t hat
Conmi ssi oner Yaki has a point of viewon this and it's
not the type of issue where | have confidence that he
agrees with ne. So while it is -- to slow down the
process, | think that we shoul d extend the courtesy.

COMM SSI ONER  KI RSANOW If | could just
make a counter argunent. Wth all due respect to the
Chairman, it does seemas if we could use sone of the
deputy staff director position. | think it's probably
an aggressive schedule to try and get sonebody in even
wi thin the next two nonths. Nonethel ess the |onger we
delay the longer we're going to have a manpower
vacancy in a critical position, | perceive to be a
critical position, given that we're going to have a
| oss of these two individuals.

And I"m wondering i f t he further
di scussion really noves the issue. |'mnot sure --

VI CE CHAI R THERNSTROM It's a matter of
courtesy as the Chair just said and | don't think
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we're going to be hurt by holding it up at this point

for alimted period of tine.

COW SSI ONER  GAZI ANO I could see a
possibility of being hurt.

CHAI RVAN REYNOLDS: | know.

COW SSI ONER  GAZI ANO. The succession
issue is not the only reason, but it certainly did
cone up repeatedly and nostly from Conm ssioner Yaki
that he wanted certainty in this regard.

VI CE CHAIR THERNSTROM Wl |, yes. But |
nmean again from a courtesy point of view, | think he
needs to be included in this discussion. There are
only two Denocrats on this Conmm ssion. W cannot nake
it a decision wthout one of them

COW SSI ONER  GAZI ANO Wl |, how about
this proposal that M. Yaki could provide us all of
his thoughts in an email. W can all provide each
ot her our thoughts in an emmil, but we see if we have
a mpjority to indicate the Staff Director to proceed
absent one of us changi ng each other's m nd.

VICE CHAIR THERNSTROM If we have a
conference call that is nore efficient than endl ess
exchanges of email back and forth and email is the
nost easily m sunderstood form of communication there
is out there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

COW SSI ONER  GAZI ANO Ckay. Do you
contenplate? Let's set sone paraneters. Does this
have to be the kind of -- Do we need to nmake a

collective decision or are we just providing input?

COW SSI ONER KI RSANOWN | have an i nsi ght.

COW SSI ONER  GAZI ANO I"m just asking
that techni cal question.

COW SSI ONER KIRSANOW  And | think it's a
good questi on. | guess ny question is simlar to
yours and maybe prelimnary, a predicate, to yours.
Is this --

CHAI RVAN REYNOLDS: How about | tried
Conmi ssioner Yaki on the supposition that he would
have an opportunity to weigh on this issue at our next
nmeeting and no one was -- about the point that he
woul d have an opportunity to discuss the issue on the
record.

VICE CHAIR THERNSTROM That is fine with

COMM SSI ONER TAYLOR: But what does that
nmean as a practical matter? Does that nean that the
staff director is proceeding a pace to fill the
position because it does not require a vote for you to
do that. Correct?

CHAI RVAN REYNCLDS: And, no, it is not
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critically -- for the staff director.

COMM SSI ONER TAYLOR:  Correct.

STAFF DI RECTOR DANNENFELSER  But there is
a procedure in the A if the staff director was
prepared to add a particular person was prepared to
propose to fill the deputy staff director position
that he would need to notify the Comm ssion of that
particul ar person and then the Comm ssion would have
an opportunity, woul d not have to  approve,
affirmatively approve that, but the Conmm ssion would
have an opportunity to act on that, for instance, if
t he Conmmi ssion could vote to veto that choice.

COW SSI ONER MELENDEZ: | have a question.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  MELENDEZ: So this that
you're presenting really doesn't have any bearing on
M. Blackwod l|eaving or the person in Southeast.
That's not really a reason for bringing this person
on. Is that what you're -- Because | kind of heard
sonmebody kind of say the situation of people |eaving
puts us in dire straits. So I'm just trying to
clarify whether or not M. Blackwood |eaving and the
person in Sout heast doesn't really have anything to do
with the present --

STAFF D RECTOR DANNENFEL SER: M.
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Bl ackwood leaving is not related to this. That's
another issue that obviously the General Counsel's
Ofice is a critical office within the agency. That
needs to be addressed.

The issue with respect to the person in
Sout heast was that you had two people who left that
were unexpected departures. That created an
opportunity even though we had within the continuing
resolution we had adjusted our budget to adapt the
lower nunbers in the continuing resolution, but
provide the opportunity to address a position of this
nat ure.

COW SSI ONER MELENDEZ: My point is that
given that M. Blackwood wasn't |eaving and we still
had the person in Southeast, then you would just be
comng up with -- So it has to be sonething that's
critical. In other words, you would say there was
because you've been operating all this tinme with you
alone without a deputy director. So if |I were to ask
you, "Ckay. Why?" you woul d say sonething like "I'm
finding out that I'm so overwhelnmed with the anount of
work that |I can't do the job effectively. Therefore I
need a deputy director”™ which I would have heard way
before now as far as we would have been dealing with
this issue sonetinme during the year if it was that
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critical. But it comng up right now then it Kkind of

goes into, "Okay, explain to Comm ssioner Yaki and

nysel f exactly.” I'mstill not sure what --
STAFF DI RECTOR DANNENFELSER: well, | did
lose within -- The Ofice of Staff Director did |ose

an attorney advisor in QOctober and that position has
not been filled and that was a person who provided
very significant support to ne in the day-to-day
oper ati ons. So this would be soneone who could help
fill in the gap that has been left by that person

leaving in the nore imediate sense of ny personal

of fice.

VICE CHAIR THERNSTROM Conmi ssi oner
Mel endez, | wll repeat ny point before that | don't
think anybody is going to be -- W're going to sneak

anybody in the door here before the I|nauguration of
the new President. | mean this is sonething that
t akes sone tine.

But at that same tine, | personally am
very eager to have sone consensus on this issue. I
don't want to go forward with a split Conmm ssion.
It's too inportant in terns of the functioning of this
Conmi ssi on.

CHAIl RVAN  REYNOLDS: I mean, consensus
woul d be nice, but that has been a goal that we have
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VI CE CHAIR THERNSTROM W can try again

CHAI RVAN REYNOLDS: But in any event the
conpromi se that | also want that's what | put on the
table and I wll track Conm ssioner Yaki down again
and et him know |I suspect that he had an opinion on
this issue and we could have a conversation, the two
of us, in addition to Conm ssioner Yaki having the

opportunity to discuss this on the record at the next

neet i ng.

COW SSI ONER  GAZI ANO If we're going to
have a call, what we've skipped even further than the
call, I was going to ask for the call to take place

within a week and now we're slipping to January 16. |
certainly am very happy, M. Chairman, that you want
to reach out to Conmm ssioner Yaki who couldn't stay
today, but | was just going to ask that we have this
t el ephone conversation in the next few days or week or
what ever since we were supposed to talk about it
today. |s that not possible?

VI CE CHAI R THERNSTROM W were supposed
to is an exaggeration. W decided rather at the | ast
mnute to talk to it which is why it's not on the
origi nal agenda.

CHAI RVAN REYNOLDS: But to Todd's point, |
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don't see any reason why we couldn't have a
tel econference after we junp through the required
hoops in terns of --

COW SSI ONER  GAZI ANO It doesn't. That
was going to be ny question. | mean, can't we just
have a conversation wthout naking any decision?
W're just talking, but, if so, of course, it has to
be done with all the required notices. But it depends
on the nature of the conversation | suppose.
Conmi ssi oner Tayl or wanted to be recogni zed.

COW SSI ONER TAYLOR: I nmean | have no
objection to having this discussion at the next
neeting in January with the understanding that the
staff director is proceeding in the process. | don't
think we need to have a conference call between now
and the next neeting.

VI CE CHAI R THERNSTROM But I would like
the Chairman to reach out to Conm ssioner Yaki.

COMM SSI ONER TAYLOR: Absol utely, all of
that should take place before the neeting. But we can
wal kK himthrough at the sane tine.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER  TAYLOR: And we should
conti nue our discussion

COMM SSI ONER  KI RSANOW | agree wth
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Conmi ssi oner Tayl or.

COW SSI ONER TAYLOR:  Ckay.

COW SSI ONER  KI RSANOW A prelimnary
guestion though. This discussion we're having is for
what adm nistrative purpose. This is a career
position we're tal king about. | nean, what role or
functi on does --

STAFF DI RECTOR DANNENFELSER Do we get,
right.

COW SSI ONER  KI RSANOW Is this just
sonething that we're just tal king about?

STAFF DI RECTOR DANNENFELSER Again, the
Commi ssioners do have to be notified for both the
deputy staff director position and the general counsel
position. They do have to be notified that there is
an intention on the part of the staff director to fill
those positions and then if the Conm ssioners don't
act on it in effect to veto that decision, then the
staff director can proceed if the Conm ssioners could
act to affirmthat decision as well.

COW SSI ONER KI RSANOW  Ckay.

STAFF DI RECTOR DANNENFELSER: But it's not
required as when the staff director is appointed the
Comm ssioners have to actually vote to affirm that
appoi ntnent by the President of the staff director.
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This is different, but you do in these two positions
have to give the Comm ssioners notice and they then
have an opportunity to act on that proposal, that
proposed decision, by the staff director.

VI CE CHAI R THERNSTROM Do you think we
could -- Do we have an agreenent so that we could nove
forward here and take our lunch break and cone back
for the regular neeting? | think we have a way of
pr oceedi ng.

COWM SSI ONER  MELENDEZ: Okay. Are you
saying that we're going to agendize this for the next
busi ness neeti ng?

VI CE CHAIR THERNSTROM Wl |, one step at
a time here. The Chair wll get in touch wth
Comm ssioner Yaki. The Staff Director will start the
process of |ooking at what our options are here. This
is not an overnight procedure. And we will have a
chance to further discuss this. Let's take one step
at a tinme and the first step is for Chairnman Reynol ds
to get a hold of Conm ssioner Yaki.

CHAI RVAN  REYNQOLDS: That is right and
again this is not to inpede the Staff Director from
starting to take a look. I'Il reach out to Yaki. The
process will continue and if need be we wll have a
tel econference to allow Conm ssioners  Yaki and
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Mel endez to have further discussion on the issue.

COMM SSI ONER  MELENDEZ: |  would object
because the question that was brought first is whether
or not we should agendize this for the next business
neeting. At that point, we would give the okay to go
ahead and start the paperwork. O herw se, why woul d
we agendi ze this for the next neeting if we're already
starting paperwork to hire somebody.

VI CE CHAIR THERNSTROM Vell, we're not
starting the paperwork.

COW SSI ONER  MELENDEZ: What does that
nmean?

CHAI RVAN REYNOLDS: That's exactly what |
neant . What | would process the Staff Director was
about to initiate on the mssion would continue. This
does not require at this point a vote by the
Conmi ssi on. This was -- The purpose of this
conversation was to have a discussion to inform people
of the personnel needs, but | don't see why the
process should sl ow down especially since no decision
i s being nade.

VI CE CHAI R THERNSTROM | don't know --
I'"m sorry because this is ignorance on ny part. Wat
does the term"starting the paperwork" nean?

CHAIl RVAN  REYNOLDS: I"ve been in the
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Federal Governnment a few tinmes. Not hi ng gets done
wi t hout paper wor K.

VI CE CHAI R THERNSTROM | see.

CHAI RVAN REYNOLDS: The specific actions
that are required to do this, I don't know what they
are. The Staff Director is in a better position to
descri be what | neant by paperworKk.

VICE CHAIR THERNSTROM Ckay. But
whatever he's doing doesn't lock us into anything
wi t hout further discussion and an attenpt to agree on
a process here as | understand it.

CHAI RVAN  REYNCLDS: That's correct.
That's the point that you nmade at the beginning of
this process, this conversation and | believe that
your statenent is true.

COW SSI ONER  MELENDEZ: Il would still
object to starting any paperwork until we have a face-
to-face neeting with all the Conm ssioners and M chael
Yaki at the next business neeting that we discuss
everything about hiring and the alternatives, whether
or not the positions | talked about are even
considered, and | think it's inportant to do. That's
just ny position.

VI CE CHAI R THERNSTROM Wl |, why don't we
et the Chair see what Mchael Yaki's position is on
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this and again one step at a time here since | know
you don't want to speak for him | don't want to
speak for him

COW SSI ONER  MELENDEZ: Ri ght . My
position on this also is that we've operated wth
status quo so far on this whole year w thout a deputy
director. Going another nmonth w thout one and waiting
until after the business neeting sure isn't going to
sink the ship here. So that's ny position. I mean
bri ngi ng somebody on unl ess you're saying --

VI CE CHAI R THERNSTROM  Not hi ng definitive
is going to happen before the January neeting. I
prom se you. Conmi ssioner Heriot.

COW SSI ONER HERI OT: ["m just confused.
W' re tal king about career position here, right?

COW SSI ONER GAZI ANO: Yes.

COMM SSI ONER  HERI OT: It's not sonething
the Comm ssioners are ordinarily asked to weigh in on
at all and yet we're delaying the process. That's --

CHAl RVAN REYNOLDS: That's what they're
sayi ng.

COW SSI ONER HERI OT: W shoul d be able to
because we're going to consider this inappropriate to
t ake acti on.

VICE CHAIR THERNSTROM I"m trying to
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suggest here that whether or not --

CHAI RVAN  REYNCLDS: It's a career
posi tion.

VI CE CHAI R THERNSTROM I would like to
see a sign of consensus on a process going forward
here. W may not be able to get it, but it would be
nice to do so.

COW SSI ONER HERI OT: There's no consensus

fromnmy part in delaying. |[|'m against that.
VI CE CHAI R THERNSTROM | know, but you
mght join in a consensus. | nmean, again one step at

atime. W don't know what exactly the plan m ght be
that you would say yes or no to or the process m ght
be. Gve the Chairman a few days to see how this can
be handled in a way that doesn't --

COW SSI ONER HERI OT: So | think I'm on
the Chairman's side.

VI CE CHAIR THERNSTROM Vell, it's the

Chai rman' s suggestion that we would like to foll ow

CHAI RVAN  REYNOLDS: ['"m sorry. If you
made a recomendation, | didn't hear it.
COMM SSI ONER  HERI OT: I was just hoping

that we woul d have the paperwork started and | thought
that was al so your position.
CHAIl RVAN REYNOLDS: That's correct.
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COW SSI ONER HERI OT:  Ckay.

CHAI RVAN REYNOLDS: It is unlikely that we
woul d start a hiring process for a career SES in 30
days. If we were able to do that, that would be a new
| evel of productivity, a level that we never achieved
in the past.

VI CE CHAI R THERNSTROM A new | evel that
no corner of the Federal Governnent has achieved in
t he past.

CHAI RVAN  REYNOLDS: That's right. So

since there is no risk with respect to having someone

hired | think that we should just process the
paperwork. W will have -- 1'll have a conversation
wi th Conm ssioner Yaki . If need be, we will have to

schedule a teleconference to have this conversation
put on the record.

VICE CHAIR THERNSTROM O if it |ooks as
if it nmakes nore sense to postpone it to the next
neeting, we can do that, too, since as we just said
not hi ng goi ng to happen in 30 days.

COW SSI ONER HERI OT: Wl |, the paperwork
can get started.

COW SSI ONER GAZI ANO: O what ever beyond
paper wor k. It looks like obviously we're going to
have an opportunity to vote up or down as the staff
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director described for these two positions. W can
acqui esce or we can -- But there may be several steps
beyond paperwork and if we -- the staff director would

be inprudent not to raise this with us. So |I'm glad
he has, but | don't want him to limt it in any
artificial way if there seens to be a majority of us
that at least want him to proceed through all the
st eps.

VICE CHAIR THERNSTROM Vll, |1 don't
t hi nk anybody here is leaving for the noon. So let us
again take one step at a tine and he will be -- I'm
sure the Chairman will be back in touch with us and we
can continue this discussion in one formor another.

COMM SSI ONER HERI OT: I'"'m conpletely
confused. Every tine | hear what's being said | think
I understand the paperwork is going to proceed and
then you will end it with let's take it one step at a
time.

VI CE CHAI R THERNSTROM Yes. | said that.
The first step.

COMM SSI ONER HERI OT:  You're agreeing --

VICE CHAIR THERNSTROM The paperwork
starts but | just heard from Conm ssioner Gaziano "W
don't want to stop with the paperwork starting.” [|I'm
sinply reiterating. Let us start at the beginning.
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Take the step, the first steps. W wll hear fromthe

Chair and we can take it fromthere.

COW SSI ONER  HERI OT: If we can sonehow
unbelievably we get a -- opportunity and he is
avai l able the day before our neeting, but not after
that, and that we have some nechanism for noving if
that's appropriate.

COM SSI ONER TAYLOR: I[f I may, M. Staff
Director, let's assune that the perfect candi date were
to appear. Are you required to notify us before a
hiring decision or an offer is extended?

STAFF DI RECTOR DANNENFELSER: I would be
required to notify you before the hiring decision.

COW SSI ONER  TAYLOR: And then we --
Ri ght ?

MR, BLACKWOOD: An offer could be extended
conti ngent upon your --

COMM SSI ONER TAYLOR: Conti ngent . Ckay.
And we then have an opportunity to veto or not.

STAFF DI RECTOR DANNENFELSER:  Yes.

COMM SSI ONER GAZI ANG:  This is going to be
publicly noticed at sonme point if we go through the
hiring.

STAFF DI RECTOR DANNENFELSER: Anot her
nmeeting will be publicly noticed.
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COW SSI ONER GAZI ANO  No, the position.

STAFF DI RECTOR DANNENFELSER: Vell, the
posi tion woul d have to be --

COW SSI ONER GAZI ANO.  The position woul d
be adverti sed.

STAFF DI RECTOR DANNENFELSER  The position
woul d have to be publicly adverti sed.

COW SSI ONER GAZI ANG s that what we're

tal ki ng about paperwork? | hope so. Ckay. Fine. |
just don't -- Sone people will think paperwork only
neans -- | hope paperwork -- 1'm fine if paperwork

nmeans doi ng whatever the steps the Federal Governnent
requires to fill this type of position.

COMM SSI ONER  MELENDEZ: | have a question
for Martin.

STAFF DI RECTOR DANNENFELSER:  Yes.

COW SSI ONER MELENDEZ:  You didn't nention
in what you were saying that it was a career position.
Evidently sonme of the Conm ssioners know that it was a
career position even before | did because | didn't
know that. So |I'mjust saying you didn't say it was a
career position. O let ne ask you. Is it a career
position just for the record?

STAFF DIl RECTOR  DANNENFELSER: The
intention would be that it would be career position.
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It could conceivably be one | guess that over tine
could be done as a non-career position. But the
intention in this particular case would be that it be
a career position.

VI CE CHAI R THERNSTROM If it makes you
feel any better, |I didn't realize that.

COW SSI ONER  GAZI ANO | don't know who
said that first, but there are very few political
positions in this Conm ssion. | think that's a
natural assunption we had.

COW SSI ONER  MELENDEZ: Because | know
that in the past having to do with the secondary and -
- we were tal king about non-career SES, Schedule Cs
and | renmenber in the past all those different
di scussions cane into play. | didn't know exactly
what it neant, but | know that in the past we got into
that type of status. So | just -- Wiat is new to ne
was what we were tal king about here. That's why when
it was nentioned career | didn't know what we were
tal ki ng about .

STAFF DI RECTOR DANNENFELSER: A non-car eer

would not go through the sanme public announcenent

process that a career position would. Well, it would
still be sonething where even if it was a non-career
position it would still have the same situation where
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t he Conm ssioners would then have to be notified and
provi ded an opportunity to weigh in on that decision.

COW SSI ONER  MELENDEZ: | guess for the
record I don't have a problem about filling positions
li ke M. Blackwood's that we already have the position
in place. Then there is a discretion to give you this
type of ad hoc dialogue over the phone and all that
stuff. But | think that when new positions conme on
board because it's alnost |ike changing the structure
alittle bit I think those types should be agendi zed,
that all of us should discuss all of the whole issues,
make a nmotion on it in a neeting rather than the way
we're kind of proceeding with it. That's just ny
posi tion on new positions.

The ones that were refilled | don't have a
problem with the way we would proceed. But the new
ones I'm going to always be asking that it be
agendi zed and we talk about it in a formal neeting.

VI CE CHAI R THERNSTROM  Now, of course, if
we had a teleconference all that would be a fornal
nmeeting. Well, can we leave it at this point and, M.
Chai rman, do you think we can leave it at this point?

CHAl RVAN REYNQOLDS: Yes, it's 1:07 p.m
your tine. | don't think | have nuch nore to add.
So, folks, |I bid you a fond farewel|.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39
VI CE CHAI R THERNSTROM A fond farewell to

you. Have a great afternoon.

CHAI RVAN REYNOLDS:  You t oo.

VI CE CHAIR THERNSTROM W're taking a 45
m nute break for lunch. Of the record.

(Wher eupon, the above-entitled matter went
off the record at 1:08 p.m and resuned at 2:05 p.m)

VICE CHAI R THERNSTROM On the record.
The neeting wll cone to order. This is a
continuation of the business neeting that we began
before we had a 45 mnute break and we are the point
at which -- Let's look here.

I11. APPROVAL OF M NUTES OF

NOVEMBER 7, 2008 MEETI NG

VI CE CHAI R THERNSTROM W need to approve
t he m nut es.

COW SSI ONER GAZI ANO  Move to approve the
m nut es.

VI CE CHAI R THERNSTROM | second it. I
and who else seconded it, sonebody over there. Any
di scussion of the m nutes?

(No audi bl e response.)

Hearing no discussion, we'll take a vote.
Al'l in favor of accepting the m nutes.

(Chorus of ayes.)
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Any opposition?

(No audi bl e response.)

| hear none. The notion to accept the
m nut es has been approved unani nously.

STAFF DI RECTOR DANNENFELSER  That was t he
m nutes to the Novenber 7, 2008 neeting.

VI CE CHAIR THERNSTROM  Sorry about that.
I should have said that. Yes. Thank you. Ri ght.
I"mslowy waking up here.

I V. ANNCUNCEMENTS

VICE CHAIR THERNSTROM Next are the
announcenments for the nonth of Decenber and two
announcenents. On Decenber 10, 1964, Martin Luther
King Jr. was awarded the Nobel Peace Prize for his
work as the leader of the Southern Christian
Leadership Conference and for his philosophy on
nonvi ol ence. At 35 he was the youngest nman to receive
the Nobel Peace Prize. And on Novenber 1, 1955, Rosa
Parks refused to give up her seat to a white passenger
on a Montgonery, Al abama bus. She was arrested and
fined for violating a city ordi nance. But her brave
act led to the Montgonery bus boycott and began the
novenent to dismantle the state-enforced racial caste
systemin Anerica. Decenber 1%, | didn't say Decenber
1%,
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STAFF DI RECTOR DANNENFELSER: No, you said

Novenber .

VICE CHAIR THERNSTROM ["m sorry
Decenber 1% which I do know and | want to say a couple
of words actually about Rosa Parks because it was such
a turning point and you know the bus seating in
Mont gonery, the segregation ordinances differed quite
a bit fromcity to city and in Mntgonery there were
seats in the front for whites and then obviously seats
in the back for blacks, but there was a m ddl e portion
of the bus and if not enough whites needed those seats
bl acks could sit in them But if a white then cane on
the bus, the bus driver would say, "Mve to the back."

And there had been a couple of incidences
before where blacks protested and they were sinply
asked to get off the bus and they did. And in this
case, the order to nove to the back when a white
passenger boarded and there were already -- the white
seats were already occupied. In this case, three out
of the four blacks who had to nove did so and the only
person not to do so was Rosa Parks and the driver had
her arrested. So this was the first arrest.

Now there is the |legend that she was just
an ordinary wonman who had gotten tired that day and
ran afoul with the |aw. But in fact Rosa Parks had
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been a long tine activist and she had been planning to
do this. She had not been planning to do it that day
and as | said this was the first arrest that occupi ed.

And in ny view her decision that day was
one of these kind of fascinating and nmysterious
nonents in history in which the system of socia
control that had been in effect and worked effectively
for decades suddenly broke down and her arrest of
course was the catalyst for a defiant, determ ned,
di sciplined novenent led in good part by the city's
bl ack churches and anong the clergymen who joined in
di scussion of what to do after her arrest, and of
course it was dangerous for a black woman to sit in
jail in Mntgonmery, anong those who joined the
di scussion was Martin Luther King Jr.

And the rest as it were was history, but
it is -- not many people really know this. At the
outset of the boycott which turned into a radical,
unflinching challenge to white supremacy, at the
outset, what cane and the group wanted was a very
nodest change. They wanted to go in the direction of
Mobi | e, Al abama whi ch had segregated buses but nobody
had to nove. So they were asking for a nodification
of segregation and the protest really escalated into a
fight for the conplete abolition of segregation only
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after there were two nonths of futile negotiations
with the city which was a tragedy.

And it was as | think probably everybody
here knows during the Montgonery bus boycott that King
first articulated this principle of nonvi ol ent
resi stence which was so integral to the Gvil R ghts
Movenent. And it's also and this is less well known
it wasn't the boycott which lasted for 381 days. It
wasn't the boycott that finally resolved the issue
The city never backed down. It was the Federal Court
order that the racial segregation of the buses had to
be -- It was unconstitutional and it was a decision
affirmed by the Supreme Court in 1956.

But that really doesn't matter that the
boycott itself wasn't successful because, of course,
Reverend King's, Dr. King's, charismatic presence and
his wonderful oratorical skills served to inspire the
nation and King said at the tinme, "There is a new

Negro in the south with a new sense of dignity and

dynasty.” And it was in fact true.
So when | | ooked at these three sentences
in the script, | thought sonething needs to be nore --

Sonet hi ng nore than that needs to be said because this
was such an inportant turning point in Anerican
hi story. That's ny little Rosa Parks. I was
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scribbling this out as | was listening this norning
for a few mnutes and | hope it wasn't a waste of
everybody's tine.

V. STAFF DI RECTOR S REPCRT

VI CE CHAI R THERNSTROM Staff Director's
report. M. Staff Director.

STAFF DI RECTOR DANNENFELSER: Thank you,
Madam Vi ce Chair.

At the outset, | would like to provide
Conmmi ssioners with a status report on our statutory
and briefing reports. The 2008 statutory report on
enforcing religious freedomin prison has been posted
to the Commssion's website. This report has also
been sent to GPO for printing of CDs and hard copies
of the report. The CDs will be sent to every nenber
of Congress within the next ten days along with a
letter that inforns themthat hard copies will be nmade
avai | abl e upon request.

Interrogatories for the 2009 statutory
report have been sent to Comm ssioners for their
coment s. | proposed to extend the period for
coments until noon on Mnday, Decenmber 15, W will
need to extend our internal tinme line for the agencies
to respond accordingly. OCGC and OCRE staff have net
with officials from HUD, FTC and have sone other
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neetings schedul ed. Additional neetings wll be
pursued and we will notify you as they take pl ace.

The racial categorization in the 2010
census conmi ssi oner concurring and di ssenti ng
statenments have been received. W are currently
awaiting a friendly revision to a statenent that has
been a topic of discussion between two conmmi ssioners
of different political parties and a report will then
be ready to go to GPO for printing.

VI CE CHAI R THERNSTROM | promise | wll
get ny act together on that.

STAFF DI RECTOR DANNENFELSER: And there
are two briefing reports that are available for
scheduling and at a certain point one would be the
Educat i onal Ef fectiveness of H storically Black
Colleges and Universities and the Departnent of
Justice Voting Rights Enforced for the 2008 U. S
Presidential Election. O course, the Briefing Report
on Mnorities and Special Education is scheduled for
consi deration at today's neeting.

A draft report on the Inpact of 11l egal
Imm gration on the Wages and Enploynent of Black
Wrkers is under review in the Ofice of the Staff
Director. The Briefing Report on the Provision of the
Suppl emental Education Services under No Child Left
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Behind and another Briefing Report on Title |IX have
been reviewed in the Ofice of the Staff D rector.
Both of these reports have been sent back to the
Ofice of Gvil Ri ghts Eval uation for m nor
nodi fications and are expected back in ny office in a
few days.

The O fice  of Gener al Counsel i's
finalizing the Briefing Report on Covert Wre Tapping
and the War on Terror and | expect that to be sent to
ny office very soon as well. The Briefing Report on
Race and Foster Care and Adoption has received
prelimnary reviewin the Ofice of the Staff Director
and is being sent to the OCRE witer/editor for
further nodification.

A few additional briefing reports are
pending. | anticipate that School Choice, the Bl aine
Amendnents on Anti-Catholicism will be sent to the
Ofice of the Staff Director hopefully by the end of
Decenber. The Report on Discrimnation Against Native
Anericans in Border Towns is being prepared in OCRE.
Its tinmetable has slipped with the focus on the two
statutory reports and we may explore whether to
finalize this report in an abbreviated fashion if it
cannot be conpleted in the near future with the press
of ot her business.
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The Briefing Report on Rel i gi ous

Discrimnation in Prisons and Prisoners' Rights inform
the Statutory Report for 2008. So we plan to issue an
abbreviated report to avoid redundancy on that topic.

And to the OCREs involvenent with the 2009
Statutory Report, the Ofice of Staff Director wll
take the lead in preparing the briefing report on
Increasing Mnority Enrollnment in Science, Engineering
Technology and Mathematics fields in college and
beyond and | expect to receive an initial draft for
review in |ate January.

And regarding the Ofice of the GCeneral
Counsel, we discussed this topic a little earlier.
But clearly the major news in O3 is that David
Bl ackwood has accepted an appointnment as GCeneral
Counsel with the Election Assistance Conm ssion and
will be leaving us on January 2" and |'ve relied on
David's counsel a great deal over the past seven
nmont hs and want to thank himfor the great job he has
done on behal f of the Conm ssi on.

He | eaves very big shoes to fill, but has
established a very solid foundation that | hope we can
buil d upon. We have two talented attorney advisors in
OGC and we will be I ooking to replenish our |egal team
as soon as possi bl e.
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Regarding our website, during the | ast
neeting a nunber of questions were raised about our
ability to nmeasure visits to our website and while we
were awaiting further word from GPO about their
ability to provide us with the information we would
like to receive we have received sonme initial reports.
There were 41,510 visits to the Conm ssion website in
Cctober.  About 16 percent were international visits.
There were 20,906 visitors; 17,557 visited one and
3,349 visited nore than once. The average visits per
visitor was 1.99. There were 194,987 page views, The
average page view per visit was 4.7.

And we've nmade a request to GPO to
retrieve domai n nanmes of users visiting or
downl oadi ng. Qur request has been referred to GPO s
chief privacy officer and we have enphasized to them
that we're not |ooking for individual nanes of people.
We're not trying to capture individual names. W just
want to be able to capture them by whether they are a
menber of Congress or Congressional Ilaw office,
whether it's an educational institution, so we can get
a better idea of the kind of categories of people who
are visiting our website.

VI CE CHAI R THERNSTROM Probably half of
themw || be Comm ssioners.
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STAFF DI RECTOR DANNENFELSER: There wll

be a few of them

Meanwhile the library staff received 87
t el ephone inquiries. In the past nonth, they
conpleted 25 sinple reference requests and perforned
15 research projects of various sizes. An additional
46 research requests were conpleted utilizing
automat ed search services. One hundred and thirty-six
witten requests and 103 enil requests for
publications were received during this period and 259
publications were mailed and 40 different publications
were requested. There were no Congressional requests
for publications this reporting period via emil, but
hopefully they did visit our website as we just noted.

"CGetting Uncle Sam to Enforce Your Gvil
Rights,” "Conpilation of Gvil Rghts Laws" and a
catalog of publications were our nost requested
publications this reporting period and there are
currently 52 requests for publications in process.

The auditors have conpleted their field
work and the agency received a clean audit for the
third straight year. The Budget and Fi nance division
has dissem nated office budgets for FY 09 and has
processed cuts to the budget to match FY "~08 budget
funding level during the period that we are under the
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conti nuing resol ution.

On Novenber 20'", enployees were trained

on the new E-2 Travel Systemthat is to be inplenented

in January 2009 and the regional offices are
continuing to assist state advisory conmttees and
conducting neetings and briefings as well as preparing
reports and we're expecting some SAC packages for
review in the next few weeks and anticipate
rechartering activity to be considered at the January
2009 Conmi ssion neeting and that's ny report.

VI CE CHAI R THERNSTROM Vell, | want to
repeat what | repeated earlier, what | said earlier,
which is that speaking for nyself | wll very nuch
m ss David Bl ackwood's presence at the Comm ssion. |
think he's done superb work here and | hope he's |eft
us in good hands in terns of the Daily, Jack Daily's
suit. But in general he — W are in good shape |
shoul d say.

But in general | think we've been very
very fortunate to have him and | think EAC is very
fortunate to be getting him So, David, thank you.

(Appl ause.)

VI CE CHAI R THERNSTROM  Ckay. Now - -

COW SSI ONER GAZI ANO May | --

VI CE CHAI R THERNSTROM  Yes. |'msorry.
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COW SSI ONER GAZI ANO  Just a question and

brief conment.

STAFF DI RECTOR DANNENFELSER  Sure. Ckay.

COM SSI ONER  GAZI ANO "1l wait until
later in the agenda and naybe after the nmeeting to ask
a followup question or two about the 2009 Statutory
Report.

But | just wanted to -- The first question
is as | understood the issue relating to when we were
going to nove on the HBCU report was that there was an
interest in sone and prelimnary sounded fine to ne to
sort of nerge that with the STEM report and if no
ot her Conmi ssi oner objects, | would request -- | just
understood from your briefing, from your statenent, a
few mnutes ago, that you were taking that in your
office. 1Is it possible that you could accel erate work
on that so that we could do the conbined group work
that sonme of us are interested in or at |east consider
t hat ?

STAFF DI RECTOR DANNENFELSER: Yes. The
purpose of bringing that into ny office, the STEM
report, is to try to accelerate it because we did
perceive that that would be an issue of particular
interest to the Conm ssioners to try to nove al ong.

COW SSI ONER GAZIANO  That's great. |I'm
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glad you're thinking ahead and it doesn't sound like
any ot her Conmm ssi oner objects.

COW SSI ONER  HERI OT: | was going to
endorse that, but | definitely think that those two
reports go together, the STEM and the --

VI CE CHAI R THERNSTROM  Yes. If you could
save the other thing, Comm ssioner GAZIANO, we're
going to | ose Commi ssioner Taylor before too |ong and
I just wonder if we could go back to whatever other
thing you had and go onto the publication of the
report on mnorities and speci al education.

COMM SSI ONER GAZI ANO | yield if | could
finish it alittle later.

VI CE CHAI R THERNSTROM O course, you can
finish it alittle later. Let's just get this out of
the way so we can | et Conmm ssioner Tayl or go.

COMM SSI ONER  MELENDEZ: | have to |eave
too in about another half hour.

VI CE CHAI R THERNSTROM Wl |, he has to --
What tine is it now? M watch has stopped.

STAFF DI RECTOR DANNENFELSER:  2: 20 p. m

VICE CHAI R THERNSTROM [t's 2:20 p.m He
has to leave in less than a half an hour. So let's
get this underway.

VI . PROGRAM PLANNI NG
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( BRI EFI NG REPORT ON M NCRI Tl ES

I N SPECI AL EDUCATI ON)

VI CE CHAIR THERNSTROM So | need to a
notion to approve for the publication along wth any
concurring and dissenting statenents submtted by any
Conmi ssi oner by Decenber 28, 2008, Part A produced by
staff effecting Conmmi ssion and panelists, input on a
briefing held on Decenber 3'® on minorities and speci al
education, Part A as distributed in draft form to
Conmi ssi oners on Decenber 4'" contained in briefing
overview and summary of the issue why the Conm ssion
chose to conduct this briefing, a summary of the
proceedi ng consisting of a synapses of the panelists'
oral statenments during briefing and synapsis of the
guestion and answer sessions and copies of the
panelists' witten statements. Yes?

COW SSI ONER  MELENDEZ: | still had a
guestion on the Staff Director's report.

COMM SSI ONER  HERI OT: Reserve that until
after.

VI CE CHAIR THERNSTROM Could you just
reserve that because we have ten mnutes here to get
this out the door?

COW SSI ONER GAZI ANO. So noved.

COW SSI ONER HERI OT: So noved for the --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54
COW SS| ONER GAZI ANO So noved for the

Part A.

VI CE CHAI R THERNSTROM  Part A

COMM SSI ONER  GAZI ANO Part A of the
report.

VI CE CHAIR THERNSTROM  Any di scussion on
t hat ?

(No audi bl e response.)

Can we get a vote on Part A? Al in favor
aye.

(Chorus of ayes.)

Anybody opposed?

(No audi bl e response.)

kay. Part A is approved.

So Part B. As distributed in draft form
the Comm ssioners on Decenber 4 contains the
Comm ssi oners' findings and recomendati ons.

COW SSI ONER HERI OT: | have a notion on
t hat .

VI CE CHAIR THERNSTROM And that's --

COMM SSI ONER HERI OT: | think it mght be
different fromwhat you have.

COW SSI ONER  GAZI ANO Just ask for a
notion with respect to --

VICE CHAIR THERNSTROM  Yes. Can we have
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a notion with respect to Part B?

COW SSI ONER  HERI OT: | nove that we do
not publish Part B.

VI CE CHAI R THERNSTROM | never know. One
of these days that | |earn procedure but | never have.
Can that just supersede any --

COW SSI ONER GAZI ANO: That's the noti on.

COW SSI ONER HERI OT: That's the notion.
That's why | wanted to nake a noti on.

COW SSI ONER GAZI ANO  That's perfect.

VICE CHAIR THERNSTROM Ckay. That's
fine. | wll second that. So now the notion on the
table --

COW SSI ONER HERIOT: | can speak to it on
the record here.

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER HERI OT:  That | | ooked at the
recoormendations and | felt that on the whole they
really were not that significant. | disagreed with a
nunber of them and it really seenms to me that the
briefing report speaks for itself and that the
findings and recommendations for this particular
report did not add nuch or did not add anything of
significance. That's why | thought it mght be better
simply to publish it for what it's worth. There is a
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ot of conflicting evidence in the actual report and
we're not really in a position to resolve all of that
and the part that we can resolve doesn't really need
resol ution because people would agree that all the
evi dence goes in one particular direction.

VI CE CHAI R THERNSTROM So the notion on
the floor in case anybody is confused and | know,
Conmi ssioner Melendez, you were talking to your
assistant at the tine is sinply to accept Part A W
already have voted on that and to vote down -- and
Part A would include any separate statenents that
Conmi ssioners want to submt on the report and | have
already submtted a separate statenent in fact but
woul d sinply --

But in voting down Part B we would be
elimnating the recommendati ons and findi ngs which are
al ways a matter of controversy or alnost always. So
does anybody have any further discussion on that
because I'm frankly ready to vote on that.

COMM SSI ONER  GAZI ANO. Just very briefly
to give one exanpl e.

VI CE CHAI R THERNSTROM  Yes.

COMM SSI ONER GAZI ANO. I'"'m at a
di sadvant age because | wasn't on the Comm ssion during
t he hearing. So | couldn't even ask questions or
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evaluate the witnesses. But the recommendations, the
draft recomendations, seem kind of mlk toast, but
sone of the findings bother ne. Just one exanple at
the end of Proposed Finding 1, "m stakes in placenent
occur wth equal frequency regardless of race or
ethnicity.” But | think we had conflicting testinony
on that.

VI CE CHAI R THERNSTROM W di d.

COMM SSI ONER  GAZI ANO And Assi st ant
Secretary of Education Mnroe, for exanple, spoke that
while it was getting a little better, she thought the

m stakes in placenment were not of equal frequency.

So that was just one of the reasons why | was going to
abstain if the rest of you all want it. But | would
support the nmotion on the table right, on the floor
ri ght, now because | do have sone questions.

These are the appropriate things that we
m ght be able to find if we had data in addition to,
if we did a serious analysis. Sonme of the wi tnesses
by the way |ike Secretary Mnroe testified regarding
some dat a. But unless we are going to reevaluate
those studies | would have felt unconfortable voting
on them | just wanted the record to be clear that it
wasn't -- that that was the type of thing that | had a
little bit of disconfort.
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VICE CHAIR THERNSTROM R ght. And |

don't think we need an extended di scussion on this.

COMM SSI ONER GAZI ANC: No.

VI CE CHAIR THERNSTROM | suspect that
there is no disagreenent here, that we can sinply go
with Part A

COW SSI ONER HERI OT:  Just to know for the
record that | think Part A is genuinely useful.

COW SSI ONER TAYLOR  Yes, let ne say that
as well. | amvery pleased with Part A and | think it
hi ghlights the benefits of the No Child Left Behind in
terms of bringing issues to the surface that in the
past have been ignored and the over representation
issue is one that to nme requires one to ask whether or
not you believe that African Anmericans, Hi spanics,
people are over represented by virtue of |l|ack of
intellectual ability or capacity or whether there is
sonmething systemic and that's an inportant question
t hat people have been going for years and | hope this
report forces people to face it.

VI CE CHAIR THERNSTROM  Good. Do we need
nore di scussion on this or can we take a vote?

(No audi bl e response.)

Ckay. Al in favor sinply cutting Part B
fromthis report and letting it go out the door with
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however Conmi ssioners concurrences and dissents that
wi Il be due on Decenmber 28'". Al in favor of doing it
pl ease say aye.

(Chorus of ayes.)

Are there any nays here?

(No audi bl e response.)

There is an unani nous decision that this
report may be done and out the door on Decenber 28'"
when the Staff Director has received the last of the
separate concurrences and dissents if any cone in.

STAFF DI RECTOR DANNENFELSER  Ckay.

VI CE CHAI R THERNSTROM A done deal .

STAFF DI RECTOR DANNENFELSER: Thank you
all.

VI CE CHAIR THERNSTROM  And now we can Qo
back to both Conmm ssioner Melendez and Conm ssioner
Gazi ano. | think Conm ssioner Gaziano had the floor
and then we'll turn to you, Comm ssioner Ml endez.

COW SSI ONER GAZI ANO My addi ti onal point
was very brief and maybe if we can't keep Conm ssioner
Melendez | can follow up on ny statutory report
guestions afterward, but | thank you for giving us
some tinme now

| just wanted to thank you for follow ng
up on the website information, commend you for getting
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as much information as you did in the first nonth
But | want to comment on that a little bit and also
make one request.

["m not surprised that conpared to the 40
different publications that were sent out and the 259
requests we received that it was 194,987 page views in
the sane period. This is just the way nost people
access that information. They may want a handy dandy
bound copy of sonething and | hope that they request
it. But again that there were over 20,000, close to
21,000, individual viewers, several of who returning,
does speak a lot to how people are wusing our
i nf ormati on.

My two other possible requests besides
that which you' ve already undertaken is that you
provide the top three for the witten requests. | f
it's possible to find that out 1'd want to know what
our nost popul ar downl oads are. It mght be ny bio or
nmy picture. There may be teenage girls who are
downl oading ny picture for their dartboard, but I
don't know.

VI CE CHAI R THERNSTROM | think you shoul d
put it up on Facebook and that way it would --

COW SSI ONER GAZI ANO  They may create it
on their own and the nost popular page view is a
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separate statistic or top three or whatever because
that may be a little bit different. Again whether the
technol ogy that we have allows it is just one of the
guestions. You could tell us and naybe we could get
it. Mybe there are privacy issues, but | would hope
they're not privacy issues just in what are the top
three things, top three page views, or top three
downl oads.

STAFF DI RECTOR DANNENFELSER: [ woul dn't
think there would be any issue there. | think the
only issue was you get into identifying individuals.

COW SSI ONER GAZI ANO Ckay. Thank you.

VICE CHAIR THERNSTROM  Anything?  Yes,
Comm ssi oner Mel endez, you did have sonet hing el se.

COW SSI ONER MELENDEZ:  Yes. Martin, were
there any inquiries about from the Presidential
transition team to the Gvil Rights Ofice on
anyt hi ng?

STAFF DI RECTOR DANNENFELSER Very nmany.
We had nunerous neetings with the transition team

VI CE CHAIR THERNSTROM Wl |, one nenber,
right? Was there nore than one nenber?

STAFF DI RECTOR DANNENFELSER There were
two in particular. There were a few nore here, but
there was the one nenber who was the |ead nenber who
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was here today in the audience and he nmet with nmany of
the senior staff and there was another individual who
interviewed the staff that he did not. So virtually
every staff menber was interviewed and these regiona
people | believe they were contacted by phone because
we had numerous requests for docunents and we did --
as far as | can tell we supplied all the informtion
t hat was request ed.

COMM SSI ONER MELENDEZ: The ot her
guestion, as far as charters, which ones wll we
expect at the next business neeting or will there any?

STAFF DI RECTOR DANNENFELSER  The one t hat
is nost likely is lahoma and there was sone
possibility | believe with New Jersey, California,
Arizona, but those we're going to look a little closer
to see. But Cklahoma is the one that seens to be the
cl osest to being ready.

COMM SSI ONER  MELENDEZ: And then finally
the issue on conbining reports, was that discussed
before because it's the first time |'ve heard about
it?

VI CE CHAIR THERNSTROM Yes, there was
di scussion for the STEM

COM SSI ONER HERI OT: The STEM and HBCU.

VICE CHAIR THERNSTROM Yes. It was
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di scussed before, wasn't it?

COMM SSI ONER  MVELENDEZ: | don't know. I
haven't heard. | could ask Mchael, but | don't
remenber us discussing about conbining reports and ny
concern would be that there are sonme other reports
that are still in the pipeline. | hate to see reports
junping over things like --

VI CE CHAI R THERNSTROM | understand that.
That's perfectly reasonabl e.

STAFF DI RECTOR DANNENFELSER: Vell, I'm
hopeful on these ones that are pretty far down the
track that we will be able to just do the final steps
with those and then get them noving along so that
they're ready for the Comm ssioners' consideration.
There are a few of themthat | noted that may take a
l[ittle |longer than the others, but we can address sone
i ndi vidual reports if you'd like to.

COW SSI ONER MELENDEZ: Ckay. Because |
know the discrimnation against Native Anericans and
border towns is |ong overdue, too.

VI CE CHAI R THERNSTROM  Ri ght .

STAFF DI RECTOR DANNENFELSER:  Yes.

COW SSI ONER  MELENDEZ: | didn't know
where we were.

STAFF DI RECTOR DANNENFELSER:  That's bei ng
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worked on in OCRE. | haven't seen the draft of it yet
and | don't believe it's been sent to the office
director but that's one I'll be interested to see

where that stands and whether we do it in a full sense
like we do wth nost reports or whether we do
sonething like an executive summary and perhaps
findings without as detailed a wite-up. But | do
want to get a look at what's been done so far and |
expect to see sonething comng down probably wthin
the next nonth or so to get a better idea of where
t hat stands.

COMM SSI ONER MELENDEZ: If you could
report on it at the next business neeting where we
stand on it. Thank you.

STAFF DI RECTOR DANNENFELSER: Yes. Right.

VI CE CHAI R THERNSTROM I's there anything
el se that we need to discuss before | ask for a notion
to adj ourn?

COMM SSI ONER  GAZI ANO | suppose if you
think the tinme line needs to be addressed in Iight of
where we are with the interrogatories.

STAFF DI RECTOR DANNENFELSER | nean the
nost --

COW SSI ONER GAZIANO  If you could let us
know as soon as possi bl e.
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STAFF DI RECTOR DANNENFELSER: The nost

direct thing is with the agencies thenselves when we
were saying that we ask them to respond within 30
days. So if we get these out on Mnday, if
Conmi ssioners respond by noon on Mnday and there's
what ever changes are r ecomended or can be
i ncorporated on Monday, we can get them out Monday.
Then we woul d be 30 days fromthat point as opposed to
30 days from Decenber 1°.

COW SSI ONER GAZI ANO Ckay.

STAFF DI RECTOR DANNENFELSER: So we have
to factor that in.

COMM SSI ONER  MELENDEZ: A questi on. As
far as conbining reports, is that sonething we should
put on the next business neeting to formally nmake a
decision? | know M chael probably doesn't know about
this either. So | think we need to soneway meke a

decision whether to conbine those formally in a

nmeet i ng.

COW SSI ONER GAZI ANO: | woul d assune t hat
we woul d. | don't remenber where | first heard the
suggestion. | thought primarily it nmade sense to ne.

COW SSI ONER MELENDEZ:  Yes.
COW SSI ONER GAZI ANO And so obviously we
woul d have to vote on that.
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COW SSI ONER MELENDEZ:  Yes, put it in the

next neeting or sonething.

COMM SSI ONER  HERI OT: W don't think we
have vote on it at the next neeting.

COW SSI ONER GAZI ANO  Yes. | don't know.

STAFF DI RECTOR DANNENFELSER: | think his
guestion is vote on whether to conbine them

COMM SSI ONER MELENDEZ:  Yes.

STAFF DI RECTOR DANNENFELSER: And then at
that point if the vote was to conbi ne then there would
be a vote on the package.

VI CE CHAI R THERNSTROM Yes. W need to
have --

COW SSI ONER HERI OT: W can't vote on the
package at the next neeting because they're not ready.
What I'msaying is we wouldn't have to vote to conbi ne
themuntil you're ready to conbi ne them

VI CE CHAI R THERNSTROM No. W don't want
them to go ahead and conbine them w thout a go-ahead

fromthe Comm ssion, do we?

COMM SSI ONER HERI OT: | don't know.  Just
sinply conbine. I'mnot sure if that is --

STAFF DI RECTOR DANNENFELSER: | don't
know. It's just what's been articulated here. I

guess he's suggesting he's not entirely clear on what
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t hat proposal is.

VI CE CHAI R THERNSTROM |"ve just been --
Lenore has just said to ne nobody knows what this word
"comnbi nati on"” neans here. Is this an entirely new
docunment to be witten that conbines the two? That's
a lot of additional staff work and then we have to
argui ng about exactly the |anguage that we cone up
with on these.

COMM SSI ONER HERI OT: I t hought the
suggestion was sinply we're going to have two reports
to rel ease at the sane tine.

VI CE CHAI R THERNSTROM  Back to back.

COW SSI ONER HERI OT:  Approve them on the
same day. Release them on the sane day. That's how
we can do it.

VI CE CHAI R THERNSTROM  (Ckay. That seens
fair.

STAFF DI RECTCR DANNENFELSER: I  wasn't
clear about conbining two into one report or two
separate reports.

COMM SSI ONER  HERI OT: Have two separate
reports and just rel ease them

VI CE CHAI R THERNSTROM Al right. Nobody
under st ood t hat but you.

COW SSI ONER HERI OT: Maybe other people
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under st ood t hat .

VI CE CHAI R THERNSTROM Wl |, | just got a
ook fromhim Lenore just said all that this neans.
| didn't understand that.

COW SSI ONER HERI OT:  Fant asti c.

VI CE CHAI R THERNSTROM Maybe sone ot her
peopl e did.

M5. OSTROABKY: May | say sonething? |
don't nean to drag this out. But since I'mgoing to
be witing the STEM report, it would be so helpful to
know whether |1'm going to be witing both them over
agai n.

COMM SSI ONER  HERI OT: Do you want copy
because | don't have a copy of that.

VI CE CHAIR THERNSTROM Wait a mnute.
W're not witing both of them over again. I's that
correct?

COW SSI ONER HERI OT: | woul d be shocked.

STAFF DI RECTCR DANNENFELSER: HBCU has
been drafted.

VI CE CHAI R THERNSTROM  Yes.

STAFF DI RECTOR DANNENFELSER: So that's
right. GCkay.

VICE CHAIR THERNSTROM So we're just
getting docunents that are related out the door at the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

sane tine.
COW SSI ONER HERI OT:  Yes. That's right.
VI CE CHAI R THERNSTROM Al right. That
makes things fairly sinple. Ri ght, Conm ssi oner
Mel endez?

COW SS| ONER  MELENDEZ: Yes. It's a
little clearer now.

VI CE CHAIR THERNSTROM  Nobody can obj ect

to that.

COW SSI ONER  GAZI ANO It makes sense to
ne.

VI CE CHAI R THERNSTROM  Just got a date on
which both of them are out the door. How about we
adjourn the neeting? Anybody object? | nove that we

adjourn this neeting.

STAFF DI RECTOR DANNENFELSER: Do anyt hi ng
nore? | was going to follow up later. Do you have
any nore? Do you or David have any nore to tell us on
where we are on the statutory report?

VI . PROGRAM PLANNI NG
(UPDATE ON STATUS OF 2009 STATUTORY REPORT)

STAFF DI RECTOR DANNENFELSER: David and
Bob Lerner are nenbers of both the offices have had
some neetings with agencies. W could ask one or both
of themto provide an update on those neetings if that
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woul d be hel pful.

COW SSI ONER  HERI OT: Yes, | think that
woul d be.

STAFF DI RECTOR DANNENFELSER: They are
both going to come forward.

MR BLACKWOCD: For the record, this is
Davi d Bl ackwood. VW have net with HUD, G nnie Me,
FTC. In fact we nmet with FTC yest erday.

MR LERNER  You nean Freddi e Mac.

MR, BLACKWOOD: Freddie Mac, |'m sorry.
Those have been very informative about the scope.
From ny own perspective, it has given us a feel for
where we can head into the report. At the sane tine,
it gives you a feeling too of there's a fire hose of
information out there and we have to decide how we're
going to direct that and use it. That was one of ny
concerns frankly, internal concerns, as | heard the
i nf ormati on.

That said at |east from ny perspective
there's a great deal of reassurance that nost of this
information is going to be public information and that
there is a great deal of it out there.

MR. LERNER  This is Bob Lerner. This is
the Staff Director for OCRE. W' ve sent letters to
get a contact from 11 different agencies. W' ve
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gotten responses from all but four and we've nade
appoi ntnents or wll have shortly mnade appointnents
with seven. W have indeed net as David has said with
Freddie. W have net with the FTC.  Next week we're
going to nmeet with FHFA and with the Ofice of the
Conptroller of the Currency. W have also talked to
the Fed and we're expecting to be able to neet with
themin the first week of the year.

These appointnments and neetings have been
very helpful because we've gotten a sense of the
perspectives of the agencies on the tasks that are
rel evant to what we're doing and in many cases offered
to help us find docunents and find stuff that we're
| ooking for. So | believe it's been very fruitful and
we ought to be able to wap this part of it fairly
qui ckly.

One of the useful things about the
context, let me just give one exanple, our original
letter, our original interrogatory, was sent to the
Treasury Departnent. But upon inquiry we discovered
that the Treasury Departnent really doesn't have nuch
say over its two components, the Ofice of Thrift
Supervision and the Ofice of the Conptroller of the
Currency. They really operate as independent entities
even though they're official rubric.
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So in fact we wound up redirecting our
inquiries to those two conponents of the agency. They
really do operate nore or |ess independently and that
was very helpful if nothing el se because it woul d save
a lot of time when we sent out an interrogatory and
also it's helpful because we're going to nmeet wth
them and already with the phone conversations that
I"ve had learned a |ot about how they enforce the
Community Reinvestnent Act, learned a |ot about how
they nmake referrals to Justice and to HUD on fair
lending matters and things like that. And in the case
of the Fed, we have very interesting discussions about
sone of the data that they have collected for sone of
the ones we hope to get a hold of and they're going to
make a special presentation for us about that
particular point. That's what | would |ike to add to
this.

COM SSI ONER - GAZI ANO | know that the
interrogatories also have docunent requests, but |
assunme these are cooperative neetings and cooperative
agenci es. Have you begun the downl oad of the data?

MR, LERNER  Yes.

COW SSI ONER GAZI ANO | hope that you can
make up for tinme on the schedule and obviously if the
schedul e needs to be adjusted sonmewhat on sone things
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that's fine but there is so nmuch work to do that |
hope that you're adjusting it in other ways so that we
can still get the draft early on and we can provide
the right kind of guidance. So if you don't mnd ne
asking right now, what kind of databases do you think
are going to be nore productive, when you do think in
answering the questions that we want to be answered
and when do you think you all would have themto start
anal yzi ng t henf®

MR,  LERNER: It depends. | assune,
Conmi ssi oner Gazi ano, when you say databases you nean
information from docunents as well as actual
guantitative datasets or sonething.

COMM SSI ONER GAZI ANO.  Correct .

MR, LERNER: So in terns of the docunent
i nformation for docunent s we' ve al r eady been
downl oading, quite a few from any nunber of these
agenci es, we've established a part, a section, on our
what's called our LCRE share drive which | believe you
fol ks have access to. I'mnot sure. So we're trying
to actually share all of those.

One of the advantages and disadvantages
about a topic that's current is there's a good deal of
information and | guess sone of that nmay be
m sinformation on this subject. So we have actually
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conpiled a huge nunber of docunents and we've got
requests, informal requests, to sone of these agencies
to help us get nore. But they pointed us to their
Congressi onal testinony. They pointed us to GAO
studi es that have been done about either fair |ending
that's relevant to nortgage |ending discrimnation.
They' ve been extraordinarily hel pful.

In addition, we could downl oad basically
statutes and regulations as well. That's the
i nformational dunp as opposed to the data. Do you --

COW SSI ONER  GAZI ANO The dataset |'m
just a teeny bit nore interested in. There was a Fed
study that was highlighted for the briefing paper.

MR LERNER Right.

COW SSI ONER GAZI ANO: Are there datasets
associated with that?

MR, LERNER Yes. There's a Fed study
that was a part of a study conm ssion by Congress in
2003 jointly with the Federal Trade Conm ssion. The
Fed study was designed to do a study, what | would
call a validity study of credit scoring as it's used
in evaluating credit and the validity study in part
was determ ned whether there is in fact racial bias in
such scoring and the Fed engaged in extraordinary
effort to conpile a dataset that | don't believe exist
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anywhere and they published this report although ny

own personal opinion is, and I'm a trained
statistician, this is a very difficult report to read.
If they were actually going to expect sending it to
Congress with the expectation that anybody would read

it even if they had the tine to read it --

VICE CHAIR THERNSTROM I''m shocked to
hear this.

MR.  LERNER I"'m sorry, Madam Vice
Chairman. Al I'mdoing is reporting ny inpression.

VI CE CHAIR THERNSTROM  And that woul d be
accurate and Congress is --

MR, LERNER But it's a very interesting
report because that bears on one of the centra
contentions in ny view on this whole business of
nortgage |lending discrimnation. |In other words, it's
easy to conpile information about disparities which
would get ne -- | don't want to go too far off the
field to answer your point. But one of the datasets
we expect to be getting is called HVDA, Hone Mortgage
D sclosure Act data, which is a dataset collected by
the, I"'msorry, | apologize for throwi ng out acronyns,
the FFIEC agencies which is the counsel of financial
agencies that enforces a comunity reinvestnent Act
and it includes the FED, the OCC, OIS and the FD C and
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that's a dataset that does not -- The HVDA data which

is one that we're going to take a quick ook at is one
that does not have certain kinds of |oan information
in terms of loan-to-value information and nore
inmportantly it doesn't have credit score information
which is decisive in approval or rejection for the
loans and that tends to make it very limted in ny
view, in nmy opinion, as a way of considering
discrimnation for those disparities.

Cetting back to the Fed study, I'm sorry
to take up a long about route like this, the Fed study
has this data and they' ve agreed to give us a two hour
presentation about how to do it. W told them we
either want it or we want themto do runs for us from
it which in many ways woul d be preferable because in
the interest of tine if they're willing to do all the
runs we want, that would be great and even sone of the
re-packaging, sone of the things that are already in
the report, will do very nicely because in ny view (a)
it's inportant to what we're doing and (b) this is not
a study that was goi ng on.

| have to be honest. Before we started
working on this, | was not famliar with this dataset.
But | think it's extrenely valuable and it allows us
to explore a little bit this whole notion of credit
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scor es. | don't know if that helps, Conm ssioner
GAZI ANO,

COMM SSI ONER  GAZI ANO. No, it definitely
does. Wat kind of tinme frane do you think?

MR,  LERNER Vell, we're going to neet
with themthe week of January 5'.

COW SSI ONER GAZI ANO  Ckay.

MR. LERNER | nean | pressed them pretty
hard to try to neet with them next week. They kept
saying, "Wll, we have enployees with use or |ose
| eave” which as you may or may not know that there's a
certain limt on civil service enployees |eave that
they're able to carry over from one year to the next
and therefore they have to use it or they lose it and
| think it's understood in many agencies that you |et
themuse it instead of losing it.

But from ny perspective the problem with
the scheduling is there is a ot of people who are not
her e. W have that at our agency, too. The Staff
Director can say nore about that, but | know at |east
one menber of ny staff is going to be going out after
Tuesday of this week and she's not going to be back
until after the New Year. So that was the problem |
pressed them hard on it, but they prom sed they would
give us an extensive presentation on that dataset on
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the view of the Community Reinvestnment Act in which
they take a position that the Comunity Rei nvestnent
Act does not have any contribution, did not nake any
contribution, to the nortgage crisis and |'m anxious
to hear their discussion of that and they also are
going to discuss with us how they enforce it, how they
make referrals and topics of that sort and that wll
be very hel pful and we put it altogether.

MR BLACKWOOD: There's one matter | woul d
like to bring up fromthe FTC yesterday and we nmay run
into this with other agencies. Their staff attorneys
basically told if we send a set of  fornal
interrogatories over there they will escalate that and
that will have to be voted on by the Comm ssioners and
they made it quite clear they wll be tied down
bureaucratically and we expect very expansive answers.
At the sane tinme, they nmade a counter offer of work
with us informally and we'll give you just about
anything you're | ooking for public information.

They understand our need. At sone poi nt
we will need answers to interrogatories. So | would
say to you contrary to our regular plan is what |
woul d suggest is we've worked with staff. They have
given us the assurances that they will work with us to
provide the information on an informal basis and neet
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with us to discuss it and then we sent the
interrogatories towards the end. That's normally not
sonething I would suggest but | think that would work
out in that particul ar case.

MR LERNER | would like to endorse that
comment. W haven't had a chance to discuss it, but I
agree conpl etely.

VI CE CHAI R THERNSTROM That is a very
interesting point and | just wonder how often that
where it's true nore often than we have understood in
t he past.

MR, BLACKWOOD: Possi bly, except this one,
they made it quite clear sonething formal, |egalistic,
gets the attention of the Conmm ssioners and has to be
vetted multiple tinmes. Wereas talking, as |ong as we
keep it on public information basis, they'll be glad
to give it to us. They want us off their radar screen
and they were trying to be helpful in mnd to give us
t he information.

VI CE CHAI R THERNSTROM Right. O course,
that could be true of other agencies as well. | nean
it's extrenely interesting to ne.

MR LERNER | would just -- |'m sorry.
Go ahead.

MR BLACKWOOD: Part of the reason
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believed that it's always helpful to talk with the

agencies is we get a lot nore information talking with
t hem | got sone criticismtwo years ago that "Cee,
the interrogatories to DQJ went out later than they
should of." Vell, that's because we had several
neet i ngs bef or ehand.

VI CE CHAI R THERNSTROM  Yes.

MR BLACKWOCD: | found that nuch nore
hel pful. But | understand why others woul d not.

COW SSI ONER  GAZI ANO I"m not surprised
with that, but I'm in sone sense endorsing part of
t hat . W have to leave sonething to Staff Director

and your all's judgnent as long as we are going to get
some very inportant material that wll answer the
basic questions that we expect the Commi ssion to be
able to answer. And so obviously I may ask a few
guestions before informally of you all to understand
this wthout keeping Conm ssioner Ml endez. But
certainly by our January 16 neeting if you've already
nmnet with the Fed and they've given you and you tell
them that we want to know tinelines and deadlines so
that we know and then as far as them having do runs
and you doing runs, you need to explain to nme what
assurances you have that we can nmake adequate findings
out on that. But that's another matter that I'd |ike
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to hear nore about and I'd trust your judgnent. At
| east fromny standpoint | would.

MR, LERNER Well, it's nostly an issue of
practicality. If they're willing to do it and we only
tal ked about it in general terns and they haven't
conmtted thenselves to us. By the way, this is one
case where we mght very well need to send fornal
interrogatories because this is a fairly substantial
request. The virtue of their doing it as an
alternative, they're giving us the dataset, is speed,
is convenience, if they're cooperative and they're
going to do what we ask them to do. It should be
fairly easy. By not having to do the runs, staff can
be doing other things. W can wite it out.

On the other hand, if they're not
cooperative, then we would have to do this ourselves
and we couldn't expect them -- it depends on the
nature of the relationship we have. So far it's been
very cooperative. That was the reason | suggested it
as an alternative.

COMM SSI ONER GAZI ANO  Assum ng they were
willing to do sone of the runs you' d have to be able
to assure us that it was done in the right way.
That's ny ot her question.

MR LERNER  Ckay.
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COW SSI ONER  GAZI ANO And we can talk

about that later.

MR LERNER That's true

COW SSI ONER  GAZI ANO W can tal k about
that later. Just one.

MR. LERNER  Well, we woul d probably check
out the code and get a code book and check out the
dataset and | would assume this is stuff that 1 or
menbers of ny staff could have done ourselves and we
would go over it and nmake sure we're getting what
we're prom sed. My staff and | have had a l|ot of
experience with this sort of data and dealing wth
institutions in this sort of way and we woul d expect
that they would do what we asked themto do or if they
can't do it for reasons of privacy then we can spell
that out too

That's the other virtue for us in terns of
getting nore information we would need from them is

they wouldn't have to worry about Privacy Act type

vi ol ati ons. This is a very sensitive dataset of
course and we would want to protect that. On the
ot her hand, we would want the information. | think we

can get it that way.
| mean | can't, Comm ssioner GAZI ANO, give
you a definite answer until we actually have a chance
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to sit down and neet with them and get a sense of what
this is like and as | said if that doesn't work, if
they are not willing to do it, then I would recomend
going through the interrogatory route and getting it
that way. | believe they would have to turn over sone
of it to us no matter what. It's just that it would
be a mtter of speed and efficiency from ny
perspective. Yes, and | would insist that we get the
information that we're |ooking for, some of the ones,
things that | had described and some of the things
that were discussed in the concept paper

I think in itself that wuld be a
contribution of our report because as | said | don't
bel i eve even has heard of this study or knows about it

or even if they have they probably can't read it or

make sense of it | nust say. | was kind of surprised
when | worked through it. |'ma trained statistician.
| can read it pretty well, but | wouldn't call it

accessi bl e.

COW SSI ONER  GAZI ANO Ckay. And wth
some agencies unless -- | don't know You m ght be
able to deliver the interrogatory and then negotiate
sonet hing sort of it.

MR. BLACKWOOD: Every neeting we have had
I've nmade it clear (1) we'd appreciate no gane
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playing, that this isn't litigation, that we have
unlimted nunber of interrogatories, all in a very
friendly way, of course, but (2) that | would expect
t heir hel p. If they thought sonething was wong or
we've worded it wong not to play a gane and wait 30
days and give ne a technical answer but to tell us.
That we'll go away a lot faster if everybody
cooperates, tells us what information is out there and
also that we wll negotiate absolutely issues of
privacy. That's open-ended. But | think we're
getting good feedback, too, that people want to
cooperate with us because they don't -- they want to
be able to give us the informati on and have us end our
oversi ght .

MR. LERNER David, can | add one nore
point which is that sonme of the agencies | believe
would like a chance to get sone of their views and
practices on record and | pointed out this is a chance
for you to do that. |'mnot saying it's not going to
be edited or it's not going to be comment enough from
the Comm ssioner's point of view  But nonethel ess by
giving us, by cooperating with us fully and directly,
we don't have to wite a report that says, "Well, we
asked Departnent X sonething like this and then they
didn't reply. So you can draw whatever concl usions
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you want, to the fact they didn't respond.” This way

this gives them a chance to basically show good faith

effort.
Vi1. ADIOURN
VI CE CHAIR THERNSTROM | would love to go
hone. I"d like to make a notion that we adjourn the

neeting. Do | have a second?
COW SSI ONER KI RSANOW  Second.
VI CE CHAIR THERNSTROM Al in favor?
(Chorus of ayes.)
VICE CHAIR THERNSTROM No dissents |
hope. Thank you everybody. Of the record.
(Wher eupon, the above-entitled matter was

concl uded at 3:00 p.m)
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