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PROCEEDTINGS
9:00 a.m.

CHAIR LHAMON: This briefing of the
U.S. Commission on Civil Rights comes to order at
9:00 a.m. on November 15, 2019 and takes place at
the Commission headgquarters at 1331 Pennsylvania
Ave., NW, Suite 1150, Washington, DC 20425.

I'm Chair Catherine Lhamon.
Commissioners present 1in addition to me are Vice
Chair Timmons-Goodson, Commissioner Adegbile,
Commissioner Heriot, Commissioner Kirsanow,
Commissioner Kladney, and Commissioner Narasaki.
On the phone, Commissioner Yaki, I heard you. Will
you confirm that you are present.

COMMISSIONER YAKT: I am.

CHATR LHAMON: Thank vyou. A qgquorum of
the commissioners is present.

Will the Court Reporter confirm for the
record that you are present. Will you confirm for
the record that you are --

COURT REPORTER: Yes.

CHATIR LHAMON: Thank vyou. And Mr.
Staff Director, will you confirm for the record
that you are present.

MR. MORALES: I am present.
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I. INTRODUCTORY REMARKS:
CHAIR CATHERINE E. LHAMON
CHAIR LHAMON: Thank vyou. I welcome
everyone to our briefing today, titled Subminimum
Wages, Impacts on the Civil Rights of People with
Disabilities. In today's briefing, the Commission
examines the exemption under the Fair Labor
Standards Act, known as the 14 (c) waiver program.

Commissioner Yaki, I think that we're
hearing some feedback from you on the phone, if you
don't mind muting.

The 14 (c) waiver program allows
employers to pay less than the minimum wage to
individuals with disabilities under certain
employment conditions. Today we will hear from
members of Congress, federal government officials,
academic and legal experts, and advocates.

Panel One will focus on the federal
government's role with respect to these issues.
Panel Two will focus on data regarding subminimum
wages and competitive integrative employment.
Panel Three will focus on the nature of the
existing 14 (c) programs, after which we will hear
remarks from Governor Tom Ridge, Chairman of the

National Organization on Disability.
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And after a lunch break, Panel Four
will focus on transitioning from 14(c) programs.
And Panel Five will focus on reforms to the 14 (c)
program at the federal level. The day will
conclude with an open public comment session during
which the Commission will hear from members of the
public who wish to present additional information
to the Commission.

I thank all who Jjoin us today to focus
on this critical topic. Your views help us to
fulfill our mission to be the nation's eyes and
ears on civil rights.

I now turn to Commissioner Dave
Kladney, who leads this investigation for the
Commission.

COMMISSIONER KLADNEY: Thank you, Madam
Chair, and many thanks to our staff for pulling
this briefing together today. I also wish to thank
our distinguished panelists and the public, who
will be giving their time and expertise today.

I also wish to thank my Special
Assistant, Amy Royce, for all her research on this
subject in preparation for today's briefing. As
usual, it was excellent work.

Subminimum wage paid to people with
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disabilities 1in programs they operate under the
critical issues for many -- are critical issues for
many people with disabilities and their families.
It is an area where people react strongly because
the qguestion of how people structure their time,
their livelihood, and their lives are at stake.

We are committed to gathering as much
information as we can to understand the deep and
important ways this program has affected people and
continues to affect people.

When the Workforce Innovation
Opportunity Act was passed in 2014, it created
important requirements for employers and service
providers. It attempts to make subminimum wage
employment not the first choice for people with
disabilities, but rather give them an opportunity
to succeed in competitive employment.

Significant questions remain about
whether these requirements are sufficient to reach
that goal, or if more changes are necessary. 14 (c)
is one of the few laws left on the books that in
its text allows discrimination against people with
disabilities. Our Jjob as the Civil Rights
Commission 1is to wunderstand why this provision

remains 1in the law and whether it 1s consistent
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with our civil rights values as a country.

I personally have learned a great deal
since we Dbegan work on this project and deeply
appreciate the people here today who inform us on
the 14 (c) program, 1its impact on peoples with
disabilities, and how ©policymakers <can better
protect the civil rights of people with
disabilities.

As an organization with many different
areas under our Jurisdiction, I appreciate the
opportunity for us to explore this area of
disability rights and to document the experiences
of people with the program.

It is wvitally important to respect
people with disabilities as full members of
society. We should listen to how we can raise our
expectations of their true potential and align
government policies accordingly. Our aim should
not be to leave people behind. I look forward to

our briefing today and the report we will publish.

Thank you.

CHAIR LHAMON: Thank you, Commissioner
Kladney. I will now turn us to begin our briefing
with a few housekeeping items. I echo Commissioner

Kladney's deep thanks to the Commission staff who
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researched and brought today's briefing to being,
including our expert team who have worked on
logistics. I also thank Staff Director Morales for
his leadership.

I caution all speakers, including our
Commissioners, to refrain from speaking over each
other for ease of transcription and to allow for
sign language translation, which 1is to my right.
For any individuals who might need to view sign
language translation, there are seats available in
clear view.

I ask everyone present to please
silence your phones and not to take flash photos to
minimize the health risk to ©persons present.
Individuals who need assistance or accommodations
or have questions should feel free to speak to
Commission staff, who are individuals wearing
badges that say USCCR staff.

Congress charges this Commission with
hearing testimony from all sides of the issues that
we evaluate. We welcome frank and open sharing of
views, and I know that the topics we address,
including this one, generally raise 1issues about
which people feel strongly, sometimes with strongly

opposing views.
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We welcome the debate and we look
forward wultimately to sharing the Commission's
conclusions 1in a report that will follow this
briefing.

As I mentioned, after the five panels
and an afternoon break, we will reconvene at 5:30
p.m. for a public comment period. If you are
interested in participating in the public comment
period, during which each person will have up to
three minutes to speak, we will be honored to hear
from you.

In total, spots at the public comment
period are allotted on a first-come, first-serve
basis. If you did not already sign up for a spot
online, vyou may sign up at the registration desk
now. The spots will be open until filled. If you
are one of the individuals who did sign up online,
please check in at the front desk so we hold your
spot.

For any member of the public who would
like to submit materials for our review, our record
will remain open until December 15, 2019.
Materials, including materials submitted
anonymously, can be submitted by mail to the U.S.

Commission on Civil Rights, Office of Civil Rights
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Evaluation, 1331 Pennsylvania Ave., NW, Suite 1150,
Washington, DC 20425, or by email to

subminimumwages@USCCR.gov.

Except for the first panel, when we
will accommodate Congressman Scott's schedule,
during the panels, each panelist will have seven
minutes to speak. After each panel presentation,
Commissioners will have the opportunity to ask
questions within the allotted period of time, and I
will recognize Commissioners who wish to speak.

I do strictly enforce the time
allotments given to each panelist to present his or
her statement. And unless we did not receive your
testimony until today, you may assume we have read
your statements, so you do not need to use them to
read as your opening remarks. Please focus vyour
remarks on the topic of the briefing.

I ask my fellow Commissioners to be
cognizant of the interest of each Commissioner to
ask questions and therefore to be brief in asking
your question SO we can move quickly and
efficiently through today's schedule. And I will
step in to move things along as necessary.

Panelists, please notice the system of

lights that we have set up. When the light turns
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from green to yellow, that means two minutes
remain. When the light turns red, that means you
should stop speaking. My fellow Commissioners and
I will do our part to keep our qguestions and
comments concise.

Now we'll turn to our first panel, the
federal government's role. And  because of
scheduling, we will first hear from Representative
Bobby Scott, who 1s the Chair of the House
Committee on Education and Labor and a longtime
civil rights champion. And we will follow his
presentation with a Dbrief question and answer
period and then proceed with the remaining
presenters on the panel.

Congressman Scott, please begin.

PANEL ONE:
THE FEDERAL GOVERNMENT'S ROLE
U.S. REPRESENTATIVE ROBERT C. "BOBBY" SCOTT,
CHATRMAN, HOUSE COMMITTEE ON EDUCATION AND LABOR

REPRESENTATIVE SCOTT: Well, thank vyou,
Madam Chair and members of the Commission. My name
is Bobby Scott, and I represent Virginia's 3rd
Congressional District and serve as Chair of the
House Committee on Education and Labor.

I'm grateful for the opportunity to
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testify today on two of our Committee's priorities,
HR 582, the Raise the Wage Act, which passed the
House 1in July, and HR 873, the Transformation to
Competitive Employment Act. Both of these bills
will take long-overdue steps to eliminate the
subminimum wage for workers with disabilities.

After more than ten years without an
increase in the federal minimum wage, which is the
longest period in the history of the minimum wage,
the Raise the Wage Act would gradually increase the
federal minimum wage to $15 an hour by 2025,
increase the pay for 33 million workers, 1ift 1.3
million Americans out of poverty, including 600,000
children.

This bill also ensures that all covered
workers will make the full minimum wage. The Raise
the Wage Act gradually phases out the 14(c)
subminimum wage for the, in the Fair Labor
Standards Act. Currently under 14 (c) employees and
organizations can apply for certificates that allow
them to pay individuals with disabilities less than
the minimum wage.

In other words, 14 (c) certificates
legally permit employers to pay individuals the

subminimum wage based on, based not on performance
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or skill, but based on their ability status alone.

Still worse, the 14 (c) subminimum wage
effectively eliminates any minimum wage for workers
with disabilities. For many of those individuals,
the estimated hourly wage is approximately $2.50 an
hour. For too many, it's even less than that. The
FLSA provision is a relic of an era when people
with disabilities did not have federal protections
and were viewed as unable to work at all.

Yet thanks to generations of struggle,
Congress passed the key federal laws that guarantee
all students and  workers the education and
workplace rights they deserve, regardless of
disability. The Individuals with Disabilities
Education Act, for example, ensures children with
disabilities access to free and appropriate
education.

The Developmental Disabilities Bill of
Rights provides people with developmental
disabilities the opportunity to shape and access
community services, individualized supports, and
other forms of assistance. Finally, the Americans
with Disabilities Act guarantees equal
opportunities for individuals with disabilities in

all areas of public life.
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Decades after the passage of these
federal protections, Congress has a responsibility
to ensure that workers with disabilities can access
fair wages alongside their non-disabled peers and
opportunities to meaningfully contribute to their
communities. Opponents have argued that phasing
out the subminimum wage will Dburden businesses
relying on 14 (c) certificates and restrict
opportunities for workers with disabilities, but
the evidence shows otherwise.

States that have phased out 14 (c) have
taken the initiative to provide individuals with
disabilities the opportunity to work and contribute
to the local economies.

For example, Vermont reported that 61%
of individual with disabilities in the state found
work in the community within one year of receiving
state employment supports. Between 2005 and 2019,
Vermont saw individuals with disabilities pay $11.9
million in payroll taxes and reduced social
security and other social services by more than
five million dollars.

Even in states where 14 (c) certificates
are still allowed, like my home state of Virginia,

some providers have discontinued the subminimum
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wage in favor of inclusive workplaces that meet the
needs and preferences o0f workers. As these
workplaces shift towards inclusivity, workers with
disabilities have more opportunities to leave 14 (c)
workplaces, gain new skills, and find fully
integrated employment.

In fact, the evidence show that fully

integrating workers with disabilities into the

general workforce actually increases their
productivity. More importantly, when individuals
with disabilities transition to competitive

employment, they are Dbetter able to achieve
financial independence, they have more time and
opportunities to engage in their communities.

However, the Committee also recognizes
that some states and providers have struggled to
find appropriate, meaningful alternatives to 14 (c)
workplaces, and even some workers and their
families have resisted this change.

And that's why I introduced the
Transformation to Competitive Employment Act to
accompany the Raise the Wage Act to ensure that
workers with disabilities can successfully
transition out of subminimum wages under 14 (c).

This bill provides states and employers across the
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country with resources to work with the disability
community towards creating fully integrated
competitive employment opportunities for
individuals with disabilities.

Specifically, the bill establishes the
competitive state grant program to help providers
with 14 (c) certificates change their Dbusiness

models and assist workers with disabilities to make

the transition to competitive integrated
employment. Even in states that resist efforts to
eliminate subminimum wage for workers with

disabilities, the bill will also provide grants
directly to providers.

And finally, the bill establishes a
nationwide technical assistance center to help
transition individuals to competitive integrated
employment.

The Raise the Wage Act and the
Transformation to Competitive Employment Act are
part of our committee's effort to take the next
logical step towards civil rights and opportunities
for people with disabilities that is enlisting
states and providers to fully integrate workers
with disabilities into competitive employment.

Thank you, and I look forward to the
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questions.

CHATR LHAMON: Thank vyou, Congressman
Scott. I'll open for questions. Commissioner
Narasaki.

COMMISSIONER NARASAKTI: Good morning,

Congressman Scott, it's great to see you.
REPRESENTATIVE SCOTT: Good morning.
COMMISSIONER NARASAKTI: I'm

particularly interested in the issue of transition-
age youth and the school-based certificates. And
you talked about closing the school-to-sheltered
workshop pipeline. So what is, how does your bill
do that, and why are vyou particularly concerned
about that?

REPRESENTATIVE SCOTT: Well, we want to
provide opportunities for people. If you own a
14 (c) certificate, many people could be making a
full minimum wage, and we want to transition them.
Some will need support and services to make that
transition.

I suspect there may be some that even
with supports won't be able to make the minimum
wage, and some of the, vyeah, grant programs will
provide opportunities, employment opportunities for

them. They'll make the minimum wage, but it'll
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probably be subsidized.

But we want to transition as many
people as possible out of the 14(c) certificate,
and we believe that with the support under the
bill, that'll take place.

COMMISSTIONER NARASAKT: But do you have
a particular concern about the school-based ones?

REPRESENTATIVE SCOTT: School-based?

COMMISSIONER NARASAKI: Certificates.

REPRESENTATIVE SCOTT: I'm not familiar
with the school-based certificates, I was talking
about those 14 (c) after, when they're 1in the
regular employment.

COMMISSIONER NARASAKI: Okay, thank
you.

CHAIR LHAMON: Congressman Scott, in
your testimony, I appreciated that you referenced
also the concern some families have about their
ability to continue to support persons with
disabilities if the 14 (c) program were terminated.
And you referenced ways that Medicaid could still
be used, and also ideas that are in play for ways
to make sure that people are supported. Could vyou
expand on that for us?

REPRESENTATIVE SCOTT: Well, one of
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the things that people are concerned about is you
may lose certain benefits if you actually make more
money. If that's a concern, they could work fewer
hours at a higher minimum wage and keep their
income lower. But basically, the idea that you can
make more money doesn't seem to be a negative
factor, it seems to me to be a good thing.

Many of the programs don't have the
cliff where if you make a dollar more you lose all
your benefits. A lot of them are phased in. But
the fact that people with disabilities can make
more money, if there is a ©problem with the
threshold, then we, maybe the programs can address
those thresholds. But you shouldn't deny people

the opportunity to make a full minimum wage if they

can.

CHAIR LHAMON: Thanks wvery much. Other
questions for the Congressman? Commissioner
Adegbile?

COMMISSIONER ADEGBILE: Good morning,
Congressman Scott.

REPRESENTATIVE SCOTT: Good morning.

COMMISSIONER ADEGBILE: Thank vyou for
your testimony. Congressman Scott, you spoke a

little bit about this 14 (c) exemption being one of
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the only pieces of our law that tolerates on its
face a particular type of differential treatment
based on status. I'm interested in your views
about whether today continuing that --

CHAIR LHAMON: Commissioner Adegbile,
just move the mic a little closer to you.

COMMISSIONER ADEGBILE: Sorry, normally
my mouth is sufficiently big that it projects.
It's early in the day, so I was trying to save our
audience from it. So my question is can you help
us think a 1little bit about whether or not this
type of facial difference, discrimination, is
consistent with our larger conception of equal
protection.

REPRESENTATIVE SCOTT: Well, we, the
individuals with -- the ADA provides that people
with disabilities should be treated like everybody
else. If they can make the minimum wage, if they
can get a job, they ought to be able to make the
minimum wage.

You ought not to be able to pay them a
differentiated wage Just Dbecause they have a
disability. And we found that 1in most of the
people on 14 (c) could, perhaps with a 1little

support, make a full minimum wage.
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There are other parts of the Raise the
Wage Act, the tipped minimum wage, the vyouth
minimum wage, that are both phased out. But with
the workers with disabilities, there's no excuse.
Some of them are making like a penny an hour, I
mean, Jjust not getting anything at all. On
average, it's about $2.50, when the minimum wage 1is
$7.25.

And the idea under the Americans with
Disabilities Act, Individuals with Disabilities
Act, and others 1s that people ought not be
discriminated against because of their disability.
And 14 (c) specifically allows that.

COMMISSIONER ADEGBILE: One additional
question, can you explain what the conception is of
the phase-out, why it is that the bill contemplates
certain phase-outs rather than an immediate change.

REPRESENTATIVE SCOTT: Well, 1if people

are -- I think phasing in makes it easier to get
the Jjob done. When vyou have an abrupt change,
sometimes the adjustment is very difficult. But by

phasing it out, that gives people a lot of time to
adjust to make sure the supports are there. And
you don't have the problem of an abrupt change

where people may be left in the lurch.
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COMMISSIONER ADEGBILE: Thank you.

CHAIR LHAMON: Madam Vice Chair.

VICE CHAIR TIMMONS-GOODSON: Again,
thank vyou very much, Representative Scott. You
have made the point about the outdated nature of
14 (c) and how the landscape in our country has just
changed. That same argument has been made by
others that will follow you today.

One of the things that has changed the
landscape is the prevalence of technology. I know
that you have a personal interest 1in technology.
Can you talk to us about technology and the role
that it does and can and will continue to play in
the lives of those that are disabled as well.

REPRESENTATIVE SCOTT: Well, this is
one of the reasons why we believe most of the
people can transition. With new technology, with
new supports, new methodology, people can work and
earn the full minimum wage. There's technology,
and just in typing, you can talk into your computer
and get the words printed up, you don't have to
type each individual letter.

And so there's a lot of technology that
can allow people to do jobs that they couldn't have

done Dbefore. And what the transition legislation
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will do is to identify what people can do and then
figure out what Jjobs they can perform effectively
with the appropriate technology. And so I think
when 14 (c) was, first came about, you didn't have
those kind of supports, and you do now.

CHATIR LHAMON: So Congressman Scott, I
want to Dbe mindful of your schedule. I really
appreciate your coming, 1it's really a true pleasure
to have you with us today. And we understand that
you will have to leave and we will proceed with the
rest of our meeting.

REPRESENTATIVE SCOTT: Thank you.

CHAIR LHAMON: Thank you. So turning to
the rest of our panel, the order in which they will
speak 1s first Mary Ziegler, who 1is Associate
Administrator for Policy, Wage and Hour Division at
the U.S. Department of Labor. Thank vyou for
coming.

And then ©Neil Romano, thank vyou for
coming, who is the Chairman of the National Council
on Disability, which I note, 1like the Commission,
is an independent commission that advises the
government, so it's lovely to have you with us.

And then Alison Barkoff, thank vyou,

Director of Advocacy at the Center for Public
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Representation.
So we'll begin with Ms. Ziegler.
Please proceed.
MARY ZIEGLER, ASSOCIATE ADMINISTRATOR,
OFFICE OF POLICY, WAGE AND HOUR DIVISION,

U.S. DEPARTMENT OF LABOR

MS. ZIEGLER: Good morning,
Commissioners.
CHAIR LHAMON: I don't think your mic

is on. There you go.

MS. ZIEGLER: Thank you. Good morning,
Commissioners, the staff of the U.S. Commission on
Civil Rights, and my fellow panelists. Thank vyou
for inviting me here today to talk to you about the
Wage and Hour Division at the U.S. Department of
Labor and our role in enforcing and administering
Section 14 (c) of the Fair Labor Standards Act, or
FLSA.

My name 1is Mary Ziegler, and I'm the
Associate Administrator for Policy at the U.S.
Department of Labor's Wage and Hour Division. I'm
here today to discuss Section 14 (c), the
administration of the program, and related recent
activity.

The Wage and Hour Division is a federal
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law enforcement agency with the mission to promote
and achieve compliance with the labor standards
that protect and enhance the welfare of workers in
the United States. In addition to the FLSA, Wage
and Hour administers and enforces over a dozen laws
which cover private, state, and local government
employment.

The FLSA provides for the employment of
certain individuals at wage rates Dbelow the
generally applicable statutory minimum. FLSA
Section 14 (c) authorizes employers, after receiving
a certificate from the Department, to pay certain
individuals wages that are less than the federal
minimum wage if their earning or productive
capacity is limited as a result of a disability.

The purpose 1is to prevent curtailment
of opportunities for employment. Notably, the
lower  wage rate is permitted under limited
conditions and only under certificates issued by
Wage and Hour.

Wage and Hour has a responsibility to
carry out a rigorous, consistent, and effective
program to obtain and maintain compliance with the
statutory and regulatory requirements of Section

14 (c) .
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To maximize resources, Wage and Hour
balances key strategies and a multi-pronged
approach to effect compliance, including outreach
and education to employers and employees,
partnerships with stakeholders, the promotion of
public awareness through media activities, and
enforcement, including both complaint- and agency-
based investigations.

We take seriously our responsibility to
enforce the law. Responsibility for administering
and enforcing Section 14(c) of the FLSA has been
delegated entirely to the Wage and Hour Division.
The FLSA requires the Department to establish
regulations governing the issuance and enforcement
of Section 14 (c) certificates. Those regulations
describe Wage and Hour's role 1in enforcing and
achieving compliance with the Section 14 (c)
requirements.

Section 14(c) 1s a certificate-based
program. Certificates are issued to an employer
and are not issued to individual employees or
groups of employees. The certificate application
requires employers to provide Wage and Hour
information about themselves and a snapshot of

information about the way they use or seek to use
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the subminimum wage program.

Issuance of a certificate is not a
statement by Wage and Hour that the employer is in
compliance with Section 14(c) or other provisions
of applicable law. Neither does the certificate
provide the employer with a good faith defense
should wviolations of the law be found during an
investigation.

Education and outreach to employers and
workers has long been and will continue to be one
of Wage and Hour's key strategies for promoting
compliance. Specific to Section 14 (c), each vyear
for the last eight vyears, Wage and Hour hosted
several public full-day Section 14 (c) seminars
throughout the country for certificate holders,
advocates, workers, and other interested parties.

Since 2008, Wage and Hour has published
numerous guidance documents, including fact sheets,
letters to certificate holders, public PowerPoint
presentations, guidance on compliance with the
Rehabilitation Act Section 511 reqguirements, and
other materials. Wage and Hour maintains a robust
website of information and compliance assistance
materials for all employers, as well as any

interested stakeholders.
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While the 14(c) program is one of the
many program areas that Wage and Hour enforces, we
investigate on average approximately eight percent
of the total universe of certificate holders each
year to determine compliance with the requirements
of the Section 14(c) program. This represents
proportionately more employers than we investigate
in any other program area that Wage and Hour
enforces.

In fiscal vyear 2019 alone, Wage and
Hour concluded 227 14 (c) investigations, accounting
for nearly 14% of certificate holders. In these
investigations, Wage and Hour recovered nearly $2.5
million for workers. As you can see, Wage and Hour
is committed to maintaining its enforcement
presence in this program area.

Compliance actions are 1initiated Dboth
in response to complaints and data-driven, agency-
initiated investigations. In the event that Wage
and Hour discovers a deficiency during the course
of an investigation, investigators charge a
violation and inform the employer of the issues.
Wage and Hour provides compliance assistance to
help the employer correct the errors and seeks an

appropriate remedy.
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Generally, only after the employer has
corrected the issues and agreed to compliance will

Wage and Hour collect back wages and conclude its

investigation. Nearly every case 1s resolved
through administrative means. However, when that
is not possible, Wage and Hour  uses every
appropriate tool to remedy the violations,

including certificate revocation and legal action.

The Workforce Innovation and
Opportunity Act placed direct restrictions on the
payment of subminimum wages to workers with
disabilities under 14 (c) through amendments to the
Rehabilitation Act Section 511. Wage and Hour
includes a review of Section 511 compliance in
every Section 14 (c) investigation.

We've also published two field
assistance bulletins that describe in detail our
authority and jurisdiction to enforce these
requirements, as well as a fact sheet to provide
employers the information they need to comply.

To enhance our enforcement efforts with
respect to 14 (c) certificate holders, over the last
several years Wage and Hour has taken a more
strategic approach to strengthen its enforcement

and administration of the Section 14 (c) provisions,
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thereby ensuring that employers are held
accountable for understanding and complying with
the law.

One example of our stepped-up
enforcement is our use of certificate revocation.
In 2013, Wage and Hour took this approach with two
Rhode 1Island entities, one a disability services
provider with a work center, and the other a school
which was a point of origin for many of the work
center's employees.

As a result of the findings of the
investigations, the Department revoked all Section
14 (c) certificates held by both entities, for
numerous legal violations and all FLSA-covered
employees were owed the full federal minimum wage
for all hours worked. To date, Wage and Hour has
revoked the certificates of six employers.

We have fully implemented a certificate
review and denial process to better hold employers
accountable for the information they provide to
hold a 14(c) certificate. In addition, we're
undertaking a modernization of our 14 (c) systems,
ensuring the design of our forms and modernizing
our certificate processing.

We appreciate the opportunity to Dbe
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here to discuss Wage and Hour's role in the
administration and enforcement of Section 14(c) of
the FLSA, and we look forward to working with the
Commission as you continue your study.

CHAIR LHAMON: Thank you very much, Ms.
Ziegler. Mr. Romano.

NEIL. ROMANO, CHAIRMAN
NATIONAL COUNCIL ON DISABILITIES

MR. ROMANO: Esteemed Commissioners,
thank you for the opportunity to testify at this
briefing. I'm Neil Romano, the Chairman of the
National Council on Disabilities, a federal
advisory board that since 2012 has recommended that
Congress eliminate the 14 (c) provision of the Fair
Labor Standards Act.

Last year, NCD recommended that the
United States Department of Labor impose a
moratorium on the issuance of any new 14(c)
certificates and strengthen their overall
enforcement of the program. Let there be no
mistake, this was designed as a first step towards
the total elimination of the program.

Some people will testify before this
body about the importance of maintaining the choice

or option to work for subminimum wages. The belief
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that someone would choose to make less money for
their work is, in and of itself, a demonstration of
how certificate holders do not believe that people
with disabilities are whole people capable of
making even the most basic decisions beneficial to
themselves.

As you look at this issue, please don't
lose sight of our national policy goals, which are
tied to the advancement of civil rights for people
with disabilities and all Americans. The ADA
became the law of the land to assure equality of
opportunity, full participation, independent
living, and economic self-sufficiency. Fach of
these national goals is compromised or impossible
as long as paying people with disabilities
subminimum wages persists.

It helps to remember 14(c)'s age. It
became legal to pay people with disabilities below
the minimum wage in 1938, when there was no
federally protected civil rights for anyone, let
alone people with disabilities. Anything done for
people with disabilities in the 1930s, like
affording them the opportunity to earn pennies an
hour, was charity Dbecause a lack of Dbelief in

people with disabilities was the game at that time.
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However, since the 1930s, society and
people with disabilities have come to expect far
more out of their lives than past public policies
allowed. Today we have different words for the
opportunity to work for pennies an hour, words like
discrimination and exploitation.

I could go into the federal protections
here, and I have them in my written testimony, but
for the sake of time I would rather note the
federal protections that do not exist.

To understand where federal protections
are lacking, 1it's important to briefly unpack the
doublespeak in the narrative of many community
rehabilitation providers, some of whom you'll hear
from today.

On the one hand, these providers will
regularly reference to people with disabilities
they serve as workers and employees. They will say
that their employees, quote, love the work that
they are doing and that there is dignity in the
jobs that these individuals are doing and the
paychecks they are earning, regardless of how
meager they actually are.

And to be <clear, whether performing

tasks 1like bagging screws or untangling hangers,
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there is financial benefit to the CPRs in the work
these individuals are doing. In many instances,

these individuals are performing tasks that fulfill

contracts the CPRs -- CRPs, excuse me, I do have
dyslexia -- the CRPs have with the outside
businesses.

So yes, it 1is work. And yes, someone

is gaining benefit from that work. But sadly, it
is not the person with the disability.

On the other hand, in spite of the
prolific employment terminology and the financial
benefit to the CRPs for the work performed, in
other contexts, CRPs will say they are simply job
training and not jobs.

For instance, in response to questions
from sheltered workshop providers to the
Occupational Safety and Health Administration,
OSHA, regarding recordkeeping requirements, OSHA
stated that sheltered workshops are an exempt
industry, as, quote, Job training and vocational
rehabilitation providers, and thus do not need to
keep OSHA injury and illness records.

As someone who has toured dozens of
sheltered workshops around the country, some very

clean and well-1it, and others dim, dirty, and
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poorly ventilated, it should be everyone's concern
that there's no required reporting of injuries or
illnesses that occur in facilities where some of
our most vulnerable Americans work.

You know, you can't have it both ways,

you simply can't have it both ways. 14 (c) 1is
either work or it's training. If it's work, then
it's clearly discriminatory. And if it's training,

it is the most abysmal failure in Jjob training
history, with many of the people with disabilities
subject to training for 20, 30, even 40 and more
years, sheltered away in gulags of indifference,
many times without any meaningful connection to the
community or hope for their futures.

According to a letter I received from
the Department, from the Deputy Secretary of the
Department of Labor, in fiscal 2017, Wage and Hour
investigated 217 workshops, 90% of which were found
to have violated 14 (c) recommendations,
requirements, resulting in nearly $2.5 million in
back wages impacting 7,302 employees.

In 2018, Wage and Hour investigated
another 201 cases, 83% of which were found with

violations, resulting in nearly $2.6 million in

back wages, and impacting 9,133 employees. And we
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just heard of another investigation that was just
about on the same level.

That percentage of violations in any
other kind of business would be unacceptable. Just
remember for a moment that these folks are making
less than minimum wage. And 1if vyou're talking
about $2.00 an hour as the average, then what we're
talking about is they're making tons less and a lot
is being taken away.

It is said that we collect data on
things we view as important, and historically we
just don't count people with disabilities. For
this reason, not surprisingly, there's an extreme
lack of data available on people with disabilities
who are paid subminimum wages in America.

For far too long, the facts about 14 (c)
have been hidden from the public and policymakers,
leaving the, quote, truth about 14 (c) to Dbe
designed by the 1lobbyists for the providers, who
have the most to gain by the continuation of this
decrepit program.

That's why we're delighted that Wage
and Hour recently converted its 14(c) application
from paper to an electronic format, because there

is great opportunity to collect, aggregate, and
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analyze information in a way that was not
previously available. When NCD first called for
the phase-out of 14 (c), no state or local
governments had eliminated them. Many have now.

Even the AbilityOne Program has asked
all of their central nonprofits to phase out the
use of subminimum wage. And this year,
SourceAmerica's Board of Directors adopted a
position to phase out the elimination, the practice
of 14(c) on all its AbilityOne contracts within
three years.

For far too 1long, 14(c) holders have
used the scare tactics that 1f 14 (c) 1s eliminated,
people will lose their jobs --

CHAIR LHAMON: Thank vyou, Chairman
Romano, we need to move on. Thank vyou. But we
will look forward to questions.

MR. ROMANO: Okay.

CHAIR LHAMON: Ms. Barkoff.

ALISON BARKOFF, DIRECTOR OF ADVOCACY,
CENTER FOR PUBLIC REPRESENTATION

MS. BARKOFF: Good morning,
Commissioners, and thank vyou for inviting me to
testify today. My name's Alison Barkoff, and I've

spent more than 20 vyears enforcing disability
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rights laws. I'm currently at the Center for
Public Representation, but I've also had the
privilege of working on enforcement at the
Departments of Justice, Health and Human Services,
and Labor.

Most importantly, I approach this work
as a family member, and I've seen firsthand the
impact of disability rights laws and enforcement on
the lives of people with disabilities over the 40
years of my brother's life.

Numerous federal agencies play a
critical role in protecting and advancing the civil
rights of ©people with disabilities, including
people in or at risk of entering segregated,
subminimum wage settings called sheltered
workshops. I'll start with the Department of
Justice that's charged with enforcing the Americans
with Disabilities Act.

The ADA prohibits discrimination by
public entities and requires them to ©provide
services in the most integrated setting, meaning a
setting where people with and without disabilities
can be alongside each other. The Supreme Court in

Olmstead v. L.C. interpreted the integration

mandate to mean that unjustified segregation 1is
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discrimination and held that people with
disabilities have a civil right to inclusion in all
aspects of life.

Federal courts have interpreted
Olmstead to reach all types of segregation,
including in sheltered workshops. And consistent
with DOJ's position, courts have rejected efforts
by some providers to try to use Olmstead to demand
a, quote unquote, choice of segregation in
institutions and sheltered workshops.

In the last administration, DOJ brought
several lawsuits finding that states were violating
the c¢ivil rights of people with disabilities by
primarily funding and relying on sheltered
workshops instead of providing employment services
to help people work in community Jjobs at fair
wages, known as competitive integrated employment.

These lawsuits have given thousands of
people the opportunity to work in competitive
integrated employment. Unfortunately, DOJ has
recently taken steps backwards.

In December 2017, at the urging of the
sheltered workshop 1lobby, DOJ rescinded guidance
about the application of Olmstead to states'

employment systems to, quote unquote, afford
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further discussion with relevant stakeholders. To
date, DOJ has not engaged stakeholders further, and
this important guidance to public entities remains
withdrawn.

The Department of Health and Human
Services 1is another agency that is key in ensuring
people have the «c¢civil right to work alongside
people without disabilities. Medicaid funds a
range of employment and day services to people with
disabilities, paid for as what is known as home and
community-based services, or HCBS.

This includes supported employment to
help people work in competitive integrated
employment, as well as what's called pre-vocational
services in sheltered workshops.

Federal Medicaid policies have
historically fueled nearly three-quarters of a
billion dollars into sheltered workshops, money
that could instead be used to help people work in
competitive integrated employment. Fortunately,
this is beginning to change.

In 2014, the Centers for Medicare and
Medicaid Services issued a new rule called the HCBS
settings rule to advance the civil right of people

with disabilities under Olmstead by ensuring that
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all people receiving Medicaid HCBS have
opportunities for competitive integrated employment
and are not limited to segregated placements.

Several states have already started
phasing out sheltered workshops and expanding
supports to help people get competitive integrated
employment as they're implementing this rule. If
CMS ensures states fully implement this rule in
their employment systems, it will be one of the
most impactful policy changes in the history of
disability employment.

The Department of Education also plays
an important role in protecting the civil rights of

people in or at risk of entering sheltered

workshops.

The Department's Rehabilitation
Services Administration is charged with
implementing the Workforce Innovation and

Opportunity  Act, or WIOA, a 2014 law that
prioritizes federal funding for competitive
integrated employment and significantly limits the
placement of people in sheltered workshops,
particularly students who are transitioning from
school to employment.

RSA has provided little technical
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assistance or public data on states' implementation
around sheltered workshops. While preliminary data
from individual states shows that many people in
sheltered workshops, when asked, say they would
like to work in competitive integrated employment,
without technical assistance and data, we can't
know if these individuals' rights are being
vindicated.

In 2016, RSA issued regulations and
guidance implementing WIOA's definition of
competitive integrated employment. But
unfortunately, again due to ©pressure from the
sheltered workshop lobby, RSA has recently
announced plans to reopen the regulations.

The National Council with Disability
and hundreds of disability organizations, family
members, and people with disabilities themselves
have spoke out against the rules being reopened.

I will end by briefly talking about the
Department of Labor, which oversees Section 14 (c).
In WIOA, Congress created a federal advisory
committee made up of stakeholders with a range of
perspectives, including providers who wuse 14 (c)
certificates. I was privileged to serve as a

member of this committee.
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The committee unanimously concluded
that Section 14 (c) 1is outdated and antithetical to
every civil rights law relating to people with
disabilities and recommended its phase-out.

This view 1is supported by the wvast
majority in the disability community, including
most importantly, people with disabilities and
families. While you'll 1later hear from the
sheltered workshop lobby about their view on what
people with disabilities and families think, I
would encourage you to seek out the stories
directly from people who have made that transition
and their family members, including people who
recently testified at a congressional briefing last
month. And I'm happy to share the testimony and
brought copies.

While only Congress can amend or
eliminate Section 14 (c), there are ways that DOL
can improve enforcement and oversight in the
meantime. In particular, there 1s an abysmal
failure to collect important data about people
working under Section 14(c), which impedes the
ability of the Department of Labor to oversee the
program and the ability of other federal agencies

to protect the «civil rights of ©people with
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disabilities.

In sum, while the federal government
has taken important steps to protect and advance
the rights of people with disabilities in the
employment arena, there is so much more than can
and must be done. Thank vyou for this opportunity
and I welcome any gquestions.

CHAIR LHAMON: Thank you to each our
panelists. And I will Just say that we would
welcome having the testimony that you Dbrought
entered into the record, so thank you very much for
that.

I'll open for questions. Commissioner
Narasaki.

COMMISSTIONER NARASAKT: Thank vyou. Ms.
Barkoff, vyou have a lot of expertise on the
policies affecting the transition-age youth. So I
hope that you can enlighten us on the school-to-
workshop pipeline and your concerns about that, and
how that squares with civil rights laws, and what
you think about proposals to address that.

MS. BARKOFF: Sure. Again, thank vyou
for the opportunity. And I think there are really
three important pieces around transition-age youth.

I can certainly say that while we're
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here talking about this issue, for many people with
disabilities, particularly intellectual
disabilities, the default that for a very long time
for students with disabilities, families are told,
well, we're working on transition, and the
transition 1s to the sheltered workshop that, at
least historically, had been connected to the
school.

The Workforce Innovation and
Opportunity Act really tried to take on that
school-to-sheltered workshop ©pipeline in three
important ways. The first is that for anyone under
24 vyears old, they must have an opportunity to try
competitive integrated employment before anyone can
be referred to a workshop.

That is a game changer that is
completely different than the experience my family
had and many others before this law. And it's
important that we make sure the Department of
Education is making this, making sure it's
happening.

You mentioned schools contracting with
sheltered workshops. So literally their transition
is, oh, go down the hall to start working in the

sheltered workshop. 511 now prohibits schools from
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contracting with subminimum wage settings.

And then most importantly in WIOA, for
someone who's transitioning, they have the school
system they're working with, they're starting to
enter the vocational rehabilitation system. And
states now must have memorandum of understanding
between all of the agencies and come up with a
single plan and make sure money ends up and works
together.

I think the most important thing in my
experience is working with families and people with
disabilities early 1in their education, so the
Individuals with Disabilities Act has transition
provisions. And really starting at age 14 saying
what are your skills, what are your interests. And
the best predictor for students getting a real Jjob
is having real work experiences while they are in
school.

So we have laws that are out there.
They are not fully being enforced at this point,
but we absolutely have a framework and need to be
working with families and people with disabilities
to raise the expectation that they will go from
school to employment.

COMMISSIONER NARASAKTI: So what more
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can agencies be doing to make sure that there's
enforcement? How well are they educating parents
about the rights of their children?

MS. BARKOFF: I think that some of this
is a culture change with these new laws, and again,
included in the testimony, we did an entire
briefing on transition-age youth. There are some
families who because they are seeing kind of peers
a generation older working in real Jjobs, you know,
have those expectations, and they are pushing the
system to provide them the opportunities.

At a briefing we had just last month,
though, we heard from a family member who said I,

my son, they just told us to go to a sheltered

workshop. I never even heard of competitive
integrated employment. I didn't know what was
possible.

So I think, you know, we have an entire
chapter in the Committee report to Congress and the
Secretary and a big piece 1s, vyou know, raising
expectations, and then making sure that schools
really have buy-in to that and that transition is
focused on what can you do, not what are your
weaknesses.

COMMISSIONER NARASAKI: Thank you.
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MS. BARKOFEF: Thank you.

CHATIR LHAMON: Commissioner Kladney.

COMMISSIONER KLADNEY: Thank you, Madam
Chair. Ms. Barkoff, along those 1lines, it's my
understanding that there's thousands of school
districts and there is no standardization as to how
to pull this program off.

How would you approcach that in terms of
trying to make it happen? For instance, I have
here a pre-employment transition services manual
that a school uses, I think in Oregon. Yet I know
in my state, things are rough, so --

COMMISSIONER ADEGBILE: What is that
state, Commissioner?

CHATR LHAMON: We're going to really
cement it for the record.

COMMISSIONER KLADNEY: It's not New
York. And so I was wondering, where can the
enforcement come from, where can standardization of
the programs come from, and how can implementation
happen through vocational rehabilitation?

MS. BARKOFF': This is where the role of
the federal government 1is so key. The federal
government, especially in the last few years, has

really kind of backed away from technical
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assistance and from guidance from agencies. But
that is absolutely what needs to happen. Again,
these laws are fairly new.

Some of this 1is a big culture change,
and we need to make sure that the federal agencies,
including the Department of Education, the
Department of Labor, wvocational rehabilitation are
out there working with every single state agency to
make sure that they understand what these laws
mean, what employment first is.

And frankly, I think the best messenger
of all these stories if I was doing this training
is bringing in people with disabilities themselves
who are working and can talk about what it takes,
and family members who can talk about what their
concerns are and how to address those.

So I think that's a really important
role, and I would highly recommend the Committee
think about making recommendations about increased
technical assistance and guidance.

COMMISSIONER KLADNEY: Thank vyou. Mr.
Romano, there are witnesses that are going to
appear here later today that believe that people
with intellectual disabilities are more vulnerable

than people who don't have those disabilities, and
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as a result, need a controlled workspace where they
can be protected as opposed to integrated
employment. I was wondering 1f vyou had any
thoughts on that.

MR. ROMANO: Well, I'm not entirely
sure that they're correct that people with
intellectual disabilities are more vulnerable in
many ways. I mean, we see tremendous advances in
people with intellectual disabilities.

We see more people with ID and DD who
can read and who go through, who have gone through
IDEA and have programs. It's more of a projected
fear of how they're going to react or not.

But what's interesting to me is that as
we talk about this we get caught 1in the fog of
regulation. And I don't want to lose sight of the
fact that we're talking about massive
discrimination against a group of people.

You know, when we hear a workshop
saying that people are going to get fired, I'm
deeply concerned about that, I'm deeply concerned
for the parents. That's really gut-wrenching for
me. But the fact of the matter is what they're
actually saying is we don't want to pay the minimum

wage so we're going to fire them.
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So the very people that are saying
that, you know, we care about these people are the
same ones who are saying we're going to dump you
the minute we have to pay more. That's
unacceptable. So for us to sit and talk too much
about transition and to look too much about
transition, and as this panel, you know your jobs,
obviously you're very, very good at it.

But the recognition 1is, is this good
policy in 2019, to have a class of people who are
segregated and discriminated against. And with a
little deeper in an answer for you about whether or
not it's a good idea that they should be, I think
we call that segregation.

I think 41it's been called segregation

for a long time. And I think we have found in
many, many cases that segregation is not good. And
by the way, it's illegal. So you know, you can

call it what you want, but the fact of the matter
is that's exactly what it is. It's segregation.
COMMISSIONER KLADNEY: Thank vyou. Ms.
Ziegler, and Mr. Romano, because I know you've been
to a lot of sheltered workshops, I'm interested in,
I saw an old certification application. I know you

have a new one. The old one, they listed all the
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names, which I didn't get to see any, of the
participants in the work centers. And then across
the page, they had their hourly wage.

And this one I saw, I saw 176 people in
the application that made zero dollars an hour. So
what do those people do and how does Wage and Hour
handle that? And maybe Mr. Romano can tell me what
they do in his wvision, I don't know. So. I mean,
are they working, are they considered workers?

MS. ZIEGLER: Thank you for the
qguestion. To be on the, excuse me, when an
employer applies, and you must have seen a renewal
application, when an employer applies for a renewal
14 (c) application, they are required to give us
information about the employees who were employed
at subminimum wages in the most recently completed
calendar quarter prior to the filing of the
application.

When you've seen that we've blacked out
the information for privacy reasons, blacked out
the information on employees. With the new
application, the employer is to provide wus, in
addition to the name of the individual, the primary
disability affecting the employee's productivity,

the primary job that the individual is performing,
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and the primary rate of pay, whether that's a piece
rate or an hourly.

Without 1looking at the application, I
don't know, I can't tell you what they were doing
at zero dollars an hour. But we do gather that
information in making -- and use that on the basis
of making the determination of the certification.

COMMISSIONER KLADNEY: I think actually
maybe Mr. Romano can answer, my dJquestion goes to
are they considered employees or 1is that day
services? Exactly what is that?

MR. ROMANO: Well, that's a very, very
interesting question. We recently, there was a
letter that was sent from the workshops to the
Department of Labor that basically said they had a
great many people who were working for zero dollars
for them because these are people who were working
in other places for minimum wage.

And because their Dbenefits prevented
them from going any further, they then for the rest
of the day would go over to a workshop where they
would be paid nothing, zero. These are people who
are getting paid somewhere else, real minimum
wages, but they can't work any further. And that

in and of itself should tell us, you know, why some
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of that happens, why there's zeros.

Because frankly, I cannot believe the
legality that that can in any way be legal. That
people who we know, and they have said, we are
working at minimum wage someplace else, but because
they can only work 15 or 20 hours a week, then go
over to a workshop at subminimum wage and are paid
zero.

COMMISSIONER KLADNEY: Do you have a
copy of that letter?

MR. ROMANO: That letter exists, I can
get it to you. I can absolutely get that to you.

COMMISSIONER KLADNEY: Thank vyou, I
appreciate it.

MR. ROMANO: No problem at all.

COMMISSIONER KLADNEY: Madam Chair.

CHATR LHAMON: I just want to follow up
on Commission Kladney's question. Ms. Ziegler, can
you let us know are there circumstances under which
someone who was paid zero dollars an hour would be
considered by Wage and Hour an employee?

MS. ZIEGLER: I can't think of any
circumstances. I would need to 1look at that
application and see what's behind it.

CHAIR LHAMON: Okay, thank vyou. Mr.
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Romano, I was struck in your written statement that
you said that there is not a topic about which you
feel more strongly than ending subminimum wages for
people with disabilities. That was incredibly
powerful statement in the abstract, and coming from
you, given the scope of the work that you do with
respect to disabilities.

So could you tell us why it 1is your
position that this issue is the paramount issue for
you?

MR. ROMANO: You know, I'm one of those
people that actually believes what the Declaration
of Independence says, that everyone's created
equal. And I find this to be singularly the one
area where we have laws that discriminate against a
class of human beings, something we have been
fighting for, fighting for since the inception of
this country.

And here we are in 2019 arguing whether
or not this is a good idea or a bad idea. I find
it appalling. My upbringing, my religious
background, everything about me screams this 1is
discrimination at its worst.

And the worst part for me 1is that

someone who works 1in this field, to walk into a
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member's office or to meet with someone and have
them say, well, you know, Neil, you know, maybe we
can't push too far. Maybe they really aren't as
good as. I've heard these arguments before. I've
read more about the Civil War than probably anyone
in this room, and those were the same, exact
arguments used for slavery.

I'm sorry, I hate to say this, I know
my friends who are in the room that are, you know,
providers are going to be pissed off, excuse me,
annoyed with me for saying that. But the fact of
the matter 1s there's nothing else that one can
say. I don't care about the fog of oh, they need
to be, or oh, their parents -- I care deeply about
their parents.

But let's finish this off. Let's
transition and finally have the country that we
claim we are, which is a country where everybody is
considered for what they can do and not
marginalized for what they can't do or who they
are. That's why that gets me. It's my, it's been,
forgive me, it's been 65 years of thinking that way
about every human being, so I guess that's why.

CHAIR LHAMON: Thank vyou. You also

referenced in your testimony today an extreme lack
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of data about persons with disabilities in
employment. And I take it notwithstanding that
extreme lack of data, you don't think the nation
should wait before transitioning --

MR. ROMANO: You know, it's interesting
-— I'm sorry.

CHAIR LHAMON: No, go ahead.

MR. ROMANO: You know it's, for me, I
answer the questions and I, you know, I go. But
once again, I don't really care about the data or

the lack thereof. And I'm saying from the point of

view of the -- I do care a great deal about the
data.

(Laughter.)

MR. ROMANO: But I mean, I, what I'm

saying is it gets stuck. If we keep getting stuck

in the data and the data sets as opposed to whether

or not this is a legal, if this is a
constitutional. If this is not discrimination or
discriminatory. If we get stuck in the data, we

could be grinding on this another 81 years, okay.

My point is that we have to look at it
from a different point of view. However, I am
thrilled that Wage and Hour -- I think that comes a

little later in my talk. I am thrilled that Wage
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and Hour has put their data now on a computer.
They've computerized that.

Because we are going to get some new
data where we can at least, you know, until we
eliminate this Dburden, where we <can at least
understand, vyou know, who these folks are, why
they're there, what they're doing. And not hear it
exclusively from the providers, who give us their
interpretation of why they're there.

So from my point of view, more data is
very, very important. I was at the Department of
Labor when we transitioned and started counting
people with disabilities in the workforce for the
first time. I was the Assistant Secretary then.
And there was a 1lot of arguments about why we
should or shouldn't do that back and forth.

Well, it has yielded tremendous
opportunities for us, tremendous benefits, because
at least we know who is and isn't in the workforce.

So I'm very happy that we're getting
the data, but once again, I'm the one that's going
to keep looking at you all and saying I don't want
to get involved in the fog of the data when the
fact of the matter 1s this is not what we're

talking about.
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CHAIR LHAMON: Thank you. Ms. Barkoff,
you also mentioned the absence of effective data,
and I want to pose the same question to you, do you
think that we should wait for better data before,
we as a nation should wait for better data before
making a transition to this program?

MS. BARKOFF: Absolutely not. I could
not agree more with that this is an abysmal civil
rights wviolation that sends a message to people
with disabilities that they are worth less. We
know that people with disabilities can work. And I
want to unequivocally say, again, I would have been
very happy to be on a panel that's about kind of
people with disabilities and family members,
because those stories really need to be told.

This 1is not about some people who can
work. We have seen that with the right supports,
with the right technology, all people with
disabilities can have those types of opportunities.
We cannot justify separating and segregating
people.

And I Jjust, I would 1like to Jjust
briefly touch on the qguestion from Commissioner
Kladney, which we hear sometimes, which is people

are safer when they are segregated.
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We know from the 1last 60 vyears of
institutionalizing people, of putting people in
segregated settings, that when they are in settings
with only other people with disabilities and paid
staff and no external eyes and no people who care
about them because they know them, not because they
have to, people are incredibly unsafe. One of the
best protections for people with disabilities, and
I have seen this in my Dbrother's life, is people
knowing him.

When Evan doesn't show up at work or
something doesn't seem right, we get calls from his
coworkers who know and care about him. So I would
really encourage people to think about safety, to
think about how community is safety, how being
known is safety, and how separating and segregating
people does not keep people safe. We have 60 years
of evidence about that.

CHATR LHAMON: Thank vyou. I know that
other Commissioners have questions, I'm just going
to ask one last gquestion of you, Ms. Barkoff.

MS. BARKOFEF: Sure.

CHATR LHAMON: You noted that the
Department of Justice rescinded guidance applicable

in this area. I will say that this Commission
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voted to criticize that recision, and so I
appreciate your raising the topic. I'd 1like to
know if it's your view that federal enforcement of
federal civil rights laws is or could be sufficient
to protect people's rights in this area.

MS. BARKOFF: I think there 1is an
absolute need for the Department of Justice to
prioritize enforcing Olmstead in this area. Not
only was the guidance rescinded, but there have
been no new cases in this area.

Fortunately, the ADA can be enforced
also by private plaintiffs and organizations 1like
mine that are committed to the c¢ivil rights of
people with disabilities, are continuing that work
with or without the Department of Justice.

But the power and might behind the
federal government cannot be understated. And I
think the message that has come to states and what
we've seen over the last two or three years with
this kind of stepback from DOJ, from other agencies
is we don't really have to worry about it, and it
has slowed down and halted, 1n some instances,
changed.

So it is absolutely critical that the

federal government take a strong enforcement role
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on all of these civil rights issues.

CHAIR LHAMON: So 1 appreciate that.
And I hear vyou that it would be wuseful for the
federal government to be enforcing that, you don't
see that happening effectively now. My question is
if it were, would that be enough and so there would
be no need to change the 14 (c) program?

MS. BARKOFF: Oh, absolutely not. I
mean, we need to get rid of a outdated law that
completely is inconsistent with civil rights laws,
including the ADA. We have used the tools that we
have to blunt 14(c), but we cannot completely make
this change with the tools that we have now.

CHAIR LHAMON: Thank you. Commissioner

Kladney.

COMMISSIONER KLADNEY: I just have two
more -- I have so many questions.

(Laughter.)

COMMISSIONER KLADNEY: But I have to
prioritize. And I was going to ask one of these
questions later. The first question I have 1is

Commissioner Narasaki asked you about the school-
to-workshop pipeline. But the other half of that
is the counseling that is supposed to take place

annually at the community rehabilitation providers.
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And my question 1is 1is almost with the
schools and all the school districts, you have the
states and all the VR people and all the community.
How is that being done? Because it's my
understanding they're supposed to be counseled and
plans developed on several levels, the discovery
plan, the career development plan, the individual
placement and support.

There's 1like five more, and I'm not
going to take up the time. But it's my
understanding VR is supposed to do the counseling.
Is it documented, is it sent anywhere, does anyone
enforce 1it? Does anybody review what's been done?
Is it functioning?

MS. BARKOFF: So what you're referring
to 1is Section 511 requires for anyone who is in a
sheltered workshop to at least annually be made
aware of options for competitive integrated
employment.

It was a huge step in the law. And
that's what I was referring to, that there has not
been enough done.

It is absolutely c¢ritical that you
can't just walk in and say to someone who's spent

20 years in a sheltered workshop and may not know
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what competitive integrated employment is, oh, do
you want something different.

Really it has to be an engagement of
people with disabilities and their families and
really experiential to say let me take you to see
what this is.

We don't know what is happening because
the Department of Education 1is not yet collecting
data. We know from the initial data that many,
many people, a third, half are even with this
limited engagement saying I would like to work in
competitive integrated employment.

What we don't know is what happens
next. Is VR actually working with them to make
that transition? That is a really key point that
the Rehabilitation Services Administration
absolutely needs to Dbe working with state VR
agencies to track that data. How long 1is it
taking? Are we working with them? What services
are we putting in place?

And we do not know that yet. And that
is a huge civil rights violation that is happening
each day as we go in and ask these people and give
them hope for this opportunity and then don't take

the next step to make it happen.
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COMMISSIONER KLADNEY: And the question
I was going to ask later, but I'm going to ask now
and then ask again later is Olmstead cases, Oregon
and Rhode Island. It seemed to me after reviewing
those cases and seeing what went on in those states
that that goes on 1in every state. So why only
those two states?

MS. BARKOFF: So I'm happy to bring 48
more. My organization is involved in Oregon.

But I think the hope when we were at
the Department of Justice 1s we tried to bring
cases to set a precedent. And what was really
useful and came out of those two cases 1is states
across the country actually affirmatively started
looking at their employment system, started doing
what we call Olmstead planning and saying what can
we do. We don't want to be sued by the Department
of Justice.

That's why that guidance was SO
important. It really took what those two cases
were about, what the courts had said, what the
remedies looked 1like, and said, states, here's a
plan to start working on bringing your employment
systems into compliance with the ADA.

So, again, if we have to bring 48 more
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cases, we will. But what would Dbe much more
effective is really trying to help states move in
that direction by saying, here's the rules of the
road, we will give you technical assistance, we'll
give you funding 1like the Transformation to
Competitive Employment Act.

But I suspect we will be bringing more
cases soon.

COMMISSIONER KLADNEY: Thank vyou. And
if there's any time later, I have more guestions.

CHAIR LHAMON: Okay. Commissioner
Kirsanow.

COMMISSIONER KIRSANOW: Thank you,
Madam Chair. And thanks to all of the witnesses.
And thanks to staff for putting together this
panel.

You may have already said this in terms
of the inadequacy of the data. I'd like to see if
I can get somewhat of a baseline, though. I went
through the materials, and what I'm trying to see
it seems to be conflicting.

What's the aggregate number of
individuals who are covered under a 14 (c)
certificate? It looked to me to be about 300,000.

Is that -- anyone know?
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MS. ZIEGLER: I think this is mine to
answer.

That 1s a perennial question. When
employers seek a renewal application for 14 (c)
certification, they are required to include on the
application the number of employees employed at a
sub-minimum wage rate during the most recently

completed fiscal <quarter prior +to filing the

application.

Applications come in on a rolling
basis. So this is always a snapshot in time. It's
not a census. It's not a universe. But it does
give you an idea of the size of the universe. But

it doesn't give you the actual universe.

COMMISSTIONER KIRSANOW: What's the idea
then? Is it -- do you have an approximation?

When I looked at some of the data, it
appeared to me, it was about 300,000, but I'm not
sure Dbecause I see all kinds of conflicting
numbers. And I know many of you don't like -- I
like data.

MR. ROMANO: No, and I 1like data. I
like data. Let me Jjust suggest that part of that
is the fact that you have -- it depends on who you

talk to. And it's a shifting opinion.
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If you talk to the people who run
workshops, the number gets lower and lower. If you
talk to me, sometimes the number gets higher.

You know, the fact of the matter 1is
because of, as my friend here at Wage and Hour just
said, there is divergent data. Plus, we don't know
the day-to-day ups and downs of hiring and firing
like any other business. It's like saying how many
people there are.

The bottom line is that we need part of
the, part of what Wage and Hour is doing is trying
to get that for us. That's what we are hoping for.

But there's so many other things, like
what is the baseline amount of dollars being paid,
who are these people, where do they come from, how
are they paid, how many hours are they working for
the pay they're getting.

You know, when you hear something like
$2.5 million, vyou know, 1s discovered with 200
organizations, it doesn't sound 1like much. But
that's a lot of money. And that's a lot of people
affected.

When vyou look at the wuniverse, if
they're correct that the universe is 145,000

people, and 9,000 people in one test, in one
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grouping, 9,000°7? So vyou're talking about, you
know, X percentage, a large percentage. They've
all been mistreated or mishandled with their
dollars that they get? It's a big problem.

But we can't get even that kind of data
that truthfully, you know, on every other kind of
American we have.

COMMISSIONER KIRSANOW: Most of the
testimony today and questioning had to do with
CRPs. Again, looking at the data, it appears as if
maybe two-thirds of the individuals who are covered
pursuant to a 14 (c) certificate work in some form
of CRP.

But 1is 1t, 1s the balance 1in schools,
hospitals, and private sector? And does anyone
know what percentages those amount to? You know,
for example, 1is it 1like five percent is 1in the
private sector? Does anyone have any idea?

CHATIR LHAMON: And I'll Jjust Jjump in
also. It looked like, Ms. Ziegler, you were going
to answer with more specificity about the universe
in the program as you know it as well. So I want
to invite that if you did have that --

COMMISSIONER KIRSANOW: Thanks.

MS. ZIEGLER: Sure. Thank vyou. One
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place you can look for data on -- and again, this
is the snapshot in time. But on our website, we do
have information about the number of workers. And

we Dbelieve that that 1is accurate based on the
applications that we've received and gives you a
good idea of the number of workers, although not
the universe.

And now I need you to repeat vyour
second question --

COMMISSTIONER KIRSANOW: Well, when T
look at -- and I've seen some of that data, because
I like 1looking at Wage and Hour Division data,
because I have no life. It looked as if there were
about 9 or 10,000 people in the private sector.
Does that sound about right?

MS. ZIEGLER: Yes, we can give you the
data on the distribution of certificates and the
number of workers based on the certificates, the
number of workers reported for the most recently
completed fiscal quarter for those certificates --

COMMISSIONER KIRSANOW: Okay. And am I
correct? When I go through the materials, it seems
as if -- and I'm not sure. But when I 1look at
them, this is somewhat conjecture, it appears as if

the average hourly wage in private sector 14 (c)
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institutions is higher than it is in CRPs. Does
that sound right?

MS. ZIEGLER: That is something I would
have to look at the data. I have not looked at it
at that level.

COMMISSIONER KIRSANOW: I was just
curious as to why that would be. Okay. Thank you
very much.

CHAIR LHAMON: Okay. Commissioner, I'm
sorry, Madam Vice Chair.

VICE CHAIR TIMMONS-GOODSON: Thank you
very much. And thank vyou, panelists, for being
with us.

It's my understanding in reading your
materials, Ms. Ziegler, that Executive Order 13658
that established minimum wage for workers on new
federal service concession and construction
contracts and that that began in 2015.

And you indicate that, under that
executive order, worker includes any individuals
performing work on or in connection with a covered
contract whose wages are calculated pursuant to
certificates issued under Section 14 (c).

Explain that part to me. And then I'll

have a follow-up question, whose wages are
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calculated pursuant to it. So are they getting the
minimum wage or not?

MS. ZIEGLER: So, under the executive
order, all employees, even individuals with
disabilities, have to be paid at least the
executive order minimum wage, which is now $10.60
per hour.

These are also on Service Contract Act
contracts ©primarily. The Service Contract Act
prevailing wage may be higher than the $10.60
minimum wage as it currently stands. The 14 (c)
commensurate wage could apply to the SCA prevailing
wage but can never be less than the minimum --

VICE CHATR TIMMONS-GOODSON: And that's
basically the way that I interpreted it. But I
just --

MS. ZIEGLER: Yes.

VICE CHAIR TIMMONS-GOODSON: -- wanted
to make sure.

MS. ZIEGLER: Yes.

VICE CHAIR TIMMONS-GOODSON: So my
question 1is, are there any lessons that we can
learn, or that we have learned since we, basically
since 2015 we see it 1n action? You know, we see

this new policy that some are advocating. We see
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it in action. So are there any lessons, that's for
anybody, that we have learned or can take from
that?

MR. ROMANO: If I might, I think one of
the lessons is that if it is mandated that someone

pay minimum wage and it's the law, they'll pay

minimum wage. You know, it's just that simple. It
works everywhere else. It works for everybody
else.

I have often suggested that if this
program is so wonderful, why don't we use it for
inner city people or why don't we wuse it for
African Americans, wouldn't that be delightful if
we started using it for women, because it doesn't
work, Dbecause it's terrible, because it was ages,
done during an age when it was ridiculous.

So the bottom line is change the law,
just say you must, you must do this. And they'll
raise their wages.

They'll raise their wages or, as I said
before, some people will say they'll fire these
people. Well, that's -- you know, they'll be out
of work. Well, that's just delightful. That just
shows exactly how much they care about these people

that they're nurturing and loving and blah, blah,
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blah. So, if you change the wage, they'll just can
them.

CHATR LHAMON: I just want to note for
the record that you are being sarcastic as you say
that.

MR. ROMANO : I was being
extraordinarily sarcastic, yes. I was being --

CHAIR LHAMON: That doesn't always come
up in a transcript --

MR. ROMANO: Yeah, that'll show up in a

congressional hearing somewhere. Mr. Romano, you

said -- yeah, thank you. Thank you for saving me.
VICE CHAIR TIMMONS-GOODSON: You're

nodding your head, Ms. Barkoff. Do vyou have

anything that you wish to add to that?

MS. BARKOFF: I think the other thing
that probably Mr. Romano didn't get a chance to
touch on is, while many states in the country have
been waiting for the federal government and
Congress to take a lead, we now have four or five
states that have passed their own state wage laws.

And we're starting to see what's
happening. Again, it 1s the combination of, vyou
know, setting very clear expectations about wages,

working with providers to change their models.
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Again, I think you'll be hearing from
some providers later, including from states that
have said you have four vyears, we're moving away
from sub-minimum wage, you're going to move from
being a facility-based sheltered workshop to
helping support people in employment.

And so we are in kind of the beginning
of that process. But we now have, you know, four
states, several cities that are doing this.

And we are learning some important
lessons learned, which is engaging people, finding
their strengths, working with the business
community, and making sure there are the resources
to help providers make that transformation, and
making sure all of the federal resources that I
talked about and Medicaid systems and vocational
rehabilitation systems are all going towards the
right thing, which is supporting people in
competitive integrated employment. Thank you.

CHAIR LHAMON: Commissioner Narasaki.

COMMISSTIONER NARASAKT: Yes, thank vyou.
I just wanted to follow up on the question around
the issue of what better data collection you could
have around the counseling issues.

So 1s 1t that, because in order to be
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precise in whatever recommendation gets made, is it
that the data is there but not being collected and
not being mandated to be shared to the department,
or does the department have it and is not sharing
it? Where is the issue?

MS. BARKOFF: So first I would say we
have some great experts on the next panel on data
and actually are very familiar with what states are
collecting.

CHATIR LHAMON: But we want to put you
on the spot.

MS. BARKOFEF: Yeah, that's fine. But I
do think, you know, some of it is being collected
at a state level. But, again, it's kind of what
are the things that we're looking at.

I am very concerned that a check the
box of: I walked in, I walked up to someone who
spent 10, 20 vyears 1in a sheltered workshop and
said, hi, would you like to work in a Jjob, when
they have no idea what that looks 1like, what kind
of support that is that they could get doing that.

And it's not really engaging someone in
what we -- we really make a big distinction between
choice and an informed choice. And especially for

people with disabilities, they may need information
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in an accessible way, 1in an experiential way to
make those decisions, benefit counseling being part
of it.

So I think for me in turning this into
a reality and I think for many advocates, 1it's not
just checking the box, how many people did vyou,
were you able to hit in a year, but what does that
counseling look like. You know, was it you came in
one time and it was five minutes, or did you give
some information and then come back? And I think
that's the important piece.

We have met with the Department of
Education several times over the last two years to
ask about data. And they're still in the initial
phases of collecting it. I am not aware of any
public data that has been shared. But, again, I
wish they were on the panel to get some of those
questions, too.

CHAIR LHAMON: Thank you. Commissioner

Adegbile.

COMMISSIONER ADEGBILE: Thank vyou for
your testimony. Let's try and relocate here. You
know, he won't disclose his state. I don't know

where he's from.

(Laughter.)
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COMMISSIONER ADEGBILE: Nevada, it's
scary. Okay. So, Nevada, sorry. That's how New
Yorkers say Nevada.

My question, and I understand that some
of you want an urgent change in the law. But we
also have a duty to understand how the law is
operating so that any findings and recommendations
we make can be tailored to the circumstances and
the underlying civil rights concerns.

So my question is this. What
guardrails does 14(c) have 1in place to prevent
abuse within the construct of how the statute
works, how it operates?

I understand that there is an objection
to the classification it makes and what it allows.
But I'm trying to understand what guardrails it has
in place, whether they are adequate as a matter of
policy and implementation, and why or why not. And
I'm happy to take your answers on this, each of
you.

MS. BARKOFF: So I have a really hard
time thinking of any guardrail in Section 14 (c)
other than how do we make sure people are paid and
the wages are calculated pursuant to a system

that's inherently discriminatory.
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I mean, none of us do time trials at
our 7Jjobs. So the guardrail is, okay, we might go
in and make sure vyou're doing your time trials
right, that you've filled out the paperwork right.
So that to me does not feel 1like there are any
civil rights protections in 14 (c).

On the other hand, I completely agree
to the extent your question is how do we make sure
changes include guardrails.

And I think that's why many disability
advocates feel so strongly about, in a positive way
about the Transformation to Competitive Employment
Act, which for the first time pairs together a well
thought out, phased transition away from sub-
minimum wage over six years paired together with
the resources to make sure that we have the
capacity for something else.

The last thing 1s someone who works
with people with disabilities wants 1is to pull
something away. It's not about what we don't want.
It's what we want the billions of dollars going
into sheltered workshops to be redirected to. And
those guardrails are very important.

CHATR LHAMON: Before the rest of the

panel answers the question, and while I do want to
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get to that, I also just want to make sure our
record is clear.

If 14(c) were amended to say thou shalt
not do time trials, that would not be a sufficient
guardrail for you for a civil rights protection
either, would it?

MS. BARKOFF: No.

CHAIR LHAMON: Okay.

MS. BARKOFF: If 14(c) said you must
pay people the same as, people with disabilities
the same as everyone else because all people are
valued, that's what 14 (c) needs to be amended to
say.

CHATIR LHAMON: Thank you.

MR. ROMANO: It's -- let me Jjust
suggest that it's hard to think of any guardrails,
as my colleague has said, Dbecause the program
itself is antithetical to anything that would
potentially be good.

But also 1it's the entrance into the
program. It's you can't -- you know, 1if vyou're
entering this program, then nothing is a guardrail
anymore once you're 1in there. Once you're in a,
you know -- please, I'm just using this once again.

You know, if vyou're entering into a
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prison, talking about the guardrails is not very
important. You know, 1f you're entering something
that's going to be problematic, it's really hard to
say, well, they get nice soap.

So it's a difficult, 1it's difficult for
me really to think in that regard. So I just think
that what we're talking about is --

COMMISSIONER ADEGBILE: But in
fairness, even in prisons, there are civil rights
protections. And so --

MR. ROMANO: There are -- right.

COMMISSIONER ADEGBRILE: Right?

MR. ROMANO: Right.

COMMISSIONER ADEGBILE: And so we don't
say because vyou're sentenced to prison nothing
matters, right? There are laws that this committee
is very focused on, that the --

MR. ROMANO: Correct

COMMISSIONER ADEGBILE: -- that the
fed, that the DOJ is focused on 1in protecting
prisoners. So I take the point and I understand
the categorical objection.

MR. ROMANO: Right.

COMMISSIONER ADEGBILE: But we're Jjust

trying to understand to inform our recommendation.
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MR. ROMANO : There's the -= the
guardrails I don't believe exist. I guess I made
that point clear. Thank you.

COMMISSIONER ADEGBILE: I guess that
brings the question to you, Ms. Ziegler, about what
it 1is that vyou're auditing and 1looking for in a
context where vyour fellow panelists think that
there may not be a lot to look at because there
aren't protections. Help us understand --

MS. ZIEGLER: Yes.

COMMISSIONER ADEGBILE: -—- your role

and how you see it.

MS. ZIEGLER: So our role 1is to
administer and enforce the law. And we do this
rigorously. We've Dbeen adding rigor to how we

conduct our investigations and how we evaluate
certificates.

We do wall to wall investigations.
When we find wviolations, we call them to the
employer's attention. We  provide compliance
assistance to the employer too, so that the
employer can make appropriate corrections.

Only after the employer has made
appropriate corrections and made a commitment to

future compliance will we talk about back wages and
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seek to resolve the case.

Where that's not possible, we look at
all the other tools 1in our toolbox, including
revocation, which is a very powerful tool, taking
away the employer's ability to pay a sub-minimum
wage. And we have used that 1n egregious
situations where the circumstances warranted.

In addition to what we do through our
enforcement, we also work with our federal agency
partners. We have an MOU, memorandum of
understanding, with the Equal Employment
Opportunity Commission.

So, during the course of our
investigation if we see what we Dbelieve to be
violations of the ADA, and granted we are not
experts in the ADA, but we do a referral to EEOC so
that they can look into this.

We've worked with the Department of
Justice where the circumstances were appropriate,
such as in the Rhode Island case.

And we work  with other agencies,
including the Office of Disability Employment
Policy within the Department of Labor, because they
do focus on capacity building and assisting states

and providers in helping to move ©people to
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competitive integrated employment.

I don't believe these things get to
what our other panelists are talking about. But we
do, within the law, we do what we can. Of course,
if the law were to change, we would change our
enforcement and administration accordingly.

COMMISSIONER ADEGBILE: Is it true that
the first revocation occurred in 20137

MS. ZIEGLER: Yes.

COMMISSIONER ADEGBILE: And you

mentioned a couple of more recent revocations in

Rhode Island. Maybe one way to -- is that right?
MS. ZIEGLER: The Rhode Island
revocations were 1in 2013. There have Dbeen some

since then.

COMMISSIONER ADEGBILE: Okay. T
misspoke. So you mentioned the Rhode 1Island
revocations in 2013. How many have there, how many

revocations have there been in total?

MS. ZIEGLER: Six total.

COMMISSIONER ADEGBILE: Okay. And just
so we understand it, could you give us a little bit
more granularity about what the facts were that led
to the revocations? What is it, what are the

events, what are the abuses that go to justifying
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the act of a revocation?

MS. ZIEGLER: So I will talk about a
more recent one. I think Alison probably is more
in the weeds on the Rhode Island revocations.

But a more recent revocation dealt with
an employer that had hundreds of workers at sub-
minimum wages. During the investigation, they hid
work. They hid contracts. They falsified time
studies. They falsified prevailing wage studies.

And at every step of the investigation,
they tried to present a front of compliance when
all the evidence that we collected found that they
were not 1in compliance at all. They were not
willing to admit to wviolations or to remedy the
violations. And so, based on that, we did pursue
revocation of their certificate. It's the most
egregious circumstances that we --

COMMISSTIONER ADEGBILE: Alison, did you
want to -- sorry, Ms. Barkoff, did you want to shed
some light on the Rhode Island situation?

MS. BARKOFF: Sure. And I Jjust want to
be clear, so we've talked about this being a
statute that's 80 years old and 6 revocations ever.

And I also want to point out, as I have

in my testimony, that while there is a regulatory
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standard that these certificates should only be
granted or renewed when necessary to address a lack
of opportunities, there 1is absolutely no standard
for that.

So certificates are given when you can
fill out and meet the requirements of we'll be
doing time trials the right way, we'll make sure
that we'll pay people again, what are
discriminatory wages.

There is nothing in these certificates
that are about capacity building or addressing any
lack of opportunities or having an employer come in
and show we're working to expand opportunities. So
I think that's some of my biggest concerns about
it.

Again, I will Jjust say that the 2013
Rhode Island investigation, there was collaboration
between DOJ and Wage and Hour. I think we were
able to find a way to thread the needle where some
of the wvery technical pieces around the 14(c)
violations lined up with trying to achieve goals of
the ADA and people being able to get opportunities
from competitive integrated employment. And while
finding those technical violations and withdrawing

the certificate, again, there's data about what has
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happened.

But when the certificate wasn't there,
guess what Thappened? People were able to be
engaged and get engaged around what are the right
opportunities for employment and make that
transition.

So I think you can see Rhode Island is
a perfect example of the certificate is a barrier.
When the certificate isn't there and resources go
towards matching people's skills with Jjobs, that
happens.

CHATR LHAMON: Sorry. Ms. Ziegler, I
just want to make sure that our testimony is clear.
Is it your view that Wage and Hour could enforce an
Olmstead violation or could enforce the ADA? Or 1is
it your wview that that 1is something that the
Department of Justice can do and not Wage and Hour?

MS. ZIEGLER: That i1s something that we
would refer to another agency, either Equal
Employment Opportunity Commission or Department of
Justice.

CHAIR LHAMON: Okay. Thank you.

COMMISSIONER ADEGBILE: Just one final
question, I think it's a quick one.

CHAIR LHAMON: Okay.
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COMMISSIONER ADEGBILE: I heard that

there are exemptions from OSHA requirements in

certain workplaces. I guess the question is
whether or not they're workplaces. Is that the
rationale?

MR. ROMANO: The rationale 1is it's not
a workplace.

COMMISSIONER ADEGBILE: Okay.

MR. ROMANO: 1It's training.

COMMISSIONER ADEGBILE: Okay. So what
is the defense? If folks are saying that they're
concerned about the health and well-being of this
community of persons, what is the policy rationale
of the United States to allow these places to not
follow safety requirements for the people that are
in effect --

MR. ROMANO: They're not classified as
workplaces. They're classified as just training.

But, of course, this 1s what I was
saying before in my testimony. When they want to
convince you that this is work, they'll tell vyou
these workers are wonderful people, they work hard,
they work. They use that language when it's
training, because they know to use the word work,

because immediately you know it's discriminatory.
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So they got to bounce back to training.

So that's part of the shell game of
what vyou have to remember constantly, that the
verbiage will change in order to make the point, as
opposed to Jjust going straight down the line and
never saying what it i1s, which is part and parcel
of the reason why you can go to a, you can dgo
someplace.

I was in a state a few years ago. And
I had one of the -- I'm not going to tell you where
it was or who the head was. But they told me they
have 10,000 people working under certificates in
their state and they had talked to every single one
of them, and 10,000 said they loved being on their
certificate and they loved making less than minimum
wage.

And I said to them, hey, I'm from a
large Italian family. I can't get two people to
agree on anything let alone 10,000 people who they
can't find one who said, you know, this stinks.

So, you know, that is part and parcel
of it. It's a shell game of what you ask, how you
ask, and making sure that you continually put your
finger on -- I'm continually putting my finger on

the concept that this is from the outset, from the
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outset an egregious violation of who we are as a
people more than anything else that I care about.

CHAIR LHAMON: So we are past time.
But I worry about my own health and well-being if I
don't let Commissioner Kladney ask one last
qguestion.

COMMISSIONER KLADNEY : Thank you.
Thank you. Thank you.

Ms. Ziegler, you spoke about the
toolbox at Wage and Hour. It's my understanding
the toolbox consists of recovery in lost wages and
revocation. That's it.

So my question is, would it assist you
in enforcement of 14(c) if you had civil penalties
against corporate officers and the corporation
themselves for continued violations of 14(c) and
more kinds of enforcement tools?

MS. ZIEGLER: Civil money penalties are
always welcome by the enforcement agency, perhaps
not by employers. But it is a very useful tool in
the toolbox.

We are endeavoring to use all the tools
we have. We're also engaging in more certificate
denials than we have in the past. But, obviously,

more tools would help us better enforce the law.
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COMMISSIONER KLADNEY: And was that a
CRP that had those violations, that got revoked?

MS. ZIEGLER: Yes.

COMMISSIONER KLADNEY: Thank you.

MS. ZIEGLER: Yes.

CHAIR LHAMON: Thanks very much to this
panel. Obviously, we found it very engaging. And
we really appreciate your testimony.

We'll take a brief break until 10:40
and come back for panel two. Thank you.

(Whereupon, the above-entitled matter
went off the record at 10:35 a.m. and resumed at
10:43 a.m.)

PANEL TWO - DATA REGARDING SUBMINIMUM WAGES
AND COMPETITIVE INTEGRATED EMPLOYMENT
CHAIR LHAMON: Coming back to order,
it is now 10:43 a.m. Eastern Time. We will proceed
with our second panel, which is about Data
Regarding Subminimum Wages and Competitive
Integrated Employment.

In the order in which they will speak,
our panelists are John Butterworth, who is the
Director of Employment Systems Change and
Evaluation, Senior Research Fellow at the Institute

for Community Inclusion at the University of
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