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PROCEEDINGS
(9:01 a.m.)

CHAIRMAN LHAMON: So, with that, this
briefing of the U.S. Commission on Civil Rights comes
to order at 9:01 a.m. on November 2, 2018, and takes
place at the Commission Headquarters at 1331
Pennsylvania Avenue, N.W., Suite 1150, Washington,
D.C. 20425.

I"m Chair Catherine Lhamon. The
Commissioners present at this briefing in addition to
me are the Vice Chair Timmons-Goodson, Commissioner
Heriot, Commissioner Kladney, and Commissioner
Narasaki .

I understand that we also have some of our
Commissioners on the phone. Please confirm your
attendance when 1 say your name.

Commissioner Yaki?

COMMISSIONER YAKI: Here.

CHAIR LHAMON: Thank you. Commissioner
Kirsanow?

(No response)

CHAIR LHAMON: 1 hope he"ll announce when
he comes. A quorum of the Commissioners iIs present.
Is the Court Reporter present?

COURT REPORTER: Yes.
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CHAIR LHAMON: Thank you. 1Is the Staff
Director present?

STAFF DIRECTOR MORALES: Yes.

CHAIR LHAMON: Thank vyou. 1 welcome
everyone to our briefing titled Aur Rights a Reality
Evaluating Federal Civil Rights Enforcement.

In today"s briefing, the Commission takes
up an issue that i1s central to Congress®™ charge to the
Commission, which 1s to examine federal civil rights
enforcement, and make recommendations where necessary
for Improvement.

We will hear from current and former
federal officials and academics, advocates, and legal
experts iIn civil rights enforcement. Testimony from
this briefing will form an integral basis for the
Commission™s eventual report to the President, to
Congress, and to the American people.

The Commission, which decided unanimously
with all eight of our members voting to take up
today"s briefing, returns to a topic that the
Commission has appropriately addressed many times over
our 6l-year history, going back to the first reports
that the Commission issued after Congress established
it in 1957.

In the Commission®s first reports issued
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in 1959 and 1961, a key recommendation emerged, which
was to have the Federal government actively engaged iIn
enforcing Federal civil rights law, including through
a tool Congress enacted following the Commission®s
recommendation, which is Federal agency ability to
withhold federal funds i1f an entity receiving funds
violates nondiscrimination laws.

Each of the many times since then, when
the Commission has evaluated what one of our 1970
reports termed '""the Federal Civil Rights Arsenal,” the
Commission has examined as we do today, whether
Federal civil rights agencies effectively enforce the
promises Congress made to the American people when
enacting Federal civil rights laws.

Consistently over time, the Commission has
offered recommendations for ways our Federal
government should better give effect to the core
nondiscrimination principles In Federal civil rights
laws, sometimes recommending new laws we have been
grateful to see Congress pass, sometimes recommending
corrective agency action we have been grateful to see
civil rights agencies implement.

The last time the Commission 1issued a
comprehensive report assessing civil rights

enforcement efforts across Federal agencies, was 1In
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2002 when the Commission began issuing a series of
reports Hlooking at the extent to which Federal
agencies had taken up prior recommendations of the
Commission and how each agency®s Federal enforcement
efforts were proceeding.

Today, over 15 years later, we return to a
comprehensive assessment of Federal civil rights
enforcement efforts. We so return because i1t iIs the
jJob we accepted with our appointments to the
Commission.

In addition, 1 ask my fellow Commissioners
to join me specifically i1n this iInvestigation, because
I saw such an extraordinary volume of civil rights
harms in my position as Assistant Secretary for Civil
Rights at the United States Department of Education
before coming to the Commission.

And what 1 witness now In this role at the
Commission, underscores my worry about the scary
precipice at which 1 see our nation standing now.
Between satisfaction of the 1i1deals we promise
ourselves and our laws, and retreat from those core
principals In too many daily experiences for too many
Americans.

My experience enforcing civil rights laws

and working with colleagues doing the same across
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agencies, some of whom are with us today, as well as
my current Jlife witnessing current enforcement
practices, raise questions for me about what should be
done differently and better.

| look forward to examining those
questions and my colleagues through this
investigation. At i1ts core, our iInvestigation examines
whether the Federal government is now meeting 1its
obligation to the American people to protect and
vindicate their civil rights across all issue areas
and 1n all walks of life, including education,
employment, housing, healthcare, immigration, and
policing among others.

We are, and I am, eager to celebrate what
works well iIn current Federal government practice.
And also eager to recommend improvements where our
investigation shows the Federal government can do
better.

Today"s briefing features over 20
distinguished speakers, who will provide us with an
array of viewpoints, as well as the opportunity to
hear from the public.

Panel One, which i1s seated in front of me,
includes current and former Federal officials from the

Departments of Housing and Urban Development, Labor®s
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Office of Federal Contract Compliance Programs,
Education, Health & Human Services, and the Equal
Employment Opportunity Commission.

Panel Two 1includes current and former
Federal officials from the Departments of Justice,
Homeland Security, Veterans Affairs, Agriculture, and
the Environmental Protection Agency.

I should correct that, the Department of
Justice declined to come. So, Panel Two will not
include the Department of Justice.

In note here that the Commission staff
invited current officials from relevant offices in the
Department of Justice, Departments of Education,
Health and Human Services, Interior, Treasury,
Transportation, and the Office of Management and
Budget.

These offices declined to participate In
today"s briefing, though our staff will continue to
engage with them to request relevant documents and
information for our eventual report.

Panels Three and Four include advocates
and academic and Qlegal experts 1i1n civil rights
enforcement from a wide range of perspectives. The day
will conclude with an open public comment session,

during which the Commission will hear from members of
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the public who wish to present additional information
to the Commission.

I thank all who join us now to focus on
this critical topic. Your views help us to fulfill our
mission to be the nation®s eyes and ears on civil
rights.

In the spirit of our Commission®s
bipartisanship, 1 pause here at Commissioner Heriot"s
request to offer some opening remarks.

COMMISSIONER HERIOT: Madam Chair, |
decided after 1 looked at how long this day was going
to be, that maybe, just maybe, it would be appreciated
if 1 passed.

(Laughter.)

CHAIR LHAMON: Well, thank you Commission
Heriot for starting us with a precedent for the day.

(Laughter.)

CHAIR LHAMON: For just a few additional
points and the value of today®s testimony, 1 am very,
very grateful to each of our participants today for
sharing their expertise, experience and views with the
Commission.

As 1s appropriate, given the Congress
tasked to my fellow Commissioners and me with the job

to evaluate every day, the effectiveness of Federal
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civil rights policy and enforcement, each of us
necessarily brings strong views to that evaluation,
and we have not waited for today to begin assessing
what does and does not work In Federal civil rights
enforcement practice.

Notwithstanding any of our individual and
collective prior statements about Federal civil rights
enforcement, I am confident each of us is prepared to
be educated and informed by what we learn today, and
to use that information to guide our evaluation now.

My experience when 1 worked 1In an
enforcement role taught me that constant reevaluation
of the effectiveness of our practices was and is,
essential to fulfilling the trust the President and
Congress placed i1n civil rights enforcement officials.

I was i1n that role, proud to reverse
course when necessary to get the job done right. 1 am
prepared to be educated today about ways that job can
be done differently than 1 did, and then I now imagine
it should be done.

I ook forward to what 1 and my colleagues
on the Commission will ultimately conclude following
this investigation. And more than that, 1 look forward
to our Nation®s continued pursuit of more justice for

all.
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I turn us now to begin our briefing with a
few housekeeping i1tems. First, a very deep thanks to
our Commission staff, who researched and brought
today"s briefing Into being.

Sarale Sewell and Kathy Culliton-Gonzales,
in addition to critical support from Teresa Adams,
LaShonda Brenson, Pan Dunston, Latrice Foshee, Martha
Marr, Tina Loulise Martin, Mayowa Olubakinde, Warren
Or, Lenore Ostrowsky, Elizabeth Paukstis, Amy Royce,
Maureen Rudolph, Juanda Smith, Brian Walch, Marik
Xavier-Brier, and Michelle Yorkman-Ramey for preparing
and making the logistical details for today work.

We also thank our interns from last year,
over the summer, and with us right now, who have
continued to provide valuable assistance to our staff.
And 1 thank the Staff Director, Mauro Morales, for his
leadership.

I caution all speakers, including our
Commissioners, to refrain from speaking over each
other for ease of transcription and to allow for sign
language translation, which is to my right.

For any individuals who might need to view
the sign language translation, there are seats
available In clear view to my right as well.

I ask everyone present to please silence
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your phones. And not to take flash photos to minimize
health risks to persons present.

As | mentioned, after the four panels and
an afternoon break, we will reconvene at 5:00 p.m. for
a public comment period. If you are interested 1In
participating in the public comment period, during
which each person will have up to three minutes to
speak, we will be honored to hear from you.

In total, spots at the public comment
period are allotted on a first come, first served,
basis. If you did not already sign up for one of the
first 20 spots online, you may sign up at the
registration desk now.

The spots will be available until filled.
IT you are one of the individuals who did sign up
online, please check In at the front desk so we hold
your spot.

For any member of the public who would
like to submit materials for our review, our public
record will remain open until Monday, December 17,
2018. Materials can be submitted by mail to the U.S.
Commission on Civil Rights, Office of Civil Rights
Evaluation, 1331 Pennsylvania Avenue, N.W., Suite
1150, Washington, D.C. 20425. Or by email, to

enforcement@USCCR.gov.
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During the briefing, each panelist will
have seven minutes to speak. After each panel
presentation, Commissioners will have the opportunity
to ask questions within the allotted period of time,
and 1 will recognize Commissioners who wish to speak.
I will strictly enforce the time allotments given to
each panelist to present his or her statement, and
unless we did not receive your testimony until today,
you may assume we have read your statements. So you do
not need to use them to read them to us as your
opening remarks. Please focus your remarks on the
topic of the briefing.

I also note that we have a tight schedule
with nearly two dozen experts who will speak before us
today. So, 1 ask my fellow Commissioners to follow
Commissioner Heriot"s lead iIn being judicious in your
use of time, and please be brief iIn asking your
questions.

Panelists, please notice the system of
warning lights that we have set up. When the light
turns from green to yellow, that means two minutes
remain. When the light turns red, panelists should
conclude your statements so you do not risk my cutting
you off mid-sentence.

My fellow Commissioners and I will do our
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part to keep our questions and comments concise. So
now we turn to our first panel of current and former
Federal agency officials.

The order iIn which they will speak 1is
Bryan Greene, General Deputy Assistant Secretary of
the Office of Fair Housing and Equal Opportunity at
the U.S. Department of Housing and Urban Development.
Craig Leen, Acting Director and Deputy Director of the
Office of Federal Contract Compliance Programs at the
U.S. Department of Labor.

Carol Miaskoff, Acting Legal Counsel at
the Office of Legal Counsel at the Equal Employment
Opportunity Commission. Arne Duncan, with whom I had
the extraordinary good fortune to work when he was
U.S. Secretary of Education, and who 1is currently
Managing Partner at the Emerson Collective.

And my former colleague, Leon Rodriguez,
former Director of the Office for Civil Rights at the
U.S. Department of Health and Human Services, and
current Partner at Seyfarth Shaw.

Mr. Greene, please begin.

PANEL 1 - CURRENT AND FORMER

FEDERAL AGENCY OFFICIALS
MR. GREENE: Thank you. The Department of

Housing and Urban Development welcomes this
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opportunity to provide the United States Commission on
Civil Rights this overview of 1ts current fair housing
enforcement activities.

In addition to other responsibilities,
HUD"s Office of Fair Housing and Equal Opportunity,
otherwise known as FHEO, enforces the Federal Fair
Housing Act.

We enforce that law on behalf of 328
million Americans, all of whom are potential persons
who may face housing related discrimination on the
basis of race, color, national origin, religion, sex,
familial status, or disability.

Our work covers the entire housing market,
including most sales and rental transactions, and
other housing related services iIn both the private and
government assisted housing market.

HUD"s civil rights authority differs from
that of many other Federal civil rights offices, iIn
that 55 percent of our workload 1involves the
investigation of Fair Housing Act complaints involving
private market transactions. By contrast,
investigations of civil rights compliance in HUD
programs, constitutes 20 percent of our work.

FHEO relies entirely on salaries and

expenses funding for its Fair Housing Act
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investigations. How many complaints we can investigate
and how fast we Iinvestigate them depends on staff
resources both in FHEO and HUD"s Office of General
Counsel.

Today we have 460 persons, of which 253
are dedicated to Failr Housing Act investigations. And
notwithstanding declining staff, on average each year
for the last several years, HUD has reduced the time
it takes to resolve cases.

The statute calls for resolution of cases
in 100 days, when -- unless Impracticable to do so.
For cases fTiled in fiscal year 2016, the average time
from filing to resolution was 247 days.

For fiscal year 2017, we reduced that to
209 days. And i1n fiscal year "18, the average time was
122 days.

FHEO also conducts compliance reviews of
HUD programs. We are dedicating 20 percent of our
staff resources to that work.

That translates into approximately 92
staff persons responsible for that work nationwide.
This 1ncludes investigations of nondiscrimination
among Tive thousand plus housing authorities, and
other federally assisted entities.

FHEO administers grant programs. This
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constitutes about 10 percent of our work. And this is
the oversight of the Fair Housing Initiatives Program,
which funds private nonprofit fair housing
organizations, and the Falir Housing Assistance
Program, which reimburses state and local agencies for
investigations under their substantially equivalent
fair housing laws. This past year, the state and local
agencies receiving HUD +funding, 1investigated 77
percent of the Fair Housing Act -- the Fair Housing
complaints filed 1In the United States.

Our ongoing review of those agencies and
the oversight we provide to them is critical for those
agencies to remain Vviable. When  they lose
certification, those cases come to HUD and tax our
limited resources.

We also conduct oversight of the nonprofit
agencies. For both of these activities we have
approximately 24 Federal employees each, who do that
work .

HUD"s effectiveness in carrying out our
fair housing enforcement mission depends on a robust
salaries and expenses budget that supports sufficient
numbers of skilled 1iInvestigators, travel funds,
information technology support, sufficient compliant

staff, and sufficient numbers of experienced fair
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housing attorneys.

Even with our declining resources, we"ve
made significant progress in reducing Fair Housing Act
age case i1nventory iIn recent years. The case -- number
of cases that go beyond 100 days, or that are at
beyond 100 days at the start of each fiscal year, has
decreased significantly over the last several years
from 1607 at the start of fiscal year 2016 down to
1297 in fiscal year 2018.

One of our most powerful tools under the
Fair Housing Act i1s our Secretary-initiated authority.
This 1s our authority to bring cases where no
individual has brought a complaint, but where the
discrimination, the alleged discrimination can
potentially harm a great number of people.

When budgets are tight, it"s challenging
for us to bring many of these cases because of our
demand driven work. Yet this is a significant priority
for us.

This year marks the 50th anniversary of
the signing of the Fair Housing Act. Ongoing
segregation In America, regular reports of sexual
harassment in housing, and newly constructed
properties inaccessible to people with disabilities,

are just some examples that underscore that we have
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not yet conquered housing discrimination.

To best direct our resources to the
pressing 1issues today, we have prioritized our
activities in the following way. One, timely,
effective Investigations.

Two, issuance of clear, helpful assistance
on animal -- assistance animal cases. Three,
combating sexual harassment iIn housing.

Four, meaningful, less burdensome
implementation of the Fair Housing Act"s Affirmatively
Furthering Mandate. And five, greater oversight of our
FHIP and FHAP programs.

When President Lyndon Johnson signed the
Fair Housing Act into law on April 11, 1968, he said
that he was signing iInto law the promises of a
century. He also said, we have come a lot of the way,
but near all of it.

Secretary Ben Carson recently said, HUD
has, 1s now, and will continue to vigorously protect
people from discrimination regardless of their color,
race, national origin, sex, disability, or familial
status.

There"s no question there 1is still
discrimination in our country. It"s a serious problem.

And we have not slowed down in identifying it and
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eradicating it.

Thank you very much.

CHAIR LHAMON: Thank you Mr. Greene. Mr.
Leen?

MR. LEEN: Thank you Madam Chair, members
of the Commission. It"s a real honor to be here today
on behalf of the Department of Labor and the Office of
Federal Contract Compliance Programs.

We"re very excited about what we"re doing
at OFCCP. We have a very ambitious agenda. And 1
wanted to just briefly go over 1t with you today and
then answer any questions you have. One focus of OFCCP
is affirmative action programs.

A concern that we"ve had, that really came
from a Government Accountability Office report, was
that many of the federal contractors in the United
States that we have jurisdiction over, may not be
actually doing affirmative action programs. This was
in one of the recommendations that they provided to
us.

The reason being, that OFCCP can only
really audit about 1 to 2 percent of contractors a
year. And contractors can largely predict, to some
extent, whether they will be audited.

So, the anecdotal evidence I"ve received,
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and the GAO report that we received, both indicated a
concern that many contractor establishments, and
there®s about 120 thousand of them in the United
States, which are based on 25 thousand federal
contractors that we have jurisdiction over, that
there®s a concern that many of them are not even doing
the basic affirmative action compliance.

And they"re waiting to be basically be
audited or receive a scheduling letter to then put
together their affirmative action program. Obviously
this 1s a very significant concern.

And this 1s a way that we can really get a
lot of bang for our buck, and improve equal employment
opportunity in the United States. ITf we can get every
one of those establishments to be doing an affirmative
action program, and be doing outreach to all of the
groups, the protected classes, that we enforce anti-
discrimination laws relating to, that would make a
really big impact.

So, we -- 1 1issued a directive, the
Affirmative Action Program Verification Initiative,
whereby we will be working with GSA to look at a
certification that they do every vyear, where
government contractors have to certify whether they

have an affirmative action program or not.
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I have alerted all the federal contractors
that they do have to do this certification, and that
we will be looking at it.

IT they check the box no or not applicable
as to an affirmative action program, basically
indicating that they“"re not in compliance, we"re going
to be auditing those companies.

And 1f they check the box yes, we"ll be
doing another form of audit, compliance checks, to
make sure that they actually are doing those
affirmative action programs.

So, that"s one of our primary focuses for
the next year. In addition to that, we are putting
together a database so that we can eventually collect
affirmative action programs from every contractor iIn
the United States.

And we"re hoping to be able to put
together a program whereby we can look at those and
identify likely violators. Because that"s one of the -
- that"s really the key for OFCCP success.

Right now across administrations we have
typically found discrimination about 2 percent of the
audits that we do. And there are some companies that
we will audit again and again, some of their

establishments every year, and never find
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discrimination.

And that®"s not really a great use of
government resources obviously. We want to be able to
identify likely violators.

So, we think that through this affirmative
action program verification initiative, we will be
able to do that.

The second issue 1 wanted to provide focus

to is our focused reviews. One of the criticisms of

OFCCP i1s that -- we have ten protections that we look
at.

Those that we -- basically enforce equal
employment opportunity and nondiscrimination

principals as to ten protections.

They"re -- so in this -- under OFCCP"s
regulations, government contractors cannot
discriminate based on race, color, sex, religion,
national origin, gender identity, sexual orientation,
disability status, veteran status, and we also enforce
a pay transparency requirement.

So, one of the concerns was that because
of the way that we collect data under our regulations,
we really are only able to do audits on two of those
protections. And sometimes a couple of the other ones.

But largely based on -- we can look at sex
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discrimination and we can look at discrimination based
on race. Well, you know, there"s eight other
protections as well.

And so, one of the i1deas was to do focused
reviews. And so what we will be doing is, a portion of
our scheduling list going forward, and 1°"m hoping for
like hopefully five hundred, you know, of these audits
a year, will be on one of the ten protections that we
focus on.

The first is going to be on disability.
We"re going to look at Section 503 of the
Rehabilitation Act. The stats related to individuals
with disabilities In this country are appalling.

You know, the labor participation rate for
individuals with disabilities is about 30 percent. The
unemployment rate is typically twice that of others
without disabilities.

I have two children with disabilities, one
who has severe autism, and I"ve experienced myself iIn
trying to get accommodations for her, and therapy, how
difficult i1t can be.

You know, and 1 have a hope for her that
one day she"ll be able to have a job, but I can see
that she will likely have a very hard time.

And 1°m hoping to try to improve the world
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for her. So, -- and I don"t say that lightly. But 1
feel that 1°ve learned a lot through this experience,
and so I"m very -- 1 feel very lucky to be in this
position. But, you know, one of our principal goals
there, i1s to tell companies look, don"t be so
legalistic In the way that you approach accommodation.

You should generally be granting every
accommodation that"s requested. Don"t make someone
feel like they have to be 1i1n an adversarial
relationship with you, because what i1t does 1is it
stops people from asking for accommodations or from
self-identifying.

And that"s one of the big problems we"re
seeing -- i1s that a Ilot of iIndividuals with
disabilities don"t want to self-identify, and frankly,
I understand why. Because they®"re worried that there"s
a risk.

So, we"re really focusing on disability
discrimination both through an awards program that"s
currently i1n notice and comment, and also through
these focused reviews based on disability.

We"re going to be going onsite. We“re
going to be interviewing their ADA coordinators. We"re
going to be interviewing their EEO officials.

We"re going to be interviewing people with
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disabilities who would like to talk to us. And we"re
going to be very focused on that issue.

I also want to tell you though that that
doesn™t mean we"re going to stop what we"re doing In
the area of race and gender. The last two years have
been two banner years for OFCCP.

Last year was our largest year in terms of
settlement recoveries enforcing our anti-
discrimination laws. So, we had an excellent year.

This year was our third highest year on
record. 1"m hoping that next year will be the highest
ever. And we have a lot of plans to do that.

So, | see my time is running out. I hope
that you all have questions. We"re really proud of
this agenda that we"ve put together.

We think that we can make a big iImpact
with federal contractors. And we"re hoping that that
impact will then extend to companies throughout the
United States.

So 1 will say that we"re also going to be
working with the EEOC. We have meetings scheduled. We
have an MOU.

So anyhow, 1t"s an honor to be here. Thank
you.

CHAIR LHAMON: Thanks very much. 1 will say
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also that Commissioner Kirsanow has joined us on the
line. So, we have yet another of us on the phone.

Ms. Miaskoff?

MS. MIASKOFF: Good morning Chair Lhamon,
distinguished members of the Commission, thank you for
the opportunity to testify today.

As you know, the EEOC was established by
Title V11 of the Civil Rights Act of 1964 to enforce
that landmark law®s prohibition on employment
discrimination based on race, color, religion,
national origin, and sex.

The EEOC opened i1ts doors on July 2, 1965.
And 1t now has approximately two thousand employees
around the country iIn 53 offices throughout the
states.

During the years we"ve been in operation,
we*"ve also been given enforcement authority for a
variety of other laws, including the Equal Pay Act,
the Age Discrimination Employment Act, the American
with Disabilities Act, and parts of the Genetic
Information Nondiscrimination Act.

We have two major enforcement tools, the
administrative process and litigation. In the
administrative process, we 1Investigate and we

conciliate charges brought by individuals alleging
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unlawful employment discrimination by private sector
employers and by state or local government employers.

Anyone who wants to challenge employment
discrimination under federal law, must first file an
administrative charge with either the EEOC or one of
the state or local civil rights agencies, many of
which we work in coordination with.

The point of this scheme i1s to work out
disputes before they go to the federal courts. In FY
17, the EEOC received approximately 300 thousand calls
and requests for information from people who wanted to
know about the laws we enforce and about fTiling
charges.

As a result of that, we ultimately took in
84,254 charges of employment discrimination directly.
And this does not include the number that were fTiled
with the state and local civil rights agencies.

In FY 17 our merits resolution rate was
between 13 and 14 percent. Over the years that has
ranged from around 20 percent to as the lowest being
about 10 percent i1s the range.

I don*t have any FY 18 data yet across the
board. But 1 am going to focus on harassment as an
example, and 1 do have data from that.

In terms of litigation, we can only fTile
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lawsuits In a very small number of the charges where
we TFTind reasonable cause to believe that there was
discrimination.

And that"s where our strategic enforcement
plan comes into play. We have six priorities. And we
follow those in deciding which cases we are going to
litigate. And those include recruitment and hiring.
And 1t Includes harassment.

In FY 17 we filed 184 merits lawsuits. And
we had a 91 percent success rate at the District Court
level.

We also resolved over 100 lawsuits. And
when we resolve cases, we really focus on changing the
practices in the workplace iIn a creative way that
hopefully will really make a difference.

So, I think a good example of all of this
iIs the sort of case study of harassment, which
obviously has been a front-burner issue in the last
year .

And I think we brought to bear a variety
of our tools here. So, it"s a good illustration of
that too.

First of all, before the MeToo movement
started, when Acting Chair Lipnic took over at the

EEOC, she was frankly horrified to look at our docket,
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and to see the pervasiveness of harassment of all
kinds, including sexual harassment in the workplace.

You know, unfortunately we"ve been privy
to a lot of the information that"s sort of becoming
public In the last year.

And as a result of that, Acting Chair
Lipnic set up a special task force to really look iIn
depth at prevention efforts for harassment. Because,
ifT you look at the data, and if you look at what"s
going on, clearly current prevention efforts are not
working.

In 2016 the task force came out with a
report that really focuses on prevention, and it has
some really creative ideas. For example, risk factors
in workplaces.

And these are risk factors that we all
have In our workplaces. But it helps leaders look at
their workplace, see what the vulnerabilities are, and
try to correct them.

So luckily, we put out this report,
basically right before the MeToo movement started. And
we ab -- we certainly used the report.

But, I also want to make the point, that
doing these kind of studies, iIs something that we

regularly do. We simply got the visibility here
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because of the timing.

And for harassment, 1 can actually give
you some 2018 data. The beginnings of i1t. We"ll have
all of 1t out later this month.

It"s interesting, the federal charges
alleging sexual harassment increased by about 13 to 14
percent in FY 18, as compared to FY 17. Anecdotally,
we"ve heard that the increase at the state level has
been a lot more. So, we"ll find out what that Is soon.

We issued reasonable cause findings 1in
1200 charges i1nvolving harassment iIn "18, as compared
to 970 in "17. And we settled through conciliation,
350 charges, representing a 43 percent iIncrease.

We also filed 66 lawsuits on workplace
harassment. Two-thirds of those alleging sexual
harassment, the others focusing largely on racial
harassment, national origin harassment. A 50 percent
increase on lawsuits i1nvolving harassment.

We rolled them out largely iIn two big
waves, in June and August, for maximum impact. We
announced on one day approximately six to eight
lawsuits around the country, filed by our offices.

And again, when we resolve these cases, a
fair number of which we have resolved, we are focusing

on equitable relief on changing practices, and not
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only on getting money.

We"ve also rolled out what we call a
respectful workplace training. And that"s a result of
the study that we did.

And that has been very effective. It
focuses on respectful behavior at work as a predicate.
And we"ve also rolled out policies.

CHAIR LHAMON: And 1 apologize. 1 do need
to cut you off. 1 think that has gone on.

MS. MIASKOFF: Thank you very much.

CHAIR LHAMON: Secretary Duncan?

MR. DUNCAN: Let me tell a couple of
stories. Imagine you have a daughter in high school
who goes to band class and enjoys band. My daughter is
one of those kids who was in band their freshman year.

But imagine she goes to band -- the band
room one day, and she"s raped by a fellow student. She
reports that rape.

And that local school and school district,
in their infinite wisdom, penalize her for Ilewd
conduct,-- put her in an alternative school with her
assailant. And so she actually spends more time every
day with the young man who raped her.

You might say this is preposterous. This

woulld never happen. This is 1mpossible. Well, this is
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actual -- this i1s an actual case.

One of the thousands of cases that under
your leadership, Madam Chairman that came to our
Office of Civil Rights. To that absolute failure of
leadership at the local level.

Thankfully OCR stepped in. OCR compelled
that district to provide counseling for that young
girl. And she said, and 1 quote, "that restored my
faith In humanity."

Every year we put out the Civil Rights
Data Collection project. A massive amount of data. A
treasure trove of data telling us all kinds of things.

Confirming things we knew. Lack of access
to high quality classes for students of color across
the country. But things that we had no i1dea of.

One of the findings that absolutely
stunned me was that across the country, for preschool
students, who by definition are three and four years
old, thousands of students each year were being
suspended and expelled from preschool.

Not surprisingly, they were
disproportionately black and brown boys. People don"t
like to talk about their school to prison pipeline,
but it"s real. For us to learn that starts at three

years old and four years old, was devastating.
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Two stories | want to tell about myself
that 1"m not proud of, but 1t"s important that we
raise brutal truths. 1"ve been at Chicago public
schools over a four-year period, we"ve worked very
hard to increase the number of kids taking and passing
AP classes.

And we track that data every single year.
At big, you know, big meetings of all our top
administrators, six hundred principals that start at
each school year, to go through the data.

In our fourth year, we had reached the
point where we had literally doubled the number of
students taking and passing those AP classes. And we
celebrated that.

And everybody stood up and cheered. And it
was a great, great moment. But, after we had stopped
clapping, | asked the auditorium, who here thinks our
students are twice as smart today as they were four
years ago?

And the room got real quiet. And the
answer i1s, they"re not. And for decades, we had denied
opportunity. And in a district that was 90 percent
minority, that was black and brown kids denied the
chance to take an AP class.

Final story, 1 was really worried about
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the school to prison pipeline. Something 1 always
thought about.

Early in my tenure in Chicago, 1 met with
the Chief of Police, and said, you"re arresting way
too many of our students.

And we"ve got good kids. They"re working
hard. What can we do better? And he said, let me look
at the data and 1711 get back to you.

A couple of weeks I heard back. They had
broken down the data. And the Police Officers” shifts,
there are three time periods, there"s 12:00 at night
to 8:00 in the morning. There"s 8:00 in the morning to
4:00 In the afternoon, and then 4:00 in the afternoon
until 12:00 at night.

What he demonstrated, was the vast
majority of arrests were coming between 8:00 in the
morning and 4:00 in the afternoon. Who was arresting
the kids? 1t was our principals.

Our principals were calling the police to
come and arrest our kids in our schools. We met the
enemy, and It was us.

In all those situations, there®s a lot of
work to follow to change those cultures and change
those norms. But, 1 tell those stories, Madam Chair,

to say that we have to have, we desperately need a
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strong federal commitment to civil rights enforcement
to do two things.

To ensure equitable education opportunity
for all students, and to protect people from harm. And
whether it"'s enforcement, whether it"'s data
transparency, whether i1t"s telling brutal truths,
whether 1t"s sharing best practices.

until 2017, this 1i1s what the federal
government did 1iIn a bipartisan basis. It was a
champion of the disadvantaged, and the vulnerable, and
the powerless.

We talk a lot, and we should talk a lot
about President Johnson signing the Civil Rights Act
in 1964. But, we don"t talk enough about President
Nixon signed the Title 9. A game changer i1n 1972.

In 1973 President Ford, the Rehabilitation
Act. So, this has been -- until 2017, this has been a
bipartisan effort to help and support those who don*"t
have access to a high quality education. Who don"t
have the right to vote. Who have their skills and
abilities swept under the rug.

Once the curtain of charity closes on this
current administration, we"re going to have a lot of
hard work to do at the federal level to reclaim that

rich and important legacy.
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Final thing 1711 say Madam Chair, just on
a personal level, 1 want to thank you for your
extraordinary leadership. You are an amazing champion.

You are one of the most important civil
rights leaders In the country. You made me and our
team better.

And you are your -- you are the daughter
of your parents. And you"re equal parts born of their
strong love and their struggle to have their love
accepted at the state level.

And you"re strengthened by their strength.
But, their struggle is your struggle. And i1t"s how
you“ve devoted your life to this.

I can"t tell you how much 1t means to me
personally. Thank you.

CHAIR LHAMON: Thank you. Secretary Leon
Rodriguez?

MR. RODRIGUEZ: Good morning Madam Chair,
members of the Commission. Thank you for inviting me
to be here with you today. I1t"s wonderful to be back
in this community once again.

Madam Chair, 1 had a very different
introduction in mind. But, something that you said iIn
your introduction struck me pretty profoundly.

Prior to serving as the Director of the
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Office for Civil Rights, 1 was the Chief of Staff for
the Civil Rights Division at the Department of
Justice.

During my tenure and the entirety of then
Assistant Attorney General Perez®™ tenure, this body
focused very intensively on one single case handled by
the Department of Justice, Civil Rights Division, the
civil prosecution of the new Black Panther Party and
two of 1ts members.

We were repeatedly called to present
documents to this Commission. We were asked to testify
before this Commission.

And at no time in my recollection did we
ever decline those iInvitations. I am accordingly, and
out of a pure sense of collegiality with those that
have come after me, disappointed that our successors
have declined to subject themselves to the oversight
of this Commission.

And again, as a colleague, 1 really
strongly, strongly urge them that in the future they
come here. And that at the end of the day, it iIs their
voices that are frankly, more important than mine in
terms of answering the questions that undoubtedly this
panel is going to be asking today.

Anybody who"s served in the Department of
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Health and Human Services Office for Civil Rights
knows that 1 was particularly obsessed with one prior
leader of the Office for Civil Rights. Actually 1f —-
as Madam Chair knows, our agencies used to be one
agency.

It was the Department of Health,
Education, and Welfare. And the first Director of the
Office for Civil Rights under President Nixon was none
other than Leon than Leon Panetta, who eventually
became the Secretary of Defense and CIA Director under
President Obama.

And 1 read and reread a book co-written by
then Director Panetta entitled, Bring Us Together, the
Nixon Team and the Civil Rights Retreat. What this
book recounts, is the story of then Director Panetta
doing everything that he could to implement federal
court orders requiring the integration of previously
segregated schools throughout the south and other
parts of the United States.

A task that his bosses in the White House
preferred that he slow down, and preferred that he
ignore. As a result of that tension between Secretary
Panetta and the White House, he was directed to resign
after only 14 months iIn his position.

I think all of us who serve in positions
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as leaders of offices for civil rights, need to heed
the example of Secretary Panetta. Whether we are
Democrats or Republicans, we need to heed his example,
and understand that no matter what our leaders”
political positions maybe, our duty is to enforce the
law.

In a meeting with school superintendents
in Georgia, then Director Panetta reminded them that
ifT you are to talk about the rule of law, then you
must also be talking about civil rights compliance.
Because they are one iIn the same thing.

I had the honor of serving as Director of
OCR for three years. Our mission 1iIncluded the
traditional civil rights authority, Title VI, the
disability rights protections, the health information
privacy laws, the provider conscious laws, and most
recently, Section 1557 of the Affordable Care Act.

One of the breakthroughs during my time as
Director was our implementation of Section 1557, which
recognized for the Tfirst time, anti-discrimination
protection based on gender in federally supported and
federally funded healthcare programs.

And 1n particular, we also announced that
for the first time that 1i1n that environment,

discrimination based on transgender status was itself
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a form of gender discrimination.

I would suggest that that presents a Leon
Panetta moment to the current leaders of the civil
rights apparatus of the federal government, to not
roll back this vital protection.

As Director of the Office for Civil
Rights, 1 emphasized the fact that civil rights
compliance i1s part and parcel of the overall mission
of the Department that we serve. It is a false choice
to ever say that civil rights compliance and the core
missions of any department in which we serve, are at
odds with one another.

In fact, they are one iIn the same thing.
And 1711 give you a classic example. One of our core
missions in the Office for Civil Rights at HHS was
enforcing the laws requiring provisions for language
access for limited English proficient persons.

And one of the things that we learned as
we engaged with physicians, with professors of
medicine, professors of scholars, iIs that when doctors
and patients, when healthcare providers and patients
do not communicate effectively, people die, people get
inferior healthcare.

And so 1t"s the same thing as the mission

of the Department of Health and Human Services®
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mission. It 1s to improve the health status access to
social services for all Americans.

And so civil rights compliance 1is
absolutely the engine by which to ensure that every
single American i1s able to enjoy the benefits provided
and funded by that department.

I want to conclude my remarks by saluting
the men and women of all of the offices for civil
rights throughout the federal department. They were
there before 1 got there.

They were there while 1 was there. And
many of them are still there now. And I told them, and
I think this remains true, perhaps more so now, that
they were my conscience.

Because they heeded what Director Panetta
said. Civil rights compliance i1s a core element of the
rule of law. And they reminded me of that every day.

Thank you.

CHAIR LHAMON: Thank you very much to each
of our panelists. I"m going to open for questions from
my fellow Commissioners.

It looks like Commissioner Heriot, you
have a question?

COMMISSIONER HERIOT: 1 just want to clear

up any misimpression that this 1i1s the Tfirst
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administration not to cooperate with this Commission.

During the Commission®s investigation of
the new Black Panther Party, we did not get
cooperation from the Obama Administration®s Department
of Justice. So, this is not a new thing.

We did not get cooperation in the Cy-Pres
Investigation. 1 too regret that we do not have
representatives of all the departments that we asked
for representatives from.

On the other hand, you"ve got to remember
that for example, with the Civil Rights Division at
the Department of Justice, the Senate only confirmed
Eric Dreiband a few days ago.

And 1 think this is unprecedented not to
get the President™s choice for leadership at the Civil
Rights Division as slowly. 1"m not blaming anyone here
for that.

But, you know, that"s a problem. But, you
know, Mr. --

MR. RODRIGUEZ: Rodriguez.

COMMISSIONER HERIOT: Rodriguez, it is not
at all unprecedented for administrations not to
cooperate with this Commission.

CHAIR LHAMON: Commissioner Narasaki?

COMMISSIONER NARASAKI: Madam Chair, 1 was
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just kind of overcome with the events that have
happened earlier this week. And 1 thought, i1f you
don"t mind, i1f we would just take a few seconds to
recognize the deaths iIn the Synagogue iIn Pittsburgh
and the two African Americans In Kentucky.

Many of you may not know, but the
Commission did issue a statement yesterday on these
two hate crimes. And 1 think it"s an example of why
civil rights i1s nonpartisan.

Why 1t 1is something, and we did 1t
unanimously. Why this -- why we In fact are on the
same side on these issues.

Just a few seconds.

(Moment of silence.)

CHAIR LHAMON: Sure.

COMMISSIONER NARASAKI: Thank you. So, 1
want to start with OFCCP. And 1t"s not because | don"t
have a number of questions for everybody on the panel.

But the Chair has had us under strict
instructions to try to keep as limited as possible.
And 1°'m hoping that 11l be able to get some time
around to get to everyone else.

So, 1 am very excited, Acting Director
Leen, that vyou are fTocusing on the 1issue of

disabilities. 1 very much agree that 1t"s an area that
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has a lot of work to be done.

Particularly in corporations to make sure
that people with disabilities are given the full
opportunity to contribute their talents. And to be
able to make their way in the world.

So, I"m very excited about that. 1 am very
interested 1In your approach on trying to get
corporations to live up to their requirements as
federal contractors to have, iIn fact, affirmative
action plans iIn place, and so, look forward to your
experiment. But, am very interested in understanding
more.

My understanding i1s that with this focus
under the new procedures that OFCCP sent -- will be
sending out a number of letters, scheduling letters.
And 1f the company responds that they have an
affirmative action In place, then they will be taken
off the schedule for a visit.

So I jJust want to understand i1f that"s
correct. If they self-certify that that will be enough
for you.

In the past 1 understand that OFCCP
investigations have often found that while a
contractor might have a plan, they rarely had a plan

that didn"t have significant violations.
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Because i1t 1is very technical, they“re
required to look at a lot of data for all races. They
need to evaluate their hiring against their actual
recruitment. And they need to make sure they"re
evaluating all job categories.

So, how do you intend to move forward?
And have I completely misunderstood how this process
IS going to work?

MR. LEEN: Thank you very much for your
question. 1 appreciate the opportunity to clarify
that. The -- we find technical violations about 25
percent of the time.

And we find discrimination about 2 percent
of the time. And you are correct that we are going to
try to achieve 100 percent compliance with affirmative
action programs throughout the United States.

And we will be having a compliance check
process to see that companies that certify that they
have an affirmative action program, actually have
them.

But, just because you have one, doesn"t
mean we won"t review you. We"re still going to have
our typical scheduling list.

And I'm hoping, in the last couple of

years it"s gone down to about a thousand or so per
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list, or per year. And I"m hoping to increase that to
about 3500, which would include the focused reviews
and then the compliance checks we"re also looking at
doing.

That maybe a different subset. Because,
you know, we"re really dealing with two different
issues. One, 1 want to make sure everyone -- we want
to make sure that everyone has affirmative action
programs in place.

That to me is basic compliance. And 1 feel
like we can make a really big impact if let"s say iIn
the GAO report one of the concerns was that when we
list a company, they typically have 30 days basically
to provide us their affirmative action plan.

And when they receive -- they receive the
scheduling letter, and then they"re requesting an
extension. And one of the -- and you know, all they
really have to turn over there is the affirmative
action program and certain information that they"re
supposed to keep and update on a yearly basis.

So, i1t begged the question, well 1f there
are so many of these companies are requesting this
extension, do they really have everything In place so
they could just turn i1t over?

So, that"s -- we are focusing on that.
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That"s something that we have to address to really
ensure comprehensive compliance.

We"re still going to be doing audits
though. Even i1f you have an affirmative action
program, you could still end up on the list, the 3500.

That"s going to be comprised of focused
reviews, and also our typical compliance evaluations,
which are more comprehensive.

But, that"s -- that"s -- we are still
going to be doing that. I want to be perfectly clear.
Just because you have an affirmative action program
and certify 1t, you could still be listed.

You -- we publish our scheduling
methodology now. And we"ll be publishing 1t going
forward. Companies will be able to see how we chose
them.

And they will see that we"re acting
fairly. And that we"re applying neutral principals,
which we"re required to do.

And we are also publishing now the list of
everyone that i1s being audited, so that there"s clear
transparency.

So, does that answer your question?

COMMISSIONER NARASAKI: That helps. Thank

you. Also, and you may not have this data with you, so
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feel free to tell me that you can submit 1t later.

How many -- you -- how many compliance
investigations have been initiated since 2016? And how
many of the new compliance investigations have found
discrimination?

And how many damages and recoveries have
been submitted for FY 2017 and "18?

MR. LEEN: I have to -- 1"1l have to get
back to you with the specific numbers. Which 1 will.

COMMISSIONER NARASAKI: Um-hum.

MR. LEEN: Let me answer that generally.
We have -- we"ve been doing about a thousand a year iIn
the last couple of years.

I feel —- that"s gone down over the course
of time. So, and we used to do something like five
thousand about a decade ago.

So, we"re trying to -- and | think one of
the ways that that happened was iIn the prior
administration, there was -- there was a, | guess
there was a decision to reduce the total amount of
audits, and focus more on those that are audited.

It"s something called the deep dive. You
know, and which has received both positive and
negative responses.

You know, so our goal, and we"re going to
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be actually publishing a directive on this at some
point. Our goal is to take the best aspects of what"s
called active case management, which is really the
Bush Administration approach, which had more audits.

And active case enforcement, which was
sort of the Obama Administration approach, which led
to less audits. By the way, both of which found
discrimination about 2 percent of the time again.

To try to increase the amount of audits,
but also do it in an effective way. Because we do want
to continue our commitment to enforcement of anti-
discrimination principles based on race and gender,
including In the compensation area.

I mean, that"s key. You know, we go where
the numbers tell us. We"re doing statistical reviews.
I mean, just In case some here don"t know, I"m sure
you all know what we do.

But, we do regression analyses. So we get
information regarding the compensation of basically
everyone within these job groups at a company.

And we do a statistical regression
analysis to see if there is a gap iIn pay that cannot
be explained by one of our controlling factors, a
legitimate factor -- based on race or gender.

And 1T we find a disparity, more than two
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standard deviations, we still will go onsite. We will
review that. We will send supplemental iInformation
requests. And we will enforce.

In terms of the amount of recoveries, |1
want to get you the exact numbers. So, 1"m going to
just give you a general figure. And I"m sorry 1 don"t
have the specifics.

In FY 17 we were iIn the low 20 million,
which was the highest year on record, 1iIs my
recollection. In FY 18, we were iIn the mid-teens,
which was the third highest year on record.

This upcoming year, we have some -- we
have some big cases. We"re hoping to be able to get
either some substantial settlements, or go forward
with enforcement.

And some of them are in enforcement right
now. And they"re known in the public record. We are
committed to those cases.

And we think that we have a good chance in
this upcoming fiscal year to have the largest year on
record by a fair amount.

COMMISSIONER NARASAKI: So, along those
case -- along with those big cases, the Department of
Labor recently rescinded a settlement with Microsoft

to resolve an investigation after a finding that the
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tech company had paid women in engineering and other
unspecified tech jobs less than their male coworkers,
and passed them over for promotions.

To Secretary Acosta®s credit, he was
concerned that the proposed settlement was not
sufficient, i1s my guess. What 1s OFCCP doing now to
ensure that they"re TfTully holding these kinds of
companies accountable?

MR. LEEN: Well, I need to say something
before 1 answer the rest of the question. 1 cannot
comment on that specific matter.

Now, the more general question of, what
are we doing to ensure that that -- the settlement
amounts are appropriate when we resolve matters, 1is
we*"ve -- we"ve done a couple of things.

One, we"ve 1issued a directive that"s
called a PDN Directive. The Preliminary Determination
Notice Review. So, one critique that"s been done of
OFCCP i1s that one, that we were sort of -- we weren"t
that transparent of an agency.

And two, that you would get different
treatment by different regions. And you know, when you
come Into these situations, it"s often hard to assess
is that correct or not?

We do look at the numbers. And we"re
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trying to make sure that the numbers, the stats, are
similar with the different regions.

But i1n terms of whether you“"re getting
basically treated -- being treated differently in a
review by the Southeast Region versus the Pacific
Region, my main approach was, well look, let"s assume
that this is happening. What would we do iIf it was?

Because, you know, i1t"s always good to do
reviews iInternally. And to set up appropriate
procedures.

So, what we"ve done, 1Is we 1issued a
Preliminary Determination Notice Directive. What it
says Is that companies, early in the process, we will
let them know what the disparities are that we found.

They will have an opportunity to respond
before we 1i1ssue a Notice of Violation. We"ve
encouraged companies to actually respond. Give us a
comprehensive response.

It"s good for us too in terms of use of
governmental resources. We want to know, do they have
a strong defense or not?

Or are we missing something in the way
that we"re reviewing the numbers? We give them that
opportunity.

They respond. That"s reviewed both by the
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Region, and the national office, to ensure that we
have quality control.

At that point, we would issue, 1f we —- we
woulld either amend our findings based on the response
and the additional information they provide, and issue
the Notice of Violation.

Or, we wouldn®"t change i1t if we find that
they don"t have a good response. And we would issue
the Notice of Violation.

Or conceivably, if they convince us they
haven®t been discriminating, we wouldn®"t issue the
Notice of Violation. That hasn®t happened yet.

But, the -- that third category, but it"s
possible. And 1 want companies to know that that is
possible. So, they should respond.

We"re trying to add a degree of due
process to the administrative aspect of our cases. And
then 1In addition to that, 1t allows us to see, are we
-- do we have quality control in the way that we"re
reviewing these cases?

But we are, | want to tell you, we are
committed to appropriate settlement amounts. And by
appropriate settlement amounts, there®s two
components.

One, we expect 100 percent prospective
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relief. We"re not going to agree to a settlement which
allows discrimination to continue.

I mean, that"s -- that"s a core principle.
In terms of back pay, we will try to reasonably settle
it, knowing that a lot of times there are a battle of
experts going on. There are two different
perspectives.

One of the critiques of OFCCP has been
that we don"t -- am 1 talking too much?

COMMISSIONER NARASAKI: Well, i1t"s just
that 1 have another question.

MR. LEEN: Oh, I"m sorry.

COMMISSIONER NARASAKI: And she®s going to

bang the --

CHAIR LHAMON: Do other people first.

COMMISSIONER NARASAKI: She"s going to bang
the gavel on me. 1 have just one more question on LGBT
ISsues.

CHAIR LHAMON: No. Not yet. We"ll see how
others are doing. 1 understand Commissioner Yaki has a

question. He"s on the phone.

COMMISSIONER NARASAKI: Okay. We"ll see.
Sorry, gavel has dropped. Sorry.

MR. LEEN: I"m sorry, 1 didn"t intend —- 1|

just -- 1 have a lot to tell you. Because we"re doing
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a lot of things.

CHAIR LHAMON: We appreciate it.
Commissioner Yaki?

COMMISSIONER YAKI: Thank you very much. |
Jjust wanted to first mention iIn response to a comment
by a previous Commissioner that | actually share the
viewpoint of one of our panelists about the lack of
response in agencies to the Commission®™s hearing
because 1 do remember quite well the amount of time
spent by the Department of Justice in responding to
this Commission when I was on 1t —-- 1"ve been on it
for quite a while -- with regard to the Black Panther
Party investigation including the attendance for
essentially the entire day of the Assistant Attorney
General for Civil Rights at the time, Mr. Perez.

And 1 think at some point the amount of
information that the Department provided to us in
response to our interrogatories Is a testament to
their tolerance for a lot of what we were trying to do
and the Jlack thereof of this administration 1in
responding to what is really a non-targeted, but just
very basic exploration of their duties as agencies and
enforcement to our rights is, actually, in my view,
quite astonishing given the fact that throughout the

time when I was on the small number end of it, a 6-2
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majority, with both Republican and Democratic
administrations, | do not really remember at all the
scope and lack of cooperation that we"ve seen iIn this
hearing, especially with regard to an issue that we
cannot really raise here.

But 1"m going to ask someone who did, have
a preexisting experience with this, to talk about --
and this goes to Secretary Duncan, because obviously
when the agencies refuse to come here and Health and
Human Services 1is considering some rather drastic
revisions, at least according to the reports from
inside and outside the Agency to the definition of
transgender, and what i1mpact that would have on
transgender people, citizens, rather, in this country,
and Secretary Duncan, in your Department, dealt with
the 1issue with regard to access to rest rooms 1In
public schools.

And 1 jJust would like you to comment on
your view and opinion of what you believe the impact
of the HHS ruling and indeed, the Department of
Education®s reversal of your policy as i1t pertains to
the transgender community.

MR. DUNCAN: Sir, I think we always have to
go back to sort of first principles and values. 1

talked about the two core things, the Department of
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Education which 1 think fundamentally has to be, must
be, a civil rights agency, has to do iIs to ensure
everyone, everyone, the right to have a high-quality
education, to allow them to fulfill their
extraordinary potential.

And 1 would say no one ever calls the
Office of Civil Rights on a good day. They call the
Office of Civil Rights when every other recourse,
every other chance to get relief has failed.

So Cath and I had a lot of tough meetings,
a lot of tough issues. That"s just the nature of this
work and we embrace that. But 1 will say some of our
toughest meetings were with transgender students and
their parents. And not to be too graphic, but to hear
kids talk about urinary tract infections because they
can"t -- they don"t feel safe to go to the bathroom,
to hear about the ridicule, and the pressure they felt
from others.

I think that any of us would struggle at
our jobs i1If we couldn®"t go to the bathroom during the
day. It"s hard to receive a high-quality education if
you can"t do that.

There®s some fundamental things i1n terms
of our students, psychological and social and

emotional safety, that have to be building blocks
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before we can start to talk about AP Chemistry and
Physics. And we deny those opportunities when children
are literally just trying to survive. We"re denying
them a high-quality education. So we address that. We
have to address that. We have to make sure every
single child in this country is safe, is cared for,
and then has the ability, i1s free of fear and then
they have the ability to talk about those higher level
learning opportunities.

CHAIR LHAMON: Commissioner Kladney, do you
have a question?

COMMISSIONER KLADNEY: Thank you, Madam
Chair, 1 know 1 promised 1 wouldn®"t ask any and cede
all my time to you. However --

CHAIR LHAMON: That"s not happening.

COMMISSIONER KLADNEY: Things change.

Mr. Leen, 1 was wondering 1if you“re
familiar with 14(c) of the Fair Labor Standards Act,
sub-minimum wage?

MR. LEEN: Yes.

COMMISSIONER KLADNEY: 1"ve been reading
the Congressional Research Report from 2005 and 1 was
wondering how has the Department of Labor progressed
in Investigating those types of cases? Have they or

haven®t they progressed?
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MR. LEEN: Well, I can"t comment directly
on that because that"s not my area, you know, with
OFCCP, so I1™m here on behalf of the Department of
Labor, not OFCCP, but --

COMMISSIONER KLADNEY: So you don"t know.

MR. LEEN: 1 don®"t know exactly. 1 have
talked a lot about sub-minimum wage with ODEP, the
Office of Disability Employment Policy, and I know
that that®"s an 1issue that"s leading to a lot of
discussion. 1 mean there®s really two perspectives and
we"re also thinking about this issue. So any feedback
would be helpful.

But on the one hand, someone like my
daughter, for example, has very severe autism, may
only be able to get a job with a sub-minimum wage. It
i1s possible. That may be her only opportunity. On the
other hand, and the other approach and I"m very
cognizant of this because 1 have seen a lot of
discrimination against individuals with disability. It
IS a segregated work environment. It"s not integrated.
They are being paid less and a lot of times those
employees are doing full work. 1 mean they should be
paid at least the minimum wage. So we"re struggling
with that issue, too. And so Is OFCCP because we are

still looking -- we do not want to see, obviously,
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discrimination against individuals with disability and
that is an encoded provision, essentially, that allows
individuals with disabilities to be paid less than
others. So that would be my general comment on that
topic.

COMMISSIONER KLADNEY: Thank you. Ms.
Miaskoff. I1"m sorry, 1 have a name nobody can
pronounce.

MS. MIASKOFF: Don"t worry about i1t.

COMMISSIONER KLADNEY: So the sexual
harassment guidance from your Department is 20 years
old.

MS. MIASKOFF: Right.

COMMISSIONER KLADNEY: And you updated it
last year and for some reason it got sent to OMB.

MS. MIASKOFF: Right. We put out a proposed
guidance 1n January 2017 and got public comments and
it was reviewed by OMB.

COMMISSIONER KLADNEY: Still being reviewed
by OMB?

MS. MIASKOFF: Yes, it 1is still being
reviewed, that"s correct.

COMMISSIONER KLADNEY: How long has that
been?

MS. MIASKOFF: Well, there®s been some back
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and forth and conversation, but 1t"s obviously been
about nine months or so.

COMMISSIONER KLADNEY: How many pages 1is

MS. MIASKOFF: Well, 1t"s about 75 or 80
pages, about 350 footnotes, but nonetheless, yes, that
is a long time, | understand.

COMMISSIONER KLADNEY: And do you have any
expectation of a date that it will be issued?

MS. MIASKOFF: 1 do not.

COMMISSI0ONER KLADNEY : Is there a
possibility it won"t be issued?

MS. MIASKOFF: 1 really don™t know.

COMMISSIONER KLADNEY: So that i1t i1s a
possibility.

MS. MIASKOFF: 1t"s up iIn the air. | think
it"s probably a possibility, but 1 really don"t know.

COMMISSIONER KLADNEY: Thank you.

CHAIR LHAMON: Madam Vice Chair?

VICE CHAIR TIMMONS-GOODSON: Thank you very
much, Madam Chair.

This question is for Assistant Secretary
Greene. You pointed out the power of Secretary-
initiated cases In combating policies and practices

that harm large numbers of people. And you pointed out
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to us that tight budgets make 1t challenging to
respond effectively to individual complaints and all
of that makes sense.

I was wondering 1If you could tell us about
how many Secretary-initiated matters have been filed
that you"ve looked into and say a word or two, If you
know, about how that compares with earlier years and
perhaps prior administrations. And i1If you don"t know
that, 1t you could provide that information for us.

And then 1T you could somehow tell us why
Secretary-initiated cases might not rate being
someplace in the priorities that you set out for us.

CHAIR LHAMON: May 1 just piggy-back on
that and ask you to tell us also what the difference
iIs between a compliance review and a Secretary-
initiated case?

MR. GREENE: Sure. Well, let me start with
your question, Madam Chairman. Secretary-initiated
cases, under the Fair Housing Act can involve any
entity, any entity engaged in housing transaction, so
whether 1t"s a sale, rental, lending, advertising.
Whereas, the compliance reviews are typically of
government-assisted housing providers. And you could
have a Secretary-initiated case which also involves a

government-assisted housing provider. So iIt"s very
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broad authority.

In terms of actual numbers, | can get you
actual numbers of how many we have currently. 1 would
say it"s a handful of Secretary-initiated cases. |1
think what"s most important to stress about Secretary-
initiated cases i1s that they are resource intensive.

And 1 think 1 speak for many of us that we
want to do more efficient investigations of the
individual complaints so that we have the resources to
take on Secretary-initiated cases to do investigations
of areas where we believe there may be discrimination,
where we could make greater transformational change.

I would say in my time at the Department,
Secretary-initiated cases, we"ve probably never had
more than 20 at any given time, probably averaging
somewhere iIn the 10 or 12 range. It all depends. And
again, depending on how big the case i1s, 1If you have a
handful of big cases, you know, that may be why you
have a lower number at any given time than another
time where you may have more, but they may not be as
resource intensive. But they are, again, really based
on the resources we have. 1"m pleased that we are
becoming more efficient i1n how we handle the
individual cases. So 1"m hoping we can take on more of

this work.
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CHAIR LHAMON: 1 have a question that 1-°d
love for all of you to try to speak to. Several of you
have spoken very compellingly about the difficulty of
managing Yyour resources as against the very broad
charges that each of the agencies that lead or lead
has. And a couple of you have talked about challenges
and trying to make sure that you have consistent
results across offices and that your offices achieve
the results that you wanted to.

So I"m curious 1If you can speak to the
importance of the federal role, the importance of
consistency across the offices, and the ways that you
manage consistency and end results.

And 1n particular, Mr. Rodriguez, you
mentioned iIn your written testimony that you had
worked with your staff when you were at HHS to include
in the evaluation plans for employees a priority to
work on systemic cases as well. 1™"m curious if you can
speak to the value of going down to the level of how
employees are rated, that as a mechanism, among other
mechanisms for achieving the results that you want to
achieve and also speaking with the federal voice to
these issues.

MR. RODRIGUEZ: Yeah, 1 really appreciate

the opportunity --
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CHAIR LHAMON: 1 think you need to turn
your microphone on so we can get the transcript.

MR. RODRIGUEZ: There we go. To address
that question, my background is in law enforcement. |
was a state and federal prosecutor. And core to the
law enforcement mission 1iIs establishing a set of
priorities for the work that you"re going to do. A
homicide i1s always more important than a turnstile
jumping.

And what 1 found when 1 got to HHS OCR was
that the way we rated our investigators was based
purely on the volume of cases that they completed and
not on the impact of the cases that were handled. And
as a result, there was actually a fundamental
disincentive to pursue a big case, a case with a
systemic 1mpact which struck me as undermining the
core mission of the Agency, which was, In fact, not
just to do justice in that particular case and It was
certainly that, but then to use that case as a
deterrent, as an object lesson.

And so both in terms of how we were rating
our employees, but then also In terms of how we lead
them and how we spoke to them, we emphasized the
importance. And the results started coming. | was

ultimately there just short of three years, in the
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sense that we were starting to really do the kinds of
cases that 1 thought and that our leadership team
thought we should be doing.

CHAIR LHAMON: Ms. Miaskoff.

MS. MIASKOFF: At EEOC, we have both a
strategic plan, like everyone has to and a strategic
enforcement plan. And the strategic enforcement plan
has six priorities. To bring that into reality, we do
two things.

One 1s that when we do individual
evaluations, everyone®"s functions are linked 1into
those plans. And you have to establish what you as an
individual have done in service of those goals.

The other thing i1s that we have quarterly
meetings. They"re not formally meetings, but
gatherings, briefings where the commissioners meet and
talk to the office directors about the kinds of cases
that they"re bringing, what they"re finding, what the
results are, progress on these priorities, and what
needs to be addressed and what isn"t being addressed
adequately. So that"s on a quarterly basis.

And we"ve also implemented a process where
with [litigation certain percentage, 1 guess, of
litigation from each district actually goes to the

Commission now under -- that Is under the priorities
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for them to review.

On top of that, we have a whole quality
assurance plan that"s more managerial, but 1 think the
strategic enforcement plan and its priorities are at
the heart of everything.

MR. LEEN: You know, it"s very interesting
because OFCCP used to have a closed case i1ndicator
where we would -- Dbasically we would reward
performance based on closed cases. And there was a
concern that it incentivized closing cases that were
even strong. The problem was we removed that indicator
and then our age cases greatly expanded. And when 1
came into the Agency I was very concerned about that.
I do not like age cases.

I feel that for a number of reasons, |1
won"t belabor it, but 1f you are Tfinding
discrimination, you need to Ffix 1t quickly,
particularly with the turnover that exists and also
that means people are living In a discriminatory
framework and a lot of times companies won"t fix it
until you reach the final settlement. So I feel like
iIt"s very important to move cases forward.

So we"re looking at adopting sort of a
combined i1ndex matrix that we"re working on that does

still give some reward for going through a case and
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closing 1t where you find a company that"s doing the
right thing, but that also rewards more the bigger
cases. Because we remain committed to the Ilarge,
systemic compensation cases. That"s still going to be
what -- we"re still looking for those big cases. In
fact, we"re trying to do i1t better by focusing on
likely violators. So that"s iIn a general sense what
we"re trying to do.

CHAIR LHAMON: Thank you.

MR. GREENE: In the time 1"ve been at HUD I
think we"ve really over the many years have often had
sort of a tug-of-war over the issues of volume and
getting cases done on a timely basis and achieving the
optimal outcomes for individuals In those cases. They
are not mutually exclusive and certainly when the Fair
Housing Act was passed and Congress charged us with
completing cases within 100 days, the expectation was
that we would get justice for people within 100 days.

So I1°ve seen many different ways of
managing these metrics over the years. | actually
think that currently we"ve probably managed to balance
them best in recent years, in part by shifting how we
allocate our resources. We"ve actually had a team
effort working on our age case inventory which for the

last several years has brought down that inventory and
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has allowed other investigators to focus on the newer
cases and ensure that those cases don"t age.

We have had a number of performance
measures that were focused on outcomes iIn tracking
relief. There"s only so much you can do in that area,
but there, you"re typically using historical data to
determine what may be expected of a given region or
individual iInvestigators. But i1t"s a balance and 1
think the key to all i1t ultimately i1s also having
staff resources to go In and do quality assurance.
That remains challenging.

And then beyond what we do at HUD, as 1
said 1n my opening statement, 77 percent of our cases
are also being handled by state and local agencies and
so another really important part of our mission iIs to
do the mission oversight there because now, If you“re
facing discrimination, housing discrimination in the
country, you"re more likely to be dealing with one of
about 89 different agencies. So we"re trying to
establish consistency iIn operations across them and
devote staff resources to that currently. We have 24
people doing that for all of those agencies and
several thousand cases.

CHAIR LHAMON: 1 1imagine that"s no easy

task.
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MS. MIASKOFF: 1 just wanted to add, just
to pick up on what you"ve been saying. We"ve also seen
a real uptick at the state and local agencies, very
significant. And we actually have one professional
full time i1n every office now devoted to managing that
relationship and looking over those cases and doing
spot checks and sufficiency reviews, etcetera.

In terms of the perennial challenge, 1
think, of balancing case load, you know, of reducing
the backlog versus quality, | think that"s sort of the
hallmark of this type of work. One other thing that we
have started doing is through an online portal for
charging parties. We are making an effort to set up
sort of gateways that people can sort of self-screen
so people do a questionnaire that"s not a charge, but
that explores what i1s the basis of the unfairness that
they~"ve experienced. And they can basically see there,
iT they"re going to state a claim under one of the EEO
laws or not.

And then what we do after that i1s people
go Into an interview with one of our intake people and
the results of that process has actually been a
decline In the charges filed, but because of that we
have more time to focus on ones that really state

claims and we"re seeing an iIncrease in our rate of
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merits resolutions. So we"re trying to get more time
to focus on the serious cases.

MR. GREENE: If |1 could say that"s
something that we"re also looking to do, so Carol and
I will be talking more about that.

CHAIR LHAMON: That"s going to go to my
next question, but 1 saw Secretary Duncan.

MR. DUNCAN: Three quick points. As I said
earlier, fundamentally, the Department of Education is
a civil rights office and that every policy decision
we made had to be viewed through that lens. So as you
know well, we had a team of about 5,000, but we had an
executive team of seven that helped to manage the
Department on a day-to-day and helped me make
decisions on our most difficult policy questions.

And the Office of Civil Rights, whether it
was predecessor, Russlynn Ali, or you were at that
table and we didn"t want the civil rights piece to be
an afterthought or to be shoehorned in or tried to
shoehorn at the back end or papered over, but it had
to be part and parcel literally every single policy
decision we made and that advice and leadership and
counsel and push was extraordinarily helpful.

Secondly, the issue of volume versus time,

whatever, just to add one other issue that we haven"t
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talked about i1s during our time, we saw our complaints
more than double, go from about 5,000 a year to
10,000. And my personal belief it wasn"t that there
was that much more nefarious things, more nefarious
things happening across the country. 1 think there was
a sense that our Office of Civil Rights was open for
business. And that increased work load was an
extraordinary strain on you and your team and we felt
that in D.C., and we felt that in our regional offices
across the country. We fought hard to increase the
number of attorneys were trying to handle those cases
in a thoughtful and fair and efficient manner.

To see the current administration actually
get rid of civil rights attorneys, 1 think speaks --
it tells you everything you need to know about their
values. And I would say budgets tell you values, not
words, and when you cut staff, you"re walking back
those commitments by definition.

Secondly, you do have to set some
priorities because the volume, again, for better or
worse 1s large. One concrete example was our sexual
harassment task force which was an administration-wide
commitment. So yes, the Department of Education at the
table, but DOJ, the President, the Vice President all

working extraordinarily hard together, given the fact
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that decade after decade, survey after survey, 20
percent of women on campus report that they“re
sexually harassed. That®"s a staggering number that
again, it"s easier not to talk about that, sweep it
under the rug, but that reality was one that we tried
to take on In a very important way.

And the final thing I*1l say i1s that for
education so many of our passions for it iIs our hope
that the dream of public education i1s i1t can be the
great equalizer, that regardless of race or socio-
economic status, or ZIP Code, that if you work hard,
you have a chance to do something really special in
life. That"s the dream of public education. And that
happens often. But there are too many times when the
lack of opportunity actually exacerbates the divide
between the haves and the have nots and you see the
children of the wealthy, the children of the privilege
getting a better, having access to better teachers and
better technology and better after-school programming,
and so the divide i1n our country grows because of our
unequal commitment to high quality public education.

I1"ve been thinking a lot about i1t, and if
you"re a medical doctor, you have to take a
Hippocratic Oath to do no harm. 1°ve been wondering

what"s the educational equivalent to that, to do no
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harm.

CHAIR LHAMON: Thank you. Several of you
have spoken to the value of working across agencies
and working with each other including on this panel
now, and so | appreciate that.

Could you speak to what i1t i1s to work
across agencies to try to achieve civil rights
promises and the value or the utility of the
coordinating authority from the Department of Justice
in doing that work as you are today leading the work
and as you"ve lead it.

MR. LEEN: 1 have something to say about
that. A lot of our focus has been on working with the
Women®"s Bureau at Labor, ODEP, the Office of
Disability Employment Policy, and VETS for these
focused reviews.

I*"m part of the administration and what we
are doing i1s really good stuff. I want to be clear
about that. We are committed to civil rights. My
agency, we are meeting with each of these other
agencies and putting together a list of best
practices, as well as legally-required policies that
you need to have iIn every one of the ten areas we
protect. 1 mentioned them before.

I met with the ACLU and I met with a lot
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of groups that come in and I say here, let me know the
policies that we should have. Let me talk to you about
the i1ssue of the Women"s Bureau. We"re working with
them on parental leave. 1 took parental leave when 1
was an attorney and I"ve always fought, and 1 also had
to take a flex schedule at one point because of my
daughter®s condition. And I pushed for that. And you
know, a lot of times, 1| see discrimination against
both men and women iIn this area. For women, one of the
concerns that we have at some of the -- you know, at
law firms and financial firms and 1 used to work at
law firms, sometimes there®s a special track for women
who want to take a non-partner track. We"re very
concerned about that. Because you should be able --

CHAIR LHAMON: 1 do want to stay focused on
Cross agency --

MR. LEEN: Also, we worked with the Women-"s
Bureau and we said put together a model policy for us
and so we"re going to be doing that with VETS. We said
put together -- one thing we"re concerned about is
USERRA violations and also discrimination against
veterans. So we asked them to put together a list of
model policies that we could ask employers to adopt
and then also with ODEP, we"re trying to have five to

ten policies that would be helpful for individuals
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with disabilities. And I would like to do that across
the Government. So we"re very committed to inter-
agency work and we"re proud of what we"re doing.

MR. GREENE: Well, most of our coordination
is directly with the Department of Justice, in part,
because the Department of Justice shares civil rights
enforcement authority under the Fair Housing Act. We
handle i1ndividual complaints. They have pattern and
practice authority.

Also, when we charge cases, parties have
an option to go before the HUD Administrative Law
Judge, or elect to go into Federal Court when the
Department of Justice handles those cases. So we have
a long-standing, very close working relationship with
the Department of Justice. We meet In person every
month, but we also are speaking all the time with them
on matters.

We also work with other agencies,
Department of Treasury and IRS on tax credit issues,
not as regularly as we do with the Department of
Justice. And then we"ve been working on the White
House Initiative on Asian-American and Pacific
Islanders, which has created some opportunities for
coordination with other agencies on how they"re

pursuing those issues.
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Where 1 think we all can do more and where
I want to do more is iIn some of these areas like
performance metrics and also looking at how different
agencies manage resources, what information
technology, several of us are doing investigations.
So there"s probably a lot to learn. 1 think we"re
quite busy with the day-to-day work that that kind of
coordination doesn"t happen as frequently as 1t
should, but hearing some of the things other folks are
doing, 1*m inclined to do more of that.

CHAIR LHAMON: Thank you.

MS. MIASKOFF: 1°d say EEOC has a habit of
coordination and what 1 mean by that i1s obviously in
our day-to-day enforcement we overlap with OFCCP. We
overlap with Department of Justice. So that is an on-
going collaboration.

We also, through our Office of Federal
Operations, we actually oversee the whole federal EEO
process and that office is always working with other
agencies that way.

Finally, in my office, the Office of Legal
Counsel, we have a Coordination Division. We have a
group of attorneys whose full-time job is to work with
other agencies and to see what"s going on at the

Federal Government and other work place regulations,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

laws, policy, that impact the way things are done in
the work place in a way that could clash sometimes
with the civil rights laws.

And so we have a devoted group who then
reaches out to other agencies and collaborates with
them and says hey, you know, we understand the purpose
here. How can we work this together so that obviously
you meet your mandate, but do so in a way that"s
supportive of civil rights.

MR. RODRIGUEZ: Am 1 on or no, I"m not. 1
could talk about this topic all day.

In my view, the mission of the Offices for
Civil Rights has always been a very fragile and
vulnerable mission. It i1s only part of what the
Offices of Civil Rights do i1s the enforcement aspect.
You know, one case, one investigation, one resolution.
In fact, we play at the table role that Secretary
Duncan, I think, described so eloquently. We play the
guidance type role that Director Leen was describing.
We had an educational role that we play.

All of those missions are infinitely more
powerful i1f they are done In coordination. First of
all, the Ilegal authorities are common. They"re
interlocked one from the other. But precisely because

a lot of times the first impulse will say the thing
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you"re asking us to do is too hard. It 1i1s too
inconvenient. It costs too much. The i1dea of having a
coordinated and unified front led by the Department of
Justice is a very, very powerful arrangement for the
civil rights community in the Federal Government.

I just want to point to one area of
coordination that we pursued which was common training
among the Offices for Civil Rights. So we established
Civil Rights Investigator Academy. A number of the
smaller offices joined iIn with us. We sent our
investigators to the National Advocacy Center at the
Department of Justice. And among the things that that
provided was a professional community among the civil
rights investigators and so 1 think that"s another
pretty important element of coordination.

CHAIR LHAMON: Commissioner Narasaki, you
had another question?

COMMISSIONER NARASAKI: Thank you. 1 think
it"s been not surprising we have people who will be
testifying later from the LGBTQ community who are very
concerned about changes in policies. So | wanted to
ask a couple gquestions around that, one for HUD.

It s been noted that some of the
guidelines and resources used to be available on HUD"s

website, for example, around LGBTQ resources have been
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removed.

Can you talk about what HUD will be
continuing to do? Does that signal a change 1in
policies around protecting LGBTQ?

MR. GREENE: So the HUD programs are all
individually responsible for addressing those issues.
So for example, our Office of Public Housing or our
homelessness programs, they"re the ones who directly
implement our rule with respect to LGBTQ issues. So
our Office of Fair Housing we provide support, but
it"s not In the Fair Housing Office. So they all carry
that through.

Those i1ssues do arise in the Fair Housing
Act context as well and we accept complaints with
those allegations and we evaluate them on a case-by-
case basis to make the evaluations, whether they
violate the Fair Housing Act®"s prohibitions of sex
discrimination.

COMMISSIONER NARASAKI: And will the
guidance be updated and reloaded or is there just a
different policy about putting guidance on your
website?

MR. GREENE: 1 personally can"t speak to it
because my office doesn®"t implement the guidance. But

I can assure you that we"ll get you a response to
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that.

COMMISSIONER  NARASAKI : Great. Also,
there"s some numbers that we"re iInterested in if you
could just follow up later. You"ve talked about the
ability to try to more timely close cases. It would be
helpful to know how many cases were closed with
findings of violations, settlements, and how does that
compare with 2016. 1t goes to what"s actually
happening with those cases. That was being talked
about.

So along the LGBTQ, 1 have one more
question which i1s for OFCCP.

So OFCCP, you have a new -- apparently
guidance around a religious exemption that we"re
trying to understand because 1 think 1t spoke to the
fact that 1t was done because there were court cases,
but there actually have not been any court cases that
have -- pointing to Hobby Lobby which was not about
actually employment.

So the LGBTQ community is concerned about
whether this going to become a license to discriminate
based on that kind of status, so I"m wondering how
you"re looking at that and how you"re going to pursue
that.

MR. LEEN: 1 want to be clear. It"s not a
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license to discriminate and 1°ve been raising it in
all my speeches to contractors that they need to
continue enforcing the -- internally, and then we will
enforce the anti-discrimination provisions related to
gender identity and sexual orientation which are iIn
our regulations and we remain committed to.

I will -- we thought, and 1 signed this
directive, and 1 felt that it was necessary because of
recent Supreme Court precedent. I understand that they
weren"t directly on employment issues, but I do think
they spoke to larger principles about RFRA and there®s
very little case law, by the way, on OFCCP, so we
often have to look to other case law to determine what
IS appropriate.

I felt that the guidance that was in our
FAQs related to the religious exemption was too narrow
and there was an Attorney General®s memorandum which
said that and my understanding of this area of law and
I am a lawyer, although 1"m not acting as a lawyer,
I"m acting as a director, but 1t"s very important to
me that we follow the law In this area. And the way I
view it was that 1 believe the exemption had been
interpreted so narrowly that basically i1t would say
that a company can favor in employment those of the

same religion, nominal religion, and 1t didn"t look at
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beliefs and conduct. It looked at whether you were of
the same religion.

My understanding, and 1 understand iIt"s
subject to debate, but based on the guidance 1
received including from our Solicitor®s Office, was
that 1t 1s broader than that. And 1 needed to make
sure that our guidance was correct. In addition to
that, religious freedom is iIn the First Amendment. It
IS a basic right in this country, and i1t 1Is something
that also has to be considered. And one thing 1 did
meet with the ACLU on this issue. They came and met
with me. And I told them -- you know we issued an FAQ
very soon after the regulation that says that we
remain committed to all ten of our protections and
that this i1s not a license to discriminate on those
grounds. But 1t 1s -equally as 1i1mportant that
compliance officers know that 1f they do get a request
-- we don"t have a lot of religious organizations that
are Government contractors, but we have some. And we
would like to have more, because we want all companies
to feel like they can participate in procurement and
they will not be discriminated against.

But I told them, you know, If you get a
religious exemption request, this i1s basically what

the Directive says, they have to be treated with
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respect. It will be provided to the National Office.
We will share it with our regional and national
solicitors and the position that we"ve taken is if the
law requires that we grant the exemption, we will. And
if 1t doesn"t, we won"t. There"s no policy aspect to
that.

I understand that the law In this area iIs
not entirely clear. I1t"s still developing and there®s
different ways you look at the law and I understand

that. But that"s the general approach and 1 stand by

that.

CHAIR LHAMON: Commissioner Kirsanow has a
question?

COMMISSIONER NARASAKI: Thank you.

MR. LEEN: You®re welcome.

CHAIR LHAMON: Commissioner Kirsanow?

COMMISSIONER KIRSANOW: Yes, thank you,
Madam Chair. 1 just had two quick comments given the

length of this hearing.
First, just wanted to express my amazement
that Commissioner Kladney®s spends time reading the

Congressional Record, especially going back to 2005. 1

want to commend him for that.
COMMISSIONER KLADNEY: 1 appreciate that.

COMMISSIONER KIRSANOW: well, due
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diligence, wow.

In addition to that, I want to thank the
witnesses for coming. As several have said we"ve had
some difficulties In getting witnesses to come, so |
appreciate these witnesses coming. It"s not unusual.

In the past, we"ve had i1In other
investigations and one of those in particular, we had
an administration that failed to answer 18 separate
interrogatories, provide witness statements for 12 key
withesses, refused to respond to 22 requests for
production of documents, failed to provide requested
emails, refused to provide certain attorneys from
testifying, fTailed to provide draft pleadings and
invoked specious privileges, refused to provide
privileged logs, so this i1s an ongoing problem. And
thanks to those who have responded.

Thank you, Madam Chair.

CHAIR LHAMON: Thank you. Vice Chair,
you Il be our last question. We"re overtime now.

VICE CHAIR TIMMONS-GOODSON: Oh, alright
now. 1711 move very quickly. As you®ve been told what
we"re trying to do 1s to examine what should be done
or what can be done differently so as to enhance civil
rights i1n this country.

Secretary Duncan, | was intrigued by your

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

statement to the effect that during your time at the
Department of Education that you sought to bring a
civil rights lens to all policy decisions and that
just seemed like such a no brainer. 1 just figured
that"s the way everybody was doing it, but apparently
not.

And so my question was what kind of -- as
we"ve discussed budgets and short falls and all that,
what kind of cost would -- financial cost would you
put on that effort and whether that might be something
that can be done or should be done that is not going
to run us a whole lot of money.

MR. DUNCAN: Well, to be clear that effort
of just trying to make sure the Office of Civil Rights
and leadership was in every policy conversation. That
costs zero dollars. That"s free. That"s just making a
commitment.

There®"s a larger issue of when you have a
volume of complaints, do we have enough staff to
resolve those and that®"s a budgetary and we asked
every year for increased resources to do that. Again,
it"s extraordinarily disheartening to me to see this
current administration cutting those resources,
dismantling that, walking away from that. But to have

thoughtful, smart policy makers at the table whose
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life work is to protect civil rights and to enhance
them, there®s no dollar figure for that. It"s free.

VICE CHAIR TIMMONS-GOODSON: Thank you.

CHAIR LHAMON: With that, I thank each of
our panelists. I will saw that i1t"s very likely that
our Commission staff will have follow up questions for
you and 1 hope that you will commit to answering them
and sharing information.

I echo Commissioner Kirsanow‘s thanks to
those of you who are current officials for coming and
for those of you who have been relieved of your
current obligation to come for coming also. So thank
you very much and we look forward to being able to
continue conversation.

We"l11 take a break now just until 10:50 so
that we can stay on track for the rest of the day and
we" 1l convene our next panel then.

(Whereupon, the above-entitled matter went
off the record at 10:44 a.m. and resumed at 10:51
a.m.)

CHAIR LHAMON: Okay, we"ll come back to
order now, as i1t is now 10:51. We"re a little bit
tardy.

PANEL TWO:

CURRENT AND FORMER FEDERAL AGENCY OFFICIALS
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CHAIR LHAMON: We"re going to proceed with
our second panel of current and former federal agency
officials. In the order in which they will speak, our
panelists are Lilian Dorka, now Director of the
External Civil Rights Compliance Office at the U.S.
Environmental Protection Agency and who was my
colleague at the Office for Civil Rights at the
Department of Education; then Harvey Johnson, Deputy
Assistant Secretary of Resolution Management at the
U.S. Department of Veterans Affairs; Winona Lake-
Scott, Acting Deputy Assistant Secretary for Civil
Rights at the U.S. Department of Agriculture; Veronica
Venture, Deputy Officer for Civil Rights and Civil
Liberties at the U.S. Department of Homeland Security;
and Robert Driscoll, Former Deputy Assistant Attorney
General at the Civil Rights Division at the U.S.
Department of Justice and current member at McGlinchey
Stafford.

Ms. Dorka, please begin.

MS. DORKA: Good morning, Commissioners and
fellow panelists. My name is Lilian Dorka and 1 am the
Director of EPA"s External Civil Rights Compliance
Office and 1 thank you for the privilege of appearing
before you today to tell our story and to tell you how

far we"ve come so that we can ensure that we can
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effectively accomplish the mission of EPA, the
protection of human health and the environment, to
make sure that that i1s available for all persons 1in
the United States, regardless of race, color, national
origin, disability, sex, or age.

During the last three years we"ve made
significant strides in achieving our external civil
rights mission. We"ve managed a docket that, by all
intents and purposes, was pretty much over-aged, going
from a total caseload of over 60 cases i1n 2016 to 25
as of today. Also, we continue to think creatively
about how to proactively engage with our EPA
recipients to ensure that they understand their legal
responsibilities and empower them with the tools they
need to strengthen the effectiveness of their own
nondiscrimination programs and, iIn addition, we
continue to work on engaging effectively with
communities so that they also understand their rights
and how our office can address their concerns.

Finally, over the last three years we have
dedicated very specific and focused resources to make
sure that we strengthen our own staff within our Civil
Rights Office to make sure they have the knowledge,
skills, and abilities they need iIn order to accomplish

their challenging mission -- our challenging mission.
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Like many other federal Civil Rights
Offices, my colleagues, our jJob is to advance the
mission of our agency through the enforcement of civil
rights and, In our case, to protect the human health
and the environment for all persons in the United
States and we do this, primarily, through complaint
investigations but also through proactive reviews and
technical assistance, community engagement, and policy
formulation.

To meet our mission, we identified three
key strategic priorities: the enhancement of our
strategic docket management, the development of a
proactive compliance program, and the strengthening of
our office"s workforce to promote a high-performing
organization.

Improving the strategic docket management
of our office is critical. That accountability measure
was critical because we had carried such a large over-
aged case docket. So while continuing to receive new
complaints, we absolutely had to address this. We
issued a Case Resolution Manual, the first of its kind
for external civil rights at EPA, within the last
three years. We also issued a strategic plan for
external civil rights at EPA, which had not been done

in many years. And we issued a compliance toolkit that
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explains the relevant civil rights legal standards and
how they apply in the environmental context. These
documents together help EPA recipients, as well as EPA
staff and the public at large, understand how ECRCO
undertakes its civil rights mission, including how It
processes and investigates civil rights complaints.

Most importantly, we focused our resources
on reducing our complaint dockets of unresolved and
over-aged cases, both for those that were pending that
still had to undergo jurisdictional review to
determine whether we could accept them for
investigation and also for those that we had accepted
for Investigation and were under iInvestigation.

At the beginning of FY2016, 47 complaints
were pending jurisdictional reviews, many of them were
over-aged -- most of them. We 1issued nine
jurisdictional decisions that year. In 2018, by
contrast, we began the year with 29 cases with overdue
jurisdictional decisions and presently we only have
four.

Proactive compliance programs are also
extremely important in terms of achieving our mission.
They help to complement and to reinforce even the same
basic principles and i1nvestigative procedures that we

carry out In our pending investigations. We are very
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cognizant of the fact that we had a big over-aged
caseload and we take that very seriously. We put in
place the tools that we needed to effectively resolve
them.

At one point, actually at the beginning of
FY2017, we had 61 pending cases and during that year
alone we received an addition 24. Currently, we have a
total of 25 pending cases.

We used and have honed our ability to use
the tools for informal resolution, how to craft an
informal resolution agreement, for example, but also
we are prepared to investigate fully and issue letters
of finding, 1T need be.

We have also, rather than iInitiate new
cases through compliance reviews, given the number of
cases we had pending, done some very, very interesting
proactive endeavors. We looked at all of the cases
that we had under investigation and the new cases that
we were receiving and we instituted within those
cases, we included a review -- even though 1t wasn"t
raised i1In the complaint -- a review of that
recipient”s foundational nondiscrimination program to
ensure they had in place the grievance procedures, the
coordinator, all of the notices, et cetera, and, In

addition, that they were ensuring access for persons
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with limited English proficiency, persons with
disabilities. We felt very strongly that without those
foundational programs in place we really couldn®t go
much further. We had to address these issues in those
cases. So essentially, we opened many compliance
reviews through the investigation and resolution of
all of our pending complaints.

In addition, we launched a Cooperative
Federalism Initiative and have scheduled our first
meeting with all of the states i1In our Region 1 Office.
We"re going to go region by region to train states in
a non-adversarial way to provide them proactive
technical assistance and make sure they understand the
importance and the relevance of having these
nondiscrimination programs. And we feel very strongly
about that, too, and we believe that this Cooperative
Federalism Initiative that we"ve instituted will
actually prove very beneficial as those states go
forward to better address their own nondiscrimination
needs.

CHAIR LHAMON: Thanks very much.

MS. DORKA: Thank you.

CHAIR LHAMON: Mr. Johnson.

MR. JOHNSON: Good morning Madam Chair,

members of the Commission, distinguished guest, and
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colleagues. Thank you for this opportunity to appear
before the Commission and tell the story on behalf of
the Veterans Affairs.

The Department 1is very proud of its
mission to serve America"s veterans, their families,
and their survivors with both dignity and compassion.
VA employees and representatives are the veterans”
principle advocate for ensuring that they receive
medical care, benefits, social support, and lasting
memorials.

Now Madam Chair, before | go further, 1
was prepared to read my opening statement but, based
on your opening remarks, | am going to go off script
and just tell you what®"s on my mind and what we are
doing In the Department of Veterans Affairs --

CHAIR LHAMON: Thanks.

MR. JOHNSON: -- with regards to this.

By background, the VA has three primary
administrations: Veterans Health, Veterans Benefits,
and the National Cemetery Administration. They serve
as fTorce multipliers for our mission because they,
too, have practitioners in the field In the area of
EEO, harassment prevention, disability, awareness, et
cetera.

So I believe the data tells the narrative.
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And when you look at the data, where 1 have seen
exponential growth is 1In the area of disability
reasonable accommodation. So that i1s one area of
critical focus for my office iIn the new year.

The other thing I would like to look at is
all of our programs. When 1 look at the product lines
for the Office of Resolution Management and also
Diversity and Inclusion, which both fall under me,
we"ve got a number of product lines. It"s making sure
that all of our handbooks, all of our policies, and
that we have toolkits -- and I call them toolkits --
and that"s so that the force multipliers i1n the field
have the regulations, the equipment, the tools they
need to help us enforce compliance all across the
enterprise. We do have facilities -- as most people
know we have more 350,000 employees and we have
facilities across the enterprise. And we want to make
sure that anybody that comes to our facilities 1is
treated with civility.

One of the areas that I'm looking at
closely 1s intersectionality. This i1s a term that I
started discussing with millennials because they first
brought 1t to my attention. And one of them said, and
this 1s something that just sticks with me, don"t put

us In a class. And she happened to be a minority
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female. And she said, instead, understand my journey.
Understand my mindset because it may be different from
other minority classes. Her particular journey was
unique to her.

So as we start to go forward, one area for
me 1s diversity of thinking. It"s great that we do
training, and I1"11 talk about that, but we have
training going on constantly, especially civil
treatment of others training. But the other we have to
do 1s diversity of thinking so that when you leave
that training, i1t i1s constantly present and aware iIn
those facilities that we have diversity of thinking.

The other thing that 1 look at is
harassing behavior. We heard from a member of the EEOC
on the earlier panel. Well 1, too, was very struck and
impressed by the Commission®s Task Force on
Harassment. We adopted the It"s On Us Campaign and we
are you know we have taken that on fully to include
the civil treatment of others training.

The other thing I look at i1s unconscious
bias because 1 think, to a degree, we all have i1t. You
know 1t"s the affinity, the like me bias. I would like
to treat people from Philadelphia, my hometown, a
certain way because we have an affinity or a

connection. 1 don"t mean to discriminate from anybody
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that"s not from there, however, | have to recognize
that certain affinity biases are present and
sometimes, again, it"s unconscious, sometimes
conscious. So we make sure that we train actively on
conscious and unconscious bias.

Understanding civil behavior -- I think 1f
you look at harassment and you start to ask yourself
who 1s a harasser -- that®"s iImportant -- who 1is
somebody who i1s acting less than civil and getting iIn
that mindset because i1t doesn"t happen the moment they
come to a VA facility. Sometimes this training happens
throughout their young childhood years, throughout
their college years, throughout their professional
environment. Then they come into the environment and
then we get to train them and we have to correct that
behavior when they come to our facilities.

Last year, we had 87 external complaints.
These are folks that are not VA employees that came to
our facilities and had a civil rights violation or
infraction. My goal is to deal with those swiftly.

I was told a story by one of my harassment
professionals who has a kindergartener who was being
harassed. And then | said, what did you do about 1t?
And she said, I went and met with the principal. 1

said, was that a quick meeting? She said, yes; as soon
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as | alerted the principal 1 got in to meet with him.

I said, then what happened? And she said
we had a discussion with the alleged harasser, and
their parents, and the principal and, at the end, it
stopped. And 1 said, tell me what you enjoyed about --
tell me what you liked most about that experience. And
she said, first of all, we got in quickly. Second of
all, they listened and it stopped and there 1is
mechanisms in place, should i1t start again.

So I can learn a lot from that experience.
We all can learn a lot from that experience; so for
me, timely and resolute investigations, timeliness of
our process, and also just ensuring the compliance.

And that"s what this 1is really about
today, it i1s compliance and follow-up that 1it"s
actually happening in our facilities. We did not have
a finding of discrimination of those 87 that 1 talked
about within our TfTacility. These are external
complaints.

Thank you. Thank you for listening to me.

CHAIR LHAMON: Thank you. Ms. Scott.

MS. LAKE SCOTT: Thank you, Chairwoman
Lhamon and Commissioners for the opportunity to share
with you a few insights into civil rights enforcement

activities at the United States Department of
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Agriculture, hereinafter, USDA.

I"m here today representing the Office of
the Assistant Secretary for Civil Rights, where 1
currently serve as Acting Deputy Assistant Secretary.
My office has 116 employees and, together, we provide
departmental-level leadership, coordination, and
direction for USDA"s Equal Employment Opportunity and
Civil Rights programs, including matters related to
enforcement and compliance in program delivery. My
remarks today focus on activities related to
departmental-level oversight of civil rights
compliance in USDA"s federally assisted and conducted
programs.

USDA is committed to enforcing laws,
executive orders, and regulations that safeguard the
civil rights of our employees and customers. Those of
you who may have read Secretary Sonny Perdue®s Civil
Rights Policy on USDA.gov may notice the Secretary
integrated his motto in USDA"s Civil Rights Policy,
that of do right and feed everyone, which iIs not
intended just to be a hollow creed. This pledge i1s at
the heart of our work, which includes our commitment
to protecting the civil rights of all USDA employees
and customers.

Doing right means treating all people
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equally, regardless of race, religion, gender,
national origin, or any other protected status. We are
all part of the same human family, Imbued with dignity
and worthy of respect. Every USDA employee 1s expected
to foster a workplace free from discrimination,
harassment, and retaliation so everyone can reach his
or her potential.

Our workplace will be a model for proper
enforcement of civil rights protections, not only
because 1t"s the law but because 1t"s the right thing
to do.

Now Tfeeding everyone means it doesn"t
matter what you look like or where you come from, USDA
programs are for you. Hunger has no color, has no
creed. Whether we are responding to disasters with
food aid, cultivating sustainable agriculture programs
overseas, or improving school meals here at home, at
USDA we know food has the power to unite.

In addition to continuing to enforce
compliance with all existing civil rights laws,
regulations, and executive orders, Secretary Purdue
directed the strengthening of civil rights management
functions at  USDA. Under Secretary Purdue®s
leadership, the Department has taken several

significant steps to promote accountability by
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reducing bureaucratic barriers to civil rights. These
efforts have resulted 1n more efficient operations and
additional efforts are underway to strengthen civil
rights management functions across the Department.

The Secretary®s eight priorities to ensure
integrity, consistency, and fairness are: 1) elevating
the reporting structure of civil rights functions to
the mission area level; 2) strengthening the role of
my office In providing supervision to the mission area
civil rights functions; 3) implementing
a timely, fair, transparent, and consistent approach
to addressing all complaints; 4) directing effective
robust and compliant mandatory civil rights training;
5) monitoring and evaluating the implementation of
reasonable accommodations throughout the Department;
6) collaborating with our Office of Human Resources on
appropriate issues that affect civil rights; 7) 1s
determining optimum staffing levels to implement civil
rights functions Department-wide; and 8) empowering
the mission areas and the staff offices to implement
civil rights mandates.

Currently, my office 1s iIn the process of
collaborating with the mission areas and the staff
offices to incorporate meaningful strategies and

measures into a civil rights strategic plan In support
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of the Secretary"s eight priorities.

With regard to enforcement activities, my
office has 36 employees ensuring compliance with civil
rights statutes, executive orders, and regulations
through our core enforcement functions, such as
complaint processing, civil rights impact analyses,
compliance reviews, and training. And I will briefly
address each of those.

Let me start by describing how we process
program complaints. If a USDA customer believes he or
she has experienced discrimination when obtaining
services from USDA or participating in a USDA program
or a program that receives financial assistance from
our Department, they may file a complaint with our
Department. Between fiscal years 2016 and 2018, the
number of civil rights complaints filed by USDA
customers decreased from 364 to 271. During this time
frame, we saw consistency in the top five bases cited
in these complaints. Disability was cited iIn 32
percent of the claims; race, 25 percent; age, 20
percent; color, 12 percent; and sex, 11 percent of the
claims.

During this same period, my office
decreased the number of days to process program

complaints from 450 to 292, which represents an
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increase in timeliness of 65 percent. Consistent with
best practices for complaint processing in the federal
government, our process has three stages. The first is
the 1Intake stage. The second stage 1is the
investigation. And the third 1Is the adjudication
stage.

IT after the complaint i1s accepted, we
inform the customer In the agency identified that the
issues will be i1nvestigated, then it then goes to the
agency to prepare a written statement.

As you know complaint processing
activities are a reactive function and 1 would like to
briefly describe some of our proactive measures. We do
a civil rights impact analyses on regulations that are
put out by the Department. During fiscal year 2017, we
received over 56 civil rights impact analyses and
worked collaboratively with our agencies to ensure
they did not adversely iImpact protected groups.

We conduct compliance reviews, also, to
evaluate civil rights policies, procedures, and
practices within USDA. In FY17, we evaluated 19
compliance reviews conducted by the agencies, i1ssued
four orders of relief, and fTour settlement and
conciliation agreements. We also conduct training in

compliance for our civil rights staff.
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In addition, our office --

CHAIR LHAMON: Ms. Scott, I need to stop
you there but thank you very much.

MS. LAKE SCOTT: Okay, thank you.

CHAIR LHAMON: Ms. Venture.

MS. VENTURE: Good morning, Madam Chair,
Commissioners, and colleagues. My name 1is Veronica
Venture and 1 am the Deputy Officer for Civil Rights
and Civil Liberties at the Department of Homeland
Security. So for expediency, we will say CRCL.

So one of the things that iIs -- or you may
or may not know how unique the DHS®" Civil Rights
Office 1s. Partly, we were established by the Homeland
Security Act as a separate entity. So that i1s a little
different than my colleagues®™ offices. So our mission
is Tfour-fold. Firstly, we provide guidance to the
Secretary in terms of policies or practices that may
affect civil rights and civil liberties. The second
piece of that, we engage with the public. So we have a
Community Engagement Section that their job is to go
on the road and tell most of the communities that are
underserved but we are starting to branch out to any
community In terms of what the policies are that are
at DHS and how they affect the public in terms -- and

what the effect is on the public. So we serve as
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liaison for DHS to the public, as well as the public
back to DHS.

The third piece of that, In terms of the
public, we 1Investigate complaints brought by the
public into the programs and policies that may affect
them at DHS. And the fourth i1s more traditional, which
is the EEO and diversity programs.

So that"s just setting the stage for our
office. So some of what we do i1s similar to other EEO
and civil rights offices iIn that we have the equal
employment opportunity and diversity functions. So we
address EEO complaints. We do the anti-harassment,
which 1s, of course, the hot topic of the day. We have
that particular program under my office as well. We do
the federal final AC decisions for all of DHS. So that
is a centralized function in my office.

So we handle complaints of discrimination
and also do the adjudication of that as well. So for
instance last year we, iIn terms of my office, the
Complaints Management Adjudication Section, we got
about 12,307 complaints into the system -- I"m sorry -
- 1,200, not 12,000 -- 1,237 complaints and we closed
1,247 complaints for the year.

So we are also unique iIn that we do,

besides doing the workforce, contractors to ensure
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compliance with the EEO and other laws, we do talk
about what we do externally 1 think is the bigger
issue for us at the moment. We definitely have some
work in terms of our Immigration Section, our FEMA
emergency benefits and disaster, and things like that.

So we have two different -- two other
programs. We have our Programs Branch and we have our
Compliance Branch. In our compliance work, we accept
and i1nvestigate complaints from the public, from
Congress, from detainees, from non-governmental
organizations, other avenues such as the i1ssues that
you see in the press. Our investigations are internal
to the component and we look at addressing complaints
on a broader level. So we are not Ilooking for
individual redress in these complaints but mostly
policy-making and practice-making.

So our work is typically not remedial, so
with the only exception of Section 504 of the Rehab
Act. So we actually seek redress for individuals in
the 504 complaints but, otherwise, we are looking
again for broader policy changes and practice changes
around the components.

So of course In CRCL we processed 4,201
pieces of 1ncoming correspondence from the public.

That means we opened 743 complaints from the public
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and closed 749 complaints during the investigative
process i1n our external complaints process. Usually,
we give the Department of -- DHS"s OIG the right of
first refusal for any complaints that would come in.
So then they turn them back to us for investigation.
Sometimes they keep them. For instance, there was a
letter from Congress that had asked us to look into
what loosely termed the travel ban back in January of
2017. The Office of the Inspector General gave us a
piece of that complaint. So they did the initial
investigation and then we did the piece that was
relevant to civil rights and civil liberties.

So our programs work, which 1s a little
different, 1s more the policy piece of our office. We
deal with compliance with Title VI of the Civil Rights
Act, disaster preparedness, recovery, particularly
modes of addressing policy areas, community
engagement, our training, and state and local Homeland
Security partners and that"s where we do a lot of the
external work as well.

So our Community Engagement Program iIs we
are in 18 cities around the country. So quarterly or
somewhat, sometimes three or four times a year, our
folks travel on the road to engage with communities

about issues that are affecting them in terms of DHS.
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So we hear -- we engage with our federal partners. So
usually, the U.S. Attorney is there, state and local
law enforcement, DHS, other entities as well, to
explore 1i1nformation, to build a trust of the
communities, and to explore community-based solutions
to Homeland Security issues. So we promote respect for
the rule of law In terms of civil rights and civil
liberties.

We also issue a report to Congress, which
IS on our website are available to the public,
detailing what our priorities and activities were for
each fiscal year. So our annual report provides us a
vehicle to update the public on the results of our
closed compliance investigations and accepted
recommendations.

So 1 know two of the questions that were
posed were talking priorities and pressing issues. So
we are iIn line with the Secretary®s priorities. But
some of the things that we are focusing on this year,
we do classified and unclassified intelligence
projects, so projects we work with the intelligence
community on those. We are using the use of social
media and biometric data in intelligence, vetting, and
law enforcement, one of the big areas of concern for

us, and investigations, of course, 1Into Tamily
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separation and family reunification. So we have a
large complaint going on about that right now.

We deal with family detention and 1S
detention of other vulnerable populations, treatment
of unaccompanied children and CBP custody, and the
processing of asylum seekers by CBP.

We talk about the appropriate standards
for search, transportation, and detention of
detainees, general detention standards, for example
prevention of sexual assault and abuse under the PREA,
the Prison Rape Elimination Act. That is part of our
area as well.

We ensure language access in Department
activities, specifically, development of a DHS
language access plan. We deal with access to programs
and activities for individuals with disabilities
encountered and served by DHS components, particularly
during FEMA emergencies, to ensure that individuals
with disabilities in the public are getting the same
access to the services that FEMA provides iIn an
emergency situation.

I have a lot more but I am sure we"ll save
that for questions.

CHAIR LHAMON: Thanks very much.

Mr. Driscoll.
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MR. DRISCOLL: Thank you. Thanks to the
Chair and the Commissioners for the invitation today
to discuss the topic Are Rights a Reality? Evaluating
Federal Civil Rights Enforcement.

I*"m Bob Driscoll. 1"m a partner in private
practice here i1n Washington, formerly of the Civil
Rights Division of the Department of Justice years
ago. 1 am probably unique among the panel in that I do
not have to vet my opinion with anybody, other than
possibly my wife and children who frequently, whenever
I make such appearances like this, ask me, quote, did
you embarrass the family, which tells you something
about their views sometimes don"t exactly jive with
mine.

So 1 wanted to talk about this topic a
little broadly and then I would be happy to -- you
know hopefully, we will have a robust discussion.

I think a lot of Americans and the popular
media fail to be precise when they are discussing
federal civil rights enforcement. The term civil
rights, in kind of the broader political context, can
be used as a shorthand for race relations, kind of
progressive politics, immigrants® rights. And there is
some intersection with all of those issues. It"s

important to remember, and 1 think the panels today
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have done a great job of this, that federal civil
rights enforcement is a law enforcement function, not
necessarily any kind of partisan catchphrase. And so
even though i1t receives a lot more attention In a lot
of ways, fTederal civil rights enforcement, 1Is no
different than tax, environmental, or federal
contracting as a body of law. There i1s a set of
statutes. There i1s a constitution. There are specific
texts that govern what enforcers do. It"s not a blank
slate upon which federal civil rights attorneys are
free to pursue their own political preferences or
particularize a vision of justice.

Now, that®"s not to say it"s as dry as tax
because, to be sure, those of us who have represented
the United States i1n enforcing civil rights take pride
in the moral underpinnings of many of the civil rights
statutes and any struggle that led to their passage.
So 1 think 1If you take the long view, and you have to
take a long enough view, i1t truly does appear, iIn the
words of MLK, that the arc of history does bend toward
justice. And it"s the dedicated federal attorneys,
like my fellow panelists who"ve spent their careers iIn
the trenches enforcing civil rights, can take credit
for doing their part to transform the aspirational and

philosophical kind of political words of our leaders
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into reality.

And to take an example, former Senator Tom
Harkin, now retired, and Majority Leader Bob Dole, who
was actually a law partner of mine for a while, you
know they were the primary architects of the ADA in
1990. But 1t"s the Disability Rights Section of Civil
Rights, the Offices of Civil Rights of all the various
cabinet agencies that are kind of the unheralded
masons and laborers that turned that blueprint into a
reality. The ADA i1s nothing but words on a page to a
wheelchair-bound citizen until the curb cuts come to
her neighborhood, in particular.

And so i1t i1s seemingly routine, something
that 1s as routine as ADA enforcement won"t pop up If
we Google civil rights and look for the hot issue of
the day. That i1s key civil rights work. It is often
anonymous, sometimes tedious but that creates the new
reality that helps integrate the differently abled
citizens we have iInto society as the drafters of the
statute envisioned.

Before +turning to more controversial
topics, because I have the opportunity so why not, or
talking about Kate Bakers, or transgender bathrooms,
or things that create controversy today, 1t 1is

important to recognize that some of the most important
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work, civil rights work that is done iIn the country
has nothing to do with our political differences but,
rather, rule of Jlaw that tries to make our
intellectual agreements, statutory promises, and
constitutional convictions a realty for all of us.

Consider the Fair Housing Act. Again, some
people view it as dry. You know this law prohibits
sexual harassment by landlords, property managers, and
others that have interaction with residents of public
housing and other places. Recent stated publicity by
the Civil Rights Division has driven a big increase in
enforcement and complaints iIncreased significantly,
from my understanding. And that kind of success
doesn"t gain that much traction in the media because
for, 1 think, the good reason that society 1is
generally in agreement that sexual harassment isn"t a
good thing and that landlords who sexually harass
their tenants for rent or other reasons should be
punished. And so 1t doesn®"t diminish the importance of
that work that it"s not what is In the headlines today
iT one Googles civil rights.

Similarly, successes i1n human trafficking,
rights of developmentally disabled people, service
persons, veterans rights go unheralded not because the

enforcement isn"t happening, necessarily, but because
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no one disagrees that enforcement should happen,
unlike some other more controversial topics. And
that"s a good thing.

Finally, you know consider white
nationalists i1n Charlottesville, or the anti-Semite
recently iIn Pittsburgh, or abuse of police officers in
Springfield, | was just looking at a case that the
Division filed the other day, our national consensus
that these cases should be brought means that there is
little reason for publicity, beyond the iInitial
pressure. I mean In a way, as awful as Charlottesville
IS, In a way 1t is something good to see that the
reaction is like well of course, those guys will be
indicted. | haven"t heard anybody argue that those
indictments are i1mproper. But again, that means it
won"t necessarily get media attention.

I know we currently have a Republican
President and a Conservative Attorney General, a
situation which 1 am very familiar, having served
under President George W. Bush and Attorney General
John Ashcroft and thus, there 1is controversy and
disagreement at a policy level among the civil rights
community.

As 1 have alluded to previously,

conservatives, including conservative civil rights
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lawyers, such as myself, tend to feel bound by
statutory and constitutional text. As such, advocacy
groups and others that want, in the absence of
statutory authority, to advance certain issues -- 111
just pick transgender rights, since 1t"s the one
that®"s on my mind lately, are sometimes disappointed.
I"m sure there"s a member of this panel or members of
the group today who are disappointed with some of the
current federal civil rights enforces.

So these disagreements, In my mind,
highlight the distinction between civil rights
enforcement, the topic of today®"s panel, and civil
rights policy. Federal civil rights enforcers do not
write with a free hand.

I recall back in the early 2000s, when |
was responding to congressional Inquiries as a Deputy
Assistant Attorney General about whether the Civil
Rights Division would respond to cases of violence
against gay students i1n public schools under
interpretation of Title IX that we, as a Department,
ended up not advancing because we did not think It was
proper legally. And I responded to Congress that the
Division would happily bring such cases 1f Congress
would give us the authority to do so but that we

currently didn"t have it.
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And you compare now, there"s obviously a
conservative President -- or a Republican President
and a conservative Attorney General, let me put it
that way, and the DOJ is prosecuting hate crimes based
on sexual orientation. 1 looked i1t up today. They
indicted 1 think six or eight people for sexual
orientation-based hate crimes. Why? Passage of the
2009 Matthew Shepard Act explicitly covers such
crimes.

So i1t"s fair, 1 think, for advocates who
want to see changes to beat up an administration or
challenge an administration to get those changes
through. 1 don®"t think i1t"s fair to criticize the
civil rights enforcers, who are simply enforcing the
statutes and the regulations they®ve been dealt.

And that"s it. 1711 submit the last two
paragraphs for the record.

CHAIR LHAMON: Thanks very much. 1 will now
open the panel for questions from my Tfellow
commissioners.

Well, 1 will jump iIn, since they are not
jumping in. A challenge that 1 read 1In your statements
and heard from your testimony this morning is how to
do the job that i1s very broad In 1ts scope in the

jurisdiction of your offices with sometimes very small
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staffs. Ms. Dorka, you have 11 or 12 people, depending
on whether all your positions are TfTilled iIn your
office and an extraordinarily large charge. And 1
think that"s certainly also true for the Department of
Agriculture, the VA, and except with respect to
Section 504, Ms. Venture, your office doesn®t have
enforcement responsibility at all. 1t has advisory
responsibility.

MS. VENTURE: So we do in the EEO realm,
the same way that the other components or other
agencies do.

CHAIR  LHAMON: Thank you for the
correction. This briefing 1i1s focused on external
enforcement. So for our purposes, except iIn that area,
you don"t.

And so I am curious if you can speak to us
about how 11t 1is that you manage such a large
jurisdictional charge with small staffs and whether
you are prioritizing, how it is that you go about
ensuring that you satisfy the issues that Congress has
assigned to your offices.

Ms. Dorka.

MS. DORKA: 1711 go for 1it.

It is a challenge and i1t 1i1s also a

challenge not only to address all of the cases, but to
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