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P-ROGCGEEDI-NGS
(9:33 a.m)
. I NTRODUCTI ON BY CHAI R

CHAI RPERSON REYNOLDS: This hearing of the
U S Commission on Cvil Rghts will conme to order.
Qur purpose today is to collect facts and information
regarding the Departnent of Justice's actions related
to the New Black Panther Party litigation and its
enforcenment of Section 11(b) of the Voting R ghts Act.

The Commi ssion began its investigation of
this matter alnost a year ago, in June of 2009, and
held the first hearing on this matter on April 23rd,
2010. During this hearing, the Comm ssion heard
testinony from various fact w tnesses, who testified,
who witnessed the Election Day incident as well as
Representative Frank WIlf and fornmer DQJ official
G egory Kat sas.

Today's testinony by Assistant Attorney
General for the Gvil R ghts Dvision, Thomas Perez,
is a continuation of that hearing.

By now, the facts of this case should be
wel | -known. On Novenber 4th, 2008, two nenbers of the
New Bl ack Panther Party appeared at a polling station
i n Phil adel phi a.

Vi deo evidence and eyew tness testinony
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show that these two nenbers standing athwart the
entrance of the polling place dressed in paramlitary
uni forms with bl ack conbat boots.

One of them brandi shed a nightstick. They
hurled racial epithets at whites and blacks alike,
taunting poll watchers and poll observers, who were
there to aid voters and, according to evidence adduced
during our hearing |last nonth, caused sone voters who
sought to cast their votes that day to turn and | eave
the polling place, rather than have to contend wth
t hem

A black poll worker who happened to be
working for the Republican Party was called a race
traitor and promsed that there would be hell to pay
if he enmerged from the polling place, according to
eyewi tness statenents. He was so alarned by the
Pant hers' presence that he would not |eave the polling
place until they left.

Initially this assault upon the sanctity
of the polling place was aggressively pursued by the
Justice Departrment in 2008 under Section 11(b) of the
Voting R ghts Act, which prohibits any person, whether
or not acting under color of state law from
intimdating, threatening, coercing, or attenpting to
intimdate, threaten, or coerce any person from voting
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or attenpting to vote or fromaiding a voter.
The Department's | awsui t sought to

permanently enjoin any simlar future conduct by four

def endant s: Mnister King Samr Shabazz; Jerry
Jackson; -- these are the two gentlenen who were at
the polling place on the day in question -- and the

New Bl ack Panther Party Chairman, Mlik Zulu Shabazz
and the organi zation itself.

None of the defendants contested the
charges. And all that remained for the Departnent to
do was to seek an entry of default judgnent and an
injunction to stop future acts of intimdation.

But on the eve of the date which the court
set for the Departnent's request for default judgnent,
the trial attorneys that had vigorously pursued the
case were instructed, i nst ead, to request a
conti nuance by then Acting Assistant Attorney GCenera
for Cvil Rights Loretta King.

In the days that followed and despite the
robust justification nmeno it had prepared at the
inception of the case to support its request to file
suit, it appears the experienced |ine career attorneys
responsible for the case were put under intense
pressure to justify the lawsuit against the Panthers
and required to prepare a defense of its proposed
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injunction, as press reports and evidence submtted
into the record by Representative WIf during |ast
nont h' s hearing denonstrate.

Ms. King then sought a review of the
matter by the Division s Appellate Section, which was
also entered into evidence by Representative Wlf.
That review states that the Departnent can nake a
reasonabl e argunent in favor of default relief against
all defendants and probably should, given the unusual
procedural situation. It was a view shared by a total
of at least six career attorneys intimately famliar
with the details of the case, including two who opined
from the Appellate Section. One of the appellate
attorneys went so far as to characterize the
injunctive relief against King Samr Shabazz and Jerry
Jackson as very |limted and acknow edged that such a
[imted injunction would not acconplish very nuch.

Nevert hel ess, the Departnent dropped its
claims against three of the defendants: t he
organi zation, the New Black Panther Party; its
Chai rman, Malik Shabazz; and al so, curiously enough,
Jerry Jackson, who was one of the individuals fromthe
organi zation who was at the polling place acting in
concert with the gentleman who w el ded the ni ghtstick.

As to King Samir Shabazz, the Departnent
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reduced the injunctive relief it sought against him
Wiereas, the original conplaint sought an unlimted
injunction prohibiting acts of intimdation anywhere
in the United States, the final relief sought by the
Departnment was |imted solely to the Gty of
Phi | adel phia and was only to |last through Novenber of
2012.

Car ef ul analysis of the Departnent's
action in this case falls squarely wthin this
Conmi ssion's special statutory nandate to assess the
enforcenent of the Voting Rights Act. That Act
resulted in large part from the Comm ssion's earliest
work in the '50s.

This assessnent cones at a time when both
the President and senior DQJ officials have announced
the Department is prosecuting civil rights violations
again and that it is back open for business.

M. Perez has stated that it is the job of
the Gvil Rights Dvision to enforce all civil rights
| aws and has noted, "Gvil rights enforcenent is not
like the buffet line at the cafeteria. You can't pick
and choose which laws you like and which ones you
don't."

He has pledged to enforce those laws in a
fair and independent fashion using all the tools at
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the Departnent's disposal. "W are not sinply open
for business,” M. Perez has said. "W are doing
business in a new, different, and better way."

In testinony before the House Judiciary
Subconmmittee on the Constitution in Decenber of 2009,
M. Perez identified the wvoting rights of all
Arericans as being at the core of equal opportunity
and equal justice. Robust enforcenent of civil rights
| aws of the dispensation of equal justice, regardless
of the color of the victim or offender, are at the
heart of the New Bl ack Panther Party case.

A dismssal of this case is critical
because of the broader nessage it conveys. The
American people expect the Departnent of Justice to
vigorously enforce the nation's civil rights |aws.
Doing so requires it to exercise its discretion to
send a strong nessage to hate groups across Anerica
that the kind of behavior that occurred at the polling
place in Philadelphia on Election Day wll not be
t ol erat ed.

Rather than exercise its discretion to
deter this behavior in the future, it declined to
follow the collective wsdom of career attorneys from
several conponents of the Departnent, weakened the
renmedy it sought, and reduced the nunber of defendants
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it sought a renmedy against just to one individual,
despite evidence that, at a mninmm he acted in close
coordination with his coll eague M. Jackson.

A policy of non-prosecution when the facts
are so clear is likely to lead to disrespect for the
| aw and the departnent that is charged with enforcing
it.

M. Perez has said that the nation needs a
civil rights division because it is the noral conpass
of our nation, it serves a gqguiding light as we
navi gate new paths on the road to equal justice.

Well, if the civil rights division is the
nation's noral conpass, the Conm ssion on Gvil Rights
is its conscience. And it is our duty to ensure that
the noral conpass is pointing due north.

Before we hear testinony from M. Perez,
each Conmm ssioner has been given a mnute in which to
make an opening statenent if he or she w shes. If a
Comm ssioner would prefer to reserve his or her tine
for a closing statenent, they are free to do so. W
will adhere firmy to this tinme limt.

Vice Chair Thernstrom please proceed.

COMM SSI ONER  YAKI : Point of information
on the voting rights.

CHAl RPERSON REYNOLDS:  Yes?
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COW SSI ONER YAKI: | just have a question

about a statement nmade in the Chairnman's opening
remarks. You tal ked about the --

CHAI RPERSON REYNCLDS: Conm ssi oner Yaki ,
we are under tight tinme constraints.

COW SSI ONER YAKI: | know. | wunderstand.
But | think this is inportant because --

CHAI RPERSON REYNOLDS: It may be inportant

COW SSI ONER  YAKI : -- it goes to the
rules of the gane here, which is you tal ked about the
so-called terrified poll worker at the facility --

CHAI RPERSON REYNOLDS: M. Yaki ?
Conmi ssi oner Yaki ?

COW SSI ONER YAKI:  -- when there has been
di rect evidence --

CHAI RPERSON REYNCLDS: Conmi ssi oner  Yaki ,
we wll not be doing this now Vice Chair Thernstrom
pl ease conti nue.

COMM SSI ONER  YAKI : | am asking for
clarification, M. Chair. You nade a statenent.

CHAl RPERSON REYNCLDS: Vi ce Chai r
Ther nst r on®?

COW SSI ONER  YAKI : It was not based on
any direct evidence --
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CHAlI RPERSON REYNCLDS: Pl ease proceed.

COW SSI ONER YAKI: -- by anyone here. It
is hearsay testinony. The only thing --

CHAI RPERSON REYNCLDS: Comm ssi oner Yaki ,
nowis not the time to try to run out the clock.

COW SSIONER YAKI: | amnot trying to run
out the clock. | amsinply saying that there has been
no direct testinony --

CHAI RPERSON REYNCLDS: Conmi ssi oner Yaki ?
Conmi ssi oner Yaki, you are wasting valuable time. And
you know it.

COW SSI ONER YAKI:  And | think that your
ten-mnute statement when we only get one mnute is a
way to put facts into evidence which do not exist.

CHAl RPERSON REYNOLDS: Conmm ssi oner Yaki ?

COMM SSI ONER  YAKI : | just want to nake
t hat point.

CHAI RPERSON REYNOLDS:  Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : That's all | have to
say.

CHAI RPERSON REYNCLDS: Conmmi ssi oner  Yaki ,
if this happens again, it will conme out of your tine.

COMM SSI ONER  YAKI : Ch, vyou can do
what ever you want, M. Chair.

CHAl RPERSON REYNCLDS: Vi ce Chai r
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Thernstrom pl ease?

COW SSI ONER  YAKI : You seem to be doing
it quite --

VI CE CHAIR THERNSTROM | was interested
inthis. I'mjust going to reserve ny tine for |ater.

CHAlI RPERSON REYNOLDS: Ckay. Next up,
Conmm ssi oner (Gazi ano?

COW SSI ONER  GAZI ANO, Actually, | think
woul dn't it be Conm ssioner Kirsanow?

CHAI RPERSON  REYNCLDS: W are reversing
t he order.

COMM SSI ONER  GAZI ANC, | will reserve ny
tine as well.

CHAI RPERSON REYNOLDS: kay. Conmm ssi oner
Yaki ?

COW SSI ONER YAKI: | reserve ny tinme.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez, are you on the phone?

COMM SSI ONER  VELENDEZ: Yes. | just
wanted to thank M. Perez for being here, and that is
about it.

CHAI RPERSON REYNOLDS: kay. Comm ssi oner
Heri ot ?

COW SSIONER HERIOT:  I'Ill reserve ny tine
for afterwards.
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CHAI RPERSON REYNCLDS: Ckay. Il will do

t he sane. At this time we wuld like to welcone --
oh, I'msorry.

COW SSI ONER KIRSANOW | reserve ny tine
al so.

CHAlI RPERSON REYNOLDS: Ckay. W would
like to wel cone the Assistant Attorney CGeneral for the
Cvil Rghts Division, M. Thomas Perez. After |
introduce M. Perez, the General Counsel wll begin
guestioning the wtness. And then the floor will be

open to Conm ssioners for questions.

Conm ssioners wll have five mnutes to
ask each of their questions of the wtness. And we
will again proceed in order of seniority, the only

di fference being that we have swapped out Comm ssi oner
Gazi ano for Conm ssioner Kirsanow. At that point we
will engage in another five rounds of questioning if
time permts.

M. Perez, please raise your right hand.
Do you swear and affirm that the information you are
about to provide is true and accurate, to the best of
your know edge and belief?

ASST. ATTY. GEN. PEREZ: Yes, | do.

CHAI RPERSON  REYNOLDS: Thank vyou, sir.
Gven the limted tine here today, we ask that you
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adhere strictly to the five-minute tinme limt for your
t esti nony.
[1. TESTI MONY OF ASSI STANT ATTORNEY GENERAL
THOVAS PEREZ, U.S. DEPARTMENT OF JUSTI CE,
CVIL RRGHTS D VI SI ON

ASST. ATTY. GEN. PEREZ: Ckay. Good
nor ni ng, Chairman Reynolds and nenbers of the
Comm ssion. Thank you for the opportunity to testify
here today.

The Gvil Ri ghts Di vi sion remai ns
commtted to upholding the civil and constitutional
rights of all individuals, particularly those who are
t he nost vul nerabl e nenbers of our society.

| am pleased to be here today to discuss
one of the cornerstones of the Division's work: our
enforcenment of federal laws to protect voting rights.
Protection of the right to vote is one of the
Departnment's top priorities, and we want to be as
responsi ve as possible to the Comm ssion's request for
informati on about our |aw enforcenent activities in
this area.

To that end, the Departnment has responded
to interrogatories and docunment requests it has
received and has provided nore than 4,000 pages of
docunents relating to our enforcenent of Section 11(b)
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of the Voting Rights Act and specifically with respect
to the Departnent's Ilitigation in the New Bl ack
Pant her Party matter.

Those  docunents i ncl ude decl arati ons
received by the Departnent from witnesses in the
litigation as well as detailed information collected
by the FBI regarding the events that gave rise to that
case.

As noted in the witten responses to the
Conmi ssion's inquiry, we have endeavored to be
responsive to the Conmssion's request while at the
same tine protecting against disclosures which would
under m ne wel | - est abl i shed and | ongst andi ng
confidentiality interests that are integral to the
di scharge of our law enforcenent responsibilities,
particularly those relating to litigation decisions.

At the outset, let ne enphasize wth
respect to Section 11(b) decisions that these are hard
cases. Very few such cases have been brought. In
fact, we can find records of only three cases filed by
the governnent under Section 11(b) since its
i nception.

The standards for proof are high. And, as
in every case, the question to be addressed is whether
the evidence is sufficient to sustain the burden of
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pr oof . And on that question, reasonable mnds can
differ and can | ook at the sane set of facts but draw
di fferent conclusions regarding whether the burden of
proof has been net. Let ne give you a few exanples to
illustrate that point.

In the nost recent case under 11(b) to go
to trial, United States versus Brown, the court found
that the publication in the newspaper by a county
political party chairman of a list of voters to be
challenged if they attenpted to vote in the party
primary did not amount to intimdation, threat, or
coercion under 11(b).

I n another case, in Arizona, the conpl aint
was received by a national civil rights organization
regarding events in Pima, Arizona in the 2006 el ection
when t hree wel | - known anti-inmm grant advocat es
affiliated with the Mnutenen, one of whom was
carrying a gun, allegedly intimdated Latino voters at
a polling place by approaching several persons,
filmng them and advocating and printing voting
materials in Spanish.

In that instance, the Departnent declined
to bring any action for alleged voter intimdation,
notw thstanding the requests of the conplaining
parties.
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In 2005, the Division received allegations
that arned M ssissippi State investigators intimdated
elderly mnority voters during an investigation of
possible voter fraud in runicipal el ections by
visiting them in their honme, asking them who they
voted for, in spite of state law protections that
explicitly forbid such inquiries.

Here again, the Dvision front office
| eadership declined to bring a voter intimdation case
in this matter. This is the matter referenced in a
recent GAO report that examned a nunber of cases
brought by <certain sections of the Cvil R ghts
Di vi sion during the Bush adm nistration.

Moving to the matter at hand, the events
occurred on Novenber 4th, 2008. The Departnent becane
aware of these events on Election Day and decided to
conduct further inquiry.

After reviewing the nmatter, the GCvil
Rights Dvision determned that the facts did not
constitute a prosecutable violation of the crimnal
st at ut es. The Departnent did, however, file a civil
action on January 7th, 2009, seeking injunctive and
decl aratory relief under 11(b) agai nst f our
def endant s.

The conplaint alleged that the defendants
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violated Section 11(b) because they attenpted to
engage in and engaged in both voter intimdation and
intimdation of individuals aiding voters.

Al t hough none of the defendants responded
to the conplaint, the Departnment had a continuing
| egal and ethical obligation to ensure that any relief
sought was consistent wth the law and supported by
t he evi dence.

Based on the careful review of the
evi dence, the Departnent concluded that the evidence
coll ected supported the allegations in the conplaint
against Mnister King Samr Shabazz. The Departnent,
therefore, obtained an injunction against defendant
King Samr Shabazz, prohibiting him from displaying a
weapon within 100 feet of an open polling place on any
Election Day in the Gty of Philadelphia or from
ot herwi se violating Section 11(b).

The Department considers this injunction
to be tailored appropriately to the scope of the
violation and the constitutional requirenents and wl |
fully enforce the injunction's ternmns.

Section 11(b) does not authorize any ot her
kinds of relief, such as crimnal penalties, nonetary
damages, or civil penalties.

The Depart nent concl uded t hat t he
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allegations in the conplaint against Jerry Jackson,
the other defendant present at the polling place, as
well as the allegations against the national New Bl ack
Pant her Party and its |eader, Milik Zulu Shabazz, did
not have sufficient evidentiary support.

The Departnent reviewed the totality of

the evidence in the applicable law in reaching these

deci si ons.

CHAI RPERSON  REYNOLDS: Thank vyou, M.,
Perez.

At this tinme, we wll hear from the
General Counsel. M. Bl ackwood?

MR. BLACKWOCD: Thank you. Thank you for
comng, M. Perez.

If 1 could, if you could put up slide
nunber 2? As | understand your testinony today, the
mai n reason that the course of the litigation changed
is that there was another review of evidence. There
was, of course, a review of evidence beforehand in
determning to file the lawsuit, correct?

ASST. ATTY. CEN. PEREZ: Yes, there was a
revi ew bet ween Novenber 4th and January 7th.

MR BLACKWOCOD: kay. And at the tine
that the suit got filed, the J neno shows that four
attorneys had signed off: Spencer Fisher, Christian
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Adans, Robert Popper, Christopher Coates, four I|ine
attorneys. There were four attorneys, two of them
one the Chief, the other the Deputy Chief of the
Vot i ng Section.

Wre there new facts |earned between the
time of January 7th and May 1st?

ASST. ATTY. GEN PEREZ: The Depart nent
has a continuing obligation in any litigation to
ensure that the facts that are put forth to support,
in this case a default judgnment are, in fact, the
facts that can support that judgnent.

MR BLACKWOOD:  Sure.

ASST. ATTY. CGEN. PEREZ: And so that duty
falls with not sinply the l|ine attorneys in the
section but people up the chain. And in this case,
that part is no different than any other case, where
you have that continuing |egal and ethical obligation
to review the facts and apply the facts to the law as
you have them

MR BLACKWOCOD: Ri ght . No question.
Every attorney has that ongoi ng obligation.

ASST.  ATTY. CEN. PEREZ: And every
supervi sor has the obligation to review the work of
the front-line people who are doing it.

MR. BLACKWOCOD: R ght. But --
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ASST. ATTY. GEN. PEREZ: That is standard

procedure in the Departnent.

MR BLACKWOOD: No question. But the
gquestion | do have is the one | posed to you, which
is, was any new evidence learned from the tine that
the suit was filed on January 7th and the tinme that a
conti nuance was asked on May 1st?

ASST. ATTY. GEN. PEREZ: There was a
continuing review of the evidence by people in the
front office.

MR BLACKWOOD: But no new evi dence?

ASST. ATTY. CGEN. PEREZ: Well, there was a
conti nui ng review of the evidence.

MR, BLACKWOOD: Ckay. Anong that, though
was also a review by the Appellate Section, which
occurred on -- what was it? -- My 12th and May 13th
by Diana Flynn and Marie MEl derry. That review and
the nmenorandum resulting indicated no concern of the
ki nd that you nenti oned.

If I can see slide 4, please? M. Flynn
in the neno that she prepared -- and this was just
before May 15th, which is the day the default was due
or the decision had to be made -- she indicated, "W
can nmake a reasonable argunent in favor of default
relief against all defendants and probably should
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gi ven the unusual procedural situation."

Who overruled Ms. Flynn's opinion?

ASST. ATTY. GEN. PEREZ: The judgnent in
this case to proceed in the way that was chosen was
made by Steve Rosenbaum and ultinmately by Loretta King
based on a review of the totality of t he
ci rcunst ances.

As it related to the national party, the
determnation was nade -- as you know, there is no
vicarious liability when incidents occur. The New
Bl ack Panther Party stated that they were going to
have 300 poll watchers across Anerica. W are unaware
of any incident that occurred anywhere besides
Phi | adel phi a.

So the evidence in that particul ar context
denonstrated or suggested that if there was indeed a
national conspiracy to intimdate voters, that there
woul d have been, it stands to reason, activity
el sewher e.

So as it related to the national party and
the national president -- and, again, the evidence
showed that shortly after the election, the nationa
party disavowed the activities and actions of the two
people acting locally. And so that judgnment was nade
not to seek that -- the evidence did not support the
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actions against the national party and the national
chai r man.

MR. BLACKWOCOD: R ght. But |I'masking --

ASST. ATTY. CGEN. PEREZ: And then once you
have that happening, you are in a situation where you
can no longer because of the narrow tailoring
requirenments for the injunctive relief --

MR. BLACKWDCOD: But you are not answering
nmy question.

ASST. ATTY. GEN. PEREZ: -- you have -- |
actually am sir, because you are asking the question
of why did we nmake the decision that we nade?

MR BLACKWOOD: No, no, no. That's not
what | asked. | said, who or why did soneone overrul e
or --

ASST. ATTY. GEN. PEREZ: And ['"'m
expl ai ni ng.

MR BL ACKWOCOD: -- Ms. Fl ynn's
det erm nation?

ASST. ATTY. CGEN. PEREZ: Because they took
a |l ook at the evidence and --

MR, BLACKWOOD: And didn't Ms. Flynn al so
take a | ook at the evidence?

ASST. ATTY. GEN. PEREZ: And that's --
and, M. Blackwod, | have worked at the Departnent
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under Republican and Denocratic |eadership. And |
have been involved in many, nmany cases where you | ook
at evidence. And reasonable people of good faith can
take a | ook at evidence and draw different concl usions

fromthe evidence. This is a case about career people

di sagreeing with career people. That happens very
of ten.

| have had many cases when | was a
prosecutor where | |ooked at a set of facts, and I
concluded that we should go in one direction. \%Y
supervisors reviewed it. And they had nmuch nore
experience than | did. And they concluded that we

should go in a different direction

That ki nd of robust interaction is part of
the daily fabric of the Departnent of Justice. And
that's precisely what happened in this case.

MR, BLACKWOCOD: Wll, just so we're all
cl ear, though, when you say "career people overruled
career people,” in this particular case, if we could
see slide 3? There was a total of six career
attorneys that said the matter shoul d proceed.

Now, that's fine. M. Rosenbaum and M.
King cane to a different conclusion. But it is, |
woul d think you would agree, slightly unusual that in
a case where it's in a default posture, literally the
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other side has conceded liability. And the only
guestion is, what is the relief or the renmedy?

In that circunstance, the six career
attorneys were overruled by two others.

ASST. ATTY. GEN  PEREZ: W have a
continuing duty, whether it's in a default posture,
whether it's a pro se defendant, whether it's the
bi ggest white shoe law firmin town representing the
defendant, our obligation stays the sanme, which is
that we continue to have a legal and ethical
obligation to ensure that we can present evidence that
there is sufficient evidence to sustain the elenents
of the particular charge.

In this case, the conclusion was made
that, as to the defendant who had the nightstick, that
there was indeed sufficient evidence to sustain the
char ge. And so the default judgnent was sought and
obtained as it related to him

MR BLACKWOOD: Ckay. If | could --

ASST. ATTY. CGEN. PEREZ: And as it related
to the other defendants in the case, Ms. King and M.
Rosenbaum concl uded that the evidence did not support
that. And that was the decision that they nade.

VR, BLACKWOOD: Ckay. This goes back to
my original question, though. O the eight career
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attorneys looking at it, the six |I nentioned and then
Ms. King and M. Rosenbaum they're all |ooking at the
same evidence, correct? | mean, there's no new
additional evidence that was collected after January
77?

ASST. ATTY. GEN. PEREZ: Correct. Peopl e
can | ook at the sanme set of facts, --

MR BLACKWOCD: O course.

ASST. ATTY. GEN. PEREZ: ~-- just as in the
ot her cases 1've provided. Peopl e can | ook at, you
know, M nutenen brandishing a weapon at a polling
place in Arizona during an el ection and concl ude that
t hat sounds intimdating.

MR, BLACKWOCD: Ckay.

ASST. ATTY. CEN PEREZ: The Division
concluded that it didn't neet the high bar of Section
11(b).

MR, BLACKWOCD: Ckay.

ASST. ATTY. GEN. PEREZ: And so that is --
again, you know, reasonable people can |ook at the
same set of facts and reach different conclusions.
Career people can disagree with career people. And
that's precisely what happened in this case.

CHAlI RPERSON REYNOLDS: Ckay. Vice Chair
Ther nstron®?
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VI CE CHAIR THERNSTROM Thank you very

much for appeari ng.

ASST. ATTY. GEN. PEREZ: (Good norning.

VICE CHAIR THERNSTROM | aminterested in
three things you have talked about. One, | didn't
know that there had been -- and | am extrenely
i nt erest ed. You had first thought that there was a
threat of a national conspiracy, as it were, 300
i ncidents, 300 poll workers, whatever the description
was.

It's one of the argunents | have been
maki ng from the begi nning here at the Conm ssion, that
this was a one-off. And, therefore, | would have been
very interested in having a briefing, but | didn't
think it nerited a statutory report.

And | just wanted to say that to ne, that
is an extrenely inportant fact, that you had expected,
you know, sonmething on a much larger scale and it
didn't occur.

I am interested in answers to two
guesti ons. e, you have talked about t he
confidentiality interests of the Departnent. And |
wondered if you would spell those out. | am concerned
about those, whether it's a Republican admnistration
or a Denocratic adm nistration.
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And, two, | wondered if you would spell
out -- you had said the standard for the burden of
proof in 11(b) cases is very high. And | would Iike
you to spell out what that standard is.

| mght nention that | amthe only person
on this Conmission who is not an attorney but a
political scientist. But |I have witten two --

ASST. ATTY. GEN. PEREZ: You play one on
TV, though.

VI CE CHAIR THERNSTROM | have witten two
books on the Voting Rights Act. In neither one did I
talk about 11(b) because it has been such a mnor
provi si on.

ASST. ATTY. CEN PEREZ: Sur e. You ask
some very good questions, and let ne attenpt to
address them The confidentiality interests in not
di sclosing internal del i berati ons have been a
ti me-honored interest t hr oughout Republican and
Denocratic adm ni strations.

We have many cases in many different areas
that we investigate in the Departnent of Justice. And
the goal that | have, whether it's voting, whether
it's crimnal, whether it's education, is to foster a
r obust di al ogue.

And one way that is a critical way to
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foster that robust dialogue is for people on the front
lines to appreciate that they can offer nme or
whonever, Republican or Denocrat, is the Assistant
Attorney Ceneral, that honest and candid advice, not
having to constantly wonder whether, if | express this
opinion today, wll it show up in a PowerPoint
presentation tonorrow.

And this has been a tradition that has
been t hr oughout Republ i can and Denocratic
admnistrations. | recall vividly when | was a career
attorney under John Dunne. The Republicans --

VI CE CHAI R THERNSTROM | know hi m wel | .

ASST. ATTY. CGEN. PEREZ: And he's a man of
great integrity, --

VI CE CHAI R THERNSTROM R ght.

ASST. ATTY. GEN. PEREZ: -- for whom I
have great respect. This is an interest that has been
expressed and put in practice.

W al so have great respect for the role of
Congress, the role of this Commssion. |[|'m here today
because | have great respect for the institution of
the Gvil R ghts Commssion and the role that it has
played in a host of issues. And that is why we
provi ded over 4,000 pages of docunents, including
interviews, et cetera.
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And when we have this back and forth with

Congress, we do very simlar things. And our
i nterest, agai n, S ensuring t hat t hose
confidentiality i nterests in our i nterna
del i berati ons are i ndeed pr ot ect ed whi |l e
si mul t aneousl y bal anci ng t he wor k t hat you

appropriately have and Congress appropriately has.

And we, | think, have historically been able to work
t hose out. And that is why as the head of the
Division, | cone here today to talk about the nmatter
11(b), you're correct. If you look at a
pi e chart under Republ i can or Denocratic
admnistrations, it's been an infinitesimally small

part of the enforcenent since 1965.

W could only find three cases that the
Departnment brought. One was the Harvey Gantt or Jesse
Hel ns8 case, which resulted in a settlenent. And the
ot her two contested cases were not sustained at trial.
One was | ong ago, and one was nore recent.

And | outlined those other cases, where
t here are facts t hat , arguabl vy, denonstrate
intimdation, where again the case wasn't even pursued
to begin wth.

And so the courts have set a high bar.
That is the hand we're dealt. And | think that is a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

big part of the reason why we proceed as such.

CHAI RPERSON  REYNOLDS: Thank you, M.
Per ez.

Conmm ssi oner (Gazi ano?

COW SSI ONER  GAZI ANO And | have seven
mnutes, yielded tine from-- two fromyou and --

CHAI RPERSON REYNOLDS:  Yes. ' m yiel ding
two of ny precious mnutes to Comm ssi oner Gazi ano.

COW SSI ONER  YAKI : W are going out of
seniority? That's basically what is going on now?

CHAl RPERSON REYNOLDS: Yes. | announced
at the beginning that --

COW SSI ONER GAZI ANO Pete is yielding to
me, and I will yield to Pete.

COWM SSI ONER YAKI :  Ckay.

COW SSI ONER GAZI ANO  Good nor ni ng.

ASST. ATTY. GCEN PEREZ: Good norni ng,

COMM SSI ONER  GAZI ANC, I want to begin
wth a few very sinple and general propositions. I
don't know if 1'Il ever drill down apart from these
hypot heticals, but please just help ne wth these
propositions.

Do you agree that the voting rights |aws
shoul d al ways be enforced in a race-neutral manner?
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ASST. ATTY. CGEN. PEREZ: Yes, sir.

COW SSI ONER  GAZI ANC | certainly hope
So. And | am glad to hear that that is the
Departnent's position.

So | et ne i magi ne a di fferent
adm ni stration. It would be a problem for the Gvil
Rights Dvision if any political appoi ntee or
supervising attorney expressed the view that the
voting rights laws should never be enforced against
bl acks or other racial mnorities?

ASST. ATTY. GEN. PEREZ: | don't agree
with that viewoint.

COMM SSI ONER GAZI ANO It would be a
problem for the Division, too, wouldn't it? [|'m glad
you don't agree with it, but it would be a problemfor
the --

ASST. ATTY. GEN. PEREZ: That is not our
practice. W |ook at facts and the | aw

COM SSI ONER GAZI ANC, Hypot heti cal ,
anot her admnistration. Wuld you agree it wuld be a
problem if a senior supervising attorney or other
political appoi ntee expressed that view in the
Di vi si on?

ASST. ATTY. GEN. PEREZ: Yes, sir.

COMM SSI ONER  GAZI ANO Ckay. If that
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person who held that view that we both disagree with
was in a position to decide which cases to bring or
mai ntain or continue, wouldn't it potentially taint
their decision with regard to cases where blacks or
other racial mnorities were the defendants?

ASST. ATTY. GEN. PEREZ: Fortunately, sir,
we can continue to have hypothetical conversations.
The good news is that in the Division that we work in
is the division --

COMM SSI ONER GAZI ANO  Hol d on.

ASST. ATTY. CEN. PEREZ If | could

finish, sir?

COW SSI ONER  GAZI ANO | really -- since
your tinme is so limted with us, since you have
expressed your limted time -- you know, these are
just hypothetical s. This is another adm nistration.

| just want to know what the official policy would be.

ASST. ATTY. GEN. PEREZ: | would prefer to
speak with -- | can speak to the policies and
practices of the Ghama admnistration under the
| eadership of Eric Hol der. The Cbanma administration
under the leadership of Eric Holder will enforce the
| aws, applying the facts to the laws, and we wll
follow the facts where the facts take us.

COW SSI ONER GAZI ANO.  So what is the --
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ASST. ATTY. CEN PEREZ: The | eadership

wll so reflect.

COMM SSI ONER  GAZI ANC, -- answer to ny
question, which is, would it taint their decisions
about whether to bring or maintain a |awsuit against
bl ack defendants if they believe the civil rights |aws
shoul d never --

ASST. ATTY. GEN. PEREZ: W don't have
people that are of that ilk, sir. So |I guess it's a

COW SSI ONER GAZI ANO | hope not.

ASST. ATTY. GEN. PEREZ: -- npot question.
And the people who have been involved since January
20th in decision-making roles in the Gvil Rights
D vision have been people for whom | have great
respect.

So we can have hypothetical conversations
about other admnistrations, but | thought the focus
here of this hearing today was to talk about the
decision in the New Black Panther Party case. ['"'m
prepared to talk about the decision in the New Bl ack
Pant her Party case.

COMM SSI ONER  GAZI ANC. Wuld you Dbe
surprised? Wuld you be surprised, then, if one of
your senior political appointees or a supervising
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attorney expressed such a view?

ASST.  ATTY. CEN. PEREZ: I'm quite
confident, because | know the folks that work with ne
quite well, that they have been people who have
applied the | aw, have called balls and strikes as they
have seen them and have done so to the best of their
abilities.

COW SSI ONER  GAZI ANC, That isn't an
answer to ny question. Wuld it surprise you if
someone who was a supervising attorney or another

political appointee in your D vision expressed such a

Vi ew?

ASST. ATTY. GEN. PEREZ: That's --

COW SSI ONER  GAZI ANO So it's not your
policy. | nean, it would surprise ne.

ASST. ATTY. GEN PEREZ: Vell, sir, I'm
here to answer questions about the New Bl ack Panther
Party case. W can continue to have a dial ogue about
hypot hetical people who are not in positions of
| eadership in the Ghama Gvil Rights Dvision if that
is the back and forth that you would |ike to have.

| thought | was here to tal k about the New
Bl ack Pant her Party case.

COW SSI ONER GAZIANO: | think we are.

ASST. ATTY. GEN PEREZ: Ckay. So I'm
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happy to answer --

COW SSI ONER GAZI ANO  Let nme ask you.

ASST. ATTY. CEN PEREZ: -- guestions
about the New Bl ack Panther Party case.

COW SSI ONER GAZI ANC | f someone cane to
you and said that someone -- someone in your Division,
| should say, cane to you and said, "A supervising
attorney" or "a political appoi nt ee” made the
statenment that the voting rights |laws should never be
enforced against blacks or other racial mnorities,

you woul d investigate that report, wouldn't you?

ASST. ATTY. GEN. PEREZ: I would take a
| ook at the person who made the statenent. | would
take a look at the statenent. And we would have a

conversation about it.

COW SSI ONER GAZI ANC You would want to
interview the people who were supposedly present when
t hat statenent was made, woul dn't you?

ASST. ATTY. GEN. PEREZ: Yes, sir.

COMM SSI ONER GAZIANO.  And if you believed
that statenment was made, if you heard it, let's say,

you would refute it, wouldn't you?

ASST. ATTY. GEN. PEREZ: | would talk to
all the people involved and figure out what the
context of the statenent is. And we would nove
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forward fromthere.

COW SSI ONER  GAZI ANC But wouldn't you
want to clarify to all of the people who may have
heard it that that is not the policy of the Departnent
and that you would not tolerate that kind of a policy?

ASST. ATTY. GEN. PEREZ: Yes, sir.

COMM SSI ONER  GAZI ANC. Ckay. You hel ped
the hama transition team for your Division, didn't
you?

ASST. ATTY. GEN. PEREZ: Yes, | did, not
just the Division, the Departnent.

COW SSI ONER  GAZI ANO Ri ght, but
especially for -- you probably had special interest in
-- | don't know how | ong the cl earance process is, but
about the same nmonth your nomnation was put forward
to head the Division, there was a press report wth
specific instances, exanples of people in your
Division, not all of whom are still there, who held
the view that the voting rights |aws should never be
enforced agai nst bl acks and other racial mnorities.

Dd you take a --

ASST. ATTY. CGEN. PEREZ: Sir, if you have
gquestions about people who work in the Division, | am
happy to have those questions submtted to the
Di vi si on. And we will take a look at any questions
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t hat you m ght have.

| thought that the subject matter of this
hearing was what we did in the New Bl ack Panther Party
case. |I'mhaving difficulty understanding --

COW SSI ONER GAZI ANO  The probl em - -

ASST. ATTY. GEN. PEREZ -- the nexus.
And if --

COMM SSI ONER GAZI ANO.  The problemis you
are not allowing us to talk to the people we have
subpoenaed, the people who m ght have such evi dence.

ASST. ATTY. CGEN. PEREZ: Well, sir, again

COW SSI ONER  GAZI ANO This 1is very
hel pful to ne, though. You're clarifying for your
Di vi sion. You're, | hope, correcting the perception

that the press reports indicate that the civil rights
| aws should not be applied to race. So to nme this is
very val uabl e testi nony.

ASST. ATTY. GEN PEREZ: Vell, 1I'm glad
that you think it is val uable.

COMM SSI ONER GAZI ANO I hope that
everyone in your Division is nade aware of that.

And | will yield ny tine at this tinme for
t he next round.

CHAI RPERSON REYNOLDS:  Conm ssi oner Yaki ?
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COW SSI ONER  YAKI : Thank you very much

Assistant Attorney Ceneral, for being here today. I
just want to follow up on sone lines that ny prior
comm ssi oner was tal king about. That has to do wth
the deliberate process privilege and how inportant
that is.

Wuld you agree that, in terns of the
prosecutorial deci sion-naking process, especially that
the deliberate process privilege -- there is a
long-terminterest in maintaining the integrity of the
prosecutorial decision-nmaking process and that's part
of why the deliberate process privilege exists?

ASST. ATTY. CEN. PEREZ: Again | want to
be very precise about what | have said --

COW SSI ONER YAKI @  Sure.

ASST. ATTY. GEN. PEREZ: -- because | have
said that there has been a |longstanding -- again, by
"l ongstanding,” | am referring to it has been a

longstanding interest asserted in Republican and
Denocratic adm ni strations - - a | ongst andi ng
confidentiality interest in not disclosing internal
del i berati ons. And it is precisely grounded out of
the fact that when you are prosecuting cases, you need
to have -- and when | refer to "prosecuting," | am
referring to civil and crimnal cases.
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If you're that front-line attorney -- and
| was that front-line attorney because | started in
the Division as a summer clerk. Then | was an honors
hire. Then | was a first-line supervisor. And then
was the Deputy AAG  And now | have the privilege of
bei ng the AAG

And, regardless of where | was in that
deci si on- maki ng process, the currency of good
decision-making is having the capacity to investigate
the facts, have conversations with your supervisors,
di sagree, agree, sonetines disagree vociferously, but
then cone to a conclusion, recognizing that we have a
chain of command, we have career people who call balls
and strikes.

And that confidentiality interest has been
an interest that has been well-established, --

COW SSI ONER YAKI :  Sure.

ASST. ATTY. GEN. PEREZ: - -
wel | - respect ed. And that's why we turned over over
4,000 pages of docunents. W continue to resist, not
only here but elsewhere, when people want to talk to
line attorneys and ask them "Wy did you do this?
Wiy did you do that? Show ne this about your neno."

That is an interest | have seen Republican
admnistrations assert wth the sane vigor as
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Denocratic admnistrations. And | think it is a good
confidentiality --

COW SSI ONER  YAKI : So you would agree
with this one Attorney CGeneral who said, "Enployees of
the Departnment of Justice would likely be reluctant to
express candidly their views and reconmendati ons on
controversial and sensitive matters if those views
coul d be exposed to public scrutiny"?

ASST. ATTY. CGEN. PEREZ: | think that is a

fair statenent.

COW SSI ONER  YAKI Vell, | would tend to
agr ee. And it is ironic that that came from Edw n
Meese.

| would just like to say that | have one

followup on the two instances that you did note that
were declined by the Departnent of Justice. But |
think that the Pima, Arizona case, where | think the
facts as alleged were that people who were noted
anti-immgrant activists were openly carrying weapons
-- |1 think they had naybe even hand-nade badges or
sonething |ike that and were videotaping and foll ow ng
Latino voters in Tucson, Arizona. That was one in
2006.

And then you tal ked about the M ssissippi
investigation, where | think people were visiting
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el derly people in their homes and people who said they
were officials of the government.

And one of the points that | have nmade in
this investigation is that this is not really an
investigation. This is really just soneone's decision
to retry the New Black Panther Party case because we
have not, despite ny many attenpts to bring up Ping,
Arizona, M ssissippi, Philadel phia 2003 mayor's race,
the m sleading voter rights thing in Orange County in
2004, and other instances during the previous
adm nistration, we have not really seen any attenpt to
understand what goes into this, what goes into an
11(b) decision to prosecute or not to prosecute.

Was there anything in the records wth
regard to why in 2006 and 2007 those two specific
i nci dents, which sonehow did nmake it up to the Justice
Departnment versus these other ones, which apparently
maybe died at the U S. Attorney level, as to why those
wer e not prosecuted?

ASST. ATTY. CEN. PEREZ: I think the
political |eadership of the prior admnistration's
Cvil Rights Dvision would be in the best position to
explain why they chose to decline prosecution --

COWMM SSI ONER  YAKI : There were no notes.
There were no records.
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ASST. ATTY. GEN. PEREZ: -- in the Pinma

case and in the Mssissippi case. And, again,
illustrate these to sinply nmake the point that you can
|l ook at a set of facts. And people of good faith can
draw di fferent conclusions --

CHAlI RPERSON REYNCOLDS: Thank you

ASST. ATTY. CGEN PEREZ: -- from sets of
facts.

COW SSI ONER YAKI: Ckay. Thank you.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez?

COWM SSI ONER MELENDEZ:  1'11 vyield ny tine
to M. Yaki.

COW SSI ONER  YAKI : "Il carry it over.

"Il take it over to the next round.

CHAI RPERSON REYNOLDS: kay. Comm ssi oner
Heri ot ?

COW SSI ONER HERI OT:  Thank you.

ASST. ATTY. GEN. PEREZ: (Good norning.

COW SSI ONER HERI OT:  Thank you for being
here. Good norni ng.

ASST. ATTY. GEN. PEREZ: M/ pl easure.

COWM SSI ONER HERI OT: | have got just a
few questions. And they mainly focus on a statenent
that you nmade before the House Subcomm tt ee.
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Just prelimnary to this, let ne ask you
sonme questions about 11(b), |ike under 11(b), how many
persons nust be intimdated or threatened or coerced,
since all three of those are in the statute, in order
to state a cause of action?

ASST. ATTY. CGEN. PEREZ: There's no nunber
speci fi ed.

COW SSI ONER HERI OT:  And nobody actual ly
has to be intimted at all. It just has to be an
attenpt, right?

ASST. ATTY. GEN. PEREZ: There is an
attenpt provision in the statute. That is correct.

COW SSI ONER HERI OT: And it covers not
just intimdating or threatening or coercing voters
but persons who are aiding and assisting voters?

ASST. ATTY. GEN. PEREZ: That's correct.

COW SSI ONER  HERI OT: And that would
i nclude el ection judges?

ASST. ATTY. GEN PEREZ: That woul d
i ncl ude el ection observers, anybody in the process who
is aiding voters?

COW SSI ONER HERI OT: For i nst ance,
likeBartle Bull?

ASST. ATTY. GEN. PEREZ: In theory.

COW SSI ONER  HERI OT: Yes, in theory.
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kay. And no weapon is required?

ASST. ATTY. GEN. PEREZ: That's correct,
al though, again, there are cases that have been
declined where weapons were there. There are cases,
such as this, where we sought an injunction against
t he person.

COW SSI ONER  HERI OT: Ckay. On  your
testinony -- this is the testinony before the House
Subcomm ttee on the Constitution, Cvil Rights, and
Cvil Liberties --

ASST. ATTY. GEN. PEREZ: Yes.

COW SSI ONER  HERI OT: -- Decenber 3rd.
|"m sure you renenber it. And you got sone questions
about the New Black Panther Party case. And | was
particularly interested in your statenent about rule
11. Let ne just quote you here.

You said, "In the Third Crcuit, the |aw
is that if you're going to seek a default judgnent,
you need to be able to represent to the court there is
a rule, rule 11, that requires you to be able to
represent to the court that the charges you are
putting forth are charges that are supported by the
facts and evi dence.”

| take it you're referring to rule 11 of
the Federal Rules of G vil Procedure?
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ASST. ATTY. CGEN PEREZ: It's actually

local rules in the District Court of Philadel phia, as
| understand, or Pennsylvania, as well as the |aw of
the circuit, which says that, even in a default
judgnent context, the -- in order to establish
liability and, therefore, get the judgnent, you have
to denonstrate that you can establish all of the
el enments of the offense. So rule 11 is part of it but
not all of it.

COW SSI ONER HERI OT: So you are talking
about rule 11 of the Federal Rules of G vil Procedure?

ASST. ATTY. CGEN. PEREZ: But one of nany.
Again, as | wunderstand it, there is a local rule in
Pennsyl vania pertaining to default judgnments and then
the law of the Third Grcuit, as | understand it. So
that it's not sinply rule 11 that is what guides this.

There is a nunber of principles which
stand for the proposition that, even when you're
seeking a default judgnment, you need to establish --

COW SSIONER HERIOT:  Let's get to rule 11

first here. And we'll go on to the rest.
ASST. ATTY. CEN. PEREZ: Vell, 1'm happy
to stick to rule 11, but | can tell you the analysis

that was made by the Division --
COW SSI ONER HERI OT: Yes. Let's take it
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ASST. ATTY. GEN. PEREZ: -- was -- well,
again --

COW SSI ONER  HERI OT: -- one at a tine.
Start with rule 11.

ASST. ATTY. GEN. PEREZ: The anal ysis that
t he decision --

COMWM SSI ONER  HERI OT: And we're talking

about a rule --

ASST. ATTY. GEN. PEREZ: -- conducted was
gui ded - -

COMM SSI ONER HERI OT: Cone on. No.

ASST. ATTY. GEN. PEREZ: If 1 could
finish?

COMM SSI ONER HERI OT: No, no.

ASST. ATTY. GEN. PEREZ: The analysis --

COW SSI ONER  HERI OT: I'"'m asking the
guesti ons.

ASST. ATTY. GEN. PEREZ: Ckay. Well, if I

could finish answering? You have asked a question on
rule 11.

COW SSI ONER HERI OT: No. What | asked
you is, are you talking about Federal Rules of Gvil
Procedure rule 117

ASST. ATTY. GEN. PEREZ: And ny answer was
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COW SSI ONER  HERI OT: You were talking
about nore than one. And | want to tal k about rule 11
first.

ASST. ATTY. GEN. PEREZ: You would like to
talk about rule 11. | am happy to tal k about rule 11.

COMM SSI ONER  HERI OT: Ckay. Are you
maki ng the point that this case was frivolous in its
filing?

ASST. ATTY. GEN. PEREZ: No, |'mnot.

COMM SSI ONER HERI OT: Are you making the
case that it's frivolous in any way?

ASST. ATTY. GEN. PEREZ: No.

COW SSI ONER  HERI OT: Ckay. So you're
maki ng the point sinply that the accusations nust be
backed wi th evi dence?

ASST. ATTY. GEN. PEREZ: Must be able --
whet her the defendant is pro se, whether the defendant
doesn't show up, or whether the defendant s
represented by the biggest firmin town, we have to be
able to denonstrate to the court in order to obtain a
j udgnent that we have established the elenents of the
offense and in this case, 11(b) with the high bar that
| have articulated and the courts have articul ated, we
nmust prove that in this case. That's what we had to
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show.

COW SSI ONER  HERI OT: Vell, of course
that's true. Any |lawer would know that's true.
That's always true in any case.

ASST. ATTY. GEN. PEREZ: Well, no.

COW SSI ONER HERI OT: What's speci al about
this one?

ASST. ATTY. GEN. PEREZ: Wl |, actually,
t here have been a nunber of people who have nmade the
claimthat this is -- nobody showed up. You can just
go into the court and get whatever you want. And the
poi nt --

COW SSI ONER  HERI OT: Wit a mnute.
Nobody is --

ASST. ATTY. GEN PEREZ: Vell, with all

due respect, | --

COW SSI ONER  HERI OT: I am a renedies
t eacher. This is what | do for a living. | teach
renedi es. If a student cane to ne and wote on an

exam that, because there was a default here, that
there was sone problem or sone difficulty in getting
the judgnent, | would flunk them

This is not a tough case here. O course,
the Third Grcuit wants nore than sinply attorneys who
have won by default to do nore than just waltz into

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

court and say, "W were assigned this."

CHAl RPERSON REYNCLDS: Conmm ssi oner
Heri ot ?

COW SSI ONER HERI OT:  Yes?

CHAlI RPERSON REYNOLDS: W are going to
have to follow up with your line of questioning on the
second round.

Conm ssi oner Ki r sanow?

COW SSI ONER KI RSANOW  Good norning, M.

Perez.

ASST. ATTY. CEN. PEREZ: Good norni ng,
Sir

COW SSI ONER  KI RSANOW Thank you for
comng, sSir. Do you agree wth Conm ssioner Vice

Chair Thernstromthat 11(b) is a mnor provision?

ASST. ATTY. GEN. PEREZ: Vell, | don't
think there is any mnor provision of the Voting
Rights Act, but | think that what was inplicit in her
statenent was not that it was mnor but that, when you
| ook at the panoply of provisions under the Voting
Ri ghts Act that have been enforced over the course of
years, there is a relative paucity of cases under
section 11(b).

COWM SSI ONER KI RSANON  Ri ght .

VI CE CHAI R THERNSTROM Preci sely. Thank
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you.

COW SSI ONER KI RSANOW  Voter intimdation
is not uninportant, in other words?

ASST. ATTY. CEN PEREZ: | conpletely
agr ee. And we prosecuted a case from el ection night
in New York Cty where people violently assaulted
folks outside of New York Gty because they had --
because Presi dent Ghama had been el ect ed.

COMM SSI ONER  KI RSANOW April 28th of
2009, the Department infornmed the defendants of the
case that it was prepared to file for default judgnent
by May 1. However, on May 1, the Departnent filed for
an extension of 15 days, instead of going forward.

What happened between April 28th and May 1
to cause the Departnent to reconsider its position in
this matter?

ASST. ATTY. GEN. PEREZ: That we
frequently have done so in a nunber of cases in the
| ast few weeks. You are analyzing the evidence and
figuring out if the evidence supports the charges.

And the Assistant, Acting Assistant
Attorney GCeneral concluded that she needed nore tine
to make that judgnent. So she asked for two nore
weeks and got it fromthe court.

COW SSI ONER  KI RSANOW What, to vyour
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know edge, triggered that? Was there any intervening
circunstance, fact, or piece of evidence that was
adduced that would cause the Departnment after this
case had been postured in a fashion so that it was

poi sed for default judgnment to reverse its position or

at | east reconsi der its posi tion? What
instrunentality, what i nterveni ng ci rcunst ance
occurred?

ASST. ATTY. GCEN. PEREZ: The Acting

Assistant Attorney GCeneral wanted to nmake sure that
she had a conplete understanding of the facts and
ci rcunst ances of the case.

And I'll note parenthetically this wasn't
the only case she was working on. She was running a
fairly robust division. And so she concluded that she
needed an extra two weeks in order to nake a judgnent
that would be a judgnent on the nerits wherein she had
considered all of the evidence in the record.

COMM SSI ONER Kl RSANOW Wasn' t t he
evi dence consi dered bef or ehand?

ASST. ATTY. GEN. PEREZ: The evidence was
al ways bei ng consi dered throughout but, as of My 1st,
the judgnment was nmade that | still need sonme tine to
wei gh the evidence and nake an appropriate judgnent.

COW SSI ONER KI RSANOW  And | suppose she
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then solicited the opinion of the six line attorneys,
career attorneys, who were heavily involved in the
case, correct?

ASST. ATTY. GEN. PEREZ: There was a
robust internal debate during the course of this and
t hr oughout .

COW SSI ONER KI RSANOW  Ckay. So | take
that to be a yes?

ASST. ATTY. CEN. PEREZ: Agai n, whenever
you have decision-making in any case, Yyou have
interaction between the front office and the people
who were invol ved

COW SSI ONER  KI RSANOW So you have six
career attorneys heavily invested in the case, all of
whom were sought out? And, in fact, ny understandi ng
is their opinion was sought out not once but tw ce
They provided nenos indicating that their position
remained firmthat default judgnment should be pursued.
And, yet, sonethi ng happened.

That's what | think we are trying to
figure out. What intervening circunstance? G ven the
fact that the nonmentum throughout had been to go
forward with this case, what was the trigger?

ASST. ATTY. GEN. PEREZ: Vell, | have
great respect for all of the attorneys who were
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involved in this case. And | have certainly had cases
where |, as the front-line attorney in the case,
wanted to go one way and, at the end of the
i nvestigation, the people above ne in the career ranks
of the chain concluded that, based on their
experience, they wanted to go anot her way.

As | have said a nunber of tines, people
of good faith can look at the sanme set of facts and
draw different conclusions, whether it's Pima County,
whether it's Mssissippi, whether it's the New Bl ack
Pant her Party case.

COW SSI ONER KI RSANOW  Yes.

ASST. ATTY. GEN PEREZ: And, again, two

people with 60 years of

experi ence, both of whom had

worked in the Voting Section --

SO they weren't new to

voting rights issues. They were working -- they knew
-- they were conversant with the issues, conversant
with the case.

And they nmade the judgnent on the nerits
that we should proceed with the default |judgnent
agai nst the gentleman who was -- who had the stick and
that the evidence didn't sustain the case against the
national party or the head of the national party for
t he reasons that we have di scussed.

COW SSI ONER  KI RSANOW If the evidence
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was such that it was even not nearly an equi poi se but
it was a close case -- in fact, you ve got six line
attorneys who were fairly adamant that there was
enough to pursue here. If there was concern that
default was not the appropriate --

CHAI RPERSON REYNOLDS: I'"'m sorry.
Comm ssi oner Kirsanow, we will have to follow --

COW SSI ONER  KI RSANOW Thank you, M.
Chai r man.

CHAlI RPERSON REYNOLDS: -- up next round.

Vice Chair Thernstron?

VICE CHAIR THERNSTROM Thank you very
much, M. Chairman.

First let me nmake a statenment to clarify
something. | have not asserted that this incident was
frivolous, but it would have made a difference to ne
in terms of making it our statutory report if there
was a national conspiracy, if New Black Panther Party
menbers were showing up all over the place, if there
was anything renotely equivalent to racist whites in
the Jim Crow south stopping voters from being able to
cast their ballots. And that anal ogy has been nade by
some nmenbers of this Conmssion. And | sinply object
toit. So | never have called it "frivolous," but.

Now, do you think that there has been a
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di fference bet ween Republ i can and Denocratic
adm ni strations in t he concern about t he
confidentiality of attorney work product? That's
guestion nunber one.

And, two, with respect to 11(b), are there
guidelines wupon which the Departnent relies in
enforcing that provision?

ASST. ATTY. GEN. PEREZ: As it relates to
your first question, this confidentiality interest in
not disclosing internal deliberations has been an
interest that has been put forth and put into play in
Republican and Denocratic admnistrations alike wth
an equal amount of vigor because there is a
recognition of the institutional interest at the
Departnment of Justice in assuring that we have a

robust internal decision-nmaking process.

And so | saw it because | was a career
person. | was hired by the el der Bush adm nistration
And | saw the assertion of that interest then. | saw
the assertion of that interest wunder President
Cinton. | see the assertion of that interest now

| think it is a good interest. | think it

is a critical part of what enables us to do our job.
And | respect the job that you have here. And |
respect the job that people in Congress have. And
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that is why | am here today. And that is why we have
taken so much tinme to do that.

In response to your second question
regarding 11(b), there is a paucity of case |law and a
paucity of cases that have been brought under this.
And intimdation has been -- there are jury
instructions that define intimdation in other
contexts. And those contexts have been instructive to
the work that we do here.

And what those jury instructions in other
contexts highlight is that it is indeed a high bar.
And also it's very fact-intensive. And that is why it
is difficult to -- it's fact-intensive. And it is
simply difficult to prove.

VI CE CHAI R THERNSTROM Wl |, there are no
i nternal guidelines, but there are cases --

ASST. ATTY. CGEN. PEREZ: W have cases.

VI CE CHAI R THERNSTROM -- is the bottom
line?

ASST. ATTY. GEN. PEREZ: W also have,
again -- you know, we have guidance that is inforned

by our enforcenent of simlar statutes that --
VI CE CHAI R THERNSTROM Right. Ckay.
ASST. ATTY. CEN PEREZ: -- proscribe
coercion, intimdation, --
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VI CE CHAI R THERNSTROM  Ri ght .

ASST. ATTY. GEN PEREZ: -- and attenpts
at those issues.

VI CE CHAI R THERNSTROM M. Chai r man?

CHAI RPERSON REYNOLDS: kay. Conmm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO: How am | for tinme?

CHAlI RPERSON  REYNCLDS: The full five
m nut es.

COW SSI ONER GAZI ANO  Earlier, in January
of this year when the outgoing, then outgoing, Voting
Chief, Chris Coates, was |eaving, there was a farewel |
party, farewell reception, in your Division.

| know you attended early. And you, as |
understand, may have |eft before he gave sone very
wel | -publicized farewell remarks. A summary of those
remarks was published by, witten up and published by
-- of the renarks.

And he inplies that he believes the New
Bl ack Panther case was dism ssed because there are
some in the Departnent who don't think the Voting
Ri ghts Act should apply evenhandedly across races. |
am glad that you have said that you disagree wth
t hat .

| haven't talked to Chris Coates because
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you won't let ne. The Departnment won't let ne. So |
don't know what the basis of his belief is in that
regard.

But what did you do, if anything, to
i nvestigate whether there was any basis for his view?

ASST. ATTY. GEN. PEREZ: Again, | reviewd
the facts and circunstances of this case. | have --

COW SSI ONER GAZI ANO  Let me -- | didn't
ask ny question --

ASST. ATTY. GEN. PEREZ: Well, no because

COW SSI ONER  GAZI ANO No. | didn't ask
nmy question very well. Did you do anything
specifically after Chris Coates' statenment in January
to see if his inpression that the decision was
nmotivated, in part or at least in part, by a
race-based view of civil rights enforcenent -- did you
do anything to investigate whether there was a basis
for his clains?

ASST. ATTY. GEN. PEREZ: | have reviewed
the totality of the evidence in this nmatter because |
wanted to nake the --

COW SSI ONER GAZI ANO  So you did nothing
ot her than that?

ASST. ATTY. CEN PEREZ: Sir, I did not
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finish.

COW SSI ONER GAZI ANO  You did nothing --
you are not answering ny questions.

ASST. ATTY. GEN. PEREZ: You are not
giving me a chance to answer your questions, sir.

COWM SSI ONER GAZI ANO  Ckay.

ASST. ATTY. CEN. PEREZ: And i f you want
to keep interrupting, t hat Is obviously vyour
prerogative.

COW SSI ONER  GAZI ANC Because you have
said you have such a limted tine with us today, |
really would ask you -- well, let ne nove on since you
won't answer that question.

Wien the Departnent won, the appeal was
affirmed for its victory in the Noxubee case, that was
in this admnistration, early in this -- between your
work on the transition and your nomnation. And there
was a press report at that time that described how
difficult a victory it was for the D vision, even
though the Fifth Crcuit had great praise for the
attorney.

And that press report said that the then
Acting Chief of the Voting Section, Joe R ch, Kristen
G ark, whom we have deposed and has refused to answer
guestions that she should refuse, and others in the
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D vision opposed the filing of the Noxubee suit in
significant part because the defendants were bl ack.

Did you do anything to investigate whether
that kind of culture existed in your Division?

ASST. ATTY. CGEN PEREZ: | am conpletely
confortable with the decision that was nade by the
Acting Assistant Attorney General, Loretta King, and
by Steve Rosenbaum | am absolutely --

COW SSI ONER  GAZI ANO. That is not ny
guest i on.

ASST. ATTY. GEN. PEREZ: But, sir, if you

COW SSI ONER GAZIANO Did you do anything

ASST. ATTY. CEN. PEREZ: Actual |y,
inplicit in your question iIs the assertion that
sonmehow Loretta King and/or Steve Rosenbaum who were
the decision-nmakers in this case, acted out of sone
sort of aninus and --

COW SSI ONER GAZI ANO  One final question.

ASST. ATTY. CGEN PEREZ: I"m sinmply here
to say categorically that they nmade a decision on the
nmerits. Reasonabl e people can differ. Peopl e can
di ffer vociferously.

COW SSI ONER GAZIANO: This is --
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ASST. ATTY. GEN. PEREZ: And that is not

the first --

COW SSI ONER  GAZI ANO There is one
strange --

ASST. ATTY. CEN. PEREZ: -- or the [ast
tine that that will be the case here.

COW SSI ONER  GAZI ANO There s one
strange --

ASST. ATTY. GEN. PEREZ: | want to nake

sure that the record is clear that --

COWM SSI ONER  GAZI ANO Vell, let ne
reclaimny tinme. There is one strange fact about the
Noxubee victory. The career people who were in
charge, which was Loretta King and Rosenbaum did
nothing to see that a press release that nornally
acconpanies that victory was put on your website.
Now, there could be other reasons.

Let nme ask ny final question. If we
uncovered strong evidence that a current supervising
attorney or political appointee senior in your
Di vi sion made statenments that this admnistration wl|
never bring a voting rights case or, to this effect,
will never bring a voting rights case agai nst blacks
or other mnorities, | hope that you will seriously
i nvesti gate. And | hope you agree that it would be
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highly relevant to this investigation and that we

should have access to the wtnesses to such a

st at enent .
ASST. ATTY. CEN PEREZ: If you

a statement, bring such a statenent to our at

have such

tention.

COW SSI ONER GAZI ANO | hope to uncover,

bring such a statenent.

CHAl RPERSCON REYNOLDS: Cormm ssi oner

Gazi ano, do you yield ny five mnutes back to ne?

COW SSI ONER GAZI ANO Yes.

CHAI RPERSON REYNOLDS: kay. Comm ssi oner

Yaki ?

COW SSI ONER YAKI :  Yes.

CHAlI RPERSON REYNOLDS: And, Conm ssi oner

Yaki, you have ten m nutes.

COMM SSI ONER YAKI " m probably going to
use a little bit and carry it over to ny next round --

CHAI RPERSON REYNOLDS:  Ckay.

COW SSI ONER YAKI:  -- or however long it

takes for you to answer it.

| ama little bit confused by Conm ssi oner

Gaziano's |last remark because it seens to i

nply that

if any senior official, political or whatever, goes

off on a toot, that sonehow it constitutes whatever

hear say, however, whatever context it is, i
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constitutes probative evidence of sonething going on.
And that to ne is very interesting.

| want to focus nore, really, on what the
Departnent is doing. 11(b) is voter intimdation, but
that is really a subset in sone ways of the broader
i ssue of voter disenfranchisenent, wouldn't you say?

ASST. ATTY. GEN. PEREZ: Yes.

COW SSI ONER  YAKI : | am curious. And
since we have you here, | am going to use ny
prerogative of this tine to ask you to talk about the
Departnment's other efforts wth regard to voter
di senfranchisenment at this «current tinme because,
again, there seens to be some sort of inputation,
however inplicit or explicit, that sonehow you guys
are falling down on the job, despite the public
st andi ngs.

And | would like to see what you have to
say with regard to the greater issue of voter
di senfranchi senent and what the DQJ is doing right
NOW.

ASST. ATTY. CEN. PEREZ: Vell, voter
intimdation and voter disenfranchisement, there are a
nunber of |laws on the books that deal with that. And
our efforts as a Departnent to address those issues
are a joint venture between the Gvil R ghts D vision

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

and the Crimnal D vision.

And there are a host of |aws on the books.
And we have remarkable interaction with the Crim nal
Dvision so that we ensure that we are comunicating
and putting the full force and wei ght behind us.

Al so, there are a nunmber of laws that we
have been very involved wth recently involving
ensuring the right to vote for people in the mlitary.
That has been a very inportant focus of Congress. And
we have been working hard to investigate that.

| mentioned the incident that occurred on
el ection night 2008 where a group of people who --
raci sts who took issue with the fact that we had just
el ected an African-American President and proceeded to
assault, brutally assault, the victins. That's U S.
versus Nicoletti, a case that we brought under 18 U S
Code section 245, which addresses force or threats of
force that interfere or attenpt to interfere with a
person's exercise of a federally protected right. W
brought that case as well. And that was | think, you
know, a very good and appropriate prosecution in that
case.

Qoviously we have a broad-rangi ng program
under the notor voter law to ensure access to the
bal | ot . And we have vigorous enforcenment in that
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ar ea. Section 12, by the way, of MRA also is an
i ntimdation provi sion.

So, in short, there are a host of |aws on
the books that we work in collaboration with the
Crimnal Division on to ensure that there is fair and
equal access to the ballot.

COMM SSI ONER  YAKI : How about voter

purges? Wiat is the Departnent doing with regard to

that issue? | know that was a big issue in the 2008
election with regard to various states. |s there any
ongoi ng - -

ASST. ATTY. GEN. PEREZ: W're actually in
the process right now, and we hope to have it in the
very near future. W're preparing guidance on all of
the sections of notor voter because, in ny outreach to
Secretaries of State and other state election
officials, | have been learning that it would be
useful for us to prepare guidance so that there are
understandings of Section 4; Section 6; Section 7,
Section 8, which is the purging provision that you are
referring to.

W want to have gui dance across the board
so that people, that entities understand what the
statute sets out and what the road map for conpliance
is because there is -- there are right ways and w ong
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ways to enforce Section 4, to inplenment Section 7, to
i npl ement Section 8. And we want to make sure that
everybody has the proper road map so that we can
ensure access to the ballot and we can ensure that we
prevent fraud.

Sonmetines there's this tendency to say
that you can only do one or the other. | think we can
and shoul d and nust do bot h.

COW SSI ONER  YAKI : And what is the
Departnment doing with regard to -- one of the probl ens
in the 2008 election was that differing, or sporadic
or, how should | say, 1inconsistent enforcenent or
interpretation of voter IDlaws in various states? 1Is
the Justice Departnent doing anything to try and
create sone sort of guidance for those states that
haven't prevented it and how they should do it w thout
violating the law, et cetera?

ASST. ATTY. CGEN. PEREZ: Well, a nunber of
those voter |ID issues have been dealt wth in
connection wth section 5 subm ssions.

COW SSI ONER YAKI :  Ckay.

ASST. ATTY. CEN. PEREZ: And so we will
continue to address that. There was a subm ssion, for
instance, from Arizona that was pre-cleared a couple
of years ago.
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And so as those issues cone up and as
covered entities enact laws in that area, again, that
is their prerogative to do so as long as it doesn't
violate the retrogression provisions of the -- of
Section 5 of the Voting R ghts Act.

So we continue to deal wth that in
connection primarily but not exclusively wth our
Section 5 work.

COW SSI ONER YAKI: Ckay. Thank you.

| reserve the bal ance of ny tine.

CHAlI RPERSON  REYNCLDS: Waich is four
m nut es.

Conmi ssi oner Heriot?

COW SSI ONER  HERI OT: Let's get back to
default judgments and rule 11. | take it that you

woul d agree that it is a violation of an attorney's
prof essional responsibility to file a cause of action
agai nst a defendant wi thout grounds, right?

ASST. ATTY. GEN. PEREZ: Correct.

COW SSI ONER  HERI OT: Tell nme what was
mssing from the Departnent's evidence against Jerry
Jackson.

ASST. ATTY. CEN PEREZ: Well, again,
| ooking at the totality of the evidence, including the
actions and responses of the police officer who
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responded to the scene. He was the first responder.
He interviewed M. Jackson, determined that he was
indeed a poll watcher who was authorized to do that
work --

COW SSI ONER HERI OT: You' re not saying a
pol | watcher is exenpt from--

ASST. ATTY. CEN. PEREZ: No. The fact

t hat --

COMWM SSI ONER  HERI OT: -- Section 11(b),
are you?

ASST. ATTY. GEN PEREZ If 1 could
finish?

COW SSI ONER  HERI OT: You' re not saying
that, are you?

ASST. ATTY. GEN. PEREZ: No, |'m not
saying that, ma' am

COW SSI ONER HERI OT: Ckay.

ASST. ATTY. GEN. PEREZ: But what he did
determ ne, based on talking to a nunber of w tnesses,
including M. Jackson, including M. Shabazz, he
instructed M. Shabazz to |eave. He tal ked to other
people at the scene. And he nade a judgnment that --
and in his judgnment -- and he was the first responder
at the scene -- that M. Jackson was entitled to stay.

And there was no | ocal action taken. They
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concluded that the activities did not rise to the
level of intimdation. And that was certainly a fact
that was a fact of relevance that Ms. King and --

COMM SSI ONER HERI OT: But all of that, of
course, would have been taken into consideration at
the tine a lawsuit was filed. So the Departnent did
make the decision to file the lawsuit. You' re not
t al ki ng about new evi dence there.

So are you saying that the attorneys that
decided that the other wi tnesses were nore credible,
for instance, the wtnesses who testified before the
Comm ssion, who said that M. Jackson was acting in
concert with M. Shabazz, that he was noving to
prevent nenbers, to prevent people from entering the
polls, who were entitled to do that?

That was all decided. What is new about
it? Well, the police officer was not charged wth
enforcing civil rights laws, federal civil rights
laws. Wiat is new there?

ASST. ATTY. CEN. PEREZ As | said,
Conmi ssi oner, peopl e  of good faith and great
experience can | ook at the sane set of facts and draw
di fferent concl usi ons about the weight of the evidence
that, again, | tal ked about --

COW SSI ONER  HERI OT: But you're at the
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default stage at this point.

ASST. ATTY. GEN PEREZ: Wl |, again, as
you and I, | think, agreed before, if you were in a
default stage, that does not nean that you no | onger
have an obligation, legal and ethical, to denonstrate
to the court that the weight of the evidence -- you
can establish the violation.

COW SSI ONER  HERI OT: O course not.
That's routine.

ASST. ATTY. GEN. PEREZ: Yes.

COW SSI ONER HERI OT:  You had all sorts of
evidence here. You had the affidavits. This was on
video. This was not a tough one. The police officer
didn't see what was on the video. He hadn't spoken to
the sanme witnesses. At this point the case was worked
up. There was plenty of evidence. It was going to be
a sl am dunk.

| guess M. Jackson -- | just don't see
what the possible reason woul d be.

ASST. ATTY. CEN PEREZ: Vel |, again,
people can look at factual circunstances and draw
di fferent concl usions. And that is precisely what
happened in this case. That is apparently what
happened in sone of the other cases | have descri bed.

This happens all of the tine in the course
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of looking at factual circunstances, understanding
11(b) and the high bar that exists in that case.

And that was the judgnent that two career
professionals at the |eadership levels of the Guvil
Ri ghts Division made in connection with M. Jackson.

COW SSI ONER  HERI OT: There were no
factual changes. | nmean, everything you're saying
about M. Jackson was already known at the tinme the
lawsuit was filed. What changed was sinply a
di fferent adm nistration.

ASST. ATTY. GEN PEREZ Two peopl e,
Loretta King and Steve Rosenbaum have been in the
Division for 30 years. They worked in the
adm ni stration of George W Bush, George H W Bush,
and many ot her Presidents.

COW SSI ONER HERI OT: Different
capaciti es.

ASST. ATTY. GEN. PEREZ: That is correct.
But ny point is sinply the career professionals wth
60 years of experience nmade the judgnent. You
di sagree with their judgment. | respect the fact that
you disagree with their judgnent.

They nmade a judgnent on the nerits. These
are the sort of good faith robust deliberations that
occur tine and time again.
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| have had any nunber of cases when | was
a front-line prosecutor where | felt strongly that the
facts suggested A and ny supervisors took a ook at it
and deci ded that --

COW SSI ONER  HERI OT: At the default
st age?

ASST. ATTY. CGEN. PEREZ: -- we were going
a different direction.

CHAI RPERSON REYNOLDS: | think that --

COW SSI ONER  HERI OT: At the default
st age?

CHAI RPERSON REYNOLDS: Thank you

Conmi ssi oner Ki r sanow?

COW SSI ONER KI RSANOW  Thank you.

M. Perez, to your know edge, did M.
Rosenbaum and Ms. King, for the first tinme, assess
this case in May of 20097

ASST. ATTY. GEN. PEREZ: Vell, | don't
know precisely. | mean, they were looking at it
t hr oughout . But they also had a nunber of other
t hi ngs goi ng on because they were -- well, Loretta was
the Acting Assistant Attorney GCeneral. And M.
Rosenbaum was overseeing the work of a nunber of
sections.

And also | think one thing to note is when
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the complaint was filed, there's whatever, 30 days to
file an answer, whatever the tine period is -- | don't
know precisely how or what the tinme franme is.

So this wasn't January 21st, a case that
woul d have been necessarily on anyone's immediate
radar screen because if it was filed the 7th or 8th or
9th of January, you still would have been waiting for
t hose responses.

COW SSI ONER KI RSANOW  How frequently is
either the Voting Rights Section or the Gvil R ghts
Division faced wwth a case that is prinme for default
j udgnent ?

ASST. ATTY. GEN. PEREZ: Def aul t
j udgnment s?

COMM SSI ONER KI RSANOWN  Yes.

ASST. ATTY. CEN. PEREZ: Not very
frequently.

COW SSI ONER  KI RSANOW Because it seens
to me that it's a little late in the gane to be
reviewi ng and second-guessing the attorneys when it's
already in a position where you're in a position where
you're going to file for default judgnent.

ASST. ATTY. CGEN PEREZ: | would actually
respectfully disagree with that because of the reasons
that we have been discussing. The Departnment has a
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continuing obligation, whether or not they don't
answer, whether or not they're pro se, whether or not
they're represented by the biggest firmin town, to
continue to conduct the analysis to determ ne whether
there's a sufficient evidentiary base to support the
charges. So | don't think it's ever late in the gane
or too late in the gane to nmake those judgnents.

And | know in ny work as a career
prosecutor, we frequently, for a host of reasons,
woul d meke varying judgnments at varying points in
cases. And that does happen.

COMM SSI ONER  KI RSANOW Gven, as you
i ndi cated, that voter intimdation is not uninportant
and also given that you have a continuing obligation
to assess the case, the nerits of the case, and you
have conme to the conclusion that default was not
appropriate here --

ASST. ATTY. CGEN. PEREZ: Well, could I --
default --

COW SSI ONER KI RSANOW  Seeking a default
j udgnent would not have been appropriate here. l's
t hat correct?

ASST. ATTY. GEN. PEREZ: Well, then, one,
| just want to be clear. M. Shabazz, the person at
the scene with the stick, we sought the judgnent and
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obt ai ned the judgnent because we nade the concl usion
that --

COWM SSI ONER  KI RSANOW You obtained a
certain injunctive relief?

ASST. ATTY. CEN PEREZ: Correct. ' ve
heard it referenced, including in the Chair's opening
statenents, that we dismssed the case. And | just
want to nmake sure the record is clear about what
occurred in the case.

COW SSI ONER  KI RSANOW If there was a
concern about pursuing default against anyone else,
br oader Injunctive relief agai nst one  of t he
defendants, was there any consideration given to
simply making a proffer, sinmply pursuing the case, as
opposed to going for default?

ASST. ATTY. GEN. PEREZ: They had not
showed up.

COW SSI ONER KI RSANOW | under st ood t hat
they had not showed up. But you're in a position
where you could obtain judgnent. And if you had a
concern about default, why not sinply nove forward
with the case, instead of sinply going with default?
It seens to ne that there’s two avenues you coul d have
pur sued here.

ASST.  ATTY. CEN. PEREZ: Wwell, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78

evi dence that was chosen had both -- the evidence that
was chosen in this case is | think a very reasonabl e
avenue, which was the avenue of choosing a default
j udgnent agai nst M. Shabazz but --

COMM SSI ONER  KI RSANOW In Pima and
M ssissippi, did Ms. King and M. Rosenbaum if you
know, nmake the decision to decline pursuing those
cases?

ASST. ATTY. CGEN. PEREZ: Those cases were
in the prior admnistration. And the person that you
have to ask about why those cases were not pursued
would be the prior Assistant Attorney General for
Cvil R ghts.

COW SSI ONER  KI RSANOW Ckay. You don't
know who nmade that decision?

ASST. ATTY. GEN. PEREZ: Not off the top

of -- | know the decisions not to proceed were
decisions that were, as | understand it, nmade by the
political | eadership in the prior Guvil Ri ghts
Di vi si on.

COW SSI ONER KI RSANOW  Ckay.

ASST. ATTY. GEN. PEREZ: | don't -- again,
| don't know who was in charge when because there was
a fair anmount of novenent.

COW SSI ONER  KI RSANOW Was there any
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political |eadership involved in the decision not to
pursue this particular case any further than it was?

ASST. ATTY. CEN. PEREZ: No. The
decisions were nade by Loretta King in consultation
with Steve Rosenbaum who is the Acting Deputy
Assi stant Attorney Ceneral.

COMM SSI ONER  KI RSANOW In Pima and
Jackson, as | understand it, the facts, at |east as
adduced by Senate investigation, were that someone had
firearns, were intimdating, apparently, in ny
estimation, at least in a colloquial sense.

CHAl RPERSON REYNOLDS: Conmm ssi oner
Kirsanow, | wll --

COW SSI ONER  KI RSANOW Thank you, M.

Chair. | will yield.
CHAI RPERSON REYNOLDS: Ckay. | have a few
guestions for you. | have heard you say on a nunber

of occasions that the decision was nade by two senior
career civil servants.

It s curious because, to ny mnd
ultimate decisions are made by the politicals. It is
the politicals who were working in the admnistration
that were elected, inportant decisions regarding
policies ordinarily made by the politicals.

But are you saying that, in the Goama
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adm nistration, decisions within the Departnent of
Justice, or at |east sone decisions, can be nade by
career civil servants?

It's alnost as if they are separate and
apart fromthe political |eadership in the Departnent
of Justi ce.

ASST. ATTY. GEN PEREZ: There are
literally thousands of decisions nmade by the
Departnment of Justice given the breadth and depth of
our jurisdiction. So the notion that every decision
would have to cone up to an Attorney GCeneral would
result in gridlock, anmong other things, but in this
case --

CHAlI RPERSON  REYNOLDS: W owns the
decisions? Wwo is responsible for the decision? |
understand you are conpletely right. The career civi
servants -- | have worked with some great |awers at
DQJ.

The politicals can't make every deci sion.
But in ny experience, inportant decisions go to the
top. And even those that don't go to the top --

ASST. ATTY. GEN. PEREZ: Sure.

CHAI RPERSON REYNCLDS: -- t he
responsibility and the ownership for those deci sions,
whether they are right or wong, rests wth the
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politicals. Is that the sane approach taken by the
Ghama adm ni strati on?

ASST. ATTY. CEN. PEREZ: Let ne give you

how our |ines of conmmunication work because | think
this is responsive to your question. W neet
regularly with -- ny direct supervisor in the CGvil

Rights Division is the Associate Attorney Ceneral

W neet on a weekly basis to comuni cate
with himwhat is happening in the Division. There are
representatives of the Deputy Attorney General and the
Attorney Ceneral's office in those neetings.

And there are coordination neetings here,
"Here are the significant things that are happening
Here are the significant things that are going on in
t he weeks ahead. "

Whenever there is a decision involving a
case that has attracted attention, we -- when the
decision is nade, we obviously comuni cate that up the
chain. And clearly | understand the chain of command.

If indeed they have an objection or a
concern about a decision that we are about to make, it
is obviously their prerogative to weigh in and to say
no, I don't want -- | would like to go in a different
di rection.

So that happens. That happened when | was
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in Bush I. And that happens now. | think that's kind
of been the standard operating procedure in the --

CHAI RPERSON REYNOLDS: Do we agree that
the ultimate responsibility for decisions nmade at the
Departnment of Justice rests with the representatives
of the Cbama adm nistration?

ASST. ATTY. GEN. PEREZ: That is why | am
here today.

CHAlI RPERSON REYNOLDS: (Ckay. Thank you

COW SSI ONER  GAZI ANO. M. Chair, you
yielded to ne earlier. Could |I have ny second round?

CHAl RPERSON REYNOLDS: Yes, but hold on.
Next up -- okay. You can have the renmainder of ny

time, which was approxi mately two m nutes.

COMM SSI ONER GAZI ANO  Ckay. |'m-- since
I have served in t he Depar t ment in t hree
adm ni strati ons, I am delighted that you have
clarified that the -- if we do nothing el se, what the

official position is.

But here is ny sinple question. It would
have been nmuch nore effective if you had conmuni cat ed
that directly to everyone in the D vision. I
understand that there was a request that your
confirmation be upheld by menbers of the House to the
Senate because they weren't getting information on
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this case.

Whether that is true or not, | strongly
suspect you followed the press accounts of this case.
There were many press accounts suggesting that the New
Bl ack Panther suit was dism ssed because there was a
view that the Voting R ghts Act should not be enforced
agai nst bl ack defendants.

Then we had -- you cane into the D vision.
You had Chris Coates in his farewell address. The
Chief of the Voting Section suggests that.

Wiy didn't you issue a statenent to your
Departnent, "These press reports are wong. And to
the extent that anyone thinks otherwise, it is not the
policy and it shall not be the policy of ny Division
to not enforce the Voting Rights Act agai nst people of
certain races"? D d you do that?

ASST. ATTY. CEN PEREZ: | have nany
friends in the press, Conm ssioner. If | have to
i ssue a press rel ease --

COMM SSI ONER  GAZI ANC. No, not the press
rel ease.

ASST. ATTY. CEN. PEREZ: -- every tinme |
have to correct the record --

COMM SSI ONER GAZIANO  Did you --

ASST. ATTY. CGEN PEREZ: -- of something
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in the press --

COW SSI ONER  GAZI ANO. Wy didn't you
i ssue the statenent --

ASST. ATTY. GEN. PEREZ: -- | would be
issuing a |l ot of press rel eases.

COW SSI ONER  GAZI ANO - - to your
Departnment? Wth all of these stories, with Chris,
why didn't you issue a statenent to your staff orally,
in witing, whatever form you chose? Wy didn't you
tell your staff, "These stories are wong. |f anyone
has these views, | reject it. You had better not have
these views"? Wy didn't you do that?

ASST. ATTY. GEN. PEREZ: Sir, 1 have
comuni cated from day one. M/ first or second day on
the job, I nmet with everybody in the Geat Hall. And
| said, "Qur job is to enforce the law, all the |aws,
and to do so evenhandedl y."

| then went to each and every section
within the first week of ny job. And | reiterated
that our job is to enforce the laws, all of the |aws,
and to do so evenhandedly. And | have done that.

CHAI RPERSON REYNQOLDS: Ckay. M. Perez,
my two mnutes has expired. Next is Vice Chair
Ther nstrom

VI CE CHAIR THERNSTROM Il would like to
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actually yield the amount of ny tine to Conm ssioner
Yaki and if there is time left over to please cone
back to ne.

CHAlI RPERSON REYNOLDS:  Yes?

COW SSI ONER YAKI :  Thank you.

M . Assistant Attorney Ceneral, this
hearing is part of an evidentiary process for our
annual report. And our statute states that "The
Conmi ssion shall submt to the President and Congress
at least one report annually that nonitors federal
civil rights enforcenent efforts in the United
States." | say that because it does talk about
federal civil rights enforcenment efforts in the United
St at es.

| am going to pose not a hypothetical but
a likely scenario to you. And | would like to get
your responses to it. W have here, through what you
have seen here today and in other hearings, evidence
that two individuals at a single precinct in
Phi | adel phi a, a predom nantly Af rican- Areri can
precinct, engaged in, at a mninmum very bad behavi or
and, at worst, voter intimdation.

Certainly, in the case of M. Shabazz, |
think we all agree that carrying a nightstick and
acting in a threatening nmanner, to nme, and apparently
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to you or to the Division as well, constituted an
11(b) violation.

O course, what is interesting and what
doesn't get brought up is the fact that that was, that
j udgnent was, enforced. That judgnment was taken
t hrough to conpl eti on.

The second thing that isn't often brought
up is that M. Shabazz was gone by about 10:00 o' cl ock
in the norning. Only M. Jackson stayed. Shabazz was
asked to | eave by the Philadel phia police. And that,
i ndeed, did happen.

Since that tinme -- and perhaps this goes,
this may have gone, into your decision-naking. I

don't know. But there were no conplaints filed by any

vot ers. There were no allegations nmade by the
so-called terrified poll worker that | referenced
earlier.

There is no direct evidence linking the
statenment made by a witness here saying, "There is a
terrified poll worker,” which was essentially hearsay
evidence, to any direct evidence by a poll worker
saying that they were terrified by M. Shabazz.

There has been no evidence produced that
this precinct had any -- there was sone evidence
produced that maybe two or three people may have
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turned away from voting at that particular tine but,
as | said, M. Shabazz was gone by 9: 30.

No one knows exactly how |long M. Jackson
st ayed. No one knows whether those people canme back
and voted eventually. No one has produced evidence
that this had any inpact on the precinct vote. And,
in fact, | would probably surmse that the precinct
vote was probably substantially higher than it was in
previ ous years.

No one has really brought up the fact,
except you have here today, about how the decision --
about how other cases, I think nore egregious
deci sions, have been -- egregious cases of potenti al
11(b) violations have cone forward and been declined
by the Departnent of Justice on at least two
occasi ons. And | know of at least three or four
others that were brought at least to the U S. Attorney
| evel and never apparently saw the light of day of
Justice during the previous admnistration as well.

What | amtrying to get at, M. Assistant
Attorney Ceneral, is that, despite your efforts here
today and despite the evidence that the Panthers, this
particul ar New Bl ack Panther Party's attenpts to spark
a 300-precinct revolt failed mserably in the hands of
two overly aggressive and m sguided individuals and
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despite the fact that there have been no other
all egations against the Departnment that they have
failed to prosecute 11(b) violations anywhere else in

this country, nevertheless, the likelihood is very

hi gh.

And | just wanted to be very frank with
you that this Commssion -- | wll not join the vote,
by the way, as you could probably tell -- may cone out

with a report stating that your Departnent has sonehow
failed in enforcing the civil rights laws of this
country with regard to voter intimdation.

And | would like to know, for the record,
what would your response be to that kind of report
comng forward based on this single incident at this
single precinct, the single charging and prosecutori al
deci sion that was nade by your Departnment? How would
you feel if the U S Conmmssion on CGvil R ghts cane
out with a report sonehow condemming the entire
Justice Departnent for its failure to enforce 11(b)?

ASST. ATTY. CGEN PEREZ: Vell, I'msinply
hopeful that the Conm ssion's reports -- and | think
your national annual reports are inportant vehicles --

CHAI RPERSON REYNOLDS: | apol ogi ze, M.
Perez, but it was --

ASST. ATTY. GEN. PEREZ: -- would be
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conpl et e.

CHAl RPERSON REYNOLDS: Thank you. It was
a very |long question.

ASST. ATTY. GEN. PEREZ: No problem

COW SSI ONER YAKI:  You can answer it when

my turn cones up next.

CHAlI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO  You're yi el ding?

CHAI RPERSON REYNOLDS: No.  You have five
m nut es.

COW SSI ONER GAZI ANO kay. W received
a letter last night froma M. Hunt responsive to the
Chairman's letter to Attorney GCeneral Holder raising
several questions. And one of them you know, since |
was a defender of the President's executive privilege,
no one believes nore strongly that when the President
and Attorney Ceneral invoke it, that it needs to be
respect ed. It doesn't nean that it is absolute, of
cour se.

But, as you know, as the Chairman's letter
to Holder indicated, the Suprene Court has been very
clear that the case of United States versus Reynol ds,
executive privilege “is not to be lightly invoked.”
There must be a formal claim of privilege |odged by
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the head of the Departnent, which has control over the
matter after actual personal consideration by that
of ficer. That mneans personal consideration by the
Departnment head or attorney.

Now, in that |letter, the Departnent,
wi t hout any authority -- and I know the authorities in
this area -- wthout any authority because none
exists, said that the Departnent's non-executive
privilege confidentiality interests override the
statutory command Congress has instructed you to
conply fully with our requests.

And then the final sentence of that letter
is that, since you think you're right, the Departnent,
since the Departnment thinks it's right, that our
statute, our subpoenas are inferior to whatever
interests the Departnment has, therefore, it is
i nappropriate to appoint the special counsel that we
have requested to allow a judge to determ ne this.

In what other situations does the entity,
in this case the Departnent, that has the conflict of
interest get to decide how that conflict is resolved?

ASST. ATTY. GEN. PEREZ: Sir,
Conmi ssioner, one of the things that | think has to be
clear in the record, because | think your question
| eaves it wunclear, is that we have not invoked
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executive privilege.
COW SSI ONER GAZIANO:  No. I'mglad --
ASST. ATTY. GEN. PEREZ: And your question
-- I"msure you didn't intend to, but your question a
reasonabl e person could interpret as having inplied
that --

COMM SSI ONER  GAZI ANC. | have denied you

ASST. ATTY. CEN PEREZ -- we have
i nvoked an executive privilege.

COMM SSI ONER  GAZI ANO That's partly the
letter --

ASST. ATTY. GEN. PEREZ: W have not.

COW SSI ONER  GAZI ANO -- and part of it
is curious because, in the absence of the President,
all the President and Attorney General need to say is
"I hereby invoke executive privilege after careful
personal review"

Again, the Suprene Court says it is not to
be lightly invoked. And then we mght have a few
guestions about whether you are willing to waive it or
this, that, or the other.

But, in the absence of the Attorney
General or the principal or the President invoking
executive privilege to deny us nmaterial, you have
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asserted that you are confident -- that is not the
exact words -- but you think your other interests,
other interests, confidentiality interests, override
our statute, override our subpoena. GCkay. W have a
di spute about that, a |legal dispute about that.

May | ask you, since you are the
Departnent that is supposed to enforce our subpoenas
in court, we have pointed out this very enbarrassing
conflict of interest the Departnment has. And we have
asked for a special counsel who would help us go to
court to get a judge to determne who is right, who is
right.

Do our statutes that require you to
cooperate fully override vyour other non-executive
privilege or not? What other situations is the
Departnment with the conflict or the entity with the
conflict gets to decide the outcone of that conflict?

ASST. ATTY. GEN. PEREZ: The
confidentiality interests again, this back and forth
that we have had in terns of providing the 4,000 pages
of docunents, and including FBI statenments, including
other materials, is exactly the back and forth that we
do when we have the House Judiciary Commttee or other
commttees that ask us for information and ask us to
produce the front-line attorneys. So there's --
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COW SSI ONER GAZI ANO There's a

difference. There's a difference. They can hold you
in contenpt. And they can go to court. Qur statute
says that you are to enforce our subpoenas, the
Departnment is to enforce the subpoenas. That is the
conflict. And so we have asked for a special counsel.

The question is, if you are so sure about
your legal position, why not allow a judge to decide
t hat ?

ASST. ATTY. GEN. PEREZ: The congressional
statutes do not --

CHAI RPERSON REYNOLDS: Ckay. Ckay. Long
guestion. Sane deal.

Conmi ssi oner Yaki ?

COW SSI ONER  YAKI : | believe | had four
m nutes reserved from --

CHAI RPERSON REYNOLDS: That is correct.

COW SSIONER YAKI: -- as well as ny five
m nut es?

CHAlI RPERSON REYNOLDS: That is correct.

COW SSI ONER YAKI:  Thank you. | am going
to use it all right now perhaps.

Just to go back to the question that | had
raised before, getting aside from the fact that we
seem to be devolving into Witewater territory all
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over again, if the Conmssion were to, based on its
re-prosecution of the evidence in the Black Panther
case, cone to a conclusion that the Departnment of
Justice has been failing in its efforts to deal wth

voter intimdation in this country, how would you

respond?

ASST. ATTY. GEN. PEREZ: Vell, we have an
aggressive program of voter -- of |law enforcenent to
address issues of voter intimdation | described in
the case that we just prosecuted. | have descri bed

both the guidance that we are in the process of
putting out to address a w de range of voter access
and purging and other issues. And we are working very
vigilantly in those areas.

And you have a job to do. You are going
to put out a report. W wll look forward to
receiving that report. And we have had -- there are
ti mes when we di sagr ee.

W have a different point of view W --
there's remarkabl e ideological diversity around this
table today. And that is not a news item That is a
fact. And that's what nakes our country great is we
have i deol ogical diversity around a host of issues.

So | know that you have your job to do
And we have our job to do. Qur job is law
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enforcenment, to apply the facts to the law to nake
sure that we are fully and effectively enforcing those
laws to the best of our ability. And that is what we
w |l continue to do.

COW SSI ONER YAKI:  But if someone were to
say to you the US. Conmssion on Cvil Rights is
accusi ng you, accusing the Departnent, of dropping the
ball on voter intimdation, | take it you would

probably di sagree strongly with that?

ASST. ATTY. GEN. PEREZ: | woul d di sagree.
COMM SSI ONER YAKI : It's ni cel y,
di pl omatically put. | mght put it a little bit

differently, even nore strongly than that.

| have a very quick question. There has
been a lot of talk -- | am going to reserve the
bal ance of ny tine.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez?

COWM SSI ONER MELENDEZ:  1'11 vyield ny tine
to Comm ssioner Yaki if he needs it.

COW SSIONER YAKI: 1'Il carry it over.

CHAI RPERSON REYNOLDS: kay. Comm ssi oner
Heri ot ?

COW SSI ONER HERI OT: | wanted to ask a
guestion about the injunction that did issue. Wy was
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the decision made to |imt it to the Cty of
Phi | adel phia? Wy not the suburbs? 1It's easy enough
for soneone like M. Shabazz, if he's told he can't
repeat this activity in the Gty of Philadelphia, to
just hop on a bus. Wy just the city? Wy not --

ASST. ATTY. CGEN. PEREZ: Well, again, the
legal principle is the principle of no tailoring the
-- when you're seeking injunctive relief, t he
i njunction needs to be narrowy tailored to the -- to
address the underlying offense.

Once the national party was dismssed
based on insufficiency of the evidence, then the
national injunction was no longer in play. And so the
j udgnent was nade by --

COW SSI ONER  HER! OT: But there's narrow
tailoring, and then there's narrow tailoring. | mean,
sure, there are cases |ike Marshall versus Goodyear
that talk in the abstract about narrow tailoring. And
t he Goodyear case, | think, is decided correctly, but
we are tal king about such a narrow tailoring that the
injunction is practically naked. It's really not
useful to have an injunction that only applies to the
Cty of Phil adel phia.

| f someone |ike M. Shabazz is a w ongdoer
-- and | think you agree he is a wongdoer -- he is
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not so stupid that he doesn't know how to get on a

bus. And at that point, he could repeat the sane

activity and not be subject to contenpt of court --
ASST. ATTY. GEN. PEREZ: Well, if you --
COW SSI ONER HERI OT: -- to the confines

of an injunction like this to be able to say if he

does it again, well, this tine, you know, we can get
him for contenpt and, you know, inflict sone
puni shnent there. But narrow tailoring wouldn't say
you can't apply t he i njunction to subur ban
Phi | adel phi a.

| think, in fact, we could go nuch, nuch
further than that. | think if you |look at the cases,
you will find that we are way beyond narrow tail oring.
You know, we are down to a naked injunction.

ASST. ATTY. GEN. PEREZ: | think what is
illustrated from our back and forth, Conm ssioner, is
that you and | and the decision-makers have sone
prof ound differences of opinion on --

COW SSI ONER HERI OT: We disagree that it
woul d be easy for himto get on a bus and go to the
subur bs?

ASST. ATTY. CGEN. PEREZ: Well, he could go
to New Jersey, | guess. Should we expand it to New
Jersey? The evidence presented was that the New Bl ack
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Pant her Party --

COW SSI ONER  HER! OT: Yes. You know,
shoul d --

ASST. ATTY. GEN. PEREZ: The evidence --

COW SSI ONER HERI OT: | nmean, New Jersey
is very close to Phil adel phi a.

ASST. ATTY. CEN PEREZ: The evi dence
presented was that the New Bl ack Panther Party and, in
particular, these two people, were involved in the
City of Philadel phia. That was the evidence that was
presented, as | understand it, to the decision-mnmakers
at the tine.

COMWM SSI ONER  HERI OT: wll, if that had
happened - -

ASST. ATTY. CGEN. PEREZ: And so under the
principles of --

COW SSIONER HERIOT:  -- in 2008 and, you
know, it wasn't raining that day, does that mnean that
it only should occur in, an injunction should only
apply, if it's not raining and it's 20087

| nean, you have to do these on a
reasonabl e basis. If this conduct is repeated, under
what circunstances would that Iikely be done? Wy
confine it in a way that becones al nost com cal ?

ASST. ATTY. GEN. PEREZ: The Gty of
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Phi | adel phia is pretty big. The --

COMWM SSI ONER  HERI OT: Not that big. I
take it you have agreed he is capable of getting on a
bus.

ASST. ATTY. CGEN. PEREZ: He is capable of
getting on a bus, but we have to be --

COMM SSI ONER HERI OT: And it wouldn't be
very hard, right?

ASST. ATTY. GEN PEREZ: VW have to be
narromy tailored in the way we enforce things. So --

COW SSI ONER HERIOT: Wl |, then, what is
reasonable? If you take a look at the case |aw on
narrow tailoring of injunctions, you have really gone
qui te overboard here.

ASST. ATTY. GEN. PEREZ: vell, | would
respectfully disagree. And, once again, you know, we
have --

COW SSI ONER  HERI OT: What about the
Ni coletti case?

ASST. ATTY. CGEN. PEREZ: -- a difference
of opi nion

COW SSI ONER HERI OT: What injunction are
you requesting there?

ASST. ATTY. CGEN. PEREZ: They're going to
jail. The --
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COW SSI ONER  HERI OT: Dd you bring an

11(b)?

ASST. ATTY. GEN PEREZ W did not
because we brought a crimmnal prosecution in that
case. And they are serving jail tine.

COW SSI ONER HERI OT:  Was a crimnal case
considered in the New Bl ack Pant her Party?

ASST. ATTY. CGEN. PEREZ: The crimnal case
was consi dered by the local and the federal
authorities. And prosecution was decli ned.

COW SSI ONER  HERI OT: Gt her cases under
11(b)? Do you have the injunctions that have been
stopped in those cases?

ASST. ATTY. CEN PEREZ: Vel |, again,
there are only three cases that we are aware of that
t he governnent has brought. Two of them were |ost at
trial and --

COW SSI ONER HERI OT: Yes. But even if
they were | ost, presunmably you requested sonething.

ASST. ATTY. CEN. PEREZ: Presunmabl y
sonet hi ng was requested, but you have to get liability
before you can get the injunctive relief.

COW SSI ONER HERI OT: Yes, but | am
interested in --

ASST. ATTY. CEN. PEREZ: And there was no
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liability --

COW SSI ONER HERI OT: -- evidently someone
at the Departnment of Justice believed these were
justified cases. What injunction did they request
there? Did they request sonething that applied only
to a particular city or did they request sonething
further, like in the Noxubee case? The 11(b) case
wasn't successful, but presumably there was sonething
ready to do, sonmething to what the --

ASST. ATTY. GEN. PEREZ: Vell, again, if
the --

COW SSI ONER HERIOT:  -- injunction should
ook Iike with litigation?

ASST. ATTY. GEN. PEREZ: Each set of facts
is different. In the case that was the nost recent
case, that was a case involving an individual who put
an ad in a newspaper saying --

CHAI RPERSON REYNOLDS: Thank you. Thank
you, M. --

ASST. ATTY. CEN. PEREZ: -- that if the

foll owi ng 20 people vote --

COW SSI ONER HERIOT: | assune you --

CHAI RPERSON  REYNCLDS: Thank you, M.
Per ez.

COW SSI ONER HERI OT: -- did that in one
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spot .

CHAI RPERSON REYNOLDS: Ckay. Thank you,
M. Perez.

Conm ssi oner Ki r sanow?

COW SSI ONER KI RSANOW  Yes. Thank you.

M. Perez --

ASST. ATTY. GEN. PEREZ: M. Chairman, |
just want to make sure -- | have a commtnent at

11: 30. So | thought it was supposed to be over at
11: 00. So | just want to nake sure that the
Conmm ssion is aware that | need to | eave in about five
m nut es.

CHAlI RPERSON REYNCOLDS: Thank you.

COW SSI ONER Kl RSANOW  Ckay. M. Perez,
again, thank you for being here. Thank you for your
time.

The renedial neno of, | think it was, My
6th -- maybe it was May 9th of 2009 -- asked that the
preparers determne whether or not there were any
First Amendnent inplications to the conduct in which
Shabazz and Jackson were engaged.

Did the Departnent cone to a position as
to whether or not their activity on Election Day of
2008 constitutes protected activity under the First
Amendnent ?
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ASST. ATTY. GEN PEREZ: Wl |, again, as

it relates to M. Shabazz, the determ nation was nade
that his activities constituted -- | should say M.

Shabazz, who was at the polling place because there

are --
COW SSI ONER KI RSANOW  Ri ght .
ASST. ATTY. CEN. PEREZ -- two M.
Shabazzes in this case -- that his actions constituted

unlawful intimdation. The judgnent was nade that, as
to M. Jackson, that his actions did not reach the
evidentiary threshold necessary to establish that
vi ol ati on.

As it relates to the national party,
again, there is no vicarious liability so that -- and
the post-election statenments from the national party
that they didn't condone the activities. St at enent s
of that nature were very relevant in the determ nation
that we could not sustain the evidentiary burden
agai nst the national party.

COW SSI ONER KI RSANOW  Specifically wth
respect to the First Amendnent, was any of the conduct
that we observed on the videotape of Novenber 4th of
2008 protected under the First Amendnent?

ASST. ATTY. GEN. PEREZ: Well, again, as
it relates to M. Shabazz, the determ nation was nade
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that his activities constituted --

COW SSI ONER KI RSANOW  Understood. Were
any of the activities that we observed protected?

ASST. ATTY. CEN. PEREZ: |s any of the --
well, standing at a -- if you' re standing at a polling
pl ace, absent other indicia of intimdation, that is
certainly a protected activity.

COMM SSI ONER  KI RSANOW There wer e
all egations that there were racial slurs invoked, that
sonmeone was called a race traitor, and they were
wearing paramlitary gear. Gven the context, was any
of that protected under the First Anendnent?

ASST. ATTY. CGEN. PEREZ: Well, again, the
determnation was nmade based on the totality of the
review that there was insufficient evidence as it
related to M. Jackson. As it related to the national
party, when they nade a statenent that, "W're going
out to 300 -- we're deploying 300 people to various
polling sites,"” that is wundeniably in our judgnent
protected speech absent another statenment that says
sonet hing nore than that.

COWM SSI ONER  KI RSANOW Somre of the
discrete facts that we have here are, we have two
i ndi vi dual s who bel ong to what has been described as a
hate group, in mlitary garb, with one of them having
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a baton. Racial slurs were invoked.

There is evidence that at |least three
peopl e, although it's unclear whether or not it was a
result of M. Shabazz's and M. Jackson's conduct,
were deterred from voting, at |east turned away from
voting. And we have a circunstance in which the case
was poised for default. And we see it on the
vi deot ape.

If the public views this and then sees
that there is no novenent going forward on at |east
two of the defendants and a limted, very limted,
i njunction -- and, you know, we can debate that, but I
tend to agree with ny colleague that it seened to be a
fairly narrow i njunction for one of them

To what extent do those facts go into
deli beration anong persons wthin the Section,
Division, or Departnent that this may cause others to
think that there is sone concern about or that the
Departnment has a certain view as to how to proceed on
t hese particul ar cases?

ASST. ATTY. GEN. PEREZ: Ve apply the
facts to the law in every single case that we do. And
we nmake our best judgnents as to whether the facts
sustain the evidentiary burden, an admttedly high
evidentiary burden that we had under Section 11(b).
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W do that analysis in every case that we
bring. 1In every statutory context in which we bring a
case, we apply the facts to the |aw and nmake our best
j udgnment possible. And that is what happened in this
case.

Again, this is not the first and, nor |
will predict with great confidence, wll it be the
| ast case where, as you nove up the chain, you have
robust debate and differences of opinion about how to
apply a set of facts that we have before us to the | aw
that we nust apply --

COWM SSI ONER  KI RSANOW And one |[ast
guestion. If, in fact, you determ ne that default was
not appropriate for at |east two of the defendants and
only a narrow injunction for one of them why not nake
that determ nation or yield that determnation to the
trier of fact?

CHAlI RPERSON REYNOLDS: | yield two m nutes
of ny tinme so you can finish the question.

ASST. ATTY. GEN. PEREZ: This was the
j udgnent that was nade by the two people with 60 years
of experience. And they |ooked at the entire totality
of the circunstances. They reviewed all the evidence
that they had before them And they nade their best
judgnent on the nerits.
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And, again, this is a -- we wll continue
to have cases in the Departnent of Justice where we
nove up the chain and we have robust dialogue and
debat e.

W can always after the fact say, "Could
you do this? Could you do that?" They nmade a
decision on the nerits based on the evidence that was
presented before them at the tine. And it was a
decision that was nade by the Acting Assistant
Attorney CGeneral. And it was the product of, 1 think,
very careful consideration.

Are there people who mght disagree with
it? Undeniably, or we wouldn't be here today. But we
will frequently have decisions that we nake that
people will disagree wth. And that's the beauty of
representative denocracy, is that people can indeed
di sagr ee.

COMM SSI ONER  KI RSANOW Thank you, M.
Perez. Thank you, M. Chairman.

CHAI RPERSON REYNOLDS: Al right. Vel |,
Assistant Attorney General Perez, thank you for your
tinme.

ASST. ATTY. GEN. PEREZ: Thank you.

[11. CLOSI NG REMARKS BY CHAI R

CHAI RPERSON REYNOLDS: | suspect that you
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will be hearing from us again. W woul d appreciate
the opportunity to seek out ways that we can get
information that wll help us to form our fina
product, our report, but get it in a way that we don't
underm ne the work that you do.

| think that if we have good faith
di scussions and negotiations over sone of the
remai ni ng di scovery disputes, | suspect that we could
reduce the size of the dispute.

But, in any wevent, | thank you for
providing us with the tine you did. And this is an
i nteresting case.

ASST. ATTY. GEN. PEREZ: Thank you. And
we will continue to keep the lines of conmmunication
open.

VI CE CHAI R THERNSTROM  Thanks from al | of
us at the Comm ssi on.

ASST. ATTY. CGEN. PEREZ: Thank you. Have
a ni ce day.

CHAI RPERSON  REYNCLDS: Ckay. Fol ks, at
this time, closing statements for the Conm ssioners
who wi sh to make then? Vice Chair Thernstrom we wl|
start with you

VICE CHAIR THERNSTROM Vell, | had a
closing question for him but | am not sure | have a
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cl osi ng statenent. | guess | wll say two things.
One, | very nuch appreciate M. Perez com ng today. |
t hought he answered the questions in a forthright way
and with integrity.

| cannot say too strongly that | agree
with Attorney GCeneral Meese that an admnistration
cannot function if its internal deliberations are
al ways vul nerable to ending up in the public sphere.

And, lastly, as | understand it, there is
no evi dence that the New Bl ack Panther Party, which is
a lunatic fringe group and dysfunctional lunatic
fringe group, largely dysfunctional, was sufficiently
wel | -organi zed to show up at any other polling place
and to be likely to show up in a suburban setting or
ot her urban setting. And | appreciated his stress on
the fact that, look, different attorneys can | ook at
the same facts and cone to different concl usions.

This is a legitimate argunment between
people of integrity, both on this Commssion and in
the Justice Departnent. And | think we need to

respect both sides of this dispute.

That's it.

CHAlI RPERSON REYNCLDS: Comm ssi oner
Gazi ano?

COW SSI ONER GAZI ANO: | think that there
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are two -- what cones to mnd about the conflicts that
we have with the Departnent's refusal to cooperate
cones down to this.

Geg Katsas has testified very clearly and
very explicitly that a decision to dismss a |awsuit
could not have been nmade at the Division |evel alone.
And we have sone interrogatory answers from the
Departnment that suggest Perelli was consulted.

| think we need nore clarity on exactly
what the role of Perelli, Holder, and others was,
because we heard tine and tinme again from the
Assistant Attorney General that the real decision was
made at the Dvision |level. W have a former
Associate Attorney  Ceneral who said that i's
i npossi bl e.

Secondly, notw thstanding the 4,000 pages
of | argel y peri pheral r edact ed docunent s t he
Departnent has given us, we all know the elephant in
t he room They won't give us the nost inportant and
hel pf ul mat eri al t hat would help wus in our
i nvestigation. And that is interviewing four to six
people who would help wus understand whether an
inpermssible racial notive or other inpermssible
notive was at play.

Those individuals include Perelli, King,
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Rosenbaum and sone of the trial team There m ght be
one or two others if we were allowed to do our job
back in Cctober and begin where we are.

But the central question is, why did they
continue to stonewall allowing us to do our job and
interview, depose, or hear testinony from those
critical wtnesses? And why won't they even appoint a
special counsel to allow us to take that |egal issue
to court?

CHAlI RPERSON REYNOLDS:  Conmi ssi oner Yaki ?

COMM SSI ONER  YAKI : Thank you very nuch,
M. Chai rnman.

As | think | have nmade it very clear, |
think that we are spendi ng enornous tinme and resources
on re-litigating an issue, a single-focused issue, and
trying to bootstrap within it sone Witewater-esque
conspiracy, which I think is going to get us nowhere.
It only underm nes our credibility as a Conm ssion.

W sonehow are going to create this
atnosphere that the Justice Departnent wll not be
pursui ng enforcenment of voting rights. And | would
just like to say this.

When you | ook at what happened during the
Bush adm ni stration, when you look at the fact that
they declined people wearing guns and intimdating
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Latino voters, that they declined people interview ng
elderly black voters in their homes in M ssissippi,
interviewwng elderly Latino voters in New Mxico,
going into Philadelphia in sort of Men in Black-type
outfits and this Comm ssion has turned a blind eye to
that for years, turned a blind eye to Katrina, turned
a blind eye to so nmany other issues but, sonehow in
this particular instance, we're going to find fault
with the Justice Departnment is the height, height of
hypocri sy.

| agree, you know, wth Conm ssioner
Thernstrom We should try and be respectful. But
this process has shown no respect for the process, has
shown no respect for fairness. And once again, | just
think that this is a laughable exercise of the
Comm ssi on' s powers.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Mel endez?

COW SSI ONER  VELENDEZ: | didn't have a
statenment. Thank you.

CHAl RPERSON REYNCLDS: Conmm ssi oner
Heri ot ?

COMWM SSI ONER HERI OT: Vell, | had thought
| wouldn't nake a statenment, but | guess | amgoing to
go back to ny plan to nake a statenent here. And that
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t hought was just to make, | think, what is one single
poi nt . And that is, in the year running up to the
2008 election, there was a lot of very partisan
bi ckering about el ection procedures.

Republ i cans argued, on the one hand, that
there was a |ot of voter fraud out there in the world.
Denocrats argued that there was a lot of voter
intimdation out there and that sonething ought to be
done. And, in truth, | have to tell you that I
t hought that both sides were overstating their case.

Al t hough, of course, voter intimdation
and voter fraud are both very inportant issues and
they need to be dealt with, it seenmed to ne there was
nore hysteria than was appropriate.

But because the Bush admnistration was a
Republican admnistration, naturally the accusation
was that the Bush DQJ was not doi ng enough about voter
i ntimdation.

So | thought, perhaps naively, that when
the Ooama admnistration cane in, that they would
naturally want to enphasize voter intimdation, as is
their right. | have no objection to that. | believe
that each admnistration has to decide its priorities
and that that is appropriate.

But, I o and behold, what | regard and what
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| think nost people regard as an extrenely strong case
got dropped at a point where the resources necessary
to follow through were really very, very snall. And
so that was surprising to ne.

Agai n, each administration can and should
set its own priorities unless the notivation has
sonmething to do with the fact that, in this particul ar
case, the defendants were bl ack. If the reason for
dismssing the case has to do with the race of the
parties, then | think that is something that the
Conmm ssion has a duty to look into. And that is why
we are doing this case.

If that possibility were not there, |
don't think it's very likely that this case woul d have
been chosen as a subject for an enforcenent report
It is the fact that there is the possibility that race
is infecting these decisions and that that would be,
as the Assistant Attorney Ceneral said, that that is
not what they should be about. That is why we are
| ooking into this.

Not all of the evidence is in, but this is
sonmething that 1is perfectly appropriate for this
Conmm ssion to look at. And, in fact, | think it would
be i nappropriate for us to neglect this kind of issue.

CHAlI RPERSON REYNOLDS: Conmmi ssi oner
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Ki r sanow?

COW SSI ONER  KI RSANOW M. Chair, voter
intimdation is a matter of sone seriousness. And we
are specifically charged wth investigating those
matters.

| don't know if we have turned a blind eye
to sone of the other cases that have been cited:
Pima, Mssissippi, or some of the others. | wll tel
you that, frankly, had it been brought to ny
attention, | would have counseled that we should | ook
into those. | don't recall those ever being raised
bef ore t he Conmm ssi on as subj ects for our
i nvestigation. But, again, had they been, | would
have aligned nyself with those who would have wanted
to take a look at it.

| think this particular case was a public
case. It was brought to our attention. It merited
our review. And I will withhold or at least hold in
abeyance the balance of any other statenent on this
matter until such tinme as | have had an opportunity to
review the depositions, transcript of the hearing, all
of the docunments that have been produced. And | am
hopeful nore will be produced at the concl usion of our
i nvestigation of this matter

CHAl RPERSON REYNOLDS: Ckay. And | would
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just like to share sonme observations. | listened to
M. Perez. And sone of the thoughts that came to m nd
were, well, | was just surprised at the cranped,
narrow approach taken by the Cbama admnistration on
this point. It was very technical, very conservative,
just giving nme the inpression that the adm nistration
was just unconfortable with this case.

| was also struck by the fact that the
characterization as to who was responsible for the
decision, the notion that the buck stops with the
admnistration, it's not clear that that is true with
this adm ni stration

| kept hearing that Loretta King and M.
Rosenbaum with their 60 years of collective experience
were the shot callers in this matter. That struck ne
as odd. It is the admnistration that is responsible
for decisions. Good, bad or indifferent, the
adm nistration owns it.

And hi ding behind the decisions of career
civil servants, it's not what | expect of an
adm nistration that accepts responsibilities for its
deci si ons.

In any event, at this point, though, I
would like to say that this concludes our hearing for
today. W are adjourned sine die until a |ater date.
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W wll hold the record open for

additional evidence pursuant to 45 CFR section 702. 8.

| ndi vi duals who wish to submt itens for

to be included in the record may send

consi derati on

them to the

CGeneral Counsel at the U S. Comm ssion on Cvil Rights

at 624 9th Street, Northwest, Wshington,

Thank you.

D.C. 20425.

W w il have a business neeting. Let's

gi ve ourselves a 15-m nute break.
(Wher eupon, the foregoing

concl uded sine die at 11:34 a.m)
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