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UNITED STATES COMMISSION ON CIVIL RIGHTS

1331 Pennsylvania Ave., NW ¢ Suite 1150 ®* Washington, DC 20425

WWW.USCCT.Zgov

Letter of Transmittal
September 12, 2018

President Donald J. Trump
Vice President Mike Pence
Speaker of the House Paul Ryan

On behalf of the United States Commission on Civil Rights (“the Commission”), I am pleased to
transmit our briefing report, An Assessment of Minority Voting Rights Access in the United
States. The report is also available in full on the Commission’s website at www.usccr.gov.

The report examines the current and recent state of voter access and voting discrimination for
communities of color, voters with disabilities, and limited-English proficient citizens. It also
examines the enforcement record of the United States Department of Justice regarding the
provisions of the Voting Rights Act of 1965 since the Act’s last reauthorization in 2006, and
particularly since the Supreme Court decision in Shelby County v. Holder in 2013.

The Commission voted unanimously to reach key findings including the following: The right to
vote is the bedrock of American democracy. It is, however, a right that has proven fragile and in
need of both Constitutional and robust statutory protections. Racial discrimination in voting has
been a particularly pernicious and enduring American problem. Voter access issues,
discrimination, and barriers to equal access for voters with disabilities and for voters with limited
English proficiency continue today.

The Voting Rights Act works to dislodge and deter the construction of barriers by state and local
jurisdictions that block or abridge the right to vote of minority citizens. Especially following the
2013 Supreme Court decision in Shelby County v. Holder precluding operation of certain parts of
the Voting Rights Act, the narrowness of statutory mechanisms to halt discriminatory election
procedures before they are instituted has resulted in elections with discriminatory voting
measures in place. After an election takes place with discriminatory voting measures, it is often
impossible adequately to remedy the violation even if the election procedures are subsequently
overturned as discriminatory, not least because officeholders chosen under discriminatory
election rules have lawmaking power and the benefits of incumbency to continue those rules.

In states across the country, voting procedures that wrongly prevent some citizens from voting—
including but not limited to: voter identification laws, voter roll purges, proof of citizenship


http://www.usccr.gov/
http://www.usccr.gov/

measures, challenges to voter eligibility, and polling places moves or closings—have been
enacted and have a disparate impact on voters of color and poor citizens.

The Commission unanimously voted for key recommendations, including that: Congress should
amend the Voting Rights Act to restore and/or expand protections against voting discrimination
that are more streamlined and efficient than existing provisions of the Act. In establishing the
reach of an amended Voting Rights Act coverage provision, Congress should include current
evidence of voting discrimination as well as evidence of historical and persisting patterns of
discrimination. A new coverage provision should account for evidence that voting discrimination
tends to recur in certain parts of the country. It also should take account of the reality that voting
discrimination may arise in jurisdictions that do not have extensive histories of discrimination
since minority populations shift and efforts to impose voting impediments may follow.
Importantly, Congress should provide a streamlined remedy to review certain changes with
known risks of discrimination before they take effect—not after potentially tainted elections.

The Commission also unanimously calls on the United States Department of Justice to pursue
more Voting Rights Act enforcement in order to address the aggressive efforts by state and local
officials to limit the vote of citizens of color, citizens with disabilities, and limited English
proficient citizens.

We at the Commission are pleased to share our views, informed by careful research and
investigation as well as civil rights expertise, to help ensure that all Americans enjoy civil rights
protections to which we are entitled.

For the Commission,

—

Catherine E. Lhamon
Chair
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Chapter 1: Introduction and Background

EXECUTIVE SUMMARY

Congress has directed the United States Commission on Civil Rights (“the Commission™) to
annually examine “Federal civil rights enforcement efforts.”! In this report, the Commission
examines minority voting rights access through the lens of the federal government’s enforcement
of the Voting Rights Act (VRA) of 1965 since the 2006 reauthorization of its special provisions.?
On February 2, 2018, the Commission held a field briefing in Raleigh, North Carolina.> The
Commission heard testimony from 23 voting rights experts, including former United States
Department of Justice (DOJ or Department) officials from both Republican and Democratic
administrations, state election officials, and voting rights experts and advocates.* The Commission
also heard from 33 members of the public, and received 31 post-briefing written statements in
connection with this investigation. The Commission invited officials from relevant offices within
the DOJ, but they declined the Commission’s invitation to testify at our field briefing. The
Department provided data and documents, which are discussed in Chapter 5. The Department also
reviewed a draft of this report and provided comments. The Commission draws this report from
the above-referenced sources and independent research. Further, the Commission has considered
and been informed by voting rights reports from its State Advisory Committees (SACs).>

Since its formation in 1957, the Commission has played a central role in documenting and
explaining the need to enact, and then maintain, a strong federal VRA. In the late 1950s and early
1960s, the Commission reported on the pervasive discrimination in voting that then existed

142 U.S.C. § 1975a(c)(1).

2 The “special provisions” of the VRA are temporary provisions that were set to expire and were reauthorized over
time. See Chapter 1, Discussion and Sources cited therein at notes 101-48, infra. The 2006 VRA Reauthorization
extended Section 4, which was the criteria requiring preclearance of all voting changes in certain jurisdictions, and
Section 203, which provided for language access according to a threshold formula of minority voters unable to fully
understand the ballot in English, from 2007 to 2032. Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting
Rights and Reauthorization Amendments Act of 2006, Pub. L. 109-246. 120 Stat. 577 at § 4 (amending 52 U.S.C. §
10303(a)(7)-(8) (formerly 42 U.S.C. § 1973b(a)) and extending the preclearance criteria for 25 years, with an
evaluation required after 15 years); § 7 (amending 52 U.S.C. § 10503(b)(1) (formerly 42 U.S.C. § 1973aa-1a(b)(a))
so that Section 203 is in force until August 23, 2032).

3U.S. Commission on Civil Rights, “Commission Briefing: Voting Rights, Morning Session, Raleigh, NC 2/2/18,”
Youtube Video, posted Feb. 2, 2018, https://www.youtube.com/watch?v=eSb1vfk3WyM.

4 Press Release, U.S. COMM’N ON CIVIL RIGHTS, VOTING RIGHTS BRIEFING SCHEDULE (Feb. 2, 2018),
http://www.usccr.gov/press/2018/01-19-PR-Briefing.pdf [hereinafter Press Release, U.S. COMM’N ON CIVIL RIGHTS,
VOTING RIGHTS]. U.S. Commission on Civil Rights, “Commission Briefing: Voting Rights, Afternoon Session
Session, Raleigh, NC 2/2/18,” Youtube Video, posted Feb. 2, 2018, https://youtu.be/dMCicL.UnOSc; U.S.
Commission on Civil Rights, “Commission Briefing: Voting Rights, Public Comment Session, Raleigh, NC 2/2/18,”
Youtube Video, posted Feb. 2, 2018, https://youtu.be/CKNDXMRYxig.

5 See, e.g., Advisory Memorandum from Alaska State Advisory Committee on Alaska Native Voting Rights to the
U.S. Comm’n on Civil Rights, (Mar. 27, 2018) http://www.usccr.gov/pubs/2018/05-25-AK-Voting-Rights.pdf; see
also New Hampshire Advisory Committee to the U.S. Comm’n on Civil Rights, Voting Rights in New Hampshire,
(Mar. 2018), https://www.usccr.gov/pubs/2018/05-16-NH-Voting-Rights.pdf [hereinafter New Hampshire, Voting
Rights Report]. For summaries of each SAC briefing and/or report issued in the last two years, relevent to voting
rights, see Appendix D.
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throughout most of the South and led to the passage of the VRA in 1965.% The Commission further
reported on initial efforts to enforce the VRA immediately after its passage, and provided reviews
and analyses that assisted Congress in deciding to extend and expand the Act’s temporary
provisions in 1970, 1975, and 1982.

One of the central components of the VRA of 1965 was the preclearance process. As adopted,
under the VRA’s Sections 4 and 5, preclearance required certain jurisdictions with discriminatory
voting laws and practices to seek federal pre-approval of any voting changes. Specifically, in
jurisdictions that were “covered” for preclearance, the federal government could prevent any
changes that were enacted with a discriminatory intent or had a discriminatory retrogressive effect,
as measured against the status quo.

Moreover, under the VRA, the federal government could send federal examiners or observers to
monitor elections inside the polls, and federal examiners could also register voters. Sections 4 and
5 were provisions that, unlike the permanent nationwide antidiscrimination prohibition under
Section 2 of the VRA, had to be reauthorized at specified intervals to continue in force. After the
passage of the VRA, black voter registration increased significantly in the covered jurisdictions.
With strong bipartisan support, Congress reauthorized the VRA five times, each time under a
different Republican president. Over the course of these reauthorizations, Congress expanded the
preclearance provisions of the VRA to cover more jurisdictions and to provide additional
protections—such as requiring greater voting access and assistance for minority voters with
limited-English proficiency. The preclearance provisions were last reauthorized on July 27, 2006.

In 2006, Congress reauthorized preclearance for an additional 25 years. The 2006 VRA
Reauthorization record included 15,000 pages of record evidence of ongoing discrimination in
voting.” Federal courts later described the Congressional record as follows: “The compilation
presents countless ‘examples of flagrant racial discrimination’ since the last reauthorization;
Congress also brought to light systematic evidence that ‘intentional racial discrimination in voting
remains so serious and widespread in covered jurisdictions that [S]ection 5 preclearance is still
needed.”® In addition, Congress found that as “registration and voting of minority citizens
increase[d]..., other measures may be resorted to which would dilute increasing minority voting
strength.””

6 U.S. COMM’N ON CIVIL RIGHTS, REPORT OF THE U.S. COMMISSION ON CIVIL RIGHTS XIII (1959),
https://www.law.umaryland.edu/marshall/usccr/documents/cr11959.pdf [hereinafter U.S. COMM’N ON CIVIL RIGHTS
1959]. The Commission received its first voting complaint on Aug. 14, 1958. Within a few days, the Commission
authorized a field investigation and promptly ordered such investigations of the other voting complaints that came in
during succeeding months. /d. at 54.

7H.R. REP. NO. 109-478, at 5 and 11-12 (2006).

8 Shelby Cty., Ala. v. Holder, 570 U.S. 529, 565 (2013) (Ginsburg, J., dissenting) (citing Northwest Austin Municipal
Util. Dist. No. One v. Holder, 557 U.S. 193, 205 (2009)); see also Shelby Cty., Ala. v. Holder, 679 F.3d 848, 866
(D.C. Cir. 2012).

® City of Rome v. United States, 446 U.S. 156, 181 (1980) (quoting H.R. REP. NO. 94-196, at 10 (1975)).
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Chapter 1: Introduction and Background [ EEENIEEGE

On June 25, 2013, in the case of Shelby County v. Holder, the Supreme Court ruled that the VRA
unconstitutionally determined which jurisdictions needed the federal government’s pre-approval
to change their voting procedures.'” Reasoning that minority voter access had progressed
significantly, the Court concluded that the federal government should treat states equally. The
Court declared that Congress could no longer use data from the past to determine which
jurisdictions must seek federal approval to change their voting laws. The Court stated that
Congress could adopt a different approach based on current conditions. While several legislative
proposals have been introduced in both chambers of Congress, as of June 25, 2018,!! Congress has
not enacted legislation to restore the preclearance process.

While the Shelby County decision did not find that Section 5 was unconstitutional, by ruling that
the formula in Section 4 was unconstitutional, the decision removed the mechanism for carrying
out preclearance. In practice, this means that until Congress passes a new preclearance formula,
previously covered jurisdictions are not currently required to obtain preclearance before making
changes in voting laws, unless they are covered by a separate court order.'?

Since Shelby County, jurisdictions have made changes to their voting procedures that would not
have received the federal government’s approval. For example, some jurisdictions—including
both formerly covered and non-Section 5 covered jurisdictions—have required strict forms of
voter ID, purged voter rolls, reduced polling locations, required documentary proof of citizenship
to register to vote, and cut early voting, among other contested voting changes that, on the specific
facts in those states, operate to denigrate minority voting access in ways that would have violated
preclearance requirements if they were still in effect. Data indicate that these voting procedure
changes disproportionately limit minority citizens’ ability to vote.

After Shelby County, the federal government has limited tools to address these potentially
discriminatory voting procedures and hardly any tools to prevent voting discrimination before it
takes place. Prior to Shelby County, the DOJ primarily enforced Section 5 of the VRA by objecting
to changes in voting procedures, though jurisdictions could also seek preclearance from a three-
judge federal court. After Shelby County, under Section 2 of the VRA, the federal government and
private groups can still file lawsuits to argue that voting changes would reduce minority citizens’
ability to vote, and these lawsuits have increased fourfold since the Shelby County decision.
However, compared to the Section 5 preclearance process, Section 2 reverses the burden of proof:
the federal government or private litigants must now prove that any voting procedure changes
would hurt minority voters, while those measures are in place. Moreover, Section 2 lawsuits often
take years and therefore do not prevent elections from occurring under procedures later found to
be discriminatory. DOJ and private litigants can also file lawsuits to enforce Sections 4, 203, and
208 in order to ensure access for voters with disabilities and voters with limited-English
proficiency. Outside of lawsuits, other VRA enforcement tools have also been limited, as the DOJ
has interpreted Shelby County to mean that it can now only send election observers if ordered by

10 Shelby Cty., 570 U.S. at 557.

' The Commission unanimously approved the text of this report and its findings and recommendations on June 26,
2018.

12U.S. Dep’t of Justice, Fact Sheet on Justice Department’s Enforcement Efforts Following Shelby County
Decision, https://www.justice.gov/crt/file/876246/download (last accessed July 26, 2018) [hereinafter DOJ Fact
Sheet].
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a court. This means the DOJ is without a critical source of evidence in voting discrimination, as
election observers are authorized to enter poll sites and witness firsthand actual behavior at the
polls on Election Day.

During the time period reviewed by this report’s investigation, the DOJ has litigated fewer VRA
enforcement lawsuits than private groups. The DOJ has filed four of the 61 Section 2 cases since
the Shelby County decision, one case about the VRA’s required language access measures, and no
cases about the right to assistance in voting. At the Commission’s briefing, experts disagreed on
whether the DOJ has failed to provide necessary enforcement or whether voter discrimination has
decreased. While private groups have filed and continue to file suits, VRA litigation can be
challenging for private parties due to their complexity and the significant resources needed to
litigate these cases.

While voter turnout is an imperfect indicator of voter discrimination, data indicate that minority
voter turnout still lags behind white voter turnout. Moreover, voter turnout among non-black
minority groups lags significantly behind white voter turnout. Similarly, minority voter
registration lags behind white voter registration, especially among non-black minority groups.
Compared to white voters, data show that minority citizens are more likely to say that their reason
for not registering to vote is due to registration requirements or difficulties, as opposed to
disinterest in the political process.

The following report consists of five chapters, followed by the Commission’s findings and
recommendations. Chapter 1 (“Introduction and Background”) discusses the relevant history of
minority voting rights in the United States, from the time of the 14™ and 15" Amendments to the
U.S. Constitution to the present day. Chapter 1 also explains the VRA’s most significant
protections, and summarizes all subsequent reauthorizations including the 2006 VRA
Reauthorization, while Appendix A summarizes the Commission’s historical work on voting
rights.

Chapter 2 (“The Shelby County Decision and Its Major Impacts”) examines the impact of the
Supreme Court’s June 25, 2013 decision invalidating the VRA’s preclearance provisions.'* This
chapter examines the prior VRA preclearance regime and summarizes the status of minority voting
rights after the 2006 VRA Reauthorization and prior to the Shelby County decision suspending
preclearance. Chapter 2 then discusses the Supreme Court’s decision, its reasoning that conditions
had dramatically changed and its reliance on the principle of equal state sovereignty, as well as the
precise language of the decision regarding any future preclearance regimes, and the decision’s
impact on federal VRA enforcement.

This chapter also briefly studies the impact of Shelby County in North Carolina and Texas, where
litigation ensued under one of the remaining provisions of the VRA, Section 2, which is the
nationwide ban on discriminatory voting procedures. Although there was discrimination in voting
in both states prior to Shelby County, data from litigation in both states show that due to the loss
of preclearance after Shelby County, elections were held with voting procedures that federal courts
of appeals later held to be intentionally racially discriminatory.

13 Shelby Cty., 570 U.S. at 557.
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Chapter 3 examines four ways in which access to the ballot for minority voters has been impacted
in the time period covered by this report (from the 2006 VRA Reauthorization to the present).
These are: (i) strict voter ID laws, (ii) greater restrictions on voter registration procedures, (iii) cuts
to early voting, and (iv) voter access to polling places, language access, and access for persons
with disabilities. When relevant, this chapter discusses litigation and other actions brought to
address VRA issues, and the results of those methods. Some of the measures examined are
statewide, and others are local.

Chapter 3 provides further detail by examining various types of voter ID laws, and their impact on
minority voters. This chapter then examines arguments that have been used to justify voter ID laws
and measures restricting voter registration. The arguments examined include allegations of in-
person voter fraud, double voting, bloated voting rolls, noncitizen voting, and partisanship.
Chapter 3 also examines changes in voter registration procedures that have been justified by these
same arguments, including documentary proof of citizenship requirements, challenges to voters
on the rolls, and removal of voters from the rolls. It then examines cuts to early voting as well as
various polling place and voter accessibility issues. Finally, Chapter 3 summarizes testimony and
information the Commission received from its SACs regarding recent voting rights issues.
Appendix D includes further information about the proceedings and relevant findings from SAC
reports and investigations.

Research in Chapters 2 and 3 of this report shows the repeated and challenging nature of ongoing
discrimination in voting in states previously covered by Section 5 and in other states. These
chapters also analyze some emerging national patterns of voter registration and election
administration practices that have a suppressive impact on minority voters, such as cuts to early
voting, certain types of voter purging, strict voter ID requirements, and lack of accessibility.
Appendix E provides a chart showing where these types of potentially discriminatory measures
have been put in place, illustrating their incidence across the nation, while also comparing formerly
covered jurisdictions with states where the preclearance formula did not apply. The data show a
higher incidence of these types of potentially discriminatory measures in the formerly covered
jurisdictions.

Chapter 4 (“Examining the Data”) reviews data about minority voters’ access to the ballot from
the 2006 VRA Reauthorization, until the Shelby County decision and up until the present time.
The chapter also examines minority voter turnout and registration over time, while also noting that
turnout is not the only measure of whether current conditions evidence ongoing discrimination in
voting. This chapter also includes research showing that current voter participation rates among
Asian, Latino, and Native American communities are lower than the level of turnout that the
drafters of the 1965 VRA considered to be indicia of discrimination.

Chapter 4 then provides an analysis of data regarding VRA enforcement measures within the
particular time frame of this report. Quantitative analysis of the data reveals several trends. One
key trend is that there are more successful Section 2 cases concentrated in the formerly covered
jurisdictions. Moreover, comparing the five years prior to and five years after the Shelby County
decision shows that the number of successful Section 2 cases have quadrupled in the latter time
period. The data also demonstrate an inaccessibility of alternative protections such as preliminary
injunctions and judicial preclearance.
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Chapter 5 (“Evaluation of the DOJ’s VRA Enforcement Actions since the 2006 VRA
Reauthorization”) examines the DOJ’s VRA enforcement efforts since the 2006 VRA
reauthorization to the present. Like Chapter 4, this chapter provides a number of figures and graphs
to show trends in VRA enforcement over time. The Commission’s study of the DOJ’s VRA
enforcement actions during this time period shows that there has been a sharp decrease in actions
brought to enforce Section 2 of the VRA, as well as similarly sharp decreases in enforcing the
provisions of the VRA that are intended to protect the voting rights of voters with limited-English
proficiency and voters with disabilities. This chapter’s quantitative analysis also shows that the
number of DOJ enforcement actions are far fewer than the amount of successful VRA enforcement
conducted by nonprofit groups on behalf of minority voters in the post-Shelby County era.

Chapter 6 of this report provides the findings and recommendations. To conclude the Executive
Summary, the Commission highlights the following findings and recommendations made herein:

Findings

The right to vote is the bedrock of American democracy. It is, however, a right that has proven
fragile and in need of both Constitutional and robust statutory protections. Racial discrimination
in voting has proven to be a particularly pernicious and enduring American problem. Voter access
issues, discrimination, and barriers to equal access for voters with disabilities and for voters with
limited-English proficiency continue today.

The VRA works to dislodge and deter the construction of barriers by state and local jurisdictions
that block or abridge the right to vote of minority citizens.

Preclearance proved a strong deterrent against state and local officials seeking to suppress the
electoral power of growing minority communities through the enactment of policies and
procedures that violated the protections of the VRA.

In Shelby County, the Supreme Court acknowledged ongoing voting discrimination, and noted that
Congress may draft new coverage criteria for preclearance based on current conditions that do not
treat states unequally based on past conditions of discrimination.

Without Section 5 preclearance, the DOJ has not been able to object to and prevent implementation
of laws that courts later determined to have been specifically intended to limit black and Latino
Americans’ right to vote.

The Shelby County decision had the practical effect of signaling a loss of federal supervision in
voting rights enforcement to states and local jurisdictions.

The voting laws implemented in North Carolina and Texas immediately following the Shelby
County decision are examples of the direct impact of the decision on the behavior of state and local
officials. In both states, after prolonged litigation, the changes were eventually found to be
discriminatory. A review of these voting changes and the litigation challenging them show:

e Changes that were previously not precleared by the federal government under Section 5 in
covered states were immediately implemented;

e Federal courts held that the laws were motivated by an intent to discriminate against
minority voters, in one case, “with surgical precision;”
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e These voting changes remained in place through several elections, though courts eventually
found that the changes were motivated by racial discrimination and/or had discriminatory
effects; and

e Statewide discriminatory voting changes adversely impacted the rights of large numbers
of eligible voters, and future judicial preclearance or “bail in” was not ordered by the courts
in the wake of findings of intentionally racially discriminatory election changes.

In the face of ongoing discrimination in voting procedures enacted by states across the country,
enforcement and litigation under Section 2 of the VRA is an inadequate, costly, and often slow
method for protecting voting rights.

The narrowness of the remaining mechanisms to halt discriminatory election procedures before
they are instituted has resulted in elections with discriminatory voting measures in place.

After an election with discriminatory voting measures in place, it is often impossible to adequately
remedy the violation even if the election procedures are subsequently overturned as discriminatory.
Officeholders chosen under discriminatory election rules have lawmaking power, and the benefits
of incumbency to continue those rules perpetuate their continued election.

In states across the country, voting procedures that wrongly prevent some citizens from voting
have been enacted and have a disparate impact on voters of color and poor citizens, including but
not limited to: restrictive voter ID laws, voter roll purges, proof of citizenship measures, challenges
to voter eligibility, and polling places moves or closings.

Because of the nature of voting rules being broadly applicable to all eligible voters, a single change
in law, procedure, or practice can disproportionately affect large numbers of eligible voters and
possibly discriminate against certain groups of people whose voting rights are protected by the
VRA.

Failure to provide or make available legally required language access voting materials and to
comply with Section 208’s requirement that allows voters to bring an assistant of their choosing
imposes unnecessary barriers to voting for limited-English proficient Asian, Latino, and Native
American voters.

Section 208 of the VRA has not been well-utilized or enforced. The DOJ appears to have limited
its enforcement of Section 208 to language access cases, and failed to provide adequate guidance
or enforcement for compliance with Section 208 in support of voters with disabilities.

Recommendations

Because of the depth of voting discrimination that continues across the nation today, citizens need
strong, proactive federal protections—in statute and in enforcement—for the right to vote.

Congress should amend the VRA to restore and/or expand protections against voting
discrimination that are more streamlined and efficient than Section 2 of the VRA.

e In establishing the reach of an amended VRA coverage provision, Congress should include
current evidence of voting discrimination as required by Shelby County as well as evidence
of historical and persisting patterns of discrimination. A new coverage provision should



An Assessment of Minority Voting Rights Access

account for evidence that voting discrimination tends to recur in certain parts of the
country. It also should take account of the reality that voting discrimination may arise in
jurisdictions that do not have extensive histories of discrimination, since minority
populations shift and efforts to impose voting impediments may follow.

Congress should invoke its powers under the Reconstruction Amendments and the
Elections Clause to ground the new provisions upon the strong federal interest in protecting
the right to vote in federal elections.

Congress should consider but not exclusively base any new coverage provision for Section 5 on
turnout or registration statistics for various demographic groups.

Congress should provide a streamlined remedy to review certain changes with known risks
of discrimination before they take effect—not after potentially tainted elections.

Congress should require greater transparency and effective public, including web-based,
disclosure of voting changes affecting federal elections, and do so sufficiently in advance
of elections so that voters are less likely to be surprised by changes and able to challenge
those that have a discriminatory impact that would violate voting rights and election-related
laws.

Congress should take account of the range and geographic dispersion of racial and language
minorities in any new geography-based coverage rule, for example, by adding elements
that identify certain practices that may require closer preclearance.

Private litigants play a vital role as “private attorneys general” enforcing the VRA, however,
litigation, particularly without Section 5, requires significant resources that only the federal
government is able to expend. The DOJ should pursue more VRA enforcement in order to address
the aggressive efforts by state and local officials to limit the vote of minority citizens and the many
new efforts to limit access to the ballot in the post-Shelby County landscape.



Chapter 1: Introduction and Background

CHAPTER 1: INTRODUCTION AND BACKGROUND

This chapter briefly reviews the history of racial discrimination in the United States, the
relationship between citizenship and voting rights, the passage of the Voting Rights Act of 1965
(VRA), and its subsequent reauthorizations. The chapter then provides a summary of the VRA
sections examined in this report: Sections 2, 4, 5, 203, and 208. This historical chapter also briefly
examines how voting turnout and registration rates by race have changed over time. Finally, this
chapter also includes analyses of the Commission’s prior reports on voting rights, which are also
summarized in Appendix A.

History of Minority Voter Suppression

Since voting rights stem from citizenship, an understanding of the historical exclusion of people
of color from American citizenship is needed to understand the history of minority voting rights
in the United States. The country was founded with the express recognition of slavery; in 1787,
the Constitution provided representation of “the whole number of free Persons,” including
indentured servants (most of whom were white), but excluded “Indians not taxed,” and it counted
slaves as only three-fifths of a person.'* In 1857, in the case of Dred Scott v. Sanford, the Supreme
Court held that even if slaves became free, former slaves and their descendants were legally
considered to be only three-fifths of a person and were not recognized as citizens.!> After the Civil
War, in 1865, the 13™ Amendment to the Constitution abolished slavery.'® In 1868, the 14%h
Amendment clarified that every person naturalized or born in the U.S. is a citizen.!” The 14"
Amendment also forbids states from denying any person due process of law or equal protection of
the laws.!® In 1870, the ratification of the 15" Amendment guaranteed all U.S. citizens the right to
vote regardless of “race, color, or previous condition of servitude.”!

History demonstrates that Reconstruction laws were initially successful in expanding access to the
ballot box for recently freed slaves, and in providing voter protections for African-American
citizens by outlawing any action taken to suppress their vote.’’ The Reconstruction Era
amendments galvanized African Americans’ political participation.?! The political arena was the
“only area where black(s) and white(s) encountered each other on a basis of equality—sitting

4 U.S. Consr. art. 1, § 2, cl. 3.
1560 U.S. 393 (1857).

16 U.S. Const. amend. XIII, § 1.
17U.S. Const. amend. XIV, § 1.

81d.

19U.S. Const. amend. XV, § 1.

20 Gabriel J. Chin, The Voting Rights Act of 1867: The Constitutionality of Federal Regulation of Suffrage During
Reconstruction, 82 N.C. L. REV. 1581, 1582 (2004).

2! Eric Foner, Rights and the Constitution in Black Life During the Civil War and Reconstruction, 74 J. AM. HIST.
863, 883 (1987) [hereinafter Foner, Rights and the Constitution]. Also, according to this study, while women were
not allowed to hold political office or vote, black women were still politically active, and took part in rallies,
parades, and mass meetings, and they formed their own auxiliaries to aid in electioneering. /d. at 878.
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alongside one another on juries, in legislatures, and at political conventions; voting together on
[E]lection [D]ay.”?? As historian Eric Foner has documented, “[b]y the early 1870s, biracial
democratic government . . . was functioning effectively in many parts of the South, and [black]
men only recently released from bondage were exercising political power.”>* The Reconstruction
Amendments led to black voter registration rates surpassing white registration rates in Louisiana,
Mississippi, and South Carolina.?* In other states, such as Alabama and Georgia, black citizens
were nearly 40 percent of all registered voters.2> Over 700,000 black citizens voted for the first
time in the 1868 presidential election.?® In fact, during Reconstruction, not deterred by violence,
black voter turnout in many elections exceeded 90 percent.?’

In addition to a significant increase in black voter registration and turnout during Reconstruction,
black citizens were elected to state legislatures in former confederate states.?® In South Carolina,
black legislators constituted a majority in the lower house of the legislature.?” In 1869, at the
national level, over 20 black citizens, some of whom were former slaves, were elected to the U.S.
Congress.>°

The surge in black political power during Reconstruction was fleeting. The Reconstruction
Amendments ensured the voting rights of African-American men and the federal government’s
role in protecting these rights, but after the Compromise of 1877 and the removal of federal troops
from the South,*! concerted efforts by southern states to subvert the Reconstruction Amendments
and civil rights laws of the time resulted in a backlash limiting access to voting for African-
American citizens.*?

During this time frame, the Supreme Court was also considering what the 14" and 15%
Amendments meant for other communities of color. In 1884, the Supreme Court held that Native
Americans who did not surrender their tribal citizenship and have it accepted by the United States

2 Id. at 878.

23 Anderson Bellegarde Francois, To Make Freedom Happen: Shelby County v. Holder, the Supreme Court, and the
Creation Myth of American Voting Rights, 34 N.ILL. U. L. REV. 529, 543 (2014) (quoting Eric Foner, Forever Free:
The Story of Emancipation and Reconstruction 129 (2005)) [hereinafter Frangois, To Make Freedom Happen].

#1d.
BId.

26 Id. at 542.
27 Foner, Rights and the Constitution, supra note 21, at 878.
28 Frangois, To Make Freedom Happen, supra note 23, at 543.

2.
0.

31 The Gilder Lehrman Inst. of Am. Hist., Compromise of 1877, GILDERLEHRMAN.ORG (last accessed May 25, 2018)
https://new.gilderlehrman.org/history-by-era/reconstruction/timeline-terms/compromise-1877 (noting that the
Compromise of 1877 was an informal agreement regarding the disputed 1876 Presidential Election that became
contingent upon Florida, Louisiana, and South Carolina. Seeing this, Republicans who supported Republican
Rutherford Hayes met with moderate southern Democrats to negotiate the removal of federal troops in the South to
ensure Hayes’ victory).

32 Frangois, To Make Freedom Happen, supra note 23, at 544,
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through naturalization were not U.S. citizens.> The language of the relevant Supreme Court
opinion shows that even after the Reconstruction Amendments, the belief remained that people of
color were not “civilized” enough to be United States citizens.>* Similarly, despite the guarantees
of the 14" Amendment, it was not until 1898 and the Supreme Court’s decision in United States
v. Wong Kim Ark that it was clear that children of nonwhite immigrants were entitled to birthright
citizenship.®> And it was not until 1924, when Congress passed the Indian Citizenship Act, that
Native Americans were entitled to U.S. citizenship and voting rights (and that this entitlement did
not impair the individual’s right to remain a tribal member).¢

Reliance upon tactics to suppress black voting rights expanded during the Jim Crow Era (between
the end of Reconstruction in 1877 and the beginning of the 1950s Civil Rights Movement),?” and
black voter registration subsequently declined dramatically.*® Jim Crow laws were pervasive and
controlled many aspects of life for African Americans—especially equal access to citizenship.>
In Mississippi, during Jim Crow, voter suppression was based on a new state constitution enacted
in 1890, which specifically intended to exclude African Americans from political participation.*’
Since the 15" Amendment did not permit direct disenfranchisement, Mississippi instead required
an annual poll tax that disparately burdened blacks, and a literacy test that “required a person
seeking to register to vote to read a section of the state constitution and explain it to the county
clerk . . . who was always white, [and who] decided whether a citizen was literate or not.”*! This
effectively excluded “almost all black men, because the clerk would select complicated technical
passages for them to interpret. By contrast, the clerk would pass whites by picking simple
sentences in the state constitution for them to explain.”*?

3 Elk v. Wilkins, 112 U.S. 94, 103 (1884).

3 Id. at 106-07 (“The national legislation has tended more and more toward the education and civilization of the
Indians, and fitting them to be citizens. But the question of whether any Indian tribes, or any members thereof, have
become so far advanced in civilization that they should be let out of the state of pupilage, and admitted to the
privileges and responsibilities of citizenship, is a question to be decided by the nation whose wards they are and
whose citizens they seek to become, and not by each Indian for himself.”).

35169 U.S. 649, 705 (1884).

36 Indian Citizenship Act, Pub. L. No. 68-175, 43 U.S. Stat. 253 (1924) (codified at 8 U.S.C. § 1401(b)).

37 Jim Crow was the name of the racial segregation system that operated mostly in southern and border states,
between 1877 and the mid-1960s. See, e.g., USC Gould School of Law, A4 Brief History of Civil Rights in the United
States: Jim Crow Era, https://onlinellm.usc.edu/a-brief-history-of-jim-crow-laws/ (last accessed July 25, 2018).

38 See, e.g., Smithsonian Nat’l Museum of Am. Hist., White Only: Jim Crow in America (last accessed June 21,
2018), http://americanhistory.si.edu/brown/history/1-segregated/white-only-1.html (“In Mississippi, fewer than
9,000 of the 147,000 voting-age African Americans were registered after 1890. In Louisiana, where more than
130,000 black voters had been registered in 1896, the number had plummeted to 1,342 by 1904.”).

3 Public Broadcasting Service (PBS), Freedom Riders: Jim Crow Laws, An American Experience, PBS,
http://www.pbs.org/wgbh/americanexperience/features/freedom-riders-jim-crow-laws/ (last accessed May 23, 2018).
40 Constitutional Rights Foundation, Race and Voting in the Segregated South, CRF http://www.crf-usa.org/black-
history-month/race-and-voting-in-the-segregated-south (last accessed May 23, 2018) [Aereinafier Constitutional
Rights Foundation, Race and Voting].

A d.

42 Following hearings in February 1965 in Mississippi, the Commission found that Mississippi’s white applicants
might be asked, for example, to copy out and interpret:
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In addition to poll taxes and literacy tests, other mechanisms to prevent African Americans from
voting were instituted. These practices included grandfather clauses, excluding prior (white)
registrants from the new strict rules, along with violence and intimidation of blacks attempting to
register and vote.*> These laws resulted in decreasing black voter registration.** For example,
literacy tests effectively restricted the right to vote of African Americans, because at that time over
70 percent of black citizens were illiterate, whereas less than 20 percent of white citizens were
illiterate.*> Moreover, black citizens were subjected to more complex and difficult literacy tests
than white citizens were.*® Additionally, during this era, segregation was not only in the South, or
only against blacks. In New York, newly arriving Puerto Rican citizens had their voting rights
limited by highly complex English-literacy tests.*’

ARTICLE 12 Section 240. All elections by the people shall be by ballot. (MISS. CONST. art. 12, § 240).

In contrast, the Commission found that Mississippi’s African-American applicants might be asked, for example,
to interpret:

ARTICLE 7 Section 182. The power to tax corporations and their property shall never be surrendered
or abridged by any contract or grant to which the state or any political subdivision thereof may be a
party, except that the Legislature may grant exemption from taxation in the encouragement of
manufactures and other new enterprises of public utility extending for a period of not exceeding ten
(10) years on each such enterprise hereafter constructed, and may grant exemptions not exceeding ten
(10) years on each addition thereto or expansion thereof, and may grant exemptions not exceeding ten
(10) years on future additions to or expansions of existing manufactures and other enterprises of public
utility. The time of each exemption shall commence from the date of completion of the new enterprise,
and from the date of completion of each addition or expansion, for which an exemption is granted.
When the Legislature grants such exemptions for a period of ten (10) years or less, it shall be done by
general laws, which shall distinctly enumerate the classes of manufactures and other new enterprises of
public utility, entitled to such exemptions, and shall prescribe the mode and manner in which the right
to such exemptions shall be determined. (MIsS. CONST. art. 12, § 240); see also U.S. COMM’N ON CIVIL
RIGHTS, VOTING IN MISSISSIPPI 16-17 (1959),
https://www.law.umaryland.edu/marshall/usccr/documents/cr12v94.pdf, [hereinafter U.S. COMM’N ON
CIVIL RIGHTS, MS 1965].

4 Warren M. Christopher, The Constitutionality of the Voting Rights Act of 1965, 18 STAN. L. REV. 1, 1 (1965).

4 See, e.g., Smithsonian, supra note 38 (“In the former Confederacy and neighboring states, local governments
constructed a legal system aimed at re-establishing a society based on white supremacy. African American men
were largely barred from voting. Legislation known as Jim Crow laws separated people of color from whites in
schools, housing, jobs, and public gathering places. Denying black men the right to vote through legal maneuvering
and violence was a first step in taking away their civil rights. Beginning in the 1890s, southern states enacted
literacy tests, poll taxes, elaborate registration systems, and eventually whites-only Democratic Party primaries to
exclude black voters. The laws proved very effective. In Mississippi, fewer than 9,000 of the 147,000 voting-age
African Americans were registered after 1890. In Louisiana, where more than 130,000 black voters had been
registered in 1896, the number had plummeted to 1,342 by 1904.”).

45 Christopher, supra note 43, at 2.

46 See, e.g., Constitutional Rights Foundation, Race and Voting, supra note 40.

47 Juan Cartagena, Latinos and Section 5 of the Voting Rights Act: Beyond Black and White, 18 NAT’L BLACK L.J.
201, 206 (2005); see also Voting Rights: Hearings on H.R. Doc. No. 6400 Before Subcomm. No. 5 of the House
Comm. on the Judiciary, 89th Cong., 1st Sess. 508-17 (1965) (statement of U.S. Rep. Herman Badillo, Judge Vidal
Santaella, and community activist Gilberto Gerena-Valentin); see also United States v. Cty. Bd. of Elections of
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During the first half of the 20" Century, voting rights litigation did result in some increased access
to the ballot for communities of color. After the Supreme Court invalidated the “white primary”
in 1944 in the case of Smith v. Allwright,*® black registration and participation rates began to
increase across the South.*’ Since Texas law also barred Mexican Americans from the Democratic
Party primary, Latino participation may have also risen, but there is little data about Latino voters
in this era.*

Smith v. Allwright' was also an example of how some states defied federal court orders. The
Supreme Court had first ruled that Texas’ 1923 all-white primary law violated the 14" Amendment
in 1927,%? and then again in 1932.%* And, “in 1953, the Court once again confronted an attempt by
Texas to ‘circumven[t]’ the 15" Amendment by adopting yet another variant of the all-white

primary[.]”**

At the beginning of the civil rights movement and with more aggressive litigation, black
registration rates increased by 6 percentage points from 1947 to 1950 across the South—yet by the
mid-1950s, 75 percent of African Americans were not registered to vote.>® The registration rate of
black citizens in Mississippi was still less than 5 percent, and in states like Arkansas, Florida,
Louisiana, and Texas, it was about one third.>® At this time, it also became very clear that even if
discriminatory state laws were overturned by successful litigation, nearly every law that was struck
down as discriminatory would be replaced with another one.>” In light of this, Congress began to

Monroe Cty., 248 F. Supp. 316, 317 (W.D.N.Y. 1965) (invalidating New York State’s English-language literacy
test, holding Section 4(e) of the VRA prohibiting the condition of Puerto Rican’s voting rights on speaking English
to be constitutional, and noting that though the VRA was “[b]orn out of the civil rights problems currently plaguing
the [S]outh . . . this Act . . . was not designed to remedy deprivations of the franchise in only one section of the
country. Rather, it was devised to eliminate second-class citizenship wherever present.”).

4321 U.S. 649, 664 (1944); see also O. Douglas Weeks, The White Primary: 1944-1948, 42 AM. POL. SCL REV.
500-10, n.3 (1948) (noting that white primaries were primary elections in the South where only white voters were
allowed to vote. Since the Democratic Party dominated Southern elections, positions were often determined during
the party’s primary elections since there was little chance of a Democrat losing in a general election. Therefore,
white primaries essentially prevented black voters from having any significant effect on elections in the South
despite their ability to vote in general elections.).

4 Id. at 506.

30 University of Texas, The Texas Politics Project, Smith v. Allwright: White Primaries,
https://texaspolitics.utexas.edu/archive/html/vce/features/0503_01/smith.html (last accessed July 25, 2018). Texas’
1923 white primary law limited the primary to Anglos only and excluded blacks and Latinos. /d.

31321 U.S. at 657.

32 Nixon v. Herndon, 273 U.S. 536, 541 (1927).

33 Nixon v. Condon, 286 U.S. 73, 89 (1932).

34 Shelby Cty., 570 U.S. at 560 (Ginsburg, J., dissenting) (citing Terry v. Adams, 345 U.S. 461, 469 (1953)).

55 Charles S. Bullock 111, Ronald Keith Gaddie, and Justin L. Wert, The Rise and Fall of the Voting Rights Act 25
(2016) (Norman: University of Oklahoma Press) [hereinafter Bullock, Gaddie, and Wert, Rise].

6 1d. at7.

57 Id.; see also Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634, § 101 (codified as amended at 42 U.S.C.
§ 1993), https://www.gpo.gov/fdsys/pkg/STATUTE-71/pdf/STATUTE-71-Pg634.pdf (last accessed Aug. 3, 2018);
see also Christopher, supra note 43, at 10 (“In the past those intent on denying the rights guaranteed by the fifteenth
amendment have managed to avoid court decrees and legislation by contriving new stratagems.”).
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consider federal legislation to prohibiting state actors from enacting and implementing racially
discriminatory restrictions on voting.>

Congress first passed the Civil Rights Act in 1957, it was a voting rights bill, which authorized the
Attorney General to file suit against local election officials in jurisdictions that had a pattern of
discriminating against voters and secure preventative relief.>® Protection of voting rights was thus
no longer dependent upon actions brought by private individuals at their own expense, and possibly
at the risk of physical and economic intimidation, as the bill also banned intimidation, threats or
coercion of the right to vote of any person.®

This 1957 act also created the U.S. Commission on Civil Rights,’! which then began to conduct
studies documenting the inequalities confronted by black people in the South.%> The Commission
faced numerous obstacles in conducting these field studies. In fact, some registrars would not
permit the Commission to inspect their voter rolls and one state in particular passed legislation that
permitted its voting registrars to destroy all past registration records.®® In its first report, the
Commission declared “against the prejudice of registrars and jurors, the U.S. Government appears
under present laws to be helpless to make good the guarantees of the U.S. Constitution.”®* The
Commission therefore proposed appointing temporary federal registrars who would have authority
to register applicants after certification by the Commission that they had been discriminated
against in previous attempts to register.5

The Civil Rights Act of 1957 proved to be ineffective at providing adequate protections against
voting discrimination.®® In part, this inefficacy resulted because some lower courts ruled that the
Civil Rights Act was unconstitutional. Although the Supreme Court in United States v. Raines and
United States v. State of Alabama invalidated these lower courts’ decisions, the Civil Rights Act
of 1957 still proved to be insufficient in guarding against voting discrimination, as it did not
provide specific authority for the Attorney General to enforce its provisions.®” Congress later

8 1d.

% The Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634, pt. IV, § 131(c) (“Whenever any person has
engaged or there are reasonable grounds that any person is about to engage in any act or practice which would
deprive any other person of any [voting] right or privilege secured . . . the Attorney General may institute for the
United States, or in the name of the United States, a civil action or other proper proceeding for preventive relief,
including an application for a temporary or permanent injunction, restraining order, or other order.”),
https://www.gpo.gov/fdsys/pkg/STATUTE-71/pdf/STATUTE-71-Pg634.pdf (last accessed Aug. 11, 2018).

0 Id. at pt. IV, § 131(b).

o' Id. atpt. I, § 101.

62 See, e.g., U.S. COMM’N ON CIVIL RIGHTS, 1961 U.S. COMMISSION ON CIVIL RIGHTS REPORT BOOK 1: VOTING,
(1961) XVI, http://www2.law.umaryland.edu/marshall/usccr/documents/cr11961bk1.pdf, [hereinafter U.S. COMM’N
ON CIVIL RIGHTS, VOTING 1961].

0 Id.

% U.S. COMM’N ON CIVIL RIGHTS, 1959, supra note 6, at 133 (emphasis added).

5 Id. at 134-42.

% Voting Rights Act of 1965, 1966 DUKE L. JOURN. 463 (1966), https://scholarship.law.duke.edu/dlj/voll5/iss2/6
(last accessed Aug. 3, 2018).

7 United States v. Raines, 362 U.S. 17, 26-27 (1960); see also United States v. State of Ala., 362 U.S. 602, 604
(1960) (recognizing federal authority under Civil Rights Act of 1960 to bring voting rights action against Alabama).
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enacted the Civil Rights Act of 1960° and Civil Rights Act of 1964% to address the limitations of
the 1957 Act, but the amended acts still proved to be largely inadequate in addressing voting
discrimination.”

The Commission demonstrated this inadequacy in a report issued in the early 1960s, which
documented that progress towards equal voting rights in the United States had stagnated, and
argued that disenfranchisement would continue unless additional federal legislation was enacted
to stop it.”! For instance, the Commission noted in its 1961 report that:

These [litigation] successes, however, do not indicate that current [1961]
legislation, even with continued vigorous enforcement, affords a prompt solution
to the existence of discriminatory denials of the right to vote on account of race or
color. The Government, under existing federal law, must still proceed—suit by suit,
county by county. Each suit, moreover, is expensive and time consuming; and
although the [DOJ’s] Civil Rights Division has been repeatedly increased in size
and budget, and has concentrated its efforts in the voting field, it has not been able
to prepare and file all the suits that appear warranted. While it can be truly said that
present laws have proved to be effective tools to deal with discrimination in voting,
the tools are limited in scope. There is no widespread remedy to meet what is still
widespread discrimination.”?

In addition, the Commission’s early reports documented obstacles that black voters, but not white
voters, faced at the ballot box. In February of 1965, the Commission held hearings in Jackson,
Mississippi, and found that black registration was declining in the state.”” In addition, the
Commission found that two distinct practices led to the suppression of the minority vote in
Mississippi counties: the collection of a poll tax, and a registration test that required that a person
be able to interpret a section of the state constitution.”* In some cases, poll tax collectors refused
payment from African-American voters, along with more subtle methods such as raising money
or offering payment for white people but not for black people. Registrars often also used the
registration test to unfairly penalize African-American voters by giving them harder sections of
the state constitutions to interpret, and by enforcing much stricter rules about any mistakes on their
applications. The Commission also found that there were cases of public officials’ interference
that amounted to voter intimidation against the African-American community. Moreover, many
black citizens were afraid of physical violence, economic reprisals, or losing jobs, and therefore
did not even attempt to register or vote.”> As with previous reports, the Commission recommended

%8 Civil Rights Act of 1960, Pub. L. No. 86-449, 74 Stat. 89 (1960).
% Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (1964).
70 Bullock, Gaddie, and Wert, Rise, supra note 55.

71'U.S. COMM’N ON CIVIL RIGHTS, VOTING 1961, supra note 62.

72 Id. at 100.

73 U.S. COMM’N ON CIVIL RIGHTS, MS 1965, supra note 42, at 1.

74 Id. at 13-14.

5 Id. at 23.
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that all literacy tests’® and similar instruments be eradicated, and that the President should establish
an affirmative program to ensure that all citizens have the ability to register and vote in all
elections.”’

Voting Rights Act of 1965

On March 7, 1965, protesters led by Rev. Dr. Martin Luther King, Jr. and now-Congressman John
Lewis of Georgia—who at the time was the chairman of the Student Non-Violent Coordinating
Committee (SNCC)—were beaten at the foot of the Edmund Pettus Bridge in Selma, Alabama
while marching against unequal access to the ballot box.”® Television stations broadcast the
extreme violence that peaceful demonstrators endured, including violent beatings by patrolmen on
horseback, which prompted a public outcry to members of Congress to enact the VRA.”’

A little over a week later, President Lyndon Baines Johnson issued a statement calling for
legislation to “eliminate illegal barriers to the right to vote,”®® following many of the
recommendations made by the Commission as early as 1961.8! When the VRA passed in August
of 1965,% the final version was even stronger than the legislation proposed by President Johnson
in his speech, significantly incorporating several recommendations made by the Commission in its
voting rights report of May 1965.%° Just three months after the report was published, the
Commission’s recommendations that all literacy tests be eliminated, that all poll taxes be
abolished, and that federal poll watchers be sent to observe the elections and register voters were
all made part of the VRA.3* Congress also took into account that states had manipulated voting

76 For further information about poll taxes, literacy tests, grandfather clauses and other measures that were used to
deny or abridge the voting rights of African Americans, see Francois, To Make Freedom Happen, supra note 23.
77U.S. COMM’N ON CIVIL RIGHTS, VOTING 1961, supra note 62, at 139-42.

78 Kevin J. Coleman, The Voting Rights Act of 1965 Background and Overview, CONG. RESEARCH SERV. 11 (2015),
https://fas.org/sgp/crs/misc/R43626.pdf [hereinafter Coleman, The Voting Rights Act of 1965].

7 Ari Berman, Give Us The Ballot: The Modern Struggle For Voting Rights In America (New York: Picador, 2015),
at 21-22 [hereinafter Berman, Give Us The Ballot].

80 President Lyndon Johnson, President Johnson’s Special Message to Congress: The American Promise,
http://www.lIbjlibrary.org/lyndon-baines-johnson/speeches-films/president-johnsons-special-message-to-the-
congress-the-american-promise (last accessed July 26, 2018) [hereinafter Johnson, President Johnson'’s Special
Message to Congress).

81 U.S. COMM’N ON CIVIL RIGHTS, VOTING 1961, supra note 62, at 139-42. Suggestions made in the 1961 report,
such as the use of 14" and 15" Amendment powers to eliminate restrictions to voting rights, id. at 139, and the
prohibition of any “arbitrary action” to deny the registration of eligible voters, id. at 141, were embodied in
President Johnson’s speech when the President called for a bill that would “strike down restrictions to voting in all
elections,” and “insure that properly registered individuals are not prohibited from voting.” See also Johnson,
President Johnson’s Special Message to Congress, supra note 80.

82 Voting Rights Act of 1965, Pub. L. No. 89-110 (codified as amended at 52 U.S.C. § 10101),
http://library.clerk.house.gov/reference-files/PPL_VotingRightsAct _1965.pdf (last accessed August 2, 2018).

8 U.S. COMM’N ON CIVIL RIGHTS, MS 1965, supra note 42, at 61-63.

8 Id.; Voting Rights Act of 1965, Pub. L. No. 89-110 (codified as amended at 52 U.S.C. § 10101).
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rights by either ignoring court orders, or, as the Supreme Court later stated in upholding the VRA’s
constitutionality:

Even when favorable decisions have finally been obtained, some of the States
affected have merely switched to discriminatory devices not covered by the federal
decrees or have enacted difficult new tests designed to prolong the existing
disparity between white and Negro registration.

In the VRA of 1965, Congress strengthened the judicial remedies of the Civil Rights Act of 1957,
1960, and 1964, by allowing direct federal oversight and protections of election processes to
ameliorate the effects of years of discrimination against racial minority voters in the United
States.®® Under Section 5 of the VRA, jurisdictions with a history of discrimination in voting had
to submit all voting changes for clearance by the federal government to determine whether they
would be discriminatory, before they could be implemented.’” This process was known as
preclearance, and it was considered necessary to stop these jurisdictions from repeatedly
discriminating against voters of color.®® The jurisdictions that were “covered” under Section 5
were identified by the following formula: (1) the use of discriminatory “tests and devices,” and (2)
disparately low turnout.®® “Tests or devices” included literacy tests (in which English-language
literacy and/or civics knowledge was required to register or vote), poll taxes (in which
remuneration was required to register or vote), and vouchers (wherein a person had to be
“vouched” for by another voter to register or vote).”

Moreover, the Attorney General could certify the need to send federal examiners to the covered
jurisdictions, to observe voter registration and voting processes, and to register voters.’! By 1967,
federal examiners authorized under the VRA registered more than 150,000 black southerners to

85 South Carolina v. Katzenbach, 383 U.S. 301, 314 (1966).

8 U.S. COMM’ N ON CIVIL RIGHTS, VOTING RIGHTS ACT: TEN YEARS AFTER, at 3 (1975) [hereinafier U.S. COMM’N
ON CIVIL RIGHTS, VOTING IN 1975]. The report also noted that the 1965 Act included specific protections against
English literacy testing for Puerto Rican voters. /d. at 21. See also Katzenbach v. Morgan, 384 U.S. 641, 645 (1966)
(discussing the legislative history of Section 4(e) of VRA, 42 U.S.C. § 1973(b)(e) (1965)). The literacy test portion
of Section 4(e) was rendered moot with the passage of the Voting Rights Amendments of 1970, which expressly
prohibited literacy tests. See PROPA v. Kusper, 350 F. Supp. 606, 610 (N.D. Ill. 1972)).

8752 U.S.C. § 10304(a).

88 Katzenbach, 383 U.S. at 314-15; see also Discussion of “white primaries” and Sources cited therein supra notes
48-54.

8952 U.S.C. § 10303(b). Preclearance was required in:

any State or in any political subdivision of a State which (1) the Attorney General determines maintained

on November 1, 1964, any test or device, and with respect to which (2) the Director of the Census determines
that less than 50 per centum of the persons of voting age residing therein were registered on November 1, 1964,
or that less than 50 per centum of such persons voted in the presidential election of November 1964.

0 52 U.S.C. § 10304(a)-(b).
! Bullock, Gaddie, and Wert, Rise, supra note 55, at 19.
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vote in 58 counties covered by Section 5.°2 Black registration rates changed dramatically after
Section 5 and other key provisions of the VRA were implemented (see Table 1).°* In particular,
the table below illustrates that the VRA raised the black registration rate to over 50 percent of the
black voting age population across the states reported below, and increased the black registration
rate in pro-segregation states like Mississippi to more than eight times the pre-VRA rate.’*
According to the historical data compiled by the Commission reproduced in Table 1, white
registration rates also increased across most southern states included in this study, and in some
instances, these rates increased over 20 percent.”

92U.S. COMM’N ON CIVIL RIGHTS, POLITICAL PARTICIPATION 12 (1968),
https://www.law.umaryland.edu/marshall/usccr/documents/cr12p753.pdf [hereinafter U.S. COMM’N ON CIVIL
RIGHTS, PARTICIPATION 1968].

P Id.

% Id. at 13.

9% Voting rights historian Morgan Kousser has also documented ways in which the VRA tangibly benefitted poor
white Americans who were disenfranchised. See, e.g., J. Morgan Kousser, Protecting the Right to Vote, L.A. TIMES
(Sept. 28, 2012), http://articles.latimes.com/2012/sep/28/opinion/la-oe-kousser-voter-id-20120928 [hereinafter
Kousser, Protecting the Right to Vote].
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Table 1: Voter Registration by Race Before and After Passage of the Voting Rights Act
of 1965

Pre-VRA Percent Post-VRA Percent

Pre-VRA®’ Post-VRA% of Voting of Voting Age
Number of Number of Population Population
Registered Voters Registered Voters Registered Registered

Alabama:

Nonwhite...% 92,737 248,432 193 51.6

White ... 935,695 1,212,317 69.2 89.6
Arkansas:

Nonwhite. .. 77,714 121,000 40.4 62.8

White... 555,944 616,000 65.5 72.4
Florida:

Nonwhite... 240,616 299,033 51.2 63.6

White. .. 1,958,499 2,131,105 74.8 81.4
Georgia:

Nonwhite... 167,663 332,496 274 52.6

White. .. 1,124,415 1,443,730 62.6 80.3
Louisiana:

Nonwhite. .. 164,601 303,148 31.6 58.9

White. .. 1,037,184 1,200,517 80.5 93.1
Mississippi:

Nonwhite... 28,500 263,754 6.7 59.8

White... 525,000 665,176 69.9 91.5
North Carolina:

Nonwhite. .. 258,000 277,404 46.8 513

White. .. 1,924,000 1,602,980 96.8 83.0

% U.S. COMM’N ON CIVIL RIGHTS, PARTICIPATION 1968, supra note 92, at 12-13.

97 Id. at 13. According to the Commission’s 1968 report “Political Participation,” the pre-VRA statistics came from
the Information Center, U.S. Commission on Civil Rights, Registration and Voting Statistics, Mar. 1965. The voter
registration percentages for Alabama are as of May 1964; Arkansas, Oct. 1963; Florida, May 1964; Georgia, Dec.
1962; Louisiana, Oct. 1964; Mississippi, Nov. 1964; North Carolina, 1964; South Carolina, Nov. 1964; Tennessee,
Nov. 1964; Texas, Nov. 1964; and Virginia, Oct. 1964. According to this report, “[t]hese statistics represent
estimates based on official and unofficial sources and vary widely in their accuracy. Even where official figures
were available, registrars frequently failed to remove the names of dead or emigrated voters and thus reported
figures which exceeded the actual registration. Unofficial figures which came from a variety of sources are subject
to even greater inaccuracies.”

% U.S. COMM’N ON CIVIL RIGHTS, PARTICIPATION 1968, supra note 92, at 13. Some of the post-VRA voter
registration statistics were obtained from the U.S. Dep’t of Justice as follows: for Alabama as of Oct. 1967; for
Georgia, Aug. 1967; for Louisiana, Oct. 1967; for Mississippi, Sept. 1967; and for South Carolina, July 1967. All of
the other post-VRA voter registration statistics for the other states came from the Voter Education Project of the
Southern Regional Council contained in Voter Registration in the South, Summer 1966. The Voter Education
Project accumulated its statistics during that summer.

% Id. Nonwhites in this study were primarily African-American citizens, but in some instances, the race of the
registrant was unknown.
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Post-VRA%
Number of

Pre-VRA Percent
of Voting
Population

Post-VRA Percent
of Voting Age
Population

Registered Voters

Registered Voters

Registered

Registered

South Carolina:
Nonwhite... 138,544 190,017 373 51.2
White. .. 677,914 731,096 75.7 81.7
Tennessee:
Nonwhite... 218,000 225,000 69.5 71.7
White. .. 1,297,000 1,434,000 72.9 80.6
Texas:
Nonwhite. .. 2,939,535!00 400,000 53.1 61.6
White. .. (total) 2,600,000 53.3
Virginia:
Nonwhite... 144,259 243,000 383 55.6
White. .. 1,070,168 1,190,000 61.6 63.4

Summary of Major Voting Rights Act Provisions

The Voting Rights Act was enacted by Congress in 1965 and has been amended since on a number
of occasions.!?! This section will serve as a reference throughout this report, to explain the major
VRA provisions that this report addresses.

Section 2

Section 2 of the VRA is a nationwide prohibition against denial or abridgement of voting rights,
prohibiting “any” voting practices and procedures that discriminate on the basis of race, color, or
membership in a language minority group.'> These voting practices may include, but are not
limited to, discriminatory redistricting plans, at-large election systems, and voter registration
procedures.'® Election practices need not be intentionally discriminatory to be prohibited under
Section 2, as practices that are shown to have a discriminatory result are also prohibited.!** Cases
that are typically litigated under Section 2 by the Department of Justice'®> may be related to

100 Jd. at 12-13 (noting that the pre-VRA percentages and totals of registered voters divided out by race were not
available.).

10142 U.S.C. §§ 1973 to 1973bb-1; 52 U.S.C. § 10301 (Section 2); U.S. Dep’t of Justice, Statutes Enforced by the
Voting Section, https://www.justice.gov/crt/statutes-enforced-voting-section#vra [hereinafter DOJ Statutes] (last
accessed Aug. 3, 2018).

10252 U.S.C. § 10301.

103 DOJ Statutes, supra note 101.

104 14

105 See U.S. Dep’t of Justice, Voting Section Litigation, https://www.justice.gov/crt/voting-section-litigation
[hereinafter DOJ Litigation] (last accessed Aug. 3, 2018).
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® current districting plans,'®” voter ID,!% discriminatory treatment at the

and at-large method voting systems.'!°

redistricting plans,'”
polls,'®

To prove a Section 2 violation, a plaintiff must show that:

based on a totality of circumstances . . . the political processes leading to
nomination or election in the State or political subdivision are not equally open to
members of the class of citizens protected . . . in that its members have less
opportunity than other members of the electorate to participate in the political
process and elect representatives of their choice.!!!

As discussed in this report, Section 2 litigation can be resource-intensive and time-consuming.!!?
Sections 4 and 5, and the Supreme Court’s Shelby County Decision

Section 4(b) of the VRA sets forth the criteria for identifying the jurisdictions covered under the
preclearance provisions of the Voting Rights Act.!!® The preclearance formula was enacted in 1965
and updated in 1970, 1975, 1982, and 2006. Until June 2013, it applied in jurisdictions with a
history of discrimination in voting.

The preclearance provisions are in Section 5 of the VRA. Section 5 was enacted in 1965 to freeze
any changes in election practices or procedures within jurisdictions covered under Section 4(b),
until the practice was reviewed through administrative review by the Attorney General or by a

106 See, e.g., Perez v. Perry, No. 5:11-CV-360 (W.D. Tex. 2013); Greig v. City of St. Martinville, 2000 WL
34610618 (W.D. La. 2000).

107 See, e.g., United States v. The Sch. Bd. of Osceola Cty., No. 6:08-CV-582-ORL-18DAB (M.D. Fla. 2008); United
States v. Upper San Gabriel Valley Municipal Water Dist., No. 2:00-CV-7903 (C.D. Cal. 2000).

108 See, e.g., N. Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016); Veasey v. Abbott,
830 F.3d 216 (5th Cir. 2016).

109 See, e.g., United States v. Sandoval Cty., N.M., 797 F. Supp. 2d 1249 (D.N.M. 2011); United States v. Salem Cty.,
No. 1:08-CV-03276-JHR-AMD (D.N.J. 2008); United States v. City of Phila., C.A. No. 06-CV-4592 (E.D. Pa.
2007); United States v. City of Bos., No. 05-11598-EGY (D. Mass. 2005); United States v. Berks Cty., Pennsylvania,
277 F. Supp. 2d 570 (E.D. Pa. 2003); United States v. Osceola Cty., No. 6:02-CV-738-ORL-22JGG (M.D. Fla.
2002); United States v. City of Hamtramck, No. 00-73541 (E.D. Mich. 2000); United States v. Town of Cicero, 2000
WL 34342276 (N.D. 11l. 2000); United States v. Cibola Cty., No. CV-93-1134-LH/LFG (D.N.M. 1993).

10 See, e.g., United States v. Vill. of Port Chester, 704 F. Supp. 2d 411 (S.D.N.Y. 2010); United States v. Town of
Lake Park, Fla., WL 3667071 (S.D. Fla. 2009); United States v. City of Euclid, 580 F. Supp. 2d 584 (N.D. Ohio
2008); United States v. Euclid City Sch. Dist. Bd. of Ed., No. 1:08-CV-02832-KMO (N.D. Ohio 2008); United States
v. Georgetown Cty. Sch. Dist., No. 2:08-CV-00889-DCN (D.S.C. 2008); United States v. Osceola Cty., Fla., 475 F.
Supp. 2d 1220 (M.D. Fla. 2006); United States v. Alamosa Cty., Colo., 306 F. Supp. 2d 1016 (D. Colo. 2006);
United States v. Charleston Cty., S.C., 365 F.3d 341 (4th Cir. 2004); United States v. Morgan City, No. CV-00-1541
(W.D. La. 2000); United States v. City of Santa Paula, No. CV-00-03691-GHK (C.D. Cal 2000); United States v.
Benson Cty, C.A. No. A2-00-30 (D.N.D. 2000).

11152 U.S.C. § 10301(b).

112 See Discussion and Sources cited therein in Chapter 4, infi-a notes 1308-10.

113 DOJ Statutes, supra note 101.
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federal district court.!'* This review was to ensure that changes in election practices had neither
discriminatory purposes nor effects,!!®> and that they were not retrogressive—under this standard,
Section 5 blocked changes that put minority voters in a position that was worse than before.!'®
Until June 2013, Section 5 applied statewide in Alabama, Alaska, Arizona, Georgia, Louisiana,
Mississippi, South Carolina, and Texas, and in certain counties or towns in California, Florida,
Michigan, New York, North Carolina, South Dakota, and Virginia. In the states that were partially
covered, only the local jurisdictions that were covered had to submit any changes to their local
voting rules for preclearance, but any statewide changes that impacted them also had to be
precleared.'!'” If a jurisdiction could show that it had not discriminated in voting for 10 years, it
could “bail out” of Section 5 coverage.'!®

The DOJ reviewed thousands of voting changes under Section 5, and it objected to hundreds of
proposed changes that would have been discriminatory had they been implemented.'!” When the
changes were litigated in federal court, some were also blocked under Section 5, if they were
retrogressive.'?°

On June 25, 2013, in the case of Shelby County v. Holder, the United States Supreme Court ruled
that the formula in Section 4(b) identifying the jurisdictions that required Section 5 preclearance
was unconstitutional.'*! While the Shelby County decision did not find that Section 5 was
unconstitutional, by ruling that the formula in 4(b) was unconstitutional, the decision removed the
mechanism for carrying out preclearance. In practice, this means that until Congress passes a new
preclearance formula, previously covered jurisdictions are not currently required to obtain
preclearance before making changes in voting laws unless they are required to do so by a separate
court order.'??

Language Minority Provisions

Sections 4(e), 4(f)(4), 203, and 208 are the “language minority” provisions of the Voting Rights
Act. Section 203 requires that the Census Bureau identify jurisdictions that contain a number of
language-minority voters who are limited in their English proficiency (LEP).'?* These jurisdictions
across the country must provide bilingual written voting materials and voting assistance in the
minority languages covered by the VRA.!?* Jurisdictions covered include both those provided

114 See 52 U.S.C. § 10304 (describing VRA Section 5 enforcement procedures).

115 DOJ Statutes, supra note 101.

116 See Discussion and Sources, infra notes 140-47 (explaining that the retrogression standard compares changes to
prior “benchmark™).

117 See Discussion and Sources, infra note 867 and Table 12 (discussing the application of these rules in Florida).
118 See Discussion and Sources, infra notes 246-48 (explaining bailout procedures).

119 See, e.g., Discussion and Sources, infia notes 1387-92 (objections under Section 5 from 1982-present).

120 See, e.g., United States v. Beer, 425 U.S. 130, 141 (1976).

121 Shelby Cty., 570 U.S. at 552.

122 DOJ Statutes, supra note 101.

12252 U.S.C. § 10503.

124 14
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under Section 4(f)(4) and those under Section 203.'?° These sections mandate that bilingual
election materials be provided where the number of United States citizens of voting age in a single
language group within the jurisdiction who are LEP make up either more than 10,000 or more than
5 percent of all voting age citizens, and their illiteracy rate is higher than the national rate; and also
within any Indian reservation where the LEP population exceeds 5 percent of all reservation
residents.!?® Typical litigation under Section 203 relates to a failure to provide election materials
for language minorities,'?’ or a failure to provide access to oral language assistance.'?® A map of
the jurisdictions covered under Section 203 can be found in Chapter 3, Figure 10. In addition,
Section 4(f)(4) requires that certain covered jurisdictions be subject to preclearance of any changes
in their language access programs.'?’

Section 4(e) of the 1965 VRA further provides rights for U.S. citizens educated “in American flag
schools” in a language other than English.!3® Under Section 4(e), citizens educated in Puerto Rico
in Spanish may not have their right to vote “conditioned” on the ability to read and understand
English, regardless of whether they live in a jurisdiction covered by the high population threshold
of Section 203."!

Section 208

Section 208 of the VRA mandates that particular voters who require assistance to vote be provided
assistance of their choice.!*> Whether by reason of blindness, disability, or inability to read or
write, voters have the right to assistance by a person of their choosing, other than their employer,
an agent of their employer, or an officer or agent of the voter’s union.'** Section 208 litigation by
the Department of Justice typically relates to a failure to provide language assistance or a failure
to allow a disabled person to choose their assistance.'*

12552 U.S.C. § 10303(f)(4); 52 U.S.C. § 10503.

126 52 U.S.C. § 10303(f)(4) (describing bilingual election requirements); see also 52 U.S.C. § 10503(b)(2)(A)
(describing the coverage formula); see also U.S. Dep’t of Justice, About Language Minority Voting Rights,
https://www.justice.gov/crt/about-language-minority-voting-rights (last accessed July 26, 2018).

127 See U.S. Dep’t of Justice, Cases Raising Claims Under Language Minority Provisions of the Voting Rights Act,
https://www.justice.gov/crt/cases-raising-claims-under-language-minority-provisions-voting-rights-act#ftbend (last
accessed July 26, 2018) [hereinafter DOJ Cases Raising]; see, e.g., United States v. Salem Cty., No. 1:08-CV-
03726-JHR-AMD (D.N.J. 2008); United States v. City of Phila., C.A. No. 06-CV-4592 (E.D. Pa. 2007); United
States v. Cibola Cty., No. CIV-93-1134-LH/LFG (D.N.M. 2007); United States v. City of Bos., No. 05-11598-EGY
(D. Mass. 2005); Berks Cty., 277 F. Supp. 2d 570; United States v. Osceola Cty., No. 6:02-CV-738-ORL-22JGG
(M.D. Fla. 2002).

128 See DOJ Litigation, supra note 105.

12952 U.S.C. § 10303(H)(4).

130 52 U.S.C. § 10303(e).

13152 U.S.C. § 10303(e)(1).

132 See 52 U.S.C. § 10508.

133 [d

134 See DOIJ Litigation, supra note 105; see, e.g., United States v. Fort Bend Cty., No. 4:09-CV-1058 (S.D. Tex.
2009); United States v. City of Phila., No. 06-CV-4592 (E.D. Pa. 2007); United States v. Brazos Cty., C.A. No. H-
06-2165 (S.D. Tex. 2006); Osceola Cty., No. 6:02-CV-738-ORL-22JGG.
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Sections 3 and 8—Federal Observers and Judicial Preclearance

Sections 3 and 8 of the VRA provide for federal observers to monitor inside polling places and
help ensure compliance with the VRA throughout Election Day.!**> Observers can be designated
by the Attorney General in the jurisdictions covered for preclearance under Section 5.!3¢ Section
3(a) also permits a federal court to order that the Attorney General send federal observers, and
Section 3(c) permits a federal court to order judicial preclearance of all voting changes, in
jurisdictions that have been found to have repeatedly intentionally discriminated in their voting
practices.'’

The Relationship Between Sections 2 and 5

Both Sections 2 and 5 have proven useful in stopping voting discrimination. Section 2 is a
nationwide prohibition against discrimination in voting that requires bringing an affirmative
case,!*® whereas Section 5 stopped discriminatory measures in certain covered jurisdictions with a
history of discrimination before they could be enacted.'® Another important distinction is that
unlike Section 2, Section 5 is based on a retrogression standard of review for discrimination, which
operates by evaluating the impact on minority voters of changes in voting in comparison to prior
“benchmarks” of the previous practices that were in place. Specifically, the 1965 VRA required
review of “any voting qualification or prerequisite to voting, or standard, practice, or procedure
with respect to voting different from that in force or effect on November 1, 1964.”'4? Furthermore,
in 1976, the Supreme Court held that not all discriminatory election changes were prohibited under
Section 5—only changes that made minorities worse off than they had been could be struck down

by preclearance.'*!

The concurrent need for Section 2 is best illustrated by example. Under Section 5, long-standing,
racially discriminatory practices that were not already struck down could not be addressed if they
were not enacted after 1965. This was an issue with Mississippi’s procedures requiring voters to
register separately for state and federal elections, which were enacted a century earlier in order to
make it harder for black citizens to vote. When black voters wanted to challenge this dual-
registration system in 1987, they had to bring an affirmative case under Section 2.'** After that,
the state was forced to adopt a voter registration procedure that did not cause an additional,

135 See 52 U.S.C. § 10305.

136 52 U.S.C. § 10303(b).

13752 U.S.C. § 10302.

138 See 52 U.S.C. § 10301.

13952 U.S.C. § 10304(a).

140 Jd. (emphasis added). Voting procedures as of that date were therefore the original benchmark for the states that
were covered under Section 5 in 1965. (For discussion of the coverage formula, see the following section of this
report.) For jurisdictions that came under its coverage after 1965, the benchmarks were those practices in place prior
to Nov. 1, 1968 (for those jurisdictions that came under coverage through the 1970 VRA Reauthorization) or Nov. 1,
1972 (for those that came under coverage through the 1975 or 1982 Reauthorizations). /d.

141 Beer, 425 U.S. at 141-42.

192 Mississippi State Chapter of Operation PUSH v. Allain, 674 F. Supp. 1245, 1247 (N.D. Miss. 1987).
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discriminatory burden on poor voters, the majority of whom were black.!* Later, when Mississippi
resurrected dual registration in 1995, it was successfully challenged under Section 5, because it
was retrogressive in that it made minority voters worse off than they had been after the 1987
Section 2 litigation.'** However, unless the Section 2 case had been brought, Section 5 would not
have been helpful to end the form of discrimination that had been enacted during the Jim Crow era
and had not yet been struck down by civil rights litigation prior to the VRA statutory benchmarks
discussed above (1964, 1968, or 1972).!% Still, preclearance was extremely useful, because
jurisdictions with a history of discrimination were continuing to come up with incrementally new
ways to discriminate in voting, which could be struck down under Section 5 as retrogressive.'#°
This pattern continued in some of the formerly covered jurisdictions up to and after the 2006 VRA
Reauthorization. '

Additionally, Section 2 was also needed to address discrimination in voting in jurisdictions that
were not covered by preclearance.'*®

Voting Rights Act Amendments and Reauthorizations

Although Section 5 of the VRA was scheduled to expire in 1970, Congress has amended and
reauthorized the VRA five times to date: in 1970, 1975, 1982, 1992, and 2006. Each time, it was
reauthorized with overwhelming bipartisan support.'*’ One important detail that will be discussed
below are the criteria for identifying which jurisdictions would be required to preclear any voting
changes before they could be implemented, under Section 5.!°° In 1965, 1970, and 1975, the
jurisdictions that were required to preclear their voting changes under Section 5 were identified by
a two-part formula, based on (i) low minority turnout in the most recent presidential election, and

143 1

144 See Young v. Fordice, 520 U.S. 273, 281-82 (1997) (various iterations of changes in voter registration procedures
required to be precleared); U.S. Dep’t of Justice, Voting Determination Letter from Acting Assistant Attorney
General Isabelle Katz Pinzler to Mississippi Special Assistant Attorney General Sandra M. Shelson (Sept. 22, 1997),
https://www.justice.gov/crt/voting-determination-letter-22 (noting that the DOJ objected to dual registration
procedures as discriminatory and retrogressive).

14552 U.S.C. § 10304(a) (outlining benchmarks of 1964, 1968, or 1972, depending on when the jurisdiction became
covered).

146 See Jenigh J. Garrett, The Continued Need for the Voting Rights Act: Examining Second-Generation
Discrimination, 30 ST. Louis U. PUB. L. REv. 77, 84 (2010), http://law.slu.edu/sites/default/files/Journals/plr30-
1_garrett_article.pdf.

147 See infra, Chapter 5, Table 13, and Sources cited therein.

148 See, e.g., Spirit Lake Tribe v. Benson Cty., 2010 WL 4226614, No. 2:10-CV-095 (D.N.D. 2010); Large v.
Fremont Cty., 709 F. Supp. 2d 1176 (D. Wyo. 2010); United States v. Vill. of Port Chester, 704 F. Supp. 2d 411
(S.D.N.Y. 2010); City of Euclid, 580 F. Supp. 2d 584; Osceola Cty., 475 F. Supp. 2d 1220.

149 Coleman, The Voting Rights Act of 1965, supra note 78, at 18-23.

15052 U.S.C. § 10304(a).
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(ii) whether they had a discriminatory “test or device in place.”'>! In 1982 and 2006, Congress
renewed the coverage formula.'>?

1970 Amendment

After lengthy Congressional hearings, the Voting Rights Act Amendments of 1970 were passed in
the Senate after a 64-12 roll call vote,!> then passed in the House of Representatives by a roll call
vote of 272-132,'>* and signed into law by President Richard Nixon shortly thereafter. The 1970
amendments extended the prohibition of any “tests or device[s]” as prerequisites to voting or voter
registration that were considered purposefully discriminatory practices for 10 years.!>> Second, the
preclearance formula updated the turnout disparities formula. Thus, Section 5’s preclearance

151 The preclearance formula was as follows:

The provisions of subsection (a) [requiring preclearance] shall apply in any State or in
any political subdivision of a State which (1) the Attorney General determines maintained
on November 1, 1964, any test or device, and with respect to which (2) the Director of the
Census determines that less than 50 per centum of the persons of voting age residing therein
were registered on November 1, 1964, or that less than 50 per centum of such persons voted
in the presidential election of November 1964. On and after August 6, 1970, in addition to
any State or political subdivision of a State determined to be subject to subsection (a)
pursuant to the previous sentence, the provisions of subsection (a) shall apply in any State
or any political subdivision of a State which (i) the Attorney General determines maintained
on November 1, 1968, any test or device, and with respect to which (ii) the Director of the
Census determines that less than 50 per centum of the persons of voting age residing therein
were registered on November 1, 1968, or that less than 50 per centum of such persons voted
in the presidential election of November 1968. On and after August 6, 1975, in addition to
any State or political subdivision of a State determined to be subject to subsection (a)
pursuant to the previous two sentences, the provisions of subsection (a) shall apply in any
State or any political subdivision of a State which (i) the Attorney General determines
maintained on November 1, 1972, any test or device, and with respect to which (ii) the
Director of the Census determines that less than 50 per centum of the citizens of voting age
were registered on November 1, 1972, or that less than 50 per centum of such persons voted
in the Presidential election of November 1972. 52 U.S.C. § 10303(b).

152 Coleman, The Voting Rights Act of 1965, supra note 78, at 16. Also, in 1992, Congress expanded the language
access protections to include more groups of minority voters based on findings of ongoing disparities and expanded
definitions of “tests or devices”; see also H.R. 4312, 102nd Cong. (1992),
https://www.govtrack.us/congress/bills/102/hr4312 (last accessed July 26, 2018); see also James Thomas Tucker,
Enfranchising Language Minority Citizens: The Bilingual Election Provisions of the Voting Rights Act, N.Y.U.J.
LEG. & PUB. POL’Y 215 (2016), http://www.nyujlpp.org/wp-content/uploads/2012/11/TUCKER-
ENFRANCHISING-LANGUAGE-MINORITY-CITIZENS-TEH-BILINGUAL-ELECTION-PROVISIONS-OF-
THE-VOTING-RIGHTS-ACT.pdf [hereinafter Tucker, Enfranchising Language Minority Citizens].

133 116 CONG. REC. 6, at 7336 (Mar. 13, 1970) (Voting Rights Act Amendments of 1969).

154115 CONG. REC. 28, at 38, 536-37 (Dec. 11, 1969) (Extension of Voting Rights Act of 1965).

155 Coleman, The Voting Rights Act of 1965, supra note 78, at 19. “[T]est or device” became defined as follows:

The phrase “test or device” shall mean any requirement that a person as a prerequisite for voting or registration
for voting (1) demonstrate the ability to read, write, understand, or interpret any matter, (2) demonstrate any
educational achievement or his knowledge of any particular subject, (3) possess good moral character, or (4)
prove his qualifications by the voucher of registered voters or members of any other class. 52 U.S.C. §10304(c).
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requirements'>® were extended to all jurisdictions where (i) a “test or device” (such as a literacy

test or poll tax) was used, and (ii) less than 50 percent of voting age residents were registered or
voted in the 1968 presidential election.'”” In addition, the 1970 VRA amendment introduced a
specific ban on literacy tests, which was extended to all states, and the voting age was lowered
from 21 to 18.13% The 1970 Amendments extended Section 5’s preclearance requirements for five
years, meaning that the states that were originally covered and any other jurisdictions that fell
under the formula due to low black registration were required to submit their voting changes for
federal review, and they had to prove that the changes would not be discriminatory before they
could be implemented in any election.!> Specifically, jurisdictions had to submit any proposed
changes to either the DOJ or a federal court, and demonstrate that the proposed change “neither
has the purpose nor will have the effect of denying or abridging the right to vote on account of
race or color.”!®

1975 Amendment

The second reauthorization of the VRA occurred in 1975. The Voting Rights Act Extension of
1975 was passed in both the House and Senate by strong bipartisan majorities, and signed into law
by President Gerald Ford.'®' This reauthorization extended Section 5 preclearance requirements
for another seven years. The definition of permanently prohibited “test[s] or device[s]” was
expanded to include:

any practice or requirement by which any State or political subdivision provided
any registration or voting notices, forms, instructions, assistance, or other materials
or information relating to the electoral process, including ballots, only in the
English language, where the Director of the Census determines that more than five

13652 U.S.C. § 10304(a).

157 «“Sec. 4. Section 4(b) of the Voting Rights Act of 1965 (79 Stat. 438; 42 U.S.C. 1973b) is amended by adding at
the end of the first paragraph thereof the following new sentence: “On and after August 6, 1970, in addition to any
State or political subdivision of a State determined to be subject to subsection (a) pursuant to the previous sentence,
the provisions of subsection (a) shall apply in any State or any political subdivision of a State which (i) the Attorney
General determines maintained on November 1, 1968, any test or device, and with respect to which (ii) the Director
of the Census determines that less than 50 per centum of the persons of voting age residing therein were registered
on November 1, 1968, or that less than 50 per centum of such persons voted in the presidential election of
November 1968.” See Voting Rights Act of 1965, Pub. L. No. 89-110 (codified as amended at 52 U.S.C. § 10101),
http://library.clerk.house.gov/reference-files/PPL._VotingRightsAct 1965.pdf. See also 52 U.S.C. § 10303(b).

158 Coleman, The Voting Rights Act of 1965, supra note 78, at 19-20. This provision of the Voting Rights Act
Amendments of 1970 was enacted amidst the Vietnam War, during which youth argued that if they were old enough
to be drafted, they should be old enough to vote on the policies that led to the war. It was immediately challenged,
after which the Supreme Court found that Congress had the right to regulate the voting age in federal elections but
not in state and local elections. See also Oregon v. Mitchell, 400 U.S. 112 (1970). In 1971, the Constitution was
amended to provide that the right to vote of citizens over 18 “shall not be denied or abridged by the United States or
any State on account of age.” U.S. CONST. amend. XX VI (emphasis added).

15952 U.S.C. § 10304(a).

160 Id.

161 Coleman, The Voting Rights Act of 1965, supra note 78, at 20.
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per centum of the citizens of voting age residing in such State or political
subdivision are members of a single language minority.'®2

The additional Section 5 geographic coverage adopted in 1970 and 1975 extended its protections
to more counties and other political subdivisions'®® in a number of additional states, including
Alaska, Arizona, and Texas in their entirety, and portions of California, Florida, Michigan, and
South Dakota.'®* Further, the formula for preclearance under Section 5 was also updated to include
disparately low minority voter turnout in the 1968 and 1972 presidential elections, and the 1975
reauthorization established a penalty of a substantial fine or five years in prison for voting more

than once in a federal election.'®’

The 1975 amendments also created Section 203 of the VRA, which requires voting materials to be
provided in the language of the “applicable minority language group” of the voting jurisdiction,
which includes Latinos, Asian and Pacific Islanders, Native Alaskans, and Native
Americans.!%After Congressional findings of discrimination and intimidation of voters with
limited-English proficiency, which had led to ongoing socioeconomic disparities and low literacy
rates, the 1975 amendments also included a formula under a new Section 203 for determining
which jurisdictions would be required to provide bilingual election materials and voter
assistance.'®’

1982 Amendment

In 1982, when the 1975 seven-year extension was set to expire, Congress amended the VRA to
extend it again. The Voting Rights Act Extension of 1982 was passed in the House and then in the
Senate, where an amended version eventually passed on June 18, 1982, with an 85-8 roll call
vote.!®® The House later approved the amended bill, and the VRA was renewed again and enacted
into law by President Ronald Reagan.!®® While he had argued that a national formula might have
been more appropriate than focusing on the jurisdictions originally covered in 1965, upon signing
the 1982 amendments, Reagan remarked that:

[TThe right to vote is the crown jewel of American liberties, and we will not see its
luster diminished . . . This legislation proves our unbending commitment to voting
rights . . . It also proves that differences can be settled in good will and good faith . . .

16252 U.S.C. § 10303(H(3).

163 Political subdivisions refer to “any county or parish, except that, where registration for voting is not conducted
under the supervision of a county or parish, the term shall include any other subdivision of a State which conducts
registration for voting.” 52 U.S.C. § 10310(c)(2).

164 Bullock, Gaddie, and Wert, Rise, supra note 55, at 24-25. See also 52 U.S.C. § 10303(b).

165 Id.; Coleman, The Voting Rights Act of 1963, supra note 78, at 21.

166 52 U.S.C. § 10503; see also U.S. Dep’t of Justice, Civil Rights Division, Language Minority Citizens,
https://www.justice.gov/crt/language-minority-citizens (last accessed Aug. 3, 2018).

167 See Chapter 3, Language Access, infra notes 1434-46.

168 Coleman, The Voting Rights Act of 1965, supra note 78, at 21.

169 14
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To so many of our people—our Americans of Mexican descent, our black
Americans—this measure is as important symbolically as it is practically. . . . It
says to every individual: “Your vote is equal. Your vote is meaningful. Your vote
is constitutional.!”®

The 1982 amendment left in place the same preclearance formula. Based on an extensive
congressional record of ongoing discrimination in the jurisdictions that had been covered,
Congress extended preclearance for the covered jurisdictions for another 25 years.!”! The 1982
amendments also made significant changes to Section 2 of the VRA. In particular, Section 2 was
amended so that racial minorities could challenge existing laws and election practices without the
need to prove discriminatory intent. According to Bullock et al., the decision to amend Section 2
was in response to the Supreme Court’s decision in City of Mobile v. Bolden, holding that proof of
discriminatory intent was required to establish a Section 2 violation.!” Congress replaced the
intent requirement in Section 2 with a “results” or “effects” test. Under this test, voting practices
are prohibited if they are “imposed or applied . . . in a manner which results in a denial or
abridgement of the right of any citizen of the United States to vote on account of race or color, or
[membership in a minority language group].”!”

This new “results” test reduced the burden of proof for plaintiffs, since proving discriminatory
intent had become increasingly difficult, due in part to the fact that blatant discrimination in the
form of first-generation tests like poll taxes and literacy tests was no longer as common as in 1965.
However, other forms of discrimination had become apparent. These included diluting the right to
vote of minority communities through discriminatory forms of at-large elections, annexations, and

170 Howell Raines, Voting Rights Act Signed by Reagan, N.Y. TIMES, June 30, 1982,
https://www.nytimes.com/1982/06/30/us/voting-rights-act-signed-by-reagan.html.

17! Coleman, The Voting Rights Act of 1965, supra note 78, at 25.

172 Bullock, Gaddie, and Wert, Rise, supra note 55, at 25; see also City of Mobile v. Bolden, 446 U.S. 55, 75 (1980).
17352 U.S.C. § 10301(a). The new language of Section 2 also provided that a violation was established if, “based on
the totality of circumstances, it is shown that the political processes leading to the nomination or election in the State
or political subdivision are not equally open to participation by members of a class of citizens protected . . . in that
its members have less opportunity than other members of the electorate to participate in the political process and
elect representatives of their choice.” Id. at §10301(b).
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redistrictings.!”* The amended Section 2 made it possible to prosecute these and other types of
discriminatory voting practices, even in cases where intent could not be proven.!”

The 1982 amendments also included a new standard allowing jurisdictions to terminate (or bail
out from) preclearance coverage if they could prove they had not discriminated in voting for the
last 10 years.!”®

1992 Amendment

Congress amended the VRA a fourth time in 1992.'”7 The 1992 amendments extended the voting
language assistance requirements for another 15 years. They also expanded the bilingual voting
rules coverage to include not only jurisdictions in which 5 percent of eligible voters were limited-
English proficient (LEP) and members of a language minority group, but to also include
jurisdictions that did not meet the high 5 percent threshold but had at least 10,000 LEP citizens
who were also members of a single language minority group, thereby reaching Latino- and Asian-

174 Coleman, The Voting Rights Act of 1963, supra note 78, at 14; see also Daniel D. Polsby and Robert D. Popper,
Ugly: An Inquiry into the Problem of Racial Gerrymandering under the Voting Rights Act, 92 MICH. L. REV. 652,
682 (1993) (analyzing the jurisprudence surrounding racially discriminatory redistricting (when redistricting is done
in a manner that either divides or overly concentrates minority voters in districts that dilute their voting power) and
at-large elections (when representatives are elected from one large district rather than at the community level,
through local, single-member districts) and the impact of these practices in diluting the impact of the minority vote);
see also James F. Blumstein, Racial Gerrymandering and Vote Dilution: Shaw v. Reno in Doctrinal Context, 26
RUTGERS L.J. 517 (1995) (citing Davis v. Bandemer, 478 U.S. 109, 132-33 (1986) (opinion of White, J.), that vote
dilution occurs “when the electoral system is arranged in a manner that will consistently degrade a voter’s or a group
of voters’ influence on the political process as a whole”); see also Paul W. Bonapfel, Minority Challenges to At-
Large Elections: The Dilution Problem, 10 GA. L. REV. 353, 354-55 (1976) (“At-large elections, in which one vote
counts toward the election of several candidates, over-represent their constituents to the detriment of voters in
single-member or smaller multi-member districts. In the geographically compact areas . . . minorities have the votes
to determine the outcome of an election in a single-member district or ward system. By virtue of a multi-member or
at-large plan, however, they remain a minority in such a system’s larger voting population. The majority elects all of
the representatives, of course, and therefore candidates preferred by the minority group are consistently defeated.
The consequence of this submerging of their votes, they argue, is to deny representation of their particularized views
and needs. This asserted reduction in the ability of their votes to secure their preferred representation is alleged to
amount to unconstitutional dilution of their votes.”); see also Edward Still, Voluntary Constituencies: Modified At-
Large Voting as a Remedy for Minority Vote Dilution in Judicial Elections, 9 YALE L. & POL’Y REV. 354, 368
(1991) (“Finally, the Court discussed the possibility that at-large voting to minimize or cancel out the voting
strength of racial or political the voting population . . . The minority group might also legitimately oppose modified
at-large elections because the minority group will have to vote more or less uniformly to avoid splitting its
strength.”); see also Chandler Davidson and George Korbel, At-Large Elections and Minority-Group
Representation: A Re-Examination of Historical and Contemporary Evidence, 43 THE JOURN. OF POL. 982, 1005
(1981) (demonstrates through statistical analysis and independent research the effect of at-large elections in diluting
the minority vote); see also Thornburg v. Gingles, 478 U.S. 30, 74 (1986) (holding that voter dilution took place
when the at-large electoral system effectively submerged minority vote); see also Garrett, supra note 146, at 77, 80
(explaining how these procedures may dilute minority voters’ impact on the political process, in violation of VRA’s
key protections against racial discrimination in voting).

175 Coleman, The Voting Rights Act of 1965, supra note 78, at 22.

176 Bullock, Gaddie, and Wert, Rise, supra note 55, at 30.

177 Coleman, The Voting Rights Act of 1965, supra note 78, at 22.
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American voters in large cities such as Los Angeles, Philadelphia, and San Francisco.!”® The 1992
amendments also included more expansive language access coverage formulas for Native
Americans living on Indian Reservations.!”

2006 Reauthorization

Finally, President George W. Bush signed the Fannie Lou Hamer, Rosa Parks, and Coretta Scott
King Voting Rights Act Reauthorization and Amendments Act of 2006, which had passed in the
House by a 390-33 vote, and in the Senate, unanimously.'®® The 2006 reauthorization eliminated
the ability of federal election examiners to be sent under Section 5 to register voters, but extended
the remaining Section 5 and other VRA provisions for 25 years.!'!

During the debate on the House floor, some Republicans claimed that this reauthorization unfairly
targeted certain states and infringed upon state sovereignty in their election processes.'®? Four
amendments were then presented, covering everything from changing the Section 5 coverage
formula to “accelerating the sun setting of the law,”'** but all were defeated.

On the Senate side, while voting 98-0 in favor of the 2006 reauthorization,'®* Senators also held
extensive debates regarding the constitutionality of the bill and questioning the continued need for
preclearance.'®®> But President George W. Bush had publicly declared his support for the House
bill “without [a proposed] amendment [eliminating preclearance],”!®® and the more fulsome bill
was moved to the Senate floor and unanimously approved. Congressional findings included a
continued need for the preclearance provisions of the VRA based on evidence of ongoing voter

178 H.R. 4312, 102nd Cong. (1992), supra note 152. See Chapter 4, infra for discussion.

179 Tucker, Enfranchising Language Minority Citizens, supra note 152, at 225-26.

180 Coleman, The Voting Rights Act of 1965, supra note 78, at 22.

181 Jd. at 23.

182 Nathaniel Persily, The Promise and Pitfalls of the New Voting Rights Act, 117 YALE L.J. 174, 182 (2007),
https://www.yalelawjournal.org/pdf/606_21wshzpe.pdf.

183 Jd. at 183.

184 152 CONG. REC. 96 (daily ed. July 20, 2006) (Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting
Rights Act Reauthorization and Amendments Act of 2006), https://www.gpo.gov/fdsys/pkg/CREC-2006-07-
20/pdf/CREC-2006-07-20-pt1-PgS7949-6.pdf (last accessed Aug. 3, 2018).

185 Kristen Clarke, The Congressional Record Underlying the 2006 Voting Rights Act: How Much Discrimination
Can the Constitution Tolerate?, 43 HARV. C.R.-C.L.L. 385, 387 n.9 (2008) (“Summarizing his overall impressions
of the process leading up to the renewal of the expiring provisions of the VRA, Senator Patrick Leahy (Democrat-
VT) observed that ‘Senators had available to them an extensive record to inform their votes,” including a
‘voluminous Senate Judiciary Committee record,’ a full record before the House of Representatives, the House
Committee Report, the full debate on the House floor, and debate surrounding four proposed amendments that were
all rejected. 152 Cong. Rec. S8372-73 (2006). Senator Leahy also noted that Senate members were provided ‘some
of the extensive evidence received in the Judiciary Committee about the persistence of discriminatory practices in
covered jurisdictions that supports reauthorization of this crucial provision.””).

136 White House, President George W. Bush Addresses NAACP Convention, https://georgewbush-
whitehouse.archives.gov/news/releases/2006/07/20060720.html (last accessed July 26, 2018).
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discrimination against minorities.!®’” In its review of over 15,000 pages of evidence, the House
determined that there was evidence “of continued efforts to discriminate [against minority voters]
and continuing need to reauthorize the temporary [preclearance] provisions.”'®® The Senate
incorporated the Congressional Record developed by the House and hosted additional hearings.
Two Senators expressed concern about the seeming lack of relevant differences between the
covered and uncovered jurisdictions and the 25-year period of extension. '

In particular, as discussed in the Supreme Court’s 2013 decision in Shelby County v. Holder,
Congress focused significant debate on the constitutionality of the preclearance formula.'”® In
2006, most Members of Congress wanted to renew Section 5, but there was considerable
disagreement about whether the underlying formula regarding which jurisdictions would be
subject to preclearance needed to be updated.'*!

After much debate, in June 2006, both chambers reauthorized the temporary provisions of the VRA
for another 25 years with bipartisan support, and approved the same preclearance formula that was
later struck down in Shelby County. Moreover, after 21 hearings, the 2006 VRA Reauthorization
Record included 15,000 pages of record evidence, including significant attention to ongoing
discrimination in voting.!? Justice Ginsburg later described the Congressional record as follows:
“The compilation presents countless ‘examples of flagrant racial discrimination’ since the last
reauthorization; Congress also brought to light systematic evidence that ‘intentional racial
discrimination in voting remains so serious and widespread in covered jurisdictions that [S]ection
5 preclearance is still needed.””!”* Based on this record, Congress found that:

The VRA has directly caused significant progress in eliminating first-generation
barriers to ballot access, leading to a marked increase in minority voter registration
and turnout and the number of minority elected officials. 2006 Reauthorization §
2(b)(1). But despite this progress, “second generation barriers constructed to
prevent minority voters from fully participating in the electoral process” continued
to exist, as well as racially polarized voting in the covered jurisdictions, which
increased the political vulnerability of racial and language minorities in those
jurisdictions. §§ 2(b)(2)-(3), 120 Stat. 577. Extensive “[e]vidence of continued
discrimination,” Congress concluded, “clearly show[ed] the continued need for

187 Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amendments Act

0f 2006, Pub. L. No. 109-246, 120 Stat. 577, §§ 2(b)(4)-(5) (second-generation barriers and racially polarized voting
continued to exist) and §§ 2(b)(5) (“evidence clearly show[ed] the continued need for Federal oversight” in covered
jurisdictions).

188 Voting Rights Act After the Supreme Court’s Decision in Shelby County: Hearing Before the H. Subcomm. on the
Constitution and Civil Justice of the H. Comm. on the Judiciary, 113th Cong. 61 (2013),
https://judiciary.house.gov/wp-content/uploads/2016/02/113-35-81983.pdf (last accessed July 26, 2018).

139 Persily, supra note 182, at 174, 189.

190 Jd. at 189-92.

1 Jd. at 189.

192 H.R. REP. NO. 109-478, at 5, 11-12 (2006).

193 Shelby Cty., 570 U.S. at 565 (Ginsburg, J., dissenting) (citing Northwest Austin, 557 U.S. at 205).
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Federal oversight” in covered jurisdictions. §§ 2(b)(4)-(5), id., at 577-578. The
overall record demonstrated to the federal lawmakers that, “without the
continuation of the Voting Rights Act of 1965 protections, racial and language
minority citizens will be deprived of the opportunity to exercise their right to vote,
or will have their votes diluted, undermining the significant gains made by
minorities in the last 40 years.”!**

Congress also found that as “registration and voting of minority citizens increase[d], other
measures may be resorted to which would dilute increasing minority voting strength.”!>

From the period of 1982 to 2006, there were 700 objections to voting changes under Section 5 of
the VRA; these changes were blocked because they were considered by the DOJ or a federal court
to be racially discriminatory.!”® Additionally, over 800 proposed voting changes were withdrawn
or amended after the DOJ requested more information from the submitting jurisdiction.'®” All
objections and other DOJ actions under Section 5 occurred in the formerly covered jurisdictions.'”®
For a map of jurisdictions that were covered in this era (in January of 2008), see Chapter 2, Figure
2. The covered states were Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South
Carolina, and Texas, and the counties and other subdivisions that were covered were located in
California, Florida, Michigan, New Hampshire, New York, North Carolina, South Dakota, and
Virginia.'?’

There were also a number of successful Section 2 cases from 1982 to 2006. These were cases in
which federal courts held that jurisdictions had violated the nationwide prohibition against racial
discrimination in voting—and most were brought in the jurisdictions that were covered under
Section 5’s preclearance formula. The following graph generated by voting rights expert J. Morgan
Kousser shows that the highest number of successful Section 2 cases were brought between 1982
and 2006, and that the great majority were brought in the formerly covered jurisdictions.

194 Id. at 566.

195 City of Rome, 446 U.S. at 180 (quoting H.R. REP. NO. 94196, at 10 (1975)).

196 H.R. REP. NO. 109-478, at 21 (2006); H.R. REP. NO. 109-478, at 40-41 (2006).

197 H.R. REP. NO. 109-478, at 645 (2006).

198 52 U.S.C. § 10304(a).

199 See Chapter 2, infra Figure 2 (DOJ map of jurisdictions covered under Section 5) (Jan. 17, 2008).
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Figure 1: Successful Section 2 Cases in Covered and Noncovered Jurisdictions,
1957-2014%%°
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In the years Kousser reviewed for the above graph (1965-2014), an average of five out of six (82.7
201

percent) of successful Section 2 cases occurred in formerly covered jurisdictions.
In 2006, Congress determined that the ongoing objections under Section 5 and the over-
concentration of Section 2 violations provided evidence that the covered jurisdictions had higher
ongoing incidents of discrimination than other jurisdictions. The 2006 Congress also took into
account that many (but not all) of these jurisdictions had abandoned “first-generation” forms of
discrimination consisting of denial or abridgement of access to the ballot, yet they had found new
ways to discriminate in voting, through discriminatory forms of redistricting and other changes
regarding electoral districts and rules of representation that diluted the weight of minority votes.?%>

When President George W. Bush signed the 2006 reauthorization into law, he commented that:

In four decades since the Voting Rights Act was first passed, we’ve made progress
toward equality, yet the work for a more perfect union is never ending. We’ll
continue to build on the legal equality won by the civil rights movement to help
ensure that every person enjoys the opportunity that this great land of liberty offers.

200 K ousser, Protecting the Right to Vote, supra note 95, at 17.
201 Id
202 H R. REP. NO. 109-246, at 1 (2006).
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Today, we renew a bill that helped bring a community on the margins into the life
of American democracy. My administration will vigorously enforce the provisions
of this law, and we will defend it in court.?*?

Overview of Past Reports of the U.S. Commission on Civil Rights Related to Voting Rights
for Minorities

The U.S. Commission on Civil Rights was created through the enactment of the Civil Rights Act
of 1957. Among other civil rights goals, the Act provided that the Commission should “investigate
allegations in writing under oath or affirmation that certain citizens of the United States are being
deprived of their right to vote . . . by reason of their color, race, religion, or national origin[.]”**
Since its creation, the Commission has met this obligation by consistently investigating the state
of voting rights across the country, and reporting the findings. The Commission has released over
20 briefing reports focused on the topic of voting rights.?% In addition to issuing briefing reports
with findings and recommendations to the President and Congress, the Commission has issued a
number of educational reports for general public consumption to both inform and instruct the
public on the complexities of voting rights laws.

203 Press Release, White House, President Bush Signs Voting Rights Act Reauthorization and Amendments Acts of

2006, https://georgewbush-whitehouse.archives.gov/news/releases/2006/07/20060727.html (last accessed July 26,
2018).

204 Civil Rights Act of 1957, Pub. L. 85-315, 71 Stat. 634, §104(a)(1) (codified as amended at 42 U.S.C. § 1993).
205 See Appendix A for a summary of each of the Commission’s reports on voting rights.
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CHAPTER 2: THE SUPREME COURT’S SHELBY COUNTY V.
HOLDER DECISION AND ITS MAJOR IMPACTS

This chapter first examines the Supreme Court’s 5-4 decision in the Shelby County v. Holder case,
which struck down the preclearance formula of the Voting Rights Act (VRA). It explains what
preclearance was and where it applied, and examines the structural changes in VRA enforcement
resulting from the Court’s decision. It also discusses the rationale for the Supreme Court’s holding
that states and local jurisdictions with a history of discrimination in voting that were covered under
the prior preclearance formula should no longer be subject to federal preclearance. This chapter
also sets forth the precise language of the majority opinion’s acknowledgement that Congress may
enact a new preclearance formula based on current conditions. Appendix B describes various
Congressional bills that have attempted to legislate new VRA preclearance criteria based on
current conditions in the wake of Shelby County.

Chapter 2 then examines some of the major immediate impacts of the Shelby County decision, in
North Carolina and Texas. These states have some of the most extensive post-Shelby County
litigation, and both states altered pending legislation immediately following the Shelby County
decision to include additional voting laws that no longer needed approval by the federal
government under Section 5 of the VRA 2%

The Shelby County v. Holder Decision
Brief Summary of Historical Context

The VRA was enacted in 1965, and subsequently reauthorized and extended in 1970, 1975, 1982,
1992, and 2006. After its enactment in 1965, and after subsequent reauthorizations, the Supreme
Court upheld the constitutionality of the entire VRA.?7 But as discussed below, in June 2013, the
Supreme Court held that the formula for the preclearance process in Section 5 was
unconstitutional 2%

206 H.R. 589,2013-2014 Gen. Assemb. (N.C. 2013),
https://www.ncleg.net/Sessions/2013/Bills/House/PDF/H589v9.pdf (last accessed July 26, 2018) [hereinafter
General Assembly of North Carolina, H.R. 589]; see also Ryan J. Reilly, Harsh Texas Voter ID Law ‘Immediately’
Takes Effect After Voting Rights Act Ruling, HUFFINGTON POST (Apr. 7, 2014),
http://www.huffingtonpost.com/2013/06/25/texas-voter-id-law_n_3497724.html; see also Jennifer L. Patin,
LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW, THE VOTING RIGHTS ACT AT 50: THE TEXAS VOTER ID
STORY (2015), http://lawyerscommittee.org/wp-content/uploads/2015/08/The-Voting-Rights-Act-at-
50_printable.pdf [hereinafter Patin, The Voting Rights Act at 50].

207 Lopez v. Monterey Cty., 525 U.S. 266, 287 (1999); City of Rome, 446 U.S. at 158; Katzenbach, 383 U.S. at 337,
Katzenbach v. Morgan, 384 U.S. 641, 658 (1966).

208 Shelby Cty., 570 U.S. at 557.
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The 1965 VRA was passed to ensure the guarantees of the 14" and 15™ Amendments of the U.S.
Constitution against racial discrimination in voting.?*® It does this through various provisions,
including: a nationwide prohibition of discrimination in voting in Section 2; a nationwide
prohibition of poll taxes, literacy tests, and other “tests and devices” that limit access to the ballot
for minority voters; and protections against voter intimidation. Additional protections for voters
with limited-English proficiency were enacted in 1975.2!° These and other remaining provisions
of the VRA were not struck down by the Shelby County decision.?!! The only part of the VRA that
the Shelby County decision struck down was the preclearance formula of the 2006
reauthorization.?!> The preclearance formula in Section 4(b) of the VRA determined which
jurisdictions were “covered” and required to comply with the preclearance regime set forth under
Section 5 of the VRA 2> As will be explained in further detail below, preclearance meant that
jurisdictions with a history of discrimination had to submit any changes in voting procedures to
the DOJ or a federal court, and prove that the new voting procedures would not be
discriminatory.?!* If they could not do so, the proposed changes in voting procedures would not be
precleared and could not be implemented.?!® Historians have documented that Section 5’s
preclearance rules were enacted because:

The drafters of the VRA clearly recognized that the historical record made a
powerful case for ongoing oversight and protection of the voting rights of African
Americans: just as the Fifteenth Amendment had been circumvented by devices
such as literacy tests, the intent of the Voting Rights Act could readily be
circumvented through other devices or alterations in the structure or mechanisms
of elections. The pre-clearance provision was designed to prevent such
circumventions, which would deprive American citizens of their political rights.?!¢

Prior to the Shelby County decision, the VRA’s preclearance rules applied to states and local
jurisdictions (such as counties) with a history of discrimination in voting.?!” These states and local

209 Katzenbach, 383 U.S. at 308, 341-42; Morgan, 384 U.S. at 651.

210 See Chapter 1, Summary of Major Voting Rights Act Provisions, supra notes 101-48.

211 Shelby Cty., 570 U.S. at 557 (“Our decision in no way affects the permanent, nationwide ban on racial
discrimination in voting found in § 2. We issue no holding on § 5 itself, only on the coverage formula.”).

212 1d.

21352 U.S.C. § 10303(b).
21452 U.S.C. § 10304(a).

215 1d.

216 Renewing the Temporary Provisions of the Voting Rights Act: Legislative Options After LULAC v. Perry:
Hearing Before the S. Comm. on the Judiciary, 109th Cong. 242, 247-48 (2006) (statement of Alexander Keyssar,
Kenn. Sch. of Gov., Harv. U.),
https://www.scribd.com/document/333618920/SENATE-HEARING-109TH-CONGRESS-RENEWING-THE-
TEMPORARY-PROVISIONS-OF-THE-VOTING-RIGHTS-ACT-LEGISLATIVE-OPTIONS-AFTER-LULAC-V-
PERRY (last accessed June 12, 2018).

2752 U.S.C. § 10304(a).
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jurisdictions were subject to heightened scrutiny of voting changes until the Shelby County
decision. (See Figures 2 and 3 for maps of jurisdictions that were subject to preclearance.)

As an important preliminary matter, the Commission notes that data examined in this report show
that from the time of the 2006 VRA Reauthorization until the Shelby County decision, there were
ongoing violations of Sections 2 and 5 of the VRA in the formerly covered jurisdictions, and that
the Section 2 violations were concentrated in the formerly covered jurisdictions.?!® Also, during
the 2006 reauthorization, “Congress found there were more DOJ objections [blocking proposed
voting changes under Section 5 due to determinations that they would be discriminatory] between
1982 and 2004 (626) than there were between 1965 and the 1982 reauthorization (490).”2"

What Were the Mechanics of Preclearance?

Section 5 of the VRA required that jurisdictions falling under the preclearance formula submit and
receive approval of the federal government or a federal court before implementing any change in
voting procedures.’?’ That requirement meant that the DOJ or a federal district court were
statutorily required to review any changes in “any voting qualification or prerequisite to voting, or
standard, practice, or procedure with respect to voting”??! in jurisdictions covered under the
formula. The federal government would review the proposed changes to determine if they would
discriminate against black, Latino, Asian, or Native American voters.???> A three-judge federal
district court would either issue a declaratory judgement approving or rejecting the change, or the
U.S. Attorney General would approve, object, or request more information.??* Below are the major
components of preclearance that were suspended by the Shelby County decision.

First, under Section 5, any voting law, practice, or procedure was subject to preclearance review
.224

prior to Shelby County, including:
e All redistricting done after each decennial Census;
e Any other changes to voting district lines;
e Eliminating or moving polling places to less accessible areas or to locations that could be
perceived as intimidating, such as Sheriff’s offices;
e New voter purge procedures;

218 See Chapter 5, infra Table 13 and Sources cited therein.

219 Shelby Cty., 570 U.S. at 571 (Ginsburg, J., dissenting) (“On that score, the record before Congress was huge. In
fact, Congress found there were more DOJ objections between 1982 and 2004 (626) than there were between 1965
and the 1982 reauthorization (490).”); Voting Rights Act: Evidence of Continued Need: Hearing Before the H.
Subcomm. on the Constitution of the H. Comm. on the Judiciary, 109th Cong. 172 (2006).

2052 U.S.C. § 10304(a).

221 Id.
222 Id.

223 See 28 C.F.R. § 51.10.
22452 U.S.C. § 10304(a); see also 28 C.F.R. § 51.10; Allen v. State Bd. of Elections, 393 U.S. 544, 548-89 (1969).
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English-language literacy tests;

New voter ID laws;

Cutting early voting or same-day voter registration;

Moving Election Day to a day that would be inconvenient to an identifiable set of voters,
such as a religious holiday, or taking away Sunday voting and limiting voting to a Tuesday,
and;

e Any other change in registration, voting, or election procedures.?*

Redistricting, which is constitutionally required after the 2020 Census, and any and all other
changes in voting procedures in the post-Shelby County era, large and small, will not be subject to
preclearance as they used to be, unless Congress enacts a new preclearance formula.??°

Second, prior to the Shelby County decision, in the jurisdictions covered under the formula (see
Figure 2, below), the DOJ or a federal court had to preclear or approve any proposed relevant
voting change before the change could be implemented in any election. The standard for
preclearance grappled with whether voting law changes “ha[ve] the purpose” or “will have the
effect of denying or abridging the right to vote on account of race or color, or in contravention of
the guarantees set forth in section 10303(f)(2) [the language minority requirements] of [the
VRA].”??” Moreover, the burden to prove that the change would not be discriminatory fell on the
jurisdiction (not the DOJ or private plaintiffs).??® The Code of Federal Regulations made clear that
this meant the jurisdiction had to provide racial impact data to the federal government.?? None of
this is required after Shelby County.

Third, as briefly discussed in Chapter 1, Section 5 of the VRA prohibited retrogression.
Retrogression essentially means going backwards by decreasing access to the polls for voters of
color. The measure of whether a change in voting practices was racially discriminatory (or not)
was made in comparison to prior benchmarks.?** For example, if a state expanded early voting
then sought to cut it (and if cuts to early voting disparately impacted voters of color), then the

225 See Chapter 5, infra Figure 24 and Sources cited therein.

226 Shelby Cty., 570 U.S. at 530 (2013); U.S. Dep’t of Justice, Jurisdictions Previously Covered by Section 5,
https://www.justice.gov/crt/jurisdictions-previously-covered-section-5 (last accessed June, 7, 2018) [hereinafter
DOJ Section 5].

22752 U.S.C. § 10304(a).

228 Id.; see also 28 C.F.R. § 51.10; Allen, 393 U.S. at 548-49.

229 See 28 C.F.R. § 51.27(n) (required contents of submission of voting changes for preclearance review include
racial impact assessment); 28 C.F.R. § 51.27(r) (required contents also include: “Other information that the Attorney
General determines is required for an evaluation of the purpose or effect of the change. Such information may
include items listed in § 51.28 and is most likely to be needed with respect to redistrictings, annexations, and other
complex changes. In the interest of time such information should be furnished with the initial submission relating to
voting changes of this type. When such information is required, but not provided, the Attorney General shall notify
the submitting authority in the manner provided in § 51.37.”); § 51.28 (detailed demographic data will facilitate
review).

230 Under Section 5, voting changes must be measured against the benchmark practice to determine whether they
would “lead to a retrogression in the position of racial minorities with respect to their effective exercise of the
electoral franchise.” Beer, 425 U.S. at 141.
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change would not be precleared because it was retrogressive.?*! Or if a state or county cut back on
the number of polling places, or changed an election date to a less convenient or accessible date,
the DOJ could object if there were sufficient evidence the change would be retrogressive.?*?

Additionally, preclearance included public notice requirements: individuals and groups could
register with the DOJ to receive weekly notice of the submissions of voting changes received by
the DOJ or via federal court.??* As part of the preclearance review process, the DOJ also
affirmatively reached out to members of the local minority community, to ask for their views on
the proposed voting changes, and took into account “relevant information provided by individuals
or groups.”?3

But since the Shelby County decision struck down the preclearance formula, unless and until
Congress updates it based on current conditions, Section 5’s preclearance requirements do not
apply anywhere.?*> Now, voting changes—including changes later proven to be discriminatory—
may be implemented immediately, the burden of proof is no longer on the jurisdiction but instead
on plaintiffs in a lawsuit (either impacted voters with access to counsel or the DOJ), no notice or
data about impact is required, and retrogression is no longer clearly prohibited.?*

What Was the Pre-Shelby County Preclearance Geographic Scope Criteria?

The Shelby County court struck down the preclearance geographic scope criteria of the 2006 VRA
reauthorization, effectively halting heightened federal scrutiny in advance of voting changes in
jurisdictions where the criteria applied.??” The criteria covered more than just states, because the
rules of the VRA apply to any jurisdiction that conducts voter registration.>*® These range from
states to counties, to cities and townships and other subdivisions.?** The impacted states and
localities are mapped out below in Figure 2.

23114
232 See, e.g., U.S. Dep’t of Justice, Section 5 Objection Letters, https://www.justice.gov/crt/section-5-objection-
letters (last accessed July 26, 2018).

2328 C.F.R. § 51.33.

23428 C.F.R. § 51.53; see also 28 C.F.R. §§ 51.29-51.31, 51.38; see also U.S. Comm’n on Civil Rights Briefing
Meeting Feb. 2, 2018 (2018) at 41-42 (statement by Bishop Dr. William Barber II, President & Senior Lecturer of
Repairers of the Breach) [hereinafter Briefing Transcript].

235 DOJ Fact Sheet, supra note 12.

236 Id. See also Chapter 4, Examination of the Data, infia Figure 21, and Sources cited therein (documenting cases
where discrimination was proven under Section 2 with an overall limited ability to block such discriminatory voting
changes through preliminary injunctions or judicial preclearance).

237 Id

23852 U.S.C. § 10310(c)(2) (“political subdivision” shall mean any county or parish, except that where registration
for voting is not conducted under the supervision of a county or parish, the term shall include any other subdivision
of a State which conducts registration for voting.”).

239 DO, Jurisdictions Previously Covered by Section 5, supra note 226.
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The preclearance geographic scope criteria identified jurisdictions with a history of discrimination
in voting, whose record gave rise to the need for more extensive federal oversight.?*” These were
called “covered jurisdictions” or “jurisdictions covered under Section 5.”2*! As discussed in
Chapter 1, this approach was originally based on finding jurisdictions with very low black voter
registration and turnout, and with racially discriminatory barriers to the ballot. As conditions
changed and the criteria were updated, preclearance coverage reached more jurisdictions.?*?

The most recent preclearance criteria were based on the 2006 Congressional record documenting
what Congress found to be ongoing discrimination in voting in states and local jurisdictions that
had previously been determined to have used discriminatory “tests and devices” and to have had
disparately low minority voter turnout.’** This criteria covered nine states and 56 local
jurisdictions with a history of discrimination in voting. Below is a map that was issued by the DOJ,
showing the jurisdictions that were covered after the 2006 reauthorization, which since Shelby
County are now termed “formerly covered jurisdictions.””***

240 Katzenbach, 383 U.S. at 331.

241 See, e.g., DOJ Section 5, supra note 226.

242 See Chapter 1, Discussion and Sources, supra notes 87-95 and 153-92.
243 R REP. NO. 109-478 (2006); S. REP. NO. 109-295 (2006).

244 DOJ Section 5, supra note 226.
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Figure 2: Section 5 Formerly Covered Jurisdictions®*
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Fifteen political subdivisions In Virginia {Augusta, Botetourt, Essex, Frederkck, Grosne, Middiesex, Pulaskl, Roanoke,
and the Cities of Fairfax, Harrizonburg, Salem and Winchester)
have “Tailed out” from coverage pursuant to Section 4 of the Voting Rights Act,
J | il | The United States comsanted to the declaratory judgment in each of those cases.

These formerly covered jurisdictions were subject to Section 5’s preclearance rules unless they
could “bail out.” A statutory bailout was granted by a federal court to jurisdictions that could show
that they had not discriminated in voting for over 10 years.?*¢ If these jurisdictions could make the
requisite showing, then they were no longer subject to heightened federal scrutiny via preclearance.
Between 1985 and 2013, 40 counties and other sub-jurisdictions such as cities and townships in
Alabama, California, Georgia, New Hampshire, North Carolina, Texas, and Virginia, bailed out
of Section 5.*” A substantial portion (23 out of 42) of these bailouts were granted from 2010-
201328

After these bailouts and immediately prior to Shelby County, the coverage map looked like this—
although it is important to note that Alaska also remained covered (and that to provide the county-

245 g
246 52 U.S.C. § 10303(a).

7 U.S. Dep’t of Justice, Section 4 of the Voting Rights Act (see “Jurisdictions Currently Bailed Out” subsection),
https://www.justice.gov/crt/section-4-voting-rights-acti#bailout list (last accessed July 26, 2018) [Aereinafier DOJ
Section 4 Bailed Out Jurisdictions]; see also Appendix D for summary of New Hampshire State Advisory

Committee Briefing (discussing bailout).
248 Id.
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level of visual detail in other states in the map below, the researcher’s map had to cut off Alaska
and Hawaii).?%

Figure 3: Counties Covered Under Preclearance

Legend
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Source: J. Morgan Kousser, Counties Covered Under Section 4 [the geographic scope criteria] at the
Time of Shelby County v. Holder [excluding Alaska which was also covered on a statewide basis].?>

The Supreme Court’s Reasoning in Shelby County

Shelby County was a 5-4 decision of the Supreme Court. Justice Roberts wrote the leading opinion,
which Justices Scalia, Kennedy, Thomas, and Alito joined.?! Justice Thomas wrote a concurring
opinion,?*? and Justice Ginsburg wrote a dissenting opinion, in which Justices Breyer, Sotomayor,
and Kagan joined.?>* Justice Roberts based the majority opinion on (1) a finding that there had
been “dramatic progress”?>* in voting rights since the 1965 VRA was enacted, and (2) a conclusion
that states in the South should not be treated unequally, based on “the principle of equal

sovereignty” developed in the Court’s recent voting rights jurisprudence.?> It was mainly based

249 J. Morgan Kousser, Do the Facts of Voting Rights Support Chief Justice Roberts's Opinion in Shelby County?
TRANSATLANTICA 1, Map 2, 6 (2015), http://journals.openedition.org/transatlantica/7462 [hereinafter Kousser,
Facts of Voting Rights].

250 Id

351 Shelby Cty., 570 U.S. 529.

252 In his concurrence, Justice Thomas joined with the majority but also wrote separately to argue that not only the
preclearance formula, but also Section 5 itself, was unconstitutional. Shelby Cty., 570 U.S. at 557 (Thomas, J.,
concurring).

233 Shelby Cty., 570 U.S. at 559 (Ginsburg, J., dissenting).

234 Id. at 556 (quoting Northwest Austin, 557 U.S. at 201 (2009)) (quotation marks omitted).

255 Id.
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on these two factors that the majority held that the most recent (2006) VRA preclearance criteria
covering certain states and counties were unconstitutional, and therefore could no longer be
applied in those jurisdictions.?>® Justice Roberts also stated that “Congress may draft another
formula based on current conditions.”?’

Progress in Voting Rights

The majority of the Court discussed that past discrimination in voting leading to the 1965 VRA
was “pervasive,” “flagrant,” “widespread” and “rampant,” and that this level of discrimination
justified the extraordinary measure of requiring states and local jurisdictions with a history of
discrimination in voting to preclear any changes to their voting procedures with the federal
government.?>® The Court reasoned that it was based upon those conditions that in the case of
South Carolina v. Katzenbach in 1966 and subsequent cases, the Court held that the original
preclearance criteria and subsequent iterations during VRA reauthorizations were constitutional,
as they were based on “exceptional conditions.”?*’

But after Congress reauthorized the VRA in 2006 for another 25 years, a Texas municipal utility
district immediately challenged the preclearance criteria and argued that the preclearance
requirements were unconstitutional. In its 2009 ruling in Northwest Austin Municipal Util. Dist.
No. One v. Holder [hereinafter “Northwest Austin”], the Supreme Court took into account that this
jurisdiction had never sought bailout, which would have alleviated the preclearance burden, and
therefore declined to rule on the constitutionality of the preclearance formula of the VRA.?%
However, in its opinion on Northwest Austin, the Court “expressed serious doubts about the
[Voting Rights] Act’s continued constitutionality.”?®! In addition to believing that Section 5
“imposes substantial federalism costs,” in 2009, the Court justified its decision by commenting
that “[t]hings have changed in the South. Voter turnout and registration rates now approach parity.
Blatantly discriminatory evasions of federal decrees are rare. And minority candidates hold office
at unprecedented levels.”2%

236 Id.; Justice Ginsburg vehemently disagreed, arguing that any improvements in decreasing discrimination in
voting were due fo preclearance, and wrote in her dissent that: “Throwing out preclearance when it has worked and
is continuing to work to stop discriminatory changes is like throwing away your umbrella in a rainstorm because you
are not getting wet.” Shelby Cty., 570 U.S. at 590 (Ginsburg, J., dissenting).
7 Id. at 557.
238 Id. at 554.
29 Id. at 545 (discussing Katzenbach, 383 U.S. at 334). In Katzenbach, the Court relied in part on data that the
USCCR generated regarding discrimination in voting in the South. 383 U.S. at 309 n.5, 311 n.10, 323 n.33, 337
n.51.
260 Id. at 539-40 (discussing Northwest Austin, 557 U.S. 193).
261 Id. at 529.
262 Id. at 540 (quoting Northwest Austin, 557 U.S. at 202); see also Kousser, Facts of Voting Rights, supra note 249,
arguing that:

Devoting only two short sentences to the painstaking 84-page opinion of federal district court judge

John Bates and only seven more to the thorough 32-page majority opinion of the Court of Appeals

for the District of Columbia by Judge David S. Tatel, Chief Justice Roberts dismissed the 15,000-
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In contrast to the Northwest Austin utility district, Shelby County, Alabama could not seek bailout
because the Attorney General had recently objected to some of its voting changes as racially
discriminatory. Because Shelby County could not prove that it had not discriminated in voting in
the last 10 years,?® the Supreme Court found that it had standing to challenge the constitutionality
of the preclearance provisions of the VRA. With standing established to challenge the VRA, the
majority opinion then reviewed the type of past discrimination leading to the 1965 VRA. In
particular, the majority noted that prior to 1965:

Several States had enacted a variety of requirements and tests “specifically
designed to prevent” African-Americans from voting. Case-by-case litigation had
proved inadequate to prevent such racial discrimination in voting, in part because
States “merely switched to discriminatory devices not covered by the federal
decrees,” “enacted difficult new tests,” or simply “defied and evaded court orders.”
Shortly before enactment of the Voting Rights Act, only 19.4 percent of African-
Americans of voting age were registered to vote in Alabama, only 31.8 percent in
Louisiana, and only 6.4 percent in Mississippi. Those figures were roughly 50
percentage points or more below the figures for whites.?6*

The majority also noted that in 1965, “Congress chose to limit its attention to the geographic areas
where immediate action seemed necessary.”?®®> Furthermore, those areas were places where

page record compiled by Congress, which the lower courts discussed extensively, as irrelevant
because “Congress did not use the record it compiled to shape a coverage formula grounded in
current conditions.” “History,” Roberts reminded us, “did not end in 1965. By the time the Act was
reauthorized in 2006, there had been 40 more years of it.” Yet apart from comparing voter
registration rates in 1965 and 2004 in six Deep South states and making a brief, misleading reference
to the rate of DOJ objections to election law changes, the Chief Justice ignored that history.

What if we delve into the history that Chief Justice Roberts disregarded? What if we look at where
proven violations of the VRA and related laws and constitutional provisions actually took place and
at the course of those violations over time? How do the geographical and temporal patterns from the
years shortly before the passage of the Act in 1965 through the years after its latest renewal in 2006
reflect on the adequacy of the Section 4 coverage formula that the Chief Justice summarily rejected
as “based on decades-old data and eradicated practices?” What can we learn about how voting rights
law has actually worked by arraying the patterns of legal actions involving minority voting rights in
maps and charts? Although Chief Justice Roberts’s opinion rested entirely on his assertions that
voting rights violations had severely declined and that they were no longer concentrated in
jurisdictions covered under Section 4 of the VRA, he only briefly and superficially examined the
“historical experience” that he and Chief Justice Warren before him considered key to “the
Constitutional propriety of the Voting Rights Act.” When we examine that experience in detail, will
we reach the same conclusions that Chief Justice Roberts announced in Shelby County?

Id. (internal citations omitted).

263 Id. at 539-40.

264 Id. at 545-46 (quoting Katzenbach, 383 U.S. at 310-14 (internal pinpoint citations omitted)).
265 Id. at 546 (quoting Katzenbach, 383 U.S. at 328).
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discriminatory voting “tests and devices” for voter registration were used, and where in the 1964
Presidential Election, turnout was at least 12 points below the national average.?6®

The majority opinion also considered that “tests and devices” were made illegal 40 years ago.?®’
Furthermore, in the 2006 reauthorization, Congress said that “[s]ignificant progress has been made
in eliminating first-generation barriers experienced by minority voters, including increased
numbers of registered minority voters, minority voter turnout, and minority representation in
Congress, State legislatures, and local elected offices.”?®® The opinion then included the following
chart, emphasizing that it features voter registration data by race that were compiled before
Congress reauthorized the preclearance formula in 2006:2%

Table 2: Voter Registration Rate by Race, 1965, 2004>7°

1965 2004

White Black Gap White Black Gap
Alabama 69.2% 19.3% 49.9% 73.8% 72.9% 0.9%
Georgia 62.[6]% 27.4% 35.2% 63.5% 64.2% -0.7%
Louisiana 80.5% 31.6% 48.9% 75.1% 71.1% 4.0%
Mississippi 69.9% 6.7% 63.2% 72.3% 76.1% -3.8%
South. 75.7% 37.3% 38.4% 74.4% 71.1% 3.3%
Carolina
Virginia 61.1% 38.3% 22.8% 68.2% 57.4% 10.8%

The majority noted that in the covered jurisdictions, “largely because of the Voting Rights Act,
voting tests were abolished, disparities in voter registration and turnout due to race were erased,
and African-Americans attained political office in record numbers.”?’! However, the Commission

266 14
267 Id. at 547.

268 Id. (citing Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and
Amendments Act of 2006, Pub. L. No. 109-246, 120 Stat. 577, § 2(b)(1)). During the reauthorization, Congress
contrasted “first-generation barriers to ballot access,” which the VRA had made “significant progress” in
“eliminating,” with “second generation barriers constructed to prevent minority voters from fully participating in the
electoral process” which continued to exist. /d. at 565-66 (citing §§ 2(b)(2)-(3)).

269 Id. at 548 (citing S. Rep. No. 109-295, at 11 (2006); H.R. Rep. No. 109-478, at 12, and noting that: “The 2004
figures come from the Census Bureau. Census Bureau data from the most recent election indicate that African-
American voter turnout exceeded white voter turnout in five of the six States originally covered by § 5, with a gap in
the sixth State of less than one half of one percent.”).

270 14

2L Id. at 553.
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notes that the Court did not take into account turnout data among Asian, Latino, and Native
Americans,>’? who are also protected under the VRA, including Section 5.273

The majority did take into account that during the 2006 reauthorization, Congress relied heavily
on “second-generation barriers” regarding “vote dilution” as opposed to vote denial (or barriers to
ballot access).?’* Chief Justice Roberts described these second-generation barriers that Congress
relied on in the 2006 reauthorization—which were various forms of racial gerrymandering and
moving district lines to dilute the political power of minority voters—as “not impediments to the
casting of ballots but rather electoral arrangements that affect the weight of minority votes.”?’> The
Court’s opinion stated that “Congress did not use the record it compiled to shape a coverage
formula grounded in current conditions. It instead reenacted a formula based on 40-year-old facts
having no logical relation to the present day.”?’¢

This phrase could refer back to the 1975 VRA Reauthorization.?”” As discussed in Chapter 1, in
renewing the preclearance formula during the 1975 VRA Reauthorization, Congress took into
account updated black voter registration and turnout numbers, while also adding review of low
turnout among other voters of color.?”® In contrast, the 1982 and 2006 VRA Reauthorizations were
not based upon turnout. Instead, the later reauthorizations took into account ongoing Section 5
violations in the formerly covered jurisdictions, an over-concentration of Section 2 violations in
them, and the fact that these jurisdictions were inventing new ways to discriminate against minority
voters.?”” The majority opinion did not review this newer type of data underlying the differential
treatment of states in the 2006 VRA Reauthorization, which showed a higher rate of discrimination
in the previously covered jurisdictions.”®® However, the Court’s holding certainly shows that it
found the geographic scope criteria resulting from the data to be unconstitutional.”®! Chief Justice
Roberts wrote that: “Regardless of how to look at the [2006] record, however, no one can fairly

272 Id.; Cf. Chapter 4, Disaggregation of Racial Disparities, and sources cited therein at infia notes 1262-72
(discussing black voter turnout and showing large turnout gaps and under 50 percent participation rates in recent
years among these groups).

273 For example, Section 5 determinations are evaluated based on whether the voting change in a covered jurisdiction
“neither has the purpose nor will have the effect of denying or abridging the right to vote on account of race or color,
or in contravention of the guarantees set forth in section 10303(f)(2) of this title [protecting ‘language minority
groups’].” 52 U.S.C. § 10304(a). This language has been used to object to voting changes on the basis that they
discriminated against Asian, black, Latino and Native Americans. See, e.g., 52 USC § 10310(c)(3) (“The term
“language minorities” or “language minority group” means persons who are American Indian, Asian American,
Alaskan Natives or of Spanish heritage.”).

274 Shelby Cty., 570 U.S. at 554 (“Viewing the preclearance requirements as targeting such efforts simply highlights
the irrationality of continued reliance on the § 4 coverage formula, which is based on voting tests and access to the
ballot, not vote dilution.”).

275 Id

276 Id. at 554.

277 See id. at 538.

278 See Chapter 1, Discussion and Sources cited in notes 162-67, supra.

279 See Chapter 1, Discussion and Sources cited in notes 172 and 202, supra.

280 See Shelby Cty., 570 U.S. at 554.
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say that it shows anything approaching the ‘pervasive,” ‘flagrant,” ‘widespread,” and ‘rampant’
discrimination that faced Congress in 1965, and that clearly distinguished the covered jurisdictions
from the rest of the Nation at that time.”?%? Moreover as discussed below, the Court also held that
for preclearance criteria to be constitutional, current conditions would have to show compelling
reasons to treat states differently.

The Principle of Equal Sovereignty

The principle of equal sovereignty among the states originated in the context of evaluating whether
to admit new states, and became a states’ rights theory during the Reconstruction Era.?®* In
upholding the constitutionality of the Voting Rights Act in 1966, the Supreme Court concluded
that the principle of equal sovereignty did not apply in the voting rights context.?** While relying
on pre-1966 cases, equal sovereignty was resurrected by the Supreme Court’s 2009 decision in
Northwest Austin,*®® and became a pillar of the Shelby County decision.?*

The principle of equal sovereignty simply means that states, as entities, should not be discriminated
against and all states should be treated equally. It does not mean that states could never be treated
differently, based upon their records.?®” In its modern application, in the Northwest Austin and
Shelby County cases, the Supreme Court has held that this principle means that states in the South
and other jurisdictions covered by the preclearance provisions of the VRA should not be treated
differently than other states based only on their history.?®® This iteration of the states’ rights
principle represents the majority’s criticism that the VRA preclearance criteria fell too harshly

282 g
283 Id. at 544.

284 Id. at 545; see also id. at 544 (“Not only do States retain sovereignty under the Constitution, there is also a
‘fundamental principle of equal sovereignty’ among the States. Northwest Austin, supra, at 203 (citing United States
v. Louisiana, 363 U.S. 1, 16 (1960); Lessee of Pollard v. Hagan, 3 How. 212, 223 (1845)); see also Texas v. White,
7 Wall. 700, 725-726 (1869); (emphasis added). Over a hundred years ago, this Court explained that our Nation
‘was and is a union of States, equal in power, dignity and authority.” Coyle v. Smith, 221 U.S. 559, 567 (1911).
Indeed, ‘the constitutional equality of the States is essential to the harmonious operation of the scheme upon which
the Republic was organized.’ Id. at 580. Coyle concerned the admission of new States, and [Morgan v.] Katzenbach
[deciding the constitutionality of the 1965 VRA in 1966] rejected the notion that the principle operated as a bar on
differential treatment outside that context. 383 U. S. at 328-29. At the same time, as we made clear in Northwest
Austin, the fundamental principle of equal sovereignty remains highly pertinent in assessing subsequent disparate
treatment of States. 557 U. S. at 203.”).

285557 U.S. at 203.

286 Shelby Cty., 570 U.S. at 544.

287 See, e.g., id. at 557 (the majority of the Roberts Court held that Congress may draft a new VRA preclearance
formula based on current conditions, which presumably means that the formula would not apply the same way in
every state, as it would have to be based on actual and current conditions that vary from state to state); see also
Northwest Austin, 557 U.S. at 203 (requiring “disparate geographic coverage” to be “sufficiently related” to its
targeted problem).

288 The Shelby County court explained that the “fundamental principle of equal sovereignty” among states was first
re-established in the Court’s decision in Northwest Austin in 2009, and it considered the principle to be “highly
pertinent” in evaluating disparate treatment of States. Shelby Cty., 570 U.S. at 544 (citing Northwest Austin, 557
U.S. at 203).
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upon the modern South. For example, in applying the principle of equal sovereignty in Shelby
County, writing for the majority, Chief Justice Roberts considered that:

In 1965, the States could be divided into two groups: those with a recent history of
voting tests and low voter registration and turnout, and those without those
characteristics. Congress based its coverage formula on that distinction. Today the
Nation is no longer divided along those lines, yet the Voting Rights Act continues
to treat it as if it were.?%

In analyzing whether the covered jurisdictions were treated with equal respect for their sovereignty
in comparison to other places in the country, Chief Justice Roberts also reasoned that Congress
did not change the VRA’s prior coverage formula during their 2006 reauthorization (as discussed
above, the prior coverage criteria was a formula identifying jurisdictions based on past
discriminatory “tests or devices” and low minority turnout). The majority held that while the old
coverage formula was justified in 1965, current conditions had improved in the covered
jurisdictions. In defending the VRA in 2013, the federal government had argued before the Court
that there was ongoing discrimination in the jurisdictions that were originally covered by the
turnout-based formula in 1965, 1970, and 1975,%°° and that jurisdictions could also bail out if they
could prove that they had not discriminated in voting in 10 years.?’! But writing for the majority,
Justice Roberts reasoned that “history did not end in 1965. By the time the [Voting Rights] Act
was reauthorized in 2006, there had been 40 more years of it.”?*? In sum, along with quantitative
data comparing 1965 and 2004 black registration and turnout numbers,?* based on the qualitative
assessment that conditions had “dramatically improved” in the South,?** the Court held that the
preclearance criteria used in the 2006 VRA Reauthorization were unconstitutional.*%°

The Precise Holding

The immediate and ongoing implications of the Shelby County decision are discussed in
subsequent sections of this report. But it is important to note that the majority opinion also
acknowledged ongoing discrimination, and that the Chief Justice clearly stated that Congress may
draft another set of preclearance criteria based on current conditions. The precise language of the
Supreme Court’s holding bears repeating as a guidepost to the role of the federal government in
protecting minority voting rights going forward:

Our decision in no way affects the permanent, nationwide ban on racial
discrimination in voting found in § 2. We issue no holding on § 5 itself, only on the
coverage formula. Congress may draft another formula based on current

289 Id. at 551.

290 52 U.S.C. §10303(a)(1) (describing turnout formula).
81 Shelby Cy., 570 U.S. at 539.

22 Id. at 552.

293 Id. at 549.

294 Id. at 550.

295 Id. at 556.
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conditions.?”® Such a formula is an initial prerequisite to a determination that
exceptional conditions still exist justifying such an “extraordinary departure from
the traditional course of relations between the States and the Federal Government.”
Presley v. Etowah Cty. Comm’n, 502 U.S. 491, 500-501 (1992). Our country has
changed, and while any racial discrimination in voting is too much, Congress must
ensure that the legislation it passes to remedy that problem speaks to current
conditions.?’

This text provides an opportunity to evaluate current conditions upon which Congress may
constitutionally base another preclearance formula. The Shelby County holding makes clear that
for such an updated preclearance criteria to be constitutional, it should not treat states unequally
based on past conditions of discrimination that are not ongoing in the present. This opinion also
justifies examination of whether the remaining provisions of the VRA are sufficient to protect our
nation and its citizens from discrimination in voting.

Congressional Responses to the Shelby County Decision

Subsequent to the Shelby County decision directing that Congress “must ensure that the legislation
it passes to remedy that problem [of discrimination in voting] speaks to current conditions,”**®
despite current conditions evidencing ongoing discrimination in voting,>*® Congress has not passed
VRA legislation to address new preclearance criteria. In contrast, Congress had previously
reauthorized the VRA on five separate occasions and each reauthorization received overwhelming
bipartisan support.>?° The post-Shelby County VRA bills that have been introduced but not voted
upon are discussed in Appendix B.

The Impact of Shelby County on Federal VRA Enforcement

The most immediate and profound impact of the Shelby County decision is that formerly covered
jurisdictions are no longer required to obtain preclearance for voting changes before they can be
implemented. After the decision, the DOJ issued a Fact Sheet on Justice Department’s
Enforcement Efforts Following Shelby County Decision (“DOJ Fact Sheet”), describing its view
of the impacts.’®! It stated that, “In the areas covered by the Section 4(b) [preclearance] formula,

29 Chief Justice Roberts even commented on Congressional inaction prior to the Shelby County decision. He stated
that in striking down an Act of Congress [the 2006 VRA Reauthorization Act]:

We do not do so lightly. That is why, in 2009, we took care to avoid ruling on the constitutionality of
the Voting Rights Act when asked to do so, and instead resolved the case then before us on statutory
grounds. But in issuing that decision, we expressed our broader concerns about the constitutionality of
the Act. Congress could have updated the coverage formula at that time, but did not do so. 570 U.S. at
556-7 (emphasis added).

Y7 Id. at 557.

298 [d

299 See Chapters 3-4 and Sources cited therein, infia.

300 Berman, Give Us The Ballot, supra note 79, at 137, 140.
301 DOJ Fact Sheet, supra note 12.
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the department used to be able to block discriminatory changes to election rules and practices
before they took effect.... One of the impacts of Shelby County is that now, those discriminatory
changes can go into and remain in effect while the department pursues litigation.”3%? In Chapter 5
of this report, the Commission will evaluate the Department’s pre- and post-Shelby County federal
voting rights enforcement efforts.

The DOJ Fact Sheet and other public statements set forth DOJ’s view that it can no longer send
federal observers trained by the Office of Personnel Management (OPM) who may enter the
polling place to observe elections in formerly covered jurisdictions, because their certification by
the Attorney General is based in part on the coverage formula in Section 4(b).>*> The Commission
notes that DOJ may still send federal observers if so ordered by a federal court. Also, DOJ may
still send its own personnel to monitor elections, but unlike observers, they have no statutory right
to enter the polls and watch the voting process.**

Another impact of Shelby County is in the area of language access. Section 4(f)(4) of the VRA
requires specific jurisdictions to provide election-related materials and information in languages
other than English; these are jurisdictions in which the Attorney General determined that an illegal
voting test or device was in place in 1968 and that participation was less than 50 percent of citizens
of voting age at that time.’®> The DOJ Fact Sheet states that Section 4(f)(4) jurisdictions are
“dependent on a part of the Section 4(b) formula,”**® but does not provide any citation to the statute
for that analysis.>*” Therefore, DOJ believes that jurisdictions formerly covered under Section

302 g
3083 1d.; see also 52 U.S. C. § 10305 (a)(2); see also U.S. Dep’t of Justice, Attorney General Loretta E. Lynch
Delivers Remarks at the League of United Latin American Citizens National Convention (July 15, 2014),
https://www.justice.gov/opa/speech/attorney-general-loretta-e-lynch-delivers-remarks-league-united-latin-american-
citizens. (“Unfortunately, our use of observers is largely tied to the preclearance coverage formula that the Supreme
Court found to be unconstitutional in Shelby County and so our ability to deploy them has been severely
curtailed.”).

304 Cf. 52 U.S.C. § 10305(d) (“Observers shall be authorized to—(1) enter and attend at any place for holding an
election in such subdivision for the purpose of observing whether persons who are entitled to vote are being
permitted to vote; and (2) enter and attend at any place for tabulating the votes cast at any election held in such
subdivision for the purpose of observing whether votes cast by persons entitled to vote are being properly
tabulated.”) (emphasis added); see also Justin Levitt, Loyola L. Sch., Written Testimony for the U.S. Comm’n on
Civil Rights, Feb. 2, 2018 at 15-16 [hereinafter Levitt, Written Testimony] (noting that in 2016 DOJ had sent more
than 500 observers to observe elections in 67 jurisdictions in 28 states).

30552 U.S.C. § 10303(f)(4) (“Whenever any State or political subdivision subject to the prohibitions of the second
sentence of subsection (a) provides any registration or voting notices, forms, instructions, assistance, or other
materials or information relating to the electoral process, including ballots, it shall provide them in the language of
the applicable language minority group as well as in the English language: Provided, That where the language of the
applicable minority group is oral or unwritten or in the case of Alaskan Natives and American Indians, if the
predominate language is historically unwritten, the State or_political subdivision is only required to furnish oral
instructions, assistance, or other information relating to registration and voting.”) (emphasis added); 52 U.S.C. §
10303(b).

306 DOJ Fact Sheet, supra note 12.

307 14,
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4(f)(4) no longer have to provide language access (unless they are also covered under other
minority language provisions of the VRA).

Finally, the very process of preclearance required that jurisdictions provide data about the racial
impact of any proposed voting changes, and that the DOJ contact minority community members
in the jurisdiction to investigate the impact on their communities.*’® Absent preclearance, DOJ is
no longer required to contact minority community members regarding their views, and affected
jurisdictions are no longer required to provide to DOJ data regarding the racial impact of proposed
voting changes.

Summary of the Impact

1. Voting changes go into effect immediately, unless litigation is quickly brought and
successfully secures a preliminary injunction under the remaining provisions of the
VRA, the Constitution, or another state or federal law;

2. DOIJ is no longer sending federal observers to formerly covered jurisdictions (unless
they are separately ordered by a court);

3. DOJ no longer believes that previously covered jurisdictions have to provide language
access under Section 4(f)(4);

4. Neither the DOJ nor voters have the right to receive notice of changes in voting
procedures, shifting the burden of monitoring election changes to voting rights groups,
and imposing a large burden on communities, who must now stretch limited resources
to track changes themselves in the absence of government transparency;>%

5. Section 5’s rule against retrogression, or determining the impact of voting changes on
minority voters as compared to a prior benchmark, is no longer in operation;

6. Formerly covered jurisdictions no longer have to provide the DOJ or the public
information or notice about the racial impact of their voting changes; and

308 28 C.F.R. § 51.27(n) (Required contents) (“a statement of the anticipated effect of the change on members of
racial or language minority groups.”); 28 C.F.R. § 51.38 (Processing of [Section 5] Submissions, Obtaining
Information From Others).

309 See, e.g., Democracy North Carolina, Election Board Monitoring, https://democracync.org/take-action/board-of-
elections-monitoring (last accessed June 6, 2018); see also Go Vote Georgia, Election Board Monitoring,
https://www.govotega.org/current-issues/election-board-monitoring (last accessed June 6, 2018); see also Common
Cause Georgia, Help Wanted: Sign Up to Monitor Local Board of Elections for Voter Suppression,
https://159georgiatogether.org/159-civic-engagement/2017/9/10/help-wanted-sign-up-to-monitor-local-board-of-
elections-for-voter-suppression (last accessed June 6, 2018); see also Patin, The Voting Rights Act at 50, supra note
206; see also Tomas Lopez, Executive Director, Democracy North Carolina, Written Testimony for the U.S.
Comm’n on Civil Rights, Feb. 2, 2018 [hereinafter Lopez, Written Testimony] (Lopez states that since 2013,
Democracy North Carolina has: established a program monitoring the activities of county-level boards of elections
(CBOEs), which determine critical ballot access policies; established a poll monitoring program to document the
impact of changes to state voting rules in H.R. 589 on voters and the voting experience; engaged in substantial
public education efforts to inform the general public about changes in state and local voting rules, including those
relating to H.R. 589 and related litigation; and participated as plaintiffs in litigation to remedy voting rights
violations).
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7. DOJ no longer regularly reaches out to members of impacted communities to hear their
point of view about the impact of proposed voting changes.*!'°

Immediate Post-Shelby County Impact on Minority Voting Rights

Within two hours after the Supreme Court issued its decision in the Shelby County case, the Texas
state Attorney General tweeted that the state would immediately reinstitute its strict photo ID
law,*!" which had previously been struck down by a federal court under the VRA’s prior
preclearance procedures. The day after the Shelby County decision, the North Carolina General
Assembly amended a pending bill to make its voter ID law stricter, and added other provisions
eliminating or restricting opportunities to vote that had been beneficial to minority voters.>!?
Federal courts later found these actions in both states to be intentionally racially discriminatory,
after years of litigation.>!> But in the intervening years before the litigation process led to their
being struck down, the discriminatory provisions went into effect in elections.’!*

In the post-Shelby County era, new state restrictions on voting have resulted in at least 10 final
findings of Section 2 violations by federal courts,’!®> and there are other indicia of ongoing
discrimination in voting in the formerly covered jurisdictions and in other states.>'® Whether and
how current conditions across the nation evidence racial discrimination in voting is examined in
depth in the following sections and chapters of this report.

North Carolina and Texas, Before and After the Shelby County Decision

In this section, the Commission analyzes the status of voting rights challenges in North Carolina
and Texas, where some of the most intense litigation over VRA issues in this era occurred. The
Commission’s report examines conditions from the 2006 VRA Reauthorization to the present,
including before and after the June 25, 2013 Shelby County decision. Cases in these two states
show several fact patterns: changes that were previously not cleared by the federal government
were immediately implemented; the changes remained in effect through several elections despite

31028 C.F.R. §§ 51.33-51.50 (DOJ Processing of [Section 5] Submissions, covering notice, release of information to
public, consideration, obtaining information from submitting authority, supplemental information and related
submissions, judicial review and record of decisions).

311 Greg Abbott (@GregAbbott TX), Twitter (Jun. 25, 2013 9:19 AM),

https://twitter.com/GregAbbott TX/status/349532390336643075 (last accessed May 1, 2018).

312 See The Post-Shelby County Voter Information Verification Act (VIVA/HB 589), at notes 336-42, infia.

313 See Findings of Discriminatory Intent, at notes 354-69, infi-a.

314 See One of Several Preliminary Injunctions Nullified by the Supreme Court Just Prior to the 2014 Election, at
note 347-53, infra (noting that in major VRA cases including in North Carolina and Texas, limited preliminary
injunctions were stayed by the Supreme Court, just prior to the November 2014 election).

315 Chapter 4 of this report documents these cases.

316 Chapter 3 of this report documents various types of voting changes in this era, and their impact on minority
voters.
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courts’ eventual findings that the changes were racially discriminatory; and judicial preclearance
was not ordered in the wake of findings of racially discriminatory changes.

In North Carolina, there were ongoing VRA violations up until 2006, and prior to Shelby County.>'’

Moreover, immediately after the Shelby County decision, minority voters were subjected to
cutbacks in same-day registration, early voting, and out-of-precinct voting, along with a strict voter
ID law, all of which were found by a federal court of appeals to be intentionally discriminatory.’!®
In Texas, there was a high number of ongoing VRA violations continuing into the post-2006 VRA
Reauthorization, pre-Shelby County era.>'® But the impact of Shelby County was felt soon after the
decision, when Texas’ strict voter ID law that had been struck down under preclearance was
immediately put back into place.’?® An amended, less strict voter ID law was recently adopted in
Texas;*?! but despite intense litigation under Section 2, three years had passed with the state’s
original, strict voter ID law in place, which federal courts have found was enacted with intentional
discrimination against black and Latino voters.*??

The impact of the loss of preclearance is also evident through intervening elections in both states.
In both North Carolina and Texas, multiple elections were held, during which practices were
applied that federal courts determined to have been intentionally racially discriminatory and in
violation of longstanding constitutional and federal law.>??

Even when intentional discrimination has been proven, it has been challenging for minority voters
to receive the protections of judicial preclearance. The judicial preclearance provision of the VRA
is one of the statute’s remaining provisions,*?* and some advocates argue that it will suffice in the
place of the former federal administrative preclearance provisions that were struck down by the

317 See N. Carolina State Conference of NAACP v. McCrory, 831 F.3d 204, 224-25 (4th Cir. 2016) (several Section
5 objections since 2000, with 55 successful Section 2 cases from 1980-2013). The Fourth Circuit held that North
Carolina “state officials continued in their efforts to restrict or dilute African American voting strength well after
1980 and up to the present day.”

38 1d. at 215-18.

319 See Chapter 5, Evaluation of the DOJ’s Enforcement Efforts Since the 2006 VRA Reauthorization and the 2013
Shelby County Decision, Table 13 infra, and Sources cited therein.

320 See Discussion and Sources cited in section on Texas, notes 405-20, infra.

321 S B. 5, 85th Leg., Reg. Sess. (Tex. 2017), https://legiscan.com/TX/text/SB5/id/1625211/Texas-2017-SB5-
Enrolled.html (last accessed July 26, 2018) [hereinafter Texas Senate Bill 5].

322 Veasey, 830 F.3d at 241 (finding sufficient evidence of racially discriminatory intent for remand to the district
court).

323 See Discussion and Sources cited in notes 347-53 and 530 (intervening elections in North Carolina), and 443-44
and 531 (intervening elections in Texas), infra. Litigators from the DOJ and the nonprofit sector representing
minority voters tried to get preliminary injunctions to stop discriminatory procedures from being implemented in
elections. But as documented below, they were only partially successful, and the Supreme Court overturned them.
See Discussion and Sources cited in notes 347-51. The Commission notes that the communities most impacted are
minority voters, as federal courts’ findings of Section 2 violations in both states show that members of these groups
had “less opportunity than other members of the electorate to participate in the political process and to elect
representatives of their choice.” 52 U.S.C. § 10301(Db).

324 Shelby Cty., 570 U.S. at 557.
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Shelby County decision.>* Judicial preclearance enables a court to order that any changes in voting
procedures have to be precleared by the court before they could be implemented, in jurisdictions
where there has been a federal judicial finding of ongoing, intentional discrimination.®2® It’s
application is discretionary.*?’” The DOJ was apt at winning judicial preclearance such decrees in
about a dozen prior cases.’?® However, in the post-Shelby County era, Section 3 remedies have

325 Hans A. von Spakovsky, Manager, Election Law Reform Initiative and Senior Legal Fellow, Heritage
Foundation, Written Testimony for the U.S. Commission on Civil Rights, Feb. 2, 2018 at 8-9 [hereinafter von
Spakovsky, Written Testimony].

326 52 U.S.C. § 10302(c), see also Jeffers v. Clinton, 740 F. Supp. 585 (E.D. Ark. 1990), appeal dismissed 111 S. Ct.
1096, on subsequent appeal 992 F.2d 826, on remand 835 F. Supp. 1101 (upon finding violation of voting
guarantees of 14th and 15th Amendments (which require proof of intent), court has discretion in determining
whether to order a judicial preclearance remedy)).

327 The statutory language includes the term “shall,” but it is limited to equitable relief, which is a subjective test. 52
U.S.C. § 10302(c) (“If in any proceeding instituted by the Attorney General or an aggrieved person under any
statute to enforce the voting guarantees of the 14" or 15" amendment in any State or political subdivision the court
finds that violations of the 14™ or 15% amendment justifying equitable relief have occurred within the territory of
such State or political subdivision, the court, in addition to such relief as it may grant, shall retain jurisdiction for
such period as it may deem appropriate and during such period no voting qualification or prerequisite to voting or
standard, practice, or procedure with respect to voting different from that in force or effect at the time the proceeding
was commenced shall be enforced unless and until the court finds that such qualification, prerequisite, standard,
practice, or procedure does not have the purpose and will not have the effect of denying or abridging the right to
vote on account of race or color[.]”) (emphasis added).

328 See, e.g., Brief for Respondent, Shelby Cty. v. Holder, 2013 WL 315242 (U.S.), Jurisdictions That Have Been
Ordered by a District Court to Comply With Preclearance Requirement Pursuant to Bail-in Mechanism in Section
3(c) of the Voting Rights Act:

(1) Thurston County, Nebraska, see United States v. Thurston Cty., C.A. No. 78-0-380 (D. Neb. May 9, 1979);

(2) Escambia County, Florida, see McMillan v. Escambia Cty., C.A. No. 77-0432 (N.D. Fla. Dec. 3, 1979) (559 F.
Supp. 720 (N.D. Fla. 1983);

(3) Alexander County, Illinois, see Woodring v. Clarke, C.A. No. 80-4569 (S.D. Ill. Oct. 31, 1983);

(4) Gadsden County School District, Florida, see N.A.A.C.P. v. Gadsden City Sch. Bd., 589 F. Supp. 953 (N.D. Fla.
1984);

(5) State of New Mexico, see Sanchez v. Anaya, C.A. No. 82-0067M (D.N.M. Dec. 17, 1984);

(6) McKinley County, New Mexico, see United States v. McKinley Cnty., No. 86-0029-C (D.N.M. Jan. 13, 1986);
(7) Sandoval County, New Mexico, see United States v. Sandoval Cty., C.A. No. 88-1457-SC (D.N.M. May 17,
1990);

(8) City of Chattanooga, Tennessee, see Brown v. Bd. of Comm ’rs of City of Chattanooga, No. CIV-1-87-388 (E.D.
Tenn. Jan. 18, 1990);

(9) Montezuma-Cortez School District REO1, Colorado, see Cuthair v. Montezuma-Cortez Sch. Dist. No. RE-1, No.
89-C-964 (D. Col. Apr. 8, 1990);

(10) State of Arkansas, see Jeffers v. Clinton, 740 F. Supp. 585 (E.D. Ark. 1990), appeal dismissed, 498 U.S. 1129
(1991);

(11) Los Angeles County, California, see Garza v. Los Angeles Cty., C.A. Nos. CV 88-5143 KN (Ex) and CV 88-
5435 KN (Ex) (C.D. Cal. Apr. 26, 1991);

(12) Cibola County, New Mexico, see United States v. Cibola Cty., C.A. No. 93-1134-LH/LFG (D.N.M. Apr. 21,
1994);

(13) Socorro County, New Mexico, see United States v. Socorro Cty., C.A. No. 93-1244-JP (D.N.M. Apr. 11, 1994);
(14) Alameda County, California, see United States v. Alameda Cty., C.A. No. C 95-1266 (SAW) (N.D. Cal. Jan. 22,
1996);
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been granted through federal court opinions in only two known cases.*? Similarly, Section 3(a)
permits courts to order that federal observers be deployed to monitor elections, either under an
interlocutory order or through a final judgment, if intentional discrimination has been found and
the court considers this relief necessary.*** Considering that the DOJ is no longer sending federal
observers to formerly covered jurisdictions,?*! these provisions could be useful in the post-Shelby
County era.

However, as this section documents, to date, judicial preclearance was not ordered in what may be
the most harmful instance of intentional discrimination in the post-Shelby County era, in which
minority voters were targeted “with almost surgical precision.”*3? Future litigation may show that
judicial preclearance will be more available in the post-Shelby County era, but as shown below, in
North Carolina and Texas, this alternative method of preclearance has been elusive.

North Carolina

The Commission held its national voting rights briefing in North Carolina,*** where significant
legislation, litigation, and statewide discussion of voting rights issues have arisen. The following
section documents the effects of the Voter Information Verification Act (HB 589), which the state
legislature enacted immediately after the Shelby County decision.>** This section also documents
the pre-Shelby County history of discrimination in voting in North Carolina, and a federal court of
appeals holding regarding its ongoing impact.

The Post-Shelby County Voter Information Verification Act (VIVA/HB 589)

Within two months of the Shelby County decision, North Carolina enacted the Voter Information
Verification Act (VIVA or HB 589).3% This bill put in place a strict photo ID law**® and cut back

(15) Bernalillo County, New Mexico, see United States v. Bernalillo Cty., C.A. No. 93-156-BB/LCS (D.N.M. Apr.
22,1998);

(16) Buffalo County, South Dakota, see Kirke v. Buffalo Cty., C.A. No. 03-CV-3011 (D.S.D. Feb. 10, 2004);

(17) Charles Mix County, South Dakota, see Blackmoon v. Charles Mix Cty., C.A. No. 05-CV-4017 (D.S.D. Dec. 4,
2007); and

(18) Village of Port Chester, New York, see United States v. Village of Port Chester, C.A. No. 06-CV-15173
(S.D.N.Y. Dec. 22, 2006).

329 See Allen v. City of Evergreen, 2014 WL 12607819, No. 13-0107 (S.D. Ala. 2014); Patino v. City of Pasadena,
230 F. Supp. 3d 667 (S.D. Tex. 2017).

3052 U.S.C. § 10302(a).

31 See Discussion and Sources cited in The Impact of Shelby County on Federal VRA Enforcement, supra notes
309-10 (regarding DOJ Fact Sheet with decision to no longer send observers to formerly covered jurisdictions).

332 McCrory, 831 F.3d. at 214.

333 Press Release, U.S. COMM N ON CIVIL RIGHTS, VOTING RIGHTS, supra note 4.

334 General Assembly of North Carolina, H.R. 589, supra note 206.

335 Id.

336 Strict photo ID laws are defined as those requiring a state-issued photo identification with current name and
address in order to vote (rather than voter registration cards or more accessible forms of ID). These types of IDs
require underlying documentary proof of citizenship such as birth certificates or naturalization papers. See
Discussion and Sources cited in Chapter 2, Section 1 at notes 464-65, infra.
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or eliminated registration and voting procedures.**’ The North Carolina State Conference of the
National Association for the Advancement of Colored People (NC NAACP), the North Carolina
League of Women Voters, and several other local groups and individuals sued the state of North
Carolina over HB 589. The DOJ also filed suit against North Carolina, and its lawsuit was
combined with the other actions.**® Plaintiffs alleged violations of Section 2 of the VRA, for
discriminatory intent and effect, as well as violations of the 14", 15%, and 26" Amendments of the
U.S. Constitution.>* After three-and-one-half years of litigation, the Fourth Circuit Federal Court
of Appeals**” held that HB 589’s strict photo ID law, along with its cuts to same-day registration,
early voting, and out-of-precinct voting, were enacted with illegal intentional discrimination
targeting African Americans “with almost surgical precision.”**! Between 2013 and 2017, the
State spent over five million dollars defending election changes stemming from HB 589.34?

Preliminary Injunction Temporarily Halting Some Discriminatory Provisions

As 2014 began, plaintiffs were concerned about the impact of the comprehensive cutbacks on voter
access in upcoming midterm elections, including in early voting. The North Carolina NAACP
requested a preliminary injunction on May 19, 2014, but on August 8, 2014, the federal district
court denied it.*** Plaintiffs appealed, and on October 1, 2014, the Fourth Circuit Court of Appeals
partially reversed the lower court’s decision and issued a preliminary injunction,®** but it only
applied to block the elimination of same-day registration and counting out-of-precinct ballots, as

37 N. Carolina NAACP v. McCrory, 997 F. Supp. 2d 332, 334 (M.D.N.C. 2014).

338

339 Z

340 Id. For a description of federal courts of appeals, see United States Courts, Court Role and Structure, Court of
Appeals, http://www.uscourts.gov/about-federal-courts/court-role-and-structure (last accessed July 26, 2018)
(“There are 13 appellate courts that sit below the U.S. Supreme Court, and they are called the U.S. Courts of
Appeals. The 94 federal judicial districts are organized into 12 regional circuits, each of which has a court of
appeals. The appellate court’s task is to determine whether or not the law was applied correctly in the trial court.”);
see also U.S. Courts, How Appellate Courts are Different from Trial Courts, http://www.uscourts.gov/about-federal-
courts/court-role-and-structure/about-us-courts-appeals (last accessed July 26, 2018). (“At a trial in a U.S. District
Court, witnesses give testimony and a judge or jury decides who is guilty or not guilty—or who is liable or not
liable. The appellate courts do not retry cases or hear new evidence. They do not hear witnesses testify. There is no
jury. Appellate courts review the procedures and the decisions in the trial court to make sure that the proceedings
were fair and that the proper law was applied correctly.”).

341 McCrory, 831 F.3d at 214.

342 NAACP Legal Defense and Educational Fund, Democracy Diminished: State and Local Threats to Voting Post-
Shelby County, Alabama v. Holder 34 (2018),

http://www.naacpldf.org/files/case issue/States%27s%20responses%20post%20Shelby%206.22.18.pdf [hereinafter
NAACP LDF, Democracy Diminished].

33 McCrory, 997 F. Supp. 2d at 354.

344 The Fourth Circuit considered that plaintiffs met the high standard set by the Supreme Court for a preliminary
injunction: plaintiffs were likely to succeed on the merits of their Section 2 claims against these practices; the
plaintiffs were likely to suffer irreparable harm absent an injunction; the balance of hardships weighed in their favor;
and the injunction was in the public interest. League of Women Voters of N. Carolina, 769 F.3d 224, 236 (4th Cir.
2014) (citing Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (standard for preliminary injunction)).
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there was evidence that these measures most clearly targeted black voters.**> The appeals court
denied preliminary injunctive relief regarding the other challenged provisions, because plaintiffs
could not show that they would be immediately harmed in the upcoming election.>*

One of Several Preliminary Injunctions Nullified by the Supreme Court Just Prior to the
2014 Election

Implementation of North Carolina’s elimination of same-day registration and out-of-precinct
voting would have been enjoined during the November 2014 election; however, on October 8§,
2014, the Supreme Court stayed the Fourth Circuit’s injunction.>*’

In the months before the 2014 federal election, in cases in Ohio, North Carolina, Wisconsin, and
Texas, plaintiffs tried to bring complex cases as quickly as possible, in order to secure relief from
allegedly discriminatory provisions before they could be implemented during the upcoming

345 League of Women Voters of N. Carolina, 769 F.3d at 244-45. The Fourth Circuit took into account that
“Plaintiffs’ expert presented unrebutted testimony that African American North Carolinians have used same-day
registration at a higher rate than whites in the three federal elections during which it was offered. Specifically, in
2012, 13.4 percent of African American voters who voted early used same-day registration, as compared to 7.2
percent of white voters; in the 2010 midterm, the figures were 10.2 percent and 5.4 percent, respectively; and in
2008, 13.1 percent and 8.9 percent.” /d. at 233.

And with regard to out-of-precinct voting, the Fourth Circuit took into account that:

The district court found that (1) between the years 2006 and 2010, an average of 17.1 percent of African
Americans in North Carolina moved within the State, as compared to only 10.9 percent of whites; and (2) 27
percent of poor African Americans in North Carolina lack access to a vehicle, compared to 8.8 percent of
poor whites...According to calculations the district court accepted, the total number of African Americans
using out-of-precinct voting represents 0.342 percent of the African American vote in that election. The total
share of the overall white vote that voted out-of-precinct was 0.21 percent. /d. House Bill 589 bars county
boards of elections from counting such ballots. /d. at 233-34 (internal citations omitted).

The Fourth Circuit did not preliminarily enjoin the cuts to early voting, despite the evidence that “in 2010, 36
percent of all African American voters that cast ballots utilized early voting, as compared to 33.1 percent of white
voters. By comparison, in the presidential elections of 2008 and 2012, over 70 percent of African American voters
used early voting compared to just over 50 percent of white voters.” Id. at 234. This was because the court of
appeals considered that a preliminary injunction would pose “significant risk” of “substantial burden” to the State,
due to the fact that the ruling was issued only two weeks before the start of the full early voting schedule, were it to
be restored. /d. at 236.

346 Id. at 236-37. Notably, the photo ID provision was difficult to enjoin because unlike the other provisions of HB
589 taking immediate effect, it was subject to a “soft roll-out” in which it would be implemented later in time. /d. at
230 (soft roll-out) and 237 (preliminary injunction denied despite concerns about lack of poll worker training to
properly implement soft roll-out; although injury may be shown at trial, irreparable injury in upcoming election was
“speculative”).

347 North Carolina v. League of Women Voters of N. Carolina, 135 S. Ct. 6 (2014); League of Women Voters of N.
Carolina, 769 F.3d 224. On April 6, 2015, the Supreme Court denied certiorari on the case and effectively restored
the Fourth Circuit’s partial preliminary injunction. North Carolina v. League of Women Voters of N. Carolina, 135
S. Ct. 1735 (2015). This meant that in North Carolina, same-day registration and out-of-precinct voting were
temporarily restored until there was a decision on the merits—but this was affer the November 2014 election had
already occurred. McCrory, 831 F.3d at 219. Furthermore, implementation of the other challenged provisions of HB
589—including others that were also later found to be unconstitutional due to being intentionally racial
discriminatory—was never enjoined. /d.
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election. But in a series of rapid decisions in which both plaintiffs and defendants asked for
emergency stays, from September 24-October 18, the Supreme Court decided against making any
changes to existing voting procedures too close to the election.’*® The Court so ruled even with
regard to those changes that would seem to be designed to prevent irreparable harm to voters in
the upcoming election.**’ In addition, these decisions were inconsistent, as preliminary injunctions
were upheld in Ohio and Wisconsin (where discriminatory effect, but not intent, was found), but
not in North Carolina or Texas (where intentional discrimination had been found).*** Another new
development was that in deciding on these post-Shelby County preliminary injunctions, the Court
effectively counted new voting restrictions as the existing procedures that should not be changed
too close to an election.>>! In contrast, under Section 5, the benchmark was considered to be the
conditions prior to the new voting changes.>>> Moreover, under Section 5, the new restrictions
would not have gone into effect in the first place in North Carolina and Texas.*™

Findings of Discriminatory Intent

After appeal, in its final ruling on the merits in 2016, the Fourth Circuit held that in enacting HB
589, the North Carolina state legislature and governor had violated the VRA’s prohibition against
intentional discrimination under Section 2, as well as the 14" Amendment to the United States
Constitution.>>* The federal court of appeals held that HB 589’s strict voter ID law,*> cuts to early

348 Husted v. Ohio Conference of N.A.A.C.P., 135 S. Ct. 42 (2014); North Carolina, 135 S. Ct. 6; Frank v. Walker,
135 S. Ct. 7 (2014); Veasey v. Perry, 135 S. Ct. 9 (2014).

34 See, e.g., North Carolina, 135 S. Ct. 6 and discussion above.

30 Veasey v. Perry, 769 F.3d 890, 892, 895 (5th Cir. 2014).

31 See, e.g., Veasey, 135 S. Ct. at 10 (2014) (Ginsburg, J., dissenting) (“Texas need only reinstate the voter
identification procedures it employed for ten years (from 2003 to 2013) and in five federal general elections. To
date, the new regime, Senate Bill 14, has been applied in only three low-participation elections—namely, two
statewide primaries and one statewide constitutional referendum, in which voter turnout ranged from 1.48 percent to
9.98 percent.”).

352 Beer, 425 U.S. at 141 (under preclearance, voting changes must be measured against the benchmark practice to
determine whether they would “lead to a retrogression in the position of racial minorities with respect to their
effective exercise of the electoral franchise.”).

33352 U.S.C. § 10304(a).

3% McCrory, 831 F.3d. at 219.

335 Id. This was the holding even though North Carolina amended its voter ID law, such that voters who declare they
had a reasonable impediment to getting current, government-issued photo ID with their current name and address
may be challenged by another voter, whether or not they were from the same county. H.R. 836, Gen. Assemb., §§
163-82.1B(a) (N.C. 2015) [hereinafter North Carolina General Assembly, H.R. 836].

North Carolina voters also have to present their current voter registration card, or the last four digits of their social
security number and date of birth as part of the reasonable impediment declaration process. North Carolina General
Assembly, H.R. 836, §§ 163-66.15(c). Also, their provisional ballot would not be counted if they were challenged
by another voter with grounds “to believe the [reasonable impediment] declaration is factually false, merely
denigrated the photo identification requirement, or made obviously nonsensical statements;” or if the voter’s
registration could not be confirmed, or if they were otherwise disqualified. /d. at §§ 163-82.1B(a).

Anita Earls, former Executive Director of the Southern Coalition for Social Justice, testified before the Commission
about the “reasonable impediments” procedure not being well-implemented, because the list of reasonable
impediments was so narrow and interpreted in limiting ways by poll workers. See Anita Earls, Former Executive
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voting, same-day registration, out-of-precinct voting, and pre-registration were enacted “with
discriminatory intent” and “target[ed] African American [voters] with almost surgical
precision.”**® The factors examined included the sequence of events leading up to enactment:

[A]fter Shelby County it [the North Carolina legislature] moved forward with what
it acknowledged was an omnibus bill that restricted voting mechanisms it knew
were used disproportionately by African Americans, and so likely would not have
passed preclearance. And, after Shelby County, the legislature substantially
changed the one provision that it had fully debated before. As noted above, the
General Assembly completely revised the list of acceptable photo IDs, removing
from the list the IDs held disproportionately by African Americans, but retaining
those disproportionately held by whites. This fact alone undermines the possibility
that the post-Shelby County timing was merely to avoid the administrative costs.*’

The fact that the legislature also asked for data about the racial impact of each and every one of
the contemplated changes, found that they would have a racially discriminatory impact, and then
enacted those changes without any further debate, also indicated discriminatory purpose.®*® The
Fourth Circuit also found it probative that the data revealed that white voters disproportionately
used absentee voting, yet the state legislature did not restrict absentee voting in any way. Instead,
the new law “drastically restricted all of these other forms of access to the franchise, but exempted
absentee voting from the photo ID requirement.”*>® The court went on to conclude that “[i]n sum,
relying on this racial data, the General Assembly enacted legislation restricting all—and only—

Director, Southern Coalition for Social Justice, Written Testimony for the U.S. Commission on Civil Rights, Feb. 2,
2018 [hereinafter Earls, Written Testimony].

336 McCrory, 831 F.3d. at 214-15.

357 Id. at 229 (internal citations omitted).

38 Id. at 216.

339 Id. at 230.
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practices disproportionately used by African Americans.”*®® Additionally, taken altogether, the
discriminatory effect was cumulative.>®!

360 1d. at 230. Regarding the strict photo ID law:

[D]ata showed that African Americans disproportionately lacked the most common kind of photo ID
[required], those issued by the Department of Motor Vehicles (DMV). The pre-Shelby County version
of SL 2013-381 provided that all government-issued IDs, even many that had been expired, would
satisfy the requirement as an alternative to DMV-issued photo IDs. J.A. 2114-15. After Shelby County,
with race data in hand, the legislature amended the bill to exclude many of the alternative photo IDs
used by African Americans. As amended, the bill retained only the kinds of IDs that white North
Carolinians were more likely to possess. McCrory, 831 F.3d. at 216.

Regarding the cuts to early voting: “60.36 percent and 64.01 percent of African Americans voted early in 2008 and
2012, respectively, compared to 44.47 percent and 49.39 percent of whites . . . In particular, African Americans
disproportionately used the first seven days of early voting.” McCrory, 831 F.3d at 216 (citing McCrory, 182 F.
Supp. 3d 320 (M.D.N.C. 2016), reversed and remanded by McCrory, 831 F.3d 204).

Regarding elimination of same-day registration:

The legislature’s racial data demonstrated that, as the district court found, “it is indisputable that
African American voters disproportionately used [same-day registration] when it was available.” . . .
African American registration applications constituted a disproportionate percentage of the incomplete
registration queue. And the court found that African Americans “are more likely to move between
counties,” and thus ‘are more likely to need to re-register.” As evidenced by the types of errors that
placed many African American applications in the incomplete queue, in-person assistance likely would
disproportionately benefit African Americans. McCrory, 831 F.3d. at 217-18 (internal citations
omitted).

Regarding elimination of out-of-precinct voting:

Legislators additionally requested a racial breakdown of provisional voting, including out-of-precinct
voting . . . which required . . . each county to count the provisional ballot of an Election Day voter who
appeared at the wrong precinct, but in the correct county, for all of the ballot items for which the voter
was eligible to vote. This provision assisted those who moved frequently . . .

The district court found that the racial data revealed that African Americans disproportionately voted
provisionally. In fact, the General Assembly that had originally enacted the out-of-precinct voting
legislation had specifically found that “of those registered voters who happened to vote provisional
ballots outside their resident precincts’ in 2004, ‘a disproportionately high percentage were African
American.”” With SL 2013-381, the General Assembly altogether eliminated out-of-precinct voting,.
McCrory, 831 F.3d. at 217.

Regarding elimination of pre-registration of 16- and 17-year-olds:

African Americans also disproportionately used preregistration. Preregistration permitted 16- and 17-
year-olds, when obtaining driver’s licenses or attending mandatory high school registration drives, to
identify themselves and indicate their intent to vote. This allowed County Boards of Elections to verify
eligibility and automatically register eligible citizens once they reached eighteen. Although
preregistration increased turnout among young adult voters, SL 2013-381 eliminated it. McCrory, 831
F.3d at 217-18.

360 The Fourth Circuit reasoned that “a court must be mindful of the number, character, and scope of the
modifications enacted together in a single challenged law . . . Only then can a court determine whether a legislature
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Finally, the federal court of appeals also took into account the tenuous relationship between the
asserted reasons for the restrictions—"‘to combat voter fraud and promote public confidence in the
electoral system”—and the record evidence that the legislature would not have enacted its photo
ID requirement “if it had no disproportionate impact on African American voters.”*%? In particular,
the state had been unable to “identify even a single individual who has ever been charged with
committing in-person voter fraud in North Carolina.”*®® The overbreadth of the voter ID
requirement was considered to be “most stark in the General Assembly’s decision to exclude as
acceptable identification all forms of state-issued ID disproportionately held by African
Americans.”*®* Similarly, the opinion states that the State’s proffered administrative interests in
eliminating same-day registration, cutting early voting (particularly on Sundays), and eliminating
out-of-precinct voting were not logical, and the goals could have been accomplished by
nondiscriminatory means.*®> And regarding eliminating pre-registration of 16- and 17-year olds,
which was also disproportionately used by African-American voters, the sponsor of the law said

would have enacted the law regardless of its impact on African American voters.” McCrory, 831 F.3d at 234. It
considered that:

For example, the photo ID requirement inevitably increases the steps required to vote, and so slows the process.
The early voting provision reduced the number of days in which citizens can vote, resulting in more voters
voting on Election Day. Together, these produce longer lines at the polls on Election Day, and absent out-of-
precinct voting, prospective Election Day voters may wait in these longer lines only to discover that they have
gone to the wrong precinct and are unable to travel to their correct precincts. Thus, cumulatively, the panoply of
restrictions results in greater disenfranchisement than any of the law’s provisions individually. McCrory, 831
F.3d. at 231.

362 McCrory, 831 F.3d at 235. The photo ID law was also complex because it was amended on June 18, 2015, on the
eve of the July 2015 trial on the merits. The amendment permitted people who did not have an unexpired, state
government-issued photo ID (excluding state-issued student IDs) to cast a provisional ballot if they completed a
declaration under penalty of perjury that they had “reasonable impediment” to acquiring such an ID. See General
Assembly of North Carolina, H.R. 836, § 8(d), https://www.ncleg.net/Sessions/2015/Bills/House/PDF/H836v6.pdf
(last accessed Aug. 3, 2018). North Carolina argued that this was akin to the reasonable impediment provision a
federal court had approved under Section 5 of the VRA, in the case of South Carolina’s voter ID law. See
Discussion of South Carolina v. United States in Chapter 3, Section (A), and Sources cited therein at notes 506-08,
infra. But North Carolina’s law was more stringent as North Carolina voters would be required to list the specific
reasonable impediment under penalty of perjury. General Assembly of North Carolina, H.R. 836, §§ 163-66.15(e),
requiring the voter to check one of the following boxes, under penalty of perjury:

Lack of transportation.

Disability or illness.

Lack of birth certificate or other documents needed to obtain photo identification.

Work schedule.

Family responsibilities.

Lost or stolen photo identification.

Photo identification applied for but not received by the voter voting in person.

Other reasonable impediment. If the voter checks the “other reasonable impediment” box, a further brief
written identification of the reasonable impediment shall be required, including the option to indicate that
State or federal law prohibits listing the impediment.

363 McCrory, 831 F.3d. at 235.
364 Id. at 236.
365 Id. at 236-39.
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it was to “offer some clarity and some certainty as to when” a “young person is eligible to vote,”
but the Fourth Circuit concluded “that explanation does not hold water.”*%® The Fourth Circuit held
that: “[HB 589 was] not tailored to achieve its purported justifications, a number of which were in
all events insubstantial. In many ways, the challenged provisions . . . constitute solutions in search
of a problem.”3¢” Because Section 5 also prohibited changes in voting procedures that were enacted
with unconstitutional intentional discrimination,*®® it is clear that the provisions of HB 589 would
have been struck down and their implementation would have been prohibited under the prior
preclearance regime that the Supreme Court quashed in Shelby County.>®

Racially Polarized Voting and Ongoing History of Discrimination

In deciding that the State had violated the VRA, the Fourth Circuit also took into account high
levels of racially polarized voting in North Carolina. Under the VRA, racially polarized voting or
racial bloc occurs when “the white majority votes sufficiently as a bloc to enable it—in the absence
of special circumstances, such as the minority candidate running unopposed—usually to defeat the
minority’s preferred candidate.”*’° In evaluating the role of racially polarized voting in the post-
Shelby County VRA case in North Carolina, the Fourth Circuit noted that recent scholarship
suggested that in the years following President Obama’s election, racial discrimination and racially
polarized voting had increased in jurisdictions formerly covered by Section 5.*7! The research
showed that, “[t]his gap is not the result of mere partisanship, for even when controlling for
partisan identification, race is a statistically significant predictor of vote choice, especially in the
covered jurisdictions.”*”? The court of appeals recognized that racially polarized voting alone does
not prove racial discrimination, “[b]Jut it does provide an incentive for intentional discrimination
in the regulation of elections.”"*

Additionally, the Fourth Circuit took into account the impact of HB 589’s provisions with regard
to the history of discrimination in voting in North Carolina, which it considered to be extensive
and ongoing. While the trial court had found the record free of “official discrimination” from 1980
to 2013, the appeals court took into account that the DOJ had issued over 50 objection letters under
Section 5 regarding proposed election law changes in North Carolina from 1980 to 2013, including

366 Id. at 238.

367 14

368 52 U.S.C. § 10304(a); Beer, 425 U.S. at 141 (holding that reapportionment legislation that enhances the position
of racial minorities in the electoral process does not violate Section 5 if it discriminates on the basis of race or color
as to violate the constitutional protections against intentional discrimination).

399 Shelby Cty., 570 U.S. 529.

370 Gingles, 478 U.S. at 51 (internal citations omitted).

371 McCrory, 831 F.3d. at 221-22 (citing Stephen Ansolabehere, Nathaniel Persily & Charles Stewart 111, Regional
Differences in Racial Polarization in the 2012 Presidential Election: Implications for the Constitutionality of
Section 5 of the Voting Rights Act, 126 HARV. L. REV. F. 205, 206 (2013)).

372 Id. at 222 (quoting Ansolabehere, supra note 371) (alteration in original).
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several since 2000.>7* Also during the same period, private plaintiffs brought 55 successful cases
under Section 2 of the VRA in North Carolina, and a few months before the Fourth Circuit
decision, a federal court had found that a redistricting plan enacted by the North Carolina General
Assembly violated the Equal Protection Clause of the U.S. Constitution because it was
impermissibly motivated by race.”> The Fourth Circuit held that “[t]he district court failed to take
into account these cases and their important takeaway: that state officials continued in their efforts
to restrict or dilute African American voting strength well after 1980 and up to the present day.”>7®
Considering this context, the court of appeals ruled that the legislature enacted HB 589 with
discriminatory intent. It emphasized that:

Our conclusion does not mean, and we do not suggest, that any member of the
General Assembly harbored racial hatred or animosity toward any minority group.
But the totality of the circumstances—North Carolina’s history of voting
discrimination; the surge in African American voting; the legislature’s knowledge
that African Americans voting translated into support for one party; and the swift
elimination of the tools African Americans had used to vote and imposition of a
new barrier at the first opportunity to do so—cumulatively and unmistakably reveal
that the General Assembly used SL 2013-381 [HB 589] to entrench itself. It did so
by targeting voters who, based on race, were unlikely to vote for the majority party.
Even if done for partisan ends, that constituted racial discrimination.?”’

The law requires that any voting changes based upon discriminatory purpose must be struck
down.?”® Therefore, based on its conclusion that the North Carolina state legislature enacted HB
589 with racially discriminatory intent, the Fourth Circuit did not have to (and did not) address
whether HB 589 also violated Section 2’s prohibition of discriminatory effects. After several years
of litigation, the Fourth Circuit reversed and remanded the lower court’s decision, instructing that
it issue an order permanently enjoining HB 589’s intentionally discriminatory provisions. The
State petitioned to the Supreme Court, but on May 15, 2017, the Court declined the State’s petition
to review the case.®”

Judicial Preclearance Denied

Plaintiffs and the DOJ had also requested judicial preclearance under Section 3 of the VRA, but
the court of appeals denied this request.®® Despite the findings of discriminatory purpose and
consequent violation of the 14™ Amendment, the Fourth Circuit “decline[d] to impose any of the

374 Id. at 224 (citing U.S. Dep’t of Justice, Voting Determination Letters for North Carolina (DOJ Letters) (Aug. 7,
2015), https://www.justice.gov/crt/voting-determination-letters-north-carolina) (further citations omitted). Twenty-
seven objections were to laws originating in or approved by the General Assembly. /d.

375 Id. at 224-25.

376 Id. at 225.

377 Id. at 233.

378 Id. at 240 (citing Veasey, 830 F.3d at 268).

379 North Carolina v. N. Carolina State Conference of NAACP, 137 S. Ct. 1399 (2017).

30 McCrory, 831 F.3d at 241.
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discretionary additional relief available under § 3 of the Voting Rights Act, including imposing
poll observers during elections and subjecting North Carolina to ongoing preclearance
requirements.”*8! Citing federal case law, it found that “[sJuch remedies ‘[are] rarely used’ and are
not necessary here in light of our injunction [of HB 589].7*% This may be because current case
law shows that judicial preclearance may only be granted if it is imperative—and regarding North
Carolina, the Fourth Circuit reasoned that its permanent injunction striking down HB 589 made
such remedies “not necessary.”>%3

Relevant Testimony and Ongoing Voting Rights Issues in North Carolina

During the Commission’s February 2 briefing, Bishop Dr. William Barber II, President and Senior
Lecturer of Repairers of the Breach, testified that in 2016 a Republican party official

produced and distributed a memo to Republican members of the County Board of
Elections instructing them to make party line decisions in drafting new early voting
plans, including voting against Sunday hours or voting and maintaining decreased
number of hours at sites, particularly on weekends. This resulted in 2016 [that there
were] 158 fewer early voting sites in the 40 previously covered counties, [than the
number of polling places] that we had in 2012. This is another example of [a] blatant
... attempt to block the power of the African-American and minority vote.**

His testimony is corroborated in detail by reporting summarizing the email records of the
Executive Director of the state’s Republican Party, Dallas Woodhouse, which were obtained by
public records request of The News & Observer.>® Woodhouse’s emails were sent to Republican
members of county boards of elections, who are politically appointed.*3® After the Fourth Circuit
ruled against HB 589’s reductions in early voting, county boards of elections still had to set and
vote upon the actual early voting schedules, as well as the number, location, and hours of polling
places to be open during early voting.*®’ In addition to the directions to reduce polling places, the
party Executive Director’s emails also told county election officials to end early voting on Sundays
(stating that “six days of voting . . . is enough”) and same-day registration (stating that it was only
available during early voting and “ripe with voter fraud, or the opportunity commit it”).**® And
regarding polling places on college campuses, the party chair wrote that: “No group of people are
entitled to their own early voting site, including college students, who already have more voting

381 Id.

382 Id. (quoting Conway Sch. Dist. v. Wilhoit, 854 F. Supp. 1430, 1442 (E.D. Ark. 1994)).

383 14,

384 Briefing Transcript, supra note 234, at 41-42 (statement by Bishop Dr. William Barber II).

385 Colin Campbell, NC Republican Party Seeks “Party Line Changes” to Limit Early Voting, THE NEWS AND
OBSERVER (Aug. 17, 2016), http://www.newsobserver.com/news/politics-government/election/article96179857.html
[hereinafter Campbell, NC Republican Party].

386 [

387 14

388 [
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options than most other citizens.”*®” There may be VRA concerns regarding student voting issues
because they may (or may not) disparately impact student voters of color, especially on historically
black or Hispanic college campuses.>*® Moreover, the younger generation attending colleges is
more racially diverse than older generations.*"

In addition, Bishop Barber testified about the visible presence of KKK members and swastikas on
streets near pro-voting marches as well as derogatory comments from bystanders.**? For Barber,
this reemergence of voter suppression tactics in North Carolina is a result of the loss of
preclearance due to the Supreme Court’s decision in Shelby County.*** The Commission notes that
because of high levels of racially polarized voting in North Carolina, targeting African-American
voters can be a way of targeting Democratic voters.*** The allegedly partisan motives for reducing
access to polling places are beyond the scope of this report; however VRA issues may possibly
arise when partisanship is mixed with racially discriminatory results (and/or intent),>*> as was the
case in the cuts to early voting and other measures in HB 589 in North Carolina.*® Therefore, it is
possible, although still unproven, that the Republican Party State Executive Director’s proposed
elimination of 158 polling places could be of concern under Section 2 (and if it were still
applicable, Section 5). These issues show yet another likely negative impact of the loss of
preclearance: at the very least, it is impossible to know if there is a racially discriminatory impact
without the data that the preclearance process would have provided.**’

389 14
390 See, e.g., Emily Foxhall, Waller County Backs Off Plan to Limit Early Voting, HOUSTON CHRONICLE (Jan. 5,
2016), https://www.houstonchronicle.com/news/houston-texas/houston/article/Waller-Co-backs-off-plan-to-limit-
early-voting-6739007.php (describing local officials’ plans to operate no early voting locations within walking
distance of an HBCU campus).

¥ See, e.g., OurTime.org and the Advancement Project, The Time Tax: America’s Newest Form of Voter
Suppression for Millennials, and How it Must be Eliminated to Make Voting Accessible for the Next Generation, 2-
3, OURTIME.ORG AND THE ADVANCEMENT PROJECT (Nov. 18, 2013), https://advancementproject.org/resources/the-
time-tax/.

392 Bishop Dr. William Barber II, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 [hereinafter
Barber, Written Testimony].

393 14,

3% See, e.g., McCrory, 831 F.3d at 214. Notably, according to NC GOP Executive Director Woodhouse, the
Democratic Party was also involved in advocacy regarding early voting. See Campbell, NC Republican Party, supra
note 385.

395 League of United Latin Am. Citizens v. Perry, 548 U.S. 399, 440 (2006); see also Discussion and Sources cited in
Chapter 4, Section B at notes 1334-37 (discussion of allegations of partisanship in voting rights litigation; discussion
of partisanship mixed with racial discrimination).

3% McCrory, 831 F.3d at 216 (“The racial data provided to the legislature revealed that African Americans
disproportionately used early voting in both 2008 and 2012,” particularly the first seven days and during “souls-to-
the-polls Sundays in which African American churches provided transportation to voters.”) and 238 (“The only clear
factor linking these various ‘reforms’ is their impact on African American voters. The record thus makes obvious
that the ‘problem’ the majority in the General Assembly sought to remedy [by cutting early voting and other
reforms] was emerging support for the minority party. Identifying and restricting the ways African Americans vote
was an easy and effective way to do so0.”).

37 See 28 C.F.R. §§ 51.33-51.50 (preclearance regulations), supra note 310.
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In addition, there is current litigation about alleged discriminatory challenges of voters in North

Carolina, which is discussed in Chapter 3, in the Current Voter Registration Issues section of this
398

report.

Most recently, on June 7, 2018, North Carolina House Speaker Tim Moore and other House
Republicans proposed a ballot measure for the November 2018 election through which voters
would decide on a constitutional amendment requiring voter ID.**® The proposed ballot language
is as follows: “Photo identification for voting in person. Every person offering to vote in person
shall present photo identification before voting in the manner prescribed by law.”*% Their
amendment would leave the actual voter ID requirements up to the state legislature, although it
would not cover absentee voting,**! which is disproportionately used by whites in the state.*0?
While the bill sponsor stated that the constitutional amendment is “a commonsense measure to
secure the integrity of our elections system[;]” Allison Riggs of the Southern Coalition for Social
Justice commented that, “It’s certainly not constitutional to embed discrimination in the state
constitution.”*%

Texas

The state of Texas has the highest number of recent VRA violations in the nation,*** and that record
renders in depth analysis of the state’s importance in this report. Moreover, during its recent
national field briefing on voting rights in North Carolina, the Commission received extensive
testimony concerning voting rights access issues in Texas. The following section documents the
effect of strict voter ID legislation in Texas, relevant litigation, and its impact on minority voters.

Ongoing Voter ID Litigation in Texas Spans the Pre- and Post-Shelby County Era to the Present

The ongoing saga of Texas voter ID litigation shows the differences in ability to protect minority
voting rights before and after the Shelby County decision. Prior to Shelby County, it was possible
to stop a discriminatory change in voting procedures before it could deny or abridge access for
voters of color. Under the pre-Shelby County legal regime, Texas’ strict voter ID law (SB 14) was

398 See Discussion and Sources cited at notes 835-43, infia.

39 Travis Fain, Amendment Would Put Voter ID in NC Constitution, WRAL (June 7, 2018),
https://www.wral.com/amendment-would-put-voter-id-in-nc-constitution/17611888/.

400

i

402 McCrory, 831 F.3d at 230.

403 Ari Berman, North Carolina Republicans Want a Constitutional Amendment to Require ID to Vote: The Voter ID
Law Was Struck Down in Court, So Now the GOP Is Putting It On the November Ballot, MOTHER JONES (June 7,
2018), https://www.motherjones.com/politics/2018/06/north-carolina-republicans-want-a-constitutional-amendment-
to-require-id-to-vote/.

404 See, e.g., Chapter 4, Table 12 (Chart of Successful Post-Shelby County Section 2 Cases), infia, note 1322
(showing that five of the 21 cases (23.8 percent) of successful Section 2 cases in the post-Shelby County era were in
Texas).
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enacted in 2011,% and blocked by a federal court in 2012 as it failed the preclearance process
under Section 5 of the VRA, due to it being retrogressive.*’® Of all types of voter ID laws, Texas’
was the strictest in the country and it disproportionately impacted African-American and Hispanic
voters.*"” The data that Texas was required to submit as part of the preclearance process showed
that over 6 percent of the state’s registered voters did not have identification required by SB 14.408
In addition, the DOJ’s analysis of this data demonstrated that Latino voters in Texas were over 45
percent more likely than others to lack identification required by SB 14.4° That was enough to
show retrogression, so the DOJ did not require further information about the impact on black
voters, nor did it evaluate whether SB 14 was enacted with discriminatory intent. Texas appealed
the DOJ’s decision, and a federal court found that the cost of obtaining the underlying documents
needed to get the ID required to vote in Texas ranged from $22 to $354.*!° The court reviewed
more expansive data, and determined the state failed to demonstrate that SB 14 would not have a
disparate and retrogressive impact on African-American and Latino-American voters.*'! It held
that:

None of the burdens associated with obtaining an EIC*? [the “free
ID” required to vote] has ever before been imposed on Texas voters. Based on the

405 S B. 14, 82d Leg., Reg. Sess. (Tex. 2011). (In May 2011, Texas’ SB 14 amended the amount and type of
acceptable documents that voters were required to present in order to cast a ballot); see also Texas v. Holder, 888 F.
Supp. 2d 113, 115 (D.D.C. 2012), vacated and remanded by Texas v. Holder, 133 S. Ct. 2886 (2013) (describing
that prior to SB 14, registrants could vote by presenting a voter registration certificate or sign an affidavit along with
presenting one of various forms of identification, including state-issued photo IDs as well as a utility bill, expired
driver’s license, “official mail addressed to the person . . . from a governmental entity,” any “form of identification
containing the person’s photograph that establishes the person’s identity,” or “any other form of identification
prescribed by the secretary of state.” Under SB 14, these types of identification were no longer permissible.).

406 Texas, 888 F. Supp. 2d at 144-45 (holding that SB 14 was retrogressive and violated Section 5), vacated and
remanded on June 27, 2013, based on Shelby Cty., 570 U.S. 529 (2013), after which the state put SB 14 immediately
back into effect.

47 Veasey v. Perry, 71 F. Supp. 3d 627, 642, 659 (S.D. Tex. 2014), affirmed in part, reversed in part, and vacated in
part by Veasey, 830 F.3d 216 (5th Cir. 2016).

408 Thomas Pérez, Asst. U.S. Attorney General, U.S. Dep’t of Justice, Voting Determination Letter by at the
Department of Justice to Keith Ingram, Director of Elections in Texas, https://www.justice.gov/crt/voting-
determination-letter-34 (last accessed July 26, 2018); see also TEX. ELEC. CODE ANN. § 65.0541,
https://capitol.texas.gov/tlodocs/82R/billtext/html/SBO0014F.HTMI1 (Voters were required to present either a
driver’s license, personal identification card that is no more than 60 days expired, U.S. military ID card that is no
more than 60 days expired, U.S. citizenship certificate with a photo, U.S. passport that is no more than 60 days
expired, or a license to carry a concealed handgun. Voters who did not present identification required by SB 14 at
the polling location were permitted to vote provisionally, but in order for the ballot to count the voter had to present
the required identification within six days.).

409 1d.

410 Texas, 888 F. Supp. 2d at 116.

M Id at 142.

412 TEX. TRANSP. CODE ANN. § 521A.001(e) (If registrants were unable to obtain an ID to satisfy SB 14, the State
offers an Election Identification Certificate (EIC) free of charge); see also Texas, 888 F. Supp. 2d at 117. However,
SB 14 required EIC applicants to show Department of Public Safety officials at least one of the following forms of
identification: an expired Texas driver’s license or personal ID card, an original or certified copy of a birth
certificate, U.S. citizenship or naturalization papers, or a court order indicating a change of name and/or gender.
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record evidence before us, it is virtually certain that these burdens will
disproportionately affect racial minorities. Simply put, many Hispanics and African
Americans who voted in the last election will, because of the burdens imposed by
SB 14, likely be unable to vote in the next election. This is retrogression.*1

The court ruled that the photo ID law imposed “strict, unforgiving burdens on the poor, and racial
minorities in Texas,” who disproportionately live in poverty.*'# Because the voting change failed
preclearance under Section 5, Texas voters were not obliged to comply with SB 14’s strict photo
ID rules in 2012 and early 2013 elections.*!

After Shelby County, the same discriminatory measure was implemented during elections and
could only be stopped after several years of litigation. Two hours after Shelby County, the Texas
Attorney General tweeted that the state’s strict voter ID law would be re-enacted.*'® The following
day, plaintiffs filed a lawsuit alleging that the bill was adopted with unconstitutional discriminatory
intent, and that it also violated Section 2 through its discriminatory effect on black and Latino
voters.*!7 Similar to the prior ruling, a federal court found that SB 14 had a discriminatory effect
because it burdened Texans living in poverty, a disproportionate number of whom are African
American and Latino,*'® but this time the court also found that SB 14 constituted an
unconstitutional poll tax.*!® It issued a preliminary injunction to block its implementation, which
was affirmed by the court of appeals, but in October 2014, the Supreme Court overturned it,
leaving the strict voter ID law in place in Texas during the November 2014 election.**

After a trial on the merits, SB 14 was also held to have been enacted with racially discriminatory
intent against black and Latino voters in Texas. And in determining on the merits whether SB 14
violated Section 2 of the VRA, the federal court followed the requirements of the leading Supreme
Court case, Thornburg v. Gingles, under which it analyzed the state’s history of discrimination in
voting and its ongoing effects.**! This was part of a “totality of circumstances” analysis**? that was
not necessary under Section 5.*?° After relevant testimony, the court found that since 1970, “[i]n
every redistricting cycle since 1970, Texas has been found to have violated the VRA with racially

413 Texas, 888 F. Supp. 2d at 141 (emphasis added) (citing Reno v. Bossier Parish Sch. Bd., 528 U.S. 320, 324
(2000)).

414 1d. at 144,

415 Patin, The Voting Rights Act at 50, supra note 206, at 8.

416 Reilly, Harsh Texas Voter ID Law, supra note 206; see also Patin, The Voting Rights Act at 50, supra note 206.
417 Mary Kate Sexton, Identity Crisis: Veasey v. Abbott and the Unconstitutionality of Texas Voter ID Law SB14, 37
B.C.J.L. & Soc. JusT. E. Supp. 75, 79 (2016), http://lawdigitalcommons.bc.edu/jlsj/vol37/iss3/7.

413 1d. at 80.

419 Veasey, 71 F. Supp. 3d at 633, affirmed in part, reversed in part, and vacated in part by Veasey, 830 F.3d 216.
420 1d. at 707 (where SB 14 was preliminarily enjoined on the basis of likelihood of success on the merits for
intentional discrimination and with regard to Section 2’s prohibition of discriminatory effects, but this was stayed
upon appeal, Veasey, 769 F.3d at 896, and the motion to vacate the stay was denied, Veasey, 135 S. Ct. 9).

21 Veasey, 71 F. Supp. 3d at 633-37 (discussing expert testimony regarding Texas’ all-white primaries, literacy
tests, poll taxes, voter purging, and redistricting).

42252 U.S.C. § 10301(b).

42352 U.S.C. § 10304(a).
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gerrymandered districts.”*** The court also found that in Texas, even intimidation at the polls was
ongoing and continued to impact minority voters.*?> After testimony from numerous expert and
lay witnesses, the trial court made its decision on the merits, and found that:

[T]he record as a whole (including the relative scarcity of incidences of in-person
voter impersonation fraud, the fact that SB 14 addresses no other type of voter
fraud, the anti-immigration and anti-Hispanic sentiment permeating the 2011
legislative session, and the legislators’ knowledge that SB 14 would clearly impact
minorities disproportionately and likely disenfranchise them) shows that SB 14 was
racially motivated.*¢

However, without preclearance and with the time and complexity of Section 2 litigation,
implementation of SB 14 was not blocked until 2016.%?” The Fifth Circuit Court of Appeals also
held that despite its finding of discriminatory intent, the State of Texas would not be subject to the
alternative remedy of judicial preclearance under Section 3 of the VRA.**® Also, a subsequent,
July 2016 en banc decision of the entire Fifth Circuit affirmed the discriminatory results ruling
regarding SB 14 but remanded the discriminatory intent ruling for further consideration by the
lower court,*” while also ordering the federal district court to fashion an appropriate interim
remedy before the November 2016 election.**° It stated that:

[A]ny new law would present a new circumstance not addressed here. Such a new
law may cure the deficiencies addressed in this opinion. Neither our ruling here nor
any ruling of the district court on remand should prevent the Legislature from acting

424 Veasey, 71 F. Supp. 3d at 636 (internal citations omitted).
425 The court found that:

Minorities continue to have to overcome fear and intimidation when they vote. Reverend Johnson testified that
there are still Anglos at the polls who demand that minority voters identify themselves, telling them that if they
have ever gone to jail, they will go to prison if they vote. Additionally, there are poll watchers who dress in law
enforcement-style clothing for an intimidating effect. State Representative Ana Hernandez-Luna testified that a
city in her district, Pasadena, recently made two city council seats into at-large seats in order to dilute the
Hispanic vote and representation. Id. at 636-37 (internal citations omitted).

426 Id. at 659 (internal citations omitted).

7 Veasey v. Abbott, 796 F.3d 487 (5th Cir. 2016) (holding that SB 14 was intentionally racially discriminatory, and
sending the case back to the district court to determine the proper remedies), affirmed in part, reversed in part, and
vacated in part by Veasey, 830 F.3d 216 (5th Cir. 2016) (en banc); in Aug. 2016 the parties then agreed to an interim
remedy for the 2016 election, which the court accepted, and in May 2017, Texas amended SB 14 and introduced SB
5, which “essentially mirror[ed]” that interim remedy and provided for new exceptions to the strict voter ID bill,
including a “reasonable impediment procedure” and an expansion of the list of acceptable identifications (Veasey v.
Abbott, 888 F.3d 792, 804 (5th Cir. 2018)).

42 Veasey v. Abbott, 888 F.3d 792, 804 (5th Cir. 2018).

429 Veasey, 830 F.3d at 265. En banc is way to ask for reconsideration of a ruling by only several judges. See En
banc, Law.com, https://dictionary.law.com/Default.aspx?selected=625 (last accessed June 14, 2018) (en banc is
way to ask for reconsideration of a ruling by only several judges).

40 Veasey, 830 F.3d at 271.
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to ameliorate the issues raised in this opinion. Any concerns about a new bill would
be the subject of a new appeal for another day.**!

After this order, the two parties agreed to an amended version of Texas’ strict photo ID law that
provided exceptions for voters with “reasonable impediments” to getting current, state-issued
photo ID, which was accepted by the court.*> Implementation of the strict photo ID law (SB 14)
was then finally blocked in 2016.43*

Under the new Administration, in February 2017, DOJ withdrew its discriminatory intent claim,
based in part on the parties’ agreement to an interim remedy providing for “reasonable
impediment” exceptions to the strict voter ID rules, and Texas’ plan to enact substantively the
same provisions that the parties had agreed to.*** In May 2017, Texas enacted an amended voter
ID law (SB 5) with these exceptions to the strict photo ID rules.**

In August 2017, the federal district court ruled that SB 5 does not ameliorate the discriminatory
aspects of SB 14 but rather “perpetuates” them, and permanently prohibited Texas from enforcing

41 Jd. (emphasis added).

432 Veasey v. Abbott, 265 F. Supp. 3d 684, 687 (S.D. Tex. 2017).

433 Veasey, 796 F.3d at 493 (holding that SB 14 was intentionally racially discriminatory, and sending the case back
down to the district court to determine the proper remedies), affirmed in part, reversed in part, and vacated in part
by Veasey, 830 F.3d 216; in Aug. 2016 parties then agreed to an interim remedy for the 2016 election, which the
court accepted, and in May 2017, Texas amended SB 14 and introduced SB 5, which “essentially mirror[ed]” that
interim remedy and provided for new exceptions to the strict voter ID bill, including a “reasonable impediment
procedure” and an expansion of the list of acceptable identifications. Veasey, 888 F.3d 792, 804.

434 See United States’s Motion for Voluntary Dismissal of Discriminatory Purpose Claim without Prejudice, Veasey
v. Abbott, 2017 WL 3670954 (S.D. Tex. 2017). Despite granting the DOJ’s Motion for Voluntary Dismissal because
it was unopposed, the district court noted that:

It is well-settled that new legislation does not ipso facto eliminate the discriminatory intent behind
older legislation and moot a dispute regarding the violation of law. Hunter v. Underwood, 471 U.S.
222,232-33, 105 S.Ct. 1916, 85 L.Ed.2d 222 (1985) (events over 80 years to change the terms of the
law do not eliminate its original discriminatory intent); Miss. State Chapter, Operation Push, Inc. v.
Mabus, 932 F.2d 400, 408-09 (5th Cir. 1991) (each bill must be evaluated on its own terms for
discriminatory purpose); N.C. State Conference of NAACP v. McCrory, 831 F.3d 204, 240 (4th Cir.
2016) (reasonable impediment amendment does not eliminate all lingering effects of law that was
discriminatory when passed); Perez v. Texas, 970 F.Supp.2d 593, 603 (W.D. Tex. 2013) (claims of
intentional discrimination in connection with legislation are not mooted by subsequent legislation so
long as requested relief is available for purposeful discrimination); Perez v. Abbott, 253 F.Supp.3d
864, 872 (W.D. Tex.) (finding intentional discrimination claims not moot so long as relief was
available to remedy the associated harm, even if remedy for discriminatory effects claim was mooted
by later legislation).

Veasey v. Abbott, 248 F. Supp. 3d 833, 835 (S.D. Tex. 2017).

435 This “reasonable impediment” exception is available if a voter could not reasonably obtain the necessary ID due
to one of seven given reasons: (1) lack of transportation, (2) lack of birth certificate or other documents needed to
obtain acceptable form of photo ID, (3) work schedule, (4) lost or stolen identification, (5) disability or illness, (6)
family responsibilities, or (7) acceptable form of photo ID applied for but not received. See Texas Senate Bill 5,
supra note 321.
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both SB 14 and SB 5.%%¢ The district court therefore found that SB 5 violated Section 2 of the VRA
as well as the U.S. Constitution, and permanently enjoined its enforcement.*’” But the federal
district court’s ruling was overturned by a 2-1 vote of the Fifth Circuit in April 2018,**® reversing
the ruling that SB 5 was tainted with intentional discrimination.*** As of June 25, 2018, five years
after the Shelby County decision, SB 5 is still subject to potential litigation regarding whether it
should be invalidated as the fruit of intentional discrimination, or permitted unless ongoing
discriminatory effect can be proven.**’ As of this writing, SB 5 was in effect during the March
2018 federal primary,**! and will continue to be in effect in the 2018 federal elections in Texas.***

Absent Section 5, it has taken several elections and years of litigation, which likely is not over as
of the writing of this report, to determine which aspects of Texas’ post-Shelby County voter 1D
law discriminated against minority voters.

Relevant Testimony and Ongoing Voting Rights Issues in Texas

During the February 2 national briefing, the Commission heard extensive testimony from various
experts about the voter ID litigation in Texas. NAACP Legal Defense Fund (LDF) President and

436 Veasey, 265 F. Supp. 3d at 697-98, affirmed in part, reversed in part, and vacated in part by Veasey, 888 F.3d at
796. The district court also left open the possibility of imposing the additional VRA remedy of Section 3(c)
preclearance. Id. at 700.

47 1d. at 688-89. See also Derrick Robinson, Victory for Voters: Judge Rules New Texas Voter ID Law is Still
Discriminatory and Doesn’t Fix Damage Caused by 2011 Law, LAWYERS” COMMITTEE FOR CIVIL RIGHTS UNDER
LAW (Aug. 23, 2017), https://lawyerscommittee.org/2017/08/victory-voters-judge-rules-new-texas-voter-id-law-
still-discriminatory-doesnt-fix-damage-caused-2011-law/.

438 Veasey, 888 F.3d at 796 (“Nothing we conclude today disposes of any potential challenges to SB 5 in the

future. Plaintiffs may file a new lawsuit, and bear the burden of proof, if the promise of the law to remedy disparate
impact on indigent minority voters is not fulfilled. They did not challenge SB 14, for instance, for several years after
its effective date. As a remedy for the deficiencies found by this court in Veasey II, however, there is no evidentiary
or legal basis for rejecting SB 5, and the district court was bound not to take the drastic step of enjoining it. Further,
because SB 5 constitutes an effective remedy for the only deficiencies testified to in SB 14, and it essentially mirrors
an agreed interim order for the same purpose, the State has acted promptly following this court's mandate, and there
is no equitable basis for subjecting Texas to ongoing federal election scrutiny under Section 3(c).”) (internal
citations omitted).

439 The Fifth Circuit remanded the case to the district court, which issued its judgment in accordance. Veasey v.
Abbott, No. 2:13-CV-193 (S.D. Tex., June 19, 2018).

40 See, e.g., Manny Fernandez, Texas’ Voter ID Law Does Not Discriminate and Can Stand, Appeals Court Rules,
N.Y. TIMES (April 27, 2018), https://www.nytimes.com/2018/04/27/us/texas-voter-id.html (also noting that an
appeal from the 3-judge court’s ruling that SB 5 was not prohibited as the fruit of intentional discrimination by the
Plaintiffs to the full Fifth Circuit or the Supreme Court “seems likely”); see also Veasey, 888 F.3d at 804-05 (Justice
Jones’ discussion of potential new case in which disparate impact evidence may be developed (for a Section 2 claim
based in discriminatory results)). The staff-generated portion of this report was adopted by the Commission on June
25, 2018. Subsequent developments are therefore not reported here.

41 See, e.g., Alexa Ura, What to Expect in Texas’ Voting Rights Court Fights in 2018, TEX. TRIB. (Jan. 3, 2018),
https://www.texastribune.org/2018/01/03/what-expect-texas-voting-rights-court-fights-2018/; see also Texas Sec’y
of State, Important Election Dates, SOS.STATE.TX, https://www.sos.state.tx.us/elections/voter/2018-important-
election-dates.shtml (last accessed July 26, 2018).

42 See, e.g., Texas Sec’y of State, What Kind of Identification is Required to Vote in Person?, VOTETEXAS.GOV,
www.votetexas.gov/faq (last accessed June 24, 2018).
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Director Counsel Sherrilyn Ifill testified that while the Texas voter ID litigation has been pending,
Texas elected a U.S. Senator in 2014, all 36 members of the Texas delegation to the U.S. House
of Representatives, Governor, Lieutenant Governor, Attorney General, Controller, various
statewide Commissioners, four Justices of the Texas Supreme Court, candidates for special
election in the state Senate, state boards of education, 16 state senators, all 150 members of the
state House, over 175 district judges, and over 75 district attorneys.*** In the meantime, Texas’
strict voter ID law (SB 14) was found to be discriminatory in both intent and effect, in violation of
the U.S. Constitution and Section 2 of the VRA. SB 14 had been blocked by preclearance, and but
for the Shelby County decision, it would not have been implemented.***

In reflecting on the process of Section 2 litigation in Texas following the Shelby County decision,
former DOJ Voting Section Historian Peyton McCrary remarked that it is “slow, time-intensive,
[and] it ties up precious resources” and can take years to work its way through the courts.**>* ACLU
Voting Rights Project Director Dale Ho stated that Section 2 litigation is like “a ray of light,” but
he believes that litigation is inherently not fast enough to keep up with the discriminatory voting
provisions enacted in Texas and around the country.**¢ Ho noted that it will be difficult to not only
prosecute Section 2 cases in a timely matter, but also to have the resources to bring such complex
litigation in the first place. He added that the ACLU alone has brought more Section 2 cases than
the DOJ, and the current administration is shifting gears away from a focus on voting rights.**’
Justin Levitt, former Deputy Assistant Attorney General for Civil Rights in the DOJ, stated in his
written testimony that “the Federal Judicial Center determined that of 63 different forms of
litigation, voting rights cases are the sixth most cumbersome for the courts: more cumbersome
than an antitrust case, and nearly twice as cumbersome as a murder trial.”**3

Levitt also offered his views that since the Supreme Court’s 2006 ruling about Texas in LULAC v.
Perry, recognizing indicia of ongoing intentional discrimination in voting,** “[w]hen it comes to
racial misconduct, Texas has unfortunately proven themselves to be an unrepentant recidivist....

43 Briefing Transcript, supra note 234, at 90 (statement by Sherrilyn Ifill).

44452 U.S.C. § 10304(a) (requirement that any alterations in voting procedures be approved through preclearance by
the Attorney General or a federal court, before they may be implemented).

45 Dr. Peyton McCrary, George Wash. U. L. Sch., Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2,
2018 at 12 [hereinafter McCrary, Written Testimony].

446 Dale Ho, Director, Voting Rights Project, American Civil Liberties Union, Written Testimony for the U.S.
Comm’n on Civil Rights, Feb. 2, 2018 at 12 [hereinafter Ho, Written Testimony]; see also Briefing Transcript,
supra note 234 at 96-97 (statement by Sherrilyn Ifill) (Ifill also notes that the recent voting litigation in Texas has
established that Section 2 litigation takes too long and in the meantime, harm is being done to minority
communities).

“ g

448 Levitt, Written Testimony, supra note 304, at 8 (citing Federal Judicial Center, 2003-2004 District Court Case-
Weighting Study: Final Report to the Subcommittee on Judicial Statistics of the Committee on Judicial Resources of
the Judicial Conference of the United States (2005), https://www.fjc.gov/sites/default/files/2012/CaseWts0.pdf).

49 League of United Latin Am. Citizens, 548 U.S. at 440-41.
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the same legislature passed a restrictive ID law also found to be intentionally discriminatory.”**°
He also believes that if preclearance still existed it would have blocked Texas’ voter ID law.*!

Mexican American Legal Defense and Educational Fund (MALDEF) Litigation Director Nina
Perales testified about repeated, successful lawsuits against voting rights violations in Texas,
particularly regarding discriminatory redistricting.**> Perales pointed out that while the Latino
population and Latino political participation have grown in Texas, the state has been intransigent
and continued to enact redistricting plans every decade that are found to be discriminatory.*>3 Jerry
Vattamala, Director of the Democracy Program at the Asian American Legal Defense and
Education Fund (AALDEF), also testified about recent violations of Section 208 of the VRA,
limiting the rights of Asian voters to receive required language assistance in Texas until litigation
forced the state to change its law.*>*

Several voting rights experts commented on DOJ’s switching positions in the Texas voter ID
litigation, with remarks of disappointment and serious qualms about the future of the Justice
Department’s voting rights enforcement efforts. Vanita Gupta, the former head of the Civil Rights
Division and current President and CEO of the Leadership Conference on Civil and Human Rights,
stated that it was “really troubling” that this decision reversed a position that DOJ lawyers had
been pursuing for years.*> In her written testimony to the Commission, she characterized the
DOJ’s change of position as “embracing a vote suppression agenda,”*® with “wholesale
programmatic shifts**” evidenced in DOJ actions in the North Carolina, Ohio, and Texas cases.**®
Justin Levitt, Ezra Rosenberg, Dale Ho, Peyton McCrary, Sherrilyn Ifill, Gerry Hebert, Lorraine
Minnite, and Nina Perales—who all provided expert testimony at the Commission’s briefing—
also critiqued the DOJ switching positions in the Texas voter ID.*”

40 Briefing Transcript, supra note 234, at 36 (statement by Justin Levitt).

SUd. at 15.

42 Briefing Transcript, supra note 234, at 92-93 (statement by Nina Perales, Vice Pres. of Litigation, Mexican
American Legal Defense and Educational Fund (MALDEF)).

453 Nina Perales, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 at 2-3 [hereinafter Perales,
Written Testimony]; see also League of United Latin Am. Citizens, 548 U.S. 399; see also Perez v. Abbott, 253 F.
Supp. 3d 864 (W.D. Tex. 2017) (Congressional maps); see also Perez v. Abbott, 274 F. Supp. 3d 624 (W.D. Tex.
2017) (state legislative maps); see also Benavidez v. Irving Indep. Sch. Dist., 2014 WL 4055366 (N.D. Tex. 2014);
see also Beaumont Indep. Sch. Dist. v. United States, 944 F. Supp. 2d 23 (D.D.C. 2013); see also Patino, 230 F.
Supp. 3d 667 (granting 3(c) remedy).

454 Briefing Transcript, supra note 234, at 181-82 (statement by Jerry Vattamala, Director of Testimony, Asian
American Legal Defense and Education Fund (AALDEF)); see also Jerry Vattamala, Written Statement for the U.S.
Comm’n on Civil Rights, Feb. 2, 2018, at 9 [hereinafter Vattamala, Written Testimony] (discussing the case of
Organization of Chinese Americans v. Texas brought to enforce Section 208 of the VRA).

455 g

436 Vanita Gupta, Pres. and CEO, Leadership Conference on Civil and Human Rights, Written Testimony for the
U.S. Comm’n on Civil Rights, Feb. 2, 2018, at 3 [hereinafter Gupta, Written Testimony].

$71d. at 6.

48 1d. at 3-6.

49 Briefing Transcript, supra note 234, at 26, 78, 109, 212 and 219.
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On March 18, 2018, in a briefing held by the Texas SAC to the Commission, Assistant Professor
of Law at the University of Houston Teddy Rave declared the importance of running election
decisions through preclearance as an “additional institution” would not have partisan interests.**
He noted that when preclearance was established by the DOJ, it served as an “external check” on
partisan decisions and helped ensure that legislation was not enacted if it was created with the goal
of assuming a partisan advantage. Rave noted that the DOJ is “not beholden to the same interests
as local election officials” which allowed preclearance to succeed, when it was enforced before
Shelby County. At the same briefing, AALDEF’s Jerry Vattamala pointed out the recent lack of
enforcement of voting rights by the DOJ, and stressed the utmost importance of the Department’s
role in monitoring elections.*®!

Not Just a North Carolina and Texas Problem

At least 23 states have enacted newly restrictive statewide voter laws since the Shelby County
decision.*®? The findings of federal courts show that North Carolina’s HB 589, Texas’ SB 14, and
similar electoral changes have violated Section 2 of the VRA and negatively impact minority
voters.*%3

In the following chapter, the Commission reviews the main types of changes in voting procedures
that impact minority voters and are relevant to federal VRA enforcement, from the 2006 VRA
Reauthorization to the present.

460 Teddy Rave, Assist Prof. of Law, Univ. of Houston, Tex. Advisory Committee to the U.S. Comm’n on Civil
Rights, Mar. 13, 2018 at 22-30 [hereinafter Houston Meeting).

461 Jerry Vattamala, Houston Meeting, at 97.

462 Barber, Written Testimony, supra note 392, at 1. According to the Brennan Center, since 2010, 23 have passed
new restrictions on voting. In addition, 13 have more restrictive voter ID laws, 11 introduced stricter rules for voter
registration, 6 cut back on early voting days and hours, and 3 made it harder for persons with past felony convictions
to vote. See also The Brennan Cent. for Justice, New Voting Restrictions in America, THE BRENNAN CENT. FOR
JUSTICE, https://www.brennancenter.org/new-voting-restrictions-america (last accessed July 26, 2018) [hereinafter
Brennan, New Voting Restrictions in Americal.

463 See Chapter 4, Table 12 at note 1322, infra (listing and citing 23 successful Section 2 cases in the post-Shelby
County era).
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CHAPTER 3: RECENT CHANGES IN VOTING LAWS AND
PROCEDURES THAT IMPACT MINORITY VOTERS

This chapter examines some of the main changes in voting laws and procedures from the time of
the 2006 Reauthorization of the Voting Rights Act (VRA) until the present, providing an analysis
of the impact of these measures on minority voters. When relevant, this chapter discusses litigation
and other actions brought to address VRA issues, and the results of those methods. The analysis
herein focuses at the state and local level, and includes information about relevant proceedings of
the Commission’s SACs.

Chapter 3 begins by examining voter ID laws and their impact on minority voters. It then
documents and evaluates various arguments about voter fraud that have been used to justify voter
ID laws and other measures discussed in this chapter. This chapter then examines the impact on
minority voters of recent state rules requiring documentary proof of citizenship for voter
registration, challenges of voters on the rolls, and removal or purges of voters from the voter
registration list. The impact of recent cuts to early voting are also documented. Finally, this chapter
discusses various polling place and accessibility issues, including moving or closing polling
places, language access issues, and accessibility for voters with disabilities. Appendix E
summarizes the overall results in a table showing where potentially discriminatory issues have
occurred across the nation, in a state-by-state chart. Research shows that in the 15 formerly covered
states, there were an average of at least two potentially discriminatory voting changes per state
during the time period studied in this report. In comparison, there was an average of less than one
potentially discriminatory voting change per state in the 35 states that were not formerly covered.
In total, 55.4 percent of the potentially discriminatory voting changes occurred in the 15 formerly
covered states, while 44.6 percent occurred in other states.

Voter Identification Laws

Voter identification (ID) laws that require eligible voters to present identification when casting a
ballot are a highly debated and contested issue in state legislatures and courtrooms throughout the
United States. This section illustrates the various types of voter ID laws and which states have
enacted them. It briefly discusses relevant federal legal background, then summarizes the status of
voter ID laws in the states (from 2006 to the present). The Commission then examines further
detail about whether and how voter ID laws have a discriminatory impact on minority voters. As
will be discussed below, federal court decisions as well as current, available data show that
different types of voter ID laws enacted by different states have different levels of discriminatory
impact, ranging from those that federal courts have found to be racially discriminatory and in
violation of the VRA, to those that may have negligible impact.
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Data regarding the various types of voter ID laws are found in the following graph and map:

Figure 4: Type of Voter Identification Law in U.S. States, 2000-2016
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464 Nat’l. Conf. of State Legislators (NCSL), History of Voter ID, http://www.ncsl.org/research/elections-and-
campaigns/voter-id-history.aspx (last accessed July 26, 2018) [hereinafter NCSL, History of Voter ID]. NCSL
documented that these states adopted four types of voter ID laws. These are: strict photo ID laws (government-
issued photo IDs are required to vote), non-strict photo ID laws (photo IDs are not required, but requested before
voting), strict non-photo ID laws (non-photo IDs are required to vote), and non-strict non-photo ID laws (non-photo
IDs are requested before voting). NCSL adds that strict voter ID laws are also characterized by the inability of
voters without ID to have even provisional ballots counted, unless the person presents appropriate ID within several
days after Election Day. /d.
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Figure 5: Voter Identification Laws in Effect in 2018

Strict Photo 1D Strict Non-Fhoto ID Photo 1D requested ID requested; photo  No document
not required required to vote

(AS JGU MPITPR Jf V1

Source: National Conference of State Legislatures*®®
Legal Background

Voter ID laws were not prominent until the late 20th century.**® Prior to the 1965 VRA, poll
workers sometimes required other voters or poll workers to “vouch” for the voter’s identity or
qualifications.*®” This practice was used in such a racially discriminatory manner in some
jurisdictions, particularly in the South, that the 1965 VRA legislated a permanent, nationwide ban

465 Wendy Underhill, Voter Identification Requirements, NCSL (May 15, 2018),
http://www.ncsl.org/research/elections-and-campaigns/voter-id.aspx [Aereinafter Underhill, Voter ID
Requirements].

466 NCSL, History of Voter ID, supra note 464.

467 Voting Rights Act of 1965, Pub. L. 89-110, § 4(c) (codified as amended at 52 U.S.C. § 10303(c)),
http://library.clerk.house.gov/reference-files/PPL._VotingRightsAct 1965.pdf (prohibited tests and devices as
prerequisites to voting or registration included any requirement that a person “prove his qualification by the voucher
of registered voters or members of any other class.”); see also NAACP LDF, Jim Crow Era Voucher Laws “Have
No Place in Modern Day Alabama,” NAACP LDF (May 29, 2014), http://www.naacpldf.org/press-release/naacp-
legal-defense-fund-calls-state-alabama-stop-using-discriminatory-voucher-test; see also U.S. COMM’N ON CIVIL
RIGHTS VOTING 1961, supra note 62, at 26, 50, 53 (displaying evidence of this practice of requiring someone to
vouch for a potential voter’s identity or qualifications).
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on vouchers.**® Between this time and 2008, states verified the identity of voters through a variety
of other formal and informal methods. In 2008, the Supreme Court summarized these methods:

States employ different methods of identifying eligible voters at the polls. Some merely
check off the names of registered voters who identify themselves; others require voters to
present registration cards or other documentation before they can vote; some require voters
to sign their names so their signatures can be compared with those on file; and in recent
years an increasing number of states have relied primarily on photo identification.**

In addition, state and federal law include criminal penalties for impersonating another voter.*’°
The VRA itself provides criminal penalties, including fines of $10,000 and 5 years’ imprisonment,
for voting twice.*’!

The first law requiring voters to show identification at the polls was passed in South Carolina in
1950, followed by four other states—Hawaii (1970), Texas (1971), Florida (1977), and Alaska
(1980)—that all passed laws.*’*> Throughout the next several decades, several more states began
considering voter ID laws and by the 2000 election, 14 states passed voter ID laws.*”* Since the
2000 Presidential Election, the number of state voter ID laws has been on the rise.*’* After the
recount in Florida that changed the initial results of the 2000 election, Congress enacted the Help
America Vote Act (HAVA).*”> In addition to other reforms, HAVA included a new federal law
requirement that every person who registers to vote must either present identification at that time,
or at the polls, if the person is a first-time registrant in that jurisdiction.*’® The types of ID that
HAVA considers acceptable are: a current driver’s license or state ID card, or a “current utility
bill, bank statement, government check, paycheck, or other government document that shows the
name and address of the voter.”*”” HAVA also includes a provision for “fail-safe voting” if the

468 Id ; see also Voting Rights Act of 1965, Pub. L. 89-110, § 4(c) (codified as amended at 52 U.S.C. § 10303(c)).
49 Crawford v. Marion Cty., 553 U.S. 181, 197 (2008).

470 U.S. Dep’t of Justice, Federal Prosecution of Election Offenses, DEPT. OF JUSTICE 26 (7th Edition, May 2007)
https://www.justice.gov/sites/default/files/criminal/legacy/2013/09/30/electbook-rvs0807.pdf (According to the
Justice Department, this can occur when “Voting in federal elections for individuals who do not personally
participate in, and assent to, the voting act attributed to them, or impersonating voters or casting ballots in the names
of voters who do not vote in federal elections (42 U.S.C. §§ 1973i(c), 1973i(e), 1973gg-10(2).”). See also Thomas J.
Baldino & Kyle L. Kreider, Of the People, by the People, For the People: A Documentary Record of Voting Rights
and Electoral Reform 631 (2010) (Santa Barbara, Calif.: Greenwood); The Heritage Foundation, Voter Fraud Cases,
THE HERITAGE FOUNDATION, https://www.heritage.org/voterfraud (last accessed Aug. 2, 2018) [hereinafier
Heritage, Voter Fraud Cases] (noting their database of 1,132 “proven instances of voter fraud” from 1979 to 2018).
47152 U.S.C. § 10307(e).

412 NCSL, History of Voter ID, supra note 464.

473 1d.

474 [d

475 Help America Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 1666 (codified as amended in scattered sections
of 32 U.S.C., 56 U.S.C.), https://www.eac.gov/assets/1/6/HAVA41.PDF; see also 2000 and 2001 USCCR voting
investigations discussed in Appendix A.

476 52 U.S.C. § 21083(b) (also stating that the State shall implement these requirements “in a uniform and
nondiscriminatory manner’).

47752 U.S.C. § 21083(b)(2)(A)()(II).
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voter does not bring ID to the polls, by providing for provisional ballots, which are special ballots
election administrators must offer to voters who believe they are eligible but are rejected at the
polls due to state or local rules, after which administrators must notify voters as to whether their
vote was counted.*’® HAVA, however, does not require states to count provisional ballots. 47
Using the definitions of the National Conference of State Legislatures, HAVA therefore includes
a “non-strict voter ID rule.”*° However, HAVA also permits states to adapt their own, more
restrictive or strict voter ID rules.*8!

47852 U.S.C. § 21083(b)(2)(B).

47952 U.S.C. §§ 21082(a), 21085 (leaving method of implementation to the states). See, e.g., Nat’l. Conf. of State
Legislators, Provisional Ballots: What are the Reasons for Rejecting/Accepting a Provisional Ballot?, NCSL (June
19, 2015) http://www.ncsl.org/research/elections-and-campaigns/provisional-ballots.aspx#Accept/Reject (discussing
widely varying state laws on whether provisional ballots are counted).

480 NCSL, History of Voter ID, supra note 464; 52 U.S.C. § 21083(a)(5)(i) (stating HAVA’s ID requirements as a
minimum. “Except as provided in clause (ii), notwithstanding any other provision of law, an application for voter
registration for an election for Federal office may not be accepted or processed by a State unless the application
includes [a drivers’ license or the last 4 digits of the applicant’s social security number, which will then be verified
through presentation of ID when they vote].”) The voter registration verification requirements under 52 U.S.C.
§21083(b) of the statute include the following:

(5) VERIFICATION OF VOTER REGISTRATION INFORMATION
(A) Requiring provision of certain information by applicants

(1) In general Except as provided in clause (ii), notwithstanding any other provision
of law, an application for voter registration for an election for Federal office
may not be accepted or processed by a State unless the application includes—

) in the case of an applicant who has been issued a current and valid driver’s license, the
applicant’s driver’s license number; or
(I1) in the case of any other applicant (other than an applicant to whom clause (ii) applies), the last

4 digits of the applicant’s social security number.

(i1) Special rule for applicants without driver’s license or social security number:

If an applicant for voter registration for an election for Federal office has not been issued a
current and valid driver’s license or a social security number, the State shall assign the applicant a
number which will serve to identify the applicant for voter registration purposes. To the extent
that the State has a computerized list in effect under this subsection and the list assigns unique
identifying numbers to registrants, the number assigned under this clause shall be the unique
identifying number assigned under the list.

(iii) Determination of validity of numbers provided:

The State shall determine whether the information provided by an individual is sufficient to meet
the requirements of this subparagraph, in accordance with State law.

48152 U.S.C. § 21083(b)(5)(A)(II)(iii); see also 52 U.S.C. §§ 21082(a), 21085 (leaving decision of whether to count
provisional ballots without ID to the states).
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https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=52-USC-80204913-1145907188&term_occur=217&term_src=title:52:subtitle:II:chapter:209:subchapter:III:part:A:section:21083
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=52-USC-80204913-1145907188&term_occur=218&term_src=title:52:subtitle:II:chapter:209:subchapter:III:part:A:section:21083
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=52-USC-80204913-1145907188&term_occur=219&term_src=title:52:subtitle:II:chapter:209:subchapter:III:part:A:section:21083
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=52-USC-80204913-1145907188&term_occur=220&term_src=title:52:subtitle:II:chapter:209:subchapter:III:part:A:section:21083
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From 2000 to 2016, 34 states adopted various forms of new voter ID laws,*s? which are analyzed
further below.

Post-2006 VRA Reauthorization and Post-Shelby County Voter ID Litigation

Indiana adopted the nation’s first voter ID law that required voters to show an unexpired, state-
issued photo ID, with their current name and address, at the polls in order to vote.*®3 Indiana’s law
is not an entirely strict photo ID law,*** because it does not apply at all for absentee voters, persons
voting at licensed care facilities, or voters with religious objections.*®> Additionally, indigent
voters may sign an affidavit permitting them to vote after procuring a free photo ID card at the
state Bureau of Motor Vehicles.**¢ Indiana’s photo ID law was immediately challenged and the
case rose to the Supreme Court. In 2008, in Crawford v. Marion County Election Board, the Court
held that Indiana’s law requiring photo identification when casting a ballot did not violate the 14"
Amendment of the U.S. Constitution.**’

In deciding Crawford, the Court reasoned that in prior constitutional cases, it did not apply “any
‘litmus test’ that would neatly separate valid from invalid restrictions” on the right to vote, and
that “a court must identify and evaluate the interests put forward by the State as justifications for
the burden imposed by its rule, and then make the ‘hard judgment’ that our adversary system
demands.”**® This balancing test, evaluating state interests versus the burden on voters, impacts
how challenges to voter ID laws have been decided since Crawford, even under VRA claims.**’

482 Underhill, Voter ID Requirements, supra note 465.

483 S. Enrolled Act (SEA) 483, §1, 114th Leg., Ist Sess. (Ind. 2005),
http://www.in.gov/legislative/bills/2005/SE/SE0483.1.html [Aereinafter SEA 483] (requiring that in order to cast a
ballot, voters must show proof of identification as follows:

“‘Proof of identification’ refers to a document that satisfies all the following:

(1) The document shows the name of the individual to whom the document was issued, and the name conforms to
the name in the individual's voter registration record.

(2) The document shows a photograph of the individual to whom the document was issued.

(3) The document includes an expiration date, and the document (i) is not expired; or (ii) expired after the date of
the most recent general election.

(4) The document was issued by the United States or the state of Indiana.”)

484 Id.; Cf. NCSL, History of Voter ID (with definitions of types of voter ID laws), supra note 464.

485 SEA 483, supra note 483.

486 1d.

7 Crawford, 553 U.S. at 202-04.

488 Id. at 189-90 (citing Anderson v. Celebrezze, 460 U.S. 780 (1983)) (plurality opinion of Justices Stevens,
Roberts, and Kennedy, who were joined by Justices Scalia, Thomas, and Alito in a concurring opinion) and at 200
(resulting in a 6-3 majority holding that Indiana’s photo ID law was constitutional).

B9 See, e.g., Frank v. Walker, 768 F.3d 744, 748 (7th Cir. 2014), cert. denied 135 S. Ct. 1551 (2015); Frank v.
Walker 11, 819 F.3d. 384, 386-87 (7th Cir. 2014); but see McCrory, 831 F.3d at 235 (distinguishing Crawford’s
balancing test in case of voter ID by stating that “at least in part, race motivated the North Carolina legislature. Thus,
we do not ask whether the State has an interest in preventing voter fraud—it does—or whether a photo ID
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In Crawford, the Court agreed that the following three interests put forth by the state were
compelling: modernizing election administration, preventing voter fraud, and “safeguarding voter
confidence.”*° Despite the lack of specific evidence of in-person voter fraud, which the Court
noted is the only type of voter fraud that Indiana’s photo ID law would address, it found that each
of these three state interests were valid.*’! Regarding the burden on voters, the Court reasoned that
most people have a government-issued photo ID,*? and furthermore:

[J]ust as other States provide free voter registration cards, the photo identification
cards issued by Indiana’s [Bureau of Motor Vehicles (BMV)] are also free. For
most voters who need them, the inconvenience of making a trip to the BMV,
gathering the required documents, and posing for a photograph surely does not
qualify as a substantial burden on the right to vote, or even represent a significant
increase over the usual burdens of voting.**?

requirement constitutes one way to serve that interest—it may—but whether the legislature would have enacted SL
2013-381’s photo ID requirement if it had no disproportionate impact on African American voters”).

0 Crawford, 553 U.S. at 191.

1 Id. Regarding election administration, the Court took into account the legislative language of HAVA, as well as
the findings of the bipartisan Carter-Baker Commission report issued in 2005 and stating that establishing voter
identification connecting directly to a voter’s registration would enhance the integrity in elections without adding
additional costs to participation. See Commission on Federal Election Reform, Building Confidence in the U.S.
Elections 6 (September 2005); see also NCSL, History of Voter ID, supra note 464. (The Commission was chaired
by former President Jimmy Carter and former Secretary of State James A. Baker III in order to increase voter
participation and assure integrity in U.S. elections.) The Court found that this interest was valid. /d. at 193-94. (In
particular, the Court took into account this finding of the Carter-Baker Commission: “There is no evidence of
extensive fraud in U.S. elections or of multiple voting, but both occur, and it could affect the outcome of a close
election. The electoral system cannot inspire public confidence if no safeguards exist to deter or detect fraud or to
confirm the identity of voters. Photo [identification cards] currently are needed to board a plane, enter federal
buildings, and cash a check. Voting is equally important.”). Regarding voter fraud, the majority in Crawford was
very clear that: “The only kind of voter fraud that SEA 483 [Indiana’s voter ID law] addresses is in-person voter
impersonation at polling places. The record contains no evidence of any such fraud actually occurring in Indiana at
any time in its history.” Id. at 194-95. However, the Court held that even so, the state still had a general interest in
protecting election integrity. /d. And regarding voter confidence, the Crawford opinion noted that, “While that
interest is closely related to the State’s interest in preventing voter fraud, public confidence in the integrity of the
electoral process has independent significance, because it encourages citizen participation in the democratic
process.” Id. at 197.

492 1d. at 198.

493 Id. at 199. In their concurring opinion, Justices Scalia, Thomas, and Alito found the evidence presented by
opponents of Indiana’s voter ID law even more lacking and wrote that:

The lead opinion assumes petitioners’ premise that the voter-identification law “may have imposed a
special burden on” some voters, but holds that petitioners have not assembled evidence to show that
the special burden is severe enough to warrant strict scrutiny. That is true enough, but for the sake of
clarity and finality (as well as adherence to precedent), / prefer to decide these cases on the grounds
that petitioners’ premise [of voter ID laws burdening voters] is irrelevant and that the burden at issue
is minimal and justified. Id. at 204 (emphasis added).
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In their plurality (or “leading”) opinion, Justices Stevens, Roberts, and Kennedy also took into
account the weak evidentiary record in the case,*** and determined that “Indiana’s voter photo ID
law imposed only a ‘limited burden’ on voting rights that is justified by the state interest in
protecting election integrity.”**> Thus, on the factual record before it, the Court characterized
Indiana’s voter ID law as “neutral” and “nondiscriminatory.”**® Justice Kennedy’s leading opinion
simply held that, “on the basis of the record that has been made in this litigation, we cannot
conclude that the statute imposes ‘excessively burdensome requirements’ on any class of
voters.”*7

The type of legal challenge that the Crawford Court reviewed was also important. The majority in
Crawford rejected a facial challenge (i.e., a case to invalidate the entire statute), brought without
any showing of individual harm, but it left open the possibility of challenges to particular
applications of such laws (“as-applied” challenges).**® The leading opinion also cautioned that
voter ID laws might be unconstitutional in certain circumstances, if the laws could be shown to
burden particular voters.*® Yet although the Crawford opinion left open the possibility that voter
ID laws could be challenged by individual as-applied claims, these types of claims can be difficult
to bring for several reasons. First, the individual plaintiffs who would bring these claims are less
likely to have the resources needed to pursue litigation since they are also the people who are
unable to obtain a photo ID.>* Second, it is possible that some plaintiffs who were previously
rejected in their application would be granted an ID after litigation was brought, likely mooting>®!

494 Id. at 200.

495 Eric A. Fisher, R. Sam Garrett, and L. Paige Whitaker, State Voter Identification Requirements: Analysis, Legal
Issues, and Policy Considerations, 6 CONG. RESEARCH SERV., R42806 (2016),
https://fas.org/sgp/crs/misc/R42806.pdf.

46 Crawford, 553 U.S. at 203-04. The Court also noted that:

[1]f a nondiscriminatory law is supported by valid neutral justifications, those justifications should not
be disregarded simply because partisan interests may have provided one motivation for the votes of
individual legislators. The state interests identified as justifications for SEA 483 are both neutral and
sufficiently strong to require us to reject petitioners’ facial attack on the statute. The application of the
statute to the vast majority of Indiana voters is amply justified by the valid interest in protecting “the
integrity and reliability of the electoral process.” Id. at 204.

Y7 Id. at 202.

498 Id.

499 Id.; see also Richard Sobel, The High Cost of ‘Free’ Photo Voter Identification Cards, at 4, HARV. L. SCH. INST.
FOR RACE & JUSTICE (June 2014), https://today.law.harvard.edu/wp-
content/uploads/2014/06/FullReportVoterIDJune20141.pdf [hereinafter Sobel, High Cost].

300 Kathleen M. Stoughton, Note, 4 New Approach to Voter ID Challenges: Section 2 of the Voting Right Act, 81
GEO. WASH. L. REV. 292,302 (2013), http://www.gwlr.org/wp-content/uploads/2013/01/Stoughton_81_1.pdf.

301 Wex Legal Dictionary explains the doctrine of mootness as follows:

Because Federal Courts only have constitutional authority to resolve actual disputes (see Case or Controversy)
legal actions cannot be brought or continued after the matter at issue has been resolved, leaving no live dispute
for a court to resolve. In such a case, the matter is said to be “moot.” For Supreme Court decisions focusing on
mootness, see, e.g., Arizonans for Official English v. Arizona, 520 U.S. 43 (1997) and Hicklin v. Orbeck, 437
U.S. 518 (1978). Wex Legal Dictionary, Moot (Legal Information Institute, Cornell Univ.),
https://www.law.cornell.edu/wex/moot.
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out the viability of further litigation on behalf of that plaintiff.>°> Although federal courts may
recognize that the tactic of making changes in the face of litigation (as opposed to permanent,
systemic changes) is not a permanent solution to voting rights violations,’® in private litigation,
individual plaintiffs who are injured are still needed for standing, and in order to prove the case.’**
Despite these hurdles, after the Crawford decision, voter ID laws were challenged in a number of
other states in the pre- and post-Shelby County era. The research shows that in addition to the
above factors, the success of these challenges has been closely dependent upon the factual details
of each case.

Prior to Shelby County, voter ID laws had been precleared under Section 5 in Georgia (2011)°%
and South Carolina (2012), but as discussed in Chapter 2 of this report, Texas’ strict voter ID law
was not precleared (2012).°% The DOJ also objected to South Carolina’s voter ID law as
retrogressive, but it was eventually precleared by a federal court after the state added a “reasonable
impediment” exception.’®’ Specifically, the court stated that:

... South Carolina’s new law, Act R54, does not require a photo ID to vote. Rather,
under the expansive “reasonable impediment” provision in Act R54—as
authoritatively interpreted by the responsible South Carolina officials, an
interpretation on which we base our decision today—voters with the non-photo
voter registration card that sufficed to vote under pre-existing law may still vote
without a photo ID. Those voters simply must sign an affidavit at the polling place
and list the reason that they have not obtained a photo ID.>%

In contrast, Texas’ strict photo ID law (SB 14) was struck down as retrogressive in litigation under
Section 5,°% primarily because of the racially discriminatory impact of requiring photo ID in order

502 Jessica Parks, Lead Plaintiff in Pennsylvania Voter ID Case Gets Photo ID, PITTSBURGH POST-GAZETTE (Aug.
18, 2012), http://www.post-gazette.com/news/state/2012/08/18/Lead-plaintiff-in-Pennsylvania-voter-ID-case-gets-
photo-ID/stories/201208180187 (showing that 93-year-old Viviette Applewhite (lead plaintiff) was given ID after
she testified that she could not get ID needed to vote after various attempts at the Pennsylvania Department of Motor
Vehicles).

303 Puerto Rican Org. for Political Action v. Kusper, 350 F. Supp. 606, 611 (N.D. I1L. 1972).

394 See Applewhite v. Com., 2014 WL 184988, No. 330 M.D. 2012 (Pa. Commw. Ct. 2014),
https://www.clearinghouse.net/chDocs/public/VR-PA-0115-0009.pdf.

305 See, e.g., Press Release, Rome News Tribune, Secretary of State: Georgia’s Voter ID Requirement Cleared by
Feds, ROME NEWS TRIBUNE (April 4, 2011), http://www.northwestgeorgianews.com/rome/secretary-of-state-
georgia-s-voter-id-requirement-cleared-by/article_ec638578-2423-57b3-a792-e5b7eae70647.html [hereinafter
Rome News Tribune, Georgia’s Voter ID].

306 DOJ Section 5, supra note 226 (last updated Aug. 6, 2015); see also South Carolina v. United States, 898 F.
Supp. 2d 30 (D.D.C. 2012); Texas, 888 F. Supp. 2d at 144-45 (D.D.C. 2012), vacated and remanded, 49 F. Supp. 3d
27 (D.D.C 2014) (2013) (remanded based on Shelby Cty.).

307 South Carolina, 898 F. Supp. 2d at 32.

508 74,

309 See Texas, 888 F. Supp. 2d at 144-45.
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to vote, ongoing racial disparities in access to the underlying documents, and disparities in access
to the time and transportation needed to get a government-issued photo ID.>!°

As in Indiana, to mitigate some of the strict voter ID laws they have enacted, some states have
begun offering free voter IDs to registrants who lack the proper identification demanded by the
statute.’!! National Review columnist John Fund testified during the Commission’s briefing that a
free voter ID card would be like the “Freedom Cards” supported by Martin Luther King III and
former Atlanta Mayor Andrew Young, in that it would not only enable a person to vote, but also
enable the “poor and disadvantaged” people to enter “mainstream American life.”>'? Despite any
potential benefits, many opponents of voter ID laws equate these laws to the poll taxes of the Jim
Crow era. They argue that even if the ID itself is offered free of charge, there are other costs
citizens must pay in order to receive these IDs. For instance, expenses for documentation (e.g.,
birth certificate), travel, and wait times are significant—especially for low-income voters (who are
often voters of color)—and they typically range anywhere from $75 to $175.°!* According to
Professor Richard Sobel, even after being adjusted for inflation, these figures represent far greater
costs than the $1.50 poll tax outlawed by the 24™ Amendment in 1964.5'* Similarly, during the
Commission’s New Hampshire SAC briefing on voting rights, advocates commented that although
their state’s voter ID law is not strict, it still presents barriers for homeless, disabled, and elderly
voters.>!?

Table 3 summarizes the status of litigation of voter ID laws in the time period studied by the
Commission in this report. Post-2006, pre-Shelby County cases include Section 5 matters in
Georgia, South Carolina, and Texas, and a Section 2 claim in Arizona. Post-Shelby County, voter
ID laws have been challenged through litigation of Section 2 claims in Alabama, North Carolina,
Texas, Virginia, and Wisconsin; and during this time period, voter ID laws in Arkansas, Missouri,
North Dakota, Pennsylvania, and Tennessee were challenged in state courts under state
constitutional protections. State constitutional claims are included herein because due to the
complexity of Section 2 litigation, advocates are reaching for non-VRA theories to protect voting
rights.>!®

310 See Discussion and Sources cited at notes 421-26, supra.

I See Sobel, High Cost, supra note 499, at 2 (noting that many states post-Crawford began offering “free” photo
voter IDs, specifically noting Pennsylvania, South Carolina, and Texas as three states who have done such
programs).

312 John Fund, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018, at 2 [hereinafter Fund,
Written Testimony] (“The Freedom Card would eliminate some of the worst barriers to poor people participating in
our banking industry. In addition, the Freedom Card would significantly improve the integrity of the -9 employee
verification process since it would be much harder for a person applying for a job to use another worker’s card”).
313 Sobel, High Cost, supra note 499, at 2.

S 1d. at 2,30-31.

315 See Appendix D for a summary of New Hampshire State Advisory Committee (also discussing only 2
documented cases of voter fraud from 2000-2012 (0.0003 percent of all voters).

316 See, e.g., NAACP Legal Defense and Educational Fund, The Cost (in Time, Money, and Burden) of Section 2 of
the Voting Rights Act Litigation, NAACP LDF (Oct. 25, 2017),
http://www.naacpldf.org/files/case_issue/Section%202%20co0sts%2010.25.17.pdf (discussing Section 2 cases
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In the following chart, an “amended” photo ID law means that an original, strict photo ID law was
amended to include exceptions, such as the provision of free IDs or the ability for a voter to cast a
ballot without an ID based on an affidavit. The chart illustrates that VRA claims against voter ID
laws are not always successful, and that to date, success varies with whether an extensive
evidentiary record can be developed to prove discriminatory impact in a timely manner, and
whether there are exceptions to the photo ID rule.

Table 3: Results of Major Litigation Challenging Voter Identification Laws (2006-Present)

State (date of ruling(s)) Status Type of Claims

Georgia (2011)"7 Precleared under Section 5 likely based on exceptions Section 5
permitting voters to sign affidavits swearing they could
not get photo ID and vote without ID.

South Carolina (2012)°'# Precleared under Section 5 based on “reasonable Section 5
impediment” type of exceptions permitting voters to
sign affidavits swearing they could not get photo ID
and vote without ID.

Arizona (2012)°"° Ninth Circuit affirmed lower federal court’s opinion Section 2; U.S.
rejecting facial challenge (based on the limited Constitution
evidence brought in haste to try to get a preliminary
injunction).

Pennsylvania (2012 and Strict photo ID enjoined (2012) and an amended photo | State constitutional

2014)°%° ID law was struck down because even with “free ID,” | claim

the law still burdened state constitutional rights to vote
for those without state ID who would have to procure

one (2014).
Texas (2012, 2014, 2016, Strict photo ID law (SB14) struck down under Section | Section 2; U.S.
2018)°%! 5 (2012), but this was vacated 2 days after Shelby Constitution

costing millions of dollars, and that Section 2 cases take 2-5 years to resolve); see also Dale Ho, Voting Rights
Litigation After Shelby County, Mechanics and Standards in Section 2 Vote Denial Claims, 17 N.Y.U.J. LEG. &
PUB. POL’Y 675, 697-705 (2014), http://www.nyujlpp.org/wp-content/uploads/2014/11/Ho-Voting-Rights-
Litigation-After-Shelby-County-17nyujlpp675.pdf (discussing fewer Section 2 precedents and complexity of
elements in vote denial cases and need to develop new legal precedents in the wake of Shelby County).

317 See, e.g., Rome News Tribune, Georgia’s Voter ID, supra note 505.

318 South Carolina v. United States, 898 F. Supp. 2d 30 (D.D.C. 2012).

319 Gonzalez v. Arizona, 677 F.3d 383, 407 (9th Cir. 2012).

320 Applewhite v. Com., 2012 WL 3332376, No. 330 M.D. 2012 (Pa. Commw. Ct. 2012), vacated, 617 Pa. 563, 54
A.3d 1 (2012), https://www.clearinghouse.net/chDocs/public/VR-PA-0115-0001.pdf; see also Applewhite v. Com.,
2014 WL 184988, No. 330 M.D. 2012 (Pa. Commw. Ct. 2014), https://www.clearinghouse.net/chDocs/public/VR-
PA-0115-0009.pdf.

52! There are four main decisions regarding voter ID in Texas in this era: (1) Texas, 888 F. Supp. 2d at 144-45
(D.D.C. 2012), vacated and remanded, Texas v. Holder, 570 U.S. 928 (2013) (remanded on June 27, 2013, based on
Shelby County, after which the SB 14 was immediately put back into effect); (2) Veasey, 71 F. Supp. 3d at 707 (SB
14 was preliminarily enjoined on basis of likelihood of success on the merits for intentional discrimination and with
regard to Section 2’s prohibition of discriminatory effects), but this was stayed upon appeal, Veasey, 769 F.3d at
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State (date of ruling(s)) Status Type of Claims

County; then preliminarily enjoined under Section 2
(2014) and permanently enjoined as intentionally
discriminatory (2016); amended photo ID law (SB 5)
was struck down by lower court (2017), but recently
overturned by 5% Circuit panel (April 27, 2018).

Tennessee (2013, 2015)22 Strict photo ID law of 2011 upheld by state supreme 14 and 26™
court (2013); amended in 2013 to limit acceptable IDs | Amendments of
to federal or Tennessee-issued IDs only. Students sued | U.S. Constitution
alleging discrimination, particularly against out-of-state
students, but the court granted the state’s motion to
dismiss (Dec. 22, 2015).

Wisconsin (2014 and 2016)2* | Strict and amended photo ID laws struck down by Section 2; U.S.
lower federal court under Section 2; overturned by 7 Constitution
Circuit (2014); with subsequent limited success on U.S.
Constitutional claims as applied to college IDs (2016).

North Carolina (2016)°** Strict photo ID law and amended version both struck Section 2; U.S
down by Fourth Circuit due to discriminatory intent Constitution
(2014).

Virginia (2016)°% Fourth Circuit upheld lower federal court’s opinion that | Section 2; U.S.
photo ID law with significant exceptions and free ID Constitution

provisions did not present undue burden or have
discriminatory effect (2016).

898, 135 S. Ct. 9 (2014) (denying motion to vacate stay); (3) Veasey, 830 F.3d at 272 (SB 14 found to be
intentionally racially discriminatory, remanded to district court on equal protection claim and on remedies); in the
interim, Texas amended SB 14 and introduced SB 5, which provided for new exceptions to the strict voter ID bill,
including a “reasonable impediment procedure,” as well as expanding the list of acceptable identifications. SB 5 was
also found to be intentionally discriminatory in (4) Veasey v. Abbott, 248 F. Supp. 3d 833, 835-37 (S.D. Tex. 2017)
(holding that SB 5 must be invalidated as tainted fruit of intentional discrimination), but after the Fifth Circuit (en
banc) affirmed the relevant decision and remanded the remedies issue, on remand, on April 27, 2018, a three-judge
panel of the Fifth Circuit concurred to strike down the en banc ruling of the full Fifth Circuit, based on the theory
that Texas’ appeal was not moot and that SB 5 should be independently evaluated. Veasey v. Abbott, 888 F.3d 792,
795-96, 799, 2018 WL 1995517 (5th Cir. 2018). In this latest ruling, which is likely to be appealed, in the 2-1
decision, of the three judges, one ruled that the lower court’s opinion was based on inequitable remedies because SB
5 was not “tainted” by prior discrimination and that the state’s appeal was moot, /d. at 801-02, the second agreed
with overturning the permanent injunction because it was moot as the legislature should be allowed to solve
problems, /d. at 804-06, and the third judge that it was still “tainted.” Id. at 823.

322 City of Memphis v. Hargett, 414 S.W.3d 88 (Tenn. 2013). See also Nashville Student Org. Comm. v. Hargett, 155
F. Supp. 3d 749 (M.D. Tenn. 2015) (granting state’s motion to dismiss). Notably, the mayor of Memphis found a
unique way to provide access to voters, by issuing a library card that qualifies. See Brentin Mock, The Overlooked
Fight Against Voter ID in Tennessee, FACING SOUTH (Nov. 1, 2013), https://www.facingsouth.org/2013/11/the-
overlooked-fight-against-voter-id-in-tennessee.html.

23 Frank, 768 F.3d 744. But see One Wisconsin Inst. v. Walker, 186 F. Supp. 3d 958 (W.D. Wis. 2016) (state did not
have a rational basis for excluding expired college or university IDs).

524 McCrory, 831 F.3d at 236-37 (2016), cert. denied 137 S. Ct. 1399 (2017).

25 Lee v. Virginia Bd. Elections, 843 F.3d 592 (4th Cir. 2016).



https://www.facingsouth.org/2013/11/the-overlooked-fight-against-voter-id-in-tennessee.html
https://www.facingsouth.org/2013/11/the-overlooked-fight-against-voter-id-in-tennessee.html

Chapter 3: Recent Changes in Voting Laws and Procedures

State (date of ruling(s)) Status Type of Claims

North Dakota (2016)32 Preliminary injunction issued due to likelihood of Section 2; U.S. and
success under U.S. Constitutional claims, holding that state constitutions
the state could not enforce its new strict law requiring
photo ID with a current address that excluded P.O.
boxes and did not have fails-safe mechanism, which
burdened Native Americans, and required the state to
return to previous voter ID guidelines that included
affidavit option (2016); state complied.

Arkansas (2014 and 2018)°?’ | The state Supreme Court struck down a strict photo ID | State constitutional
law, holding that it violated the state’s Constitution claim

(2014); amended version also enjoined (2018) but
stayed (May 2, 2018).

Alabama (2018)2 A federal court granted Defendants” Motion to Dismiss | Section 2
claims against photo ID rule with affidavit option
(2018), but plaintiffs recently appealed.

Post-Shelby County Considerations

In the post-Shelby County era, due to the lack of preclearance in formerly covered jurisdictions,
strict and potentially discriminatory voter ID laws are implemented soon after their enactment. As
discussed above, this speedy implementation occurred within hours of the Shelby County decision
in the case of Texas, and in North Carolina, the day after.”?® Since elections occur with frequency
in the United States, post-Shelby County voter ID litigation is on an accelerated timeline. For
example, in 2014 in North Carolina, elections were held on May 6 (local school board and federal
primary, plus 12" Congressional district special election) and November 4 (local school board,
statewide ballot measure and federal general election).”*° In Texas in 2014, elections were held on
January 28 (state house special election), March 4 (primary), May 10 (state senate special election,
56 school board elections), May 13 (one school board election), May 27 (primary runoff election
date), and November 4 (federal, statewide ballot measure and 28 school board elections).”!

526 Brakebill v. Jaeger, 2016 WL 7118548, No. 1:16-CV-0008 (D.N.D. Aug. 1, 2016),
https://www.documentcloud.org/documents/3002700-North-Dakota-Ruling.html.

327 Martin v. Kohls, 444 S.W.3d 844 (Ark. 2014); see also Andrew DeMillo, Arkansas Supreme Court Says State
Can Enforce Voter ID Law, ASSOCIATED PRESS, (May 2, 2018),
https://apnews.com/656a45047efc4e9d998a61de714ad892 (discussing current and prior decisions).

328 Greater Birmingham Ministries v. Merrill, 284 F. Supp. 3d 1253 (N.D. Ala. 2018),
https://www.documentcloud.org/documents/4346593-AL-Voter-ID-Decision.html; see also Press Release, NAACP
LDF, LDF Files Notice of Appeal in Alabama Photo ID Case, NAACP LDF (Jan. 12, 2018),
http://www.naacpldf.org/press-release/ldf-files-notice-appeal-alabama-photo-id-case.

329 See Discussion and Sources cited in Chapter 2, at notes 311-12, supra.

330 Ballotpedia, North Carolina Elections, 2014, BALLOTPEDIA,
https://ballotpedia.org/North_Carolina_elections, 2014 (last accessed July 30, 2018).

331 Ballotpedia, Texas’s 2014 Elections, BALLOTPEDIA, https://ballotpedia.org/Texas_elections, 2014 (last
accessed July 30, 2018).
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Professor Michael Pitts, who has participated in and studied voting rights litigation, testified at the
Commission’s briefing that it is challenging to locate individual plaintiffs in time to petition for
injunctive relief before the next election.>*? Other litigation experts also testified that the relevant
litigation is exceedingly time-consuming and expensive. >>* It is also critically impactful that the
Supreme Court held in various recent cases (in 2014 in particular) that injunctive relief may not
be granted too close to Election Day,>** making the rush to the courthouse to file a case even more
time-sensitive. Because the Supreme Court has made clear that it will be hesitant to grant injunctive
relief during the two months before a federal election, plaintiffs must be identified, preliminary
evidence must be collected, and their case must be filed well in advance of Election Day.>*

Furthermore, the number and complexity of voter ID cases summarized above show that this is a
rapidly developing area of law, particularly under Section 2 of the VRA.>*¢ Since its 2008 decision
in Crawford, the Supreme Court has not yet heard the as-applied voter ID case it would seem to
welcome, much less a case to determine what the parameters of Section 2 are in voter ID cases.
What is clear is that in states formerly subject to preclearance under Section 5 of the VRA, these
new laws are being tested on voters during elections, rather than being put on hold until they could
be proven to be nondiscriminatory.**’

532 Briefing Transcript, supra note 234, at 187 (statement by Michael J. Pitts, Professor, Indiana U.); see also
Gonzalez, 677 F.3d at 407 (“The record does include evidence of Arizona’s general history of discrimination against
Latinos and the existence of racially polarized voting. But Gonzalez adduced no evidence that Latinos’ ability or
inability to obtain or possess identification for voting purposes (whether or not interacting with the history of
discrimination and racially polarized voting) resulted in Latinos having less opportunity to participate in the political
process and to elect representatives of their choice. Without such evidence, we cannot say that the district court’s
finding that Gonzalez failed to prove causation was clearly erroneous. Therefore we affirm the district court’s denial
of Gonzalez’s VRA claim.”); and id. at 389 (plaintiffs filed shortly after passage of the voter ID law).

333 McCrary, Written Testimony, supra note 445, at 7 (discussing the Texas voter ID litigation cost “well into six
figures.”); see also Briefing Transcript, supra note 234, at 187 (statement by Michael J. Pitts); see also Briefing
Transcript, supra note 234, at 90 (statement by Sherrilyn Ifill) (noting Texas voter ID case that was filed in 2014 is
still ongoing and has lasted four years, during which a voter ID law that was found to be intentionally discriminatory
has not been enjoined. Therefore, elections are being conducted while an estimated 600,000 eligible voters, who are
disproportionately black and Latino, lack the type of ID needed to vote); see also Briefing Transcript, supra note
234, at 29 (statement by Vanita Gupta) (testifying that voting rights litigation is “slow,” “time-intensive,” and takes
many “resources” to do correctly.); but see 42 U.S.C. § 1988 (allowing, however, attorneys’ fees and litigation costs
to be granted eventually to private litigants (but not the DOJ) in these cases). Some advocates do not see the merit in
challenging voter ID laws. See Briefing Transcript, supra note 234, at 189 (statement by Cleta Mitchell, Partner,
Foley & Lardner LLP, testifying that litigation against voter ID laws is part of what she derided as “the professional
grievance industry.”).

334 See Husted, 135 S. Ct. 42; North Carolina, 135 S. Ct. 6; Frank, 135 S. Ct 7; and Veasey, 135 S. Ct. 9.

335 Id.; see also Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006).

336 See, e.g., Dale Ho, Building an Umbrella in a Rainstorm: The New Vote Denial Litigation Since Shelby, 127
YALE L. J. (2017-2018), https://www.yalelawjournal.org/forum/the-new-vote-denial-litigation-since-shelby-county
(discussing federal court of appeals circuit splits over the standards of proof in Section 2 vote denial cases, including
voter ID cases in North Carolina, Texas, and Wisconsin).

33752 U.S.C. §10304(a).
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Impact of Voter ID Laws on Racial Minorities

Various studies have found that photo ID laws have a racially discriminatory impact. A recent
study conducted by MIT political scientist Dr. Charles Stewart surveyed 10,000 registered voters
from all 50 states and Washington, D.C. and found that in comparing types of ID possessed, the
great majority had some form of government identification; however, the registered voters
surveyed that did not vote in strict photo ID states were twice as likely to state they did not vote
due to a lack of identification.*® As discussed below, like others, Stewart also found significant
racial differences, with black and Latino voters disproportionately lacking photo ID.** In addition
to this study, several large-scale surveys of the American public have documented significant
disparities in the possession of government issued IDs by race, age, and income.>** Federal courts
have found that this absence of ID is in large part due to less access to the underlying documents
needed to secure a government-issued photo ID, such as a birth certificate or naturalization
documents, both of which are costly to replace.’*' Furthermore, several courts and scholarly
studies have found that socioeconomic disparities may make the cost of finding out about voter ID
rules and visiting government offices—which may not be accessible in terms of hours, location,
and other factors—disproportionately burdensome to voters of color.’*?

Dr. Stewart’s 2012 survey also found that black and Latino voters were asked to present ID more
often than white voters, even in jurisdictions that do not require voter ID.>** Other research
suggests in jurisdictions where voter ID laws are established, poll workers disproportionately ask
racial minorities for identification.>** As shown in Table 4 below, a 2012 national survey of adults

338 Charles Stewart, Voter Id: Who Has Them? Who Shows Them?, 66 OKLA. L. REV. 21, 22 (2013),
https://digitalcommons.law.ou.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1063 &context=olr (“[W]hile
few non-voters attribute their failures to vote to their lack of identification, the type of voter-identification regime
does matter—nonvoters in states with strict photo identification laws are twice as likely to state they failed to vote
due to the lack of identification, compared to nonvoters in states in which such laws are less strict (or even non-
existent).”).

5% Id. at 25.

340 See Matt Barreto, Stephen Nufio, & Gabriel Sanchez, The Disproportionate Impact of Voter-ID Requirements on
the Electorate—New Evidence from Indiana, PS: POL. SCI. & POL., 42(1), 111-116 (2009),
http://mattbarreto.com/papers/PS_VoterID.pdf ; see also M.V. Hood III & Charles S. Bullock III, Worth a Thousand
Words?: An Analysis of Georgia’s Voter Identification Status, 36 AM. POL. RESEARCH 555 (July 2008) (unofficial
version available at: https://www.brennancenter.org/sites/default/files/legal-work/download_file 50886.pdf).

4 See, e.g., McCrory, 831 F.3d at 236 (regarding “the General Assembly’s decision to exclude as acceptable forms
of state-issued ID disproportionately held by African Americans”).

342 K eesha Gaskins & Sundeep Iyer, THE CHALLENGE OF OBTAINING VOTER IDENTIFICATION, The Brennan Center
for Justice (2012), http://www.brennancenter.org/publication/challenge-obtaining-voter-identification; see also
Zoltan Hajnal, Nazita Lajevardi & Lindsay Nielson, Voter Identification Laws and the Suppression of Minority
Votes, 79 THE J. OF POL. 363 (2017) [hereinafter Hajnal, Lajevardi, Nielson, Voter Identification Laws]; see also
Applewhite, 2014 WL 184988, https://www.clearinghouse.net/chDocs/public/VR-PA-0115-0009.pdf.

343 Charles Stewart III, MIT, Survey of the Performance of American Elections, iii (2012),
https://elections.delaware.gov/pdfs/SPAE 2012.pdf.

344 Id.; see also Stephen Ansolabehere, Effects of Identification Requirements on Voting: Evidence from the
Experiences of Voters on Election Day, 42 PS: POL. SCI. & POL. 127 (2009).
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aged 18-29 also found that even in places without photo ID laws, black and Latino millennials
were asked to show ID more than their white counterparts.

Table 4: Percentage of Young Voters Asked for ID by Type of State Law

No ID Requirement (%) ID Required (%)
All Youth 48.6% 86.1%
Black Youth 65.5% 94.3%
White Youth 42.8% 84.3%
Latino Youth 55.3% 81.8%

Source: November 2012 Black Youth Quarterly Survey>*

In “Jim Crow 2.0? Why States Consider and Adopt Restrictive Voter Access Policies,” Keith G.
Bentele and Erin E. O’Brien examined the factors associated with the introduction and enactment
of what they refer to as “restrictive voter access” proposals from 2006 to 2011,°* defining
restrictive voter access legislation as those policies that relate to photo ID requirements for casting
a ballot, proof of citizenship requirements, laws that introduce restrictions on voting, or restrictions
on absentee and early voting.>*’ The authors found that restrictive voter access legislation was
introduced from 2006 to 2011 in nearly every state, but these proposals passed more frequently in
southern states in which federal elections are highly contested.>*3

The statistical models the researchers employed found that the racial composition of a state is
strongly related to the proposed changes that would restrict voter access. That is, restrictive voter
access laws were substantially more likely to be introduced in states with a larger share of African-
American persons, noncitizen populations, and higher minority voter turnout, as well as in states
where both minority and low-income turnout recently increased.>*’

In 2017, an in-depth study by researchers Zoltan Hajnal, Nazita Lajevardi, and Lindsay Nielson
found that strict photo ID laws have a disproportionate negative impact on the turnout of racial
minorities in primaries and general elections.”® This disparity was especially pronounced in

35 QurTime.org, The Time Tax, supra note 391 (citing and reproducing results of Nov. 2012 Black Youth Quarterly
Survey, as analyzed by Professors John G. Rogowsky and Cathy J. Cohen. The original survey data are available at
http://blackyouthproject.com/wp-content/uploads/2015/11/voter_id_effect 2012.pdf).

346 Keith G. Bentele & Erin E. O’Brien, Jim Crow 2.0?: Why States Consider and Adopt Restrictive Voter Access
Policies, 11 PERSPECTIVES IN POL. 1088 (2013),
https://scholarworks.umb.edu/cgi/viewcontent.cgi?article=1010&context=sociology_faculty pubs [hereinafter
Bentele and O’Brien, Jim Crow 2.0].
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>4 Id. (The authors demonstrate this finding both from their independent variables that measure turnout amongst
communities of color in previous presidential elections, and the larger fraction of African Americans who are
statistically significantly associated with more proposed restrictive access legislation. In addition, the authors found
that restrictive voter access legislation is more likely to be proposed where low-income registrants turned out to vote
in higher rates in the previous presidential elections, and where there is a larger share of noncitizens.).

330 Hajnal, Lajevardi, Nielson, Voter Identification Laws, supra note 542 (The authors coded a state’s voter
identification law as “strict” if required voters are required to show photo identification to cast ballots. The authors
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primary elections, and the researchers suspected is due to these elections being generally seen as
less salient, and because any additional costs to accessing the ballot box disproportionately affect
racial minority voters.>>!

The Hajnal study also found that in the period 2006-2014 that the study analyzed, Latino turnout
was 7.1 percent lower in strict voter ID states in general elections, and 5.3 percent lower in
primaries; the black turnout gap was negligible in general elections, but 4.6 percent lower in
primaries; Asian turnout was 5.4 percent lower in general, and 6.2 percent lower in primaries;
multiracial turnout was 5.3 percent lower in general, and 6.7 percent lower in primaries; while
white turnout was 0.2 percent higher in general, and 0.4 percent higher in primaries.>>?

The authors found a substantial increase in the white vs. non-white voter turnout gap in strict voter
ID states.>>® Their results are robust because even after controlling for state-level electoral laws,
campaign dynamics, and individual characteristics, communities of color were found to be
disproportionately and negatively affected.’>* Moreover, the white vs. non-white gaps were
especially pronounced among Latino- and Asian-American voters. For example, in comparing
turnout in states with strict voter ID laws vs. states with non-strict voter ID laws:

e The predicted Latino-white gap in turnout rates for a general election jumped from 4.9
percent in states without strict voter ID laws to 13.5 percent in states with strict voter ID
laws; and this gap more than tripled in primary elections;>>

e For Asian-American voters, the voter turnout gap relative to white voters increased from
6.5 percent to 11.5 percent in general elections, and from 5.8 percent to 18.8 percent in
primary elections;>*°

e The model predicts that Latino Americans were 10 percent less likely to turn out in states
with strict voter ID laws than in states without strict voter ID laws, and that these effects
were almost as large (9.3 percent) in primary elections;>’

also study more lenient voter identification laws that do not require photo identification, and they also identified
several other gaps in the literature on the impact of voter ID laws. For instance, much of the previous research relied
upon self-reported voter turnout data instead of verified voter turnout data. Using self-reported estimates of voter
turnout makes it more difficult to study the impact of these laws on minority voters, as racial minorities are more
likely to over-report their participation than white registered voters, and therefore, under-report any negative impacts
of voter ID laws). See id. at 375 (“More critically, those who over-report turnout differ by race and class from those
who do not over-report turnout. Racial minorities, in particular, are particularly prone to over-report their
participation in elections.”). This study analyzed 51 elections—26 general and 25 primary—across 10 states from
2006 to 2014 with strict voter ID laws using validated voter turnout data from the Cooperative Congressional
Election Study (CCES). Id. at 369.

331 Id. at 368.
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333 Id.; see also Ho, Written Testimony, supra note 446, at 7.

354 Hajnal, Lajevardi, Nielson, Voter Identification Laws, supra note 542, at 368.

535 Id. at 369.

336 Id. at 368.
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e African-American turnout could be expected to decrease by 8.6 percent in strict voter ID
states;>>® and
e Similarly, Asian-American turnout could be expected to decrease by 12.5 percent.>’

Despite the plethora of statistical evidence presented in their article, the authors concluded that
they could not demonstrate a causal connection between voter ID laws and turnout.’®® It is
extremely challenging to disaggregate the impact of voting procedures from other factors such as
the popularity of candidates,’®! and even the weather on Election Day.’*> However, the evidence
presented in the article strongly suggests that where strict voter ID proposals are enacted, racial
and ethnic minorities are less apt to vote.

But Dan Morenoff, Executive Director of the Equal Voting Rights Institute, a public-interest law
firm that seeks to protect every Americans’ fundamental right to vote and election integrity, while
seeking to “redeem the VRA” as they believe it has been used to create “racial entitlements,”>
believes this is false. He argues in his written testimony to the Commission that there is significant
scholarly disagreement on the impact of laws enacted or enforced post-Shelby County, including
strict voter ID laws and their effect on voter turnout.** Morenoff testified that while one study
found that voter ID laws have dramatic impact in decreasing minority voters, other articles with
statistically significant results found that these laws may actually increase turnout for minority
voters.’®> So, on the one hand, Morenoff asserts that it is not possible to know if turnout has been

558 Id.

559 Id.

560 Id.

61 Gustavo Lopez & Antonio Flores, Dislike of Candidates or Campaign Issues was Most Common Reason for not
Voting in 2016, PEW CENT. RESEARCH (June 1, 2017), http://www.pewresearch.org/fact-tank/2017/06/01/dislike-of-
candidates-or-campaign-issues-was-most-common-reason-for-not-voting-in-2016/ [hereinafter Lopez and Flores,
Dislike of Candidates).

362 Anna Bassi, Weather, Mood, and Voting: An Experimental Analysis of the Effect of Weather Beyond Turnout,
UNIOF N.C. (June 2, 2013), https://www.unc.edu/~abassi/Research/weather-mood-voting.pdf.

363 See Equal Voting Rights Institute, Our Mission, http://equalvotingrights.org/our-mission/ (last accessed July 30,
2018).

364 Daniel Morenoff, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018, at 5 [hereinafter
Morenoff, Written Testimony].

65 Id. at 5, n.14; see also Hajnal, Lajevardi, Nielson, Voter Identification Laws, supra note 542 (the authors found
that voter ID laws skew the elections to the right.); but also see Justin Grimmer, Eitan Hersh, Marc Meredith,
Jonathan Mummolo, & Clayton Nall, Comment on “Voter Identification Laws and the Suppression of Minority
Votes,” (Aug. 17, 2017), STANFORD, https://stanford.edu/~jgrimmer/comment_final.pdf. (However, a replicated
study led by Justin Grimmer questioned the validity of their research, suggesting that although the effects of voter
identification laws may exist, the study employed flawed data and made miscalculations that impeded the authors’
ability to make conclusions about the impact of voter identification laws. According to Grimmer and colleagues, the
Hajnal et al. study’s conclusions are problematic for several reasons. First, the data employed in the study estimated
voter turnout rate was 10 points below the verified turnout rates in 15 states. Id. at 3. Second, according to the
authors of the replication study, the researchers had significant miscalculations and misinterpretations of their data
and results. /d. at 9. Lastly, Grimmer et al. demonstrated that when the errors were corrected, they could recover
positive, negative, or null estimates of the effect of voter ID laws on turnout, making it difficult to claim any firm
conclusions concerning the impact of voter ID laws on turnout. /d.).
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impacted at all by the influx of voter ID laws; and on the other, whatever the impact is, it might
not be substantial enough to determine an election.’®® The Commission also received testimony
from another panelist, John Park, Counsel with Strickland Brockington Lewis LLP, stating that
after the implementation of voter ID laws in Georgia and Indiana, voter turnout increased, and in
Virginia, registrars and experts reported little to no impact on voting or registration because of the
recently enacted voter ID law.>®

While scholarly data on impact on turnout seem to be split, as various expert witnesses noted, the
legal test as to whether voter ID laws may be discriminatory does not depend on turnout. Under
the VRA, the test of whether a voting procedure is discriminatory depends on whether voters of
color do or do not have equal access to political participation. Therefore, even if turnout has not
decreased or even increased,’®® if voters of color have less access or higher barriers to political
participation and the ability to elect representatives of their choice, strict voter ID laws may violate
their rights under the VRA. This has been the case in North Carolina and Texas, where federal
courts found that black and Latino voters disproportionately lacked access to the type of photo IDs
required to vote.’®

In his testimony before the Commission, Professor Justin Levitt argued that voter ID laws are not
needed, since every state already has provisions that require voters to confirm their identity when
casting ballots.>’® Levitt added that the controversy surrounding voter ID laws is not about whether
we should or should not have an identification or a security system. Instead, according to Levitt,
the issue is that there are states that are quite restrictive in the documentation they allow.’”!
Moreover, Levitt testified that these restrictions disparately impact minority voters and in some
cases were proven to have been enacted because of that disparate impact.’’?> Therefore, the
disparate impact is not a condition of having an identification system in place; rather, it is the result
of particular choices that some state legislatures have made. Concerns about these laws arise when
they are enacted with discriminatory intent or have a discriminatory effect on minority voters.>’

But despite any discriminatory impact, proponents of voter ID legislation posit that voter ID
legislation is necessary to protect the integrity of the electoral process and guard against voter
fraud.>’* For instance, Kansas Secretary of State Kris Kobach, a proponent of strict voter ID laws,

566 7.
367 John Park, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018, at 10 [hereinafter Park,
Written Testimony].

38 See, e.g., Briefing Transcript, supra note 234, at 175 (statement by Sherrilyn Ifill).

3% See Discussion and Sources cited at notes 193 (NC) and 288 (Tex.), supra.

370 Briefing Transcript, supra note 234, at 66 (statement by Justin Levitt); see also HAVA rules discussed in the text
accompanying notes 381-82, supra.

ST\ Briefing Transcript, supra note 234, at 67 (statement by Justin Levitt).

572 Id. at 68.

T3 14,

574 See von Spakovsky, Written Testimony, supra note 325; see also Fund, Written Testimony, supra note 512; see
also Cleta Mitchell, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 [hereinafter Mitchell,
Written Testimony]; see also Hans von Spakovsky, Voter Photo Identification: Protecting the Security of Elections,
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argues, “[f]ear that elections are being stolen erodes the legitimacy of our government,” and “voter
identification laws protect this legitimacy.”*”> In addition, these experts argue that IDs are
ubiquitous, easy to obtain, and needed in everyday life.>’® Others contend that the photo IDs should
be made easy to acquire, as this will also help people navigate other aspects of society. >’” These
arguments are discussed and relevant data are analyzed in the following section of this chapter.

Voter Fraud and Other Arguments

The prominent argument championed by supporters of voter ID laws and similar measures is that
they prevent voter fraud. Voter fraud includes allegations of: in-person voter fraud, noncitizen
voting, double voting, and voter registration rolls that are “bloated” and contain ineligible voters
who should be removed. Each of these allegations arose during the Commission’s national briefing
on minority voting rights as reasons for strict voter ID laws and other measures discussed in this
chapter (these include: cuts to early voting, requiring documentary proof of citizenship to register,
challenges to voter eligibility, and purges of voter registration rolls). After a general review of data
regarding voter fraud, each of the major allegations regarding voter fraud that the Commission
heard testimony about are examined in turn below.

A 2011 study by the Republican National Lawyers Association found that from 2000 to 2010, 21
states had only one or two convictions each “for some form of voter irregularity.”’® Professors
David Cottrell, Michael C. Herron, and Sean J. Westwood examined the main types of voter fraud
alleged in 2016 (impersonation, double voting and ineligible voting)>” to determine how common
they were in the 2016 Presidential Election.’®® They used aggregate election statistics to examine
allegations and found that:

Consistent with existing literature, we do not uncover any evidence supportive of
Trump’s assertions of systemic voter fraud in 2016. Our results imply neither that
there was no fraud at all in the 2016 General Election . . .. They do strongly suggest,
however, that the expansive voter fraud concerns espoused by Donald Trump and

THE HERITAGE FOUNDATION (July 13, 2011), https://www.heritage.org/report/voter-photo-identification-protecting-
the-security-elections.

375 Kris Kobach, The Case for Voter ID, WALL ST. J. (May 23, 2011),
https://www.wsj.com/articles/SB10001424052748704816604576333650886790480.
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377 Fund, Written Testimony, supra note 512, at 1-2.

378 See Debbie Hines, New Republican Data Shows No Need for Voter ID Laws, HUFFINGTON POST (Feb. 11, 2012),
https://www.huffingtonpost.com/debbie-hines/voter-fraud-statistics b_1139085.html (discussing underlying data
found at Republican National Lawyers Association, Election Integrity News, http://www.rnla.org/votefraud.asp).
579 David Cottrell, Michael C. Herron, & Sean J. Westwood, 4 Rigged Election? Evaluating Donald Trump’s
Allegations of Massive Voter Fraud in the 2016 Presidential Race, 51 ELECTORAL STUDIES 123, 129-30 (Feb.
2018).

380 Id. at 124 (abstract).
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those allied with him are not grounded in any observable features of the 2016
election.’®!

In a 10-year independent study by News21 commissioned by the Knight Foundation (“News21
Study”), researchers examined public news and court records of all allegations of voter fraud in
all 50 states. Researchers found that there were 2,068 cases of alleged fraud from 2000-2010, but
only 10 cases of allegations of in-person voter fraud (approximately one case per every 15 million
eligible voters).®? They found that the most common form of reported allegations of voter fraud
was absentee ballot fraud (24.2 percent), followed by “unknown” (19.0 percent), registration fraud
(17.8 percent), casting ineligible votes (13.0 percent), and double voting (7.4 percent).’®* This
research was updated on a smaller scale in 2016, when data about cases from five states in which
politicians had alleged voter fraud showed that no prosecutions were brought for in-person voter
fraud.>%*

In 2007, Professor Levitt reviewed nationwide allegations of voter fraud and found that “by any
measure, voter fraud is extraordinarily rare,”* and that it is many times attributable to “clerical
or typographical errors” or bad data matching that leads to “jumping to conclusions.”**¢ In 2014,
Levitt conducted a comprehensive study of in-person voter fraud from 2000 to 2014, and found
that there were 31 credible instances among one billion votes cast in general and primary
elections.®” In December 2016, writing for the Washington Post, Philip Bump found that there
were only four documented cases of voter fraud in the 2016 election.’®®

581 Id.

382 NEWS21, Comprehensive Database of U.S. Voter Fraud Uncovers No Evidence That Photo ID Is Needed,
NEWS21 (Aug. 12, 2012), https://votingrights.news2 1.com/article/election-fraud/; see also the described database at
NEWS21, Election Fraud in America, NEWS21 (Aug. 12, 2012), http://votingrights.news2 1 .com/interactive/election-
fraud-database/ [hereinafter, NEWS21, Election Fraud] (documenting 2,068 allegations of voter fraud between 2000
and 2012, and noting that News21 is a student reporting project created by the Carnegie Corporation of New York
and the John S. and James L. Knight Foundation, and based at Arizona State University’s Walter Cronkite School of
Journalism).
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387 See Justin Levitt, 4 Comprehensive Investigation of Voter Impersonation Finds 31 Credible Incidents Out of One
Billion Ballots Cast, WASH. POST (Aug. 6, 2014), https://www.washingtonpost.com/news/wonk/wp/2014/08/06/a-
comprehensive-investigation-of-voter-impersonation-finds-3 1 -credible-incidents-out-of-one-billion-ballots-
cast/?utm_term=.71e2bad3791f3 (linking to underlying data).

588 Philip Bump, There Have Been Just Four Documented Cases of Voter Fraud in the 2016 Election, WASH. POST
(Dec. 1, 2016), https://www.washingtonpost.com/news/the-fix/wp/2016/12/01/0-000002-percent-of-all-the-ballots-
cast-in-the-2016-election-were-fraudulent/?utm_term=.e7c¢658b95¢21 (explaining methodology (Nexis news-
aggregation database search) and describing the four cases).
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At the Alabama SAC briefing, Alabama Secretary of State John Merrill testified that he has secured
6 convictions for voter fraud in Alabama during his three-year tenure as Secretary of State.’® He
also testified that before he became Secretary of State in January 2015, more than a decade had
passed since any voter fraud conviction had been secured in Alabama.’*® Moreover, before passage
of a state voter ID law that he championed to address election integrity, he knew of no evidence
of voter fraud in Alabama.’®' In balancing these interests, he has also publicly challenged the
NAACP LDF to show him any cases of voters who have been unable to get Alabama’s free voter
ID.592

Another database of election fraud was collected by the Heritage Foundation, which compiled
1,132 instances of what they term “Proven Voter Fraud” in the last two years, with 983 criminal
convictions and 48 civil penalties in the country.’”® Reviewing the data from the Heritage
Foundation database shows that the most common forms of election fraud it contains are in the
following categories, related most to political operatives and not individual voters: absentee ballot
fraud, fraudulent signatures on ballot petitions, vote buying, election insiders, and voter
intimidation.>**

As discussed above, this section of the Commission’s report addresses the type of voter fraud that
voter ID laws and the other major types of recent restrictions on voting that impact minority voters
were enacted to correct.’” Therefore, allegations of in-person voter fraud, double voting, “bloated”
voting rolls, and noncitizen voting are each examined below. These allegations have been used
alone or in combination to justify voter ID laws,*® requirements of documentary proof of
citizenship,’®’ challenges to voter eligibility,””® removal of voters from the rolls,> cuts to early

389 Alabama State Advisory Committee to the U.S. Comm’n on Civil Rights Transcript: Access to Voting in
Alabama, statement by John Merrill, Sec. of State of Ala., (Feb. 22, 2018) at 5 [hereinafter Merrill, Alabama SAC,
Briefing].
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395 These are different from the most common forms of fraud identified by either the Heritage Foundation or
News21. For example, none of the main types of restrictions discussed herein (voter ID, documentary proof of
citizenship, challenges to eligibility, purges, cuts to early voting, or decreasing access to the polls) are designed to
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also NEWS21, Election Fraud, supra note 582.

3% See, e.g., Discussion and Sources cited, supra notes 362-64, 490-99 and 571-76 (strict voter ID laws justified by
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37 See, e.g., Discussion and Sources, infia notes 697-710 (arguments that documentary proof of citizenship
requirements justified by allegations of various types of voter fraud).

398 See, e.g., Discussion and Sources cited, infia notes 835-42 and 848-50 (arguments that challenges of voters on
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voter roll purging based on allegations of various types of fraud, eligibility, and election integrity concerns).
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voting,®” and cuts to language access.*®! Before examining the allegations, the Commission notes
that the measures used to remedy them have at times resulted in restricting or infringing upon the
rights of eligible voters and disparately impacted minority voters.®*?

In-Person Voter Fraud

The Heritage Foundation found 12 instances during the past two years of “impersonation voter
fraud at the polls,” defined at “[v]oting in the name of other legitimate voters and voters who have
died, moved away, or lost their right to vote because they are felons, but remain registered.”®"
Current data from Heritage Foundation indicate that impersonation voter fraud at the polls
amounted to 1.06 percent of all cases in the last two years.5%*

The News21 Study found there is “utterly no evidence”®? that points to any significant level of
instances of in-person voter fraud. Out of 2,068 incidents of alleged voter fraud from 2000-2012,
only 10 (0.5 percent) were allegations of in-person voter fraud.5®® The News 21 Study found that
in-person voter fraud allegations were only 0.5 percent of all allegations in all 50 states for over
10 years.®"? Yet, in-person voter fraud is the only type of voter fraud that voter ID laws protect
against.®%®

In the Commission’s briefing, Professor Levitt testified that a number of other empirical studies
have found that in-person voter fraud is exceedingly rare.®® Courts have also taken into account
that in-person voter fraud is “extremely rare,”®!? and a “truly isolated phenomenon.”®!! Moreover,

600 See McCrory, 831 F.3d at 235; Ohio State Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 547-58 (6th Cir.
2014), vacated on other grounds, Ohio State Conference of The Nat. Ass'n For The Advancement of Colored People
v. Husted, 2014 WL 10384647, No. 14-3877 (6th Cir. Oct. 1, 2014) (staying the preliminary injunction pending
petition of writ of certiorari), see also Discussion and Sources supra, notes 365-67 (North Carolina) and infra, note
995 (Ohio) (the Sixth Circuit concluded that the district court “properly identified that the specific concern
Defendants expressed regarding voter fraud—that the vote of an EIP [early in-person] voter would be counted
before his or her registration could be verified—was not logically linked to concerns with voting and registering on
the same day.”).

601 See Discussion and Sources, infra notes 1124-27 (alleging fraud among arguments against providing language
access).

602 See, e.g., McCrory, 831 F.3d 204; Veasey, 830 F.3d 216; Arcia v. Detzner, 908 F. Supp. 2d 1276 (S.D. Fla.
2012), rev’d sub nom. Arcia v. Fla. Sec’y of State, 746 F.3d 1273 (11th Cir. 2014), opinion vacated and superseded,
772 F.3d 1335 (11th Cir. 2014), and rev’d and remanded sub nom. Arcia v. Fla. Sec’y of State, 772 F.3d 1335 (11th
Cir. 2014), and vacated, 2015 WL 11198230, No. 12-22282-CIV (S.D. Fla. Feb. 12, 2015).

603 Heritage, Voter Fraud Cases, supra note 470.
604 Id.

605 Edge and Holstege, Voter Fraud Is Not a Persistent Problem, supra note 584.

606 Heritage, Voter Fraud Cases, supra note 470.

607 [d

08 See, e.g., Frank v. Walker, 773 F.3d 783, 783 (7th Cir. 2014) (denial of rehearing en banc) (Posner, Wood,
Rovner, Williams, and Hamilton, J.J., dissenting).

09 Briefing Transcript, supra note 234, at 77-78 (statement by Justin Levitt).

610 Jd. (citing sources).

611 Id. (citing sources).
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when voter fraud occurs, it is often aggressively prosecuted, even if the person was mistaken that
the person had the right to vote and did not intend to vote illegally.5!?

Studies also show that because instances of in-person voter fraud account for such a small
percentage of voter fraud, current prohibitions outside of voter ID laws seem to be effectively
preventing it.%'> At the Commission’s briefing Peyton McCrary, a historian who was employed at
the Justice Department for almost 40 years, testified that “[t]here is no evidence of which I am
aware that there’s in-person voter fraud at the polls. The only kind of casting ballots that is covered
by the photo ID requirement of these laws exists anywhere in the United States except in a handful
of cases, and I mean literally a handful, in most states throughout the millions of votes cas[t].”*!*

McCrary does acknowledge that in some states there is some degree of election fraud with absentee
ballots.’!> However, the majority of voter ID laws do not apply to absentee ballots or any related
absentee ballot reform. McCrary added that there is another kind of election fraud that may be
perpetrated by partisan election officials, and there was one relevant case brought by the DOJ,
United States v. lke Brown, that dealt with fraud by party officials in Noxubee County,
Mississippi.®'® That case did not involve in-person voter fraud, but instead involved possible
fraudulent conduct of election officials.5!’

Allegations of “Bloated” Voting Rolls and Double Voting

Another type of voting fraud is due to a voter “double voting” which can occur if an individual
casts multiple ballots under different registration records in the same election. Many argue that
“bloated” voting rolls, in which there are more registered voters on the rolls than there should be,
pose a significant risk of double or invalid votes. The Commission received testimony about this
issue from panelists.®'® Moreover, John Park, Counsel with Strickland Brockington Lewis L.L.P.,
pointed out that the independent, nonprofit group Government Accountability Institute (GAI)
raised concern about inaccurate voter rolls that contain registrants who are no longer eligible, as
follows:

In 2012, Pew Research found 24 million (one in eight) voter registrations were
either invalid or significantly inaccurate. About 1.8 million deceased voters were

612 See Michael Wines, lllegal Voting Gets Woman 8 Years in Prison, and Almost Certain Deportation, N.Y. TIMES
(Feb. 10, 2017), https://www.nytimes.com/2017/02/10/us/illegal-voting-gets-texas-woman-8-years-in-prison-and-
certain-deportation.html; see also BBC News, Texas woman jailed for five years for accidental voter fraud, BBC
NEWS (Mar. 30, 2018), http://www.bbc.com/news/world-us-canada-43597908?SThisFB (discussing former felony
conviction in Texas).

613 German Lopez, In 2016, In-person Voter Fraud Made up 0.00002 Percent of All Votes in North Carolina, VOX
(Apr. 26, 2017), https://www.vox.com/policy-and-politics/2017/4/26/15424270/voter-fraud-north-carolina.

614 Briefing Transcript, supra note 234, at 63-64 (statement by Peyton McCrary).

615 1d. at 64.

616 Id_; see also United States v. Brown, 561 F.3d 420 (5th Cir. 2009).

817 Briefing Transcript, supra note 234, at 62 (statement by Peyton McCrary).

618 park, Written Testimony, supra note 567, at 9; see also Briefing Transcript, supra note 234, at 178-79 and 200
(statement by John Merrill).
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discovered on state voter rolls, and 2.75 million people were registered to vote in
more than one state. These findings alone do not equate to voter fraud, but show a
system rife with error and vulnerability.®"”

Researchers Sharad Goel and colleagues conducted a study on double voting in the 2012 U.S.
Presidential Election.®?® Their findings suggest that double voting is not carried out in a systematic
way, thus not presenting a threat to the integrity of American elections. In an election in which
about 129 million votes were cast, at most 33,000 votes cast were a double vote, which only
equates to 0.02 percent of votes cast.’?! The authors stressed this estimate should be considered an
upper bound of the potential for double votes and contrasted it to erroneous estimates of double
voting numbering in the millions.®??> Goel et al. conclude their study by stating:

[M]any policies that would reduce the potential for fraud also make it more difficult
for some legitimate votes to be cast. Likewise, many policies that make voting more
accessible also increase opportunities for fraud. Emphasizing accessibility or
integrity, without consideration for the other, is likely to lead to poor election
administration.®?

A 2016 report by the GAI studied voter registration lists from 21 states and found that it is “highly
likely” that 8,741 votes cast in the 2016 election were duplicate votes cast by voters who voted in
more than one state.®* Hans von Spakovsky, attorney and senior legal fellow in The Heritage
Foundation’s Edwin Meese III Center for Legal and Judicial Studies, has written about this report
and stated that the GAI extrapolated the data from 21 states to all 50 states, used a conservative
name-matching system, and found with “high reliability” that there are “45,000 duplicate votes.”®*
However, the Heritage Foundation database currently indicates that there have been 84 instances
of duplicate voting that were confirmed through a government adjudicative process in the last two
years.®?¢ Regarding the Heritage Foundation database and conclusions, the Brennan Center

619 Park, Written Testimony, supra note 567, at 9; see also Government Accountability Institute, America the
Vulnerable: The Problem of Duplicate Voting, GAI 4-5 (2017), http://www.g-a-i.org/wp-
content/uploads/2017/07/Voter-Fraud-Final-with-Appendix-1.pdf (citing The PEW Center on the States, Inaccurate,
Costly and Inefficient: Evidence That America’s Voter Registration System Needs an Upgrade, PEW (Feb. 2012),
http://www.pewtrusts.org/~/media/legacy/uploadedfiles/pcs_assets/2012/pewupgradingvoterregistrationpdf.pdf).
620 Sharad Goel, Marc Meredith, Michael Morse & David Rothschild, One Person, One Vote: Estimating the
Prevalence of Double Voting in U.S. Presidential Elections (Oct. 24, 2017), working paper,
https://www.dropbox.com/s/bbzgpeolrh1s7dy/ OnePersonOneVote.pdf?dl=0 [hereinafter Goel et al., One Person,
One Vote].

021 Id. at 29.

22 Id. at 27-28.

23 Id. at 29.

624 Park, Written Testimony, supra note 567, at 9 (citing GAI, The Problem of Duplicate Voting, supra note 619).
25 Hans A. von Spakovsky, New Report Exposes Thousands of Illegal Votes in 2016 Election, THE HERITAGE
FOUNDATION (July 28, 2017), https://www.heritage.org/election-integrity/commentary/new-report-exposes-
thousands-illegal-votes-2016-election.

626 Heritage, Voter Fraud Cases, supra note 470.
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commented that their analyses of double voting cases show that “clerical errors and confusion are
more likely to be the culprit than intent to defraud the election system.”?’

There is no evidence to support allegations that double registration leads to double voting.5?® Many
voters are registered in two states because they moved without filing a change of address form
with the U.S. Postal Service, which may be used by states to update their voter rolls under the
National Voter Registration Act (NVRA).%° A jurisdiction’s failure to perform voter list
maintenance and fulfill its duties under the NVRA to remove voters who have moved state-to-
state, after notice has been attempted to verify such a move,*** also does not mean that the voter
has voted in both states.%*! Additionally, because voters of color and other low-income voters move
more often than white voters do, aggressive removal programs may lead to disparate impact
because their names are thus more likely to appear as duplicate registrations if they fail to cancel
their previous voter registration at their old address. November 2016 U.S. Census data reflected
that:

The highest mover rates by race were for the black or African-American alone
population (13.8 percent) and the Asian alone population (13.4 percent). These two
mover rates were not statistically different. The white alone population moved at a
rate of 10.3 percent. The Hispanic or Latino population (12.6 percent) were more
mobile than the non-Hispanic white population (9.8 percent).®*?

However, allegations of persons being registered to vote in two states are often used to justify
aggressive voter list maintenance to remove voters from the rolls. Aggressive removal programs
are also sometimes justified by the simple fact that there are more voters on the rolls than the most

627 Rudy Mehrbani, Heritage Fraud Database: An Assessment, THE BRENNAN CENT. FOR JUSTICE 5 (Sept. 8, 2017),
https://www.brennancenter.org/sites/default/files/publications/Heritage Analysis_Final.pdf [/ereinafter Mehrbani,
Heritage Fraud Database: An Assessment].

28 Id.; see also Sam Levine, Trump Claims Without Evidence that Millions of People Are Voting Illegally in
California, HUFFINGTON POST (Apr. 5, 2018), https://www.huffingtonpost.com/entry/trump-california-voter-

fraud us_5ac68372e4b0337ad1e5eb06 (noting that the White House pointed to a study that showed there were
nearly 3 million people registered in more than one state to support the President’s claim that millions voted
illegally).

29 See 52 U.S.C. § 20507(c)(1) (stating that notice to voter to confirm change of address before removal may be
sent after information change-of address information supplied to Postal Service is received).

630 52 U.S.C. § 20507(a)(4) requires that “each State shall . . . conduct a general program that makes a reasonable
effort to remove the names of ineligible voters from the official lists of eligible voters by reason of—the death of the
registrant; or (B) a change in the residence of the registrant [after appropriate notice is sent to the voter’s address to
confirm is either confirmed or not returned, and after 2 federal election cycles].”

031 See e.g., Kurtis Lee, President Trump says it’s illegal to be registered to vote in two states—but he’s wrong, L.A.
TMES (Feb. 1, 2017), http://www.latimes.com/nation/la-na-voters-registered-multiple-states-20170127-story.html.
632 See Press Release, U.S. Census Bureau, Americans Moving at Historically Low Rates, U.S. CENSUS BUREAU
(Nov. 16, 2016), https://www.census.gov/newsroom/press-releases/2016/cb16-189.html (including racial data on
frequency of moving as per Geographical Mobility: 2015 to 2016, a collection of national- and regional-level tables
from the Current Population Survey Annual Social and Economic Supplement).
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recent Census data indicate as the number of citizens of voting age in the jurisdiction.®*® This could
mean that voters who have moved, died, are ineligible or otherwise become ineligible (through
criminal convictions in certain states) are wrongfully on the voting rolls.%**

The Supreme Court has held that “bloated” voting rolls, in conjunction with interest in protecting
against potential voting fraud and safeguarding voter confidence in elections, may be sufficient
justification for photo ID laws. In Crawford, the Court held that: “Even though Indiana’s own
negligence may have contributed to the serious inflation of its registration lists when SEA 483 [the
state’s photo ID law] was enacted, the fact of inflated voter rolls does provide a neutral and
nondiscriminatory reason supporting the State’s decision to require photo identification.”®*> The
Court further explained that the combination of Indiana’s interests were “both neutral and
sufficiently strong” to survive a facial invalidation against its photo ID law, SEA 483.%

Regarding list maintenance, the Public Interest Legal Foundation (PILF), headed by J. Christian
Adams, recently sent letters to 248 jurisdictions stating that their voter registration lists contained
too many voters; PILF has brought several lawsuits alleging that the high number of voters on the
rolls indicates that there are ineligible voters on the lists.*” However, some of PILF’s and their
allies’ lawsuits have been unsuccessful, and recently a federal judge in Florida found in her ruling
that the claims were “misleading,” ®*® because the Census data they relied on was outdated and the
county that they sued was growing in population.®*

In order to address “bloated” voter rolls, states have coordinated with one another to facilitate
keeping accurate voter rolls. Two existing systems have been developed: Interstate Voter
Registration Crosscheck Program (Crosscheck) and Electronic Registration Information Center
(ERIC).

Crosscheck

640

Crosscheck can be problematic due to high error rates.”™ It operates by including data from
registered voters in all the participating states, then comparing their first names, last names, and

633 See Public Interest Legal Foundation, Sample October 2017 “NVRA Violation” Letter 2(f), PILF (Sept. 15,
2017), https://publicinterestlegal.org/files/Sample-2017-notice.pdf [hereinafter PILF, Sample NVRA Violation].

634 Id.

835 Crawford, 553 U.S. at 196-97.

636 1d. at 204.

837 See PILF, Sample NVRA Violation, supra note 633.

38 Order, Bellitto v. Snipes, No. 16-CV-61474 (S.D. Fla. 2018), https://publicinterestlegal.org/files/Broward-Trial-
Order.pdf, at 19-20 (due to using American Community Survey data that do not provide an accurate comparison to
registered voters, “the Court finds that the registration rates presented by ACRU are inaccurate. ACRU’s argument
that Broward County’s registration rates are unreasonably high is, therefore, unsupported by any credible evidence
and necessarily fails to support ACRU’s contention that [Broward County Supervisor of Elections] Snipes failed to
comply with the NVRA’s list maintenance requirements.”).

639 [d

640 See Discussion and Sources cited at notes 643-44 and 652-56, infia.
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dates of birth, to generate lists of voters who may be registered in more than one state.%*! Currently,
27 states participate in the Crosscheck system created by Kansas. Here is a map of states
participating in Crosscheck, with the states participating in Crosscheck colored red, and the states
not participating in Crosscheck colored green:

Figure 6: Participation in the Interstate Crosscheck System
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-
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5

Source: Health of State of Democracies: Participation in the Crosscheck System

While allegations of double voting are used to justify aggressive purges of purported “bloated”
voter rolls and the use of Crosscheck,*** the Crosscheck 2014 Participation Guide states that:
“Experience in the crosscheck program indicates that a significant number of apparent double
votes are false positives and not double votes.”** The Crosscheck Participation Guide therefore
recommends using “other information” such as middle name, suffix, or the last four Social Security

641 See, e.g., Interstate Voter Registration Crosscheck, 2014 Participation Guide, 4 (Dec. 2014),
https://wei.sos.wa.gov/agency/osos/en/press_and_research/weekly/Documents/Participation%20Guide%20with%20
Comments.pdf (“An apparent duplicate registration is produced when first names, last names and dates of birth in
two records match exactly. Other information such as middle name, suffix and SSN4 should be used to confirm
whether the two records are matches. It may be necessary to contact another jurisdiction to obtain more information,
such as signatures.”) [hereinafter Crosscheck, 2014 Participation Guidel].

42 See, e.g., Goel et al., One Person, One Vote, supra note 620, at 5 (the authors note that “[l]ittle existing election
forensics work examines the issue of double voting, despite it being one of the most commonly asserted forms of
voter fraud and a factor in the purging of voter rolls.”).

43 Crosscheck, 2014 Participation Guide, supra note 641, at 4.
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Number digits to confirm whether names that are flagged as apparent duplicate records are actually
duplicate records before cancelling the record or taking other action.®**

Security of voter data is another issue. As of February 2018, “in light of recent insecurity
revelations,” Alaska, Florida, Kentucky, Massachusetts, New York, Oregon, Pennsylvania, and
Washington State had left the program.®*> At the Commission’s 2018 Indiana SAC briefing on
voting rights, testimony included criticisms of the state’s removal of voters from the rolls, without
notification or permission, using the Crosscheck program.®*® Indiana was sued by the local
NAACP, League of Women Voters, and Common Cause about its state law permitting the use of
Crosscheck for voter list maintenance.®*’ On June 8, 2018, a federal judge temporarily enjoined
Indiana from using Crosscheck, due to likely violations of federal law provisions that protect
eligible voters from being removed through systems that are not reasonable, uniform, and
nondiscriminatory.®

At the Commission’s briefing, John Park testified that he believes that Crosscheck is the solution
to “bloated” voting rolls and protecting against double votes. His written testimony stated:

644 Id.

645 Russ Feingold, The Crosscheck Database is a Security Threat, THE NATION (Feb. 22, 2018),
https://www.thenation.com/article/the-crosscheck-voter-database-is-a-security-threat/ (noting that the voters’ data
are unencrypted and therefore vulnerable to being hacked).

646 See Appendix D for a summary of Indiana State Advisory Advisory Committee Briefing; Complaint, Indiana
State Conference of Nat’l Ass’n for Advancement of Colored People v. Lawson, No. 1:17-CV-3936 (S.D. Ind. 2018),
https://www.brennancenter.org/sites/default/files/legal-work/Indiana NAACP_v. Lawson_Complaint.pdf; /ndiana
State Conference of Nat’l Ass’n for Advancement of Colored People v. Lawson, 2018 WL 2752564, No. 117-CV-
02897-TWP-MPB (S.D. Ind. June 8, 2018) (granting plaintiffs’ motion for preliminary injunction),
https://ecf.insd.uscourts.gov/cgi-bin/show_public_doc?12017¢cv2897-63.

47 See Lawson, 2018 WL 2752564, at *14 (granting plaintiffs’ motion for preliminary injunction) (“Plaintiffs argue
that the Crosscheck system has inherent flaws and limitations, which make it an unreliable source on which to base
voter registration cancellations without further investigation. Plaintiff’s offer evidence that Crosscheck produces
many false positives because many people have a matching first name, last name, and birthdate, but in reality, they
are not the same person. Crosscheck and the state’s voter registration system are unreliable because they do not
collect or disseminate the actual voter registration documents, thereby depriving states of the opportunity to verify
the conclusory data with the underlying documents. The system also has limited data and functionality, which
reduces its reliability for county officials to cancel voter registrations based solely on Crosscheck and the data
uploaded into the statewide voter registration system. Furthermore, the data definitions are not consistently used or
applied by each of the participating states, and thus, some data may be missing or may be used in disparate ways by
the different states. This is especially true of the dates of registration. Plaintiffs point out that, because of these
inherent limitations with Crosscheck, historically, it has been used only as a starting point in Indiana’s voter
cancellation process. Crosscheck will now be used to determine whether a duplicate voter registration exists and
then cancellation of the Indiana registration will promptly follow.”).

48 Id. at *23 (“Because SEA 442 removes the NVRA’s procedural safeguard required in particular cases of
providing for notice and a waiting period, the Court determines that Plaintiffs have a high likelihood of success on
the merits of their claim. The Court briefly notes that it appears the implementation of SEA 442 will likely fail to be
uniform based on the evidence that King and Nussmeyer provide differing guidance to county officials on how to
determine whether a particular registered voter is a duplicate registered voter in a different state. This is also true
based on the evidence that county officials are left to use wide discretion in how they determine a duplicate
registered voter, and they have used that discretion in very divergent ways.”).
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The Interstate Voter Registration Crosscheck program can identify potentially
duplicative entries on voter rolls in different states. In a letter to a local Idaho
newspaper, Idaho’s Secretary of State reported that 28,113 potential duplicates
were found in 2016, and that approximately 9,000 of them were from a single
county.649

Park also stated that: “The Department of Justice should put its resources to use in enforcing the
statutory list maintenance obligations of the States. There is no good reason for a county . . . to
have more registered voters than eligible citizens. Likewise, states should participate in the
Interstate Voter Registration Crosscheck program.”®° However, Ezra Rosenberg, Co-Director of
the Voting Rights Project at the Lawyers’ Committee for Civil Rights Under Law, expressed
concerns about Crosscheck targeting minority voters, and cited studies showing that Crosscheck
is highly inaccurate.®>!

As discussed, Crosscheck uses first name, last name, and date of birth to compare the voting rolls,
and provides states with lists of voters who may be registered in two states. However, comparing
only the three fields of first name, last name, and date of birth leads to numerous errors.%>
Statistical research analysis demonstrates that among a list of only 23 people, there is a more than
50 percent chance that at least two will share the same birthday.5>* In another study, Professors
Levitt and McDonald also found a high prevalence of common names such as William Smith and
Maria Rodriguez showing up hundreds of times on state election rolls.®>*

A recent study by scholars from Stanford, University of Pennsylvania, Harvard, Yale, and
Microsoft found that there were three million cases in a national voter file of 2012 in which the
voters shared a common first name, last name, and date of birth.%>> More granular data (such as
last four digits of social security number and other data available to election officials) show that
fewer than 0.02 percent could have been double votes; but Crosscheck’s recommended strategy of
purging the earlier registration record when a pair of registrations is found with match of first

49 Park, Written Testimony, supra note 567, at 4-5 (citing Lawrence Denney, Idaho Secretary of State, Letter to the
Editor, The True Facts of the Crosscheck Program, BONNER COUNTY DAILY BEE (Nov. 16, 2017),
http://www.bonnercountydailybee.com/letters_to_the_ editor/20171116/the true facts of the crosscheck program.
650 Park, Written Testimony, supra note 567, at 7.

651 See Ezra Rosenberg, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018, at 9-10, 10 n.31
[hereinafter Rosenberg, Written Testimony]. Rosenberg pointed to the Goel et al. study, stating that “researchers
recently found that using Crosscheck to purge the voter rolls in one state would ‘impede 200 legal votes for ‘every
double vote prevented.”” Id. (quoting Goel et al., One Person, One Vote, supra note 620, at 33).

52 Goel et al., One Person, One Vote, supra note 620.

653 Michael McDonald & Justin Levitt, Seeing Double Voting: An Extension of the Birthday Problem, 7 ELECTION L.
J. 111, 112 (2008), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=997888.

654 Id. at 120. McDonald and Levitt examined voter files from New Jersey’s 2014 elections. In those elections, the
most common names—William Smith, Maria Rodriguez, etc.—showed up hundreds of times, reflecting their
prevalence in the general population.

955 Id.; Goel et al., One Person, One Vote, supra note 620, at 1.
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name, last name, date of birth, would still “eliminate more than 300 registrations used to cast a
seemingly legitimate vote for every double vote prevented.”%®

New Hampshire state election officials recently reported that of the 94,000 voters that had the
same first name, last name, and date of birth as a voter in a different state and would thus be flagged
by Crosscheck, all but 142 were confirmed as different people.%®” Associate Attorney General of
New Hampshire Anne Edwards clarified that “those unverified voters do not indicate that those
individuals cast an unlawful vote” and supported the conclusion that the number of possible invalid
or duplicate votes in the 2016 election was “statistically miniscule.”%>8

Furthermore, Crosscheck’s system of name-matching may disparately impact voters of color. A
report by the Center for American Progress on the Health of State Democracies summarized
studies finding that:

50 percent of people of color share a common surname, while only 30 percent of
white people do—this leads to a greater number of flagged potential double voters,
and thus a significant overrepresentation of minority voters on the Crosscheck list:
While white voter names are underrepresented by 8 percent, African American
voters are overrepresented by 45 percent; Hispanic voters are overrepresented by
24 percent; and Asian voters are overrepresented by 31 percent.®>

In Virginia 2012, a voter claimed he was purged because the Crosscheck system said he had moved
from the state, when in fact he had recently moved from South Carolina to Virginia.®®® The
Commonwealth removed 40,000 voters from the rolls prior to Election Day on the basis of
information from Crosscheck.%®! One local registrar refused to purge any voters as was requested
by Virginia because he found that nearly 10 percent of the names given to him for removal from
the voter rolls were eligible voters.¢?

Electronic Registration Information Center (ERIC)

Another system is the Electronic Registration Information Center (ERIC) system; evidence
indicates that ERIC could reduce bloated voter rolls while not removing the same number of

36 Goel et al., One Person, One Vote, supra note 620, at 3.

657 John DiSato, Exhaustive Investigation Reveals Little Evidence of Possible Voter Fraud in NH, WMUR9 (May 29,
2018), http://www.wmur.com/article/exhaustive-investigation-reveals-little-evidence-of-possible-voter-fraud-in-
nh/20955267?wpmm=1&wpisrc=nl_daily202.

658 4.

659 Lauren Harmon, Charles Posner, Michele L. Jawando & Matt Dhaiti, The Health of State Democracies, 25 THE
CENTER FOR AM. PROGRESS ACTION FUND (July 7, 2015),
https://www.americanprogressaction.org/issues/courts/reports/2015/07/07/116570/the-health-of-state-democracies/.
660 Jonathan Brater, Virginia Offers Lessons for Voter List Maintenance, THE BRENNAN CENT. FOR JUSTICE (Nov.
25, 2013), https://www.brennancenter.org/analysis/virginia-offers-lessons-voter-list-maintenance.

%! Dartunorro Clark, This System Catches Voter Fraud and the Wrath of Critics, NBC NEWS (Aug. 12, 2017)
https://www.nbcnews.com/politics/white-house/system-catches-vote-fraud-wrath-critics-n790471.
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legitimate voters as with Crosscheck. According to the 2013 bipartisan Presidential Commission
on Election Administration (PCEA), “States that participate in ERIC are able to check their voter
registration lists against data gathered from other states and several nationally available lists, such
as those maintained by the U.S. Postal Service or the Social Security Administration.”®® ERIC
provides information to states about which voters may have died, moved, or changed their
names—and it provides states with information about which eligible voters might not be
registered, so that they can reach out to them and register them.®** ERIC may have greater privacy
protections than Crosscheck.®® In contrast to Crosscheck’s matching system of name and date of
birth that produces matches that election officials then have to verify, ERIC matches more data
points, including the last four digits of social security numbers, mailing address, and other data
already linked through state motor vehicle agencies and the federal databases mentioned above.5%
Here are the states that are currently participating in ERIC as of the date of writing of this report:

Table 5: States Participating in ERIC

Alaska* Delaware Missouri* Pennsylvania* Washington D.C.
Alabama Ilinois* Nevada* Rhode Island West Virginia*
Arizona* Louisiana* New Mexico Utah Wisconsin
Colorado* Maryland* Ohio* Virginia*

Connecticut Minnesota Oregon Washington®®’

*States marked with an asterisk also participate in Crosscheck.®%

663 Presidential Commission on Election Administration, The American Voting Experience: Report and
Recommendations of the Presidential Commission on Election Administration, PCEA 29 (Jan. 2014),
https://law.stanford.edu/wp-
content/uploads/sites/default/files/publication/466754/doc/slspublic/Amer%20Voting%20Exper-
final%20draft%2001-04-14-1.pdf (co-chaired by Robert F. Bauer and Benjamin L. Ginsberg) [hereinafter PCEA
Report].

664 Id.

665 Electronic Registration Information Center, Technology and Security Overview, ERIC (Apr. 3, 2018),
http://www.ericstates.org/images/documents/ERIC_Tech_and_Security Brief v3.0.pdf. Private and sensitive
information such as date of birth (“DOB”) and the last four digits of a Social Security number (“SSN”) are
“anonymized” at the source—the state—and then transmitted to the ERIC data center where the data are
anonymized again upon receipt.

666 Reid Wilson, Here'’s How to Clean Up Messy Voter Rolls, WASH. POST (Nov. 3, 2013)
http://www.washingtonpost.com/blogs/govbeat/wp/2013/11/03/heres-how-to-clean-up-messy-voter-rolls/ (quoting
David Becker, Pew’s director of election initiatives: ““It’s impossible for [states], based on only a name and birth
date, to keep their lists up to date and identify when some has died, for example.’”); see also Shane Hamlin & Erika
Haas, Presentation from the Pew Registration Summit, ERIC 30-37 (July 2014),
http://www.ericstates.org/images/documents/ERIC July 2013 _VR_Conference Notes.pdf (last accessed May 1,
2018).

67 ELECTRONIC REGISTRATION INFORMATION CENTER, We 're Growing!, ERIC, http://www.ericstates.org/ (last
accessed June 4, 2018) (data are current as of January 17, 2018).

668 See Figure 6, supra.
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Allegations of Noncitizen Voting

The belief that noncitizens are voting in large numbers in elections and skewing election results is
an often-cited concern about voter fraud.®®® This concern arose through oral and written testimony
before the Commission’s national briefing.®’ However at the same briefing, when Alabama’s
Secretary of State John Merrill was asked if he was aware of a “rash of noncitizen voting,” he
answered: “No, I am not.”®’! The News21 study of all known allegations of voter fraud showed

%69 Then-President Elect Trump stated on November 27, 2016 that three million noncitizens voted in the latest
Presidential Election. Donald J. Trump (@realDonaldTrump), Twitter (Nov. 27, 2016, 12:30 PM),
https://twitter.com/realDonald Trump/status/802972944532209664?ref_src=twsrc%5SEtfw. Experts immediately
noted that these allegations were patently false; however, they became the basis for the Pence-Kobach Presidential
Commission on Election Integrity, which was charged with reviewing allegations of improper and fraudulent voting,
improper voter registration, and voter suppression. Exec. Order No. 13,799, 82 Fed. Reg. 22,389 (May 11, 2017).
Hans A. von Spakovsky and Christian Adams testified at the Commission’s briefing and were part of the
Presidential Commission on Election Integrity, but did not testify about it; see also von Spakovsky, Written
Testimony, supra note 325; J. Christian Adams, President and General Counsel, Public Interest Legal Foundation,
Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 [hereinafter Adams, Written Testimony].

As various panelists noted, the Presidential Commission on Election Integrity was beleaguered with litigation
challenging whether its mission was racially discriminatory and in violation of the VRA, whether it had the right to
collect voter data from the states, and whether it was in compliance with the Administrative Procedures Act and
other federal rules, including federal transparency rules. See Briefing Transcript, supra note 234, at 220-22
(statement by Dale Ho), Briefing Transcript, supra note 234, at 82 (statement by Ezra Rosenberg). When the
Presidential Commission on Election Integrity began asking for data, forty-five states and the District of Columbia
stated they would decline to release any data or by only providing limited information to the panel. Nineteen states
refused to comply due to privacy concerns and claims that the commission was politically motivated and twenty-six
states stated that they would only hand over public data. See Dartunorro Clark, Forty-five States Refuse to Give
Voter Data to Trump Panel, NBC NEWS (July 6, 2017), https://www.nbcnews.com/politics/white-house/forty-four-
states-refuse-give-voter-data-trump-panel-n779841. Further, the Department of Homeland Security (DHS) stated
that they would not compare the Presidential Commission’s data with federal immigration records, and they
therefore refused to accept any of the Presidential Commission’s data to compare with their federal immigration
records, after which the White House stated it would be destroying the Presidential Commission’s data; see also
Spencer S. Hsu, White House Says It Will Destroy Trump Voter Panel Data, Send No Records to DHS, WASH. POST
(Jan. 10, 2017), https://www.washingtonpost.com/local/public-safety/white-house-says-it-will-destroy-trump-voter-
panel-data-send-no-records-to-dhs/2018/01/10/e70704a8-f616-11e7-b34a-

b85626af34ef story.html?utm_term=.d1eb25f95¢8d. On Jan. 3, 2018, President Trump disbanded the Presidential
Commission; see also Michael Tackett & Michael Wines, Trump Disbands Commission on Voter Fraud, N.Y.
TIMES (Jan. 3, 2018) ,https://www.nytimes.com/2018/01/03/us/politics/trump-voter-fraud-commission.html. On Jan.
9, 2018, it told a federal court that it would not be releasing any data nor any findings whatsoever. See Memorandum
in Support of Defendant’s Motion to Reconsider, Dunlap v. Presidential Comm 'n. on Election Integrity, No. 1:17-
CV-02361-CKK, 1-2 (D.D.C., Jan. 9, 2018), https://www.politico.com/{f/?1d=00000160-dde0-da3c-a371-
ddfebfa60000. (“[S]tate voter data will not be transferred to or accessed or utilized by, DHS or any other agency,
except to the National Archives and Records Administration (‘“NARA”), pursuant to federal law, if the records are
not otherwise destroyed. Pending resolution of outstanding litigation involving the Commission, and pending
consultation with NARA, the White House intends to destroy all state voter data. Non-public Commission records
will continue to be maintained as Presidential Records, and they will not be transferred to the DHS or another
agency, except to NARA, if required, in accordance with federal law.”).

70 Briefing Transcript, supra note 234, at 153-54 (statement by Cleta Mitchell); see also Briefing Transcript, supra
note 234, at 155 (statement by John Merrill); see also Park, Written Testimony, supra note 567, at 9.

7! Briefing Transcript, supra note 234, at 156 (statement by John Merrill).
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that of the 16 allegations regarding all types of voter fraud in Alabama between 2000 and 2012,
only one had to do with noncitizen registration and/or voting.®”> The Heritage Foundation reported
the same case as one of 16 cases of “Proven Voter Fraud” it identified in Alabama between 2000
and 2017.573

A Public Interest Legal Foundation report stated that 5,556 voters were removed from Virginia’s
rolls between 2011 and May 2017 because they were noncitizens, and one third of those removed
voted illegally.®’* One of the witnesses who testified before the Commission, J. Christian Adams,
is quoted in the report and its press release.’”> Other groups have countered that PILF’s allegations
are exaggerated and based on false methodology; these groups have successfully litigated against
related voter purges that were advocated by PILF and its allies in Florida.®’® At the Commission’s
briefing, the ACLU’s Dale Ho testified that while Florida was purging alleged noncitizens,
“thousands of U.S. citizens were wrongly designated as noncitizens and threatened with removal
from the rolls . . . An analysis conducted by the Miami Herald indicated that 87 percent of those
identified by the state as noncitizens on the [voting] rolls were minorities.””’

The News21 study discussed above also identified few incidents of noncitizen voting in their
national database of all voter fraud allegations from 2000-2012. Their study reviewing all public
databases found that of 2,068 public allegations of voter fraud between 2000 and 2012, there were
56 allegations of noncitizen voting; of these, 16 were dismissed, not charged or acquitted; and 40
were convicted, pleaded, subject to consent order, or had unknown results.®”® During the 12 years
studied, there were 488,090,031 ballots cast in presidential elections alone.” Based on allegations
alone, noncitizen voting represented 2.7 percent of all allegations of voter fraud from 2000 to 2012,
and 0.000011 percent of all ballots cast.®®® The Heritage Foundation database documented an

672 See NEWS21, Election Fraud, supra note 582 (noting that 75 percent of cases involved absentee voter fraud).

673 See Heritage, Voter Fraud Cases, supra note 470 (see information on Ala.).

674 Public Interest Legal Foundation, Report: 5500+ Noncitizens Discovered on Voter Rolls in Virginia, PILF (May
30, 2017), https://publicinterestlegal.org/blog/report-5500-noncitizens-discovered-voter-rolls-virginia/.

675 I4.

676 See, e.g., Bellitto v. Snipes, No. 16-CV-61474 (S.D. Fla. 2018), https://publicinterestlegal.org/files/Broward-
Trial-Order.pdf.

77 Briefing Transcript, supra note 234, at 171 (statement by Dale Ho). See also Discussion of Arcia v. Detzner and
Sources cited at notes 730 and 866-70, infra (stipulated settlement of Section 2 claim in 2012 Florida purge of
alleged noncitizens).

78 In August 2012, News21 released a Carnegie-Knight investigative report about voter fraud in the U.S, finding
only 10 cases of alleged, in-person voter impersonation since 2000. NEWS21, Election Fraud, supra note 582 (noting
that there were 2,068 allegations of voter fraud between 2000 and 2012, and only 56 involved allegations of
noncitizens casting an ineligible vote).

679 There were 105,396,630 ballots cast in the 2000 Presidential Election; 122,295,345 in 2004; 131,313,815 in
2008; and 129,084,241 in 2012. CQ Press Voting and Elections Collection (accessed by Commission Staff)
http://library.cqpress.com/elections/index.php (last accessed Aug. 6, 2018). This totals 488,090,031 ballots cast in
presidential elections alone in the time period studied by News21.

680 Jd. (Commission Staff calculations of percentages).



https://publicinterestlegal.org/blog/report-5500-noncitizens-discovered-voter-rolls-virginia/
https://publicinterestlegal.org/files/Broward-Trial-Order.pdf
https://publicinterestlegal.org/files/Broward-Trial-Order.pdf
http://library.cqpress.com/elections/index.php

Chapter 3: Recent Changes in Voting Laws and Procedures

alleged 41 cases of noncitizen voting since 2000,%! representing an even smaller number of ballots
allegedly cast by noncitizens in American elections.

Current Legal Protections Against Noncitizen Voting

There are already strong legal deterrents against noncitizens voting in federal elections. These
include that noncitizen registration®®? and voting®®® are subject to federal criminal penalties, as
well as deportation.®®* Most states also criminalize noncitizen voting.%®> The U.S. Constitution
requires persons to be 18 years of age or older and citizens in order to vote in federal elections.®%
The NVRA requires that any person registering to vote must attest under penalty of perjury that
the person is a United States citizen, over 18, and otherwise eligible to vote.®®” During the NVRA

81 See Mehrbani, Heritage Fraud Database: An Assessment, supra note 627, at 2.

%2 18 U.S.C. § 1015(f) (“Whoever knowingly makes any false statement or claim that he is a citizen of the United
States in order to register to vote or to vote in any Federal, State, or local election (including an initiative, recall, or
referendum)—{s]hall be fined under this title or imprisoned not more than five years, or both™) (emphasis added).
8318 U.S.C. § 611 (enacted as part of 1996 immigration law reforms, making it a felony punishable by a fine and/or
one year in prison, for noncitizens to vote in “any election held solely or in part for the purpose of electing a
candidate for the office of President, Vice President, Presidential elector, Member of the Senate, Member of the
House of Representatives, Delegate from the District of Columbia, or Resident Commissioner™).

84 See 8 U.S.C. § 1182(a)(6)(C) (falsely claiming U.S. citizenship for any purpose under Federal or State law
renders person inadmissible); 8 U.S.C. § 1227(a)(1)(A) (persons who are inadmissible cannot be legally admitted
and are subject to deportation); 8 U.S.C. § 1182(a)(10)(D)(i) (any noncitizen “who has voted in violation of any
Federal, State, or local constitutional provision, statute, ordinance, or regulation” is also inadmissible); 8 U.S.C. §
1182(a)(6)(C)(iii) (while there are waivers for other offenses, there is no waiver for misrepresentation of U.S.
citizenship or for noncitizen voting); 8 U.S.C. § 1227(a)(6) (noncitizen voting is also an affirmatively removable
(deportable) offense).

%85 In Texas, a noncitizen who voted was recently sentenced to eight years in prison. See Claire Z. Cardona, Grand
Prairie Woman Illegally Voted for the Man Responsible for Prosecuting Her, DALLAS NEWS (Feb. 10, 2017),
http://www.dallasnews.com/news/tarrant-county/2017/02/08 grand-prairie-woman-found-guilty-illegal-voting.

686 J.S. CONST., amends. XV § 1, XIX, XXVI § 1.

87 See 52 U.S.C. § 20505(a) (requiring that States use the federal registration form, which includes an affidavit of
citizenship made under penalty of perjury). Also, under the NVRA, every agency that registers voters through
applications for drivers’ licenses, social services applications, and/or through paper forms, must “enable State
election officials to assess the eligibility of the applicant,” and “shall include a statement that (i) states each
eligibility requirement (including citizenship); (ii) contains an attestation that the applicant meets each such
requirement; and (iii) requires the signature of the applicant under penalty of perjury.” 52 U.S.C. §
20504(c)(2)(C)(1)-(iii). See also 52 U.S.C. § 20508(b)(2)(A)-(C) (requiring attestation of citizenship under penalty
of perjury on mail voter registration forms). The NVRA also requires that any other state-designated voter
registration agencies “shall” distribute the same mail voter registration form, and spells out that the form must
specify each eligibility requirement, including citizenship, and contains an attestation that the applicant meets such
requirement, which the applicant signs under penalty of perjury. 52 U.S.C. § 20506 (a)(6)(A)(i)(I)-(III). According
to the DOJ: “The requirements of the NVRA apply to 44 States and the District of Columbia. Six States (Idaho,
Minnesota, New Hampshire, North Dakota, Wisconsin, and Wyoming are exempt from the NVRA because, on and
after August 1, 1994, they either had no voter-registration requirements or had election-day voter registration at
polling places with respect to elections for federal office. Likewise, the territories are not covered by the NVRA
(Puerto Rico, Guam, Virgin Islands, American Samoa). While the NVRA applies to elections for federal office,
States have extended its procedures to all elections.” U.S. Dep’t of Justice, The National Voter Registration Act of
1993, https://www.justice.gov/crt/national-voter-registration-act-1993-nvra (last accessed Aug. 3, 2018).
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debates, Congress deliberated about—but ultimately rejected—Ilanguage allowing states to require
“presentation of documentary evidence of the citizenship of an applicant for voter registration.”®
It determined that this was not necessary and could interfere with one of the main purposes of the
Act, e.g., to expand voter registration in a nation with very low voter participation rates.%*’

Any time a U.S. citizen moves to a new jurisdiction, in order to exercise the right to vote, the
citizen must register to vote in that jurisdiction, and the citizen will be considered a “first-time
registrant” under HAVA. This means that thousands of local jurisdictions will require voter
registration for any new residents who are eligible to vote.®” The NVRA and HAVA already
require that registrants attest to their citizenship and provide some form of identification, but new
documentary proof of citizenship laws make the requirements stricter by requiring a birth
certificate, passport, or naturalization or citizenship papers.®*!

As discussed above, evidence of noncitizen voting is sparse. Studies and litigation records indicate
that there are few documented incidents of noncitizen voting.> This is not to say there are zero
incidents of noncitizen voting, but widespread data show that noncitizen voting occurs extremely
rarely in U.S. elections.®®® In 2016, in a survey of election officials in 42 jurisdictions representing
places with high numbers of noncitizens, “improper noncitizen votes accounted for 0.0001 percent

688 See H.R. REP. NO. 103-66, at 23 (1993).

689 I

990 According to the U.S. Census, in 2010, there were 3,143 counties and county-equivalents (organized boroughs,
census areas, independent cities) in the United States. See U.S. Census Bureau, 2010 Census Geographic Entity
Tallies by State and Type, U.S. CENSUS BUREAU https://www.census.gov/geo/maps-data/data/tallies/all_tallies.html
(last accessed Aug. 2, 2018). Because residency is required to vote in local elections, counties and county
equivalents typically process voter registration applications. See, e.g., 52 U.S.C. § 10502 (outlining residency
requirements for voting). Each of the 50 states (except North Dakota, where voter registration is not required) and
the District of Columbia also administer elections and may enact their own voter registration rules, as long as they
do not conflict with federal law. See, e.g., Arizona v. Inter Tribal Council of Arizona, 570 U.S. 1, 13-15, 20 (2013)
(discussing pre-emption; holding that NVRA pre-empts contravening state law).

91 See Discussion and Sources cited at notes 732-96, infia.

092 See, e.g., Joseph Tanfini, No, There Is No Evidence That Thousands of Noncitizens Are Illegally Voting and
Swinging Elections, L.A. TIMES (Oct. 25, 2016), http://www.latimes.com/politics/la-na-pol-noncitizen-voters-
20161025-snap-story.html (citing studies and evidence disproving cases alleging widespread noncitizen voting); see
also Wendy Weiser & Douglas Keith, The Actual True and Provable Facts About Non-citizen Voting, TIME (Feb.
13, 2017), http://time.com/4669899/illegal-citizens-voting-trump/ (noting that the National Association of
Secretaries of State and experts agree that Trump’s allegations are false; “Multiple nationwide studies have
uncovered only a handful of incidents of non-citizens voting.”); see also The Brennan Center for Justice, Noncitizen
Voting is Vanishingly Rare, THE BRENNAN CENT. FOR JUSTICE (Jan. 25, 2017),
http://www.brennancenter.org/analysis/analysis-noncitizen-voting-vanishingly-rare (detailing multiple studies and
voter fraud prosecution records).

93 Noncitizens may vote in some local elections, if their ballots are separate and the local jurisdictions permits it
regarding strictly local issues. See, e.g., John Haltiwanger, Immigrants Are Getting the Right to Vote in Cities Across
America, NEWSWEEK (Sept. 13, 2017), http://www.newsweek.com/immigrants-are-getting-right-vote-cities-across-
america-664467.
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of the 2016 votes in those jurisdictions.”®* This may be because of the laws with severe penalties
already on the books.*%>

Some advocates have argued that because of the alleged problem of noncitizen voting, strict voter
ID laws should be enacted, voter rolls should be purged, and documentary proof of citizenship
should be required in order to register to vote.%*® Examining the relevant testimony before federal
courts shows that these allegations may be overstated.®”” For example, the American Civil Rights
Union (ACRU) submitted an amicus (friend of the court) brief to the Supreme Court with
allegations of noncitizen voting that were exaggerated.®”® One of the main proponents of the theory
that noncitizen voting is rampant, Kansas Secretary of State Kris Kobach, estimated that 18,000
noncitizens may be registered to vote in his state.®*” On June 18, 2018, a federal court in his state
found that there was “no credible evidence that a substantial number of noncitizens registered to
vote.”’% A federal court of appeals had already found that during the time period at issue, 30
noncitizens registered to vote, about three per year.”’! “Of those..., there is evidence that three
actually cast votes under the mistaken belief that they were entitled to vote.””"? Kansas’ law—

94 Christopher Famighetti, Douglas Keith & Myrna Pérez, Noncitizen Voting: The Missing Millions, Brennan
Center for Justice, THE BRENNAN CENT. FOR JUSTICE (May 15, 2017),
https://www.brennancenter.org/publication/noncitizen-voting-missing-millions

5 See Discussion and Sources cited at notes 682-85, supra (discussing federal criminal penalties, risk of deportation
and NVRA’s and HAVA’s requirement of attestation of citizenship under penalty of perjury).

996 Briefing Transcript, supra note 234, at 153-54 (statement by Cleta Mitchell); see also Briefing Transcript, supra
note 234, at 155 (statement by John Merrill).

97 When the American Civil Rights Union (ACRU) submitted a brief to the Supreme Court backing the Kansas
Secretary of State in a prominent case involving documentary proof of citizenship in Kansas, its allegations of
noncitizen voting were not backed by facts. Brief of the American Civil Rights Union as Amicus Curiae in Support
of Petitioners at 11-12, Kobach v. United States Election Assistance Com’n, 2015 WL 1848103, 135 S. Ct. 2891
(2015) (No. 14-1164). ACRU submitted 13 registration forms from Texas in which noncitizens were registered, but
none had attested that they were citizens. These noncitizens had either checked NO on the citizenship box, or
checked both YES and NO, or left the citizenship box blank. There was no evidence that any of them had voted. On
a national level, the ACRU could only point to one confirmed allegation of noncitizen voting.

698 74

9 Zachary Mueller, Fish v. Kobach Trial— Day One, INSTITUTE FOR RESEARCH AND EDUCATION ON HUMAN
RIGHTS (Mar. 6, 2018), https://www.irehr.org/2018/03/06/fish-v-kobach-trial-day-one/. Notably, these were the
same number of voter registration applications that were suspended for failure to provide the strict forms of
documentary proof of citizenship Kansas requires to register to vote that were discussed during the preliminary
injunction phase of this case, Fish v. Kobach, 840 F.3d 710, 754-55 (10th Cir. 2016). But failure to provide a birth
certificate or naturalization papers does not correspond to noncitizenship. /d. at 745.

700 Fish v. Kobach, 309 F. Supp. 3d 1048, 1101 (D. Kan. 2018), https://www.aclu.org/legal-document/fish-v-
kobach-findings-fact-and-conclusions-law.

01 Fish v. Kobach, 189 F. Supp 3d 1107, 1137-38 (D. Kan. 2016).

702 Id. (emphasis added). The court also found that:

The evidence shows that the DMV clerks currently ask applicants if they are United States citizens,
and they check a box if the applicant responds affirmatively. This was the method Kansas used to
assess citizenship eligibility prior to the effective date of the SAFE Act in 2013. Between January 1,
2006 (seven years before the documentary proof of citizenship law became effective), and March 23,
2016, 860,604 people registered to vote in the State of Kansas . . .
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broadly restricting access to voter registration as a remedy for this relatively small problem—was
therefore permanently enjoined on June 18.7%* Secretary of State Kobach had already been held in
contempt for disobeying a prior federal court order.”*

Hans von Spakovsky was an expert in this case, testifying to broad allegations of noncitizens
voting, but he admitted during the trial that he knew of no federal elections in which the outcome
was decided by noncitizens.’® The federal court ruled that:

The Court gives little weight to Mr. von Spakovsky’s opinion and report because
they are premised on several misleading and unsupported examples of noncitizen
voter registration, mostly outside the State of Kansas. His myriad misleading
statements, coupled with his publicly stated preordained opinions about this subject
matter, convinces the Court that Mr. von Spakovsky testified as an advocate and
not as an objective expert witness.”*

Associate Professor Jesse Richman also testified for Kobach, estimating that 1,000-18,000
noncitizens were registered on the voting rolls; but he admitted that his estimate was based on
surveys that are not peer-reviewed and have been challenged in a letter signed by 200 political
scientists.’®” Moreover:

In one survey, Richman and a graduate assistant flagged names on the list of
suspended voters in Kansas that sounded foreign. When American Civil Liberties
Union attorney Dale Ho asked if the name “Carlos Murguia” would be flagged,

This evidence supports the conclusion that very few noncitizens in Kansas successfully registered to
vote under an attestation regime. Importantly, there is no evidence that under that regime, thousands of
otherwise eligible applicants were cancelled or held in suspense for failure to establish eligibility
requirements. On this record, Plaintiffs make a strong showing that the documentary proof of
citizenship law cannot be justified as the minimum amount of information necessary to assess
citizenship eligibility, where the rates of noncitizen voter fraud prior to the Act's passage are at best
nominal.

703 Fish, 309 F. Supp. 3d at 1119, https://www.aclu.org/legal-document/fish-v-kobach-findings-fact-and-
conclusions-law.

794 Fish v. Kobach, 294 F. Supp. 3d 1154, 1156 (D. Kan. 2018) (holding Kobach in contempt of the court’s order as
he continued to enforce the documentary proof of citizenship law).

705 See, e.g., Brian Lowry, Kobach Turns to Controversial Scholar As Witness in Voting Rights Trial, KANSAS CITY
STAR (Mar. 9, 2018), http://www.kansascity.com/news/politics-government/article204422539.html (noting that “von
Spakovsky testified that even a small number of non-citizens on voter rolls ‘could make the difference in a race
that's decided by a small number of votes,” but during cross-examination acknowledged that he could not name a
specific federal election that was decided by non-citizen votes.”).

706 Fish, 309 F. Supp. 3d at 1082, https://www.aclu.org/legal-document/fish-v-kobach-findings-fact-and-
conclusions-law.

707 Associated Press, Expert Defends Estimates of Noncitizens in Kansas, ASSOCIATED PRESS (Mar. 13, 2018)
https://apnews.com/dcbcc68e68304db98200c568a582392d.
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Richman said yes. Ho told him Murguia is a federal judge in the courthouse where
the trial is occurring.”®

The federal court found this methodology to be so troubling that it needed no further
explanation.’®

Current Voter Registration Issues

New voter registration barriers enacted to counter the above allegations may have a disparate
impact on voters of color. The uniquely U.S. requirement to register before voting can itself be an
obstacle to some eligible citizens. Studies have shown that the very requirement to register to vote
reduces turnout and primarily impacts the poor.”!” In his written statement submitted to the
Commission, the Director of Elections for the State of Colorado, Judd Choate, stated that “the
greatest impediment to voting is not polling place restrictions, it is voter registration.”’!! Moreover,
according to the National Association of Latino Elected Officials (NALEO):

Racial and ethnic disparities in civic participation and representation begin at
registration. Nationwide, according to the 2012 Current Population Survey (CPS)
Voting and Registration report, just 58.7% of adult Latino citizens were registered
to vote, compared to 73.7% of whites. 2012 CPS data also showed that 6./% of
Latino non-voters and 6.7% of African American non-voters reported that
registration problems were the reason why they had not voted in 2012, compared
to just 5.2% of whites.”"?

All states except North Dakota require registration in order to vote, but some states make it easier
than others.”!* While most states require voter registration by a deadline in advance of Election
Day, 15 states and the District of Columbia have same-day registration, where voters can register

708 J4.
7 Fish, 309 F. Supp. 3d at 1093.

710 Id. at 1054 n.4 (citing Steven J. Rosenstone & Raymond E. Wolfinger, The Effect of Registration Laws on Voter
Turnout, 72 AM. POL. SCL REV. 22 (Mar. 1978); see also G. Bingham Powell, Jr., American Voter Turnout in
Comparative Perspective, 80 AM. POL. SCI. REV. 17 (Mar. 1986); see also Stephen Ansolabehere & David M.
Konisky, The Introduction of Voter Registration and Its Effect on Turnout, 14 POL. ANALYSIS 83 (Winter 2006); see
also James M. Avery & Mark Peffley, Voter Registration Requirements, Voter Turnout, and Welfare Eligibility
Policy: Class Bias Matters, 5 STATE POL. & POL’Y Q. 47 (Spring 2005)).

711 Jude Choate, Director of Elections, Colorado Department of State, Written Testimony for the U.S. Comm’n on
Civil Rights, Feb. 2, 2018 at 2 [hereinafter Choate, Written Testimony].

72 NALEO Educational Fund, Latino Voters At Risk: Assessing the Impact of Restrictive Voting Changes in
Election 2016, NALEO EDUCATIONAL FUND 10 (2016),
https://d3n8a8pro7vhmx.cloudfront.net/naleo/pages/233/attachments/original/1462976324/Latino_Voters at Risk
7.pdf (emphasis added).

713 Nat’l. Conf. of State Legislators, Voter Registration, NCSL (Sept. 27, 2016)
http://www.ncsl.org/research/elections-and-campaigns/voter-registration.aspx.
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on Election Day or in some cases, during early voting.”'* Only a few of the states with this positive
measure were formerly covered for preclearance.”'> Hawaii has also recently enacted same-day
registration, to be implemented in 2018.7'° But in the remaining majority of states across the nation,
states must register voters who submit a valid voter registration form either 30 days in advance of
Election Day or by any less stringent state deadline.”!” The Commission also notes that 11 states
and the District of Columbia have recently enacted Automatic Voter Registration (AVR) laws,
again showing that some states are enacting positive measures to expand access to the ballot. These
states are: Alaska, California, Colorado, District of Columbia, Illinois, Maryland, New Jersey,
Oregon, Rhode Island, Vermont, Washington, and West Virginia.”'® Alaska and California are the
only formerly covered states with this measure that expands access to voter registration.”” (For
further information on AVR, see Appendix C.)

In contrast with positive measures in some states, during the time covered by the Commission’s
current study, since the 2006 VRA Reauthorization and the June 2013 Shelby County decision,
other types of changes to voter registration procedures have been adopted that generally create
new barriers to the ballot. These include: (1) requiring discriminatory forms of documentary proof
of citizenship in order to register to vote; (2) challenges to voter eligibility; and (3) aggressive
types of voter list maintenance or purges of voters from the rolls, each of which is discussed below.
Even though they are generally governed by the NVRA, these types of voter registration issue are
actionable under the VRA.

Prior to Shelby County, changes in voter registration procedures were subject to preclearance under
Section 5 of the Voting Rights Act. In 1997, in Young v. Fordice, the Supreme Court held that
changes in voting that fell under the NVRA had to be precleared and reviewed to determine
whether they would be discriminatory, before they could be enacted.”?® Potential Section 2 issues

714 States with same-day registration, including on Election Day, are: CA, CO, CT, DC, IA, ID, IA, IL, ME, MN,
MT, NH, WI, WI, VT; while Maryland and North Carolina only offer SDR during Early Voting. Nat’l. Conf. of
State Legislators, Same Day Voter Registration (SDR), NCSL, at 4 (Oct. 12, 2017)
http://www.ncsl.org/research/elections-and-campaigns/same-day-registration.aspx.

"5 Id. and Cf. Map of Formerly Covered Jurisdictions, Chapter 2, Figure 2, supra note 245.

716 Id.

1752 U.S.C. § 20507(a)(1)(D).

718 See, e.g., Nat’l. Conf. of State Legislators, Automatic Voter Registration, NCSL
http://www.ncsl.org/research/elections-and-campaigns/automatic-voter-registration.aspx (last accessed Aug. 2,
2018).

719 See Map of Formerly Covered Jurisdictions, Chapter 2, Figure 2.

20 Fordice, 520 U.S. 273 at 281-82. The history of this case explains the application of the VRA to changes in voter
registration procedures. When Mississippi first implemented the NVRA after its enactment in 1993, it did not
properly seek preclearance, but the Supreme Court found that the state’s implementation of the NVRA’s new voter
registration procedures were within the definition of voting changes that had to be submitted for preclearance under
Section 5. Id. The Court also noted that the NVRA makes clear that it doesn’t create a conflict with the VRA and
explicitly states that it does not limit the VRA’s application. /d. (citing NVRA provisions 42 U.S.C. § 1973gg-
9(d)(2), § 1973gg-9(d)(1)) (transferred to 52 U.S.C. § 20510(d)(1)-(2)) (“[TThe NVRA does not forbid application of
the VRA’s requirements. To the contrary, it says “[n]othing in this subchapter [of the NVRA] authorizes or requires
conduct that is prohibited by the VRA.” And it adds that “neither the rights and remedies established by this section
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may also arise if changes to voter registration rules are racially discriminatory. For example, in
1987, a federal court found that Mississippi’s dual registration requiring separate registration for
federal and local elections had a racially discriminatory effect and violated Section 2,7*! due to the
persistence of severe socioeconomic disparities for black citizens in Mississippi.’?? The state was
also forced to end another set of dual registration procedures it had created after implementing
new federal NVRA requirements to register voters at state agencies that receive federal funding.
Mississippi voters who wanted to also vote in state elections would have had to fill out a separate
state form,’?? but this regime was never implemented because preclearance was denied under
Section 5.* The DOJ found that more than half the people who had registered to vote in
Mississippi under the new federal NVRA rules (30,000 people) had not separately registered for
state elections, with a clear disproportionate impact on black voters, “preventing them, to a greater
extent than white citizens, from voting in state and local elections.”’?> Moreover, based on the

nor any other provision of this subchapter [of the NVRA] shall supersede, restrict, or limit the application of the
VRA.”).

721 Among other legal challenges, a voter registration group challenged the state’s dual registration requirement
under Section 2 of the VRA, and prevailed in its Section 2 claim regarding illegal discriminatory effects. Mississippi
State Chapter Operation, PUSH v. Allain, 674 F. Supp. 1260, 1268 (N.D. Miss. 1987).

722 Id. This issue was originally addressed under Section 2 because the practice was a century old, and therefore
there was no change in voting procedures that would have had to be subject to preclearance under Section 5.
(Section 5 prohibits a State with a specified history of voting discrimination, such as Mississippi, from “enact[ing]
or seek[ing] to administer any voting qualification or prerequisite to voting, or standard practice, or procedure with
respect to voting different from that in force or effect on November 1, 1964,” unless and until the State obtains
preclearance from the United States Attorney General (Attorney General) or the United States District Court for the
District of Columbia. 52 U.S.C. § 10304 (emphasis added)).

23 Fordice, 520 U.S. at 280.

724 Id. This was yet another change involving NVRA implementation, and the Court held that these types of
subsequent changes in implementation of the NVRA requirements were also subject to preclearance. Id. at 284
(reasoning that: “This Court has made clear that minor, as well as major, changes require preclearance. Allen v. State
Bd. of Elections, 393 U.S. 544, 566-569, 89 S.Ct. 817, 832-834, 22 L.Ed.2d 1 (1969) (discussing minor changes,
including a change from paper ballots to voting machines); NAACP v. Hampton County Election Comm’n, 470 U.S.
166, 175-177, 105 S.Ct. 1128, 1133-1135, 84 L.Ed.2d 124 (1985) (election date relative to filing deadline); Perkins,
supra, at 387,91 S. Ct. at 436 (location of polling places). ); see also 28 C.F.R. § 51.12 (1996) (requiring
preclearance of “[a]ny change affecting voting, even though it appears to be minor or indirect . . . ). This is true
even where, as here, the changes are made in an effort to comply with federal law, so long as those changes reflect
policy choices made by state or local officials. Allen, supra, at 565, n. 29, 89 S.Ct., at 831, n. 29 (requiring State to
preclear changes made in an effort to comply with § 2 of the VRA, 42 U.S.C. § 1973); McDaniel v. Sanchez, 452
U.S. 130, 153, 101 S.Ct. 2224, 2238, 68 L.Ed.2d 724 (1981) (requiring preclearance of voting changes submitted to
a federal court because the VRA “requires that whenever a covered jurisdiction submits a proposal reflecting the
policy choices of the elected representatives of the people—no matter what constraints have limited the choices
available to them—the preclearance requirement of the Voting Rights Act is applicable™); Lopez v. Monterey
County, 519 U.S. 9,22, 117 S.Ct. 340, 348, 136 L.Ed.2d 273 (1996) (quoting McDaniel and emphasizing the need
to preclear changes reflecting policy choices); Hampton County Election Comm’n, at 179-180, 105 S.Ct., at 1135-
1136 (requiring preclearance of change in election date although change was made in an effort to comply with §
5).”).

725 U.S. Dep’t of Justice, Voting Determination Letter from Acting Assistant Attorney General Isabelle Katz Pinzler
to Mississippi Special Assistant Attorney General Sandra M. Shelson (Sept. 22, 1997)
https://www.justice.gov/crt/voting-determination-letter-22. The DOJ found that: “Thus, the State’s federal-election-
only implementation of the NVRA has a disproportionate impact on black citizens, preventing them, to a greater
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historical record, the discriminatory impact of dual registration was “predictable,” and “the fact
that the State has implemented these voting changes without preclearance for more than two and
a half years has led to the full realization of the discriminatory potential of these changes.”’* In
1980, the DOJ also objected to dual registration procedures in Berrien City, Georgia, which would
have required that voters register in both county and city elections, if they wanted to vote in both
county and municipal elections.””” As will be shown below, dual registration is at issue again in
several states.

This section also discusses discriminatory voter challenges, which have also been held to be
actionable under Section 2 of the VRA,’*® and discriminatory removal or purges of voters from
the rolls, which are actionable under the Sections 2 and 5. Changes in voter registration list
maintenance procedures were subject to preclearance under Section 5, and in 1973, in Toney v.
White, the Fifth Circuit Court of Appeals affirmed that list maintenance procedures that disparately
targeted minority voters could be enjoined under Section 2.7%° As discussed herein, while these
issues have not gone to trial again recently, Section 2 claims regarding discriminatory purges have
been favorably settled in the time covered by this report.”*°

The materiality provision of the VRA is also applicable to some of the recent voter registration
restrictions discussed herein. It provides that no person shall be denied the right to vote “because
of an error or omission on any record or paper relating to any application, registration, or other act
requisite to voting, if such error or omission is not material in determining whether such individual
is qualified under State law to vote in such election.””*! The Commission now turns to examining
the main types of recent restrictions to voters getting and staying on the voter registration rolls and
thereby being able to vote.

extent than white citizens, from voting in state and local elections. This has the overall impact of hampering the
ability of black persons to participate in the political process.” Id. at 3. Moreover, there was discriminatory intent in
the legislative history. /d.

26 Id. (emphasis added).

727 U.S. Dep’t of Justice, Voting Determination Letters for Georgia (last updated Aug. 7, 2015)
https://www.justice.gov/crt/voting-determination-letters-georgia [hereinafter DOJ, Georgia Voting Determination
Letters].

728 See Allen, 393 U.S. at 567 (describing the broad scope of Section 2 claims, “Congress expanded the language in
the final version of s 2 to include any ‘voting qualifications or prerequisite to voting, or standard, practice, or
procedure’”).

729476 F.2d 203, 209 (5th Cir. 1973) (citing cases); Cf. Ortiz v. Phila. Office of City Commrs Voter Registration
Division, 28 F.3d 306, 312-13 (3rd Cir. 1994) (asserting that a Section 2 violation was not established per se by
discriminatory impact alone, in jurisdiction where there was insufficient evidence of historical discrimination or
inability to elect candidates of choice).

730 See Stipulation of Dismissal as to Counts I, 11, and parts of IV, Arcia v. Detzner, No. 1:12-CV-22282 (Sept. 12,
2012).

1 Fla. State Conference of N.A.A.C.P. v. Browning, 569 F. Supp. 2d 1237, 1241 n.3 (N.D. FIL. 2007) (citing 42
U.S.C. § 1971(2)(2)(B) (transferred to 52 U.S.C. § 10101(a)(2)(B)).
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Documentary Proof of Citizenship

Under these new types of state voter registration laws, documentary proof of citizenship is limited
to U.S. birth certificates (including tribal certificates), passports, or naturalization or citizenship
certificates. These requirements may also be met by unexpired state-issued drivers’ licenses or
state photo IDs from the 31 states that require the same type of underlying documentary proof of
citizenship through their implementation of the federal REAL ID Act, as long as the state IDs also
have the voter’s current legal name and address.”*?

Federal courts have found that the costs associated with replacing a birth certificate can have a
disparate impact on black and Latino voters.”>* For example, elderly African-American citizens
born in the South are less likely to have birth certificates, as under Jim Crow laws, their mothers
were not permitted to give birth in hospitals.”** A 1950 study concluded that 94.0 percent of white
births were registered nationwide, whereas only 81.5 percent of non-white births were

732 See, e.g., ARIZ. REV. STAT. ANN. § 16-152(A). In Arizona, the voter registration form must contain a “statement
that the applicant shall submit evidence of United States citizenship with the application and that the registrar shall
reject the application if no evidence of citizenship is attached.” ARIZ. REV. STAT. ANN. § 16-152(A)(23). The
following documents satisfy Arizona’s documentary proof of citizenship law:

(1) The number of the applicant’s driver license or nonoperating identification license issued after October
1, 1996 by the department of transportation or the equivalent governmental agency of another state within
the United States if the agency indicates on the applicant’s driver license or nonoperating identification
license that the person has provided satisfactory proof of United States citizenship.
(2) A legible photocopy of the applicant’s birth certificate that verifies citizenship to the satisfaction of the
county recorder.
(3) A legible photocopy of pertinent pages of the applicant’s United States passport identifying the
applicant and the applicant’s passport number or presentation to the county recorder of the applicant’s
United States passport.
(4) A presentation to the county recorder of the applicant’s United States naturalization documents or the
number of the certificate of naturalization. If only the number of the certificate of naturalization is
provided, the applicant shall not be included in the registration rolls until the number of the certificate of
naturalization is verified with the United States immigration and naturalization service by the county
recorder.
(5) Other documents or methods of proof that are established pursuant to the immigration reform and
control act of 1986.
(6) The applicant’s bureau of Indian affairs card number, tribal treaty card number or tribal enrollment
number. ARIZ. REV. STAT. ANN. § 16-166(F) (emphasis added); see also U.S. Dep’t of Homeland Security,
“REAL ID,” https://www.dhs.gov/real-id-enforcement-brief# (last updated Jan. 25, 2018) (19 states and all
4 U.S. territories are not yet fully compliant with REAL ID).
733 See, e.g., Veasey, 71 F. Supp. 3d at 665 (citing testimony from witness Sammie Louise Bates, who stated at trial
that she could not afford the $42 it would have cost her to obtain a birth certificate because she needed the money to
meet her family’s basic living expenses).
734 See, e.g., One Wisconsin Inst., Inc. v. Thomsen, 198 F. Supp. 3d 896, 915 (W.D. Wis. 2016).
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registered.”*®> Because of name changes, women may also have increased difficulty in showing
documentary proof of citizenship that matches current records.”>¢

As of 2010, Puerto Rican birth certificates have been declared invalid and are therefore not
accepted as proof of citizenship in REAL ID states (or in states with voter ID laws).”*” Because of
this, a federal court in Wisconsin found that “[t]he lack of a valid birth record correlated strikingly,
yet predictably, with minority status.””*® And in Pennsylvania, procuring replacement Puerto
Rican birth certificates for persons born before 2010 was already problematic as it was associated
with additional procedures and a processing fee.”>® These same issues arise in states requiring
documentary proof of citizenship to register to vote, and after Hurricane Maria, which devastated
the island,” it is unlikely that the Puerto Rican government will be able to provide replacement
birth certificates in a timely and cost-effective manner.

735 S. Shapiro, Development of Birth Registration and Birth Statistics in the United States, 4 POPULATION STUDIES:
A JOURNAL OF DEMOGRAPHY 86, 98-99 (1950). “Registration completeness figures based on matched infant cards
and death records were 94.0 percent for the white race and 82.0 percent for the non-white.” Id. at 98 n.2.

736 See, e.g., McCrory, 182 F. Supp. 3d at 361 (internal citations omitted). The trial court discussed the difficulties of
Rosanell Eaton, a 93-year-old African American woman:

Because the name on her birth certificate (Rosanell Johnson) did not match the name on her social security card,
federal law prohibited the DMV from issuing her a driver’s license. Ms. Eaton testified that the DMV told her
she needed to get her SSN changed. Presumably, she was actually told to get the name on her social security
card changed so it matched the name she sought to use at the DMV, but here, too, the record is not clear. In any
event, Ms. Eaton says the DMV refused to take further action until she made changes at the social security
office. It took her ten trips (and two tanks of gas) back-and-forth between the DMV and the social security
office before she got her license on January 26, 2015. Ms. Eaton is confident now that she will be able to vote
using her new license.

Ms. Eaton’s testimony does not make clear why her ordeal was so involved, but it is troubling that any
individual could be subjected to such a bureaucratic hassle. /d.

737 One Wisconsin Inst., 198 F. Supp. 3d at 915 (“The evidence at trial demonstrated that Puerto Rico, Cook County,
Illinois, and states with a history of de jure segregation have systematic deficiencies in their vital records systems.
Voters born in those places were commonly unable to confirm their identities under the DMV's standards. And
many of the state's Latino residents were born in Puerto Rico.”); P.R. LAWS ANN. tit. 24, § 1325; see also
Government of Puerto Rico, Puerto Rico’s New Birth Certificate Law (Law 191 of 2009—As Amended)
http://www2.pr.gov/prgovEN/Pages/BirthCertifcateInfo.aspx (last accessed Aug. 6, 2018).

738 One Wisconsin Inst., 198 F. Supp. 3d at 915; see also Wisconsin Dep’t of Motor Vehicles, Acceptable
Documents For Proof of Citizenship or Legal Status in the United States,
http://wisconsindot.gov/Pages/dmv/license-drvs/how-to-apply/citizen-leg-pres.aspx (last accessed June 4, 2018)
(“Wisconsin will not accept Puerto Rican birth certificates issued before July 1, 2010, in line with Puerto
Rico’s law as of October 30, 2010. More information available at pr.gov.”).

73 See Expert Report of Dr. Matt Barreto, Applewhite v. Pennsylvania, No. 330 M.D. 2012, WL 3332376 (Pa.
Commw. Ct. 2012), at 26-27, https://www.aclupa.org/files/2513/7960/9091/Barreto.pdf.

740 See, e.g., Danica Coto, Needs Go Unmet 6 Months After Maria Hit Puerto Rico, ASSOCIATED PRESS (Mar. 30,
2018), https://www.apnews.com/de367742d0c440de85e4b6cb107973d4/Needs-go-unmet-6-months-after-Maria-hit-
Puerto-Rico?utm_campaign=SocialFlow&utm_source=Twitter&utm medium=AP (describing inability to provide
for health, education, and welfare 6 months after “[t]he storm caused an estimated $100 billion in damage, killed
dozens of people and damaged or destroyed nearly 400,000 homes, according to Puerto Rico’s government.”).
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The current statutory cost for replacing a naturalization certificate is $555.00.7*! The current
statutory cost for procuring a citizenship certificate is $1,170.00,4* and for replacement,
$555.00.7% Naturalization certificates are issued to persons who become citizens through
naturalization, and citizenship certificates may be issued to persons with “derivative citizenship”
who are born abroad to a U.S. parent. In 2016, an estimated 8.8 percent of eligible voters were
naturalized citizens, and their numbers are growing.”** About 32 percent of naturalized citizens are
Latino, another 32 percent are Asian, and 9.8 percent are black.”*

Possible Dual Registration Issues in Arizona and Kansas

Currently, in states with documentary proof of citizenship laws, documentary proof of citizenship
cannot be required for the federal voter registration forms (“Federal Form”). Therefore, citizens
who register to vote without documentary proof of citizenship may be legally limited to voting in
only federal elections, and may not be equally entitled to exercise their right to vote for state
representatives or their local school board, or in any other state or local election.”*® They also
sometimes have to vote on separate, federal-only ballots, whereas other citizens may vote complete
or unified ballots.”*” This may implicate discriminatory dual registration procedures. As discussed
further below, in 2014 and 2016, Arizona and Kansas litigated and lost their attempts to have the
federal Election Assistance Commission put their states’ documentary proof of citizenship
requirements on the Federal Form,”*® but they did not remove the requirement from their state
voter registration rules, resulting in dual registration procedures. 74

741 U.S. Citizenship and Immigration Services, N-565, Application for Replacement Naturalization/Citizenship
Document, USCIS, https://www.uscis.gov/n-565 (last updated June 4, 2018).

742 U.S. Citizenship and Immigration Services, N-600, Application for Certificate of Citizenship, USCIS,
https://www.uscis.gov/n-600 (last updated Apr. 11, 2018) (noting that: “This fee applies even if you are filing as an
adopted child or as a child of a veteran or member of the U.S. armed forces.”).

73 USCIS, N-5635, supra note 741.

744 Manuel Pastor, Justin Scoggins, and Magaly N. Lépez, Rock the (Naturalized) Vote II: The Size and Location of
the Recently Naturalized Voting Age Citizen Population, 4, U. S. CAL. DORNSIFE: CENTER FOR STUDY OF
IMMIGRANT INTEGRATION (Sept. 2016), http://dornsife.usc.edu/assets/sites/731/docs/rtnv2016_report_final v4.pdf
(using Census data).

745 U.S. Census Bureau, 2010-14 American Community Survey, CENSUS BUREAU,
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_14_S5YR_ S0501&prodType
=table (last accessed Aug. 7, 2018).

746 See, e.g., Re: Voter Registration, Ariz. Op. Att’y Gen. No. 113-011 at *1 (Oct. 7, 2013) (stating that “registrants
who used the Federal Form and did not provide sufficient evidence of citizenship are not eligible to vote for state
and local races”).

747 See Belenky v. Kobach, No. 2013-CV-1331, 2016 WL 8293871 (D. Kan. 2016) (granting the plaintiffs’ motion
for summary judgment), https://www.aclu.org/legal-document/belenky-v-kobach-summary-judgment.

748 See Discussion and Cases cited at notes 775 and 778-81, infra.

7 Belenky, 2016 WL 8293871, https://www.aclu.org/legal-document/belenky-v-kobach-summary-judgment
(describing Kansas’ dual registration system); Ariz. Op. Att’y Gen. No. [13-011 at *1 (Oct. 7, 2013) (stating that
“registrants who used the Federal Form and did not provide sufficient evidence of citizenship are not eligible to vote
for state and local races™).
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Arizona

Under Arizona’s documentary proof of citizenship law, only limited types of documents were
accepted. 7> Moreover, while copies of passports and birth certificates could be submitted by mail,
naturalization papers had to be the original papers, and were required to be presented in person, or
they would be verified with the federal government.”! Arizona submitted its documentary proof
of citizenship rules for preclearance under Section 5, and in 2005, the Attorney General precleared
them.”?> Arizona was immediately subject to litigation under Section 2, and a preliminary
injunction was issued, but that was overturned by the Supreme Court in October 2016.7>* The
Section 2 claim was also ultimately unsuccessful on the merits.”* Therefore, although Arizona
was later blocked from including documentary proof of citizenship on the Federal Form through
separate litigation,” it was allowed to keep the rules on the state form.

Arizona recently reached a settlement agreement in another case regarding the dual registration
procedure that resulted from the above. In LULAC v. Reagan, plaintiffs alleged that the dual
registration system violated the 1% and 14™ Amendments, and on June 4, 2018, the parties filed a
joint motion for the federal court to enter into a Consent Decree resolving the claims.”>® Arizona
agreed that its documentary proof of citizenship law would no longer remain in force for the state’s
upcoming August 2018 primary elections,”” and agreed to treat State Forms the same as Federal
Forms, so any voter who submits either form without documentary proof of citizenship will still
be registered to vote so long as the Motor Vehicles Department (MVD) has documentary proof of

730 Arizona’s documentary proof of citizenship law was enacted as part of a package of laws targeting immigrants,
such as criminalizing immigration status under state law and requiring local officials and employers to enforce
federal civil immigration laws; the majority of these measures were overturned as unconstitutional due to federal
preemption in Arizona v. United States, 567 U.S. 387,416 (2012). The context is important to Latino citizens who
may feel intimidated and fear voting when their right to vote is targeted in a state with an anti-immigrant climate.
See, e.g., Ana Henderson, Citizenship Verification, Obstacle to Voter Registration and Participation, NEW POL.
SPACES 19(1) (2012), http://www.reimaginerpe.org/19-1/henderson [hereinafter Henderson, Citizenship
Verification, Obstacle to Voter Registration and Participation]; see also Advancement Project, Segregating
American Citizenship: Latino Voter Disenfranchisement in 2012, ADVANCEMENT PROJECT 4 (Sept. 24, 2012),
https://b.3cdn.net/advancement/18{f5Sbe68ab53f752b_0tm6yjgsj.pdf (discussing the impact of documentary proof of
citizenship laws on Latino voters in mixed-status families and communities). The Commission discussed Arizona’s
anti-immigrant measures in a 2012 briefing, and the transcript is available here:
http://www.usccr.gov/calendar/trnscrpt/Transcript 08-17-12.pdf.

75! Henderson, Citizenship Verification, Obstacle to Voter Registration and Participation, supra note 750, at 1083.
52 pyrcell, 549 U.S. at 6.

753 14

54 Gonzalez, 677 F.3d at 407.

735 Arizona could not require documentary proof of citizenship on the Federal Form as such a requirement is
precluded by the National Voter Registration Act. Inter Tribal Council, 570 U.S. at 20.

736 Joint Motion for Consent Decree at 4, League of Latin Am. Citizens Arizona v. Reagan, No. 2:17-CV-04102 (D.
Ariz. June 4, 2018),
http://www.campaignlegalcenter.org/sites/default/files/Joint%20Motion%20for%20Entry%200f%20Consent%20De

cree_0.pdf.
757 [d
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citizenship on file.”*® Arizona made no concession that its law was unconstitutional, but noted that
current technology allows the state to provide necessary safeguards against registration fraud by
automatically checking MVD’s database, while making it easier for citizens to register to vote,
such that a documentary proof of citizenship law was no longer necessary.”>® The Commission
notes that the settlement effectively still requires documentary proof of citizenship in order to be
registered to vote.”®

The Commission’s Arizona SAC heard testimony about the dual registration system and its
complications at the SAC’s briefing on voter access in March 2018. One county recorder testified
that the dual registration system is “very complicated and confusing” and she believes “it’s
preventing many people, citizens in my county, from being able to participate in voting in state
and local elections.””®!

"8 Id. at 2.

759 Id.

760 See, e.g., Robert Warren and Donald Kerwin, The US Eligible-to-Naturalize Population: Detailed Social and
Economic Characteristics, 3 J. ON MIGRATION AND HUM. Security 306, 312-13 (2015). Here is one Latino
naturalized citizen’s story, as told to NALEO and recounted in an amicus brief before the Supreme Court:

In 2004, when Arizona implemented a requirement that voters provide documentary proof of their U.S. citizenship
at the time of voter registration, Jesus Gonzalez of Yuma, Arizona became a United States citizen. After his
naturalization ceremony, he immediately completed a voter registration form and submitted the number of his
Certificate of Naturalization to satisfy the state’s new requirement. Even though the law as originally devised
listed this as one of the approved methods of proving citizenship at registration, Mr. Gonzalez’s application was
rejected because there was no mechanism by which Arizonan authorities could verify the validity of an applicant’s
Certificate of Naturalization number with federal officials (and no mechanism has yet been developed for this
verification). When he received notice, Mr. Gonzalez completed a second new registration application, this time
providing his Arizona driver’s license number, another approved method for proving citizenship. However, his
application was rejected a second time. As a long-time legal permanent resident, Mr. Gonzalez had obtained his
driver’s license before 1996, before Arizona began tracking residents’ citizenship status in DMV records;
therefore, his license was not acceptable as proof of citizenship. It further came to light that in Arizona, residents
with driver’s licenses or state IDs who were legal immigrants, but not yet U.S. citizens, were identified in DMV
records by an “F” marker, and any voter registrants who provided state ID numbers corresponding to records
marked “F” would have their applications rejected. Many or most such registrants were, however—like Mr.
Gonzalez—people who had naturalized but not yet renewed or otherwise updated their state ID records since
becoming U.S. citizens. In Arizona, there are approximately 210,000 legal permanent residents immediately
eligible for naturalization, and a majority of them are Latinos of Mexican origin. Many will become vulnerable
to the same barriers that Mr. Gonzalez encountered if and when they naturalize and seek to participate in Arizona
elections. Brief for Amici Curiae LatinoJustice PRLDEF, et al., in Support of Respondents, Inter Tribal Council,
570 U.S. at 10-11.

The above story shows that a Legal Permanent Resident who was legally entitled to receive a driver’s license and
later naturalized would have to provide documentary proof of citizenship before he could vote. It also shows that list
maintenance to check for documentary proof of citizenship could result from the settlement.

761 Arizona State Advisory Committee to the U.S. Comm’n on Civil Rights, Briefing Transcript at 23.




An Assessment of Minority Voting Rights Access

Kansas

Testimony critiquing documentary proof of citizenship also arose during the Commission’s Kansas
SAC briefing on voting rights in 2016.7°> The Committee heard from Kansas citizens arguing that
many voters felt disenfranchised due to “(1) inconsistencies in implementation and training of the
state’s documentary proof of citizenship law; (2) insufficient voter education efforts; (3) the level
of burden for citizens to obtain required documentation; and (4) a lack of provision for those born
out of state to obtain free documentation.”’®® The Committee ultimately determined that despite
the fact that the IDs can be acquired from the state agency for free, in practice many citizens ended
up paying for their documents, and they equated this payment to an unconstitutional poll tax.’¢*
The Committee also found that eligible voters have been turned away because poll workers were
unaware that the identification that was given to them was acceptable. In addition, the Committee
found a lack of voter education surrounding the law and that Kansas’ proof of citizenship and voter
ID requirements were the “strictest in the nation.”’® Many of the panelists suggested the state’s
documentary proof of citizenship law may have been written “with improper, discriminatory
intent.”7%¢

Regarding the burden on eligible voters in Kansas, nationally recognized voting rights scholar
Michael McDonald submitted an expert report and testified at a recent federal trial’®” that from
January 2013 to December 2015, approximately 35,314 registrants were suspended for failure to
submit documentary proof of citizenship. After being suspended, unless they produced
documentary proof of citizenship, they could not vote in state or local elections.”®® McDonald
found that nearly all were eligible citizens,’® representing “more than 14 percent of the 247,663
new registrants,” and that 22,814 registrants were later purged and were “prevented from voting
due to the documentary proof of citizenship requirement.”’’° Moreover, there was a disparate
impact on young voters, who were three times more likely to be put on the suspended list.””!
Eligible voters who testified at the federal trial say they were disenfranchised by Kansas’

762 See Appendix D for a summary of Kansas State Advisory Committee briefing.

763 K ANSAS STATE ADVISORY COMMITTEE TO THE U.S. COMM’N ON CIVIL RIGHTS, VOTING RIGHTS AND THE
KANSAS SECURE AND FAIR ELECTIONS ACT, 11 (Mar. 2017), http://www.usccr.gov/pubs/KS-Voting-Rights-
Report.pdf; see also Fish, 309 F. Supp. 3d at at 1119 (permanently enjoining the law), https://www.aclu.org/legal-
document/fish-v-kobach-findings-fact-and-conclusions-law.

764 Id. at 38.

765 Id. at 39.

766 I,

767 Fish, 189 F. Supp 3d 1107 at 1145 n.155.

768 Bx. 1, Expert Report of Dr. Michael P. McDonald, Fish, 189 F. Supp 3d 1107, at 2-3,
https://www.aclukansas.org/sites/default/files/field_documents/fish_v. kobach -

_expert_report_of dr._michael mcdonald.pdf [Ahereinafter McDonald Expert Report].

7% Id.; see also lan Vandewalker, Analysis: The Effects of Documentary Proof of Citizenship, THE BRENNAN CENT.
FOR JUSTICE (July 19, 2017) https://www.brennancenter.org/analysis/evidence-impact-documentary-proof-
citizenship-requirements (discussing McDonald study).

770 McDonald Expert Report, supra note 768 (emphasis added).

" Id. at 3.
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documentary proof of citizenship law as they were unable to vote.”’?> On June 18, 2018, a federal
judge agreed that their testimony was credible and struck down Kansas’ restrictions on voter
registration.’”?

Alabama

Alabama’s documentary proof of citizenship law was enacted in 2011 and submitted for
preclearance in 2012, and groups like the ACLU urged the DOJ not to preclear it because it would
have a “disproportionate impact on racial minorities, particularly African Americans and Latinos,
in Alabama.””"* After the Shelby County decision, the submission was withdrawn, as Alabama was
no longer subject to preclearance.””> During a briefing on Access to Voting in Alabama held on
February 22, 2018 conducted by the Commission’s Alabama SAC, John Merrill confirmed that
the state’s documentary proof of citizenship law is still on the books—but he testified that it is not
being enforced.”’® He also testified that the federal Election Assistance Commission (EAC) said
that Alabama could enforce it.””’

772 Plaintiff Donna Bucci, a 59-year old who works at the Kansas Department of Corrections, testified that she
sought to register to vote in 2014 when she was renewing her driver’s license. She left the motor vehicle office
believing that she had registered to vote, but later received a letter saying that she needed to show a birth certificate
or passport. Donna has never left the county and does not have a U.S. passport. She also did not have the money to
spend on ordering a birth certificate from the state of Maryland, where she was born. See Amrit Chang, The Trial
Against Kobach Kicks Off, MEDIUM, ACLU (Mar. 7, 2018), https://medium.com/aclu/the-trial-against-kobach-kicks-
off-heres-what-you-should-know-c70685fcf636. Also, 90-year-old Army Air Corps veteran Marvin Brown
registered to vote by submitting a complete federal form. He was later told that while he could vote in federal
elections, he was prohibited from voting in state and local elections unless he showed additional documentary proof
of citizenship. See Press Release, American Civil Liberties Union, ACLU Sues Kansas Over Dual Registration
System, ACLU (July 19, 2016), https://www.aclu.org/news/aclu-sues-kansas-over-dual-voter-registration-system.
Current lead plaintiff Steven Fish reportedly testified in federal court on March 8, 2018: “Fish attempted to register
to vote in August 2014, at the DMV. Upon leaving the DMV, Fish believed he was registered to vote but was
informed via mail a month later that he must provide documentary proof of citizenship in order to complete his
registration. Not possessing a birth certificate or other documentation at the time, he was unable to complete his
registration.” See Zachary Mueller, Fish v. Kobach Trial—Day 2, IREHR Institute for Research and Education on
Human Rights (Mar. 7, 2018) https://www.irehr.org/2018/03/07/fish-v-kobach-trial-day-two/.

73 Fish, 309 F. Supp. 3d, https://www.aclu.org/legal-document/fish-v-kobach-findings-fact-and-conclusions-law.
774 Jon Sherman, Katie O’Connor, and Olivia Turner, Letter from Jon Sherman and Olivia Turner, Executive
Director ACLU of Alabama, to Christian Herren, Chief of Voting Section, ACLU, 3 (May 18, 2013),
http://www.interfaithmissionservice.org/wp-content/uploads/2012/02/Section-5-Comment-Letter-re-Submission-
No.-2011-537-Alabama-Proof-of-Citizenship.pdf).

775 Shelby Cty., 570 U.S. 529. Also, just after the Shelby County decision, Alabama enacted its voter ID law. See
Sherrilyn Ifill, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 at 3, 6-8 [hereinafter Ifill,
Written Testimony].

776 When asked by USCCR Alabama Advisory Chair Jenny Carroll whether Alabama’s documentary proof of
citizenship law was being enforced, Secretary Merrill stated that: “We’ve not enforced that law, even though in
February of 2016, the Election Assistance Commission had indicated that we could ask that question.” Merrill,
Alabama SAC, Briefing, supra note 589, at 18.

777 Id. Secretary Merrill added that:

As a matter of fact, I got a call from a secretary in another state that told me before the ruling was actually
made public, you need to go ahead and start implementing this. And I said, I don’t think I’ll do that. I
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In a 2014 case, Alabama and Georgia filed an amicus (friend of the court) brief in support of
Arizona and Kansas, seeking to have their states’ documentary proof of citizenship requirements
put onto the Federal Form that would be used in their states.”’® The Tenth Circuit held that their
request was “plainly in conflict with the Supreme Court’s decision in Inter-Tribal Council of
Arizona.”’” Writing for the majority of the Court in Inter-Tribal Council, the late Justice Scalia
took into account that the NVRA does not require documentary proof of citizenship on the Federal
Form, but instead only required attestation of citizenship under penalty of perjury.”®® And in 2015,
the Supreme Court declined to take up the case that Alabama and Georgia had supported, so the
states were not authorized to include a documentary proof of citizenship requirement for their
Federal Forms at that time.”®!

But in 2016, Alabama joined Georgia and Kansas in again requesting that the language of the
Federal Form be changed to accommodate their states’ documentary proof of citizenship
requirements. According to the Associated Press, in February 2016:

Alabama Secretary of State John Merrill said in a statement he requested the
language change, which says “an applicant may not be registered until the applicant
has provided satisfactory evidence of United States citizenship.” The statement said
Merrill was “very excited and most enthusiastic” about the change. “The Office of
the Secretary of State will begin working towards implementation now that we have
received permission from the Election Assistance Commission [EAC], as well as

said, we’re three weeks from our election, which was the SEC primary, that we had passed legislation
in order to get to that point. And I said, I don’t want to cause any confusion for anybody. We’re going
to continue to do what we’ve been doing, which is what we have been doing, and we continue to do that
to this point forward. And that’s where we’re continuing to move at this time. /d. at 18.

"8 Kobach v. U.S. Election Assistance Com'n., 772 F.3d 1183 (10th Cir. 2014), cert. denied 135 S. Ct. 2891 (2015).
Brief of Amici Curiae States of Georgia and Alabama in Support of Appellees and Affirmance of the District
Court’s Decision, 2014 WL 3556145, at *1 (C.A.10) (Appellate Brief). The stated interests of Alabama and Georgia
on July 7, 2014 were as follows:

The Georgia and Alabama legislatures, like the legislatures of Kansas, Arizona, and other states, have
passed laws requiring documentary proof of citizenship from those seeking to register to
vote. See O.C.G.A. §21-2-216(g); Ala. Code § 31-13-28(c). The Georgia and Alabama laws are
materially identical to the Kansas and Arizona laws at issue in this case. Like all sovereign states, Georgia
and Alabama have an interest in enforcing their duly enacted laws. Georgia, for example, has requested
that the Elections Assistance Commission (“Commission” or “EAC”) update the state-specific
instructions attached to the Federal Form required by the National Voter Registration Act (“NVRA”), 42
U.S.C. §1973gg et seq., so that those instructions accurately describe Georgia law. The Commission
denied Georgia’s request, after initially stating that it could not make a determination on the request
because it lacked a quorum of commissioners. /d.

7 Kobach, 772 F.3d at 1188.
780 Inter Tribal Council, 570 U.S. at 4-5.
781 Kobach, 135 S. Ct. 2891.


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000002&cite=ALSTS31-13-28&originatingDoc=I8a9eb653109711e4a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1973GG&originatingDoc=I8a9eb653109711e4a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1973GG&originatingDoc=I8a9eb653109711e4a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
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conducting outreach campaigns to let the public know when this will go into
effect,” the statement said.”®?

The League of Women Voters sued, and in September 2016, a federal court preliminarily enjoined
and prohibited the EAC from changing the Federal Form to put the states’ documentary proof of
citizenship requirements on it.”®> Next, EAC was ordered to make a decision on this issue
according to proper federal procedures, but EAC Commissioners were split in their opinions and
could not come to a decision;’®* therefore, the preliminary injunction stands and documentary
proof of citizenship is currently not on the Federal Form in these states.’>

Commission staff verified that documentary proof of citizenship is currently not on the Alabama
state voter registration form; however, persons without a state drivers’ license or state photo ID
cannot register to vote online and must use a paper form instead.”®® The documentary proof of
citizenship law is still on the books and applies to every voter registration in Alabama except those
who registered prior to September 1, 2011.7%” Moreover, since the law applies to county registrars,
it could be enforced during voter registration verification procedures at the county level.’s?

782 Roxana Hegeman, Official: In Alabama, Georgia, Kansas, Voters Need Citizenship Proof, MONTGOMERY
ADVERTISER (Feb. 6, 2016), https://www.montgomeryadvertiser.com/story/news/2016/02/05/fed-official-those-
alabama-georgia-kansas-need-citizenship-proof-vote/79896934/.

83 League of Women Voters of United States v. Newby, 838 F.3d 1, 14-15 (D.C. Cir. 2016).

84 In its 2014 decision originally rejecting a similar petition from Arizona, Georgia and Kansas, the EAC considered
that in enacting the NVRA, Congress had rejected requiring documentary proof of citizenship, and that in 1994, the
Federal Election Commission also rejected this, finding that:

The issue of U.S. citizenship is addressed within the oath required by the Act and signed by the applicant
under penalty of perjury. To further emphasize this prerequisite to the applicant, the words “For U.S.
Citizens Only” will appear in prominent type on the front cover of the national mail voter registration
form. For these reasons, the final rules do not include th[e] additional requirement [that the Federal Form
collect naturalization information]. 59 Fed. Reg. at 32316.

U.S. ELECTION ASSISTANCE COMM’N, Memorandum of Decision Concerning State Requests to Include Additional
Proof-of-Citizenship Instructions on the National Mail Voter Registration Form, Docket No. EAC 2013-0004, 21
(Jan. 17, 2014),
https://www.eac.gov/assets/1/28/20140117%20EAC%20Final%20Decision%200n%20Proof%200f%20Citizenship
%20Requests%20-%20FINAL.pdf.

785 See, e.g., The Brennan Center for Justice, League of Women Voters v. Newby, THE BRENNAN CENT. FOR JUSTICE

(Sept. 6, 2017), https://www.brennancenter.org/legal-work/league-women-voters-v-newby.
786 See Alabama Secretary of State, Online Services, Electronic Voter Registration Application, AL SOS

https://www.alabamainteractive.org/sos/voter_registration/voterRegistrationWelcome.action (last accessed May 21,
2018).

787 ALA. CODE § 31-13-28(c) (2012) (“The county board of registrars shall accept any completed application for
registration, but an applicant shall not be registered until the applicant has provided satisfactory evidence of United
States citizenship. Satisfactory evidence of United States citizenship shall be provided in person at the time of filing
the application for registration or by including, with a mailed registration application, a photocopy of one of the
documents listed as evidence of United States citizenship in subsection (k) [requiring documentary proof of
citizenship or an affidavit that the applicant does not possess any of the relevant documents].”).

788 ALA. CODE § 31-13-28(c)-(j).
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Georgia

Georgia passed a law requiring documentary proof of citizenship to be verified for all new
registrants, which the DOJ precleared after protracted litigation in 2010.7%° The law had been
opposed by black and Latino voting rights groups in the state.””® Georgia’s documentary proof of
citizenship law requires state and county election officials to verify the eligibility of any new
registrant by comparing his or her information to information in various databases; in the case of
persons who have not provided documentary proof of citizenship to the DMV (because they don’t
have a driver’s license or state photo ID, or because they procured their license before
naturalization), the state or county may ask them to provide documentary proof of citizenship.”!
Although the state says the law is currently unenforced, in a recent settlement agreement regarding
allegedly discriminatory voter registration verification procedures, the parties agreed that there
was no waiver of rights to challenge the documentary proof of citizenship statute or its
implementation.’?

Tennessee

Tennessee’s voter ID law, enacted in 2011, requires documentary proof of citizenship to get the
types of IDs required to vote, including “free” voter ID issued by the state.” In 2011, Tennessee
also passed a voter verification law that essentially requires documentary proof of citizenship. The
law requires that the statewide voter rolls be cross-referenced with other state and federal databases
to identify potential noncitizens registered to vote. The limits and inaccuracies inherent in such
data are the same as in other states discussed in depth below.”* In Tennessee, when cross
references raise a question about a voter’s citizenship status, county election officials must send
the flagged voter a notice requiring the voter to produce proof of citizenship within 30 days or be
removed from the voter rolls. Acceptable proof of citizenship includes a birth certificate, passport,
naturalization papers, or other documentation accepted by the Immigration Control and Reform

8 Georgia v. Holder, 748 F. Supp. 2d 16 (D.D.C. 2010).

70 See, e.g., First Amended Complaint for Declaratory Judgement, Georgia v. Holder, 2010 WL 3481380 9 23
(D.D.C. 2010).

1 Id. at 99 50-61.

792 Settlement Agreement, Georgia State Conference of the NAACP v. Kemp, No. 2:16-CV-219, at 2 (N.D. Ga.
2016), http://www.projectvote.org/wp-content/uploads/Settlement-Agreement-NAACP-v.-Kemp-2.9.17-1.pdf
(pending stipulated settlement filing with the court).

793 See Discussion and Sources cited at notes 516 and 522, supra (and note that the law was amended to make it
even stricter in 2013); see, e.g., Tennessee Dep’t of Safety & Homeland Security, Voter Photo ID, TN.GOV
https://www.tn.gov/safety/driver-services/photoids.html (last accessed Aug. 8, 2018) (“If you are a registered voter and
do not have a government-issued photo ID, the Department of Safety and Homeland Security will provide you with a photo
ID at no charge.

e  Under the new voter ID law, in order to get a photo ID for voting purposes, voters must show the following
documentation to a Driver Service Center examiner:

o Proof of citizenship (such as a birth certificate); and

o Two proofs of Tennessee residency (such as a copy of a utility bill, vehicle registration/title,
or bank statement).)”

794 See Discussion and Sources cited at notes 873-86 (discussing SAVE database), infia.
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Act of 1986. As previously shown, these documents are expensive and not all U.S. citizens have
them, which creates a significant barrier to voter registration with a disparate impact on minority
voters.”” In addition, “[u]nlike the laws in Arizona, Kansas and Georgia [which only apply to
new registrants], the Tennessee law will check citizenship of all registered voters.”””

Challenges of Voters on the Rolls

Challenges to a voter’s eligibility may be brought under various state laws by either other voters
or election officials, at the polls or prior to Election Day; however, in all cases, it is election
officials who make the decision about whether to remove a person from the rolls based on a
challenge. A 2012 Brennan Center for Justice study on voter challengers states:

Twenty-four states allow private citizens to challenge a voter at the polls without
offering any documentation to show that the voter is actually ineligible. This leaves
even lawful voters vulnerable to frivolous or discriminatory challenges. Illinois, for
example, currently permits any legal voter to contest another voter’s qualifications
at the polls but does not require the challenger to offer any proof to substantiate his
or her allegations. The challenged voter, in turn, must provide two forms of
identification (or a witness known to the election judges) to establish her
qualifications before she can vote. Challengers can exploit these unequal
evidentiary burdens to intimidate or delay voters on Election Day.””’

The 2012 national study also found that, “Of the 39 states that allow polling place challenges, only
15 states require poll challengers to provide some documentation to support their claim that the
challenged voter is ineligible. Some states, like South Carolina and Virginia, even allow citizens
to make poll challenges based on the mere suspicion that a voter might be unqualified.””® As of
2012, while states like Montana and North Carolina required affirmative evidence of the voter’s
alleged ineligibility for a challenge, 13 states merely required an affidavit from the challenger that
he or she believes his or her challenge is valid, without any evidence whatsoever except for the
challenger’s word.” These 13 states are: Arkansas, Colorado, Florida, Indiana, Iowa, Kentucky,

795 1d.

79 Henderson, Citizenship Verification, Obstacle to Voter Registration and Partcipation, supra note 750; see also
Tennessee Voter Identification Act, TENN. CODE ANN. § 2-7-112.

77 Nicolas Riley, Voter Challengers, THE BRENNAN CENT. FOR JUSTICE, 1 (2012)
https://www.brennancenter.org/sites/default/files/legacy/publications/Voter_Challengers.pdf (citing state challenge
laws) [hereinafter Riley, Voter Challengers].

78 Id. at 16 (emphasis in original) (citing state laws).

79 Id. at 36 n.134. Two states—Montana and North Carolina—require the poll challenger to produce actual
affirmative evidence of the voter’s ineligibility. See MONT. CODE ANN. § 13-13-301(1) & MONT. ADMIN. R.
44.3.2109(2) (requiring challenges to be rejected unless the challenger has proven that a voter is ineligible by a
“preponderance of the evidence”); N.C. GEN. STAT. ANN. § 163A-918(b) (“No challenge shall be sustained unless
the challenge is substantiated by affirmative proof. In the absence of such proof, the presumption shall be that the
voter is properly registered or affiliated.”).
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Maine, Maryland, Minnesota, New Hampshire, New Jersey, Nevada, and Virginia.*®° Moreover,
the day after the Shelby County decision, in HB 589, North Carolina changed its rules to permit
Election Day challenges of voters who do not present photo ID.! This change was not litigated
as part of NC NAACP v. McCrory’s claims against other provisions of HB 589, discussed in depth
in Chapter 2 above; however, there is current, ongoing litigation regarding discriminatory
implementation and other aspects of North Carolina’s challenge laws.’"

Moreover, a nationwide consent decree protecting voters from the discriminatory use of voter
challenge practices expired in December 2017.8 The consent decree,®** with its prohibitions
against discriminatory voter challenges and intimidating measures aimed at minority voters,*’> was

subsequently enforced in several states.?%

800 1d. (“Thirteen other states require the challenger to produce an affidavit but do not require any additional proof
from the poll challenger beyond his or her word that the challenge is valid. See ARK. CODE ANN. § 7-5-312(h);
CoLO. REV. STAT. § 1-9-202; FLA. STAT. ANN. § 101.111(1); IND. CODE ANN. § 3-11-8-21; IowA CODE ANN. §
49.79; KY. REV. STAT. ANN. §§ 117.245(2), 117.316(2); ME. REV. STAT. ANN. tit. 21-A, § 673(1); MD. CODE, ELEC.
LAW, § 10-312; MINN. STAT. ANN. § 204C.12(2); N.H. REV. STAT. ANN. § 659:27-a; N.J. STAT. ANN. § 19:15-18.2;
NEV. REV. STAT. ANN. § 293.303(1); VA. CODE ANN. § 24.2-651.”).

801 H.R. 589, § 163-87, 2013-2014 Gen. Assemb. (N.C. 2013),
https://www.ncleg.net/Sessions/2013/Bills/House/PDF/H589v0.pdf (challenges allowed on day of primary or
election).

802 See Discussion of N. Carolina State Conference of the NAACP v. N. Carolina State Bd. of Elections, No. 1:16-
CV-1274,2016 WL 6581284 (M.D.N.C. Nov. 4, 2016) infra notes 841-46.

803 Democratic National Committee v. Republican National Committee (“DNC v. RNC”), No. 2:81-CV-03876
(D.N.J. 2009) (requiring the expiration of the consent decree on Dec. 1, 2017),
https://www.brennancenter.org/page/-/Democracy/DNC%20v%20RNC%20-%200rder.pdf at 3.

804 The consent decree originated after a complaint was filed alleging that approximately 45,000 voters were
wrongfully challenged in predominantly black and Latino precincts in New Jersey in 1982; it alleged violations of
the VRA and the U.S. Constitution. Complaint, DNC v. RNC, No. 2:81-CV-03876, 1 35-40 (D.N.J. 2009) (alleging
violations of the 14" and 15" Amendments, and Sections 2 and 11(b) of the VRA).

805 The resulting consent decree settled the constitutional and VRA claims and the prohibited discriminatory voter
challenges. Among other provisions, the consent decree required that both major political parties ensure that state
challenge laws would be implemented in a fair and nondiscriminatory manner, and that individual poll watchers
(appointed by the parties) would not harass or discriminate against voters at the polls. Settlement Stipulation and
Order of Dismissal, DNC v. RNC, No. 2:81-CV-03876 (D.N.J. 1987), https://www.brennancenter.org/page/-
/Democracy/dnc.v.rnc/1987%20consent%20decree.pdf; Consent Order, DNC v. RNC, No. 2:81-CV-03876 (D.N.J.
Nov. 1, 1982), https://www.brennancenter.org/page/-/Democracy/dnc.v.rnc/1982%20consent%20decree.pdf. In
1987, after extensive allegations of voter caging and discriminatory challenges in several states, and “more than 50
depositions taken and thousands of documents examined,” the DNC and the RNC agreed to make their agreement
nationwide, and the court therefore entered a nationwide consent decree. Settlement Stipulation and Order of
Dismissal, DNC v. RNC, No. 2:81-CV-03876 (D.N.J. 1987), https.//www.brennancenter.org/page/-
/Democracy/dnc.v.rnc/1987%20consent%20decree.pdf.

806 In 2012, the U.S. Court of Appeals for the Third Circuit noted that:

In Louisiana during the 1986 Congressional elections, the RNC allegedly created a voter challenge list
by mailing letters to African-American voters and, then, including individuals whose letters were
returned as undeliverable on a list of voters to challenge. A number of voters on the challenge list brought
a suit against the RNC in Louisiana state court. In response to a discovery request made in that suit, the
RNC produced a memorandum in which its Midwest Political Director stated to its Southern Political
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A nationwide review of state challenge laws is beyond the scope of this report. Yet as discussed
below, there is evidence that current conditions include discriminatory challenge provisions in
several states across the nation.®” The evidence collected and analyzed below demonstrates that
such challenges may be used to intimidate voters of color.%

The DOJ objected to discriminatory challenge procedures under Section 5.5 Moreover, the

historical origins of challenge laws show that they were originally intended to suppress the political
participation of people of color,?'? and that they were part of the “first-generation” restrictions to

Director that “this program will eliminate at least 60,000-80,000 folks from the rolls . . . . If it’s a close
race . . . which I’m assuming it is, this could keep the black vote down considerably.” Democratic Nat.
Comm. v. Republican Nat. Comm., 673 F.3d 192, 197 (3d Cir. 2012).

807 See Discussion and Sources cited below, infia notes 821-28 (Georgia); 830-32 (New York); 835-43 (North
Carolina); and 847-850 (Ohio).

808 77

899 For example, the DOJ objected to changes in challenge and voter removal procedures in Alabama in 1981 and
1984. See U.S. Dep’t of Justice, Letter from Bradford Reynolds, Asst. Att’y Gen., Dept. of Justice Civil Rights
Division, to Hon. Floyd R. Cook, Chairman Perry County Court Commission (Sept. 25, 1981),
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/AL-1450.pdf) (DOJ denying proposed county
purge and re-identification of voters); see also U.S. Dep’t of Justice, Letter from Bradford Reynolds, Asst. Att’y
Gen., Dept. of Justice Civil Rights Division, to Hon. F.R. Albritton Jr., Probate Judge (Oct. 26, 1981),
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/AL-1480.pdf) (DOJ denying proposed county
purge and re-identification of voters). The DOJ intervened under the provisions of Section 5 on behalf of a
Vietnamese fishing community in Bayou Le Batre, Alabama in 2004, where for the first time, an Asian-American
candidate ran for mayor. Many Asian-American citizens had their ballots challenged, and “[n]early 50 of them were
forced to fill out paper ballots and have another registered voter vouch for them.” See also DeWayne Wickham, Why
Renew the Voting Rights Act: Alabama Town Provides Answer, USA TODAY (Feb. 22, 2006)
http://usatoday30.usatoday.com/news/opinion/editorials/2006-02-22-forum-voting-act_x.htm (discussing Lawyer’s
Committee for Civil Rights Under Law report) [hereinafier Wickham, Why Renew]. Vouchers are prohibited under
the Voting Rights Act. 52 U.S.C. § 10501 provides that:

(a) No citizen shall be denied, because of his failure to comply with any test or device, the right to vote in any
Federal, State, or local election conducted in any State or political subdivision of a State.

(b) As used in this section, the term “test or device” means any requirement that a person as a prerequisite for
voting or registration for voting (1) demonstrate the ability to read, write, understand, or interpret any matter, (2)
demonstrate any educational achievement or his knowledge of any particular subject, (3) possess good moral
character, or (4) prove his qualifications by the voucher of registered voters or members of any other class.

The voter challenges came from supporters of the white mayoral candidate, and they alleged that Asian-American
voters were criminals, were not residents, and were not citizens. Wickham, Why Renew, supra. One challenger told
the press that “we figured if they couldn’t speak good English, they possibly weren’t American citizens.” Id.
Although there were no changes to voting rights law that required preclearance under Section 5, the discriminatory
abuse of existing law prompted the DOJ to send observers. /d. The observers were able to prevent further challenges
and ensure that these citizens could exercise their right to vote inside the polls, despite the threat of racially
discriminatory challenges. /d.

810 See Riley, Voter Challengers, supra note 797, at 7 (“These origins cast doubt on whether challenger laws were
always enacted to prevent election fraud. In some states, lawmakers first empowered private citizens to challenge
voters at the polls only because they believed it would be an effective way to suppress voter turnout in black, Latino,
or working-class communities. The legislative record in these states indicates that challenger laws were often
enacted, amended, and used not for the purpose of preventing fraud but, rather, to disenfranchise voters of color.
Even in states where challenger laws were not passed with an obviously discriminatory purpose, they were still often
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access to the ballot that the VRA of 1965 was enacted to prevent going forward.®!! But due to the
current lack of preclearance as well as the lack of federal observers, this problem is harder to detect
in the post-Shelby County era. 3!

The Commission also notes that because challenges are made by private citizens, they are initiated
by persons not subject to the same training as poll workers.?!* Also, letters are commonly issued
when voters are challenged and/or purged.®'* As of 2012, 16 states had laws that required
challenged voters to respond to the challenge letter before the challenge is vetted by election
officials, and in seven of those states, challenged voters are required to provide an affirmation or
come to a hearing regarding these unconfirmed challenges prior to or on Election Day.3!°At times,
challenge letters have been threatening, implying that a person could be committing a felony.3!®
Depending on state or local law and the type of challenge, challenged voters typically have to
appear at a hearing, or provide documentary proof of their eligibility in person at their local boards
of elections office within a short period of time, if they want to exercise their right to vote without
being arrested.®!” If they do not have time or do not receive the notice, they are unlikely to be able

enacted in an era when voting qualifications were closely tied to physical characteristics, like race and sex, which
private citizens could easily use to identify unqualified voters at the polls.”).

811 See, e.g., Shelby Cty., 570 U.S. at 546-47 (discussing “first-generation” barriers or “tests and devices” regarding
that the VRA was passed to address).

812 Briefing Transcript, supra note 234, at 42 (statement by Peyton McCrary) (noting that that one “dramatic
consequence” of the lack of federal observers inside the polls since Shelby County is that DOJ is no longer able “to
observe ways in which voters might be unable or challenged unlawfully in exercising their right to vote[.]”).

813 See, e.g., Riley, Voter Challengers, supra note 797, at 1 (citing state challenge laws).

814 See Discussion of Arcia v. Detzner litigation, infra notes 869-81.

815 See, e.g., Riley, Voter Challengers, supra note 797, at 16.

816 See Letter from Kathy Dent, Sarasota County Supervisor of Elections (Oct. 18, 2012) (on file), stamped with the
word “fraud”, and stating that:

The Sarasota County Supervisor of Elections has received information from the Florida Division of
Elections regarding your citizenship status, bringing into question your eligibility as a registered voter.
Per Florida law, only U.S. Citizens are allowed to register to vote. In addition, registering to vote under
fraudulent conditions or swearing a false oath are both third degree felonies in Florida. (Citations to
Florida law omitted.)

817 See, e.g., id. Letters sent in Florida in 2012 stated that:

If the information from the Florida Division of Elections is Inaccurate regarding your citizenship status
or if your citizenship status has recently changed, please stop by our main office with any original
documentation that demonstrates U.S. citizenship. Do not mail these documents. You may want to call
us prior to visiting our main office. Also, you may request an administrative hearing with the Supervisor
of Elections to prove U.S. citizenship.

Y ou must complete the attached Voter Eligibility Form and return it to the Supervisor of Elections within
15 days of receipt. Failure to submit this form within 15 (15) days will result in the removal of your
name from the voter registration rolls and you will no longer be eligible to vote. A nonregistered voter
who casts a vote in the State of Florida may be subject to arrest, imprisonment, and/or other criminal
sanctions. /d.
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to vote on Election Day. When they arrive at the polls, they are subjected to the challenge and may
be unprepared. Recent examples of these types of practices in several states are summarized below.

Georgia

Prior to the Shelby County decision, there were no known objections under Section 5 regarding
voter challenge procedures in Georgia.®'® The Department of Justice brought a Section 2 VRA
enforcement action against Georgia regarding discriminatory challenges in which Latino voters
were required to attend a hearing and prove their citizenship, which was settled by consent
decree®!” in February 2006.%2°

At the Commission’s briefing, Ezra Rosenberg testified that since the Shelby County decision, in
2015:

Hancock County, Georgia changed its process to initiate a series of “challenge
proceedings” to voters, all but two of whom were African American that resulted
in the removal of 53 voters from the register. Later that year, the Lawyers’
Committee for Civil Rights Under Law, representing the Georgia State Conference
of the NAACP and the Georgia Coalition for the Peoples’ Agenda and individual
voters, challenged this conduct as violating the VRA and the National Voter
Registration Act (NVRA), and obtained a preliminary injunction, which resulted in
the ordering of the wrongfully removed voters back on the register.%?!

After litigation, plaintiffs and Hancock County entered into a consent decree subjecting the County
to judicial monitoring of its compliance for five years. In the consent decree, defendants
“strenuously deny” that the challenge practices targeted African-American voters, but they do
acknowledge a conflict between the NVRA’s requirements that voters may not be removed from
the rolls without notice and due process, and Georgia’s state laws allowing challenged voters to

818 DOJ, Georgia Voting Determination Letters, supra note 727.

819 Wex Legal Dictionary defines a consent decree as: “A court order to which all parties have agreed. It is often
done after a settlement between the parties that is subject to approval by the court.” See Wex Legal Dictionary,
Consent Decree, CORNELL L. S. https://www.law.cornell.edu/wex/consent_decree (last accessed Aug. 3, 2018).
820 United States v. Long Cty., No. 2:06-CV-00040 (S.D. Ga. 2006),
https://www.justice.gov/sites/default/files/crt/legacy/2010/12/15/long_cd.pdf (last accessed Aug. 3, 2018).

821 Rosenberg, Written Testimony, supra note 651, at 3 (discussing Complaint, Georgia State Conference of NAACP
v. Hancock Cty. Bd. of Elections & Registration, No. 5:15-CV-00414 (M.D. Ga. 2015) (see 9 1, challenging
improper and racially biased challenges preceding the City of Sparta’s municipal election of Nov. 3, 2015 as
violating the VRA, the Civil Rights Act of 1964, and the U.S. Constitution, https://lawyerscommittee.org/wp-
content/uploads/2016/01/Hancock-Co-Complaint.pdf)).
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be removed immediately.®*? Specifically, the Hancock County Board of Elections (BOER)
recognized the supremacy of federal law®?* and agreed that:

Any actions taken to implement the BOER’s [new, formally adopted] procedures
and guidelines [for conducting voter challenges and list maintenance activities]
must comply with state and federal law, including but not limited to . . . the Voting
Rights Act of 1965, the National Voter Registration Act of 1993, the Civil Rights
Act of 1964, and the Constitutions of the United States and the State of Georgia.’?**

The Consent Decree included numerous other provisions to ensure that challenges should be
nondiscriminatory and that voters who have moved within their precinct or within the county, or
who simply did not respond to a mailing, should not be removed from the rolls.3**> Section 5
preclearance procedures could have stopped Georgia’s recent challenge and voter removal
procedures, if the DOJ or a federal court found that they had a retrogressive, discriminatory effect.
Because the Section 2 claim was settled and the state “strenuously denied” that their practices
targeted African-American voters, it is impossible to state whether the procedures were racially
discriminatory or not.®?® Still, all but two voters who were challenged in Hancock County were
black,%?” and the Consent Decree and subsequent federal court approval of attorneys’ fees indicate
that steps were needed to ensure compliance with federal voting rights law.%?® Prior to the Shelby
County decision, if these challenge procedures were not precleared, the challenged voters would
have never received the challenge letters and would all have been able to vote. Of course, if the
jurisdiction did have a legal reason to challenge a voter’s eligibility, the NVRA and VRA provide
for list maintenance and removal of ineligible voters. However, federal law requires that it should
not be done without adequate civil rights protections.??

New York

According to the New York State Attorney General, in 2015, in Orange County, New York, thirty
Chinese Americans, many of whom were college students, had their registration challenged and
were removed from the voting rolls, and the state Attorney General entered into an agreement to
resolve their complaint of discriminatory treatment and harassment. An individual had challenged
the citizenship and residency of these voters without any basis, yet under a state challenge law that

822 Consent Decree, Georgia State Conference of NAACP v. Hancock Cty., No. 5:15-CV-00414 (M.D. Ga. 2017);
Order on Joint Motion for Entry of Consent Order and Plaintiff's Motion for Attorneys’ Fees, Georgia State
Conference of NAACP v. Hancock Cty., No. 5:15-CV-00414, 2018 WL 1583160 (granting joint motion for entry of
consent order and approving attorneys’ fees).

823 Id. at *1.

824 Consent Decree, Georgia State Conference of NAACP, 2018 WL 1583160 at 9 16-17.

825 Id. (passim.)

826 Id. at *1.

827 Order on Joint Motion, Georgia State Conference of NAACP, 2018 WL 1583160 at 2.

828 Consent Decree, Georgia State Conference of NAACP v. Hancock Cty., 2018 WL 1583160S.

829 See Discussion and Sources cited at notes 729-31, supra, and notes 855, 862 and 870-71, infia.
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requires a reason be provided.®3° The County Board of Elections subsequently removed these U.S.
citizen voters from the rolls after the Orange County Sheriff’s Office incorrectly stated the students
were not citizens.33! Moreover, according to the State Attorney General,

the Board failed to provide the students with notice and opportunity for hearing, as
required by New York election law. The Board also placed undue burdens on a
number of the other students, advising them to bring their passports to the polls on
Election Day to demonstrate their eligibility to vote, even though the law does not
permit the Board to require passports as proof of identity or eligibility.3*?

North Carolina

Prior to the Shelby County decision, there were no DOJ objections regarding challenge procedures
in North Carolina.?*?

Jay Delancy, partner and principal director of North Carolina’s Voter Integrity Project, shared
during the North Carolina briefing public comment period that:

In 2012, we . . . presented evidence of 147 people who voted in two or more states
in the 2012 general elections. Besides a paltry three felony prosecutions, the only
award election officials gave us for this groundbreaking research was to bog down
on the published data. This way nobody could ever embarrass them again.

On another occasion we challenged more than five hundred Wake County voters
who were disqualified from jury duty after telling the Court they were not Wake
County citizens. The only vote we got from election officials was to deny our
evidence and deny our challenges. This was after the DMV had confirmed the

830 Press Release, N.Y. State Att’y. General, A.G. Schneiderman Secures Agreement With Orange County Board Of
Elections To Ensure Equal Access To The Ballot Box For Minority And Student Voters (Oct. 29, 2015),
https://ag.ny.gov/press-release/ag-schneiderman-secures-agreement-orange-county-board-elections-ensure-equal-
access.

831 Id.

82 Jd. Han Ye, one of the impacted students, stated that:

I am a twenty-one year old college student. This was my first time voting in an election. I was shocked
and confused when my voter registration was challenged, because I am an American citizen. Like
some of the other students whose voter registrations were challenged, my family came to America to
escape discrimination and persecution in China. Some of our family and friends were put in jail or
killed because they practiced the Falun Dafa religion. I did not expect to see discrimination like this in
America. The whole experience was really hurtful. I am relieved that the Office of the Attorney
General is working on this and that the voter challenges are resolved. I do not want this to happen
again to anyone like me who just wants to vote. /d.

833 See U.S. Dep’t of Justice, Voting Determination Letters for North Carolina, https://www justice.gov/crt/voting-
determination-letters-north-carolina (last updated Aug. 7, 2015).
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accuracy from our cases. The courts reinvented new rules to prevent our further
research in this area.®**

At the briefing, Al McSurely commented during the public comment period that the allegations
made by Delancy were false and that they had been challenged in a lawsuit alleging violations of
Section 2 of the VRA.%* Notwithstanding Delancy’s charge that North Carolina county officials
were nonresponsive to such challenges, the lawsuit’s records reflect that in Beaufort County, one
individual challenged 138 registered voters, of whom 59 were active voters; this challenge resulted
in 63 voters being purged from the rolls, including an elderly man who had moved to a nursing
home and a 100-year-old woman who does not have a mailbox at her house.®*¢ Similarly, the
lawsuit records show that in Moore County, North Carolina, an individual challenged about 400
registered voters, and in Cumberland County, “one individual challenged the voter registration of
approximately 4,000 voters after mailings by this private individual were returned
undeliverable.”?*’

Under North Carolina law, any registered voter of a county may make challenges within 25 days
of a primary, general, or special election.*® Moreover, under North Carolina law: “The
presentation of a letter mailed by returnable first-class mail to the voter at the address listed on the
voter registration card and returned because the person does not live at the address shall constitute
prima facie evidence that the person no longer resides in the precinct.”®* North Carolina challenge
law provides that every voter who is challenged must attend a hearing, or the voter will be removed
from the voting rolls.?*

In 2016, the North Carolina NAACP brought a Section 2 VRA suit in federal court regarding these
very challenge procedures, after the Voter Integrity Project and private individuals sent mail
correspondence to voters, asking them to verify their address.®*! The NAACP sued the State Board
of Elections on behalf of voters who did not return the postcard verifying their address, who had
been purged from the voting rolls after these private parties had sought their removal, and election
officials felt they were legally obliged to remove them.?*

84 Briefing Transcript, supra note 234, at 267-68 (statement by Jay Delancy).

835 Briefing Transcript, supra note 234, at 318-19 (statement by Al McSurely).

86 N. Carolina State Conference of the NAACP v. N. Carolina State Bd. of Elections, 106 U.S. Dist. LEXIS 153249,
No. 1:16-CV-1274 (M.D.N.C. 2016) at 3-4.

87 Id. at 4-5.

88 N.C. GEN. STAT. § 163A-911(a).

89 N.C. GEN. STAT. § 163A-911(e).

80 N.C. GEN. STAT. § 163A-911(d) (“When a challenge is made, the county board of election shall schedule a
preliminary hearing on the challenge, and shall take such testimony under oath and receive such other evidence
proffered by the challenger as may be offered. The burden of proof shall be on the challenger, and if no testimony is
presented, the board shall dismiss the challenge. If the challenger presents evidence and if the board finds that
probable cause exists that the person challenged is not qualified to vote, then the board shall schedule a hearing on
the challenge.”).

81 N. Carolina State Conference of the NAACP, No. 1:16-CV-1274 at 1-3; see also N.C. GEN. STAT. § 163A-911.
842 N. Carolina State Conference of the NAACP, No. 1:16-CV-1274 at 1-3.
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Just four days before the November 2016 presidential election, the North Carolina NAACP won a
preliminary injunction against the State Board of Elections to stop their removals of voters based
on the above-described challenged procedures.’** Associated Press reported that presiding Judge
Loretta Biggs commented that, “This sounds like something that was put together in 1901.”%%
North Carolina county boards of election since argued for a motion to dismiss the claims based on
lack of standing, which was denied in September 2017, and a hearing on the merits regarding
whether the challenge practices violated Section 2 of the VRA, the 14™ Amendment, and the list
maintenance rules of the NVRA, is currently pending.®*’

During the public comment period of the briefing in North Carolina, the Commission heard from
NAACP branch president Olinda Watkins, who spoke about the intimidation the black community
has felt from voter challenges over the years, and spoke of the story of one plaintiff, 100-year-old
Grace Bail Hardison; Watkins said that “I will share just one voter suppression story out of the

many.n846

Ohio

In 2012, in Ohio, Teresa Sharp, an African-American homemaker who has voted for over 30 years,
received a letter stating, “You are hereby notified that your right to vote has been challenged by a
qualified elector under RC 3503.243505.19.”%%7 Her husband, children, and elderly aunt, who all
reside at the same address, received similar letters from the Hamilton County Board of Elections—
the letters were prompted by the Ohio Integrity Project, an affiliate of True the Vote.?*® True the
Vote’s founder, Catherine Engelbrecht, reportedly “conceded that the group’s software program
flags addresses with a high number of registered voters. When asked if the system was biased
against people who live in multi-generational homes, she said, ‘That’s the way we segment data
just because it is an all-volunteer group that has only limited time.””%*

Census data analyzed by the PEW Research Center show that relatively more people of color live
in multi-generational households:

843 Id. at 9-18 (preliminary injunction was issued on November 4, 2016, based on the likelihood that the State
Elections Board practices violated the NVRA’s prohibitions against systemic removal of voters within 90 days of
any federal election, as well as its requirements that before removing any voter, they must be provided with
adequate notice and an opportunity to respond, and that they may not be permanently removed until two federal
election cycles have passed.).

844 Martha Waggoner and Jonathan Drew, Judge: North Carolina voter challenge process seems ‘insane,’
ASSOCIATED PRESS (Nov. 2, 2016), https://apnews.com/dcb7fbec3538547559¢1¢c9a5¢d6586b11.

845 N. Carolina State Conference of NAACP v. N. Carolina State Bd. of Elections, 283 F. Supp. 3d 393, 403
(M.D.N.C. 2017).

836 Briefing Transcript, supra note 234, at 294-95 (statement by Olinda Watkins).

847 Dan Harris and Melia Patria, Is True the Vote Intimidating Minority Voters From Going to the Polls?, ABC
NEWS (Nov. 2, 2012), https://abcnews.go.com/Politics/true-vote-intimidating-minority-voters-
polls/story?id=17618823.

848 I

849 17
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Figure 7: Multigenerational Households by Race, 2009-20165%°
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Mote: Multigenerational households include at least two adult generations or
grandparents and grandchildren yvounger than 25. Hispanics are of any race.
Aszians include Pacific Izlanders. Whites, blacks and Asians are single-race only
and include only non-Hispanics. *Cther” includes non-Hispanics in emaining
single-race groups or multiracial groups.

Source: Pew Research Center (analysis of the 2009 and 2016 American Community Surveys).
Purges of Voters From the Rolls

Due to allegations of ineligible voters being on the voting rolls, voter list maintenance®! has been
the subject of heightened debate in recent years. This section will examine removal procedures or
“purges” of voters from the rolls that have a negative impact on minority voters in the current era.
In August 2016, News21 conducted an analysis of voter “lists of nearly 50 million registered voters
from a dozen states, and 7 million more who were removed over the last year,” and found no
pattern of discriminatory impact on a national level.®> However, the nature of purges in certain

850 D*Vera Cohn & Jeffrey S. Passel, 4 Record 64 Million American Lives in Multigenerational Households, PEW
RESEARCH CENTER (Apr. 5, 2018), http://www.pewresearch.org/fact-tank/2018/04/05/a-record-64-million-
americans-live-in-multigenerational-households/ (last accessed May 25, 2018).

851 List maintenance is the general practice of removing registered voters from the voter rolls for known, alleged, or
suspected ineligibility. 52 U.S.C. § 20507.

852 Sean Holstege, America Scrubs Millions From the Rolls. Is It Fair?, NEWS21 (Aug. 20, 2016)
http://votingwars.news2 1.com/america-scrubs-millions-from-the-voter-rolls-is-it-fair/.
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states discussed below shows that discriminatory purges may occur on the local level.3** The
Commission examined recent voter purges in Florida, Georgia, North Carolina, Ohio, and
Pennsylvania, and threats of using inaccurate data about citizenship that disparately targets voters
of color in Arkansas, Colorado, and Iowa. The Commission also notes that Kansas and the 26 other
states that are party to its “Crosscheck” system, which was described and examined in detail above,
risk discriminatory purging of eligible voters from the rolls.3%*

The cases and types of voter purges discussed herein may negatively impact the ability of minority
voters to participate in the political process, implicating Section 2 and Section 5 issues, as well as
the materiality provision of the VRA %%

Purging Based on Alleged Voter Ineligibility (Florida)

From 2000-2012, Florida was repeatedly charged with allegations that it engaged in systemic
purges impacting voters of color. This is a subject that the Commission examined in the 2000
report Voting Irregularities in Florida During the 2000 Presidential Election,®° which after
careful examination of purges of voters in Florida found that both the method of the purge and its
outcome directly and negatively impacted black voters. Moreover, the Commission found credible
evidence that “the human consequences” of Florida’s 2000 voter purge program, which was based
on inaccurate data about alleged felony convictions, were severe and disparately impacted black
voters.®>’

853 Id. (noting that the “data did show that purges disproportionately affected minority or low-income voters in
certain communities, and white voters in others.”).

854 See Discussion and Sources cited at notes 648-59, supra (including data regarding discriminatory impacts).

855 Browning, 569 F. Supp. 2d at 1241 n.3 (citing 42 U.S.C. § 1971(a)(2)(B)) (transferred to 52 U.S.C. §
10101(a)(2)(B)).

856 U.S. COMM’N ON CIVIL RIGHTS, (2001) VOTING IRREGULARITIES IN FLORIDA DURING THE 2000 PRESIDENTIAL
ELECTION: CH. 5 THE REALITY OF LIST MAINTENANCE, http://www.usccr.gov/pubs/vote2000/report/chS5.htm (last
accessed Aug. 7, 2018).

857 Id. In addition:

Professor Darryl Paulson testified that the Hillsborough County supervisor of elections estimated that
15 percent of those purged were purged in error and they were disproportionately African American.
According to Professor Paulson, another source estimated that 7,000 voters, mostly African Americans
and registered Democrats, were removed from the list.

According to news reports, even those who had received a full pardon for their offenses were listed on
DBT’s exclusion list.

Reverend Willie Dixon, a Tampa resident, received a full pardon for drug offenses in 1985, and has
since become a youth leader, a bible preacher, and a “pillar of the Tampa African American
community who has voted in every presidential election.” But despite his 15 years of voting status,
Pam Iorio, the supervisor of elections for Hillsborough County, sent Reverend Dixon a letter informing
him that he had been removed from the rolls because of a prior conviction. Eventually, Reverend
Dixon was able to verify his status as a registered voter.
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The Commission also found that most voters who were removed were in fact eligible, that
“countless” Floridians were denied their right to vote, and that “disenfranchisement of Florida
voters fell most harshly on the shoulders of African Americans.”**® In the next presidential election
cycle, in 2004, Florida conducted an extremely similar purge targeting persons with felony
convictions with a reported discriminatory impact on black voters.®>

In 2007, Florida passed a new law requiring that a voter registration applicant’s driver’s license or
Social Security Number be verified with an exact match to the voter’s name, before the voter could
be registered. Implementation of this new law, challengers of the law alleged, that its
implementation resulted in more than 11,000 citizens whose registration was kept from the rolls
in 2008, with “a substantial differential impact on minority citizens.”®®® A Complaint also alleged
that under the exact match system:

A citizen registering as “Bill” might not “match” if his Social Security number is
issued under “William.” A woman’s married name might not match against a
database where she is listed under her maiden name. Haitian-American and other
Latino citizens who use compound names like “Jean-Robert Martin” or “Gabriel
Garcia Mérquez” may find themselves with part of their first or last name listed as
a middle name and unable to be matched.5¢!

Media accounts also captured the impact of list maintenance activities and the frustration they caused
for Florida voters.

Wallace McDonald, in 1959, was convicted of a misdemeanor, vagrancy, for falling asleep on a bench
in Tampa while he waited for a bus. In 2000, Mr. McDonald received a letter from Ms. Iorio informing
him that as an ex-felon, his name had been removed from the rolls. Despite the efforts of his attorney
to correct the problem, Mr. Wallace was not allowed to vote. Mr. McDonald stated:

I could not believe it, after voting all these years since the 50s, without a problem . . . [ knew
something was unfair about that. To be able to vote all your life then to have somebody reach in a bag
and take some technicality that you can’t vote. Why now? Something’s wrong. /d.

858 U.S. COMM’N ON CIVIL RIGHTS, (2001) VOTING IRREGULARITIES IN FLORIDA DURING THE 2000 PRESIDENTIAL
ELECTION: CH. 9 FINDINGS AND RECOMMENDATIONS, http://www.usccr.gov/pubs/vote2000/report/ch9.htm (last
accessed Aug. 7,2018).

859 Ford Fessedon, Florida List for Purge of Voters Proves Flawed, N.Y. TIMES (July 10, 2004),
http://www.nytimes.com/2004/07/10/us/florida-list-for-purge-of-voters-proves-flawed.html. In 2004:

Of nearly 48,000 Florida residents on the felon list, only 61 are Hispanic. By contrast, more than

22,000 are African-American. About 8 percent of Florida voters describe themselves as Hispanic, and

about 11 percent as black. In a presidential-election battleground state that decided the 2000 race by

giving George W. Bush a margin of only 537 votes, the effect could be significant: black voters are
overwhelmingly Democratic, while Hispanics in Florida tend to vote Republican].]

A spokeswoman for the Florida Department of Law Enforcement, Kristen Perezluha, said the felon database
used F.B.I. criteria for judging race and so never listed Hispanic. /d.

860 The Brennan Center for Justice, Florida NAACP v. Browning, THE BRENNAN CENT. FOR JUSTICE (Oct. 23, 2008),
https://www.brennancenter.org/legal-work/florida-naacp-v-browning [hereinafter Brennan Cent., Florida NAACP].
861 [d
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In December 2007, a federal district court issued a preliminary injunction under the 1 and 14"
Amendments of the U.S. Constitution, as well as HAVA, NVRA, and the materiality provision of
the VRA, under which no person shall be denied the right to vote “because of an error or omission
on any record or paper relating to any application . . . not material in determining whether such
individual is qualified under State law to vote in such election.”®®? The court granted the state’s
motion to dismiss the Section 2 claim,®® and over 14,000 otherwise eligible citizens were put back
on the rolls prior to the presidential primary, while the Eleventh Circuit Court of Appeals then
reversed the lower court’s preliminary injunction in April 2008.2%* The law was later amended,
and based on the more accessible new procedures, the parties dismissed the case.®®

In 2012, Florida attempted to purge thousands of voters of color—the majority of whom were
Latino—Dbased on inaccurate allegations that they were not citizens. The state initially created a
list of 182,000 alleged noncitizens by comparing the voting rolls to drivers’ license databases,
which is an extremely faulty method as drivers’ license databases do not reflect citizenship, then
cut it back to approximately 2,600.3% Litigation in the case of Mi Familia Vota v. Detzner showed
that this change in voting procedures should have been submitted for preclearance as a statewide
change impacting formerly covered counties in Florida under Section 5.%¢7 The court rejected a
motion to dismiss, explaining that Florida’s use of the database to discover noncitizens was “done
in connection with its efforts to maintain voter registration rolls;” however, the case was dismissed
a year later, after Shelby County suspended preclearance.®%

The great majority of voters on Florida’s 2012 purge list were people of color. The data in a federal
complaint alleging Section 2 violations (based on Florida voter registration data) showed that 87
percent were voters of color: 61 percent were Hispanic (whereas 14 percent of all registered voters
in Florida were Hispanic); 16 percent were black (whereas 14 percent of all registered voters were

82 Browning, 569 F. Supp. 2d 1237 at 1241 n.3 (citing 42 U.S.C. § 1971(a)(2)(B)) (transferred to 52 U.S.C. §
10101(a)(2)(B)).

863 See Fla. State Conference of N.A.A.C.P. v. Browning, 522 F.3d 1153, 1159 (11th Cir. 2008).

864 Id.

865 Brennan Cent., Florida NAACP, supra note 860 (discussing amendment and dismissal).

866 See Answer at 20, United States v. Florida, No. 4:12-CV-00285 (N.D. Fla. July 3, 2012); Answer at 24, 43, Arcia
v. Detzner, No. 1:12-CV-22282 (S.D. Fla. July 12, 2012). Florida developed a list of more than 180,000 potential
noncitizen voters by comparing data from its motor vehicle agency with the state voter file. As acknowledged by the
state, many individuals who presented legal immigration documents in the past (e.g., when first obtaining a driver’s
license) may have since become citizens and are thus properly registered to vote. Florida then went ahead and sent
an initial 2,600 voters from its purge list to county Supervisors of Elections with instructions on how to investigate
and remove them from the rolls within a short period of time. Evidence quickly showed that the methods used by
state officials were flawed and some county supervisors from both political parties refused to implement the purge.
87 Mi Familia Vota Educ. Fund v. Detzner, 891 F. Supp. 2d 1326, 1332-34 (M..D. Fla. 2012),
https://www.clearinghouse.net/chDocs/public/VR-FL-0168-0008.pdf; see also Allen, 393 U.S. at 565, 567 (1969)
(recognizing that Congress intended to give the VRA the “broadest possible scope” and that Section 5 reaches
“subtle, as well as obvious” state laws that have the effect of or intent to disenfranchise minority voters); Presley v.
Etowah Cty. Comm’n, 502 U.S. 491, 501 (1992) (reaffirming Allen and stating that “all changes in voting must be
precleared” and that the “sphere” of Section 5 includes “all changes to rules governing voting”).

868 Detzner, 891 F. Supp. 2d at 1333.
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black); 16 percent were white (whereas 70 percent of registered voters were white); and 5 percent
were Asian American (whereas only 2 percent of registered voters were Asian).®%® Shortly after
the complaint alleging violations of Section 2 of the VRA was filed, the state settled the Section 2
claim and stipulated to the settlement before a federal court.®’® Florida also stopped this method
of purge before Election Day, but it went on to try a different method prior to November, and
plaintiffs went on to successfully litigate further claims under the NVRA 37!

As alleged by the plaintiffs in their pleadings, Karla Vanessa Arcia and Melande Antoine, U.S.
citizens originally from Nicaragua and Haiti, were among those erroneously placed on Florida’s
purge list, having already taken the oath of citizenship and completed all legal requirements to
become naturalized citizens. Others like Bill Internicola, a 91-year-old World War II veteran born
in Brooklyn, N.Y., and a number of Puerto Ricans living in Florida, also found themselves on the
state’s flawed purge list. They received letters saying they had to prove their citizenship within 30
days or they could not vote.®”> Arcia and Antoine became plaintiffs and despite the state’s next
steps, continued to appeal to the Eleventh Circuit, which eventually ruled in their favor in the case
of Arcia v. Detzner in 2014.

In the meantime, prior to November, Florida changed its method of purging, by beginning to run
the list of alleged noncitizens through the Department of Homeland Security’s (DHS) Systematic
Alien Verification for Entitlements (SAVE) database.®” Plaintiffs filed an amended complaint,
but even as the case became more complex because of standing issues, Arcia and Antoine were
able to prove that they were continually subject to harm.®’* This is in part because SAVE is not a
comprehensive list of U.S. citizens.?”® It is not updated to include all naturalized citizens, and it
does not include derivative citizens born to U.S. parents outside the country. In fact, there is no
list of U.S. citizens.®’® In July 2012, 13 states, led by Colorado, petitioned the DHS for access to

869 Complaint, Arcia v. Detzner, No. 1:12-CV-22282, 926 at 10 (S.D. Fla. 2012),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/VoterPurgeComplaint_000.pdf.

870 See Stipulation of Dismissal as to Counts I, II and parts of IV, Arcia v. Detzner, No. 1:12-CV-22282 (Sept. 12,
2012), http://latinojustice.org/briefing_room/press_releases/Florida Agreement_091212.pdf (“Plaintiffs will dismiss
all of their claims in the Litigation other than the claim under section 8(c)(2)(A) of the NVRA”).

871 Arcia v. Fla. Sec’y of State, 772 F.3d 1335 (11th Cir. 2014).

872 Complaint, Detzner, No. 1:12-CV-22282 at 9 4-5, 39; see also Greg Allen, World War II Vet Caught Up In
Florida’s Voter Purge Controversy, NPR (May 31, 2012),
https://www.npr.org/sections/itsallpolitics/2012/05/31/154020289/world-war-ii-vet-caught-up-in-floridas-voter-
purge-controversy.

873 Arcia, 772 F.3d at 1339.

874 Id. at 1341.

875 U.S. Dep’t of Justice, Letter from Thomas E. Perez, Assist. Att’y Gen., U.S. Dep’t of Justice, to Hon. Ken
Detzner, Florida Secretary of State (June 11, 2012), https://assets.documentcloud.org/documents/805150/us-dep-of-
justice-save-letter-1.pdf.

876 See John Suthers, Letter from John W. Suthers. Att’y Gen. for the State of Colorado, to Hon. Janet Napolitano,
Secretary of U.S. Dep’t of Homeland Security, at 3 (July 5, 2012),
https://www.sos.state.co.us/pubs/newsRoom/issueFiles/2012/20120705MemoDHS.pdf.
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SAVE to identify possible noncitizens to purge from voter rolls.*”” But by 2016, many states
dropped their agreements, and while election officials in Florida, Colorado, Georgia, North
Carolina, Virginia, and several Arizona counties still have agreements with DHS to use SAVE,
they are not necessarily active users.®’® This may be because in Florida, the Eleventh Circuit found
that:

Because Ms. Arcia and Ms. Antoine were naturalized U.S. citizens from Nicaragua
and Haiti respectively, there was a realistic probability that they would be
misidentified due to unintentional mistakes in the Secretary’s data-matching
process[.] . . . based on the potential errors that could occur when the Secretary
attempted to confirm their immigration status in various state and federal
databases[.]¥7

The court of appeals also concluded that Florida had violated the NVRA’s prohibition against
systemic voter list maintenance conducted in the 90 days before any federal election.®® It
determined that the NVRA prohibits purging in this window because voters would not have time
to correct errors, and “that is when the risk of disenfranchising eligible voters is the greatest.”*8!
This would have also been subject to preclearance prior to Shelby County.®?

This case was discussed by panelists at the February 2, 2018 briefing. John Park criticized the DOJ
because its litigation allegedly stopped the state from purging alleged noncitizens from the voting
rolls.®%3 But referencing the Arcia case brought by Advancement Project and Latino Justice
PRLDEF on behalf of black and Latino voters in Florida, Dale Ho responded that the Florida purge
“actually represents a cautionary tale about inaccurate and overzealous purging,”®** and described
the disparate impact of these types of purges on naturalized citizens, most of whom are people of
color.®®> However, PILF recently sent letters to 248 jurisdictions across the United States alleging
noncompliance with the NVRA’s list maintenance requirements and threatening litigation; the
letters also requested information about “any records indicating the use of citizenship or

877 Scott Gessler, Letter from Scott Gessler, Colorado Secretary of State, to Janet Napolitano, Secretary of U.S.
Dep’t of Homeland Security (July 9, 2012), http://www.scribd.com/doc/99815699/SOS-Sec-NapolitanoLtr-7-9-12-
FINAL.

878 See U.S. Citizenship and Immigration Services, S4VE Agency Search Tool, USCIS,
https://www.uscis.gov/save/save-agency-search-

tool?topic_id=&agency_zip_code=&benefit category%5B%5D=17&items_per_page=50, (listing current SAVE
users for Voter Registration); see also Amy Sherman, Trump's Commission Vice Chair Kris Kobach Says
Immigration Data Not Bounced Against Aoter Rolls, POLITIFACT: FLORIDA (May 23, 2017),

http://www.politifact.com/florida/statements/2017/may/23/kris-kobach/trumps-election-commission-chair-kris-

kobach-says-/.
879 Arcia, 772 F.3d at 1341 (emphasis added).

880 Id. at 1346.

881 [d

882 See, e.g., Fordice, 520 U.S. 273.

883 Briefing Transcript, supra note 234, at 203 (statement by John Park).
884 Briefing Transcript, supra note 234, at 213-315 (statement by Dale Ho).
85 Id. at 171.
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immigration status for list maintenance activities, including but not limited to the Systematic Alien
Verification for Entitlements (SAVE) Program database.”%%¢

Purging for Minor Discrepancies (Georgia)

The DOJ objected to several changes in voter registration rules in Georgia during the time period
covered by this report.®¥” In 2009, then-Acting Assistant Attorney General Loretta Lynch objected
to Georgia’s voter verification system, and notified the state that:

We have considered the accuracy of the state’s verification process. Our analysis
shows that the state’s process does not produce accurate and reliable information,
and that thousands of citizens who are in fact eligible to vote under Georgia law
have been flagged . . . Perhaps the most telling statistic concerns the effect of the
verification process on native-born citizens. Of those persons erroneously identified
as non-citizens, 14.9 percent, more than 1 in 7, established eligibility with a birth
certificate, showing they were born in this country. Another 45.7 percent provided

886 See PILF, Sample NVRA Violation, supra note 633, at 2.

887 See Robert A. Kengle, Voting Rights in Georgia: 1982-2006, 17 S. CAL. REV. L. & Soc. JUST. 367, 375 (2008),
Table 1: Section 5 Objections by Type, 1982—2006. The various types of voting changes that were subject to
objections, or that were withdrawn or continued (rather than being precleared) are set forth in the table below:

Objections Withdrawn Continued

Method of Election 32 1 6
Redistricting 26 2 1

State Judicial 6 2 1
Annexation 5 2 1

Districting 4 0 1

Election Schedule 4 0 0
Candidate Qualification 3 0 1
Voter Registration 3 0 0
Consolidation 2 0 0

Polling Place 2 0 0
Referendum Procedures 2 0 0
Elected to Appointive 1 0 1
Deannexation 1 0 0
Total 2 7 12

887 U.S. Dep’t of Justice, Letter from Loretta King, Asst. Att’y Gen., U.S. Dep’t of Justice Civil Rights Division, to
Hon. Thurbert E. Baker, Attorney General of Georgia, at 1-4 (May 29, 2009),
https://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/1_090529.pdf (emphasis added).
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proof that they were naturalized citizens, suggesting that the driver’s license
database is not current for recently naturalized citizens. The impact of these errors
falls disproportionately on minority voters . . . . Applicants [for voter registration]
who are Hispanic, Asian or African American are more likely than white
applicants, to statistically significant degrees, to be flagged for additional
scrutiny 888

Two cases were recently brought in Georgia challenging county voter list maintenance procedures
under Section 2 of the VRA; these cases also included claims under the NVRA. The first is the
Hancock County challenger case discussed above, which resulted in systemic removal of voters,
virtually all of whom were African American. Hancock County entered into a court-ordered
consent decree that includes protections against discriminatory list maintenance procedures going
forward.5®’

The second case was brought in September 2016 against the Secretary of State’s implementation
of Georgia’s “exact match” process, and the complaint alleged the process resulted in the
cancellation of tens of thousands of voter registration applications and disparately impacted black,
Latino, and Asian-American voters.*® The Georgia NAACP, Asian Americans Advancing Justice,
and the Georgia Coalition for the Peoples’ Agenda’s allegations of violations of Section 2 of the
VRA and the 1% and 14™ Amendment of the U.S. Constitution were not settled until after the 2016
presidential election, on February 8, 2017.%%!

According to the allegations in plaintiff’s complaint, Georgia’s match process was implemented
through comparing the names on voter registration applications against drivers’ license and social
security databases.®? All of the letters and numbers of the applicant’s name, date of birth, driver’s
license number, and last four digits of the Social Security number had to match the same letters

888 Id.

889 See Consent Decree, Georgia State Conference of NAACP, 2018 WL 1583160.

890 Complaint for Injunctive and Declaratory Relief, Georgia State Conference of the NAACP v. Kemp, No. 2:16-
CV-219, 149-65 (M.D. Ga. 2016), https://lawyerscommittee.org/wp-content/uploads/2016/09/2016-09-13-GA-
NAACP-Kemp-Complaint-FINAL.pdf.

891 Settlement Agreement, Georgia State Conference of the NAACP v. Kemp, 2017 WL 2492361, No. 2:16-CV-219
(M.D. Ga. 2016), http://www.projectvote.org/wp-content/uploads/Settlement-Agreement-NAACP-v.-Kemp-2.9.17-
1.pdf (like most settlement agreements, this one specifically did not include any admissions of liability). Id. at *10.
892 See Complaint, Georgia State Conference of the NAACP, No. 2:16-CV-219 at 99 27-29 (“The Georgia voter
registration verification protocol was created in 2010 via administrative policy by Secretary of State Kemp pursuant
to Ga. Code Ann. § 21-2-216(g)(7). The matching protocol is not codified in any statute or regulation. The
verification protocol relies upon an algorithm to compare information on a first-time applicant’s voter registration
form to information in the DDS or SSA databases, once the information from the form is entered into ENET. If
applicants provide their driver’s license number on their registration form, the algorithm makes the comparison to
information in the DDS database. If applicants provide the last four digits of their social security number, the
algorithm makes the comparison to information in the SSA HAVYV database. The protocol requires that the
information on an unregistered applicant’s voter registration form exactly match corresponding fields in the
applicant’s record contained in the DDS or SSA databases.”).
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and numbers presented in the state Department of Driver Services or federal Social Security
Administration databases.®® Election officials:

consider a voter registration application “incomplete” pursuant to Ga. Code Ann. §
21-2-220(d) if any information does not match exactly with all of the corresponding
data fields in the DDS or SSA databases. Therefore, under this protocol, complete
applications submitted with accurate identifying information by eligible voters are
routinely marked incomplete and the applicants are not added to the voter
registration list. The result is disenfranchisement.3%*

Moreover, the plaintiffs alleged that voters were given extremely unclear notice about what
information was needed to correct any discrepancies, and they had to respond within less than 40
days.®?> If they could not navigate that “Kafkaesque” and time-consuming process,®*° their voter
registration application would be rejected and the only way they could vote would be by presenting
additional documentary proof of identification or citizenship before a “40-day clock” had
expired.*”’ The complaint further alleged that “a conservative estimate indicate[d] that more than
42,500 voter registration applications ha[d] been suspended or rejected due to the verification
protocol.”%%

An expert study submitted by plaintiffs found that black voters comprised 63.6 percent of cancelled
applicants, although they made up only 29.4 percent of the population, and that Latino voters
comprised 7.9 percent of cancelled applicants, although they made up only 3.6 percent of the
population; while white voters made up 13.6 percent of the cancellations but constituted 47.2
percent of the population.®”® Moreover, applicants who failed the exact match tended to live in
poorer communities and have lower high school graduation rates, which would make correction
of the cancellations or resolution of the discrepancies more challenging.””® The complaint also
alleged that the history of discrimination in voting in Georgia, along with ongoing discrimination
in the form of socioeconomic disparities that interact with the procedures, resulted in significant
racial disparities in access to voter registration.”®!

893 I1d.

84 Id. at § 41 (emphasis added).

895 Id. at 9 45-58.

89 Jd. at 9 65; see also id. at 19 65-80 (detailing individual voters of color experiences).

87 Id. at 9 45-58.

88 Jd. at § 7 (emphasis added).

89 Declaration of Christopher Brill, filed in Georgia State Conference of the NAACP, No. 2:16-CV-219 (N.D. Ga.
2016), ECF Doc. No. 3-19 at § 7 (Sept. 14, 2016) (on file).

990 Declaration of Michael McDonald, filed in Georgia State Conference of the NAACP, No. 2:16-CV-219 (N.D. Ga.
2016), ECF Doc. No. 3-19 at §9 38-51 (Sept. 14, 2016).

N1 Complaint, Georgia State Conference of the NAACP, No. 2:16-CV-219 at §9 122-23 (“The rate at which [voter
registration] applicants have been placed in cancelled or pending status between July 2013 and July 2016 due to
failing the first or last name match varies significantly by race. This is true even when considering the presence of
special characters in applicants’ names (spaces, hyphens, and apostrophes). For example, White applicants whose
names contain special characters both fail the name match and remain in cancelled or pending status at a rate of 1.7
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The federal district court held a hearing on the preliminary injunction,’® and all claims were settled
in February 2017.%%3 The parties agreed that voter registration applicants whose information fails
to match will be placed in pending status, and permitted to vote if they show acceptable
identification or proof of citizenship.”®* The Georgia settlement permits types of documentary
proof of citizenship are more expansive than in other states with stricter laws such as Kansas; they
include more than only birth, naturalization, or citizenship certificates, and voters may also provide
affidavits signed under penalty of perjury of two U.S. citizens who are not related to the applicant,
along with an affidavit as to why the documents are not available.’® Finally, the settlement
agreement provides that all voter registration applicants that were cancelled on or after October 1,
2013 due to the match process would be moved to pending status and sent notification letters
regarding their right to vote.”® The settlement agreement also provided that Plaintiffs, which are
voter registration groups, would be given the data regarding the cancelled, pending, and rejected
voters who had wanted to register and participate in Georgia’s upcoming elections.”"’

Additionally, Georgia has been purging voters for “inactivity,” a practice discussed in further detail
below.”*® Under the Supreme Court’s ruling in Young v. Fordice,® all of these procedures would
have had to be precleared under Section 5.1

percent. The corresponding rate for similarly situated Black applicants is 3.9 percent. That rate is 4.4 percent for
Latinos and 12.9 percent for Asian-Americans.”).

902 Lawyers’ Committee for Civil Rights Under Law, Georgia State Conference of the NAACP, et al. v. Brian Kemp,
LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW, https://lawyerscommittee.org/project/voting-rights-
project/litigation/georgia-state-conference-naacp-et-al-v-brian-kemp/ (last accessed Aug. 2, 2018).

903 Settlement Agreement, Georgia State Conference of the NAACP, No. 2:16-CV-219 (pending stipulated
settlement filing with the court).

%04 Id. at 9 1.b (and See Exhibit 1 regarding list of acceptable forms of identification and proof of citizenship, which
are broader than previous requirements).

95 Id. at Ex. 1.

%06 Id. at q 1.d-e.

N7 Id. at 9 1.m.

908 A lawsuit alleges that Georgia’s practice of removal for inactivity violates the NVRA’s provisions against
removal for inactivity as well as the 1% Amendment of the U.S. Constitution. The federal district court dismissed the
case, but on appeal, the Eleventh Circuit vacated the dismissal and remanded the case pending the outcome of the
Supreme Court’s decision regarding similar practices in Ohio in Husted v. A. Philip Randolph Inst. See Common
Cause v. Kemp, 714 F. App’x 990 (11th Cir. 2018),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/CommonCauseGeorgia-Opinion031218.pdf. On June 11,
2018, the Supreme Court ruled that Ohio’s removal practices did not violate the NVRA. Husted v. A. Philip
Randolph Inst., 138 S. Ct. 1833 (2018). See Discussion and Sources cited at notes 915-28, infra.

909520 U.S. 273 (1997).

10 Prior iterations of the voter verification match procedures were subject to preclearance in 2010. See Chapter 5, at
note 1393, infra, discussing Georgia v. Holder, 748 F. Supp. 2d. 16 (D.D.C. 2010) (dismissed, subsequent change
reviewed administratively).
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Purging Based on Voter Challenges by Private Parties (North Carolina)

North Carolina’s ongoing issues with allegedly discriminatory purges were discussed in the
previous section, regarding voter challenges that led to removals of voters from the rolls.”!! That
section also includes public comments the Commission heard regarding such practices.’'?

Purging for Inactivity (Georgia, New York, Ohio)

Purges for inactivity may disparately impact minority voters in ways that could potentially violate
the VRA. In 1993, the NVRA prohibited removing voters for inactivity.'* This prohibition was
enacted after such procedures were found to be unfair and in at least one case, racially
discriminatory and in violation of Section 2 of the VRA.*'* “Critics further pointed out that the
poor and minority groups were disproportionately affected by these purges both because they voted
less frequently and because they had greater difficulty navigating reregistration once their
registrations were purged.”!> The 1993 NVRA therefore enacted a prohibition against purging for
inactivity, and requires notice and due process procedures for any removal of a registered voter.”'®

On June 11, 2018, the Supreme Court ruled that Ohio could purge voters for inactivity—but only
if voters do not respond to a mail notice, and only after two general election cycles have passed.”!’
The decision was based on the NVRA,*'® and did not address any possible claims regarding Section

911 See Discussion and Sources cited in notes 83-46, supra.

912 Id.

91352 U.S.C. § 20507(b)(2) (“Any State program or activity to protect the integrity of the electoral process by
ensuring the maintenance of an accurate and current voter registration roll for elections for Federal office shall not
result in the removal of the name of any person from the official list of voters registered to vote in

an election for Federal office by reason of the person’s failure to vote[.]”).

914 Toney v. White, 476 F.2d 203, 205-06, 208 (5th Cir. 1973), vacated in part on reh’g, 488 F.2d 310 (5th Cir.
1973). Courts have recognized that purging laws could potentially violate Section 2, but require not only that the
plaintiffs show a disparate impact of the law, but also that the purging law is the main source or cause of the
discriminatory effect. See Ortiz, 28 F.3d at 313 (explaining that plaintiffs failed to show that Pennsylvania’s “purge
law [was] the dispositive force in depriving voters of equal access to the political process in violation of § 2”);
Wesley v. Collins, 791 F.2d 1255, 1261 (6th Cir. 1986) (explaining that the disparate impact of Tennessee’s felony
conviction purge law on black voters was not a result of the purge law, and thus did not violate the VRA).

915 Brief for American History Professors as Amici Curiae in Support of Respondents, Husted v. A. Philip Randolph
Inst., No. 16-980 at *13 (Sept. 22, 2017). Congress was also concerned about the disparate impact of purging and re-
registration requirements, finding that: “Such processes must be structured to prevent abuse which has a disparate
impact on minority communities. Unfortunately, there is a long history of such list cleaning mechanisms which have
been used to violate the basic rights of citizens.” S. REP. NO. 103-6, at 17-18 (1993-1994).

916 52 U.S.C. § 20507. The NVRA also mandated that: “any State program or activity designed to ensure the
maintenance of accurate and current registration rolls, shall be uniform, nondiscriminatory, and in compliance with
the provisions of the Voting Rights Act of 1965.” 52 U.S.C. § 20507(b)(1).

17 Husted, 138 S. Ct. at 1847-48, https://www.supremecourt.gov/opinions/17pdf/16-980_2q3.pdf.

918 The Court upheld Ohio’s procedure for removing voters from its rolls, holding that the state’s process follows
NVRA'’s requirements to give notice to voters and let two federal election cycles pass before removal, “to the
letter.” Id. at 1842. See also OHIO REV. CODE ANN. § 3503.21. The five-justice majority explained that the NVRA
only prohibited using the failure to vote “as the sole criterion for removing a” registered voter and that Ohio only
removes voters “if they have failed to vote and have failed to respond to a notice.” Husted, 138 S. Ct. at 1843
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2 of the VRA.’'? The majority opinion goes so far as to point out that a discrimination claim was
not brought.’?® This case was discussed by various panelists at the Commission’s briefing who
raised concern that the DOJ reversed its position in the matter after the presidential administration
changed in January 2017. In 2017, the Sixth Circuit Court of Appeals had held that the state’s use
of failure to vote as a trigger to confirmation of address proceedings that could lead to removal of
voters from the rolls was “perhaps the plainest possible example of a process that results in removal
of a voter from the rolls by reason of his or her failure to vote.”®?! The DOJ filed an amicus and
agreed with Plaintiffs over the course of the litigation,”?? until after the presidential election, when
it took the opposite position.®*

The Supreme Court’s decision in this case may serve as a catalyst for other states to enact similar
laws.”?* Ohio Secretary of State John Husted praised the Supreme Court’s decision and hopes that
states will now use Ohio’s law as a “model” moving forward.”>> Georgia,’* Hawaii, Oklahoma,
and Tennessee already have similar laws that purge voters for inactivity.?’

Justice Sotomayor cited the NAACP’s amicus brief in her dissent to show the disparate impact of
Ohio’s purges, explaining that “American-majority neighborhoods in downtown Cincinnati had
10 percent of their voters removed due to inactivity, compared to only 4 percent of voters in a
suburban, majority-white neighborhood.”**® Some voting rights advocates argue that a Section 2

(emphasis in original). The Court went on to say that dissenting Justices simply “have a policy disagreement” with
the decision because the NVRA, the majority argues, stands for Congress’s “judgment” that the failure to send back
the mail notice paired with nonvoting was sufficient evidence that a voter changed address and, thus, enough to
remove a voter from the rolls. /d. at 1848.

919 Id. at 1865.

920 Id. at 1848 (“The NVRA prohibits state programs that are discriminatory, see §20507(b)(1), but respondents did
not assert a claim under that provision”).

921 A. Philip Randolph Institute v. Husted, 838 F.3d 699, 712 (6th Cir. 2016).

922 Brief for the United States as Amicus Curiae in Support of Plaintiffs-Appellants and Urging Reversal, A. Philip
Randolph Institute v. Husted, https://www.justice.gov/crt/file/881821/download.

923 After the 2016 presidential election, the DOJ changed its position in this case through a brief filed in Aug. 2017,
signed by no career staff. Brief for the United States as Amicus Curiae in Support of Petitioner-Defendant, Husted v.
A. Philip Randolph Inst., https://www.justice.gov/sites/default/files/briefs/2017/08/07/16-

980 husted v_randolph_institute ac_merits.pdf. In the meantime, 17 former DOJ leaders including former Attorney

General Eric Holder and career voting rights attorneys filed an amicus before the Supreme Court, arguing that the
NVRA protects the right to vote and the right not to vote, and clearly prohibits removals for inactivity, noting that
“from 1994 until the Solicitor General’s brief in this case, the DOJ had repeatedly interpreted the NVRA to prohibit
a state from using a registrant’s failure to vote as the basis for initiating the Section 8(d) voter-purge process.” Brief
for Eric Holder et al. as Amici Curiae in Support of Respondents, Husted v. A. Philip Randolph Inst. at 31.

924 Sam Levine, Supreme Court Gives Green Light to Ohio’s Voter Purges, HUFFINGTON POST (June 11, 2018),
https://www.huffingtonpost.com/entry/ohio-voter-purge-law-upheld-by-supreme-

court_us_SafSedele4b032b10bfa8964.

925 [d

926 Georgia has actually enacted these procedures. See Discussion and Sources cited in note 908, supra.

927 Brief for NAACP and the Ohio State Conference of the NAACP as Amici Curiae in Support of Respondents-
Plaintiffs, Husted v. A. Philip Randolph Inst.

928 Husted, 138 S. Ct. at 1864 (Sotomayor, J., dissenting) (quoting brief for NAACP).
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claim could be brought to enjoin purges for inactivity.”?* According to the Ezra Rosenberg,
considering that voter registration and participation rates remain lower among voters of color as
compared to whites, removals based on inactivity are likely to further disparately impact
communities of color, particularly those with the lowest participation rates.’*°

In 2014 and 2015, the New York City Elections Board purged more than 110,000 Brooklyn voters
because they had not voted since 2008.”3! Another 100,000 registered voters were removed from
the rolls because they had allegedly changed their address; their removals occurred with no public
announcement.”*? This resulted in thousands coming to the polls during the 2016 primaries and
being unable to vote. 117,000 voters were put back on the rolls after litigation by voting rights
groups in which the DOJ intervened,”® but they had already lost their right to vote in 2016.74
Brooklyn is one of the four boroughs in New York City that used to be covered for preclearance
prior to the Shelby County decision, so it is possible that with preclearance, these purges could
have been stopped prior to the election.”*® Furthermore, a local news outlet conducted a surname
analysis of the purge list and found that it disparately impacted Latinos and Asian Americans.’*¢

929 Richard L. Hasen, Sonia Sotomayor’s Dissent in the Big Voter-Purge Case Points to How the Law Might Still Be
Struck Down, SLATE (June 11, 2018), https://slate.com/news-and-politics/2018/06/sonia-sotomayors-husted-dissent-
points-the-way-forward-on-racist-voter-purge-laws.html.

930 See Figure 11, Voter Registration by Race and Ethnicity and Year, and Figure 15, Voter Turnout by
Race/Ethnicity, 2000-2016, infra. Attorney Ezra Rosenberg submitted a statement commenting that:

Under Ohio’s Supplemental Process, infrequent voters who receive a confirmation notice will be removed from
the rolls unless they do something to halt the removal process. Similarly, prior to the litigation in the Georgia
exact match matter, those whose applications were cancelled were sent letters asking them to take additional
steps to insure their registration.

Even modest administrative requirements have been shown to reduce “take up” or participation rates in a
variety of public programs. When it enacted the NVRA, Congress implicitly recognized that administrative
requirements could be a barrier to voter participation when it eliminated reregistration requirements. Ezra
Rosenberg, Supplemental Written Statement for the U.S. Comm’n on Civil Rights, Marc. 19, 2018, at 9-10 (see
note 31) [hereinafter Rosenberg, Written Statement] (citing sources including the Congressional record) (on
file).

91 Complaint in Intervention, Common Cause of N.Y. v. New York Bd. of Elections, No. 1:16-CV-06122 at *7
(E.D.N.Y. 2017), https://ag.ny.gov/sites/default/files/2017-1-26_nyag_proposed_complaint_in_intervention.pdf;
Consent Decree, Common Cause of N.Y. v. New York Bd. of Elections, No. 1:16-CV-06122 (E.D.N.Y. 2017),
https://lawyerscommittee.org/wp-content/uploads/2017/10/Consent-Decree-Final-Draft-updated-caption-sign-
block.pdf.

92 Id. at *8.

933 Id. at *13.

934 See Carl Campinile, New York City Elections Board Admits to Purging Voters from the Rolls, NEW YORK POST
(Oct. 25, 2017), https://nypost.com/2017/10/25/nyc-elections-board-admits-to-purging-voters-from-rolls/.

9335 Fordice, 520 U.S. at 280.

936 Brigidet Bergin, John Keefe & Jenny Ye, Brooklyn Voter Purge Hit Hispanics Hardest, WNYC NEWS (June 21,
2016), https://www.wnyc.org/story/brooklyn-voter-purge-hit-hispanics-hardest/. These types of surname analyses
are typically accepted by federal courts as evidence that is statistically reliable to indicate ethnicity. See U.S. v.
Berks Cty, 250 F. Supp. 2d 525, 529 (E.D. Penn. 2003).
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Purging Based on Felony Conviction (Florida, Pennsylvania)

In 2016, the ACRU sued the City of Philadelphia, alleging that the City’s failure to purge persons
with felony convictions from its voter rolls violated the list maintenance provisions of Section 8
of the NVRA.?*” On April 27, 2017, the Third Circuit Court of Appeals held that the NVRA
permits—but does not require—states to make an effort to remove those with criminal convictions
and those declared mentally incompetent.®*® Furthermore, the Third Circuit held that “contrary to
the ACRU’s assertions, the text of Section 8(a)(3) [of the NVRA] places no affirmative obligations
on states (or voting commissions) to remove voters from the rolls. As its text makes clear, NVRA
was intended as a shield to protect the right to vote, not as a sword to pierce it.”** As discussed
above, Florida has also conducted voter purges based on alleged felony convictions, with a
discriminatory impact.’*

During its national briefing, the Commission heard testimony regarding the racially discriminatory
impact of state laws that restrict the voting rights of persons with felony convictions.**! This issue
also arose in briefings on voting rights held by the Commission’s SACs in Florida and
Kentucky.?*? Although a full review of the impact of these disparities is beyond the scope of this
report,”® it is notable that some conservative groups are calling for aggressive purges of persons
with felony convictions.’** However, not all conservatives agree. On April 6, 2018, George F. Will
wrote that there is no good reason that persons with felony convictions should not be able to
vote.”*

In addition to voter ID laws and the above three types of emerging restrictions on getting and
staying on the voting rolls, as will be discussed below, cuts to early voting have also had a
discriminatory impact on minority voters.

937 See Am. Civil Rights Union v. Philadelphia City Commrs, 872 F.3d 175 (3rd Cir. 2017).

938 See 52 U.S.C. §20507(a)(3)(b).

939 Am. Civil Rights Union, 872 F. 3d at 182.

940 See Discussion and Sources cited at notes 856-59, supra.

941 Briefing Transcript, supra note 234, at 164 (statement by Anita Earls); see also Briefing Transcript, supra note
234, at 127-29 (statement by Sherrilyn Ifill).

942 See Appendix D.

943 This issue is addressed in the Commission’s upcoming report on the collateral consequences of incarceration. See
U.S. COMM’N ON CIVIL RIGHTS, FORTHCOMING COLLATERAL CONSEQUENCES: THE CROSSROADS OF PUNISHMENT,
REDEMPTION, AND THE EFFECTS ON COMMUNITIES (2018) [forthcoming]; see also U.S. Comm’n on Civil Rights,
Commission Briefing: Collateral Consequences: The Crossroads of Punishment, Redemption, and the Effects on
Communities, Final Transcript, May 19, 2017, https://www.usccr.gov/calendar/trnscrpt/Commission-Business-
Meeting-Transcript-05-19-17.pdf.

944 See Public Interest Legal Foundation, 24 States Show Corrupted Voter Rolls, PILF (Sept. 25, 2016) (linking to
notice letters sent to 248 counties), https://publicinterestlegal.org/blog/248-counties-registered-voters-live-adults/.
945 George F. Will, There’s No Good Reason to Stop Felons From Voting, WASH. POST (April 6, 2018),
https://www.washingtonpost.com/opinions/theres-no-good-reason-to-stop-felons-from-
voting/2018/04/06/88484076-3905-11e8-8fd2-49fe3¢c675a89_story.html?noredirect=on&utm_term=.9825691b0de0.
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Cuts to Early Voting

Early voting”*® has been a very popular method of voting. In 2016, 23,024,146 Americans used in-
person early voting.”*” About 65.9 percent of early votes were cast by white voters, about 25.3
percent by black voters, and about 1.5 percent by Latino voters.”*® Currently, 37 states and the
District of Columbia offer early voting, and of these, 21 states and the District of Columbia allow
some weekend early voting.”* Some of these states effectively offer early voting through
permitting absentee ballots with no excuse required, prior to Election Day.”>° Figure 8 shows the
range of early voting options available in 35 states:

946 Early voting was a concept created in order to provide greater access to the polls to voters who are unable to vote
on Election Day. Prior to the advent of early voting in the United States, the polls were only open Tuesdays, for
limited hours. During the Civil War era, absentee voting could only be done with an excuse, and it could not be done
in person. Olivia B. Waxman, This is How Early Voting Became a Thing, TIME MAGAZINE (Oct. 25, 2016),
http://time.com/4539862/early-voting-history-first-states/.

%47 Dr. Michael McDonald, 2016 November General Election Early Voting, U.S. ELECTION PROJECT,
http://www.electproject.org/early 2016 (last accessed Aug. 2, 2018).

948 [

949 Nat’l. Conf. of State Legislators, Absentee and Early Voting, NCSL (Aug. 17. 2017),
http://www.ncsl.org/research/elections-and-campaigns/absentee-and-early-voting.aspx#early [hereinafter NCSL,
Absentee and Early Voting].
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Figure 8: Absentee and Early Voting
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Source: National Conference of State Legislatures®!

But recently (since 2010), the following states have reduced early voting hours or days: Florida,
Georgia,’> Indiana, Nebraska, North Carolina, Ohio, Tennessee, and Wisconsin.”>* Only three of
these eight states—Florida, Georgia, and North Carolina—were formerly covered under Section 5.

Cuts to early voting can cause long lines with a disparate impact on voters of color. In response to
this problem during the 2012 elections, on March 28, 2013, the bipartisan Presidential Commission

91 NCSL, Absentee and Early Voting, supra note 949.

932 Currently proposed Georgia Senate Bill 363 would amend the state code so that counties would only be able to
offer early voting during weekdays and only one weekend day, rather than both Saturday and Sunday. See R.J. Rico,
Georgia Democrats Outraged Over Push to Limit Weekend Voting, ASSOCIATED PRESS (Mar. 22, 2018),
https://www.usnews.com/news/best-states/georgia/articles/2018-03-22/georgia-democrats-outraged-over-push-to-
limit-weekend-voting.

933 Brennan, New Voting Restrictions in America, supra note 462.
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on Election Administration (PCEA) was established by Executive Order.”>* The PCEA held a
series of hearings, starting in Florida, and received expert testimony, based upon which it presented
“unanimous recommendations, together with an array of best practices in election
administration.””* Regarding long lines, the PCEA found that:

The image of voters waiting for six or more hours to vote on Election Day 2012, as
in the two previous Presidential contests, spurred the call for reform that led to
creation of this Commission. Research suggests that, although a limited number of
jurisdictions experienced long wait times, over five million voters in 2012
experienced wait times exceeding one hour and an additional five million waited
between a half hour and an hour. In some jurisdictions, the problem has recurred
for several presidential elections, while in others, a particular confluence of factors
led to unprecedented lines in 2012. It became clear to the [PCEA] Commission as
it investigated this problem that there is no single cause for long lines and there is
no single solution. But the problem is solvable.®

The PCEA found a variety of factors contribute to long lines, and among these factors: “of course,
the more limited the opportunities to vote, the greater will be the number of voters who will vote
during the constricted hours of a single Election Day.”**” Moreover, the PCEA recommended that
no voter should have to wait more than 30 minutes in order to exercise the fundamental right to
vote.”® The PCEA found that: “There is much that states and localities can do to reduce wait times.
Most obviously, increasing the number of voters who vote before Election Day can relieve Election
Day traffic.”®> Other PCEA recommendations included formulas to determine the need for
adequate polling places and polling place resources, providing language access, and taking steps
towards modernizing voter registration, such as automatic voter registration.”®

Focusing on the civil rights implications, the following section of the U.S. Civil Rights
Commission’s report reviews the reduction of early voting in the states where this issue has been
addressed under the VRA following the 2006 Reauthorization and in the post-Shelby County era.
These are: Florida, Indiana, North Carolina, Ohio, and Wisconsin. This section also discusses data
that reflect that during the time it currently takes to litigate cases against cuts to early voting, voters
experience long lines and other forms of decreased access to the ballot. Moreover, although
jurisdictions argued that cuts to early voting were justified to save costs, or to protect against voter

954 See U.S. Election Assistance Commission, Presidential Commission on Election Administration, EAC (last
visited June 5, 2018), https://www.eac.gov/election-officials/pcea/.

955 PCEA Report, supra note 663.

936 Id. at 13 (emphasis added).

97 Id. at 14.

958 I

99 Id. at 40, n.119 (citing “Ken Detzner, Florida Secretary of State, PCEA Hearing Testimony, Miami, FL, at 2
(June 28, 2013); Bill Cowles, Orange County Supervisor of Elections, PCEA Hearing Testimony, Miami, FL, at 16
(June 28, 2013); Robert M. Stein, Professor of Political Science, Rice University, PCEA Hearing Testimony,
Philadelphia, PA, at 28 (Sept. 4, 2013).”).

90 See PCEA Report, supra note 663, at 22-70.
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fraud, federal courts found these arguments did not justify measures that resulted in racial
discrimination prohibited under Section 2.6

Florida

In Florida, cuts to early voting have been challenged under both Section 2 and Section 5 of the
VRA. Until the Shelby County decision, five counties in Florida were covered under Section 5;
therefore any statewide voting changes that impacted those counties were subject to
preclearance.”®? In 2011, a sweeping set of voting reforms were signed into law, including
significant cuts to mandatory early voting days and hours. The former Chair of the Florida
Republican Party later said that suppression of the minority vote was the reason for the cuts to
early voting.”®® In 2012, a federal court enjoined other provisions of the same law, which had
restricted community-based voter registration drives, due to likely violations of the NVRA and the
U.S. Constitution.’®* The cuts to early voting were submitted to the federal court of the District of
Columbia for preclearance under Section 5 of the VRA, and they were not precleared.’®®> Even

%1 See, e.g., Discussion and Sources cited at notes 362-65 (North Carolina), supra and 993-94 (Ohio), infra.

96252 U.S.C. § 10301(b) (“A violation of subsection (a) is established if, based on the totality of circumstances, it is
shown that the political processes leading to nomination or election in the State or political subdivision are not
equally open to participation by members of a class of citizens protected by subsection (a) in that its members have
less opportunity than other members of the electorate to participate in the political process and to elect
representatives of their choice.”). But Cf. Husted, 768 F.3d at 557 (“The district court did not improperly engage in a
retrogression analysis in considering the opportunities available to African Americans to vote EIP under the prior
law as part of the “totality of circumstances” inquiry. To be sure, Congress intended—and the Court has read—
Section 2 and Section 5 not to have exactly the same scope. Procedurally, Section 5 requires that covered states
obtain preclearance from the Attorney General or the District Court for the District of Columbia before they change
a voting “qualification, prerequisite, standard, practice, or procedure.” 42 U.S.C. § 1973c. Section 2 applies to all
states and includes no preclearance requirement. “[T]he purpose of § 5 has always been to insure that no voting-
procedure changes would be made that would lead to a retrogression in the position of racial minorities with respect
to their effective exercise of the electoral franchise.” Beer v. United States, 425 U.S. 130, 141, 96 S.Ct. 1357, 47
L.Ed.2d 629 (1976). In other words, “§ 5 prevents nothing but backsliding,” whereas Section 2 is aimed at
combatting “discrimination more generally.” Bossier I, 528 U.S. at 334-35, 120 S.Ct. 866. At the same time,
however, no case explicitly holds that prior laws or practices cannot be considered in the Section 2 “totality of
circumstances” analysis.”).

963 Dara Kam, Former Florida GOP Leaders Say Voter Suppression Was Reason They Pushed New Election Law,
PALM BEACH POST (Nov. 25, 2012), https://www.palmbeachpost.com/news/state--regional-govt--politics/former-
florida-gop-leaders-say-voter-suppression-was-reason-they-pushed-new-election-
law/R9iQlcYqCBY3k1u4kSXdLP/.

94 League of Women Voters of Fla. v. Browning, 863 F. Supp. 2d 1155, 1158 (N.D. Fla. 2012) (A preliminary
injunction was granted against harsh and unconstitutional restrictions of community-based voter registration groups
and teachers, on May 31, 2012. “The statute and rule impose a harsh and impractical 48-hour deadline for an
organization to deliver applications to a voter-registration office and effectively prohibit an organization from
mailing applications in. And the statute and rule impose burdensome record-keeping and reporting requirements that
serve little if any purpose, thus rendering them unconstitutional even to the extent they do not violate the NVRA.”).
This was followed by a permanent injunction against these restrictions on Aug. 30, 2012. League of Women Voters
of Fla. v. Detzner, No. 4:11-CV-628-RH/WCS, 2012 WL 12810507 (N.D. Fla. 2012).

95 Florida v. United States, 885 F. Supp. 2d 299 (D.D.C. 2012) (Florida failed to meet its burden of showing
retrogression would not occur if it reduced early voting days from 12 to 8 while also reducing early voting hours
from 96 to 48).
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after the federal court ruled that Florida could not reduce early voting days and hours as it had
originally envisioned, Florida’s 67 county Supervisors of Elections had wide discretion, but after
the five covered counties agreed to restore some (but not all) of the early voting days that were
cut, the DOJ agreed to end its challenge.”®® In 2013, the state legislature also partially restored
early voting; thereafter, a case brought by Congresswoman Corrine Brown alleging violations of
Section 2 and the U.S. and Florida constitutions seeking to restore early voting on behalf of black
voters in Duval County”®’ was also dismissed.”®

In the meantime, in 2012, the state legislature’s reduction of the number of mandatory early voting
days from 14 to eight and elimination of in-person voting on the final Sunday before Election Day
was still the law.”®® What remained was a patchwork of 67 counties’ discretion, with a significant
negative impact on voters in Florida.””°

Up until the weekend before Election Day, advocates scrambled to urge counties to add early
voting days and hours.”’! The Florida Democratic Party also filed suit, resulting in a settlement for
extended early voting hours in the largest counties.”’> Not all requests were granted, nor were all
days and hours restored in the largest counties, and voters waited up to 7 hours in many
precincts.””® A study of wait time data at the precinct level covering 92 percent of Florida’s 3.7
million voters in 2012 found that precincts with higher concentrations of Hispanic voters closed
later on Election Day, and that “in Miami-Dade County, early voting polling stations with the

%6 See, e.g., Warren Richie, Early Voting: Why Justice Dropped Its Challenge of Florida Plan, CHRISTIAN SCI.
MONITOR (Sept. 13, 2012), https://www.csmonitor.com/USA/Elections/2012/0913/Early-voting-Why-Justice-
dropped-its-challenge-of-Florida-plan (The five covered counties were Collier, Hardee, Hendry, Hillsborough, and
Monroe.); see also Notice of Administrative Preclearance, Brown v. Detzner, No. 3:12-CV-00852 (M.D. Fla. 2012),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/NoticeofAdministrativePreclearance.pdf (preclearance
determination that cuts to mandatory early voting were not enacted with discriminatory purpose and were not
retrogressive).

%7 Complaint, Brown v. Detzner, 3:12-CV-00852 (M.D. Fla. 2013),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/Complaint_003.pdf.

968 Order of Dismissal, Brown v. Detzner, 3:12-CV-00852 (M.D. Fla. 2013),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/DismissalOrder.pdf.

%9 Daniel A. Smith, When Florida Rolled Back Early Voting, Minorities Were Especially Affected, SCHOLARS
STRATEGY NETWORK (Mar. 2014), http://www.scholarsstrategynetwork.org/brief/when-florida-rolled-back-early-
voting-minorities-were-especially-affected.

970 Id.; see also Michael C. Herron and Daniel A. Smith, Race, Party, and the Consequences of Restricting Early
Voting in Florida in the 2012 General Election, POL. RESEARCH QUARTERLY (2014) [hereinafter Herron & Smith,
Race, Party, and the Consequences].

97! Amanda Terkel, Florida Early Voting Fiasco: Voters Wait For Hours At Polls As Rick Scott Refuses To Budge,
HUFFINGTON POST (Nov. 2012), https://www.huffingtonpost.com/2012/11/04/florida-early-voting_n_2073119.html.
972 See Nat’l. Commission on Voting Rights, Florida State Hearing, Univ. Miami (Mar. 31, 2014),
http://votingrightstoday.org/LiteratureRetrieve.aspx?ID=125049; Florida Democratic Party v. Detzner, No. 1:12-
CV-24000 (S.D. Fla. 2016) (last accessed Aug. 1, 2018).

973 Michael C. Herron and Daniel A. Smith, Precinct Closing Times in Florida during the 2012 General Election
(Oct. 2014), http://www.dartmouth.edu/~herron/closingtimes.pdf.
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greatest concentrations of Hispanic and Black voters had disproportionately long wait times at
both the start and close of polls each day, especially on the final Saturday of early voting.”®7*

Professor Theodore Allen found that at least 201,000 voters did not cast a ballot in Florida in 2012
because of the long lines, which, according to county election officials, were caused by the cuts to
early voting.”” His analysis of voting data obtained by the Orlando Sentinel from county elections
supervisors showed that, “nearly 2 million registered voters live in precincts that stayed open at
least 90 minutes past the scheduled 7 p.m. closing time.... Of those, 561,000 voters live in
precincts that stayed open three extra hours or longer.”*’® Moreover, “according to Allen's analysis
of the data, the lengthy lines lowered actual turnout by roughly 2.3 percent per hour of delay.”®””

In addition, Professors Daniel Smith and Michael Herron found that “[e]arly voting by minorities
went down in 2012, and voters who had cast ballots on the final Sunday of early voting in 2008
ended up with especially low participation in the 2012 general election.”®’® Data regarding the use
of the longer early voting period in 2008 compared to data regarding the shortened early voting
period in 2012 showed that:

e Black Floridians are heavy users of the early voting option. Black people made up about
13 percent of Florida’s registered voter pool in 2008 and almost 14 percent in 2012, yet in
both elections they made up about 22 percent of the early voters.

e The percentage of all voters who used early voting dropped more sharply for minorities
than for white voters from 2008 to 2012. For black voters, the early voting share dropped
from 35.7 percent to 31.6 percent; and for Hispanic voters, the early voting share dropped
from 19.9 percent to 15.3 percent. But for white voters, the early voting share went down
only slightly from 18.5 percent to 17.6 percent.””

For those who did vote, the impact of the cuts led to exceedingly long lines. For example, news
reports emerged that a 102-year-old Haitian-American voter, Desiline Victor, was told she had to
wait 6 hours, and ended up waiting a full three hours, to cast her ballot at her Miami polling place
during the limited early voting hours remaining the weekend before Election Day.”®" Her story and
many others who waited on the long lines during early voting in 2012 in Florida prompted the

974 Michael C. Herron and Daniel A. Smith, Congestion at the Polls: A Study of Florida Precincts in the 2012
General Election, ADVANCEMENT PROJECT, Executive Summary (June 24, 2013),
http://b.3cdn.net/advancement/f5d1203 189ce2aabfc_14m6vzttt.pdf [hereinafter Herron & Smith, Congestion at the
Polis].

975 Scott Powers & David Damron, Analysis: 201,000 in Florida didn't vote because of long lines, ORLANDO
SENTINEL (Jan. 19, 2013), http://articles.orlandosentinel.com/2013-01-29/business/os-voter-lines-statewide-
20130118 1_long-lines-sentinel-analysis-state-ken-detzner.

976 14,

977 14,

978 Herron & Smith, Race, Party, and the Consequences, supra note 970.

979 14,

980 Ryan J. Reilly, Desiline Victor Gets Standing Ovation at State of the Union Address, HUFFINGTON POST (Feb. 13,
2013), https://www.huffingtonpost.com/2013/02/12/desiline-victor-state-of-the-union_n_2674160.html (discussing
subsequent creation of PCEA).



http://b.3cdn.net/advancement/f5d1203189ce2aabfc_14m6vzttt.pdf
http://articles.orlandosentinel.com/2013-01-29/business/os-voter-lines-statewide-20130118_1_long-lines-sentinel-analysis-state-ken-detzner
http://articles.orlandosentinel.com/2013-01-29/business/os-voter-lines-statewide-20130118_1_long-lines-sentinel-analysis-state-ken-detzner
https://www.huffingtonpost.com/2013/02/12/desiline-victor-state-of-the-union_n_2674160.html

An Assessment of Minority Voting Rights Access

creation of the PCEA, discussed above, which found that cuts to early voting were a significant
factor in increased wait times.

North Carolina See Discussion of related Section 2 litigation in Chapter 2, supra.
Ohio

Compared to Florida and North Carolina, the record regarding discriminatory impact of cuts to
early voting is not as clear in Ohio. The state enacted early voting following long lines in urban
counties with higher levels of minority voters in 2004, and the state settled related constitutional
Equal Protection and Due Process claims after protracted litigation in the case of League of Women
Voters v. Brunner.”®' Allegations included that voters waited for many hours because of inadequate
polling place resources in various counties, which also caused 10,000 voters in Columbus to be
unable to vote.”®? In 2004:

Voters were forced to wait from two to 12 hours to vote because of inadequate
allocation of voting machines. Voting machines were not allocated proportionately
to the voting population, causing more severe wait times in some counties than in
others. At least one polling place, voting was not completed until 4:00 a.m. on the
day following [E]lection [D]ay. Long wait times caused some voters to leave their
polling places without voting in order to attend school, work, or to family
responsibilities or because a physical disability prevented them from standing in
line. Poll workers received inadequate training, causing them to provide incorrect
instructions and leading to the discounting of votes. In some counties, poll workers
misdirected voters to the wrong polling place, forcing them to attempt to vote
multiple times and delaying them by up to six hours.”®?

Although no racial discrimination claim was brought, the Equal Protection claims indicated that
the longest lines were in Ohio’s largest counties, with high levels of minority voters. After the long
lines of 2004, the Ohio legislature adopted a broad in-person early voting regime that permitted
voters to cast early ballots up to the Monday before Election Day. Federal courts later noted that
early voting was enacted “to remedy these problems [of long lines],””®* through “no-fault early
voting, eliminating the requirement that Ohio voters had to provide an excuse for not being able
to vote on Election Day in order to vote early.””%>

Early voting has become very popular in Ohio. At the Commission’s Ohio SAC briefing on voting
rights, the Director of the Franklin County Board of Elections (where Columbus is located)

%! Order Enforcing Settlement Agreement, League of Women Voters v. Brunner, 3:05-CV-07309 (S.D. Ohio 2009),
https://lawyerscommittee.org/wp-content/uploads/2015/06/00421.pdf.

982 League of Women Voters of Ohio v. Brunner, 548 F.3d 463, 468 (6th Cir. 2008); see also Settlement Agreement,
League of Women Voters v. Brunner, 3:05-CV-07309, q B (S.D. Ohio 2009).

93 Husted, 768 F.3d at 531 (6th Cir. 2014) (quoting League of Women Voters of Ohio, 548 F.3d at 477-78).

9% Husted, 768 F.3d at 531.
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testified that in 2016, about 40 percent of all Franklin County citizens who voted in the 2016
presidential election did so through early voting.”¢

However, Ohio’s early voting days and hours were reduced through several amendments in 2011,
and litigation ensued in a case brought by the Democratic Party. A preliminary injunction was
granted in August 2012,°%7 and plaintiffs’ motion for summary judgment was granted by the Sixth
Circuit Court of Appeals in June 2014.°%® But later in 2014, Ohio cut the last three days of early
voting. At that point, a claim involving racial discrimination was brought in Ohio NAACP v.
Husted, alleging violations of the Constitution and Section 2 of the VRA. A federal district court
of Ohio issued a preliminary injunction in September 2014,%® which the Sixth Circuit affirmed
later that same month.””® The Sixth Circuit found no clear error in the district court’s findings,
recognizing that:

After assessing each [expert opinion], the district court credited [expert witness]
Smith’s conclusion that, based on his statistical analysis, African Americans will
be disproportionately and negatively affected by the reductions in early voting . . . .
The district court also accepted [another expert] Roscigno’s “undisputed” findings
that disparities in employment and in residential, transportation, and childcare
options between African American and white voters significantly increased the cost
of casting a vote for African American voters.”"

Ohio experts also testified about research indicating that African-American voters
disproportionately use early voting in many states, and shortening the early vote period negatively
impacted turnout among African Americans.””? Moreover, the Sixth Circuit affirmed that the
state’s interests in preventing fraud or cutting costs did not justify discriminatory results of cuts to
early voting. It concluded that the district court “properly identified that the specific concern
Defendants expressed regarding voter fraud—that the vote of an EIP [early in-person] voter would
be counted before his or her registration could be verified—was not logically linked to concerns
with voting and registering on the same day.””?* Further, there was no evidence that county boards
of election were struggling with the costs of early voting.”**

Regarding the Section 2 claim, the Sixth Circuit considered “statistical evidence that African
Americans use EIP voting at higher rates than others,” and “evidence in the record that African

%86 Ohio State Advisory Committee to the U.S. Comm’n on Civil Rights, Voting Rights in Ohio Briefing Transcript,
Mar. 9, 2018, at 4, https://facadatabase.gov/committee/meetingdocuments.aspx?flr=155584&cid=268 [hereinafter
Ohio SAC, Voting Rights Briefing].

%7 Obama for Am. v. Husted, 888 F. Supp. 2d 897, 910 (S.D. Ohio) aff’d, 697 F.3d 423 (6th Cir. 2012).

%88 Obama for Am. v. Husted, 2014 WL 2611316, No. 2:12-CV-636 (S.D. Ohio 2014).

99 Ohio State Conference of N.A.A.C.P. v. Husted, 43 F. Supp. 3d 808, 852 (S.D. Ohio 2014).

90 Ohio State Conference of N.A.A.C.P. v. Husted, 768 F.3d 524, 561 (6th Cir. 2014).

91 Id. at 533 (internal citations omitted).

992 14

993 Id. at 547 (emphasis added).

94 Id. at 549.
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Americans ‘tend to disproportionately make up the groups that benefit the most from same-day
registration: the poor and the homeless.”*>> Moreover, the court concluded that “the provision of
only one Sunday of EIP voting burdens the voting rights of African Americans by arbitrarily
limiting Souls to the Polls voting initiatives; and that, because African Americans are more likely
to be of lower-socioeconomic status, they tend to work hourly jobs and can find it difficult to find
time to vote during normal business hours.”®*® Considering these factors and the totality of
circumstances, the court of appeals affirmed that plaintiffs were likely to succeed on the merits of
their Section 2 vote denial claim, and affirmed the preliminary injunction.””’” However, the state
argued to the Supreme Court that the injunction was issued too close to Election Day, so it would
be burdensome and confusing. On September 29, the Supreme Court stayed the injunction, and
the 2014 cuts to early voting were therefore allowed to proceed for the 2014 election cycle.””®

The issue of whether the cuts to early voting were racially discriminatory was never adjudicated
on the merits, as the case was settled in April 2015, when Ohio Secretary of State Husted agreed
in a settlement stipulated to the federal court to set uniform early voting days and hours that every
county must provide.”” In particular, the settlement restores early voting on Sundays and it
restores evening hours the week before Election Day. !

Wisconsin

In 2016, a Wisconsin federal court found in One Wisconsin Institute, Inc. v. Thomsen that the
state’s limits to early voting, including eliminating weekend voting and providing for only one
early voting location per county, violated Section 2.!%! This was because:

Wisconsin’s rules for in-person absentee voting all but guarantee that voters will
have different experiences with in-person absentee voting depending on where they
live: voters in large cities will have to crowd into one location to cast a ballot, while
voters in smaller municipalities will breeze through the process. And because most
of Wisconsin’s African American population lives in Milwaukee, the state’s largest

9% Id. at 551.

996 14

97 Id. at 560.

9% Husted v. Ohio State Conference of N.A.A.C.P., 135 S. Ct. 42 (2014) (granting stay pending writ of certiorari).

99 For example, prior to any Presidential General Election, each county board was required to provide for in-person
absentee (early) voting as follows: “Weeks One and Two of Voting (beginning with the day after the close of
registration for the election except any holiday established by state law) 8:00 a.m. to 5:00 p.m. on each weekday
(Monday through Friday) Week Three of Voting 8:00 a.m. to 6:00 p.m. on each weekday (Monday through Friday)
8:00 a.m. to 4:00 p.m. on Saturday 1:00 p.m. to 5:00 p.m. on Sunday Week Four of Voting 8:00 a.m. to 7:00 p.m. on
each weekday (Monday through Friday) 8:00 a.m. to 4:00 p.m. on the Saturday before election day 1:00 p.m. to 5:00
p-m. on the Sunday before election day Week of Election Day 8:00 a.m. to 2:00 p.m. on the Monday before election
day.” 10(a), Settlement Agreement, Ohio State Conference of The Nat. Ass’n For The Advancement of Colored
People v. Husted, No. 2:14-CV-00404 (S.D. Ohio 2015),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/NAACP111-2.pdf.

1000 7.

1001 One Wisconsin Inst., 198 F. Supp. 3d at 956.
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city, the in-person absentee voting provisions necessarily produce racially disparate
burdens. Moreover, plaintiffs have demonstrated that minorities actually use the
extended hours for in-person absentee voting that were available to them under the
old laws.

The court concludes that the in-person absentee voting provisions disparately
burden African Americans and Latinos.!%%?

Polling Place and Other Accessibility Issues

American history is full of examples of people facing violence and risking death for basic access
to the fundamental right to vote. When men and women marched across the Edmund Pettus Bridge
in 1965 in Selma, Alabama, access to the polls was a key issue.!°®> While current conditions are
less violent, the Commission heard testimony and reviewed information showing that access to the
polls remains a key issue at the state and local level since the 2006 VRA Reauthorization and in
the post-Shelby County era.'*%

The testimony and information received by the Commission is complemented by a data-based
study by the Leadership Conference on Civil and Human Rights, as well as the Commission’s
independent research of other available sources. This section discusses states where such data were
available. The Commission notes that the widespread nature of this problem indicates that there
are likely other instances of polling place accessibility issues in other states.!?%

1002 77
1003 See e.g., Shelby Cty., 570 U.S. at 546, 549; Kousser, Protecting the Right to Vote, supra note 95 (“[M]any
people believe it was violence, not laws, that disfranchised African Americans, and that few Southern blacks
continued to vote after the Compromise of 1877, which resulted in the withdrawal of U.S. troops and the collapse of
the last Reconstruction Republican state governments. But, in fact, large proportions of African Americans
somehow managed to vote in the next election in two-thirds of the counties where the most horrific Reconstruction
violence took place. Black turnout in the South in the 1880s was actually higher than it often is today, and many
African Americans continued to win elections for local and state offices and Congress through the 1890s.
Disfranchisement was accomplished by law, not by force . . . Some scholars also have failed to notice that
disfranchisement was an incremental process, taking place over many years and involving many types of actions.
First, violence and intimidation, most intense during the 1860s and 1870s, killed or ran off many Republican leaders
and gave Democrats control of election boards. Then Democratic election officials perpetrated the largest election
frauds in U.S. history, which reduced the number of their political opponents but did not eliminate them. With
majorities in state legislatures, Democrats passed changes in statutes that included gerrymandering election districts,
substituting at-large for district elections in majority-white areas to deny opponents any offices at all, making it
much more difficult to register to vote, or mandating secret ballots to disfranchise the illiterate. Finally, by the 1890s
and early 1900s, with the electorate and the number of partisan opposition officials reduced, with the ability to
falsify election returns and with the option to use violence if needed, Democrats were able to move on to state
constitutional disfranchisement with literacy tests and especially poll taxes.”).

1004 §oe Discussion and Sources cited in this section herein.

1005 §oe Discussion and Sources cited in this section herein.
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Moving or Eliminating Polling Places

Moving a polling place or closing a polling place may not always be discriminatory, but sometimes
it i5.!9% Prior to Shelby County, most changes in polling places (including changes in polling place
resources) were approved by the DOJ, but some were found to be discriminatory and therefore not
precleared.'% Since 1965 and particularly after 1982, the rate of objections to polling place moves
decreased over time. Yet there were always instances of polling places being reduced, moved away
from communities of color, and made less accessible.!?”® Some of these discriminatory voting
changes were stopped by preclearance.

Along with cuts to early voting, reducing polling place access can lead to long lines. After such
cuts led to long lines in Ohio and Florida in 2008 and 2012, a Massachusetts Institute of
Technology (MIT) study found that lines were significantly longer in some states than others.!?®”
Figure 9 reproduces a map of the results of MIT’s national study:

1006 See, e.g., Briefing Transcript, supra note 234, at 258-59 (statement by Dale Ho).

1007 See, e.g., U.S. Dep’t of Justice, Voting Determination Letters for Texas (last updated Aug. 7, 2015),
https://www.justice.gov/crt/voting-determination-letters-texas (showing 16 letters based on polling place changes,
with 7 occurring after 1982); see also U.S. Dep’t of Justice, Voting Determination Letters for Mississippi,
https://www.justice.gov/crt/voting-determination-letters-mississippi (last updated Aug. 7, 2015) [hereinafter DOIJ,
Voting Determination Letters in MS] (showing 9 letters based on polling place changes, with 4 occurring after
1982).

1008 77

1009 Charles Stewart 111, Waiting to Vote in 2012, 15 (2013),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2243630 (as prepared for the conference on “The Voting Wars:
Elections and the Law from Registration to Inauguration,” University of Virginia Law School, Mar. 23, 2013,
Charlottesville, Virginia).
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Figure 9: Voting Wait Time, 2008 and 2012
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It shows that lines were longer in the formerly covered jurisdictions.

As discussed above, preclearance was conducted by jurisdictions providing Census data about the
racial impact of reductions or changes in polling place locations, as well as DOJ interviewing
minority community leaders about the impact of the change.!°!! This method took into account not
only the most recent local Census data, but also factors such as whether there was adequate public
transportation, whether the proposed polling place location was in a Sheriff’s office, whether it
was moved from a school,'°!? church, or community center, or whether it was no longer in an area
safe for walking.!?!® Section 5 also effectively required public notice of changes in polling place
locations.!”'* The Leadership Conference explains that:

1010 Health of State Democracies, Voting Wait Times, 2008 and 2012, HSD
https://healthofstatedemocracies.org/factors/waittime.html (last accessed June 11, 2018),

1011 See Discussion of Section 5 preclearance procedures and Sources cited in notes 224-34, supra.

1012 pCEA Report, supra note 663, at 33 (PCEA found that schools are ideal polling place locations, as they are
community-based and familiar).

1013 See, e.g., Discussion and Sources cited at notes 1046-58, infia.

1014 See The Leadership Conference Education Fund (LCEF), The Great Poll Closure, LCEF 1 (Nov. 2016),
http://civilrightsdocs.info/pdf/reports/2016/poll-closure-report-web.pdf [ereinafter Leadership Conference
Education Fund, The Great Poll Closure] (“Pre-Shelby [County], jurisdictions were required to give substantial
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Post-Shelby [ County], voters have to rely on news reports and anecdotes from local
advocates who attend city and county commission meetings or legislative sessions
where these changes are contemplated to identify potentially discriminatory polling
place location and precinct changes. In the vast majority of instances, closures have
gone unnoticed, unreported, and unchallenged.'*!>

In its 2016 study of 381 counties in formerly covered jurisdictions, the Leadership Conference
found that 165 (43 percent) of these formerly covered counties had reduced the number of polling
places since the Shelby County decision, leaving voters with fewer places to vote.!?'® According
to the Leadership Conference report, even with limitations in the data available in Alabama,
Mississippi, and Texas, in 2016, public records showed a high number of polling places closed
since the Shelby County decision in some of the formerly covered states, as follows: '°!7

Alabama—o66 (polling places closed) North Carolina—27
Arizona—212 South Carolina—12
Louisiana—103 Texas—40
Mississippi—44

notice to voters about any planned polling place closures. And they were required to consult with the minority
community to ensure that any proposed voting change was not discriminatory.”).

1015 Id.

1016 /4. at 4. There is insufficient public information to determine or corroborate whether these closures were racially
discriminatory.

017 Id. at 5.
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The public records reviewed by the Leadership Conference also indicate that, in some instances,
the percent of polling places closed was substantial. For example, some counties in Arizona and
Texas reduced their number of polling places by more than 50 percent.''® While the rationale for
reducing the number of polling places may be to save money, at least in some instances, when
taken too far, the rationale led to extremely long lines!®" or other discriminatory impacts that
illustrate how the loss of preclearance of these changes may have led to discriminatory results.!?2°

The following section is organized to illustrate regional trends impacting different groups of
minority voters.

Arizona

The impact of Shelby County was felt in the closure of polling places in Arizona prior to the state’s
presidential preference primary of March 2016. Arizona had been subject to preclearance since the
1975 VRA reauthorization, which expanded Section 5 to more fully include “language minority”
populations (Latino, Asian, and Native Americans).!??! The Leadership Conference’s examination
of public records regarding closure of polling places in 2016 found that:

By sheer numbers and scale, Arizona is the leading closer of polling places in the
aftermath of Shelby [ County]. Almost every Arizona county reduced polling places
in advance of the 2016 election and most on a massive scale—leading to 212 fewer
voting locations. Arizona counties are the leaders in our study for both numbers of
polling places closed and percentage of polling places. Pima County is the nation’s
biggest closer of polling places by number with 62 fewer voting locations in 2016
than 2012. Cochise County is the nation’s biggest closer by percentage with its 63
percent reduction.'%*

In the state’s largest county, Maricopa, the number of polling places was reduced from 200 to 60
in 2016. During discussions on reducing the number of Maricopa County polling centers, County
Supervisor Steve Gallardo questioned whether 60 polling centers would be sufficient. The County
Recorder and Elections Director both responded that 60 would be enough as the County was

1018 Id. at 7, 11-12.

1019 See, e.g., Discussion and Sources cited in notes 1022-27, infia (regarding Arizona).

1020 See, e.g., Kristina Torres, Cost-Cutting Moves Spur Fears About Reducing Access to Georgia Voters, THE
ATLANTA JOURNAL-CONSTITUTION (Oct. 11, 2016), https://politics.myajc.com/news/state--regional-govt--
politics/cost-cutting-moves-spur-fears-about-reducing-access-georgia-voters/qu9llnbKd6dS16yblbB68M/; see
Discussion and Sources cited in notes 1045-49, infra (regarding Georgia).

1021 See Discussion of 1975 VRA Amendments and Sources cited therein at notes 162-67, supra; see also Juan
Cartagena, Latinos and Section 5 of the Voting Rights Act: Beyond Black and White, 18 NAT’L BLACK L. J. 201,
210-11 (2005); see also Voting Rights: Hearings on H.R. Doc. No. 6400 Before Subcomm. No. 5 of the H. Comm. on
the Judiciary, 89th Cong., 1st Sess. 508-17 (1965) (statements of Latino community leaders regarding racial
discrimination in voting impacting Latinos in New York and Texas).

1022 [ eadership Conference Education Fund, The Great Poll Closure, supra note 1014, at 7.
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implementing a new system that allowed voters to vote at any polling center, and as they expected
95 percent of all voters to vote via mail rather than in-person.!???

But instead, due to the polling place closures, according to an Arizona Republic survey, voters
reported that they were forced to wait in line for hours during the 2016 primary.!** County
officials estimated they saved over $1 million, but four polling places were overwhelmed with
over 3,000 voters each.!"? The Arizona Republic mapped the closure of polling places in Maricopa
County, compared the results to Census data, and found that:

While both rich and poor areas were hurt by a lack of polling sites this year, a wide
swath of predominantly minority and lower-income areas in west Phoenix and east
Glendale, along with south Phoenix, were particularly lacking in polling
sites compared with 2012. Poorer areas of east and west Mesa lacked polling sites
as well, as did south Avondale and much of Goodyear.'%%

Similarly, Brennan Center’s analysis of data provided by Maricopa County found that:

e On average, vote centers across the county [of Maricopa] closed more than 4 hours late.
Vote centers in Phoenix closed, on average, more than 4 hours late.

e Latino voters faced disproportionately long wait times. Across heavily Latino census tracts,
the average wait time at the closest voting center was more than 4 hours.

e Vote centers with longer wait times tended to have fewer resources, such as poll workers
and electronic poll books, per voter.'%?’

Litigation was brought under Section 2, alleging disparate impact and discriminatory effects for
voters of color during the 2016 primary,'?® but that case was settled after polling places were re-

1023 Recording: Maricopa County Board of Supervisors Formal Meeting at 55:09 (Feb. 17, 2016),
http://video?2.siretech.net/SIRE/MaricopaCounty/Formal/2870/2870.mp4; see also Rob O’Dell, Yvonne Wingett
Sanchez, and Caitlin McGlade, Lack of polling sites, not independents, caused Maricopa election chaos, ARIZ.
REPUBLIC (Mar. 23, 2016) https://www.azcentral.com/story/news/politics/elections/2016/03/23/maricopa-county-
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1024 Yvonne Wingett Sanchez, While Others Waited to Vote, 1 Maricopa County Site Had 21 Voters,

ARIZ. REPUBLIC (Mar. 25, 2016), https://www.azcentral.com/story/news/politics/elections/2016/03/25/one-
maricopa-county-polling-site-had-21-voters/82269370/ [hereinafter Sanchez, While Others Waited Hours to Vote].
The Arizona State Advisory Committee also held a hearing regarding voting rights in Arizona and received
significant testimony regarding polling place closures. U.S. Comm’n on Civil Rights, Voting Rights in Arizona, Jul.
2018, at 2, https://www.usccr.gov/pubs/2018/07-25-AZ-Voting-Rights.pdf. This report was voted upon June 15,
2018.17d. at 1.
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1026 Rob O’Dell & Caitlin McGlade, Map: Areas Hit Hardest By Slim Polling Options, AR1Z. REPUBLIC (July 7,
2016), https://www.azcentral.com/story/news/politics/elections/2016/03/27/slim-polling-options-maricopa-
county/82278474/.

1027 Christopher Famighetti, Long Voting Lines: Explained, THE BRENNAN CENTER FOR JUSTICE (Nov. 4, 2016),
http://www.brennancenter.org/analysis/long-voting-lines-explained#_ftnl.

1028 Complaint, Feldman v. Arizona, No. 2:16-CV-01065, (D. Ariz. Apr. 15, 2016),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/Complaint041516.pdf.
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opened in Maricopa County prior to the 2016 general election.!””” However, other counties that
had significant reductions in the number of polling places were not part of the settlement. These
include: Cochise County (63 percent reduction), where there are high levels of Spanish-speaking
voters and in 2006, a DOJ consent decree regarding the language requirements of the VRA;!%3°
Pima County (22 percent reduction), which is 35 percent Latino; and Mohave County (46 percent)
and Navajo County (25 percent), both of which have large Native American populations.'?!

These polling place closures would have been subject to preclearance under Section 5, to determine
whether they were intentionally discriminatory or retrogressively reduced access for minority
voters. Moreover, the state would have had to provide racial impact data, and members of impacted
minority groups would have had the opportunity to provide input, '*? enabling the DOJ to analyze
the likely impact of the polling place closures with much greater precision than the procedures
described above.!%3

Alabama

There may be heightened concerns about reductions in access to the polls in southern states like
Alabama, where according to the 2010 Census, 26.8 percent of the population is black, and their
numbers increased by 9.6 percent between 2000 and 2010.%* Regarding the region in general, the
greatest percentage of black residents in the U.S. live in the South. In 2010, 55 percent of black
residents in the U.S. lived in the South (an increase from 53.6 percent in 2000).!%> Moreover, the
U.S. Department of Transportation (DOT) and Alabama settled claims alleging that Alabama’s
closure of 31 Department of Motor Vehicle offices (which provide access to the identification now
needed to vote) disparately occurred in the state’s “Black Belt” region and disproportionately
impacted black and Latino voters in Alabama and violated the Civil Rights Act.!®*® The DOT’s

1029 See Joint Notice of Settlement, Feldman v. Arizona, No. 2:16-CV-01065, at 2 (D. Ariz. Sept. 9, 2016),
http://moritzlaw.osu.edu/electionlaw/litigation/documents/Feldman-JointNoticeOfSettlement090916.pdf (settling
claim “regarding polling location allocation in Maricopa County”).

1030 See Consent Decree, Order and Judgment, United States v. Cochise Cty., No. 4:06-CV-00304 (D. Ariz. Jun. 16,
2000); see also U.S. Dep’t of Justice, Cases Raising Claims Under the Language Minority Provisions of the VRA
(last updated Oct. 16, 2015), https://www.justice.gov/crt/cases-raising-claims-under-language-minority-provisions-
voting-rights-act (“The complaint alleged that Cochise County violated Section 203 requirements by failing to
provide an adequate number of bilingual poll workers trained to assist Spanish-speaking voters on election day and
by failing to publicize effectively election information in Spanish.”).

1031 See Adam DeRose, Arizona Has Fewer Polling Places Than 2012, CRONKITE NEWS (Nov. 7, 2016),
https://www.gvnews.com/election/arizona-has-fewer-polling-places-than/article_1d70b6de-a545-11e6-8d46-
a7280220fbc3.html.

1032 See Discussion and Sources cited in Chapter 2, notes 220-34, supra (discussing preclearance procedures
including public notice, data required with submission, and minority community input).

1033 Cf. Discussion and Sources cited at note 1023, supra (regarding county board meeting discussion of proposal).
1034 J.S. Census Bureau, The Black Population: 2010, U.S. CENSUS BUREAU, 8 (Sept. 2011),
https://www.census.gov/prod/cen2010/briefs/c2010br-06.pdf (describing the Black or African American alone or in
combination population) [hereinafter U.S. Census Bureau, The Black Population].

1035 Jd. at 7 (Figure 2) (describing the Black or African American alone or in combination population).

1036 See, e.g., Keith Lang, Feds to Investigate Alabama DMV Closures, THE HILL (Dec. 9, 2015),
http://thehill.com/policy/transportation/312055-feds-closing-driver-license-offices-in-alabama-violates-civil-rights.
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investigation had found that “African-Americans in the Black Belt region are disproportionately
underserved by . . . [the state’s] driver’s licensing services, causing ‘a disparate and adverse impact
on the basis of race, in violation of Title VI.””1%7

The Leadership Conference study of polling places indicated that 12 of the 18 (67 percent) of
Alabama counties that provided data eliminated a total of 66 locations to vote.!’*® At the
Commission’s briefing, Alabama Secretary of State John Merrill testified that because of the
Shelby County decision “moving polling places, annexation, and even de-annexation of territory
by municipalities” could now be enacted without review.!%* The Commission notes that due to
the loss of preclearance, limited data are available to determine whether the recent closures of
polling place in the state had a discriminatory effect on minority voters in Alabama and throughout
the South.!%4?

Florida

While reducing early voting hours as described in the above Cuts to Early Voting section of this
report, Florida concurrently reduced the number of polling places open during early voting
hours.!**! Moreover, data showed that the long lines in Florida in 2012 were also concurrent with
fewer voting machines and poll workers, which disparately impacted black and Latino voters and
caused them to wait longer than white voters.!**> The harshest disparate impact and longest wait
times to vote correlated with lack of sufficient poll workers in polling places with higher portions
of Latino voters.!** Additionally, in 2016, the Election Protection hotline run by the Lawyers’
Committee for Civil Rights Under law received “multiple” complaints by voters about “aggressive,
intimidating behavior” by individuals at polling places in Florida.!%4

Georgia

Georgia is another formerly covered jurisdiction with ongoing problems regarding access to
polling places. Ezra Rosenberg testified about the post-Shelby County move of a polling place to

1037 Id.

1038 [_eadership Conference Education Fund, The Great Poll Closure, supra note 1014, at 4.

1039 John Merrill, Written Testimony for the U.S. Comm’n on Civil Rights, Feb. 2, 2018 [hereinafter Merrill,
Written Testimony].

1040 Cf. Discussion of Preclearance Procedures and Sources cited in Chapter 2, at notes 220-34, supra.

1041 See Discussion and Sources cited at notes 962-80, supra.

1042 See Herron & Smith, Congestion at the Polls, supra note 974, at 15-16 (analyzing precinct closing times and
Florida voter registration data by race in 5,194 Florida precincts representing 92 percent of the 3.7 million Floridians
who voted, and finding racial disparities); see also Christopher Famighetti, Amanda Melillo, & Myrna Pérez,
ELECTION DAY LONG LINES: RESOURCE ALLOCATION 16, THE BRENNAN CENT. FOR JUSTICE (2014),
http://www.brennancenter.org/sites/default/files/publications/ElectionDayLongLines-Resource Allocation.pdf (citing
survey-based studies on voter wait times) [hereinafter Famighetti et al., Election Day Long Lines].

1043 Famighetti et al., Election Day Long Lines, supra note 1042,

1044 William Wan, Voting Issues in Florida: Intimidation Reported at Polling Places, WASH. POST (Nov. 8, 2016),
https://www.washingtonpost.com/politics/2016/live-updates/general-election/real-time-updates-on-the-2016-
election-voting-and-race-results/voting-issues-in-florida-intimidation-reported-at-polling-
places/?7utm_term=.4d955dee4e63.
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a Sheriff’s office in Macon-Bibb County.!** Using the Sheriff’s office as a polling place can be
intimidating, especially considering the history of violence by local law enforcement at the polls
during the Jim Crow era.!”*® Moreover, in modern times, “the president of the Macon-Bibb
NAACP chapter . . . said it sent ‘the wrong message’ among residents who had raised concerns
about local law enforcement in recent years.”!%4

In order to defeat the measure to move the polling place to the Sheriff’s office, the county NAACP
collected signatures from 20 percent of registered, active voters in the county.!®® Gwen
Westbrooks, president of the Macon-Bibb County chapter of the NAACP, commented that,
“We’re looking at some of the same issues from the 1960s in 2016.”'%%

Indiana

In April 2018, an Indiana federal district court held that Marion County’s reduction of the number
of early voting sites was likely to violate Section 2 of the VRA, and it therefore issued a
preliminary injunction requiring the county to reestablish two additional satellite early voting
offices for the November 2018 general election.!® The federal court took into account that the
county had introduced experimental satellite offices for early voting in 2008,'%! and there were
no administrative or staffing issues.'%> However, the board voted not to re-open the satellite
offices in 2016, leaving Marion County, one of Indiana’s largest counties, with only one location
for early voting.!%>3 The court also took into account that the only place for early voting was the
City-County building, which resulted in long commutes and long wait times,'*** forcing some to
not participate in early voting.!%> The court concluded that the action “impose[d] only a limited

1045 Rosenberg, Written Testimony, supra note 651, at 4 (noting that “While we were fortunate to have partners on
the ground that alerted us to the problems that could be stopped, an effective Section 5 would have placed the
burden on these jurisdictions to have provided notice of these changes in their voting practices and policies before
they took effect.”).

1046 See, e.g., U.S. COMM’N ON CIVIL RIGHTS VOTING 1961, supra note 62, at 67 (describing how black voters who
went to register to vote in Louisiana in July 1960 “were referred to the sheriff—a not-too-subtle form of
intimidation” and, in another instance, a sheriff warned a black resident, who had planned a meeting with the
NAACEP to discuss voter registration, not to “say anything about voting.”).

1047 K ristina Torres, Cost-Cutting Move Spurs Fears About Reducing Access to Georgia Voters, THE ATLANTA
JOURNAL-CONSTITUTION (Oct. 11, 2016), https://politics.myajc.com/news/state--regional-govt--politics/cost-cutting-
moves-spur-fears-about-reducing-access-georgia-voters/qu9linbKd6dS16yblbB68M/.

1048 Stanley Dunlap, Macon-Bibb Polling Location OK’d After Sheriff’s Precinct Nixed, THE TELEGRAPH (May 16,
2016), http://www.macon.com/news/local/article77920442.html.
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1050 Common Cause Indiana v. Marion Cty. Election Bd., 311 F. Supp. 3d 949, 977 (S.D. Ind. 2018). However, the
court denied the plaintiff’s motion, in part, electing not to enjoin the defendants to establish the satellite offices for
the May 2018 Primary Election. /d.
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burden,”!%¢ yet it had a disparate impact on those “who lack financial means or flexible

schedules.”'%7 The court also took note of the disproportionate negative impact of the cuts to early
voting on black voters, citing the greater decline in African-American absentee voters compared
to white voters in the 2012 and 2016 elections that occurred after the cuts following the 2008
elections. %>

Louisiana

Based on a history of discrimination in voting, Louisiana had been covered under Section 5 since
1965.19% The Leadership Conference found that since the Shelby County decision, 61 percent of
Louisiana parishes have closed a total of 103 polling places.!® At the Commission’s Louisiana
SAC briefing on voting rights, Jhacova Williams, Ph.D. Candidate in the Economics Department
at Louisiana State University, presented her research finding that “a negative and statistically
significant association with the percent [of] black [residents] and the number of polling places
indicating that census tracts that have higher percentages of black residents have fewer polling
places . . . for a 10 percentage point increase in black residents there are 1.2 percent fewer polling
places within a census tract.” %! She also found “a positive and statistically significant relationship
between income and the number of polling places,”!%? and that “[i]t is also the case that the
proportion of black residents and income per capita are negatively correlated.”!%®

Mississippi

There may be heightened concerns about reductions in access to the polls in states like Mississippi,
which has the highest percentage of black residents of any state.!°** Widespread, flagrant, and
rampant discrimination against black voters in Mississippi led to the enactment of the 1965
VRA.'%9 Prior to Shelby County, Mississippi had been covered since 1965, and even though there
has not been successful post-Shelby County litigation in the state, a pattern of objections from 2006
to 2013 showed that it continued to be one of the states with the highest level of VRA violations
in recent years.!%® Also prior to Shelby County, the DOJ had sent observers to monitor elections
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