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Letter of Transmittal

The President
The President of the Senate
The Speaker of the House

Dear Sirs and Madam:

The United States Commission on Civil Rights (Commission) is pleased to transmit this report,
Title IX Athletics: Accommodating Interest and Abilities. A panel of experts briefed members of
the Commission on the U.S. Department of Education’s 2005 letter, “Additional Clarification of
Intercollegiate Athletics Policy: Three Part Test—Part Three,” which included a discussion of
the then newly-developed Model Survey’s strengths and weaknesses. Subsequently, the
Commission developed findings and recommendations that are included in this report.

Among its findings, the Commission notes that the U.S. Department of Education’s Office of
Civil Rights has relied upon a three-part test for determining compliance with Title IX with
respect to collegiate athletics since 1979. Colleges and universities can demonstrate compliance
by 1) providing athletic opportunities for male and female students that are substantially
proportionate to their respective full-time undergraduate enrollment; 2) demonstrating a history
and continuing practice of program expansion of athletic opportunities for the underrepresented
sex; or 3) demonstrating that they are fully and effectively accommodating the interest and
ability of the underrepresented sex in the institution’s athletic offerings.

Moreover, the Commission finds that the Department, in its 2003 clarification of Title IX
regulations, encourages the use of student interest surveys in an effort to achieve compliance
under the third prong of the three-part test. Most importantly, the Commission recognizes that at
this time, the Model Survey, developed by the U.S. Department of Education in 2005, provides
the best available method for attaining prong three compliance because it provides a reliable and
rigorous method of ascertaining student interest in athletics,

The Commission recommends that the Department’s Office for Civil Rights continue to
encourage institutions to use the practices of the model survey as their primary means of
complying with Title IX. The Commission also recommends that prong three of the regulations
be revised to explicitly take into account the interest of both sexes. This would help restore Title
IX to its original goal of providing equal opportunity for both male and female athletes.

Part A, which consists of the body of this report, was approved by a vote of 5-0 on September
11,2009, Vote tallies for each of the Commission’s findings and recommendations, which make
up Part B of this report, are noted therein.

%XJ sion

Gerald A. Reynolds
Chairman
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Executive Summary 1

Executive Summary

Title IX of the Higher Education Amendments Act of 1972 prohibits discrimination on the

basis of sex in any education program or activity receiving federal financial assistance,

including athletics. Since 1979, one way in which eligible educational institutiorshoan
compliance with Title I X is by demonstrating
and effectivelyd accommodates the fAinterests
underrepresented among intercollegiate athl&gible educational institutiancould also

demonstrate compliance by either providing intercollegiate level participation opportunities

for male and female students in numbers fAsub
enrollmentsorbyshowga fhi st or y andd coofnte xnpua nndgi npgr atcht e sc
opportunities in a manner demonstrably responsive to the developing interest and abilities of

the members of the underrepresented sex.

The Office for Civil Rights (OCR) of the U.S. Department of Educasaoasponsibldor

enforcingTitle IX andissued further guidance oreth fii nt er e s tcamplantel abi | it
option in March 2005. Under this guidance, an institution will be found in compliance with

this option unless there exists a sport(s) for the underrepresented sex for ithiete aif

the following conditions are met) unmet interest sufficient to sustain a varsity team in the

sport(s); 2) sufficient ability to sustain an intercollegiate team in the sport(s); and 3)

reasonable expectation of intercollegiate competitiom fiam in the sport(s) within the

school's normal competitive region. Thus, schools are not required to accommodate the

interests and abilities of all their students or fulfill every request for the addition or elevation

of particular sports, unless allrée conditions are present. This guidance also included a

model survey instrument to measure student interest in participating in intercollegiate varsity
athletics. When thiModel Survey indicates insufficient interest to field a varsity team, OCR

wilnot exercise i1its discretion to conduct a co
implemertation of the thregart test.

This guidance was issued at a time when critics of Title IX claimed that rigid compliance

forced the cancellation of many educationalgpaons or teams for mgas many schools
demonstrated Title | X compl i arle€00b duidamaeg h A s u
also prompted atmngandoften negative reaction from the National Collegiate Athletic
Association and rnaesponse theh® Godnmissgpm cvlivip Rights

assembled a panel of expestsMay 11, 2007Tncluding aU.S. Department of Education

of ficial, to discuss the guidance, the Model
emer gi ng f r aseofithe sutveytaodtwhetherxdnpliance with Title IX had

improved over timeThe Commission received oral and written testimony fizamiel A.

Cohen, an attorney specializing in Title t§sesJessica Gavora, vice president of the College

Sports Countj Jocelyn Samuels, vice president for education and employatidret

Nati onal Wo me;dudite Sweea, vepraSentmg tberNational Collegiate Athletic
Association (NCAA) David Blackthendeputy assistant secretary for enforcement ofitse

Department of Educatidan ©ffice for Civil Rights andStephanie Monroe, Assistant Secretary,

Office for Civil Rights, United States Department of Education
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All five panelists fielded additional questions from the Commissioners covering a wide range of
isstes, including:

A The methods that schools used to administeMibdel Surveywith special attention to
electronic means and the impact on the response rate

A The appropriateness of using any survey in gauging interest

A Are men and women equally interesie@ports?

A To what extent has Title I X affected womenb
A Has Title I X resulted in the elimination of

A How is ability in sports determined?

Based on the testimony, discussion, and a number of comments receivedeaublic, he
Commissiorfound among other thingshatthe Model Survey currentlyprovides the best

method available for attainirgrong Threeompliance, because it offers institutions a

flexible and practical, yet rigorous means of aitag a high sudent response rate

Consequently, the Commission recommends that @&@Rnue to encourage institutions to

use the Model Survey as a method of complying with Title IX, rather than relying on
mechanical compliance with proportional representation, whighreslt in unnecessary
reduction of menbés athletic opportunities.

Furthermore, the Commission recommends Brahg Threeegulations should be revised to
take explicitly into account the interest of both sexes rather than just the interest of the
underr@resented seand that the Model Survey be structured accordinghg Commission
also askshatthe NCAAreconsider its objection to the Model Survey antidiscourage
educational institutiongdm using student interest surveys or urge them to avoiduke,
since college students are adults capable of assessing their own interest in sports.
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Findings and Recommendations

Findings

1. Since 1979, the U.S. Department of Educat
the Title IX athletics law by requirgypostsecondary institutions to satisfy any one
part of a thregoart test for complianc&he three parts are usually referred to as
prongs, and requir@) substantially proportional representation of men and women in
athletic participation; or b) subst#al progress in providing opportunities for the
underrepresented sex; or ¢) adequate accommodation of the interests and abilities of
the underrepresented sex .in the institutdi

2. In 1996, theJ.S.Department of Education issued guidaricat specified additional
factors (other than a survey) for measuring interest that needed to be taken into
account in order to achieve compliance ugtngng ThreeA survey by itself was
deemed to be insufficient.

3. Critics charged that the 1996 policyidance orProng Threavas too vague to offer
institutions a satisfactory means of attaining compliance. As a result, many

institutions likely opted to userongOné s pr oporti onal represen
which provided a | egampliagheaf e harboro for
4. Panel i sts reported instances of <coll eges

programs in order to reach Title IX compliance under the proportional representation
requirement.

5. Inits 2003 clarification of Title IX regulations, the U.S. Depamingf Education
encouraged the use of student interest surveys in order to aBn@gThree
compliance. For compliance und&rong Thregan institution must consider student
interest, student ability, and availability of competition. More specificalty,
institution must showa) there is no unmet interest among studdts there is
unmet interest, it must show insufficient ability among students to sustain a team in
the sportandc) if there is interest and ability, it must show no likelihood of
competition in the region in which the institution is located. Satisfaction of these three
elements is sufficient to comply witrong Three

6. Inits 2005 additional clarification, the Department of Education developed the Model
Survey method, which is aegally designed survey colleges and universities can use
to ascertain student interest in athletics.

7. At this point in time, the Mdel Surveyprovides the best method available for
attainingProng Threeompliance, because it offers institutions a flexdoe
practical, yet rigorous means of attaining high student response raté$.S he
Department of Education recommends that all students be required to complete the
survey as part of mandatory class registration. Institutions that follow these survey
procedures faithfully would be deemed to be in compliance Riting Threef Title
IX.
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8. While the National Collegiate Athletic Association (NCAA) has long maintained that
ascertaining student interest is a valid means of complying with Title IX, it has been
critical of the 2005 Additional Clarification provided by the Department of Education
and has urged institutions not to use the Model Survey.

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these
findings. Commissioner Ksanow abstained. Vice Chair Thernstrom and Commissioners
Melendez and Yaki were not present for the Jote

Recommendations

1. TheU.S.Commissioron Civil Rightscommends th&).S. Department of Education
for developing the student interest survey and fovigdiog a rigorous yet practical
means of complying with Title 1 X. I't recom
Civil Rights continue to encourage institutions to use the Model Survey as a method
of complying with Title IX, rather than relying on mechalicompliance with
proportional representation, which may res
athletic opportunities.

2. Since female students are fully capable of expressing interest in athletics, or lack
thereof, advocates for particular views on Tidecompliance should not devalue or
dismisstheir perspectives.

3. Prong Thregegulations should be revised to explicitikeinto account the interest
of both sexes rather than just the interest of the underrepresented sex. This would help
to restore Titk IX to its original goal of providing equal opportunity for individuals of
both sexes.

4. The NCAA shouldeconsider its objection to the Model Survey antidiscourage
educational institutiongdm using student interest surveys or urge them to avoid thei
use, since college students are adults capable of assessing their own interest in sports.

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these
recommendationsCommissioner Kirsanow abstained. Vice Chair Thernstrain an
Commissioners Melendez and Yaki were not present for the vote.]
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Summary of Proceedings

As enactedTitle IX of the Higher Education Amendments Act of 19Fahibited sex
discrimination in federally funded education programs and activilies years lger,

Congress expressly applied thi®hibitionto intercollegiate sport$The U.S. Department of
Education (then Health, Education and Welfare), issued implementing regulations in 1975.
With respect to athletics programs, the regulation specifies:that a

recipient which operates or sponsors interscholastic, intercollegiate, club or
intramural athletics shall provide equal athletic opportunity for members of both
sexes. In determining whether equal opportunities are available, the Director will
considey among other factors [w]hether the selection of sports and levels of
competition effectively accommodate the interests and abilities of members of both
sexes.

The U.S. Department of Education subsequently issued policy guidance in 1979, 1996, 2003,

and2 005 to explain in part what is meant by i
prong test that the departmentods Office for
institutionsd® compliance with Tag.fTHetestl X regar

examines whether an institution offers men and women opportunities to participate in sports
that are substantially proportionate to their respective enroliments; or has established a good
faith history and ongoing practice of providing increhepportunities for the

underrepresented sex; or fully and effectively accommodates the athletic interests and
abilities of the underrepresented sex.

OCR issued the last of these guidance documeémsd di t i on al Clarificatic
Athletics Policy: ThreePart Teshd Part Threg on March 17, 2005accompanied bg

Userb6s Guide to Developing Student I nterest
Nati onal Center for Education Statistics 1in
Additiond Clarification outlines specific factor
option for complpiaancea ewitt,lb0 tahda efstthrueseed t o a:

effectively accommodating the interests and abilities of male and femalatsatidletes

under Title I X of the Education Amendments o
survey instrument to measure student interest in participating ncoliegiate varsity

athletics!

1 Pub. L. 9218, 86 Stat. 373 (codified as amended 20 U.S.C. §§i1B588 (2009)Section 9014) of the

statute states that ANo person in the United States s
be denied the benefits of, or be subjected to discrimination under any education program or activity receiving

Federal financialasi st ance. 0

2 The Educational Amendments of 1974, Pub. -388, § 844, 88 Stat. 612 (1974).

¥34 C.F.R. § 106.41 (2009).

* See http://www.ed.gov/about/offices/list/ocr/docsttitle9guidanceadditional.html (accessed Feb. 26, 2009).

Central to the developmeistthe report, Title IX Data Collectiof: e c hni ¢ a | Manual for Devel

Guideo by Al an F. Karr and Ashish P. Sanil of the Nat
Triangle Park. I n a fADear ,CCBbtdteslagueo | etter of March
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Daniel A. Cohen

Daniel A. Cohen an attorney specializyin Title IX casesstated thahistask as an attorney
wasto inform clients about the law and help them complyd as such, he neitterpported
noropposedhe 2005 Additional ClarificatiohFor schools seeking compliance unBesng
Three howeverhe generally favored use of the Model Surv8gcording to him, much of the
criticism of the 2005 Additional Clarificatidmed beenunfair, butit wasimportant to
distinguishbetweergeneral Title IXpolicy concerns and criticisms specific to the 2005
Additional Clarificationitself.? He said the test faneasuring compliance witProng Thredad
been in place since 197and thathree factors have to be present simultanedasky school
to be considered out of compliance witong Threeevidence bunmet interest in a sport or
sports at the institutiomrvidence of interestestudentgpossessingufficient ability to sustain a
team, and a likelihood of athletic competition in the redfion.

Mr. Cohen said with respect to measuring interest, Mtleddalways focused on a schél
current and admitted students, not future or potential’dfiég 1996 Clarification
recommended that schools monitor a number of indicators that gauge interest idiiguists
he said? Its list of indicators wathorough, but thguidance waso vague that schodisdno
way of knowing when thelgadattained compliangée saidHe remarkedurtherthat no
indicatorswereconsideredlispositive omore persuasive than othesad itwasunclear at
what point a showin of some interest might rise to the level of sufficient unmet interest
requirethe addition ofiteam’® He said that schools developed subjective measuggaite
student interest in athleticsdemonstrate compliance wikhrong Thregwhichoften ircluded
varyingselfadministered survey$According to Mr. Cohen, of the schools that OCR
investigated between 1992 and 2002, abouithids sought compliance with Title IX under

Based on [its] experience investigating complaints and conducting compliance reviews
involving the threepart test, [it] believes that institutions may benefit from further specific

ou

guidance on part t hr e e é. Ampliancenvath patt thiee umlass wi | | be
there exists a sport(s) for the underrepresented sex for which all three of the following
conditions are metfl) unmet interest sufficient to sustain a varsity team in the sport(s); (2)
sufficient ability to sustain an inteollegiate team in the sport(s); and (3) reasonable
expectation of intercollegiate competition for a team in the sport(s) within the dclios n or ma |
competitive region.
u. s. Department of Education, Offi cercolfegate ABletigsi | Right s,
Policy: ThreePart Tesd Par t T hché7e20ab, pM diiiv.
® |bid., p. 26.
®Ibid., p. 26.
" Ibid., pp. 26 27.
8 Ibid., p. 27.
?Ibid., p. 27.
%1bid., pp. 27 28
2 bid., pp. Bi 29.

2|pid., p. 28.Since 1996, he saidthe USe par t ment of Educationds Office

schools monitor the athletic interests of local nonstudents and high school studeritglasctway of gauging
future, potential interestin a spddee alstr . Co h e n 6 sstaemgntp | ement al

3 bid., pp. 28 29.
1bid., p. 29.

f

C
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Prong Threg® Of these, abouhreequarters used some form of survedsist them in
measuringnterest'®

Mr. Cohen stated that the Commission on Opportunity in Athletics, conue2602by then
Secretary of Education Rod Paige, studied Title IX and the 1996 Clarifieatiemsively’ In

meetings held across the countrg said collegiate athletic administrators repeatedly irfdrm
Commission members that the 1996 Clarification had its merits but was so ambiguous that they
could not determine when compliance was achieved tRrdeg Threé® Many schools

resorted to usm proportionality, according to Mr. Cohdrecause it was measurable and school
officials knew when compliance with Title IXadbeen attained!.

Mr. Cohen said OCR commissioned independent, expert statisticians to evaluate the different
survey approachesshools had employed and submitted to OCR between 1992 an#f 2002.
Drawing on best practices, the statisticians then designed a streaiiébdxhsed model

survey, he statedThis tool for measuring interest in spdrecamehe centerpiece of the 2005
Additional Clarification he said?

According to Mr. Cohen, OCR provided guidaf@eadministering the Model Survey in the
2005 Additional Clarificatiorand built safeguards to ensure the data collected would be
reliable® An oftenoverlooked safeguard, isaid,wasthe requirement thalhe Model Survey
be administereth a manner thajeneratec high response rateUnless this conditiowas

met, he saidOCRwould not assumsurveyfindingsto be reliableandwould consider other
indicationsof interestjncluding those listed in the 19@8arification®> Mr. Cohen claimed that
a welladministered Model Survey would identifyost direcindicationsof interestand thus
the 2005 Additional Clarificatiowasnot inconsistent with the 1996 Clarification. TWedel
Survey simplyprovideda more direct way to measure the samdécationsof interest, he
further claimed?® In light of thissafeguard requiring that the Model Survey be administered in a
manner designed to generate a high responseéh@gejoratve characterization of the Model
Survey as simply ae-mailed questionnair@asincorrect:’

O C R preferred method d¥lodel Surveyadministratiorwasone in which studentaust
complete the survey or purposefully choose to bypass it, as this wouldmes@lbO percent

pid., p. 29.
%pid., p. 29.
Ybid., p. 29.
8pbid., p. 29.
1bid., pp. 29 30.
D 1pid., p. 30.

2 bid., p. 30.

2 bid., p. 30.

3 bid., p. 30.

| bid., pp. 30 31.
% bid., p. 31.
®|bid., p. 31.SeealsMr . Cohends supplemental statement.
27 |bid., p. 31.
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response rat& Specifically, OCR recommeerd makng the Model Survey a part of mandatory
class registratiaff Mr. Cohen stated that even if a schdetidedo distribute théVlodel

Survey via email initially (as the 2003\dditional Claification permitg, OCR stillrequired
sufficient follow-up efforts to ensure a high response ¥dtehis opinion the followup issue
hasbeen criticized becausehat isconsideredi s u f f follow-upis subjective and open to
debat€e! Mr. Cohen tha reiterated that the preferred methodology for administering the Model
Surveywasvia a mandatory response methodology, roiad *

Mr. Cohen claimed that the 2005 Additional Clarification was a vast improvement over the
1996 Clarificatiorbecausé gave schools a clearer road map for complying Witbng Threé®
OCR, he stated, will defer to the findings of a survey that is administered according to its
instructions’ Schools he saidnow have the added advantage of knowing when they have
attained comliance® and te urgedhoserelying onProng Thredo consider if their compliance
efforts would benefit from following OC®R guidance in the 2005 Additional Clarificatitn.

Jessica L. Gavora

Ms. Jessica Gavosdated that, foover a decaddiitle IX compliancehadbeen based on
stdistical proportionality, whiclpositedthat absent discriminatipmen and women would
participate in athletics at the same Fa&he claimed thattatistical proportionality triumphed
not by proving that men and womkeadidentical interests in sports, but by makawjual
interestin sportsrrelevant to Title IX complianc&.She sated tha proportionalitydemanded
that schoolggnore actual student interest in sports arahipulate their athletic programs such
that genderatios matchdthat of the undergraduate student population.

Ms. Gavorgresented th€ollege Sports Counéils pr oposed amendment to
implementing regulation as a way to retdiitie 1X to its original antidiscriminatory

purpose, protect thgains women have made, and above all, reflect the interests of student
athletes? This proposed amendment would require schools to equally accommodate the

2 bid., p. 31.
#bid., p. 31.
¥ bid., p. 32.
#bid., p. 32.
#bid., p. 32.
3 bid., pp. 33 34.
*1bid., p. 33.
*1bid., p. 33.
% bid., p. 34

37 Jessica Gavora, Testimony before the U.S. Commissid®iwl Rights, briefingon Title IX Athletics:
Accommodating Interests and Abilitied/ashington, DC, May 11, 2007, transcript, p. 35, (hereaited as
Gavora Testimony, Briefing Transcript).

B bid., p. B.
*bid., p.35.
“0bid., p.41.
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interests of both sexes, rather than justrkerests of the underrepresented $é4s. Gavora
staked that both she and the College Sports Council supported without reservation the spirit
and intent of Title IX*? According to her, the proposed change would preserve and protect
the law for new generations of male and female American athletes of atf ages.

Although the College Spts Council strongly supports this amendméfg, Gavorastated

that in the absence of such an amendment, the organization viewed the bdnefiladel
Surveyas reinforcinghie notion that the government, when judginganinstut i ondés ¢ o mp |
with Title IX,r ecogni zed wexpress andct om theirlowntinterests8he

claimed thathe reaction of critics such #'e Womerés Sports Foundatiérand National

Womerts Law Centéf to the Model Swreyhas been to refe interest as a measure of
compliance, even though many such critics had professed that interest was an acceptable
measure of compliancéFor example, she said two prominent defenders of Title IX status quo
stated that surveysere inadequat® ascertai the relative interest of men and women in sports
because mewereculturally more likely to profess an interest than wopasen if the latter
wereinterested® The critics, she said, also argued that ascertagtimgninterest in athletics

only servel to inhibit change in a schdslsports program since women interested in a particular
sportwould not attend an institution thdid not offer italready* Ms. Gavora stated that to the
extent t he overemeritaricu$, therprgposecereniesivereso broad andl -

defined thaProng Threavould revert to being vague and unworkabRy way of example,

she stated that in addition to the Model Survey, critics demand that schools also consult with
local club sports, youth coaches, high schgotsor high schools, and elementary schoass

well as consider national trendls determining womeis sports opportunitiesMs. Gavora said
theamorphous naturand scope of these requirementsild make it near impossible for well
meaning administtars to seek compliance und#&nong Threandwoulde nsur e t hat sch
lawyers and Title IX consultants contirtlie® advise adherence to substantial proportiondlity.

According to Ms. Gavora, the role of the NCAlaservedacrutiny> She remarked thakk
many singlessue critics of the Model Survey, the NCAAdlong maintained that measuring
and fulfilling interestwasa valid means of compliance with Title Bddvehemently denounced

“L1bid., pp.41i 42.
“21bid., p.42.
“1bid., p.42.
“41bid., p.36.

> Seehttp://www.womenssportsfoundation.org/Content/Articles/IssuestT{HiE/ Title -1X -MythFact.aspx?
(accessed Feb. 26, 2009).

% Seenttp://www.nwic.org/details.cfm?id=2233&section=newsroom (acakBsd. 26, 2009).
" Gavora Testimony, Briefing Transcrigip. 36 37.

8 |bid., p.37.

“91bid., pp. 37 38.

*0|bid., p.38.

*1bid., p.38.

*2|bid., p.38.

%3 bid., p.38.
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the instrument! She pointed out that the NCAA, unlike the criticada responsibility to
represent all collegiate athletes, not just female atlfieday beforehis briefing, she said,

the NCAA, Womeids Sports Foundation, and others participated in a news conference to pre
empt discussion of the Model Sun®&frheWomerés Sports Foundation and the National
Womerts Law Center, according to herdwearlyexpressed their support for the status quo in
the enforcement of Title IX; their only objectiorasthat statistical proportionalityasnot

applied aggressivelyneugh?’ Special interest grougsadtheright to voice these opinions, she
asserted, but ttdCAA did notbecause of its unique stanepresentingll collegiate athlete¥
Shestatedhat in2006 Title IX wasfully or partly responsible for the losswfindreds of
athleticopportunities at Rutgers University, James Madison University, Ohio University, Butler
University, Clarion University, and Slippery Rock UniversiBheasked if the NCAA
supporedthis status qud.

According to Ms. Gavora, no schd@demployed the Model Survey to demonstrate
compliance with Title IX because the NCAA, which periodicedlyiewedmember institutions
for commitment to gender equityadexpressly asked them not to ddSim. addition, she said,
interest groups that ntinely sue colleges and universities under TXldnadpublicly stated that
the Model Surveyasan illegitimate and illegal to6t.According to Ms. Gavora, far more
troublingthanthe negativepublicity andlitigation overtheuse of theviodel Surveywas the fact
that the instrumenkliedon a flawedProng Thre&” Prong Thregwhich wasapplicable only to
schools thahadnot attained statistical proportionality, omgquiredaccommodation of the
interest of the underrepresented seich more oftenthan notwerewomen, she safd.

To illustrate, Ms. Gavora gave the example of James Madison University, which offered 28
athleticteamstostudedtd 3 f or men and 15 for women. James
could not keep pace with the growth in itsmfide student population, already at 61 percent. As

such, theModel Surveyoffered no protection for existing teams, so when two wanetub

teams sought varsity status, the University had no recourse but to achieve statistical

proportionality by cuttingen teams*

Ms. Gavoraeferred Commissioners the College Sports Coungils pr oposed amendmer
Title 1 X6s i mplementing r eg Utleddtaitsariginalaitii ch s he
discriminatory purpose, protect the gains women have madegbove all, reflect the interests

**1bid., p. 38.
%5 |bid., pp.38i 39.
*%1bid., pp. 38 39.
*"1bid., p. 39.
%8 |bid., p. 39
*bid., p. 39.
% Ibid., pp. 39 40.
% bid., p. 40.
®21bid., p.40.
% bid., p.40.
*lbid., p. 41
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of student athlete® This proposed amendment would require schools to equally accommodate
the interests of both sexes, rather than jusintieeests of the underrepresented $é4s.

Gavora stated that both she angl @ollege Sports Council suppeatvithout reservation the

spirit and intent of Title IX! According to her, the proposed chamgmild preserve and protect
the law for new generations of male and female American athletes of dft ages.

Jocelyn F. Samuels

According to Ms. Jocelyn Samuels, the 2005 Additional Clarificatworilictedwith
longstandingJ.S. Department of Educatigoolicy, violatedbasic principles of equality under
the law, andhreatenedo stall or reverse the progress that women have matbe Witle X
As such, she called foritsrescissibB he st ated that compliance
requirementsvasassessed by means of a thpeet test and that frequent attableglbeen
resoundingly rejectetl According to her, ninéederl appellatecourtshadupheldthe testand
prior administrationdiadapplied ituniformly.”? She statethatin July 2003theU.S.
Department of Educatiaeaffirmed its commitment to continue to applylaisgstanding
interpretations of Title I)Xand rgected the recommendations of the Commission on
Opportunity in Athletic§ that, according to her, would have dramatically reduced and
undermined womds rights to equal opportunity.

Ms. Samuelstatedthe 2005 Additional Clarificatiomasinconsistent wth the law and prior
U.S.Department of Educatigooliciesfor several reasons:

For oneMs. Samuels claimed the 2005 Additional Clarification impermissibbwed
schools to use solely results from amail survey to evaluate whether thegdsatisfied
their obligation to provide equal opportunityAccording to hergcourtshave recognized
consistentlythat student interest cannot be measpregerlyapart from opportunitysince
interest and ability rarely develop in a vacuit@onsequently, she claad the findings
from the surveys refleetithe discrimination thatadalready limited and continues to limit

% bid., p.41.
% |bid., pp.41i 42.
"1bid., p.42.
% bid., p.42.

% Jocelyn SamuelSestimony before the U.S. Commission on Civil Rights, briefingitle IX Athletics:
Accommodating Interests and Abilitig#/ashington, DC, May 11, 2007, transcript4. (hereaftecited as
SamuelsTestimony, Briefing Transcript).

1bid., p.43.
"1bid., p.43.
21bid., p.43.
3 bid., p.43.
"1bid., p.43.
" bid., p. 44.

®1bid., p. 44. For example, she said theited States Court of Appeals for the First Cirdwis stated that
interest develops with the availability of opportunity and experiedee.also Cohen v. Brown Universitp1
F.3d 155, 179 (1st Cir. 183

Wi
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womerés opportunities to participate in spoft®Relying on them as the basis to establish

future opportunities for women, she saidntinuedthe cycle of discrimination andnshrined

the status quo of woménlower participation level in athleti€According to her, itvasfor

these reasons the 1996 Clarification and prior policiesedf.S. Department of Education

endorsed a range of factohat schools must consider in evaluating woéaénterests? Ms.

Samuels saithese factorgverevery specific, including for example, student requests to elevate

a team from club to varsity status, opinions of coaches and athletics administrators,eysd surv

of the types of sports being played in high schools and communities from which universities

typically draw student¥.According to hertheU.S. Department of Educatiéndecision to

el imnate school sd o bldidgoaservetudentsweli consi der t hes

Secondby restricting the Model Survey to current and admitted students, the 2005 Additional
Clarificationignoredthe reality that studentgereunlikely to attend a school thdid not offer a

sport in which theyadan interest Shesaid in failing to require schools to look beyond their

campuses, the 2005 Additional Clarificat@litowedthem to restrict sports offeriggclaim they
weresatisfying the interests of students tivatecontent with existing offerings, and presume

Title IX compliance®® In addition,Ms. Samuelsssertedi effectively required women to show

they can fill a new team by relying on studen
body, while leaving schools free tecruit male playergith performancesssessmest

incentives, anéhvitations to visit ampus* Citing aU.S. Court of Appeals for the Fifth Circuit
decisior?’ she said thahe heart of this contentiomasi an i nsti tution with no
facilities, no varsity team, no scholarships andewouiting in a given sport must have on

campus enough national caliber athletes to field a competitive vaasityin that sport before a

court can find sufficient interest and abilities to exist. It should go without saying that adopting

this criterionwould eliminate an effective accommodation claimed by any plaintiff at any

ti Mffe. O

Third, the survey methodology the 2005 Clarification cheasdeeply flawed because a school
is permitted to accept nonresponse as evidence of a lack of ifftStestargedthatstudents

do not respond to anreail survey for a variety of reasons that may be wholly unrelated to
interest in sports participation, suchnas havingreceivedthe email, insufficient response

time, orthat themessag&vasblockedby spam filers?® Similarly, shearguedthatthesurvey

" |bid, pp.43i 44.

8 bid., pp.44i 45.

1bid., p.45.

8 bid., p.45.

8 1bid., p.45.

8 bid., pp.45i 46.

8 |bid., p. 46.

8 bid., p.46.

8 See Pederson volisiara. State Uniy.213 F3d 858, 878 (5th Cir. 2000).
8 sSamuels Testimony, Briefing Traomipt, pp.46i 47.
8 bid., p.47.

8 |bid., p.47.
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methodologywasunsoung violating basic principles governing response r&t8te
observedhatNCAA guidelinesfoundresponse rates below 60 percent to be su$pEu
2005 Additional Clarificationshestated allowedschools to claim a response rate of 100
percent' when the actual response tateher opinionyvould likely be rejected by a colftThe
survey methodologwasalso unfairshesaid because the 2005 Additional Clarification
authorizedschoolsé r el y o n -assessmembtoildck of abiéty td compete as
evidence of her actual abilityShe statethat if given the opportunitynany studenta/ho
played sports in high schopbssesghe ability to play at college levelnd to accept theself
assessment without consulting coaches and qualified ethsesdisservice to theffi.

Fourth, according to Ms. Sams, the 2005 Clarificatioshiftedthe burden of proof of interest
in sports to female students anregresented real change fronrior law This shift, she said,
wascontrary to the requirement of full accomme
abilities? In addition, she statatatopponents of the thrggart test havnterpretedProng
Threeto mean that schools are reqdiamly to accommodate the relative interests of their
students’ The relative interest argument, she contendisdpuntedhe fact that schools
seeking compliance undBrong Threaverealready failing to offer female students equal
opportunities to paxtipate in sport® She addethatit drewon inaccurate and impermissible
stereotypes of womdreinginherently less interested in spditanmen,which wasunlawful
under Title IX and disproved by the surge in the numbers of women participating irsgpmats
t he s éenacmert'e 6 s

Finally, according to Ms. Samuels, the 2005 Additional Clarificapoovidedinadequate

oversight bythe U.S Department of Educatiomvhichshe clainedtendedto assume

compliance. Apparently, thisasevidenced by theatt thatit hadno mechanism in place for

OCR to assess a schaotlaim ithaddone enough to ensure the Model Survey was delivered to
a sufficient number of students and the response rate was ad&duodter view, the

presumption of complianagasan nadequate response by an agency with a responsibility to
enforce the law and to ensuhatall studentdhradequal opportunity to participate in sports and
freely exercise their civil right$*

8 bid., p.47.
O bid., pp.47i 48.
1bid., p.48.
1bid., p.48.
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1% pid., p.50.



14 Title IX Athletics: Accommodating Interests and Abilities

Judith M. Sweet

Ms. Judith Sweet said sixasprobably the onlypanelist with experienda campus athletics
before and after the passage of Title IX, wishksaidresulted in improved opportunities for
women in sport¥? She stated sheadobserved the commitment thie NCAA and universities
as theysoughtto promoe equity as well as the resulting advances in campus and NCAA
programs?® According to her, disparity in opportunities and support for woreerained
significant and the goals of Title IXverefar from realized®

Ms. Sweet said t he tNeAN disgresifientblydes Brangreviewdzd mmi
and rejected the 2005 Additional Clarification as a means for assessing interest and Title IX
compliancé?® TheU.S. Department of Educatién$996 Clarification, according to Ms. Sweet,
indicatedthat surveysverebut one of several approaches an institution must use to evaluate
womeno6s i nt enrthe ather hand, she patikr 2008 Additional Clarification
permittedan electronic survey to be the sole megsuhich she claimed appeareohtrived to
show that femalewerenot interested in participatidf.She charged that tisairvey
methodologypermittedinstitutional manipulation to prowvelack of interest ow 0 me pag*'$

and areview of data collected under the Equity in Athletics Disclosur&Atiowedhatnot all
institutionswerecommitted to equal opportunity and Title IX compliaf€e.

102 Judith Sweet, Testimony before the U.S. Commission on Civil Rights, briefing on Title IX Athletics:
Accommodating Interests and Abilities, Washington, DC, May 11, 2007, transcript,ifyd., §0ereaftecited
asSweet Testimony, Briefing Trangpt).

193bid, pp. 5152.
194 bid., p. 52.

1%5pid., p. 52. The executive committee is made up of university presidents and chancellors representing
NCAA6s three divisions.

18 |bid., p. 52. Ms. Sweet said the executive committee and President Brand, fgllewiew and rejection of
the 2005 Additional Clarification, outlined its flaws in a letter to Secretary of Education, Margaret Spellings,
and in a resolution to the NCAA membership..8seet submitted both documents to the commission as part
of the briefng record.

17 bid., pp. 52 53.
1% pid., p. 53.

199 5eeThe Equity in Athletics Disclosure Act, Pub. L. 1882, 108 Stat. 3518 (codified at 20 U.S.C. §1092
(2009).TheDepart ment of Education stated that, tofindkee Equi ty |
prospective students aware of a school ds commitment to
and women students. Any-aalucational institution of higher education that participates in a federal student aid

program must prepare &RADA report by October 15 [of each year]. Institutions must also report data to the

U.S. Department of Education via this [mandatory] online survey. The data are then migrated to the Office of
Postsecondary Educati onds p wfictucation \Ofite ofPostsecondaryThe U. S. D
Education, Equity in Athletics Disclosure Act (EADA) Survey, http://surveys.ope.ed.gov/athletics/ (accessed
Jan. 16, 2009)

10 sweet Testimony, Briefing Transcrigt. 53.According to Ms. Sweet, 35 years after Tiked s passage,
women still only receive 43 percent of athletics participating opportunities, 38 percent of operating budgets, and 33
percent of recruiting budgets. She added that iniZIli%, female high school athletes numbered three million and
NCAA collegiate female athletes, 180,000; sketedthat the size of the high school pool suggests that there would

be a larger number of participants if more collegiate level opportunities were available.
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The 2005 Additional Clarification, according to Ms. Sweet, glsgenoncompliant institutions
an easy way to claim compliance wRhong Threghrough use foan electronic survey that
interpretechonresponse as an indication of a lack of intéfeghis, she saidyasits greatest
weakness)? adding that an NCAA study concluded the survey methdii not meet accepted
professional standards for assessing @stét' Sheadded thaspam filters ofteflock emails'*®
and students have reportashsistently thathey rarely respond to dime surveys:!® According
to her, the NCAA leadership and membership strongly sugxbiie 1996 Clarification and
urgad the withdawal of the 2005 Additional ClarificatidfY.

Ms. Sweet further stated that the 2005 Additional Clarificagiaoredthe fact that institutions
recruit athletics teams from regional or national pools of high school and community college
students?® Surveyng an existing student population to ascertain interest, sheekaiithated

the input of students who potentially would have attended that university had their preferred
sport been sponsorédCollege presidents, chancelloasd athletics administramrshe stated,
agreel thatthe 2005 Additional Guidanagascontrary to the original intent of Title IX because
a survey alone cannot assess intaastprehensively?’ She added that tihdodel Surveywas
cumbersome, confusipgnd unprecedented in lengtietail and method of disseminatié.

Very few universities or colleges, according to her, have acknowledged using the Model
Survey.? She observed that of the campuses OCR reviewed prior to 2005, diesdhods
usedProng Thre¢o achieve Title IX compliance, thus suggesting thhe prior guidance on
Prong Threavasworkable!*

Ms. Sweet stated most university presidents, chancadlodsathletics administrators believe
the 2005 Additional Clarification inappropriately made it easier to complyhtnIX, and
wasnot truly in compliance with the spirit and intent of the iWhe intent of the threpart
test, she saidyasto provide flexibility to institutions in meeting Title IX goals, not make one
particular prong a means for easier compliaficghe pointed out that the OGR2005

"bid., p. 54.
121pid., p.55.

"31pid,, p.55. Therepof r om t he study is AGNCAA Data Analysis Rese
Title I X Clarification, 0 NCAA Data Analysis Research
Commission along with her written statement. The Research Network includeshdseattymembers from

around the nation.
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Additional Clarificationacknowledgedhe Model Surveynarrowedhe scope for analysis of
interests and abilities®

David F. Black

Mr. David Black stated that public discussion of Title IX, sucthebriefing, broughtfocus to
issues pertaining to various aspects of the lawcantiifurther complianc&’ He said Congress
enacted Title IX to eliminate sex discriminatiorfederally funded education programs and
activities, includinghe classroom, class offeringspgloyment undesuchan education
program or activity, and all extracurricular activitiaad in 1974exteneédcoverage to
athletics program$?® As aresult of Title IX, he stated, more women than evere
participating in sports and attending and exuglin college and graduate progratti$ie said
discriminationcontinuedo occur inaccess to educational programiassroonactivities and
athletic opportunities nationwid®& TheU.S. Department of Educatiohe saidyorked
diligently to address compids of Title IX violations in all aregs' andprovided technical
assistance and tools to institutiagaselp thendeterminecompliancewith the law'** The 2005
Additional Clarification he saidfurtheredthat missiori*

Mr. Black acknowledged a n e toncerhssaliouhe 2005 Additional Clarificatiomweakening

protections for female athletes, lolgscribed them asmisunderstanding of the polit§He

said the 2005 Additional Clarificatiatid not establish new substantive standards under Title

IX, but insteadprovideds c hool s wi t h f ur lorgestablighediattlletioo c e of OCF
policies and practicé$. According to him,th®e par t ment 6s 1979 intercol |
policy interpretation established a thyegat test for OCRo use in determining post

secondary institutionsereproviding nondiscriminatory athletic opportunities to their male and

female athlete¥® It identifiedthreemethods of legal compliance and alloveetiools to choose

any one of therfreely, he said® Under part three dhat test, OCR permittesthools to

demonstrate compliance by showing that they were accommodating the athletic interests and

abilities of their male and female studefits.

1281hid., pp.57i 58.

27 David Black, Testimony before the U.S. Commission on Civil Rights, briefing on Title IX Athletics:
Accommodating Interests and Abilities, Washington, DC, May 11, 2007, transcript, p. 59, (heitaitas
Black Testimony, Briefing Transcript).
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Mr. Black stated that for a number of years, schools have elected to use ateletst in
surveys:* According to him, the Model Survey, U&iGuide, and the 2005 Additional
Clarificatonwereb ased on findings from statite2002cal an
that employed athletic interest surveys under the-{haeetest° He said that the National
Center for Education Statistics (NCE&Yaluated 130 of OGR casegwo-thirds of which

used part three to comply with the thymat test’* More than half of those that chose part three
used interest surveyshich he claimed we flawed, because they relied on a limited pool of
studentghatresulted in a very low response rdtd he Department issued the Model Survey
and Usets Guide to address these flawsich he said gave schools a practical tool for
assessingtudent intezst'* but added that the survey could only be us&dvasadministered

in a manner consistent witiCESrecommendations in the UgeiGuide'** According to Mr.
Black, the 2005 Additional Clarification promadteompliance with Title IX by first clarifying

the obligations of schools under the thpaet test (a commitment OCR made in the 1996
Clarification and the 2003 Dear Colleague lettany then by making it easier for them to
assestheir owncompliance with part three adéterminehow theycouldbring themselves into
compliancé?®

1391bid., p.62.
1401pid., p. 62.
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Discussion

Administration of the Model Survey, Its Use and Response Rate

Commissioner Kirsanowommented oiMr. Coheris remark thaadministering the Model

Survey requirednore than a simple-mail solicitationand Ms.Same | 6 s and Ms. Sweet
disagreement with that stateméMr. Cohen replied that sending amail alonewasnot

permissible under the 2005 Additional Clarificattoh.school may initially distribute the

Model Survey using-enail, hesaid but ithad to ftlow up on itas well® Whatwas considered
Asufficientd fhel assubjective anépkn to debateCommissioner

Kirsanow then asked whethenderProng Thregsurveysweresent to the entire student body

or to the underrepresented S&r. Cohen replied that the 2005 Additional Clarification

allowedtwo alternatives; the first and recommended metiashdministration of the Model

Survey to the entire student bodshereaghe secondhvolvedsurveying all members of the
underrepresenteskx® In response t€ommissioneKi r sanowds i nquiry into s
with respect to administering the Model Survey, Mr. Cohen sarbkaot aware of any school
thathademployed an-enail methodology, butvasfamiliar with mandatory response theds’

For exampleif a schoolchoseto administer the Model Survey as part of its application process,

every student musespondr purposefullybypass he survey, i n which case
would be interpreted as showiadack of interest, he reanked® Under the requirements of

OCR, he saiga nonrespons@asconsidered as suanly if all studentdhadbeen given easy

access to respond to the census, its pulipadieeen explainedlearly, andthe students had

been informed that the school tehbhonresponses asindication of lack of interest in sports

participatior?®

Ms. Samuels said a report prepared by the National Coalition for Women and Girls in
Educatiorf includedstatistical and methodological analyses of the perceived flaws of the 200
Additional Clarification survey methodologyShe added thadbhe mandatory approatiad
statistical problems.While the 2005 Additional Clarificatiocalledfor schools to ensure a
reasonable response ratke claimedt failedto provide guidance orolw thiswasto be done, a

1U.S. Commission on Civil Rights, briefiran Title IX Athletics:Accommodating Interests and Abilities
Washington, DC, May 11, 2007, transcripereaftercited asTitle IX Athletics, Briefing Transcript), pp. 64
65.

% Title 1X Athletics, Briefing Transcript, p5.
% Ibid., p.65.

*Ibid., p.65.

® |bid., p.66.

® Ibid., p.66.

" Ibid., p.66.

8 Ibid., pp. 66 67.

° Ibid., p.67.

10 Seehttp://www.womenssportsfoundation.org/Content/Artifllesues/Equitissues/N/NCWGECoallition
Reporton-Title-1X.aspx (accessed Feb. 26, 2009).
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pointalsomade byMr. Cohenif the survey was administered via emiashe further said the
2005 Additional Clarificatioomadeno provision fotOCRoversight or monitoring to evaluate
whether schoolkadengaged in a sufficienffert to ensure that students respéhd.

Ms. Sweet reported siadonce asked a group of 200 undergraduate students if they had ever
responded to anmail surveyand none replied affirmatively She askedsimilarly, a group of

50 graduate studen®nly a marketing studestid shéhadresponded tasurvey, because, Ms.
Sweet explained, the student understood the importance of stivsysSweet observed that
based on the responses of these students, one would have to conclude that they hast no intere
in participating in athletics, yet they are all currently involved in spofts for institutional use

of theModel Survey, she said that one institution modified determinghe types of sports

that might be added to its program in the futurefmateasure intereStShe saidhis

institution found it cumbersomandthatevena cash incentivéailed to attain more thaa 25
percent response rateaCommissioner Kirsanow then asked if the sumwagonly a minimal

means to gauge interest and wkeeth universityvasprohibited from using other measufes.

Ms. Sweet said if an institutiamascommitted to complying with Title IXully, thenit would

use a variety of approaches to determine interest, ibutaEseeking an easy way to meet

Prong Thee then the surveyasthe answersince the 2005 Additional Clarificationandated

no further effort!

Mr. Black said thédepartment examined the handbooks of several universitiefismoyered
that moshadpolicieson emailed communications with stants For example, he stated,
Purdue University, University of Texas, Syracuse University, and New York University
informedstudents that-enail wasa presumed mode of communication and thegeexpected
to read then® He also clarified that themail urvey or notice of the survayasnot from
OCR, butwas sent as an officiatraail fromthe university* He added thatiniversities alstnad
e-mail policies regarding sparBtanford Universityfor examplewas capable of turning off
spam filtes to ensurghatstudents would receiwficial university emails* Commissioner
Yaki saidthat cell phone text message alerts were more popular with students and more
effective than emailsat informing thepublic®
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According to Mr. Black, the preferred methodatdiminister the Model Surveyasin

conjunction with a mandatory event, such as class registfaiibe.use of @nail wasan

option, he said, but only if the institutiéollowedt he st ri ct guicdidece 1 n OCR
namely:1) the schootonductedacensus, 2) studentgeren ot i fi ed of the survey:
studentsvereinformed that nonresponseuld bedeemedas a lack of interest response on

their part, and 4) the schaoladeareasonable effort to follow upuch asan additional official

e-mail or contacting students winadnot responded.Mr. Cohen drew attention to an

important point in the 2005 Additional Clarification that, according to hiagoften

overlookedriSchools may either require students to complete the census or prowidashe

in a context in which most students will complet&dtie stated, in light of this, wasincorrect

to assume that schoalsuld properly administer the Model Survey by sending a singhaig®

He addedhat OCRwould not defer to an institutioifiit hadnot administezdthe email survey

in @ manner in which most students would resgbnd.

Mr . Bl ack disputed the assertion that OCR woul
administered the Model Survey. He clarified that, if the schoold-aise of the Survey as a

defense to a Title IX complaint investigation, OCR would still investigate to see if the school

admini stered the sur ve y*HeumherdlasfiedownattheiModeh t he Us
Survey measured, saying that it dimt measure the exteafwo me n 6 s insports,er e s t

whether they continulto be interested in sports, or evetheir degree of interestas

comparable tthem e n*6The Model Survey, he stateslasa way of identifyingemale

student interesh additioral athleticopportunitiesand that email was a direct way of

ascertaining student interest in athletic participatiéior example, it takes 25 students to make

up a softball teanrand the purpose of the Model Survey is to identify those 25 studenta&/ho

interested in softball, he s&fdlhe response rate may be two perchatexplainedyut if the

responses are from the 25 students interested in softball, the institution is now eligible to add the

sport and assess tladility of the interested studis® Vice Chair Thernstrom asked if there

hadbeen a serious problem with the response’¥ds. Samuels responded that no mechanism

existedto systematically assess which schools or whether any sete@ssing the Model

Survey?” She said researcovedthat responses teraail surveysvereextremely low?®

ChaimanReynol ds pointed out \asmtnptedicengt@eo mmi ssi ond s
problems that could unfold in the future, but the pattern of the data, given that the Model Survey
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wasa new aproach and the NCAAadurged colleges not to us€iice Chair Thernstrom
expressed conceaboutthe lack of hard data on response rates to the Model Survey, aside from
the anecdotal evidence Ms. Samuels was prepared to share with the Contfnission.

With regard to Ms. Samuel s6 comment on a | ack
when institutions receivfederal fundsthe U.S. Department of Educatiarequiredthem to

sign an assurance of compliance with federal civil rights, lsetiding Title 1X, although itdid

not seeknformation on how they plaredto conform?* He pointed out that the flexibility in the
threepart tesiallowedan institution tacomplyunderProng Oneat one time poinand seek
compliance unddProng Thregwith its d@tendant need to assess interasanothetime point
(e.g.,when enroliment change® As such, he saiiinposinga reporting requirement on schools

was difficult®® He addedhat schools have expressed interest in surveys genaralin the
past,OCRhas mandated their use to monitor unmet interest in light of violahomsevery it

did not require use of the Model Survey and, to his knowledge, no institutions subjected to OCR
investigatiorhademployed it*

Chairman Reynolds asked if OCR couldinqgue about an institutionods
during a compliance reviet¥Mr. Black replied thaif OCR chose a representative group of
institutions thenit couldinfer aresponse rai¢o the extent these schools difige Model

Survey to seek compliaa undeProng Threé® He reported thaine school had response rate
to a survey other than the Model Sureéywo percentandwasstill required to add a teath.

Mr. Cohen added that response ratesedependent on the method of administratemd wa
unaware of any school thaadfielded the Model Survey viamail, although he knew of
instances in which theandatory responsaethodology was employétiAccording to him,

one schoothatadministered the Model Survaga mandatoryart of itsapplication process
attained a response rate of 100 pertdi also said schoolsereawareof problems using-e
mail to administer the Model Surveyndtried toavoid that methotiecause it made them
vulnerableto attack based simply on their good faith éffdo comply with the law’.He
describedh school that used a survey to determine athletic interest, and an advocadiaroup
announced its intention to make the situatiditigation test case on the Model Suryeyen
thoughit had not been used inathinstancé' He charged thahe advocacy group attacked the
school even though litad attempted to comply with the law using a legal method, decided to
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add a womenbés team, and s ou grdgarotsochmatickba n c e
said,motivated schools to concedieir compliance efforts.

Surveys and Compliance under Prong Three

Commissioner Braceras said her questiwagemore policyoriented than those previously
addressed andasked Ms. Samuels whether her objectisasespecific b the Model Survey

or to the use of surveys under the third promgs. Samuels replied that sise testifiedsurveys
wereinherently unreliable as the only means to evalsiatigcient athletic interesiecause they
tenccdt 0 measur e wo megatdsport¥d Coronkissianér Bracergsgmressed
concerrthatMs. Samuels would be satisfiedly with near or full proportionality’ but Ms.
Samuels replied that thenerethree independent means to comply with Title IX, one of which
wasProng Threé&® The 1996 Clarificationshe saidset forth the appropriate and lawful
standards under Title Dand surveysverepermissible as one of several measures for assessing
if schoolswereproviding adequatdair, and equal opportunities to wom&isheaddedshe

would not findfault if a schoolcompliedwith Prong Threainder the 1996 Clarificaticii.

ChairmanReynolds asked if the Model Survey could be modified without having it return to the
exact approach of the 1996 Clarification, which did not offer guidemsehool

administrators! According to Ms. Samuelsbauttwo-thirds of the schoolimvestigated by
OCRcomplied withProng Threeinder the 1996 Clarification, andavasmisguided to suggest

the 1996 Clarification did not provide adequate guid&Cemmissioner Braceras then asked

Ms. Samuels if ascertaining interest and abiliasan appropriate method of proving

compliance with Title IX? She said itvas as long asssessmentasdone in compliance with

the 1996 Clarification and providéor the ful accommodation of the interests of the
underrepresented s&x.

thro

Commi ssioner Heriot asked Ms. SamuePran@ t hought

Three®® Ms. Samuels repliethatthe 1996 Clarification providka very detailed road map;
schools, fo examplecouldconduct surveys, but should also consult their coaches and
administrators, consider tiggh schookports played in their recruiting aread consider
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requests from their female studetitS€ommissioner Braceras asked Ms. Samuels whshiger
would be satisfied jfafter following the road magchools discovedthat only 43 percent of
athletic opportunitiesrereprovided to womereven thoughvomencomprised0 percent of

the enrollment! Ms. Samuels said she would be satisfied, but doluthat every effort would
have beemade to follow the road map because of widespread noncompliance with the law.

Ms. Gavora said that the U.S. Department of Educati@nsansmittal letter accompanying the
1996 Clarification, the then assistant seary for civil rights indicated proportionalityasa

safe harbor for schools seeking compliati@he observed that in the process of conducting
research for a book, she reviewed the claim thattivds oftheschooldnvestigated by OCR
choseProng Theeto comply with the law® She stated that she fouasbut64 percent of
schoolsunder OCR compliance review employebng Thregbut the investigations invariably

end

ed

wi t h

agreements

requiring

t he

teans!* This, she claimed, resulted in a move further toward proportioffality.

Mr. Black sought to clarify several poiritsAccording to him, the 1979 policy, which

addi ti

underwent formal notice and comment under the Administrative Proceduregadhe

controling factor, but still allowednstitutions to choosgeely nondiscriminatory methods by
r SWith cespecttostite 1996 h |l et i c
Clarification, he said the department solicited feedback from instisubiat did not subject it to

wh i

formal notice and commefitWith respect to theft-r e f e r e ntcheidr disdawof i gur e,

c h

t o

det er mi

ne

t hei

OCR reviewed cases not in compliance with proportionalitg found twethirds of them
chose to comply with Title IX using part thrééle added that Title IXequiresschoos to
provide equal opportunity for admitted or enrolled studénts.

Commissioner Braceras repeated her concerns over whether anything less than full
proportionality necessarily indicates discrimination in the promisif athletic participation
opportunities (panelists had mentioned that 43 percent of college athletics participants are
women, while women comprise 60 percent of the student body). She cited the example of the
University of Massachusetts, which is woikin t o
meet growing female interest in the sport. Commissioner Braceras stated that the absence of

% |bid.,
7 Ibid.,
%8 |bid.,
% bid.,
0 bid.,
" bid.,
21bid.,
" bid.,
1bid.,
S |bid.,
8 |bid.,
bid.,

p.88.
p.88.
p.88.
p.89.
p.89.
p.90.
p. 90.
p.92.
p.92.
p.92.
p. 93.
p.93.

establ

s h

a

womenos

on

b



24 Title IX Athletics: Accommodating Interests and Abilities

such a program now is not evidence of discrimination, but is instead reflecting of interest in the
sport percolatingip from the high school levél.

Commissioner Kirsanow observed tRabng Thregeferences a survey with respect to interest

and ability. He asked Mr. Cohen whether coaches or survey respondents assess ability. Mr.

Cohen responded that while the survegsasspondents to identify their own ability, the school

is required to assess ability after thera requisite demonstration of interédte additional
clarification presents a number of dif°fferent w
Commissioner Kirsanow then asked if, in the event that the Model Survey indicates an increase

in mendés interest in sports or an increase in
school has ever added mends twufpPongleeopyr ogr ams. N
requires meeting the interest of the underrepresented sex. Mr. Cohen added that once a school

reaches compliance with any prong under the policy guidance it is free to add sports for either

sex® Commissioner Taylor expressed douhtt a school would do this, since a school could

preclude an OCR investigation completely by resortifgrtmg Ondproportionality)*

Opposing Views on the 2005 Additional Clarification and Proportionality

Commissioner Yaki asked the panelists to expldiy therevasa perceptiothatthe
administration of Title IXrequiredclarification when in fact a 2001 Government
Accountability Office studyGAO)®* found the law did not reallyavean impact on mes
programs?® He also asked Ms. Samuels and Ms. &ue identify the issue to which the
briefing panelvasseeking resolutiarsince datalid notsuggest hat Ti tl e | X60s bene-
young women and girlsame at the expense of nféMs. Samuels replied that existing data
showed thaibopportunities foboth men and womehadgrown since Title IX® She said a report
updating data in a 2063AO studywould be released in Jur@072° Somespecificmerts
sportshadsuffered declineshe saidbut Title IX boreno responsibility? According to her,
institutionsconsider a wide range of factors whdatidingwhat sports to offer, including the
popularity of the sport, liability concerns, availability of adequate coaching staff, and, most
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importantly, budget? She said football and ménbasketball consumethrggar t er s of sch
entire budgetfor mers sports and, as a result, little remains for biwgsbd opportuniti€s.

Ms. Gavora saithe NCAA wasthe sole repository of data on intercollegiate sports
participation, which in itselivasproblematic® She steed that for the most paiCAA did not
account for new institutional members when determining sports participation by men and
women®* When theGAO factored that intdts analysisMs. Gavora saiit found a 12 percent
decrease in opportunities for mearfr the late 1980s to the mi®90s’> She reported that the

Coll ege Sports Council recently found cl ear
for new membershighough she saishe was not implying thisasall due to Title X%
Currenty, §#e said, only 17 mend6s coll egiate gymnas

opportunities for men and sports opportunities for male minority athletes were declining
precipitously, and football accounted for only 11 percent of NCAA téams.

CommissionerYak asked Ms. Sweet to explain the NCA/
Clarification and rejection of the 2005 Additional Clarificati®Ms. Sweet reiterated that the
formerwasa comprehensive approach to assessing interest and ability, whereas the 2005
Additional Clarificationallowedan institution to survetheexisting student population to
evaluate interest using a flawed metffdg@lecruitment, she saidiasan important aspect of
intercollegiate athletics andvitasinsufficient to consider only studentseddy on campus.

Mr. Black countered thakcruitmentwvasa separate isspyand an institutiomadan obligation

to meet the needs of itsirrentstudents$® The Model Survey, according to hiogpturedmany

of the factors of the 1996 Clarification, whieguired among others, examination of national
trends in sport¥.It did this by obligating institutions to ascertain student interest in every single
sport recognized by major athletic associations, heS&ie. addedhatit capturedhe opinions

of coades and athletic directors as well because they have the authority to add sports to the

8 |bid., p.99.
8 |bid., pp.99i 100.Commissioner Kirsanow iarjected that these same sports were also providingdheeters
of a schoolb6s revenue. Ms. Samuels said data showed t

of these sports, much less provide subsidies for others. Ms. Sweetaetteatthere was difference between
revenueproducing and profiproducing. According to her, recent NCAA research showed that perhaps six out
almost 1,000 schools would actually have a net profit. Commissioner Kirsanow stated that schools make decisions
on where to direct revenue based on a variety of reasons, including the desire to highlight the school, attract alumni
contributions and student applications, and other reasons that are-Inaesebt
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survey:® Mr. Cohen said he agreed with Ms. Sweet thatgan important societal goal to
continue to expand opportunities for women in athlghiasthat the debatabout whether
colleges should monitor outside interests in athletesnot germane to the 2005 Additional
Clarification!®* The lattemproperlytrackedthe law which requires institutions to mebe
interests and abilities teir current and admittediglents, a focuthat had beeim place since
1979, he remarke

Commissioner Yaki asked Ms. Samuels to provide a historical background on the changes to the
threeprong test* Ms. Samuelsesponded thahe U.S. Department of Educatiacreated the
Commission on Opportunity in Athletida 2002. Amajority oft h i s  Zhrcammgsioners
representetiCAA Division I-A schools® According to her, these institutiohadthe most

difficulty complying with Title IX and therefore the greatest incentive inkeaang

standard$” At the end of a series of regional meetings, in which witnesses testifying against

Title IX far outnumbered those supporting it, the Commission on Opportunity in Sports

proposed 22 recommendations, skplained”’ It was her belief tha significant number of

them would have brought damaging changes t®dth@ ar t ment 6 s | ongstanding
policies!®® Prior presidentiadministrationdiad applied these policies and every court that
examined them found them acceptable, she reitefaiae U.S. Department of Education

eventually rejected the recommendationssirahglysupported the prevailing Title IX

standards instead, she staféth July 2003, thé®epartment issued a further clarification

expressly rejecting the recommendations &fidning enforcement of the longstanding policies

and provision of technical assistance, according t&6"HEne 2005 Additional Clarification,

issued on a Friday afternoon without public notice or comment, digeziffictedwith the

De p ar t me nQ@3amnmifmerit, ghe gaith Commissioner Braceras disagreed with Ms.
Samuels that universitiegereattempting to weaken Title I%X? Ms. Samuels replied that
universities offering bi g werefacindfinandal and menés b
constraintsyet wistedto continue running them in the same Wayrhus, she continued, they
wereseeking easier ways to comply with Title IX and demonsthatitheywerealready

satisfyingfully the interests ofvomen students®
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Commissioner Yakaskedwhy theBushAdministrationwasprovidingclarifications and
procedures thatwouktla s e 1 nst i t uwith Tatle IX andyetoveakeh thegprogram,
as advocates belied&'® Chairman Reynolds observed that if thiasa method for avoiding a
school 6s add i wame ro hasa goa @easThe 2005 Additional
Clarification, he continuedyould augmenthe burden on schools owanei f  w ointexestd s
and ability continud to increasé:® Mr. Black replied that its purposeasto give schools a tool

to identify unmet interest? He agreedwvith Chairman Reynolds, adding that large universities
did not want to use this tool because theyuld find unmet interest’ Ms. Gavora said the
requrement o add womends twaafonsdwas f reasofomibetcurremmliias r e s t
toward proportionality?* Ms. Samuels argued that schools already in compliance Bruolegy
One(proportionality) did not need to add teapandProng Thre&ameinto play only when
theyhadnot met substantial proportionality, were unable to show a continuing pattern of
adding teams for the underrepresented?®ex.

Chairman Reynolds said he would like to use a diffgpergpectivé o0 di scuss a scho
of prongs one, two, or thré8 As an administrator, he said, ttssue s the likelihood of

incurring additional transaction co$tsProng Ongehe saidprovideda way of complying with

the law without incurringnanytransactional costsince an institutiolmadno further

requirement on attaining substantial proportionatftizrongsTwo andThreearemore

expensive approaches because athletic directors need legal advice to determine Vilage they
satisfied the law?° Vice Chair Thernstrom said thifieincentives to institute policies that
ensure proportionalitgre enormou8’ Ms. Samuels replied that an institutisatisfies equity
when it meetgany one of the three prongs of the thpeet test, as long as the prorgs
appropriately and lawfully applied and interpret&&roportionality, she saithasone way a
schoolcouldshow itwasoffering equality of opportunifyand its elimination would deny

women the opportunity to participate in sports based on the principle that men andwesmen
equally interested in and able to compete in athl&fics.

Commissioner Taylor askeds. Samuels to explain a previous comment, that the status quo
would be frozen iProng Onavaseliminated:* She replied tha®rong Oneassumedvery
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student on campusould have an equal opportunity to play sports, wheReasgsTwo and
Threepresumehat womerhadless than equal opportunify.Therewereways for schools to
satisfy the law when the latter conditiprevailed she said, such as continuing to add teams for
women and being able to demonstrate such a history, or showing thatteapleto satisfy
fully wo me“AGbramissioner8macerastsad, and Commissioner Taylor concurred,
t hat Ms . S a suggedteshvieweslRrgngsT™w® andThree as transitions #rong
One133

Men6és and Womenés I nterest in Participation i

Commi ssioner Braceras challenged Ms. Weemuel soO ¢
equally interested in sporf§ Ms. Samuels said the belief that wonegreless interested in
sportswasa stereotype, impermissible under the law and disproved by¥fdsiisce the
enactment of Title IX, she said, won@sparticipation in sportsadcontinued to gronwand
womenshowedup in large numbers to take advantage of opportunities thiegwere

offered:** Commissioner Braceras argubdttheydid not show up irthe same proportion as
men**¥ Ms. Samuels countered that culture and availability of opportunities in schoolsedmain
geared toward male participatiShChairman Reynolds asked Mr. Colaboutthe availability

of data on the relative interests of boys ginld in athletics* He replied that an institution
couldemploy the Model Survey to gather the empirical evidéfidds. Gavorasaidthat as part

of a consentlecreewith the National Organization for Women, the University of California
system surveyed itsiember institutions and found that among students indicating interest in
athletics, 60 percent were men and 40 percent
survey of students takingpllege entrance examinations (i.e., the Preliminary Scholastic
Achievement Test (PSAT) and the Scholastic Achievement Test (SaT@gleda similar
breakdown in percentagwith respect to interest in sports, and that data on participation in
voluntary club sports and intramural sports on campusesesimales outnumberg females
overwhelmingly*** Ms. Samuels said she disagreetiementlythat therevasevidence

showing womenwereless interested in sports than m&mccording to her, survey responses
indicating less interest in sports among woneehower participatiotevels, wereresults of
lingeringlack of exposure and the secexldss status of opportunitiém women'?
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Commi ssioner Heriot took i1issue with some pan
interest in response to a survey was not enougétéordine interest, but rather lack of exposure

to preexisting athletic opportunities. She asked whether this debate on athletic opportunities

could mean thaheU.S. Department of Educatioshould consider issuing regulations on

curricular and other exdcurricular activities where women may be underrepresented, such as
science and mathematics classes. Ms. Samuels responded that athleiticeibecause it &

program that is explicitly and permissibly seegregated in the first instart¢eCommissioer

Heriot countered thabnce we do not take survey respondents at their word, we should logically
extend the reach of the Title £ Intercollegiate Athletics Policy Guidance to any school

activity in which females may be underrepresetted.

Ms. Sweet aid menhadbeen participating in athletics much longer than wottidfor
exampleshe said thahe NCAA celebrated its centennial anniversary in 2006, lalib&an
sponsoring collegiate athletic opportunities for womerofdy 25 years:’ Speaking of her
personal experience, she said desptdove of sports, no opportunities were available in high
school and colleg€® She credited the influence ®itle IX in bringng about moresports
opportunities for womeH? The lawwasrelevant at all levels of edation, she observed, and,
since its passage, dramatic changes in career opportunities for Wwaweenccurrech

medicine and science, although less so in engineétiagor to Title IX,she saidt he nat i on 6 s
campuses hadaut30,000 female athleteday,there are more than 200,00€cause of the
commitments collegemade to provide new opportunities, which young womanm clamoed

to fill. *>*

Impact of Title IX, Sports Elimination, and Worldviews

Vice Chair Thernstrom said the status of women andthewthoughtof themselvesiad

undergone decades of transformative chaauge Title IXwasbut one of many factors

contributing to an enormous increase in women patrticipating in athletics'té8hag. claimed

thatMs. Samuels and Ms. Swewtrboredan imag of women thabelonged more ithe 1950s,

meaning women haalneed for Title IX tawonfirmtheir potential as athleté¥Ms. Gavora said
thatwomero n t ccagpysésst completely empowered compared to previous generations,
werefully aware of theimajority status, and questiedithe need for Title I)Xbelieving that it

hurtmale colleagues when schools eliminared n 6 s s ports tbdlevarthetess, c o mp |
Ms. Gavora added that Title IX remaghnecessary’
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Ms. Sweet reiterated theblleges ad universitesmade he deci si ons to el i mi n:
opportunitiesdespite the fact thditle IX hasno such requiremeandthe NCAA opposé
suchmove$®*Commi ssi oner Heri ot respondedwashat to cl
not due to TitleX wasdisingenuous given the limitation of institutional funds and the need to

achieve proportionality, whiclvasperceived as the safe harliar schools®’ Ms. Sweet

respondedhat institutiondhada r equi r ement t o provist#®e equi ty, r
Commissioner Braceras asked how institutiomgdfind the funds to ensure equity without

eliminating some opportunities for m&hMs. Sweet replied that an institution with which she

was once affiliated had 23 sports, but did not drop any despéeatgears of budget cuts

because of a deliberate choice to allocate resources difféféRthery institution, she

indicated had similar opportunitiedut some choosesteadto put more resources into a

select number of sports.

Commissioner Kirsanw saidthat a GAO repot¥ showed schools eliminated various types and

numbers of mendés teams; 170 wrestling teams, 9
teams, and various numbers of swim and football teams. He asked if evideresilexistitle
IX hadsomeimpacb n el i mi nat i pandifedhoolmaimiiated femala teesns

during the period t ks Gavdiagepliaetmbosgoihgeareadstal we r e c u
evidence put the blame on Title XShe and Commissioner Braceras bosipoaded that

schools have eliminated female tedffbls. Sweet said in regard to gymnastgs)ools

el imnated 60 menods inaermsnpaiafl 80 womenbds teams

Commissioner Braceras posed a hypothetical question to Ms.: $weatgiven yearthe

Coll ege Boardé6és survey of PSAT and SAT test t a
womenexpressed aimterest in sports, why would a school not be in compliance if its sports

participation rate mirrored the finding?Ms. Sweet responded thairveys as sole measures of
interestfrozepast bi as agai nst wdtShesaicbsmanpyhightschaoiapdat i on |
college studentsadinformed her that if thelgadnot seen females participating in sports, they

would not have known they coutlib soas well a point just as relevant to elementary school
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students®® Interest in sportavasthus influenced by what orsaw she observed?

Commi ssioner Br acer asuggestettt addartaining theecartei s r es p o
interest and ability oftadents at not only the college leMalit also those in the pipeline (PSAT

and SAT test takersyasinsufficient to satisfy her sociological worldvié®# Commissioner

Yaki disagreed wi t sintefpretation’$s said MseSweeBmeanttear a s 6
surveys in and of themselvegreinherently limited because thayere lookingbackward.” If

one were in an environment in which afié not see young women playing ice hockey, for
example, one woulbde unawaref the possibility.*He added thahdvocate of women d s
opportunities in sportisada strong bias, as would any underrepresented group, to ensure that
opportunities and access to therereavailable!” Thiswasthe promise of Title IX, according

to him!™®

Commissioner Bracerasntrastedwo worldviews onepositedthat elimination of
discriminationwould eventually lead to a 50/50 representatiothe otherassumedhat even
absent discrimination, disparities egidamong different subgroup8.She stated that if both
worldviewscouldnot be brigied, it wouldoeimpossible to determine which type of survey or
prong of the testvasbest for complianc€? Commissioner Yaki said that by creating this
dichotomy, Commissioner Bracetaadsimply highlighted the philosophical difference
between the majdy and minority members of the Commissiéite said hesupportedan
affirmative approach thatsedthe power of the law and government to create a better sti¢iety.
Mr. Cohendistinguishedetweergeneral policy concerns that seekmprove opportunitiefor
women, and the thrgarong test, whiclis a narrower aspect tie law'®* Prong Thredegally
requires schools to meet the interests and abilities of current or admitted students, which is
distinct from such global concerns, he sé&id.

Commissioner Kiranow asked Mr. Cohen to explain the process by whgthutions
determinedbility in a sport® He replied that the Model Survéyludeda question asking
students to selflentify their ability level in a spotut that the school would be required to

%9 bid., pp.158 59.
170bid., p.158.
" bid., p.159.
12 1bid., p.159.
13 bid., p.159.
% bid., pp.159 60.
175 bid., p.160.
7% bid., p.160.
7 bid., p.162.
178 bid., p.162.
bid., p.162.
180 bid., p.162.
181 1bid., pp.162 63.
1821bid., p.164.
183 bid., pp.164i 65.
184 1bid., p.165.
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assess ability following a requisite showing of unmet intéfaSbmmissioner Kirsanothen
asked if any collegdsadincreased mds sports intheface of findings from the Model Survey
thatdemonstragdan increase in mén unmet interest or an incredasatexceededhat of
females'®* Mr. Cohen reminded him th&rong Threavasconcerned with the underrepresented
sex*®” He continued that when a schain compliance with Title IXunder anyprong it is free
toaddme n 6 s o rspors’iti @ sclioshddedw 0 me n 6 sor demoastratesl a lack
unmet interedby female students or otherwisached point where the women on campus
werereceiving adequate opportunities under the law, then Wesan opportunity to add
mends®sport.

185 |bid., pp.165 66.
1% bid., p.166.
87 bid., p.167.
188 bid., p.167.
19 bid., p.167.
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May 8, 2007

Mr. Kenneth L. Marcus

Staff Director

U.S. Commission on Civil Rights
624 Ninth Street, NW

Washington, DC 20425

U.s. (.ommmon on Cwnl Rnghts -
Dear Mr. Marcus:
This letter is written in response to your May 4, 2007 letter regarding the upcoming US.

Commission on Civil Rights briefing on “Title IX Athletics: Accommodating Interests and
Abilities.” In your letter, you asked me 1o comment in writing on five specific issues.
Furthermore, you requested my comments by May 8, so that they may be reviewed by the
Commissioners prior to the May 11 briefing.

Due 10 the short timeframe for comment, my statements herein will be brief. Further
information responsive to your letter may be found in the article that John J. Almond and |
coauthored in The Vanderbilt Journal of Entertainment and Technology Law: Navigating into the

8 Vand. J. Ent. & Tech. L. 1 (2005).

1 look forward 10 expanding upon these comments during the May 11 briefing.
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Question No. 1: According to the Department of Education’s {DOE’s) March 17,

2005 guidance, if a college or university chooses prong three of the three-part test,

it will be found to be in compliance with Title IX “unless there exists a sport(s)

for the underrepresented sex for which all three of these conditions are met: (1)

unmet interest sufficient to sustain a varsity team in the sport(s); (2) sufficient

ability to sustain an intercollegiate team in the sport(s); and (3) reasonable
expectation of intercollegiate competition for a team in the sport(s) within the
school's normal competitive region.” The DOE guidance includes a Model

Survey to measure student interests and abilities in intercollegiate varsity

athletics. Please comment on strengths and weaknesses of DOE’s new guidance,

including those of the Mode! Survey.

The Additional Clarification provides a better-defined and more objective road map to
compliance under Prong Three, as compared to prior guidance.

Its primary feature is a “Model Survey” that is designed to help schools measure the
interest component of Prong Three’s test. Historically, schools used a wide variety of surveys to
attempt to measure the interests of their students. In 2003, pursuant to the OCR's Further
Clarification and following the nationwide study of Title IX by the Secretary of Education’s
Commission on Opportunities in Athletics, the OCR commissioned expert statisticians at the
NCES and the NISS to study the various survey mechanisms that schools had submitted to the
OCR between 1992 and 2002 in support of their efforts at Prong Three compliance. As a result
of this analysis, the statisticians designed a streamlined “Model Survey™ based on the best
practices and collective learning of the various schools over a decade of Title IX enforcement.
At a minimum, the Model Survey is a helpful addition to the Title IX landscape as it is a better
tool than the patchwork of surveys that schools had been using.

Furthermore, with the Model Survey as its centerpiece, the Additional Clarification

reorganizes and focuses the OCR’s pre-existing and vague Prong Three guidance to create a
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concise and practical road map to compliance with each element of Prong Three. Most notably,
the OCR provides specific guidance for how schools should administer the Model Survey and
states that, if a school properly follows the OCR’s guidance in administering the Model Survey,
then the OCR will defer to the Survey’s results. Thus, the Model Survey carries a presumption
of accuracy if it is properly administered according to the OCR’s dictates.

The Additional Clarification also provides a straightforward, mathematical method for
measuring Model Survey results — a new objective component for measuring compliance under
Prong Three.

Of course, the Additional Clarification provides that schools retain flexibility in the ways
that they can comply with Title [X. Thus, schools are free to continue to monitor other
indications of interest for purposes of demonstrating Prong Three compliance. The Additional
Clarification also provides guidance in this regard, outlining requirements for alternative survey
mechanisms.

Conducting the Model Survey is the first, and potentially dispositive, step under the
OCR’s recommended approach to Prong Three compliance. If the Model Survey, or another
interest-measuring mechanism, demonstrates that requisite interest exists, the Additional
Clarification then provides further guidance on the assessment process that must take place to
gauge whether there is sufficient ability to sustain an intercollegiate team in that sport.

Finally, the Additional Clarification clarifies a few issues of Title [X enforcement. For

example, although the burden of proof in an OCR investigation has always been on the OCR, the
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OCR's prior guidance led to some confusion. See 8 Vand. J. Ent. & Tech. L. at 33 ns.134-135.
That issue has now properly been put to rest.

For further information about the strengths of the Additional Clarification, | refer you to
our article.

The Additional Clarification, however, is not without its weaknesses.

Much of the public criticism of the Additional Clarification relates to the fact that it
permits the Model Survey to be distributed via email. Much of this criticism is unfounded when
viewed in light of the OCR’s requirements for Survey administration, but it nonetheless reflects
an area of the Additional Clarification that could be improved upon.

The Additional Clarification requires that the Model Survey be administered “in a
manner that is designed to generate high response rates,” Additional Clarification at 7. The
Additional Clarification then provides two examples of Model Survey distribution methods that
are designed to generate high response rates, First, the OCR suggests that the Model Survey be
administered in a way that requires all students to respond to it, such as by incorporating it into
the mandatory class registration process. Second, the Additional Clarification also
acknowledges that a school may administer the Model Survey to its students by “send[ing] an
email to the entire target population that includes a link to the Model Survey.” Id. If this email
method is used, however, the OCR requires that “the school [have] accurate email addresses,
[that] students have access to email, and [that] the school [take] reasonable steps to follow-up
with students who do not respond.” Id. If a school fails to take reasonable follow-up steps, its

Model Survey results will not be deemed reliable by the OCR. Furthermore, the OCR will
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assume that nonresponses to the Model Survey are indicative of a lack of interest only “if all
students have been given an easy opportunity to respond to the census, the purpose of the census
has been made clear, and students have been informed that the school will take nonresponse as
an indication of lack of interest.” Id. at 6.

Although the follow-up requirements associated with an email distribution of the Model
Survey must be read in the context of the other Additional Clarification safeguards that attempt
to ensure reliability in the Model Survey results, the vagueness of the follow-up requirement has
contributed to the criticism of the Additional Clarification. Although the OCR strives to allow
schools flexibility in the administration of their Title IX programs, this is an area where more
specific guidance might have been appropriate. Alternatively, it may be advisable for a school to
employ a mandatory-response method of administration, rather than employing the email
distribution method, so as to avoid this criticism.

Another criticism of the Additional Clarification is that it allows for Model Survey results
to be dispositive with respect to the measurement of unmet interest. Although the Additional
Clarification does not call for ignoring other indications of interest, that is how some have
construed the Additional Clanification, The OCR’s premise, however, seems to be thata
properly-administered Survey that gencrates a high response rate will necessarily pick up most
other potential indications of interest on campus. This seems to be a reasonable premise if the
Survey indeed is properly administered and generates a high response rate. Nonetheless, the
OCR may have been able to avoid much of this criticism if it had encouraged the consideration

of other indications of interest in the Additional Clarification along with the Model Survey.
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Additionally, just as with prior guidance issued by the OCR and others, the Additional
Clarification is vague in some areas. The OCR’s continuing goal is to maintain institutions’
flexibility and control over their athletic programs, but that continucs to lead to some ambiguity
under Prong Three with regards to the sufficiency of certain compliance efforts. See.e.g., 8
Vand. J. Ent. & Tech. L. at 25 n.105 & 26 n.110.

There may be other areas in which the Additional Clarification could be improved, and
some of these are included in our article.

Question No. 2: Some key findings from the Model Survey and the ways in

which (a) OCR and (b) colleges and universities have made used of the survey

data.

Schools have not been publicly disclosing their use of the Model Survey. It appears that
few schools to date have taken advantage of the Model Survey.

That is unfortunate because the OCR’s new guidance may help a number of schools with
their compliance efforts, As of the 2004-2005 school year, less than 15% of the Division I-A
schools could objectively demonstrate their compliance with Title IX, according to Chronicle of

Higher Education rescarch,' Furthermore, approximately two-thirds of the schools investigated

by the OCR between 1992 and 2002 attempted to rely on Prong Three for their compliance

! This statistic is measured by strict proportionality. Only 17 of 120 schools investigated by the Chronicle for the
2004-2005 school year could show that their ratio of female athletes met or exceeded their ratio of women within the
stsdent body. Once schools strive to achieve substantial proportionality — which is permitted under the law — they
move into a more subjective area of compliance. Furthermore, compliance with Prong Two and Prong Three is
entirely subjective under pre-2005 guidance, The foregoing is not meant to suggest that any schools are not in
compliance with Title IX, but is merely intended to highlight the absence of demonstrable evidence available to
schools under most methods for compliance with Title IX. Without the legal protection of a measurable Prong One
safe harbor, such schools are exposed to the pessibility of OCR investigations and litigation as to their subjective
compliance efforts ~ with no guarantee that even their good faith attempts at compliance would be considered
sufficient by OCR investigators or courts. The Additional Clanification provides additional guidance for obtaining
compliance with the law and provides at least one objective measure for demonstrating compliance that the OCR
will presume to be accurate.
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efforts. For schools that are not demonstrably in compliance with Prong One, and especially for
those schools attempting to rely on Prong Three, the Additional Clarification provides guidance
that could help them achieve and demonstrate compliance with Title IX and obtain assurance

from the OCR as to when compliance has been achieved.

Question No. 3: The extent to which each of the three prongs are used by
colleges and universities to demonstrate compliance with Title IX since 1979 dll
the Department of Education’s new guidance of March 17, 2005, and the degree
to which colleges and universities have shifted, if any, to the new guidance since
that date.

According to the data supplied by the OCR to the National Center for Education
Statistics, between 1992 and 2002, the OCR investigated 130 schools for Title IX compliance, of
which only thirty-six schools were able to demonstrate compliance with Prong One and a mere
eight with Prong Two. User’s Guide at 3. Thus, approximately two-thirds of the schools
investigated (86 out of 130) sought to demonstrate their compliance with Title IX under Prong
Three. Id. Of these, approximately three-fourths of the institutions (67 out of 86) did so by
means of a student interest survey, Id.

Further, according to the Chronicle of Higher Education, for the 2004-2005 school year,
less than 15% of the Division [-A schools it investigated (17 out of 120) could demonstrate
compliance with Title IX when measured by strict proportionality.

To my knowledge, colleges and universities have not shified to any significant degree to
the guidance offered in the OCR’s 2005 Additional Clarification, For many of the schools
currently relying on Prong Three, this may not be a wise decision. Such schools must measure

and fully accommodate the athletic interests of the underrepresented gender in any cvent to
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comply with Prong Three. Through the Additional Clarification, such schools were given a
better-defined and more objective method for measuring compliance and reaching a Prong Three
safe harbor — and gaining the OCR's deference that it had, indeed, been reached. Further, for
those schools employing some survey mechanism to measure interest, there seem to be few
reasons not to substitute the Model Survey, which was designed by expert statisticians based on
the best practices and collective lcamning of the various schools over a decade of Title IX
enforcement. Finally, such schools retain the flexibility to implement the Additional
Clarification along side other compliance efforts, such as monitoring the other indicia of student

interest outlined in the 1996 Clarification.

Question No. 4: [f the new guidance has made it easier for colleges and

universities to demonstrate compliance with Title IX compared to prong one and

to prong two and if compliance with Title IX has generally improved over time,

particularly since the new guidance's introduction.

I believe that the Additional Clarification has made it easier for colleges and universitics
to demonstrate compliance with Title IX as compared to Prong Two, which remains entirely
subjective. Although demonstrating compliance with Prong One is more objective and
straightforward, achieving Prong One compliance can be onerous because it often requires the
addition or elimination of teams.

As compared to the pre-2005 guidance on Prong Three, the Additional Clarification has
provided a more demonstrable and objective path to compliance, as discussed above and in our

article. Under the Additional Clarification, schools now have an objective way to demonstrate

their compliance with Prong Three and a roadmap for proving compliance with the other
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components of Prong Three. Although Prong Three remains subjective in many ways, it may be

more feasible for many schools to comply with Prong Three under the Additional Clarification.

Question No. 5: If the cost of using the new guidance (such as staffing) to show
compliance is the same, higher, or lower than that of using prong one or prong
two for (a) OCR and (b) the institutions.

It is difficult to assess the costs of following the Additional Clarification as compared to
compliance under Prong One or Prong Two, because each prong provides various ways of
complying with the law. For example, a school could choose to add a new team to comply with
any of the prongs, such as: (1) to improve its proportionality ratio under Prong One; (2) to
expand opportunities for its female students to compete in varsity athletics under Prong Two; or
(3) in response to a showing of unmet interest under Prong Three.

As discussed in our article, the costs to a Prong Three school of implementing a Model
Survey should not be materially greater than other efforts they are required to take under any

non-Model Survey effort to comply with the law. Scc, ¢.g.. 8 Vand. J, Ent. & Tech. L. at 36-37.

I hope that these responses are helpful to the Commissioners as they prepare for the May
11 briefing. Please let me know if you have any questions about the matters contained herein or

any other matters before May 11. Otherwise, 1 look forward to seeing you then.
Very truly yours,

folae fy ——

Daniel A. Cohen
DAC/em
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DANIELA. COHEN

June 1, 2007

Mr. Kenneth L. Marcus

Staff Director

U.S. Commission on Civil Rights
624 Ninth Street, NW
Washington, DC 20425

Re:  “Title IX Athletics: Accommodating Interests and Abilities”
U.S. Commission on Civil Rights

Dear Mr. Marcus:

Thank you for the recent opportunity to address the U.S. Commission on Civil Rights at
its May 11 briefing on “Title IX Athletics: Accommodating Interests and Abilities.”

This letter is intended to supplement my pre-briefing statement in light of the discussion
at the briefing regarding comparisons between the Additional Clarification and the 1996
Clarification.

The Additional Clarification and the 1996 Clarification are not inconsistent. Like the
1996 Clarification, the Additional Clarification provides guidance for how schools can measure
the athletic interests of their students.

The 1996 Clarification assumes that scﬁools will only use non-robust survey mechanisms
to gauge the interests of their students. In that scenario, schools would have to monitor several
other measures of interest in order to ensure that evidence of interest will not be overlooked. The
Additional Clarification provides schools with an option of using a survey mechanism that, if

properly administered, should prevent the interests of current or admitted students from being
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overlooked. Thus, most other ways of monitoring student interest, including those delineated in
the 1996 Clarification, are unnecessary under the Additional Clarification — but they need not be
ignored by schools or be consid_ered to be inconsistent with the Model Survey approach.’

With respect to Prong Three, the 1996 Clarification emphasizes that “institutions have
flexibility in choosing a nondiscriminatory method of determining athletic interests and abilities
provided they meet certain requirements.” Those requirements include “that an institution’s
assessment [of interest] should reach a wide audience of students and should be open-ended
regarding the sports students can express interest in, [but] OCR does not require elaborate
scientific validation of assessments.” Moreover, “[t]hese assessments may use straightforward
and inexpensive techniques, such as a student questionnaire or an open forum.”

In other words, the 1996 scheme for compliance assumes that a wide array of anecdotal
evidence will need to be collected because only non-scientific questionnaires and the like will be
used to gather direct evidence of interest. In this regard, the 1996 Clarification lists a number of

factors that schools can monitor for evidence of unmet interest:

. [1.] requests by students and admitted students that a particular sport be added,;
. [2.] requests that an existing club sport be elevated to intercollegiate team status;
. [3.] participation in particular club or intramural sports;

! Arthur L. Coleman, who served as deputy assistant secretary for civil rights in the department under President

Clinton and helped write the 1996 Clarification, said “Broadly speaking, this [the 2005 Additional Clarification]
tracks precisely with what OCR put out in 96 in terms of its clarification. The material shift here is less one about
substantive legal standards than issues of evidence.” Welch Suggs, New Policy Clarifies Title LX Rules for Colleges;
Women’s Group Objects, CHRON. HIGHER EDUC., April 1, 2005, http://chronicle.com/weekly/v51/i30/30a04701.
htm.
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. [4.] interviews with students, admitted students, coaches, administrators and
others regarding interest in particular sports;
. [5.] results of questionnaires of students and admitted students regarding interests
in particular sports; and
. [6.] participation in particular in interscholastic sports by admitted students.

The 1996 Clarification also calls for the monitoring of participation rates in local high
schools and other indirect indicia of interest, but the Clarification itself minimizes the importance
of such factors: “While these indications of interest may be helpful to OCR in ascertaining likely
interest on campus, particularly in the absence of more direct indicia, an institution is expected to
meet the actual interests and abilities of its students and admitted students.”

With respect to the six main factors outlined in the 1996 Clarification, the monitoring of
at least three of them should be unnecessary if the school administers a robust interest survey that
generates a 100% response rate. The fifth factor — questionnaires — essentially duplicates the
function of a survey. And the first factor and part of the fourth factor® relate to students
expressing their interests, which is exactly what a well-administered survey is designed to gather.

The second factor from the 1996 Clarification is fully preserved in the Additional

Clarification. The Additional Clarification states that the OCR will not presume Model Survey

results to be controlling in the face of “other direct and very persuasive evidence of unmet

2 The Additional Clarification does not speak to the inclusion or exclusion of such factors because they are

outside of the requirements of the law — they do not pertain to the interests and abilities of current or admitted
students.

% The remaining parts of the fourth factor — “interviews with ... coaches, administrators and others” — provide
only indirect evidence of the interests of current or admitted students. Such indirect evidence may be helpful ina
school’s analysis, but it may be considered unnecessary if the school has collected direct evidence of the interests of
100% of its students via the Model Survey.
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interest,” which expressly includes “a petition from an existing club team for elevation to varsity
status.”

Accordingly, the only material differences between the 1996 and 2005 guidance relate to
the monitoring of participation in club or intramural sports by current students and participation
in interscholastic sports by admitted students. These are important factors that schools may to
continue to monitor regardless of whether they follow the Additional Clarification. But these
factors, which were not dispositive under the 1996 Clarification, should be secondary to a well-
administered survey.! For example, one would assume that, if students participating on an
intramural team wished to participate at the varsity level, they would say so when they register
for classes and are required to take the Model Survey.

I hope that this additional information is helpful to the Commissioners, and thank you
again for the opportunity to address them. Please let me know if you have any questions about
the matters contained herein or any other matters in connection with the briefing.

Very truly yours,

Daniel A. Cohen

4 See, e.g., OFFICE FOR CIVIL RIGHTS, U.S. DEP’T OF EDUC., RESPONSE TO THE SENATE

COMMITTEE ON APPROPRIATIONS INTERCOLLEGIATE ATHLETICS: ADDITIONAL FACTORS

CONSIDERED BY POST-SECONDARY INSTITUTIONS 8 (March 17, 2006):
“Although both surveys and additional factors may be used to measure interest and ability, we
found almost no actual conflicts between the data from each of these assessment tools [in
connection with the OCR’s analysis of its case files for the use of surveys by schools between
1992 and 2002]. ... Specifically, we did note three cases in which the survey found unmet
interest, but the additional factors did not, and a single case in which the survey did not find
interest, but the additional factors did indicate interest. ... In the single instance in which the
survey did not indicate sufficient interest, the survey was based on a very low response rate of
less than 1%.”
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Jessica L. Gavora

Thank you for the opportunity to be here. My name is Jessica GaaonaVice President of
the College Sports Counahd the author ofilting the Playing Fielda 2003 book on Title
IX.

It is gratifying to me, after more then ten years of studying, writing about and commenting on
Title 1X, that we are here today talking about the issue that is at the heart of Tirle IX
athletics, and that is interest.

In 35 years of the existence of this law, little serious attention has been paid to the subject of
interest.

For over a decade now, Title IX compliance has been based on a very different standard:
statistical proportinality. The triumph of statistical proportionalythe argument that,
absent discrimination, men and women would play athletics at the sadeéestdeen
achieved not by proving that men andmen have identical interedtshe data on
participation and irgrest fall far short of thalt has been achieved by making the whole
guestion of interest irrelevant to Title IX compliance.

As you know, statistical proportionality demands that schools manipulate their athletic
programs so that their gender ratio rhate that of their undergraduate student populakion.
this way, proportionality ignores student interest in sports in favor of an arbitrary numerical
formula.No other opportunity in educatidnbe it in the education or engineering
departments, or in dranmat dance prograndsis apportioned this wayven

accommodations that are segregated by sex, like student housing, are apportioned in
accodance with student interest.

And this brings me to the commissiomsegss first
of the 2005 Model Survey.t 6 s & perhaps ity bnly strendlhis that for the first time

in a decadd reintroduces the notion that government should view women as thinking,

discerning individuals capable of expressing and acting on their irst@rbet judging an

institution under Title IX.

The 2005 policy clarification was an attempt to respond to a long expressed desire on the part
of well-meaning college administrators for more specific guidance on how to comply with
Prong Thred the interestses® of the secall Three ParTest of Title IX compliance.

ProngThreeas ks t hat schools fAdemonstrate that the
[the underrepresented] sex have been fully and effectively accommodated by the present
[athleticlprgr amMoDb decades schools have compl ained t
for demonstrating compliance und@&nong Threédnas been vague and subjectivel996 the

Clinton Department of Education promised to provide clarity but neveAdiiin 2003 the
Presidentdos Commi ssion on Opportunity in Athl e
calling on the Office for Civil Rights to investigate ways for schools to show compliance

underProng Threeghrough interest surveys.



Statements 47

And so in 2005 th&).S. Department oEducation made good on these promises and
provided guidance to allow schools to become more compliant with th&lawhe reaction
by the Model Testds critics has been curious

Groups |l i ke the Womends 9Ip oWotnse nFoosu nLdaawt i Goenn taen
long insisted that there are three equally valid ways to comply with Title IX, and that

assessing the interests of women is in fact one of tAathyet their reaction to the Model

Survey has been to refute interest as a measwapliance on two frontg hey have

argued, first, that womends interests cannot
fulfilling the interests of women on campus is insufficient to comply with Title IX.

On the first objection, two prominenéfénders of the Title IX status quo wrote that surveys
cant gauge me@s and womeds relative interest in sports becadisalturally, men are

simply more likely than women to profess an interest in spdéftmen, on the other hand,
fiare less likely to prafss an interest in sports, even if they are interested

In other words, women are as interested in spomseasst hey just canodét brin
admit it.

™~

The criticsd second objection to the tModel S
in athletics only serves to freeze a school 6
that women who are interested in a particular sport will not attend an institution that does not
already offer that sporCritics do not explain, however, whlyis same phenomenon does not

|l i kewi se adversely impact mends coll ege choi

To the extent there is some merit to this arguntbetremedies suggested by critics are so

broad and iHdefined that they serve to retdPnong Thredo its previous, vaguand

unworkable status. The critics demand that in addition to the survey, schools also consult

with local club sports, youth coaches, high schools, junior high schools and elementary
schools as well as consi der finaunitieshel tr ends
amorphousness and scope of this requirement servesRogngt Three&eompliance once

again out of reach of wetheaning administrators, and guarantees that their lawyers and Title

IX consultants will continue to advise them to adhere tstsuibial proportionality.

And here the role of the National Collegiate Athletic Administration deserves some scrutiny.

Like many of the single issue critics of the Model Survey, the NCAA has long maintained
thatmeasuring and fulfilling interest is a vélmethod of compliance with Title DBut the

NCAA bears a burden that t he HRexiststonmnepmesentWo me n 0
the interests adll collegiate athletes, not just female athlefasd yet it has objected to the

gover nme n toprevidathetgeidamce its member institutions have long requested.

And its objections have been expressed with the same vehemence and in identical language

to the objections of the special interest grodje reason why, it turns out, is no mystery.

OnApril 2, 2005 just days after the Model Survey was annoudcBieCAA President

Myles Brand made a remarkable admission to the WashingtonR&dstring to the Model
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Survey, Brand said, AWhet her t hatGewaingto be tes
see what the Womérn Law Center and others might do. &éesupportive of their actiorts.

Groups |Ii ke the Womendsast BEpoat s Wbmehaddat Law &ed
been clear in their expressions of support for the status quo in Title IX entarcémdeed,

their only objection is that the statistical proportionality standard is not applied aggressively
enough.This is their right as special interest groupst what is the responsibility of the

NCAA? In just the past year alone, hundreds ofetti®d at Rutgers, James Madison, Ohio

University, Butle, Clarion, and Slippery Roékhave lost their opportunity to compete in

full or in part due to Title IX. Does the NCAA support this status quo?

Which brings me to the Nbdahooltsnsyknowlaglge, hases cond qu
used the Model Survey to demonstrate compliance with TitldiX.ey havendt becaus
NCAA, which periodically examines its member
equity,0 has told them expressly notto. Andtiegp venét because the inter
routinely sue colleges and universities under Title IX have publicly deemed the Model

Survey an illegitimate and illegal tool, promising still more lawsuits for the brave

administrator who dares use the survey.

But more important than the negative public relations and legal camiaaggrting schools
employing the Model Survey, the survey itself is a very limited tool for schools seeking to
demonstrate Title IX compliance for this reastmtepends ofProng ThreeandProng Three

is itself flawed.

Remember tha®rong Threapplies only in cases where schools have not reached statistical
proportionality.For these schools, it requires that they only accommodate the interests of the
Aunder r ep roamsvitually allccasssevanien. The unmet st of men is not
considered.

So if a school that has not reached statistical proportionality surveys its students and finds

some unmet interest on the part of women and massive unmet interest on the part of men, it
isodigatedt o fully accommodate only the womends i ni
not proportional and has a wo Meaagadessoihonb t eam
many menés cl ub tdermshaccomracgaieghattintetest and ihizrente

only.

James Madison UniversifyMU) is a case in point.ast fall, James Madison offered 28

athletic teams to its studedtd 3 for men and 15 for wome@nly six schools in Division |

offered more athletic opportunitiedB.ut J MUOG s ft mopukatioe was @1 pefcent and
growing and its athl exXNMW was tiemr sn a opd dintdit o rk etec
teamsBut the Model Survey offered no protection for its existing tediffeen two

womenos club teams péMUiwasifoocaddodachfeverstatistieal si ty st a
proportionality by cutting ten teams, seven for men, two for women and etk team.

The College Sports Council has proposed a remedy for this absurd, senseless loss of
opportunity that is occurring under Title Idday.It is a small change, not to the law but to
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the implementing regulations, that will return Title IX to its original, -algcrimination
purpose, protect the gains of women, and above all, reflect the interests of students in
athletics when judgingreinstitution on its adherence to the law.

Prong Threeshould be modified from its current requirement that only the interests of the
underrepresented sex be accommodated, to a requirement that sgoatliisaccommodate

the interests of both sexéinde this approach, the results of the Model Survey become the
Aqual i fied pool 0 against which aSoifashoall acco
finds that 40 percent of its current and prospective students who are interested in athletics are
women,it would apportion 40 percent of its opportunities to wonterhis way, students

who shoul dndét be considered in a @dbushppar at e i
older students, students with families, and students who simply lack the intefedtility to

compete in sporé would rightly be excluded.

Members of the Commission, | could go on, but my time is expingdl. conclude by

saying that speaking for both myself and the College Sports Council, we wholeheartedly
support the spirit andhiention of Title IX.We believe that with the changes that | have just
described, the law will be preserved and protected for new generations of American athletes,
both men and women, girls and boys.

Thank you.
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Jocelyn F. Samuels

| am Jocelyn Sanals, the Vice President for Education and Employment at the National
Womends Law Center in Washington, DC. | appre
today to discuss Title | Xd0s requirement that
femak students be equally accommodated.

Founded in the year that Title | X was passed,
the forefront of virtually every major effort
particularly with regard to participatian athletics. The Center filed the first comprehensive

Title IX challenge to discrimination in intercollegiate athletics; has participated in most of

the subsequent federal appellate cases to consider the application of Title IX to athletics; and

has filed amicus briefs or been counsel in every Supreme Court case involving Title IX. Of

particular relevance here, the Center was a key participant in the efforts that led to issuance

of the threepart test that has for close to 30 years governed assessinsriisa

compliance with Title | X0s participation requ

| would like to focus my remarks this morning on the significant and damaging flaws in the
USDepartment of Educationés AAdditional Clar i
ThreePart Tesd Part '‘Theeeafter A2005 Clarificationo)
opportunity for public comment on March 17, 2006e 2005 Clarification conflicts with

longstanding Department of Education policy, violates basic principles of equalitythede

law, and threatens to reverse the enormous progress women and girls have made in sports
since the enactment of Title I X. The National
Department to rescind this harmful and unlawful Clarification.

As you know, Title IX of the Education Amendments of 19Bars sex discrimination in

federally funded education programs and activities and requires that schools provide equal

sports participation opportunities to their male and female students. For almosieitades,

the Department of Educationdés regul adory polii
t he Jfptah t @ redudational institutions to show that they are meeting this

requirement. Specifically, a school can demonstrate compliance if it can:

A Demonstrate that intercollegiate level participation opportunities for male and female
students are provided in numbers substantially proportionate to their respective
enrollment; or

A Where the members of one sex have been and are underrepresented among
intercollegiate athletes, show a history and continuing practice of program expansion
which is demonstrably responsive to the developing interests and abilities of the
members of that sewry

A Where the members of one sex are underrepresented among inteehdyetes,
andthe institution cannot show a continuing practice of program expansion such as

! Available at http://www.ed.gov/about/offices/list/ocr/docsl/title9guidanceadditional.html.
220 USC. §5 1681-87 (1988).
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that cited above, demonstrate that the interests and abilities of the members of that
sex have beefully and effectively accommodated by the present program.

Frequent attacks on the thrpart test have been resoundingly rejected; the test has been
uniformly upheld by the nine federal appellate courts to have consideaed iniformly
applied by priopresidential dministrationsin fact, in July 2003,iis Department of
Education reaffirmeds commitment to applying the test dodgstandindepartment
interpretations of it, rejectirdyin the wake of a massive public outdryecommendations
made by a Department Commissimm Opportunity in Athletics thatvould have

dramatically undermined women®%s rights to eq
Despite this commitment, the Departmentds 20
fundament al principles underlying €elw Depart

itself. The Clarification allows schools that are not meeting either the first or the second

prong of thehreepart test to show that they are nonetheless in compliance with Title IX by

doing nothingnor e t han s e nmail suryey o thiiferoate stlidents esking

about their interest in additional sports opportunifiée Department will presume that

schools comply with Title IXf they administer this survey and find insufficient interest to

support additional opportunities for won@ervenif schools get very low response rdtes

unl ess female students can provide AHBorrect a
the reasons | set forth below, thispolcynange ef fectively eviscer at
requirement that schoolsshéwu | | and ef fective accommodati o
athletic interests.

The 2005 Clarification Violates Basic Principles of Equal Opportunity

The 2005 Clarification Impermissibly Allows Schools to Rely on Surveys Alone to Measure
Compliance.

The 20® Clarification permits schools to rely exclusively on the results of a surthgito

female students to evaluate whether they have satisfied their obligation to provide equal

athletics opportunities to these studeBist as courts have consistentlyogoized, interest

cannot be measured apart from opporturiity. nt er est and abil ity rare
they evolve as a funct i bAsaredsult, supgyvaretikelponly y and
to provide a measure of the discrimination thes himited, and continues to limit, sports

opportunities for women and girl&s theUS Court of Appeals for the First Circitated in

3 United States Department of Health, Education and Welfare, Office for Civil Rigties|X of the Education Amendments of 1972: A
Policy Interpretation: Title IX and Intercollegiate Athletje®t Fed. Reg. 71,413 (December 11, 1979).

* See Cohen v. Brown Unijv101 F.3d 155, 173 (1st Cir. 1996)cCormick v. Sch. Dist. of Mamarone8¢0 F.3d 275, 288 (2d Cir. 2004);

Williams v. Sch. Dist. of Bethlehe898 F.2d 168, 171 (3d Cir. 1998ederson v. La. State Unji213 F.3d 858, 880 (5ir. 2000);

Horner v. Ky . Hi, g3F.3626% 273 @th Gir. 193Kelley vABl.o0BTns 35 F.3d 265, 270 (7th Cir. 1994halenor

v. Univ. of N.D, 291 F.3d 1042, 1046 {&ir. 2002);Neal v. Bd. of Trs198 F.3d 763, 771 (9th Cit999);Roberts v. Colo. State Unjv.

998 F.2d 824,8289 (10th Cir. 1993)s ee al so Nat 61 Wrestl i ng ,263&cSupp.2d 82,9 §DnD.Cv . u. s. De |
2003), affodd, 366 ¢ert8ahiedd4d 0.5.(1W4 (2005).Ci r. 2004) ,

5 United States Department of Education, Office for Civil Rights, Further Clarification of Intercollegiate Athletics Potlen€ui
Regarding Title IX Compliance (July 11, 2003).

5 Cohenv. Brown Uniy101 F.3d at 17%ee also McCormick v. Sch. Dist. chidaroneck 370 F. 3d at 295 (Al nterest
experience and opportunity. o).
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its seminal decision i€ohen v. Brown Universityi[ T] her e exi sts the dange
than providing atrue measur o f  winterestinézorts, statistical evidence purporting to

refl ect womends interest instead provides onl
and has been the basis for womenbés | ack of op

Thus, basihgeo menés future opportunities on their re
prior lack of exposure will only perpetuate the cycle of discrimination in sports to which they
havebeen, and continue to be, subjecléeds for these reasons that DepartmeiEducation

policies that predate the 2005 Clarification require that schools seeking to show that they

have satisfiedhe interests of their female students evaluate a host of additional factors,

including:

e Requests by students and admitted studentsatparticular sport be added;

¢ Requests that an existing club sport be elevated to intercollegiate team status;

Participation in particular club or intramural sports;

Interviewswith studentsadmittedstudentscoachesadministratorandothers

>\

regardingnterest in particular sports;

¢ Resultsof questionnairesf studentsandadmittedstudentgegardingnterestsn
particular sports;

e Participation in particular interscholastic sports by admitted students; and
e Participationratesin sportsin high schools amateuiathleticassociationsand

A communitysportsleaguegshatoperatan areagrom which the schooldrawsits

students.
The Departmentos decision to eliminate school
criteria isa major disservicetofemalessdent s and vi ol ates Title | X

of eradicatinghe discrimination to which women have consistently been subject in athletics
and in other aspects of their education.

The 2005 Clarification Impermissibly Allows Schools to Restrict Thaiveys to Enrolled
and Admitted Students.

The 2005 Clarification explicitly authorizes schools to survey only their enrolled and

admitted students in evaluating whether they have met the requirements of the third prong of

the threepart testBut this appoach ignores the reality that students interested in a sport not

offeredby a school are unlikely to attend that sch&gl failing to require schools to look

beyond their own campusikdgo, for example, high school, community, and recreational

programs irtheareas from which a school typically draws its stud®nte Clarification

allows schoolste vade their | egal obligation to | ook b
in sportsinstead, the policy rewards schools with a presumptionraptiance for vearing

7 Cohen v. Brown Uniy101 F.3d at 179.

8 United States Department of Education, Office for Civil RigBtarification of Intercollegiate Athletics Policy GuidagicThe Three
Part TestJ a n . 16, 1996, at 10, available at http:// www. ed.oqi®y/.about/ of fi



Statements 53

blinderg that is, for restricting their sports offerings and then claiming that they are
satisfying the interests of thosdo are content with those restricted offerings.

The Clarification also ignores the ways in which schools typically reauit f mteams. s

Most colleges assess prospective players regionally or nationally and recruit them with

scholarship offers or nefinancial benefits to apply to and attend an institution. The 2005
Clarification effectively requires women to show that thaw fill a new team by relying

entrelyon students within t hedareguicementthasiinotc ur r e nt
i mposed on mends teams.

Recognizing these realities, and as noted above, prior Department policies havee|loregl

schools seekmto comply withProng Threeo look beyond their campuses to identtig

participation opportunities offered by other colleges and universities or by high schools and
recreation leagues in areas from which the school draws its stubemts.otherwisen
assessing whether womends interests and abil
the 2005 Clarification, vitiates the third prong of the test and perpetuates the cycle of
discrimination. Indeed, as the Fifth Circuit Court of Appeals hasdtatrejecting an

argument very like that embraced in the 2005 Clarification:

AThe heart of this contention is that an institut
team, no scholarships, and no recruiting in a given sport must have on campgis enou

nationatcaliber athletes to field a competitive varsity team in that sport before a court can

find sufficient interest and abilities to exiitshould go without saying that adopting this

criteria would eliminate an effective accommodation claimmy@laintiff, atanyt i me . ©

The 2005 Clarification Authorizes a Deeply Flawed Survey Methodology.

My colleagues on the panel will address the methodological flaws in the sutleyized

by the 2005 Clarification in more detdilvould like to focus ortwo particularly problematic
aspects of the survey approach the Department has endorsed: the authorization to schools to
(a) interpret a lack of response to the survey as evidence of lack of interest; and (b) presume
t hat a y o u n-gssessmenbahldalsof abity td compete reflects an actiaak

of ability.

Given the low rate of response to surveys in general, and the glitches often assottiated
mail communications, the authorization for schools to treat a failure to respondstovbg

as a response affirmatively indicating lack of interest in additional sports opportunities is
likely to lead schools to significantly underestimate the level of interest that exists on their
campusesThere are numerous reasdnsntirely unrelated to theinterest in participating in
sport® that students may fail to respond to a survey. Students may not have agoass to
regularly usé university email. Students may not receive amailed survey if the-enail

gets caught in a spam filter, or they may tkebn email that looks like it might carry a

virus. Theymay be too busy with other academic or extracurricular commitments to respond.
Indeed, eveif the email accompanying the elime survey states that failure to respond will
be treated as evidencelack of interest, students may delete thmail without reading this

° Pederson v. Louisiana State Uni213 F.3d at 878.
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warning. To treat nonresponse as evidence of lack of interest is methodologically unsound
and unfair toyoung women.

It also violates basic principles governing acceptable survegnmespates. In onease’’ for

example, a court rejected survey evidence used to argue complian€anthThreef the

threepart test on the grounds that the survey, which achieved only a 39 percent response

rate, was not a reliable means of measutingt i nsti t uti ondés Thempl i ance
coutnot ed that NCAA guidelines waOwouldalmast r espon
alwaysbe cause for concern because almost half of those selected to represent your school

did not participate inthesudy , 6 0 and b &auld algags be¢ dalledimtoe sul t s i
guestion and chal |l en g e'Byauthorizinglsanaols to treatpone s ent at
responses as if they were in fact responses, however, the Clarification allows the schools to
createthe fictionthat 100% of surveyed students have responded. This fiction should not be

allowed to obscurthe reality that the Clarification permits schools to deny athletics

opportunities to women based actual response rates that would likely be rejelsyeany

court examining the evidence.

Equally troubling is the Clari fi casttiuodnednst éasut h
selfassessment of lack of ability to compete at the intercollegiate varsity level in a particular

sportis evidencea ct u a l | a € This authorization $hortchanges the significant

number of students who do not recognize their own potential until a coach, parent or friend
encourages themtottylor eover , as the Clarificahaveon itsel
athletic skills, gained from experience in other sports, which are fundamentaptarticalar

sport in which the st $4hkighschdolawimnexneafpe ssed an i
example, have the skills to participate on a collegiate crew tetormar soccer player may

be able to compete in traddnder longstanding Department policies that predate the

Clarification, schools were expected to seek the opinions of coaches and other experts in
evaluating womendés abi Vel Butitre 2008 Glarifcabionpekkeves at a
schools of any obligation to conduct this independent assessment.

The 2005 Clarification Impermissibly Shifts the Burden to Female Students to Show Their
Interest in Equal Treatment.

Under the Department policiesgaiating the 2005 Clarification, schools had the buaoden

showin@ and the Office for Civil Rights the burdenrajorously evaluating claindsthat,

despite their failure to provide equal opportunities to their female students, schools were
nonethelessfullpa c c ommodat i ng wo men 6GCR,ifondxample,est s and ab

requiredt hat al | educational institutions undert ak
that the institution [could] identify in a timely and responsive manner any developing
interestanda bi | i ti es of t h¥ aodra@redrthat@m iesstgiontfustify s e x 0

10 Barrett v. West Chester Univ. of Pennsyhear2003 WL 22803477 (E.D. Pa. Nov. 12, 2003).
Mg at p.9 (citing NCAA guidelines).

12 5005 Clarification at p. 10.

18 14

14 1996 Clarification at p. 11.
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any assertion thatudents were not interested in playing sports offered in the régiowler

the 2005Clarification, however, schools that have implemented the madeds are

presumed to have complied with Title I X, un
persuasive evidence of unmet i'hAncatthewgh suf f i
prior policies called for schools tmnsider sports offered in the comnities from which

they drew their students, the2003 ar i fi cati on explicitly rejec
that feeder high schools fo the institution
to sustain aurdee'mal e at hl ete

I
C

r
0s

This shift in the burderdsforcing women to prove that they are interested in and entdled

equal treatme#t is an inversion of basic civil rights principles. It also conflicts with a key

purpose of TitleIXt o encour age wo men 0 s natesterectypestihat i n s p
discourage them from participatitfgt is particularly damaging for students in high school,

where female students are likely to have had few or no sports opportunities that would

inform their responses to an interest survey, and&htidents should be encouraged to try
manydifferent sports, not have their future opportunities limited by what they might have
experience@r be interested in at that time.

It is also contrary to the requirement of full accommodation of female &thfetei nance r e st s
abilities. Opponents of the thrpart test have argued tHatong Threeshould be read to

require accommodation of the interests and abilities of female students based only on the
relativelevels of those interests in comparison to thmfseen.But t hi s fAr el ati ve
argument ignores the fact that a school relyingPoong Threeo comply with the thregart

test is, by definition, failing to offer female students equal opportunity compared to their

male peers. Itelies on the inecurate and impermissible stereotype that women are

inherently less interested participation in athletics than their male counterparts. And as the

First Circuit has noted, ter gument MAcontravenes the purpose
regul ationbo

becaus it does not permit an institution or a district court to remedy a gédraded
disparity in athletics participation opportunities. Instead, this approach freezes that
disparity by law, thereby disadvantaging further the underrepresented gender. Had
Congess intended to entrench, rather than change, the statiswgtoits historical
emphasis on men's participation opportunities to the detriment of wibmsen
opportunitied it need not have gone to all the trouble of enacting Titl& IX.

The 2005 ClarificatiorProvides for Inadequate Oversight by the Department of Education.
Adding insult to injury, the 2005 Clarification does not require that the Office for Civil

Rights monitor compliance to ensure that sch
requirementg$or suvey use or interpret the results accurately. In fact, the 2005 Clarification
explicitly states that #A[w] here the Model Su
1514, atp. 10.

162005 Clarification at p.6.
4. at p. 6, note 10.

18 Neal v. Bd. Of Trs198 F.3d 78, 768 & n.4 (9th Cir. 1999).
19 Cohen v. Brown Uniy101 F.3d at 18@1.
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team, OCRwillnot onduct a compliance revi envoftleef t hat i
threep a r t ?°Ih addition t@ drastically weakening the standards for compliance with

Prong Threef the threepart test, therefore, the Clarification provides no mechanism for the
Departmerd or anyone elsdor that matted to evaluate theinppct of school sd use
model survey; to investigatetkex t ent t o whi ch that survey has
participation opportunities; or @ssess the ways in which it is being implemented on

campuses.

The 2005 Clarification Threatens to Pergtuate Further Discrimination Against Female
Athletes

For the reasons set forth above, the 2005 Clarification creates a major loophole through

which schools can evade their legal obligation to provide equal opportunity in atilatgs.

is deeply troublig, particularly becausded e s pi t e t he advances i n wome
sportssince the enactment of Title &women remain secontlass citizens on the playing

field.

Title IX has opened the door for millions of women and girls to participate in sports.

While fewer than 32,000 women participated in college sports prior to the enactment of Title
IX, that number has expanded to more than 160,000 womendtaxlegy five times the pre

Title IX rate.Female participation in high school athletics has increasetbtd, from fewer
than300,000 to close to 3 million students.

These increased sports opportunities have provided immense benefits to a new gerferation
female athleteR?laying sports promotes responsible social behavior, greater academic
success, andhcreased personal skillEompared to their neathletic peers, athletes are less
likely to smoke or use drugs; have lower rates of sexual activity and teen pregnancy; have
higher grades; and learn important life skills, including the ability to wortk svieam,

perform under pressure, set goals, and take criti€ism.

Moreover, these benefits for women have not come at the expense @ateshow
unequivocally that mends opportunities to par
women?® Arguments to the contrary simply cannot withstand anafjsis.

What the data instead confirm is that women continue to be disadvantaged iaspestyof
sports participationAlthough women represent 53 percent of the students at Division |

20 2005 Clarification at p. 7.

2 See, e.g., Carnegie Corporation, The Role of Sports in Youth Development 9 (March 1996); NFHS, The Case for High Sitfesol Activ

(2002) at p.3, p.9rhe National Campaign to Prevent Teen Pregnancy, Fact Sheet: Not Just Another Single Issue: Teen Pregnancy and

Athletic Involvement (July 2003); The Womendés S3pomMmthe Poesdatindd®sRepc
Council on Physial Fitness and Sports, Physical Activity & Sports in the Lives of Girls (Spring 1997); Black Female Athletes Show Grad

Rate Gains, The NCAA News (June 28, 1995).

22 .s. General Accounting Office, Report GAQ-297, Intercollegiate Athletics: Fofear Col eges & Experi ences Adding an
Discontinuing Teams, March 8, 2001.

BThe cCol | ege Sports Council (CsC), which focuses on ngtoshbwecti ng mend:
an fialarming decline FThumehbdbescol CebkegehBpbobits EGppocil Longitudinal
available at http://savingsports.org/presentation/. Examination of that study, however, demonstrates its numerousiadalytical

methodological flawsSeeCheslock, J. (fortboming),Intercollegiate Athletic Participation and Title East Meadow, New York:

Womenés Sports Foundation (2007).
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universities, for gample, they continue to receive only 44 percent of intercollegiate athletics
participation opportunities, 34 percent of athletics operating budgets, and 33 percent of the
money spent on recruitmetitndeed, in Division |, for every dollar being spentwm me n 6 s

sports, al most two dol A thehigasclol eyelegirls on me

represent only 42 percent of varsity athletes, and case law demonstrates the pervasive
inequities that theface when they are allowed to pl&imply put, thrty-five years after the

n

S

enactment of Title I X, the playing field i
athletes.
Il n short, the Departmentds 2005 Clwamendfi cat i

this country.The harms it inflicts sind to stall or even reverse the progresswioaen have

made under Title IXMoreover, the Clarification also shortchanges schools, which will be
nerable to |l egal liability if the&y imple
such as those authped in the Clarificatiod that violate Title IX standard3he

v ul

Department should rescind the Clarification and instead restate its commitment to enforcing
t he

l ongstanding regul atory polici edhet hat

n at $ youmgwomen deserve no less.

“National Wome Debenking thevMyhie AboueTitle IX and Athle(@stober 2006), available at
http://iwww.nwlic.org/pdf/DebokingMyths.pdf.

25

Id.

t

0
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Judith M. Sweet

STATEMENT OF JUDITH M. SWEET
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
CONTRACTOR/CONSULTANT
FORMER SENIOR VICE-PRESIDENT FOR CHAMPIONSHIPS
AND EDUCATION SERVICES
BEFORE THE
CIVIL RIGHT'S COMMISSION
MAY 11,2007

[ am Judith Sweet, ard [ currently serve as an Independent Contractor and Consultant for
the National Collegiato Athletic Association (NCAA), For the previous six ycars 1 was
NCAA Senijor Vice President for Championships and Education Services, On behalf of
the National Colicgiate Athletic Association and its more than 1,200 member colleges,
universities, conferences and affiliated orgenizations, | am plessed to have the
opportunity to provide the Commission with information about the impact of Title IX on
intercollegiate athletics; comments about the application of the Jaw, particularly Prong
Three of the Three Part Test; and any other assistance wherever possible as you
undertake your important review.

I have been involved in intercollegiate athletics and higher education for more than 30
years as an athietics director, faculty member and in leadership roles within the NCAA.
During my teaurc in the field of intercollegiate athletics, T have worked oxtensively on
malters involving the growth of opportunities and advancement of both men and women
in athletics, Through my work, [ have seen first-hand the commitment of the NCAA and
many universitics to promote equity and consequently the resulting strides that have been
made in the pursait of gender equity on campuses and NCAA programs, | am pleased
with the progress, excited about the future, but wary of efforts to undo more than three
decades of work. The gap in opportunities and support remains significant for women and
thus more needs to be done to ensure parity, The goals of Title IX are fur from realized.

Following are the questions provided by the Civil Rights Commission for comment and
my responses,

1. According to the Department of Education's (DOE's) March 17, 2005 guidance,
if a coilege or university chooses prong three of the thres-part test, it will be found
1o bo in compliance with Title IX “unless therc exists a sport(s) for the
underrepresented sex for which all three of these conditions are met: (1) unmet
interest sufficient 1o sustain a varsity team In the sport(s); (2) sufficient ability 1o
sustain an intercollegiate team in the sport(s); and (3) reasonuble expectation of
intercolleginste competition for a team in the sport(s) within the school's normal
competitive region.” The DOE guidance includes o Model Survey to measure
student interests nnd abilities in intercollogiate varsity athletics, Please comment
on strengths and weaknesses of DOE's new guidance, including those of the
Model Survey.
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Shortly after the additional clarification was isswed on March 17, 2005, the NCAA
Executive Committee, which consists of university presidents and chanceliors
representing all three divisions of the NCAA, and NCAA President Myles Brand
reviewed the 2005 DOE’s new guidance and found it to be an inappropriate means of
assessing interest and Title IX compliance. The Executive Committee and President
Brand submitted a letter to Scerctary of Education Margeret Spellings and issued a
resolution distributed to the NCAA membership outlining the most glaring flaws of the
2005 clarification. Both the letter and resohition are attached to this statement. The
Department of Education's previous clarification in 1996 acknowledged that surveys are
to be one clement of several measures that provide a thorough and complete evaluation of
interest by women in sports participation. By contrast, the 2005 clarification proposes
the survey as a sole method of measurement and is contrived to show that females are not
interested in participation. These are strikingly different approaches, and the 2005 survey
methodology permits institutional manipulation to prove disinterest — an approach
contrury to the spirit and the 35-year history of Title IX.

While I would like to believe that all universitics are committed to equal opportunity and
Title 1X compliance, a review of Equity in Athletics Disclosure Act (EADA) data shows
this is not the case. There is much work to be done to address the existing inequities. The
realify is that 35 years after passage of Title IX, women still only veceive 43 percent of
athletics participation opportunities, 38 percent of opesating budgets and 33 percent of
recruiting budgets. All this is despite the well<iocumented and burgeoning intezest by
women in sports since the passage of Title IX. At the high school level, participants have
increased 10 fold and six fold at the college level as new opportunities have been
provided and socictul attitudes toward female participation in sports has improved. Tn
2005-06, there were close to three million female high school student-athletes and
180,000 collegiate female student-athietes. The pool of high scheol female student-
athlctes suggests that if more opportunitics were provided at the colleginte level, there
would be a larger number of interested participants,

The bottom line is this: Women are still the underrepresented gender in college sports
and less funding is devoted to the support of women’s programs. The spint of Title IX
with regard to athletics and other campus opportunitics recognizes that participation has
educational and life-developmental value for both men and women. The 2005 additional
clarification provides an easy way for non-compliant institutions to claim compliance
with prong three by merely administering an electronic survey that by its nature measures
inattention or neglect as disinterest. The effect of this survey approach potentially would
be lo freeze participation opportunities at their current level or worse to roll back the
progress made over the last 35 years,

One of the greatest weaknesses of this electronic survey approach is counting & non-
response a8 & lack of interest, Researchers have repeatedly stated that a non-response is
jusl that, a non-response, and should not be interpreted in any other way, Attached is a
report from the NCAA Data Analysis Rescarch Network, which consists of university
faculty researchers throughout the country, identifying the flaws in the 2005
Clarification. The overa!l tenor of that report is that the 2005 Clarification allows for the
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use of a survey method that does not meet accepted professional standards for conducting
this type of study. In addition, students have consistently indicated that they rarely, if
ever, respond Lo online surveys. Oflentimes such surveys are filed in SPAM folders
and/or totally ignored. The NCAA leadership and its membership strongly support the
1996 Clarification which considers many factors in determining interest of the
underrepresented sex and has urged the withdrawal of the 2005 additional clarification.

Under the 2005 guidance, cven if there was a favorable responsc from the under-
represented sex indicating interest in sports not currently sponsored by the cellege or
university, there would be many other conditions that would need to be present, including
a demonstration of acceptable skill before an institution might add the identified sport
team. Since the sport doesn’t exist on the respective campus, there would be no coach to
fairly evaluate skill level. Furthermore, this approch of sampling ignores the fact that
athletics team members are recruited to & campus from regional or national pools of high
school and community college students. Sampling the existing student-population
climinates the input of students who potentially would have attended that university or
college had their proferred sport been sponsored. The consistent and uniform opinion of
college presidents, chanceliors and athletics administrators is that the 2005 guidance is
contrary to the original intent of Title IX in that it provides an incomplete means of
measuring interest,

2. Some key findings from the Model Survey and the ways in which (2) OCR and
(b) colleges and universities have made use of the survey data.

[ wm not aware of how OCR has used the survey data but | do know that very few
universilies or colleges have acknowledged using the Model Survey. The 2005
clarification is cumbersome, confusing and unprecedented in length, detail and method of
dissemination. It covers one part of one program component of the 13 program
components reviewed for compliance under Title 1X, but exceeds the length of OCR’s
166-page 1990 Title IX Athletics Investigator's Manual, which addresses all 13 program
components. Furthermore, OCR warns institutions not to drop an existing, viable team if
the Model Survey results show insufficient interest for that tcam, suggesting that such
survey results are possible when a viable team exists, which raises questions about the
Survey’s reliability.

Al various national meetings, NCAA members have been asked if they have used the
2005 clarification and almost no one has responded affinnatively, In one instance, a
university administrator stated that she had used the survey not to measure unmet interest,
but to get a sense of what sports might be most appropriate to add for the under-
represented sex in the future, In order to increase the potential for a student response, a
$10 gift certificate was offered to those responding. There was expressed concern that
the gift certificate could be viewed as an inappropriate bribe and might not have produced
honest responses.  If 10,000 students (less than SO percent of the total enroliment)
responded, the survey process would have cost an additional $100,000 for the gift
certificates.
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3. The extent to which each of the three prongs ure used by colleges and universities
to demonstrate compliance with Title IX since 1979 till the Department of
Education’s new guidance of March 17, 2005, and the degree to which colleges
and universities have shifted, if any, fo the new guidance sinco that date,

I am not aware of any statistics kept on how individual colleges and universities choose
to demonstrate complience with Title IX other than those provided by OCR after OCR
reviews are done. The most recent figures that I have seen, which were collected prior to
the 2005 additional clarification, suggested that 67 percent of the OCR institutions
reviewed were using prong three for compliance, 27 percent were using prong one and
six percent were using prong fwo. It is important to notfe that institutions may change
which prong they are using at any time depending on philosophy, history, demographics,
conference sports sponsored, interest in the regional area, shifting enrollment, cte, Based
on informal inquiries of NCAA members, it does not appear that colleges and universitics
have shifted to the new guidance as they remain concemed about the flawed survey
approach and other related factors,

4. 1fthe new guidance has made it casier for colleges and universities to demonstrate
complience with Title IX compared to prong one and to prong two and if
compliance with Title IX has generally improved over time, particularly since the
new guidance’s introduction.

Most university presidents, chancellors and athletics administrators believe that the new
guidance inappropriately has made it casier to comply with Title IX, and thus not truly
comply with the spirit and intent of the law to provide equal opportunity for the under-
represented sex. The new guidance is viewed as a flawed means of compliance for the
reasons stated previously. In addition, OCR's Clarification acknowledges that the Model
Survey narrows the scope of OCR’s analyses for interests and abilitics. My
understanding of the creation of the three part test is that it was intended to provide
institutions flexibility in meeting the goals of Title IX, but not to make one prong a
meens for casier compliance, cspecially when the results are not consistent with the true
spirit of providing equal opportunity,

5. If the cost of using the new guidance (such as staffing) to show compliance is the
same, higher, or lower than that of using prong one or prong two for (8) OCR and
(b) the institutions.

I am not aware of any statistics that could answer this guestion nor can one accuratcly
compare costs of the respective prongs. If the intent is to do a survey and not truly meet
the interests of the under-represented gender which the new gueidance allows, a survey
could be a very inexpensive way of compliance while actually ignoring the infent of Title
IX. In addition, the 2005 guidance allows for programs where interest has been identified
to initially meet that interest by providing intramural or club teams for a few years to
assess ability, Such an epproach, which obvicusly is less expensive, violates Title IX
which states that intercollegiate athletics experiences are not to be substituted by or
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compared with sports clubs and intramurals, both of which should be evaluated for equity
separately.

In a perfect world, Title IX would not be necessary. There would be resources and will
cnough to do the right thing and meet cveryone's needs. Social legislation exists, of
course, because we do not live in that perfect world, Even with more than 35 years of
experience and the examples of the several hundred thousand female student-athletes
who have benefited from increased athletics participation for women, equity has yet to be
achieved. NCAA and campus leaders, who are committed to equity for female and male
students and arc charged with athietics program administration, have uniformly expressed
concerns about the 2005 Clarification, [ hope these comments will result in better
understanding of the weaknesses of the 2005 Clurification and why it should be
withdrawn, In July 2003 afler more than & year of work by the Commission on
Opportanity in Athletics, Secretary of Education Rodney Paige announced that Title [X
policies would not be changed and that Title IX would be more strongly enforced.
Commitment to Title IX compliance by colleges and universities and strong enforcement
by OCR ure the steps that must be taken moving forward. Thank you for your attention
to this important legislation.
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PO, Box 6222
Indianapolis, Indiana 46206
Telaphone: 317/917-6222

Shipping/Qvernight Addrass:
1802 Alonzo Watford Sr. Drive
Indianapalis, Indiana 46202

WwWw.neaa.org

May 6, 2005
VIA FACSIMILE

The Honorable Margaret Spellings
Secretary, U.S. Department of Education
400 Maryland Avenue, S.W.
Washington, D.C. 20202

Dear Secretary Spellings:

On behalf of the NCAA membership, we are writing in response to the recently
announced Additional Clarification of Intercollegiate Athletics Policy: Three Part
Test — Part Three.”

As we expect you know, the NCAA is a membership organization of 1,028
colleges and universities and governs intercollegiate athietics nationally.
Providing positive educational experiences for student-athletes, male and female,
is the mission of the NCAA and Title IX is critical to that goal.

We appreciate your commitment to Title IX and therefore would like to share
with you concerns that were expressed by the NCAA Executive Committee and
divisional boards, which are the NCAA leadership bodies composed of umvers1ty
presidents, at their April 28, 2005, meetings.

The presidents identified several components of the Additional Clarification that
conflict with the goals of Title IX and that are contrary to sound research
practices, Among our concerns, we believe that an Internet survey is a poor tool
to determine interest, and it is unreasonable to expect a high rate of return since
students are bombarded with Internet and e-mail surveys. In fact, a 10 percent
return on such a survey would not be uncommon. That inadequacy is
compounded by counting non-responders as among those uninterested in athletics
participation,

In the past 33 years, since the passage of Title IX, we have seen significant
progress in the numbers of women participating in intercollegiate athletics, but
women still only have 42 percent of participation opportunities on our campuses,
although they comprise 53 percent of student bodies on average and receive only
36 percent of athletics department finances. Had this new clarification been in
effect in 1972, these numbers would be even lower than they are now as a result
of historical biases against women in sports. It would be inappropriate to allow
for anything that could stymie the growth of women’s sports as we believe the
new clarification might do.

Natxonal Collegiate Athletic Assoclatlon

 An-association,of over 1, 200 members serwng the student athlete -
Equal Uppunumty/Aff mative Achnn Emp[uyer o
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The Honorable Margaret Spellings
May 6, 2005
Page No. 2

We are attaching & resolution passed by the NCAA Executive Committee on April 28, which we
hope will be helpful to you in understanding the issues created for those of us on collcge
campuses. We would welcome an opportunity to discuss ways that the NCAA may assist you in
ensuring that Title IX mects its original intent to provide epportunities for the under-represented
gender and not discriminate on the basis of sex.

Sincerely, Sincerely,

Myles Brand Carol A. Cartwright

NCAA President Chuair, NCAA Exccutive Committee
President, Kent State University

MB/CAC:ks

Attachment

cc: NCAA Committee on Women’s Athletics
Selected NCAA Staff Members
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NCAA EXECUTIVE COMMITTEE RESOLUTION

Whereas the United States Department of Education, without notice or
opportunity for public input, issued an “Additional Clarification of Intercollegiate
Athlctics Policy: Three-Part Test - Prong Three,” on March 17, 2005, which Clarification
allows schools to gauge female students’ interest in athletics under the third prong of the
three-part test by conducting an e-mail survey and further allows schools to treat a lack of
regponse to the survey as a lack of interest in playing additional sports;

Whereas the Additional Clarification is inconsistent with the 1996 Clarification
and with basic principles of equity under Title IX because it, among other problems (a)
permits schools to use surveys glone, rather than the factors set forth in the 1996
Clanification, as a means to assess female students’ interest in sporis; (b) conflicts with a
key purpose of Title IX — to encourage women’s interest in sports and eliminate
stereotypes that discourage them from participating; (c) allows schools to restrict surveys
to enrolled pnd admitted students, thereby permitting them to evade their legal obligation
to measure interest broadly; (d) authorizes u Bawed survey methodology; (¢) shifts the
burden to female students to show that they are entitled to equal opportunity; and (f)
makes no provision for the Department of Education to monitor schools' implementation
of the survey or its results;

Whereas for these reasons, the Additional Clarification provides the opportunity
1o evade the legal obligation te provide equal opportunity in sports and violates the
Department’s 2003 commitment to strongly enforce long-standing Title IX standards;

Now, therefore, be it RESOLVED that:

(1) NCAA members are urged to decline use of the procedures set forth in
the March 17, 2005 Additional Clarification and abide by the standards
of the 1996 Clarification to evaluate women's interest in sports under
the third preng of the three-part test, which standards anticipate the use
of a multiplicity of tools and analyses to measure that interest;

(2) The NCAA Executive Committee, on behalf of its members, NCAA
members urges the Deperiment of Education and federal policymakers
to rescind the Additional Clarification and to honor the Department’s
2003 commitment to strongly enforce the standards of long-standing
Title IX athletics policies, including the 1996 Clarification,
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NCAA Data Analysis Research Network
Report on Recent Title IX Clarification

At its May 24-25, 2005 meeting, the NCAA Data Analysis Research Network (DARN)
was asked to review a recent Department of Education Clarification related to Title IX
which allows institutions to gavge the interests of female students by conducting an e-
mail survey., The Clarification also allows schools to treat & lack of response to the
survey as a lack of interest in playing additional sports.

The members of DARN reviewed the clarification without regard to political or
ideological concems; they were simply interested in assessing the survey methodology
from a scientific perspective. They also did not review or comment on the survey
instrument, itself, However, the members of DARN wete unanimous in the opinion that
the methodology for distributing and analyzing the survey and the responses as stated in
the Clarification is scientifically unsound and inappropriate. Specific concers raised by
the group include:

1. Surveys conducted by e-mail are subject to peor response rates and significant
response bias, This wes seen as an inappropriate methodology to use for such a
sensitive topic.

2. Assuming a non-response is akin to a response that the student is not interested in
something is highly questionable, As an example of the flaws in this
methodology, the members of the committee pointed out that one could envision
the survey as written from the opposite perspective,  That is, the respondents
would be asked if they did pot want to participate in a given sport. Would it then
be appropriate to assume thet non-respondents were all highly interested in
participating? The committee members did not believe so, and felt this was the
most compelling flaw in the method.

3. The members of DARN feit that surveying only current students would leave g
large gap in knowledge related to future potential students for a given institution.
When the NCAA developed a similar survey in the late 1980s, a great deal of
attention was paid to identifying the population from which the institution draws
potential students and making significant cfforts to survey secondary school
students in those areas, Without this population represented, all survey results
related to interests of the student bedy nre suspect,

For these reasons, the NCAA Data Analysis Research Network concurs with the
resolution adopted by the Executive Commiltee and urges the NCAA rescarch
Committee to suggest to NCAA members that they decline use of the procedures set forth
in the March 17, 2005, Additional Clarification, and urge the Department of Education
and federal policymakers to rescind the Additional Clarification and to honor the
Department’s 2003 commitment to strongly enforce the standards of long-standing Title
IX athletics policies.
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Stephanie J. Monroe

UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
MAY 25 207
Mr. Kenneth L. Marcus
Staff Director
United States Commission on Civil Rights
624 Ninth Street, NW

Washington, DC 20425
Decar Mr. Marcus:

Thank you for the opportunity for the U.S. Department of Education, Office for Civil
Rights (OCR) to participate in the U.S, Commission on Civil Right’s (Commission)
bricfing entitled “Title Athletics: Accommodating Interests and Abilities,” which was
held on May 11, 2007. Enclosed please find OCR's response to the written questions
submitted by the Commission.

Sincerely,

e

Stephanie Monroe

00 MARYLAND AVE,, S.W., WASHINGTON, DC 20202-1100
www.ed gov

e misssnn 2 to ensune oquind socess to education and Io promote educstional excellence throughour the nation.
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U.S. Commission on Civil Rights
Title IX Athletics Briefing:
Accommodating Interests and Abilities
(May 11, 2007)

Response of U.S. Department of Education, Office for Civil Rights

Question 1. “The extent to which each of the three prongs have been used by colleges
and universities to demonstrate compliance with Title IX since 1979 till the Department
of Education’s new guidance of March 17. 2005, and the degree to which they have
shifted. if any, to the new guidance since that day.”

Response:

The U.S. Department of Education (Department), Office for Civil Rights (OCR),
enforces Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et
seq., an anti-discrimination statute, which prohibits discrimination on the basis of sex in
education programs or activities by recipients of Federal financial assistance. The
Department’s regulation implementing Title IX, published in 1975, in part, requires
recipients to provide equal athletic opportunity for members of both sexes and to
effectively accommodate the interests and abilities of their male and female students to
participate in intercollegiate athletics. See 34 C.F.R. § 106.41(c).

In the Intercollegiate Athletics Policy Interpretation published in 1979, the Department
established a three-part test that OCR applies, in part, to determine whether an institution
is effectively accommodating student athletic interests and abilities. An institution is in
compliance with the three-part test if it has met any one of the following three parts of the
test: (1) the percent of male and female athletes is substantially proportionate to the
percent of male and female students enrolled at the school; or (2) the school has a history
and continuing practice of expanding participation opportunities that is demonstrably
responsive to the developing interests and abilities of the underrepresented sex; or (3) the
school is fully and effectively accommodating the interests and abilities of the
underrepresented sex. See 44 Fed. Reg. 71413, 71418 (1979).

On March 17, 2005, OCR issued the Additional Clarification of Intercollegiate Athletics
Policy: Three-Part Test—Part Three (Additional Clarification), as well as a User's Guide
to Student Interest Surveys under Title IX (User’s Guide) and a related technical report.
The Additional Clarification and User’s Guide provide further guidance on recipients’
obligations under the three-part test and are designed to help recipients understand the
flexibility afforded under the test. The Additional Clarification outlines specific factors
that guide OCRs analysis of the third option for compliance with the three-part test. The
User’s Guide contains a sample survey instrument (“Model Survey”) that schools may
choose to use to measure student athletic interest.
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OCR Response — Page 2 of 7 Accommodating Interests and Abilities

As a condition of receipt of Federal financial assistance, all recipients sign an assurance
of compliance with Title IX (as well as the other civil rights statutes enforced by OCR).
Although OCR investigates all complaints of discrimination and initiates discretionary
compliance reviews, there is not (nor has there ever been) a reporting mechanism that
requires colleges and universities to demonstrate to the Department, on an ongoing basis,
how they will comply with the law or how they plan to remain in compliance. Absent an
OCR investigation, colleges and universities are not required to routinely report to the
Department which part of the three-part test they have chosen to comply with or whether
they are choosing to use the Model Survey in order to achieve compliance with part three.
With regard to OCR complaints and proactive compliance reviews, OCR has not
analyzed its cases involving the three-part test for the entire time period requested.
However, some of this data, covering approximately a 10-year time period, was analyzed
at OCR’s request by the National Center for Education Statistics (NCES) to develop the
User's Guide. The results of this analysis are provided below.

NCES conducted a statistical analysis of 132 OCR cases involving the three-part test
(130 colleges and universities) that were initiated and resolved from 1992-2002. Based
upon a review of this data, NCES concluded that approximately 66% of the 130
postsecondary institutions chose to come into compliance using part three of the three-
part test (86 of 130), approximately 28% used part one (36 of 130), and approximately
6% of the postsecondary institutions chose to comply with part two the three-part test (8
of 130). OCR is not aware of any institution that previously demonstrated compliance
under one part of the three-part test and subsequently demonstrated to OCR that it is in
compliance with a different part of the test after OCR issued the Additional Clarification
on March 17, 2005.

[t is not suitable to generalize these limited findings to all other postsecondary institutions
or to determine whether the methods used by colleges and universities to demonstrate
compliance “have shifted” after March 2005. Recipients have flexibility to select the
method of compliance (part one, part two or part three of the three-part test) and the
means they will use to achieve compliance with the selected method, such as whether
they are using surveys to assess student athletic interest. A recipient’s choice of how to
comply with Title IX is not static, and a school may choose to alter its method of
compliance consistent with its own unique needs. Schools have successfuily used all
three parts to comply with Title IX, and OCR encourages schools to continue to take
advantage of the flexibility of the three-part test and consider which of the three parts
best suits their individual circumstances.

Question 2. “Some key findings from the Model Survey and the ways in which (a) OCR
and (b) colleges and universities have made use of the Model Survey data.™

Response:

OCR issued the Additional Clarification and User’s Guide to reinforce the flexibility of
the three-part test and to facilitate application of part three of the three part test for those
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