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Executive Summary 

Title IX of the Higher Education Amendments Act of 1972 prohibits discrimination on the 

basis of sex in any education program or activity receiving federal financial assistance, 

including athletics. Since 1979, one way in which eligible educational institutions can show 

compliance with Title IX is by demonstrating that the institutionôs present program ñfully 

and effectivelyò accommodates the ñinterests and abilitiesò of the sex that is 

underrepresented among intercollegiate athletes. Eligible educational institutions could also 

demonstrate compliance by either providing intercollegiate level participation opportunities 

for male and female students in numbers ñsubstantially proportionateò to their respective 

enrollments or by showing a ñhistory and continuing practiceò of expanding these 

opportunities in a manner demonstrably responsive to the developing interest and abilities of 

the members of the underrepresented sex. 

 

The Office for Civil Rights (OCR) of the U.S. Department of Education is responsible for 

enforcing Title IX and issued further guidance on the ñinterests and abilitiesò compliance 

option in March 2005. Under this guidance, an institution will be found in compliance with 

this option unless there exists a sport(s) for the underrepresented sex for which all three of 

the following conditions are met: 1) unmet interest sufficient to sustain a varsity team in the 

sport(s); 2) sufficient ability to sustain an intercollegiate team in the sport(s); and 3) 

reasonable expectation of intercollegiate competition for a team in the sport(s) within the 

school's normal competitive region. Thus, schools are not required to accommodate the 

interests and abilities of all their students or fulfill every request for the addition or elevation 

of particular sports, unless all three conditions are present. This guidance also included a 

model survey instrument to measure student interest in participating in intercollegiate varsity 

athletics. When this Model Survey indicates insufficient interest to field a varsity team, OCR 

will not exercise its discretion to conduct a compliance review of that institutionôs 

implementation of the three-part test. 

 

This guidance was issued at a time when critics of Title IX claimed that rigid compliance 

forced the cancellation of many educational programs or teams for men, as many schools 

demonstrated Title IX compliance through ñsubstantial proportionality.ò The 2005 guidance 

also prompted a strong and often negative reaction from the National Collegiate Athletic 

Association and many womenôs groups. In response, the U.S. Commission on Civil Rights 

assembled a panel of experts on May 11, 2007 including a U.S. Department of Education 

official, to discuss the guidance, the Model Surveyôs strengths and weaknesses, any findings 

emerging from institutionsô use of the survey, and whether compliance with Title IX had 

improved over time. The Commission received oral and written testimony from Daniel A. 

Cohen, an attorney specializing in Title IX cases; Jessica Gavora, vice president of the College 

Sports Council; Jocelyn Samuels, vice president for education and employment at the 

National Womenôs Law Center; Judith Sweet, representing the National Collegiate Athletic 

Association (NCAA); David Black, then-deputy assistant secretary for enforcement of the U.S. 

Department of Educationôs Office for Civil Rights; and Stephanie Monroe, Assistant Secretary, 

Office for Civil Rights, United States Department of Education. 
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All five panelists fielded additional questions from the Commissioners covering a wide range of 

issues, including:  

Á The methods that schools used to administer the Model Survey, with special attention to 

electronic means and the impact on the response rate. 

Á The appropriateness of using any survey in gauging interest. 

Á Are men and women equally interested in sports? 

Á To what extent has Title IX affected womenôs participation in sports? 

Á Has Title IX resulted in the elimination of any menôs sports? 

Á How is ability in sports determined? 

Based on the testimony, discussion, and a number of comments received from the public, the 

Commission found, among other things, that the Model Survey currently provides the best 

method available for attaining Prong Three compliance, because it offers institutions a 

flexible and practical, yet rigorous means of attaining a high student response rate. 

Consequently, the Commission recommends that OCR continue to encourage institutions to 

use the Model Survey as a method of complying with Title IX, rather than relying on 

mechanical compliance with proportional representation, which may result in unnecessary 

reduction of menôs athletic opportunities. 

Furthermore, the Commission recommends that Prong Three regulations should be revised to 

take explicitly into account the interest of both sexes rather than just the interest of the 

underrepresented sex and that the Model Survey be structured accordingly. The Commission 

also asks that the NCAA reconsider its objection to the Model Survey and not discourage 

educational institutions from using student interest surveys or urge them to avoid their use, 

since college students are adults capable of assessing their own interest in sports. 
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Findings and Recommendations 

Findings 

1. Since 1979, the U.S. Department of Educationôs Office for Civil Rights has enforced 
the Title IX athletics law by requiring postsecondary institutions to satisfy any one 

part of a three-part test for compliance. The three parts are usually referred to as 

prongs, and require: a) substantially proportional representation of men and women in 

athletic participation; or b) substantial progress in providing opportunities for the 

underrepresented sex; or c) adequate accommodation of the interests and abilities of 

the underrepresented sex in the institutionôs athletic offerings. 

2. In 1996, the U.S. Department of Education issued guidance that specified additional 

factors (other than a survey) for measuring interest that needed to be taken into 

account in order to achieve compliance using Prong Three. A survey by itself was 

deemed to be insufficient. 

3. Critics charged that the 1996 policy guidance on Prong Three was too vague to offer 

institutions a satisfactory means of attaining compliance. As a result, many 

institutions likely opted to use Prong Oneôs proportional representation method, 

which provided a legal ñsafe harborò for Title IX compliance. 

4. Panelists reported instances of colleges and universities dropping menôs sports 
programs in order to reach Title IX compliance under the proportional representation 

requirement. 

5. In its 2003 clarification of Title IX regulations, the U.S. Department of Education 

encouraged the use of student interest surveys in order to achieve Prong Three 

compliance. For compliance under Prong Three, an institution must consider student 

interest, student ability, and availability of competition. More specifically, an 

institution must show: a) there is no unmet interest among students; b) if there is 

unmet interest, it must show insufficient ability among students to sustain a team in 

the sport; and c) if there is interest and ability, it must show no likelihood of 

competition in the region in which the institution is located. Satisfaction of these three 

elements is sufficient to comply with Prong Three. 

6. In its 2005 additional clarification, the Department of Education developed the Model 

Survey method, which is a specially designed survey colleges and universities can use 

to ascertain student interest in athletics. 

7. At this point in time, the Model Survey provides the best method available for 

attaining Prong Three compliance, because it offers institutions a flexible and 

practical, yet rigorous means of attaining high student response rates. The U.S. 

Department of Education recommends that all students be required to complete the 

survey as part of mandatory class registration. Institutions that follow these survey 

procedures faithfully would be deemed to be in compliance with Prong Three of Title 

IX. 
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8. While the National Collegiate Athletic Association (NCAA) has long maintained that 

ascertaining student interest is a valid means of complying with Title IX, it has been 

critical of the 2005 Additional Clarification provided by the Department of Education 

and has urged institutions not to use the Model Survey. 

 

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these 

findings. Commissioner Kirsanow abstained. Vice Chair Thernstrom and Commissioners 

Melendez and Yaki were not present for the vote.] 

Recommendations 

1. The U.S. Commission on Civil Rights commends the U.S. Department of Education 

for developing the student interest survey and for providing a rigorous yet practical 

means of complying with Title IX. It recommends that the Departmentôs Office for 

Civil Rights continue to encourage institutions to use the Model Survey as a method 

of complying with Title IX, rather than relying on mechanical compliance with 

proportional representation, which may result in unnecessary reduction of menôs 

athletic opportunities. 

2. Since female students are fully capable of expressing interest in athletics, or lack 

thereof, advocates for particular views on Title IX compliance should not devalue or 

dismiss their perspectives. 

3. Prong Three regulations should be revised to explicitly take into account the interest 

of both sexes rather than just the interest of the underrepresented sex. This would help 

to restore Title IX to its original goal of providing equal opportunity for individuals of 

both sexes.  

4. The NCAA should reconsider its objection to the Model Survey and not discourage 

educational institutions from using student interest surveys or urge them to avoid their 

use, since college students are adults capable of assessing their own interest in sports. 

 

[Chairman Reynolds and Commissioners Gaziano, Heriot, and Taylor voted in favor of these 

recommendations. Commissioner Kirsanow abstained. Vice Chair Thernstrom and 

Commissioners Melendez and Yaki were not present for the vote.] 



Summary of Proceedings  5 

   

Summary of Proceedings 

As enacted, Title IX of the Higher Education Amendments Act of 1972 prohibited sex 

discrimination in federally funded education programs and activities.1 Two years later, 

Congress expressly applied this prohibition to intercollegiate sports.2
 The U.S. Department of 

Education (then Health, Education and Welfare), issued implementing regulations in 1975. 

With respect to athletics programs, the regulation specifies that a:  

 

recipient which operates or sponsors interscholastic, intercollegiate, club or 

intramural athletics shall provide equal athletic opportunity for members of both 

sexes. In determining whether equal opportunities are available, the Director will 

consider, among other factors [w]hether the selection of sports and levels of 

competition effectively accommodate the interests and abilities of members of both 

sexes.3 

 

The U.S. Department of Education subsequently issued policy guidance in 1979, 1996, 2003, 

and 2005 to explain in part what is meant by ñinterest.ò These documents advanced a three-

prong test that the departmentôs Office for Civil Rights (OCR) uses to determine education 

institutionsô compliance with Title IX regarding sex discrimination in athletics. The test 

examines whether an institution offers men and women opportunities to participate in sports 

that are substantially proportionate to their respective enrollments; or has established a good 

faith history and ongoing practice of providing increased opportunities for the 

underrepresented sex; or fully and effectively accommodates the athletic interests and 

abilities of the underrepresented sex. 

 

OCR issued the last of these guidance documents, ñAdditional Clarification of Intercollegiate 

Athletics Policy: Three-Part TestðPart Three,ò on March 17, 2005, accompanied by a 

Userôs Guide to Developing Student Interest Surveys Under Title IX, developed by the 

National Center for Education Statistics in March 2005. According to OCRôs Web site, ñThe 

Additional Clarification outlines specific factors that guide OCRôs analysis of the third 

option for compliance with the ñthree-part test,ò a test used to assess whether institutions are 

effectively accommodating the interests and abilities of male and female student athletes 

under Title IX of the Education Amendments of 1972. The Userôs Guide contains a model 

survey instrument to measure student interest in participating in intercollegiate varsity 

athletics.4 

                                                 
1
 Pub. L. 92-18, 86 Stat. 373 (codified as amended 20 U.S.C. §§ 1681ï1688 (2009). Section 901(a) of the 

statute states that ñNo person in the United States shall, on the basis of sex, be excluded from participation in, 

be denied the benefits of, or be subjected to discrimination under any education program or activity receiving 

Federal financial assistance.ò 
2
 The Educational Amendments of 1974, Pub. L. 93-380, § 844, 88 Stat. 612 (1974). 

3
 34 C.F.R. § 106.41 (2009). 

4
 See http://www.ed.gov/about/offices/list/ocr/docs/title9guidanceadditional.html (accessed Feb. 26, 2009). 

Central to the development is the report, Title IX Data Collection: Technical Manual for Developing the Userôs 

Guideò by Alan F. Karr and Ashish P. Sanil of the National Institute of Statistical Sciences and the Research 

Triangle Park. In a ñDear Colleagueò letter of March 17, 2005, OCR stated:  
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Daniel A. Cohen 

Daniel A. Cohen, an attorney specializing in Title IX cases, stated that his task as an attorney 

was to inform clients about the law and help them comply,5 and as such, he neither supported 

nor opposed the 2005 Additional Clarification.6 For schools seeking compliance under Prong 

Three, however, he generally favored use of the Model Survey.7 According to him, much of the 

criticism of the 2005 Additional Clarification had been unfair, but it was important to 

distinguish between general Title IX policy concerns and criticisms specific to the 2005 

Additional Clarification itself.8 He said the test for measuring compliance with Prong Three had 

been in place since 1979,9 and that three factors have to be present simultaneously for a school 

to be considered out of compliance with Prong Three: evidence of unmet interest in a sport or 

sports at the institution, evidence of interested students possessing sufficient ability to sustain a 

team, and a likelihood of athletic competition in the region.10  

 

Mr. Cohen said with respect to measuring interest, Title IX had always focused on a schoolôs 

current and admitted students, not future or potential ones.11 The 1996 Clarification 

recommended that schools monitor a number of indicators that gauge interest in sports directly, 

he said.12 Its list of indicators was thorough, but the guidance was so vague that schools had no 

way of knowing when they had attained compliance, he said. He remarked further that no 

indicators were considered dispositive or more persuasive than others, and it was unclear at 

what point a showing of some interest might rise to the level of sufficient unmet interest to 

require the addition of a team.13 He said that schools developed subjective measures to gauge 

student interest in athletics to demonstrate compliance with Prong Three, which often included 

varying self-administered surveys.14 According to Mr. Cohen, of the schools that OCR 

investigated between 1992 and 2002, about two-thirds sought compliance with Title IX under 

                                                                                                                                                       
Based on [its] experience investigating complaints and conducting compliance reviews 

involving the three-part test, [it] believes that institutions may benefit from further specific 

guidance on part threeé.An institution will be found in compliance with part three unless 

there exists a sport(s) for the underrepresented sex for which all three of the following 

conditions are met: (1) unmet interest sufficient to sustain a varsity team in the sport(s); (2) 

sufficient ability to sustain an intercollegiate team in the sport(s); and (3) reasonable 

expectation of intercollegiate competition for a team in the sport(s) within the schoolôs normal 

competitive region. 

U.S. Department of Education, Office for Civil Rights, ñAdditional Clarification of Intercollegiate Athletics 

Policy: Three-Part TestðPart Three,ò March 17, 2005, pp. iiiïiv. 
5
 Ibid., p. 26. 

6
 Ibid., p. 26. 

7
 Ibid., pp. 26ï27. 

8
 Ibid., p. 27. 

9
 Ibid., p. 27. 

10
 Ibid., pp. 27ï28. 

11
 Ibid., pp. 28ï29. 

12 
Ibid., p. 28. Since 1996, he said the U.S. Department of Educationôs Office for Civil Rights recommended that 

schools monitor the athletic interests of local nonstudents and high school students as an indirect way of gauging 

future, potential interest in a sport. See also Mr. Cohenôs supplemental statement. 
13

 Ibid., pp. 28ï29. 
14

 Ibid., p. 29. 
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Prong Three.15 Of these, about three-quarters used some form of survey to assist them in 

measuring interest.16  

 

Mr. Cohen stated that the Commission on Opportunity in Athletics, convened in 2002 by then- 

Secretary of Education Rod Paige, studied Title IX and the 1996 Clarification extensively.17 In 

meetings held across the country, he said collegiate athletic administrators repeatedly informed 

Commission members that the 1996 Clarification had its merits but was so ambiguous that they 

could not determine when compliance was achieved under Prong Three.18 Many schools 

resorted to using proportionality, according to Mr. Cohen, because it was measurable and school 

officials knew when compliance with Title IX had been attained.19  

 

Mr. Cohen said OCR commissioned independent, expert statisticians to evaluate the different 

survey approaches schools had employed and submitted to OCR between 1992 and 2002.20 

Drawing on best practices, the statisticians then designed a streamlined Web-based model 

survey, he stated.21 This tool for measuring interest in sports became the centerpiece of the 2005 

Additional Clarification, he said.22 

 

According to Mr. Cohen, OCR provided guidance for administering the Model Survey in the 

2005 Additional Clarification and built safeguards to ensure the data collected would be 

reliable.23 An often overlooked safeguard, he said, was the requirement that the Model Survey 

be administered in a manner that generated a high response rate.24 Unless this condition was 

met, he said, OCR would not assume survey findings to be reliable and would consider other 

indications of interest, including those listed in the 1996 Clarification.25 Mr. Cohen claimed that 

a well-administered Model Survey would identify most direct indications of interest, and thus 

the 2005 Additional Clarification was not inconsistent with the 1996 Clarification. The Model 

Survey simply provided a more direct way to measure the same indications of interest, he 

further claimed.26 In light of this safeguard requiring that the Model Survey be administered in a 

manner designed to generate a high response rate, the pejorative characterization of the Model 

Survey as simply an e-mailed questionnaire was incorrect.27  

 

OCRôs preferred method of Model Survey administration was one in which students must 

complete the survey or purposefully choose to bypass it, as this would result in a 100 percent 

                                                 
15 

Ibid., p. 29. 
16 

Ibid., p. 29. 
17 

Ibid., p. 29. 
18 

Ibid., p. 29. 
19 

Ibid., pp. 29ï30. 
20

 Ibid., p. 30. 
21

 Ibid., p. 30. 
22

 Ibid., p. 30. 
23

 Ibid., p. 30. 
24

 Ibid., pp. 30ï31. 
25

 Ibid., p. 31. 
26

 Ibid., p. 31. See also Mr. Cohenôs supplemental statement. 
27

 Ibid., p. 31. 



8 Title IX Athletics: Accommodating Interests and Abilities 

  

 

response rate. 28 Specifically, OCR recommended making the Model Survey a part of mandatory 

class registration.29 Mr. Cohen stated that even if a school decided to distribute the Model 

Survey via e-mail initially (as the 2005 Additional Clarification permits), OCR still required 

sufficient follow-up efforts to ensure a high response rate.30 In his opinion, the follow-up issue 

has been criticized because what is considered ñsufficientò follow-up is subjective and open to 

debate.31 Mr. Cohen then reiterated that the preferred methodology for administering the Model 

Survey was via a mandatory response methodology, not e-mail.32 

 

Mr. Cohen claimed that the 2005 Additional Clarification was a vast improvement over the 

1996 Clarification because it gave schools a clearer road map for complying with Prong Three.33 

OCR, he stated, will defer to the findings of a survey that is administered according to its 

instructions.34 Schools, he said, now have the added advantage of knowing when they have 

attained compliance,35 and he urged those relying on Prong Three to consider if their compliance 

efforts would benefit from following OCRôs guidance in the 2005 Additional Clarification.36 

Jessica L. Gavora 

Ms. Jessica Gavora stated that, for over a decade, Title IX compliance had been based on 

statistical proportionality, which posited that absent discrimination, men and women would 

participate in athletics at the same rate.37 She claimed that statistical proportionality triumphed 

not by proving that men and women had identical interests in sports, but by making actual 

interest in sports irrelevant to Title IX compliance.38 She stated that proportionality demanded 

that schools ignore actual student interest in sports and manipulate their athletic programs such 

that gender ratios matched that of the undergraduate student population.39  

 

Ms. Gavora presented the College Sports Councilôs proposed amendment to Title IXôs 

implementing regulation as a way to return Title IX to its original anti-discriminatory 

purpose, protect the gains women have made, and above all, reflect the interests of student 

athletes.40 This proposed amendment would require schools to equally accommodate the 

                                                 
28

 Ibid., p. 31. 
29

 Ibid., p. 31. 
30

 Ibid., p. 32. 
31

 Ibid., p. 32. 
32

 Ibid., p. 32. 
33

 Ibid., pp. 33ï34. 
34

 Ibid., p. 33. 
35

 Ibid., p. 33. 
36

 Ibid., p. 34. 
37

 Jessica Gavora, Testimony before the U.S. Commission on Civil Rights, briefing on Title IX Athletics: 

Accommodating Interests and Abilities, Washington, DC, May 11, 2007, transcript, p. 35, (hereafter cited as 

Gavora Testimony, Briefing Transcript). 
38

 Ibid., p. 35. 
39 

Ibid., p. 35. 
40

 Ibid., p. 41. 
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interests of both sexes, rather than just the interests of the underrepresented sex.41 Ms. Gavora 

stated that both she and the College Sports Council supported without reservation the spirit 

and intent of Title IX.42 According to her, the proposed change would preserve and protect 

the law for new generations of male and female American athletes of all ages.43 

 

Although the College Sports Council strongly supports this amendment, Ms. Gavora stated 

that in the absence of such an amendment, the organization viewed the benefit of the Model 

Survey as reinforcing the notion that the government, when judging an institutionôs compliance 

with Title IX, recognized womenôs ability to express and act on their own interests.44 She 

claimed that the reaction of critics such as the Womenôs Sports Foundation45 and National 

Womenôs Law Center46 to the Model Survey has been to refute interest as a measure of 

compliance, even though many such critics had professed that interest was an acceptable 

measure of compliance.47 For example, she said two prominent defenders of Title IX status quo 

stated that surveys were inadequate to ascertain the relative interest of men and women in sports 

because men were culturally more likely to profess an interest than women, even if the latter 

were interested.48 The critics, she said, also argued that ascertaining student interest in athletics 

only served to inhibit change in a schoolôs sports program since women interested in a particular 

sport would not attend an institution that did not offer it already.49 Ms. Gavora stated that to the 

extent the criticsô arguments were meritorious, their proposed remedies were so broad and ill -

defined that Prong Three would revert to being vague and unworkable.50 By way of example, 

she stated that in addition to the Model Survey, critics demand that schools also consult with 

local club sports, youth coaches, high schools, junior high schools, and elementary schools, as 

well as consider national trends, in determining womenôs sports opportunities.51 Ms. Gavora said 

the amorphous nature and scope of these requirements would make it near impossible for well-

meaning administrators to seek compliance under Prong Three and would ensure that schoolsô 

lawyers and Title IX consultants continued to advise adherence to substantial proportionality.52 

 

According to Ms. Gavora, the role of the NCAA deserved scrutiny.53 She remarked that like 

many single-issue critics of the Model Survey, the NCAA had long maintained that measuring 

and fulfilling interest was a valid means of compliance with Title IX and vehemently denounced 
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the instrument.54 She pointed out that the NCAA, unlike the critics, had a responsibility to 

represent all collegiate athletes, not just female athletes.55 A day before this briefing, she said, 

the NCAA, Womenôs Sports Foundation, and others participated in a news conference to pre-

empt discussion of the Model Survey.56 The Womenôs Sports Foundation and the National 

Womenôs Law Center, according to her, had clearly expressed their support for the status quo in 

the enforcement of Title IX; their only objection was that statistical proportionality was not 

applied aggressively enough.57 Special interest groups had the right to voice these opinions, she 

asserted, but the NCAA did not because of its unique status representing all collegiate athletes.58 

She stated that in 2006, Title IX was fully or partly responsible for the loss of hundreds of 

athletic opportunities at Rutgers University, James Madison University, Ohio University, Butler 

University, Clarion University, and Slippery Rock University. She asked if the NCAA 

supported this status quo.59  

 

According to Ms. Gavora, no school had employed the Model Survey to demonstrate 

compliance with Title IX because the NCAA, which periodically reviewed member institutions 

for commitment to gender equity, had expressly asked them not to do so.60 In addition, she said, 

interest groups that routinely sue colleges and universities under Title IX had publicly stated that 

the Model Survey was an illegitimate and illegal tool.61 According to Ms. Gavora, far more 

troubling than the negative publicity and litigation over the use of the Model Survey was the fact 

that the instrument relied on a flawed Prong Three.62 Prong Three, which was applicable only to 

schools that had not attained statistical proportionality, only required accommodation of the 

interest of the underrepresented sex, which more often than not were women, she said.63  

 

To illustrate, Ms. Gavora gave the example of James Madison University, which offered 28 

athletic teams to studentsð13 for men and 15 for women. James Madisonôs athletic rosters 

could not keep pace with the growth in its female student population, already at 61 percent. As 

such, the Model Survey offered no protection for existing teams, so when two womenôs club 

teams sought varsity status, the University had no recourse but to achieve statistical 

proportionality by cutting ten teams.64 

 

Ms. Gavora referred Commissioners to the College Sports Councilôs proposed amendment to 

Title IXôs implementing regulation, which she claimed would return Title IX to its original anti-

discriminatory purpose, protect the gains women have made, and above all, reflect the interests 
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of student athletes.65 This proposed amendment would require schools to equally accommodate 

the interests of both sexes, rather than just the interests of the underrepresented sex.66 Ms. 

Gavora stated that both she and the College Sports Council supported without reservation the 

spirit and intent of Title IX.67 According to her, the proposed change would preserve and protect 

the law for new generations of male and female American athletes of all ages.68 

Jocelyn F. Samuels 

According to Ms. Jocelyn Samuels, the 2005 Additional Clarification conflicted with 

longstanding U.S. Department of Education policy, violated basic principles of equality under 

the law, and threatened to stall or reverse the progress that women have made under Title IX.69 

As such, she called for its rescission.70 She stated that compliance with Title IXôs participation 

requirements was assessed by means of a three-part test and that frequent attacks had been 

resoundingly rejected.71 According to her, nine federal appellate courts had upheld the test, and 

prior administrations had applied it uniformly.72 She stated that in July 2003, the U.S. 

Department of Education reaffirmed its commitment to continue to apply its longstanding 

interpretations of Title IX, and rejected the recommendations of the Commission on 

Opportunity in Athletics73 that, according to her, would have dramatically reduced and 

undermined womenôs rights to equal opportunity.74 

 

Ms. Samuels stated the 2005 Additional Clarification was inconsistent with the law and prior 

U.S. Department of Education policies for several reasons: 

 

For one, Ms. Samuels claimed the 2005 Additional Clarification impermissibly allowed 

schools to use solely results from an e-mail survey to evaluate whether they had satisfied 

their obligation to provide equal opportunity.75 According to her, courts have recognized 

consistently that student interest cannot be measured properly apart from opportunity, since 

interest and ability rarely develop in a vacuum.76 Consequently, she claimed the findings 

from the surveys reflected the discrimination that had already limited and continues to limit 
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womenôs opportunities to participate in sports.77 Relying on them as the basis to establish 

future opportunities for women, she said, continued the cycle of discrimination and enshrined 

the status quo of womenôs lower participation level in athletics.78 According to her, it was for 

these reasons the 1996 Clarification and prior policies of the U.S. Department of Education 

endorsed a range of factors that schools must consider in evaluating womenôs interests.79 Ms. 

Samuels said these factors were very specific, including for example, student requests to elevate 

a team from club to varsity status, opinions of coaches and athletics administrators, and surveys 

of the types of sports being played in high schools and communities from which universities 

typically draw students.80 According to her, the U.S. Department of Educationôs decision to 

eliminate schoolsô obligation to consider these factors did not serve students well.81 

 

Second, by restricting the Model Survey to current and admitted students, the 2005 Additional 

Clarification ignored the reality that students were unlikely to attend a school that did not offer a 

sport in which they had an interest.82 She said in failing to require schools to look beyond their 

campuses, the 2005 Additional Clarification allowed them to restrict sports offerings, claim they 

were satisfying the interests of students that were content with existing offerings, and presume 

Title IX compliance.83 In addition, Ms. Samuels asserted, it effectively required women to show 

they can fill a new team by relying on students already within the schoolôs current student 

body, while leaving schools free to recruit male players with performance assessments, 

incentives, and invitations to visit campus.84 Citing a U.S. Court of Appeals for the Fifth Circuit 

decision,85 she said that the heart of this contention was ñan institution with no coach, no 

facilities, no varsity team, no scholarships and no recruiting in a given sport must have on 

campus enough national caliber athletes to field a competitive varsity team in that sport before a 

court can find sufficient interest and abilities to exist. It should go without saying that adopting 

this criterion would eliminate an effective accommodation claimed by any plaintiff at any 

time.ò86 

 

Third, the survey methodology the 2005 Clarification chose was deeply flawed because a school 

is permitted to accept nonresponse as evidence of a lack of interest.87 She argued that students 

do not respond to an e-mail survey for a variety of reasons that may be wholly unrelated to 

interest in sports participation, such as not having received the e-mail, insufficient response 

time, or that the message was blocked by spam filters.88 Similarly, she argued that the survey 
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methodology was unsound, violating basic principles governing response rates.89 She 

observed that NCAA guidelines found response rates below 60 percent to be suspect.90 The 

2005 Additional Clarification, she stated, allowed schools to claim a response rate of 100 

percent91 when the actual response rate, in her opinion, would likely be rejected by a court.92 The 

survey methodology was also unfair, she said, because the 2005 Additional Clarification 

authorized schools to rely on a womanôs self-assessment of lack of ability to compete as 

evidence of her actual ability.93 She stated that if given the opportunity, many students who 

played sports in high school possess the ability to play at college level, and to accept their self-

assessment without consulting coaches and qualified others was a disservice to them.94  

 

Fourth, according to Ms. Samuels, the 2005 Clarification shifted the burden of proof of interest 

in sports to female students and represented a real change from prior law.95 This shift, she said, 

was contrary to the requirement of full accommodation of female athletesô interests and 

abilities.96 In addition, she stated that opponents of the three-part test have interpreted Prong 

Three to mean that schools are required only to accommodate the relative interests of their 

students.97 The relative interest argument, she contended, discounted the fact that schools 

seeking compliance under Prong Three were already failing to offer female students equal 

opportunities to participate in sports.98 She added that it drew on inaccurate and impermissible 

stereotypes of women being inherently less interested in sports than men, which was unlawful 

under Title IX and disproved by the surge in the numbers of women participating in sports since 

the statuteôs enactment.99 

 

Finally, according to Ms. Samuels, the 2005 Additional Clarification provided inadequate 

oversight by the U.S. Department of Education, which she claimed tended to assume 

compliance. Apparently, this was evidenced by the fact that it had no mechanism in place for 

OCR to assess a schoolôs claim it had done enough to ensure the Model Survey was delivered to 

a sufficient number of students and the response rate was adequate.100 In her view, the 

presumption of compliance was an inadequate response by an agency with a responsibility to 

enforce the law and to ensure that all students had equal opportunity to participate in sports and 

freely exercise their civil rights.101 
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Judith M. Sweet 

Ms. Judith Sweet said she was probably the only panelist with experience in campus athletics 

before and after the passage of Title IX, which she said resulted in improved opportunities for 

women in sports.102 She stated she had observed the commitment of the NCAA and universities 

as they sought to promote equity, as well as the resulting advances in campus and NCAA 

programs.103 According to her, disparity in opportunities and support for women remained 

significant, and the goals of Title IX were far from realized.104 

 

Ms. Sweet said the NCAAôs Executive Committee105 and its president, Myles Brand, reviewed 

and rejected the 2005 Additional Clarification as a means for assessing interest and Title IX 

compliance.106 The U.S. Department of Educationôs 1996 Clarification, according to Ms. Sweet, 

indicated that surveys were but one of several approaches an institution must use to evaluate 

womenôs interest in sports; on the other hand, she said, the 2005 Additional Clarification 

permitted an electronic survey to be the sole measure, which she claimed appeared contrived to 

show that females were not interested in participation.107 She charged that the survey 

methodology permitted institutional manipulation to prove a lack of interest on womenôs part;108 

and a review of data collected under the Equity in Athletics Disclosure Act109 showed that not all 

institutions were committed to equal opportunity and Title IX compliance.110  
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The 2005 Additional Clarification, according to Ms. Sweet, also gave noncompliant institutions 

an easy way to claim compliance with Prong Three through use of an electronic survey that 

interpreted nonresponse as an indication of a lack of interest.111 This, she said, was its greatest 

weakness,112 adding that an NCAA study113 concluded the survey method did not meet accepted 

professional standards for assessing interest.114 She added that spam filters often block e-mails,115 

and students have reported consistently that they rarely respond to on-line surveys.116 According 

to her, the NCAA leadership and membership strongly supported the 1996 Clarification and 

urged the withdrawal of the 2005 Additional Clarification.117  

 

Ms. Sweet further stated that the 2005 Additional Clarification ignored the fact that institutions 

recruit athletics teams from regional or national pools of high school and community college 

students.118 Surveying an existing student population to ascertain interest, she said, eliminated 

the input of students who potentially would have attended that university had their preferred 

sport been sponsored.119 College presidents, chancellors, and athletics administrators, she stated, 

agreed that the 2005 Additional Guidance was contrary to the original intent of Title IX because 

a survey alone cannot assess interest comprehensively.120 She added that the Model Survey was 

cumbersome, confusing, and unprecedented in length, detail, and method of dissemination.121 

Very few universities or colleges, according to her, have acknowledged using the Model 

Survey.122 She observed that of the campuses OCR reviewed prior to 2005, close to two-thirds 

used Prong Three to achieve Title IX compliance, thus suggesting that the prior guidance on 

Prong Three was workable.123 

 

Ms. Sweet stated most university presidents, chancellors, and athletics administrators believed 

the 2005 Additional Clarification inappropriately made it easier to comply with Title IX, and 

was not truly in compliance with the spirit and intent of the law.124 The intent of the three-part 

test, she said, was to provide flexibility to institutions in meeting Title IX goals, not make one 

particular prong a means for easier compliance.125 She pointed out that the OCRôs 2005 
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Additional Clarification acknowledged the Model Survey narrowed the scope for analysis of 

interests and abilities.126 

David F. Black 

Mr. David Black stated that public discussion of Title IX, such as this briefing, brought focus to 

issues pertaining to various aspects of the law and could further compliance.127 He said Congress 

enacted Title IX to eliminate sex discrimination in federally funded education programs and 

activities, including the classroom, class offerings, employment under such an education 

program or activity, and all extracurricular activities, and in 1974, extended coverage to 

athletics programs.128 As a result of Title IX, he stated, more women than ever were 

participating in sports and attending and excelling in college and graduate programs.129 He said 

discrimination continued to occur in access to educational programs, classroom activities, and 

athletic opportunities nationwide.130 The U.S. Department of Education, he said, worked 

diligently to address complaints of Title IX violations in all areas,131 and provided technical 

assistance and tools to institutions to help them determine compliance with the law.132 The 2005 

Additional Clarification, he said, furthered that mission.133 

 

Mr. Black acknowledged panelistsô concerns about the 2005 Additional Clarification weakening 

protections for female athletes, but described them as a misunderstanding of the policy.134 He 

said the 2005 Additional Clarification did not establish new substantive standards under Title 

IX, but instead, provided schools with further guidance of OCRôs long-established athletic 

policies and practices.135 According to him, the Departmentôs 1979 intercollegiate athletics 

policy interpretation established a three-part test for OCR to use in determining if post-

secondary institutions were providing nondiscriminatory athletic opportunities to their male and 

female athletes.136 It identified three methods of legal compliance and allowed schools to choose 

any one of them freely, he said.137 Under part three of that test, OCR permitted schools to 

demonstrate compliance by showing that they were accommodating the athletic interests and 

abilities of their male and female students.138  
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Mr. Black stated that for a number of years, schools have elected to use athletic interest 

surveys.139 According to him, the Model Survey, Userôs Guide, and the 2005 Additional 

Clarification were based on findings from statistical analyses of OCRôs cases from 1992 to 2002 

that employed athletic interest surveys under the three-part test.140 He said that the National 

Center for Education Statistics (NCES), evaluated 130 of OCRôs cases, two-thirds of which 

used part three to comply with the three-part test.141 More than half of those that chose part three 

used interest surveys, which he claimed were flawed, because they relied on a limited pool of 

students that resulted in a very low response rate.142 The Department issued the Model Survey 

and Userôs Guide to address these flaws, which he said gave schools a practical tool for 

assessing student interest,143 but added that the survey could only be used if it was administered 

in a manner consistent with NCES recommendations in the Userôs Guide.144 According to Mr. 

Black, the 2005 Additional Clarification promoted compliance with Title IX by first clarifying 

the obligations of schools under the three-part test (a commitment OCR made in the 1996 

Clarification and the 2003 Dear Colleague letter), and then by making it easier for them to 

assess their own compliance with part three and determine how they could bring themselves into 

compliance.145
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Discussion 

Administration of the Model Survey, Its Use and Response Rate 

Commissioner Kirsanow commented on Mr. Cohenôs remark that administering the Model 

Survey required more than a simple e-mail solicitation, and Ms. Samuelôs and Ms. Sweetôs 

disagreement with that statement.1 Mr. Cohen replied that sending an e-mail alone was not 

permissible under the 2005 Additional Clarification.2 A school may initially distribute the 

Model Survey using e-mail, he said, but it had to follow up on it as well.3 What was considered 

ñsufficient follow-up,ò he continued, was subjective and open to debate.4 Commissioner 

Kirsanow then asked whether under Prong Three, surveys were sent to the entire student body 

or to the underrepresented sex.5 Mr. Cohen replied that the 2005 Additional Clarification 

allowed two alternatives; the first and recommended method was administration of the Model 

Survey to the entire student body, whereas the second involved surveying all members of the 

underrepresented sex.6 In response to Commissioner Kirsanowôs inquiry into schoolsô practices 

with respect to administering the Model Survey, Mr. Cohen said he was not aware of any school 

that had employed an e-mail methodology, but was familiar with mandatory response methods.7 

For example, if a school chose to administer the Model Survey as part of its application process, 

every student must respond or purposefully bypass the survey, in which case that ñresponseò 

would be interpreted as showing a lack of interest, he remarked.8 Under the requirements of 

OCR, he said, a nonresponse was considered as such only if all students had been given easy 

access to respond to the census, its purpose had been explained clearly, and the students had 

been informed that the school treated nonresponses as an indication of lack of interest in sports 

participation.9 

 

Ms. Samuels said a report prepared by the National Coalition for Women and Girls in 

Education10 included statistical and methodological analyses of the perceived flaws of the 2005 

Additional Clarification survey methodology.11 She added that the mandatory approach had 

statistical problems.12 While the 2005 Additional Clarification called for schools to ensure a 

reasonable response rate, she claimed it failed to provide guidance on how this was to be done, a 
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point also made by Mr. Cohen if the survey was administered via email.13 She further said the 

2005 Additional Clarification made no provision for OCR oversight or monitoring to evaluate 

whether schools had engaged in a sufficient effort to ensure that students respond.14 

 

Ms. Sweet reported she had once asked a group of 200 undergraduate students if they had ever 

responded to an e-mail survey, and none replied affirmatively.15 She asked, similarly, a group of 

50 graduate students. Only a marketing student said she had responded to a survey, because, Ms. 

Sweet explained, the student understood the importance of surveys.16 Ms. Sweet observed that 

based on the responses of these students, one would have to conclude that they have no interest 

in participating in athletics, yet they are all currently involved in sports.17 As for institutional use 

of the Model Survey, she said that one institution modified it to determine the types of sports 

that might be added to its program in the future, not to measure interest.18 She said this 

institution found it cumbersome, and that even a cash incentive failed to attain more than a 25 

percent response rate.19 Commissioner Kirsanow then asked if the survey was only a minimal 

means to gauge interest and whether a university was prohibited from using other measures.20 

Ms. Sweet said if an institution was committed to complying with Title IX fully, then it would 

use a variety of approaches to determine interest, but if it was seeking an easy way to meet 

Prong Three, then the survey was the answer, since the 2005 Additional Clarification mandated 

no further effort.21 

 

Mr. Black said the Department examined the handbooks of several universities and discovered 

that most had policies on e-mailed communications with students. For example, he stated, 

Purdue University, University of Texas, Syracuse University, and New York University 

informed students that e-mail was a presumed mode of communication and they were expected 

to read them.22 He also clarified that the e-mail survey or notice of the survey was not from 

OCR, but was sent as an official e-mail from the university.23 He added that universities also had 

e-mail policies regarding spam; Stanford University, for example, was capable of turning off 

spam filters to ensure that students would receive official university e-mails.24 Commissioner 

Yaki said that cell phone text message alerts were more popular with students and more 

effective than e-mails at informing the public.25 
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According to Mr. Black, the preferred method to administer the Model Survey was in 

conjunction with a mandatory event, such as class registration.26 The use of e-mail was an 

option, he said, but only if the institution followed the strict guidance in OCRôs Userôs Guide, 

namely: 1) the school conducted a census, 2) students were notified of the surveyôs purpose, 3) 

students were informed that nonresponse would be deemed as a lack of interest response on 

their part, and 4) the school made a reasonable effort to follow up, such as an additional official 

e-mail or contacting students who had not responded.27 Mr. Cohen drew attention to an 

important point in the 2005 Additional Clarification that, according to him, was often 

overlooked: ñSchools may either require students to complete the census or provide the census 

in a context in which most students will complete it.ò28 He stated, in light of this, it was incorrect 

to assume that schools could properly administer the Model Survey by sending a single e-mail.29 

He added that OCR would not defer to an institution if it had not administered the e-mail survey 

in a manner in which most students would respond.30 

 

Mr. Black disputed the assertion that OCR would not ñlook behind the numbersò if a school 

administered the Model Survey. He clarified that, if the school raised use of the Survey as a 

defense to a Title IX complaint investigation, OCR would still investigate to see if the school 

administered the survey consistent with the Usersô Guide.31 He further clarified what the Model 

Survey measured, saying that it did not measure the extent of womenôs interest in sports, 

whether they continued to be interested in sports, or even if their degree of interest was 

comparable to the menôs.32 The Model Survey, he stated, was a way of identifying female 

student interest in additional athletic opportunities, and that e-mail was a direct way of 

ascertaining student interest in athletic participation.33 For example, it takes 25 students to make 

up a softball team, and the purpose of the Model Survey is to identify those 25 students who are 

interested in softball, he said.34 The response rate may be two percent, he explained, but if the 

responses are from the 25 students interested in softball, the institution is now eligible to add the 

sport, and assess the ability of the interested students.35 Vice Chair Thernstrom asked if there 

had been a serious problem with the response rate.36 Ms. Samuels responded that no mechanism 

existed to systematically assess which schools or whether any schools were using the Model 

Survey.37 She said research showed that responses to e-mail surveys were extremely low.38 

Chairman Reynolds pointed out that the Commissionôs interest was not in predicting the 

problems that could unfold in the future, but the pattern of the data, given that the Model Survey 
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was a new approach and the NCAA had urged colleges not to use it.39 Vice Chair Thernstrom 

expressed concern about the lack of hard data on response rates to the Model Survey, aside from 

the anecdotal evidence Ms. Samuels was prepared to share with the Commission.40 

 

With regard to Ms. Samuelsô comment on a lack of a mechanism to collect data, Mr. Black said 

when institutions received federal funds, the U.S. Department of Education required them to 

sign an assurance of compliance with federal civil rights laws, including Title IX, although it did 

not seek information on how they planned to conform.41 He pointed out that the flexibility in the 

three-part test allowed an institution to comply under Prong One at one time point, and seek 

compliance under Prong Three, with its attendant need to assess interest, at another time point 

(e.g., when enrollment changes).42 As such, he said imposing a reporting requirement on schools 

was difficult.43 He added that schools have expressed interest in surveys generally, and in the 

past, OCR has mandated their use to monitor unmet interest in light of violations; however, it 

did not require use of the Model Survey and, to his knowledge, no institutions subjected to OCR 

investigation had employed it. 44 

 

Chairman Reynolds asked if OCR could inquire about an institutionôs survey response rate 

during a compliance review.45 Mr. Black replied that if OCR chose a representative group of 

institutions, then it could infer a response rate, to the extent these schools used the Model 

Survey to seek compliance under Prong Three.46 He reported that one school had a response rate 

to a survey other than the Model Survey of two percent, and was still required to add a team.47 

Mr. Cohen added that response rates were dependent on the method of administration, and was 

unaware of any school that had fielded the Model Survey via e-mail, although he knew of 

instances in which the mandatory response methodology was employed.48 According to him, 

one school that administered the Model Survey as a mandatory part of its application process 

attained a response rate of 100 percent.49 He also said schools were aware of problems using e-

mail to administer the Model Survey, and tried to avoid that method because it made them 

vulnerable to attack based simply on their good faith efforts to comply with the law.50 He 

described a school that used a survey to determine athletic interest, and an advocacy group that 

announced its intention to make the situation a litigation test case on the Model Survey, even 

though it had not been used in that instance.51 He charged that the advocacy group attacked the 

school even though it had attempted to comply with the law using a legal method, decided to 
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add a womenôs team, and sought compliance through proportionality.52 Fear of such attacks, he 

said, motivated schools to conceal their compliance efforts.53 

Surveys and Compliance under Prong Three 

Commissioner Braceras said her questions were more policy oriented than those previously 

addressed, 54 and asked Ms. Samuels whether her objections were specific to the Model Survey 

or to the use of surveys under the third prong.55 Ms. Samuels replied that as she testified, surveys 

were inherently unreliable as the only means to evaluate sufficient athletic interest because they 

tended to measure womenôs lack of exposure to sports.56 Commissioner Braceras expressed 

concern that Ms. Samuels would be satisfied only with near or full proportionality,57 but Ms. 

Samuels replied that there were three independent means to comply with Title IX, one of which 

was Prong Three.58 The 1996 Clarification, she said, set forth the appropriate and lawful 

standards under Title IX, and surveys were permissible as one of several measures for assessing 

if schools were providing adequate, fair, and equal opportunities to women.59 She added she 

would not find fault if a school complied with Prong Three under the 1996 Clarification.60  

 

Chairman Reynolds asked if the Model Survey could be modified without having it return to the 

exact approach of the 1996 Clarification, which did not offer guidance to school 

administrators.61 According to Ms. Samuels, about two-thirds of the schools investigated by 

OCR complied with Prong Three under the 1996 Clarification, and it was misguided to suggest 

the 1996 Clarification did not provide adequate guidance.62 Commissioner Braceras then asked 

Ms. Samuels if ascertaining interest and ability was an appropriate method of proving 

compliance with Title IX.63 She said it was, as long as assessment was done in compliance with 

the 1996 Clarification and provided for the full accommodation of the interests of the 

underrepresented sex.64  

 

Commissioner Heriot asked Ms. Samuelsô thoughts on how a school could comply with Prong 

Three.65 Ms. Samuels replied that the 1996 Clarification provided a very detailed road map; 

schools, for example, could conduct surveys, but should also consult their coaches and 

administrators, consider the high school sports played in their recruiting area, and consider 
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requests from their female students.66 Commissioner Braceras asked Ms. Samuels whether she 

would be satisfied if, after following the road map, schools discovered that only 43 percent of 

athletic opportunities were provided to women, even though women comprised 60 percent of 

the enrollment.67 Ms. Samuels said she would be satisfied, but doubted that every effort would 

have been made to follow the road map because of widespread noncompliance with the law.68  

 

Ms. Gavora said that in the U.S. Department of Educationôs transmittal letter accompanying the 

1996 Clarification, the then assistant secretary for civil rights indicated proportionality was a 

safe harbor for schools seeking compliance.69 She observed that in the process of conducting 

research for a book, she reviewed the claim that two-thirds of the schools investigated by OCR 

chose Prong Three to comply with the law.70 She stated that she found about 64 percent of 

schools under OCR compliance review employed Prong Three, but the investigations invariably 

ended with agreements requiring the addition of womenôs teams or elimination of menôs 

teams.71 This, she claimed, resulted in a move further toward proportionality.72  

 

Mr. Black sought to clarify several points.73 According to him, the 1979 policy, which 

underwent formal notice and comment under the Administrative Procedures Act, was the 

controlling factor, but still allowed institutions to choose freely nondiscriminatory methods by 

which to determine their studentsô athletic interest and abilities.74 With respect to the 1996 

Clarification, he said the department solicited feedback from institutions but did not subject it to 

formal notice and comment.75 With respect to the oft-referenced ñtwo-thirdsò figure, he said 

OCR reviewed cases not in compliance with proportionality, and found two-thirds of them 

chose to comply with Title IX using part three.76 He added that Title IX requires schools to 

provide equal opportunity for admitted or enrolled students.77 

 

Commissioner Braceras repeated her concerns over whether anything less than full 

proportionality necessarily indicates discrimination in the provision of athletic participation 

opportunities (panelists had mentioned that 43 percent of college athletics participants are 

women, while women comprise 60 percent of the student body). She cited the example of the 

University of Massachusetts, which is working to establish a womenôs ice hockey program to 

meet growing female interest in the sport. Commissioner Braceras stated that the absence of 
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such a program now is not evidence of discrimination, but is instead reflecting of interest in the 

sport percolating up from the high school level.78 

 

Commissioner Kirsanow observed that Prong Three references a survey with respect to interest 

and ability. He asked Mr. Cohen whether coaches or survey respondents assess ability. Mr. 

Cohen responded that while the survey asks respondents to identify their own ability, the school 

is required to assess ability after there is a requisite demonstration of interest. The additional 

clarification presents a number of different ways to assess ability, including coachesô opinions.79 

Commissioner Kirsanow then asked if, in the event that the Model Survey indicates an increase 

in menôs interest in sports or an increase in their unmet interests that exceeds that of women, a 

school has ever added menôs sports programs. Ms. Gavora responded that Prong Three only 

requires meeting the interest of the underrepresented sex. Mr. Cohen added that once a school 

reaches compliance with any prong under the policy guidance it is free to add sports for either 

sex.80 Commissioner Taylor expressed doubts that a school would do this, since a school could 

preclude an OCR investigation completely by resorting to Prong One (proportionality).81 

Opposing Views on the 2005 Additional Clarification and Proportionality 

Commissioner Yaki asked the panelists to explain why there was a perception that the 

administration of Title IX required clarification, when in fact a 2001 Government 

Accountability Office study (GAO)82 found the law did not really have an impact on menôs 

programs.83 He also asked Ms. Samuels and Ms. Sweet to identify the issue to which the 

briefing panel was seeking resolution, since data did not suggest that Title IXôs benefits for 

young women and girls came at the expense of men.84 Ms. Samuels replied that existing data 

showed that opportunities for both men and women had grown since Title IX.85 She said a report 

updating data in a 2001 GAO study would be released in June 2007.86 Some specific menôs 

sports had suffered decline, she said, but Title IX bore no responsibility.87 According to her, 

institutions consider a wide range of factors when deciding what sports to offer, including the 

popularity of the sport, liability concerns, availability of adequate coaching staff, and, most 
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importantly, budget.88 She said football and menôs basketball consume three-quarters of schoolsô 

entire budgets for menôs sports and, as a result, little remains for broad-based opportunities.89 

 

Ms. Gavora said the NCAA was the sole repository of data on intercollegiate sports 

participation, which in itself was problematic.90 She stated that for the most part, NCAA did not 

account for new institutional members when determining sports participation by men and 

women.91 When the GAO factored that into its analysis, Ms. Gavora said it found a 12 percent 

decrease in opportunities for men from the late 1980s to the mid-1990s.92 She reported that the 

College Sports Council recently found clear declines in menôs opportunities using data corrected 

for new membership, though she said she was not implying this was all due to Title IX.93 

Currently, she said, only 17 menôs collegiate gymnastic programs remained, while track 

opportunities for men and sports opportunities for male minority athletes were declining 

precipitously, and football accounted for only 11 percent of NCAA teams.94  

 

Commissioner Yaki asked Ms. Sweet to explain the NCAAôs acceptance of the 1996 

Clarification and rejection of the 2005 Additional Clarification.95 Ms. Sweet reiterated that the 

former was a comprehensive approach to assessing interest and ability, whereas the 2005 

Additional Clarification allowed an institution to survey the existing student population to 

evaluate interest using a flawed method.96 Recruitment, she said, was an important aspect of 

intercollegiate athletics and it was insufficient to consider only students already on campus.97 

Mr. Black countered that recruitment was a separate issue, and an institution had an obligation 

to meet the needs of its current students.98 The Model Survey, according to him, captured many 

of the factors of the 1996 Clarification, which required, among others, examination of national 

trends in sports.99 It did this by obligating institutions to ascertain student interest in every single 

sport recognized by major athletic associations, he said.100 He added that it captured the opinions 

of coaches and athletic directors as well because they have the authority to add sports to the 
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survey.101 Mr. Cohen said he agreed with Ms. Sweet that it was an important societal goal to 

continue to expand opportunities for women in athletics, but that the debate about whether 

colleges should monitor outside interests in athletics was not germane to the 2005 Additional 

Clarification.102 The latter properly tracked the law, which requires institutions to meet the 

interests and abilities of their current and admitted students, a focus that had been in place since 

1979, he remarked.103  

 

Commissioner Yaki asked Ms. Samuels to provide a historical background on the changes to the 

three-prong test.104 Ms. Samuels responded that the U.S. Department of Education created the 

Commission on Opportunity in Athletics in 2002. A majority of this groupôs 15 commissioners 

represented NCAA Division I-A schools.105 According to her, these institutions had the most 

difficulty complying with Title IX and therefore the greatest incentive in weakening 

standards.106 At the end of a series of regional meetings, in which witnesses testifying against 

Title IX far outnumbered those supporting it, the Commission on Opportunity in Sports 

proposed 22 recommendations, she explained.107 It was her belief that a significant number of 

them would have brought damaging changes to the Departmentôs longstanding athletics 

policies.108 Prior presidential administrations had applied these policies and every court that 

examined them found them acceptable, she reiterated.109 The U.S. Department of Education 

eventually rejected the recommendations and strongly supported the prevailing Title IX 

standards instead, she stated.110 In July 2003, the Department issued a further clarification 

expressly rejecting the recommendations and affirming enforcement of the longstanding policies 

and provision of technical assistance, according to her.111 The 2005 Additional Clarification, 

issued on a Friday afternoon without public notice or comment, directly conflicted with the 

Departmentôs July 2003 commitment, she said.112 Commissioner Braceras disagreed with Ms. 

Samuels that universities were attempting to weaken Title IX.113 Ms. Samuels replied that 

universities offering big football and menôs basketball programs were facing financial 

constraints, yet wished to continue running them in the same way.114 Thus, she continued, they 

were seeking easier ways to comply with Title IX and demonstrate that they were already 

satisfying fully the interests of women students.115 
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Commissioner Yaki asked why the Bush Administration was providing clarifications and 

procedures that would ease institutionsô compliance with Title IX and yet weaken the program, 

as advocates believed.116 Chairman Reynolds observed that if this was a method for avoiding a 

schoolôs obligation to add womenôs teams, it was a poor idea.117 The 2005 Additional 

Clarification, he continued, would augment the burden on schools over time if womenôs interest 

and ability continued to increase.118 Mr. Black replied that its purpose was to give schools a tool 

to identify unmet interest.119 He agreed with Chairman Reynolds, adding that large universities 

did not want to use this tool because they would find unmet interest.120 Ms. Gavora said the 

requirement to add womenôs teams if unmet interest was found was a reason for the current bias 

toward proportionality.121 Ms. Samuels argued that schools already in compliance under Prong 

One (proportionality), did not need to add teams, and Prong Three came into play only when 

they had not met substantial proportionality, or were unable to show a continuing pattern of 

adding teams for the underrepresented sex.122  

 

Chairman Reynolds said he would like to use a different perspective to discuss a schoolôs choice 

of prongs one, two, or three.123 As an administrator, he said, the issue is the likelihood of 

incurring additional transaction costs.124 Prong One, he said, provided a way of complying with 

the law without incurring many transactional costs, since an institution had no further 

requirement on attaining substantial proportionality.125 Prongs Two and Three are more 

expensive approaches because athletic directors need legal advice to determine when they have 

satisfied the law.126 Vice Chair Thernstrom said that the incentives to institute policies that 

ensure proportionality are enormous.127 Ms. Samuels replied that an institution satisfies equity 

when it meets any one of the three prongs of the three-part test, as long as the prongs are 

appropriately and lawfully applied and interpreted.128 Proportionality, she said, was one way a 

school could show it was offering equality of opportunity, and its elimination would deny 

women the opportunity to participate in sports based on the principle that men and women were 

equally interested in and able to compete in athletics.129  

 

Commissioner Taylor asked Ms. Samuels to explain a previous comment, that the status quo 

would be frozen if Prong One was eliminated.130 She replied that Prong One assumed every 
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student on campus would have an equal opportunity to play sports, whereas Prongs Two and 

Three presume that women had less than equal opportunity.131 There were ways for schools to 

satisfy the law when the latter condition prevailed, she said, such as continuing to add teams for 

women and being able to demonstrate such a history, or showing that they were able to satisfy 

fully womenôs interests.132 Commissioner Braceras said, and Commissioner Taylor concurred, 

that Ms. Samuelsô response suggested she viewed Prongs Two and Three as transitions to Prong 

One.133  

Menôs and Womenôs Interest in Participation in Sports 

Commissioner Braceras challenged Ms. Samuelsô previous statement that men and women were 

equally interested in sports.134 Ms. Samuels said the belief that women were less interested in 

sports was a stereotype, impermissible under the law and disproved by facts.135 Since the 

enactment of Title IX, she said, womenôs participation in sports had continued to grow, and 

women showed up in large numbers to take advantage of opportunities when they were 

offered.136 Commissioner Braceras argued that they did not show up in the same proportion as 

men.137 Ms. Samuels countered that culture and availability of opportunities in schools remained 

geared toward male participation.138 Chairman Reynolds asked Mr. Cohen about the availability 

of data on the relative interests of boys and girls in athletics.139 He replied that an institution 

could employ the Model Survey to gather the empirical evidence.140 Ms. Gavora said that as part 

of a consent decree with the National Organization for Women, the University of California 

system surveyed its member institutions and found that among students indicating interest in 

athletics, 60 percent were men and 40 percent women. She added that the College Boardôs 

survey of students taking college entrance examinations (i.e., the Preliminary Scholastic 

Achievement Test (PSAT) and the Scholastic Achievement Test (SAT)), revealed a similar 

breakdown in percentages with respect to interest in sports, and that data on participation in 

voluntary club sports and intramural sports on campuses showed males outnumbering females 

overwhelmingly.141 Ms. Samuels said she disagreed vehemently that there was evidence 

showing women were less interested in sports than men.142 According to her, survey responses 

indicating less interest in sports among women, or lower participation levels, were results of 

lingering lack of exposure and the second-class status of opportunities for women.143  
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Commissioner Heriot took issue with some panelistsô assertion that even an expressed lack of 

interest in response to a survey was not enough to determine interest, but rather lack of exposure 

to pre-existing athletic opportunities. She asked whether this debate on athletic opportunities 

could mean that the U.S. Department of Education should consider issuing regulations on 

curricular and other extracurricular activities where women may be underrepresented, such as 

science and mathematics classes. Ms. Samuels responded that athletics is unique because it is a 

program that is explicitly and permissibly sex-segregated in the first instance.144 Commissioner 

Heriot countered that, once we do not take survey respondents at their word, we should logically 

extend the reach of the Title IX of Intercollegiate Athletics Policy Guidance to any school 

activity in which females may be underrepresented.145 

 

Ms. Sweet said men had been participating in athletics much longer than women.146 For 

example, she said that the NCAA celebrated its centennial anniversary in 2006, but had been 

sponsoring collegiate athletic opportunities for women for only 25 years.147 Speaking of her 

personal experience, she said despite her love of sports, no opportunities were available in high 

school and college.148 She credited the influence of Title IX in bringing about more sports 

opportunities for women.149 The law was relevant at all levels of education, she observed, and, 

since its passage, dramatic changes in career opportunities for women have occurred in 

medicine and science, although less so in engineering.150 Prior to Title IX, she said, the nationôs 

campuses had about 30,000 female athletes; today, there are more than 200,000 because of the 

commitments colleges made to provide new opportunities, which young women now clamored 

to fill. 151  

Impact of Title IX, Sports Elimination, and Worldviews 

Vice Chair Thernstrom said the status of women and how they thought of themselves had 

undergone decades of transformative change, and Title IX was but one of many factors 

contributing to an enormous increase in women participating in athletics today.152 She claimed 

that Ms. Samuels and Ms. Sweet harbored an image of women that belonged more in the 1950s, 

meaning women had a need for Title IX to confirm their potential as athletes.153 Ms. Gavora said 

that women on todayôs campuses felt completely empowered compared to previous generations, 

were fully aware of their majority status, and questioned the need for Title IX, believing that it 

hurt male colleagues when schools eliminated menôs sports to seek compliance.154 Nevertheless, 

Ms. Gavora added that Title IX remained necessary.155  
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Ms. Sweet reiterated that colleges and universities made the decisions to eliminate menôs sports 

opportunities, despite the fact that Title IX has no such requirement and the NCAA opposed 

such moves.156 Commissioner Heriot responded that to claim elimination of menôs teams was 

not due to Title IX was disingenuous given the limitation of institutional funds and the need to 

achieve proportionality, which was perceived as the safe harbor for schools.157 Ms. Sweet 

responded that institutions had a requirement to provide equity, not to cut menôs sports.158 

Commissioner Braceras asked how institutions could find the funds to ensure equity without 

eliminating some opportunities for men.159 Ms. Sweet replied that an institution with which she 

was once affiliated had 23 sports, but did not drop any despite several years of budget cuts 

because of a deliberate choice to allocate resources differently.160 Every institution, she 

indicated, had similar opportunities, but some choose, instead, to put more resources into a 

select number of sports.161  

 

Commissioner Kirsanow said that a GAO report162 showed schools eliminated various types and 

numbers of menôs teams; 170 wrestling teams, 90 gymnastic teams, 80 tennis teams, 45 track 

teams, and various numbers of swim and football teams. He asked if evidence existed that Title 

IX had some impact on elimination of menôs teams, and if schools eliminated female teams 

during the period that the menôs teams were cut.163 Ms. Gavora replied that ongoing anecdotal 

evidence put the blame on Title IX.164 She and Commissioner Braceras both responded that 

schools have eliminated female teams.165 Ms. Sweet said in regard to gymnastics, schools 

eliminated 60 menôs teams and 80 womenôs teams in a certain period.166 

 

Commissioner Braceras posed a hypothetical question to Ms. Sweet: if in a given year, the 

College Boardôs survey of PSAT and SAT test takers found 60 percent of men and 40 percent of 

women expressed an interest in sports, why would a school not be in compliance if its sports 

participation rate mirrored the finding?167 Ms. Sweet responded that surveys as sole measures of 

interest froze past bias against womenôs participation in sports.168 She said many high school and 

college students had informed her that if they had not seen females participating in sports, they 

would not have known they could do so as well; a point just as relevant to elementary school 
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students.169 Interest in sports was thus influenced by what one saw, she observed.170 

Commissioner Braceras said Ms. Sweetôs response suggested that ascertaining the current 

interest and ability of students at not only the college level, but also those in the pipeline (PSAT 

and SAT test takers), was insufficient to satisfy her sociological worldview.171 Commissioner 

Yaki disagreed with Commissioner Bracerasôs interpretation.172 He said Ms. Sweet meant that 

surveys in and of themselves were inherently limited because they were looking backward.173 If 

one were in an environment in which one did not see young women playing ice hockey, for 

example, one would be unaware of the possibility.174 He added that advocates of womenôs 

opportunities in sports had a strong bias, as would any underrepresented group, to ensure that 

opportunities and access to them were available. 175 This was the promise of Title IX, according 

to him.176  

 

Commissioner Braceras contrasted two worldviews: one posited that elimination of 

discrimination would eventually lead to a 50/50 representation;177 the other assumed that, even 

absent discrimination, disparities existed among different subgroups.178 She stated that if both 

worldviews could not be bridged, it would be impossible to determine which type of survey or 

prong of the test was best for compliance.179 Commissioner Yaki said that by creating this 

dichotomy, Commissioner Braceras had simply highlighted the philosophical difference 

between the majority and minority members of the Commission.180 He said he supported an 

affirmative approach that used the power of the law and government to create a better society.181 

Mr. Cohen distinguished between general policy concerns that seek to improve opportunities for 

women, and the three-prong test, which is a narrower aspect of the law.182 Prong Three legally 

requires schools to meet the interests and abilities of current or admitted students, which is 

distinct from such global concerns, he said.183 

 

Commissioner Kirsanow asked Mr. Cohen to explain the process by which institutions 

determined ability in a sport.184 He replied that the Model Survey included a question asking 

students to self-identify their ability level in a sport but that the school would be required to 
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assess ability following a requisite showing of unmet interest.185 Commissioner Kirsanow then 

asked if any colleges had increased menôs sports in the face of findings from the Model Survey 

that demonstrated an increase in menôs unmet interest or an increase that exceeded that of 

females.186 Mr. Cohen reminded him that Prong Three was concerned with the underrepresented 

sex.187 He continued that when a school is in compliance with Title IX under any prong, it is free 

to add menôs or womenôs sports.188 If a school added womenôs sports or demonstrated a lack of 

unmet interest by female students or otherwise reached a point where the women on campus 

were receiving adequate opportunities under the law, then there was an opportunity to add a 

menôs sport.189  
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Jessica L. Gavora 

Thank you for the opportunity to be here. My name is Jessica Gavora. I am Vice President of 

the College Sports Council and the author of Tilting the Playing Field, a 2003 book on Title 

IX. 

 

It is gratifying to me, after more then ten years of studying, writing about and commenting on 

Title IX, that we are here today talking about the issue that is at the heart of Title IX in 

athletics, and that is interest. 

 

In 35 years of the existence of this law, little serious attention has been paid to the subject of 

interest. 

 

For over a decade now, Title IX compliance has been based on a very different standard: 

statistical proportionality. The triumph of statistical proportionalityðthe argument that, 

absent discrimination, men and women would play athletics at the same rateðhas been 

achieved not by proving that men and women have identical interestsðthe data on 

participation and interest fall far short of that. It has been achieved by making the whole 

question of interest irrelevant to Title IX compliance. 

 

As you know, statistical proportionality demands that schools manipulate their athletic 

programs so that their gender ratio matches that of their undergraduate student population. In 

this way, proportionality ignores student interest in sports in favor of an arbitrary numerical 

formula. No other opportunity in educationðbe it in the education or engineering 

departments, or in drama or dance programsðis apportioned this way. Even 

accommodations that are segregated by sex, like student housing, are apportioned in 

accordance with student interest. 

 

And this brings me to the commissionôs first question, that of the strengths and weaknesses 

of the 2005 Model Survey. Itôs strengthðperhaps its only strengthðis that for the first time 

in a decade it reintroduces the notion that government should view women as thinking, 

discerning individuals capable of expressing and acting on their interests when judging an 

institution under Title IX. 

 

The 2005 policy clarification was an attempt to respond to a long expressed desire on the part 

of well-meaning college administrators for more specific guidance on how to comply with 

Prong Threeðthe interests testðof the so-call Three Part Test of Title IX compliance. 

 

Prong Three asks that schools ñdemonstrate that the interests and abilities of the members of 

[the underrepresented] sex have been fully and effectively accommodated by the present 

[athletic] program.ò For decades schools have complained that the governmentôs guidance 

for demonstrating compliance under Prong Three has been vague and subjective. In 1996 the 

Clinton Department of Education promised to provide clarity but never did. And in 2003 the 

Presidentôs Commission on Opportunity in Athletics unanimously adopted a resolution 

calling on the Office for Civil Rights to investigate ways for schools to show compliance 

under Prong Three through interest surveys.  
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And so in 2005 the U.S. Department of Education made good on these promises and 

provided guidance to allow schools to become more compliant with the law. But the reaction 

by the Model Testôs critics has been curious to say the least.  

 

Groups like the Womenôs Sports Foundation and the National Womenôs Law Center have 

long insisted that there are three equally valid ways to comply with Title IX, and that 

assessing the interests of women is in fact one of them. And yet their reaction to the Model 

Survey has been to refute interest as a measure of compliance on two fronts. They have 

argued, first, that womenôs interests cannot be discerned, and second, even when discerned, 

fulfilling the interests of women on campus is insufficient to comply with Title IX.  

 

On the first objection, two prominent defenders of the Title IX status quo wrote that surveys 

canôt gauge menôs and womenôs relative interest in sports because ñculturally, men are 

simply more likely than women to profess an interest in sport.ò Women, on the other hand, 

ñare less likely to profess an interest in sports, even if they are interested!ò 

 

In other words, women are as interested in sports as men; they just canôt bring themselves to 

admit it. 

 

The criticsô second objection to the Model Survey is that surveying current studentsô interest 

in athletics only serves to freeze a schoolôs sports program in the status quo. The theory is 

that women who are interested in a particular sport will not attend an institution that does not 

already offer that sport. Critics do not explain, however, why this same phenomenon does not 

likewise adversely impact menôs college choices. 

 

To the extent there is some merit to this argument, the remedies suggested by critics are so 

broad and ill-defined that they serve to return Prong Three to its previous, vague and 

unworkable status. The critics demand that in addition to the survey, schools also consult 

with local club sports, youth coaches, high schools, junior high schools and elementary 

schools as well as consider ñnational trendsò in determining womenôs opportunities. The 

amorphousness and scope of this requirement serves to put Prong Three compliance once 

again out of reach of well-meaning administrators, and guarantees that their lawyers and Title 

IX consultants will continue to advise them to adhere to substantial proportionality. 

 

And here the role of the National Collegiate Athletic Administration deserves some scrutiny. 

Like many of the single issue critics of the Model Survey, the NCAA has long maintained 

that measuring and fulfilling interest is a valid method of compliance with Title IX. But the 

NCAA bears a burden that the National Womenôs Law Center does not: it exists to represent 

the interests of all collegiate athletes, not just female athletes. And yet it has objected to the 

governmentôs attempt to provide the guidance its member institutions have long requested. 

And its objections have been expressed with the same vehemence and in identical language 

to the objections of the special interest groups. The reason why, it turns out, is no mystery. 

On April 2, 2005ðjust days after the Model Survey was announcedðNCAA President 

Myles Brand made a remarkable admission to the Washington Post. Referring to the Model 
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Survey, Brand said, ñWhether that will be tested in court or some other way, weôre waiting to 

see what the Womenôs Law Center and others might do. Weôre supportive of their actions.ò 

 

Groups like the Womenôs Sports Foundation and the National Womenôs Law Center have 

been clear in their expressions of support for the status quo in Title IX enforcement. Indeed, 

their only objection is that the statistical proportionality standard is not applied aggressively 

enough. This is their right as special interest groups. But what is the responsibility of the 

NCAA? In just the past year alone, hundreds of athletesðat Rutgers, James Madison, Ohio 

University, Butler, Clarion, and Slippery Rockðhave lost their opportunity to compete in 

full or in part due to Title IX. Does the NCAA support this status quo? 

 

Which brings me to the Commissionôs second question: No school, to my knowledge, has 

used the Model Survey to demonstrate compliance with Title IX. They havenôt because the 

NCAA, which periodically examines its member institutions for their commitment to ñgender 

equity,ò has told them expressly not to. And they havenôt because the interest groups which 

routinely sue colleges and universities under Title IX have publicly deemed the Model 

Survey an illegitimate and illegal tool, promising still more lawsuits for the brave 

administrator who dares use the survey. 

 

But more important than the negative public relations and legal campaign targeting schools 

employing the Model Survey, the survey itself is a very limited tool for schools seeking to 

demonstrate Title IX compliance for this reason: It depends on Prong Three and Prong Three 

is itself flawed. 

 

Remember that Prong Three applies only in cases where schools have not reached statistical 

proportionality. For these schools, it requires that they only accommodate the interests of the 

ñunderrepresented sexòðin virtually all cases women. The unmet interest of men is not 

considered. 

 

So if a school that has not reached statistical proportionality surveys its students and finds 

some unmet interest on the part of women and massive unmet interest on the part of men, it 

is obligated to fully accommodate only the womenôs interest. Whatôs more, a school that is 

not proportional and has a womenôs club team that requests varsity statusðregardless of how 

many menôs club teams request the sameðmust accommodate that interest and that interest 

only.  

 

James Madison University (JMU) is a case in point. Last fall, James Madison offered 28 

athletic teams to its studentsð13 for men and 15 for women. Only six schools in Division I 

offered more athletic opportunities. But JMUôs female student population was 61 percent and 

growing and its athletic rosters couldnôt keep pace. JMU was in no position to add womenôs 

teams. But the Model Survey offered no protection for its existing teams. When two 

womenôs club teams petitioned for varsity status, JMU was forced to achieve statistical 

proportionality by cutting ten teams, seven for men, two for women and one co-ed team. 

 

The College Sports Council has proposed a remedy for this absurd, senseless loss of 

opportunity that is occurring under Title IX today. It is a small change, not to the law but to 
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the implementing regulations, that will return Title IX to its original, anti-discrimination 

purpose, protect the gains of women, and above all, reflect the interests of students in 

athletics when judging an institution on its adherence to the law. 

 

Prong Three should be modified from its current requirement that only the interests of the 

underrepresented sex be accommodated, to a requirement that schools equally accommodate 

the interests of both sexes. Under this approach, the results of the Model Survey become the 

ñqualified poolò against which an equal accommodation standard is measured. So if a school 

finds that 40 percent of its current and prospective students who are interested in athletics are 

women, it would apportion 40 percent of its opportunities to women. In this way, students 

who shouldnôt be considered in a disparate impact determination of discriminationðsuch as 

older students, students with families, and students who simply lack the interest and ability to 

compete in sportsðwould rightly be excluded. 

 

Members of the Commission, I could go on, but my time is expired. I will conclude by 

saying that speaking for both myself and the College Sports Council, we wholeheartedly 

support the spirit and intention of Title IX. We believe that with the changes that I have just 

described, the law will be preserved and protected for new generations of American athletes, 

both men and women, girls and boys. 

 

Thank you. 

 

 

 

 

 

 



50  Title IX Athletics: Accommodating Interests and Abilities 

   

Jocelyn F. Samuels 

I am Jocelyn Samuels, the Vice President for Education and Employment at the National 

Womenôs Law Center in Washington, DC. I appreciate the opportunity to appear before you 

today to discuss Title IXôs requirement that the athletic interests and abilities of male and 

female students be equally accommodated. 

 

Founded in the year that Title IX was passed, the National Womenôs Law Center has been at 

the forefront of virtually every major effort to secure and defend womenôs legal rights, 

particularly with regard to participation in athletics. The Center filed the first comprehensive 

Title IX challenge to discrimination in intercollegiate athletics; has participated in most of 

the subsequent federal appellate cases to consider the application of Title IX to athletics; and 

has filed amicus briefs or been counsel in every Supreme Court case involving Title IX. Of 

particular relevance here, the Center was a key participant in the efforts that led to issuance 

of the three-part test that has for close to 30 years governed assessments of school 

compliance with Title IXôs participation requirements. 

 

I would like to focus my remarks this morning on the significant and damaging flaws in the 

U.S. Department of Educationôs ñAdditional Clarification of Intercollegiate Athletics Policy: 

Three-Part TestðPart Threeò1 (hereafter ñ2005 Clarificationò) issued without notice or 

opportunity for public comment on March 17, 2005. The 2005 Clarification conflicts with 

longstanding Department of Education policy, violates basic principles of equality under the 

law, and threatens to reverse the enormous progress women and girls have made in sports 

since the enactment of Title IX. The National Womenôs Law Center continues to call on the 

Department to rescind this harmful and unlawful Clarification. 

 

As you know, Title IX of the Education Amendments of 19722 bars sex discrimination in 

federally funded education programs and activities and requires that schools provide equal 

sports participation opportunities to their male and female students. For almost three decades, 

the Department of Educationôs regulatory policies have provided three independent waysð

the ñthree-part testòðfor educational institutions to show that they are meeting this 

requirement. Specifically, a school can demonstrate compliance if it can: 

Á Demonstrate that intercollegiate level participation opportunities for male and female 

students are provided in numbers substantially proportionate to their respective 

enrollment; or 

Á Where the members of one sex have been and are underrepresented among 

intercollegiate athletes, show a history and continuing practice of program expansion 

which is demonstrably responsive to the developing interests and abilities of the 

members of that sex; or 

Á Where the members of one sex are underrepresented among intercollegiate athletes, 

and the institution cannot show a continuing practice of program expansion such as 

                                                 
1 Available at http://www.ed.gov/about/offices/list/ocr/docs/title9guidanceadditional.html. 
2
 20 U.S.C. §§ 1681-87 (1988). 
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that cited above, demonstrate that the interests and abilities of the members of that 

sex have been fully and effectively accommodated by the present program.3 

 

Frequent attacks on the three-part test have been resoundingly rejected; the test has been 

uniformly upheld by the nine federal appellate courts to have considered it4 and uniformly 

applied by prior presidential administrations. In fact, in July 2003, this Department of 

Education reaffirmed its commitment to applying the test and longstanding Department 

interpretations of it, rejectingðin the wake of a massive public outcryðrecommendations 

made by a Department Commission on Opportunity in Athletics that would have 

dramatically undermined womenôs rights to equal opportunity in sports.5 

 

Despite this commitment, the Departmentôs 2005 Clarification violates longstanding and 

fundamental principles underlying the Departmentôs regulatory policies, as well as the law 

itself. The Clarification allows schools that are not meeting either the first or the second 

prong of the three-part test to show that they are nonetheless in compliance with Title IX by 

doing nothing more than sending a ñmodelò e-mail survey to their female students asking 

about their interest in additional sports opportunities. The Department will presume that 

schools comply with Title IX if they administer this survey and find insufficient interest to 

support additional opportunities for womenðeven if schools get very low response ratesð

unless female students can provide ñdirect and very persuasive evidenceò to the contrary. For 

the reasons I set forth below, this policy change effectively eviscerates the third prongôs 

requirement that schools show full and effective accommodation of their female studentsô 

athletic interests. 

The 2005 Clarification Violates Basic Principles of Equal Opportunity 

The 2005 Clarification Impermissibly Allows Schools to Rely on Surveys Alone to Measure 

Compliance. 

The 2005 Clarification permits schools to rely exclusively on the results of a survey to their 

female students to evaluate whether they have satisfied their obligation to provide equal 

athletics opportunities to these students. But as courts have consistently recognized, interest 

cannot be measured apart from opportunity. ñInterest and ability rarely develop in a vacuum; 

they evolve as a function of opportunity and experience.ò6 As a result, surveys are likely only 

to provide a measure of the discrimination that has limited, and continues to limit, sports 

opportunities for women and girls. As the US Court of Appeals for the First Circuit stated in 

                                                 
3 United States Department of Health, Education and Welfare, Office for Civil Rights, Title IX of the Education Amendments of 1972: A 

Policy Interpretation: Title IX and Intercollegiate Athletics, 44 Fed. Reg. 71,413 (December 11, 1979). 
4 See Cohen v. Brown Univ., 101 F.3d 155, 173 (1st Cir. 1996); McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 288 (2d Cir. 2004); 

Williams v. Sch. Dist. of Bethlehem, 998 F.2d 168, 171 (3d Cir. 1993); Pederson v. La. State Univ., 213 F.3d 858, 880 (5th Cir. 2000); 
Horner v. Ky. High Sch. Athletic Assôn, 43 F.3d 265, 273 (6th Cir. 1994); Kelley v. Bd. of Trs., 35 F.3d 265, 270 (7th Cir. 1994); Chalenor 

v. Univ. of N.D., 291 F.3d 1042, 1046 (8th Cir. 2002); Neal v. Bd. of Trs., 198 F.3d 763, 771 (9th Cir. 1999); Roberts v. Colo. State Univ., 

998 F.2d 824, 828-29 (10th Cir. 1993); see also Natôl Wrestling Coaches Assôn v. U.S. Depôt of Educ., 263 F. Supp. 2d 82, 95-96 (D.D.C. 
2003), affôd, 366 F.3d 930 (D.C. Cir. 2004), cert. denied, 545 U.S. 1104 (2005). 
5 United States Department of Education, Office for Civil Rights, Further Clarification of Intercollegiate Athletics Policy Guidance 

Regarding Title IX Compliance (July 11, 2003). 
6 Cohen v. Brown Univ., 101 F.3d at 179; see also McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d at 295 (ñInterest is often a function of 

experience and opportunity.ò). 
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its seminal decision in Cohen v. Brown University: ñ[T]here exists the danger that, rather 

than providing a true measure of womenôs interest in sports, statistical evidence purporting to 

reflect womenôs interest instead provides only a measure of the very discrimination that is 

and has been the basis for womenôs lack of opportunity to participate in sports.ò7 

 

Thus, basing womenôs future opportunities on their responses to surveys that measure their 

prior lack of exposure will only perpetuate the cycle of discrimination in sports to which they 

have been, and continue to be, subjected. It is for these reasons that Department of Education 

policies that predate the 2005 Clarification require that schools seeking to show that they 

have satisfied the interests of their female students evaluate a host of additional factors, 

including: 

 Requests by students and admitted students that a particular sport be added; 

 Requests that an existing club sport be elevated to intercollegiate team status; 

 Participation in particular club or intramural sports; 

 Interviews with students, admitted students, coaches, administrators and others 

Á regarding interest in particular sports; 

 Results of questionnaires of students and admitted students regarding interests in 

particular sports; 

 Participation in particular interscholastic sports by admitted students; and 

 Participation rates in sports in high schools, amateur athletic associations, and 

Á community sports leagues that operate in areas from which the school draws its 

students.8 

The Departmentôs decision to eliminate schoolsô obligation to consider these important 

criteria is a major disservice to female students and violates Title IXôs fundamental purpose 

of eradicating the discrimination to which women have consistently been subject in athletics 

and in other aspects of their education. 

The 2005 Clarification Impermissibly Allows Schools to Restrict Their Surveys to Enrolled 

and Admitted Students. 

The 2005 Clarification explicitly authorizes schools to survey only their enrolled and 

admitted students in evaluating whether they have met the requirements of the third prong of 

the three-part test. But this approach ignores the reality that students interested in a sport not 

offered by a school are unlikely to attend that school. By failing to require schools to look 

beyond their own campusesðto, for example, high school, community, and recreational 

programs in the areas from which a school typically draws its studentsðthe Clarification 

allows schools to evade their legal obligation to look broadly at indicia of womenôs interest 

in sports. Instead, the policy rewards schools with a presumption of compliance for wearing 

                                                 
7
 Cohen v. Brown Univ., 101 F.3d at 179. 

8 United States Department of Education, Office for Civil Rights, Clarification of Intercollegiate Athletics Policy Guidance: The Three-

Part Test, Jan. 16, 1996, at 10, available at http://www.ed.gov/about/offices/list/ocr/docs/clarific.html (hereinafter ñ1996 Clarificationò). 
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blindersðthat is, for restricting their sports offerings and then claiming that they are 

satisfying the interests of those who are content with those restricted offerings. 

 

The Clarification also ignores the ways in which schools typically recruit for menôs teams. 

Most colleges assess prospective players regionally or nationally and recruit them with 

scholarship offers or non-financial benefits to apply to and attend an institution. The 2005 

Clarification effectively requires women to show that they can fill a new team by relying 

entirely on students within their schoolsô current student bodiesða requirement that is not 

imposed on menôs teams. 

 

Recognizing these realities, and as noted above, prior Department policies have long required 

schools seeking to comply with Prong Three to look beyond their campuses to identify the 

participation opportunities offered by other colleges and universities or by high schools and 

recreation leagues in areas from which the school draws its students. To do otherwise in 

assessing whether womenôs interests and abilities have been fully satisfied, as authorized by 

the 2005 Clarification, vitiates the third prong of the test and perpetuates the cycle of 

discrimination. Indeed, as the Fifth Circuit Court of Appeals has stated in rejecting an 

argument very like that embraced in the 2005 Clarification: 

 
ñThe heart of this contention is that an institution with no coach, no facilities, no varsity 

team, no scholarships, and no recruiting in a given sport must have on campus enough 

national-caliber athletes to field a competitive varsity team in that sport before a court can 

find sufficient interest and abilities to exist. It should go without saying that adopting this 

criteria would eliminate an effective accommodation claim by any plaintiff, at any time.ò
9
 

The 2005 Clarification Authorizes a Deeply Flawed Survey Methodology. 

My colleagues on the panel will address the methodological flaws in the survey authorized 

by the 2005 Clarification in more detail. I would like to focus on two particularly problematic 

aspects of the survey approach the Department has endorsed: the authorization to schools to 

(a) interpret a lack of response to the survey as evidence of lack of interest; and (b) presume 

that a young womanôs self-assessment of a lack of ability to compete reflects an actual lack 

of ability. 

 

Given the low rate of response to surveys in general, and the glitches often associated with e-

mail communications, the authorization for schools to treat a failure to respond to the survey 

as a response affirmatively indicating lack of interest in additional sports opportunities is 

likely to lead schools to significantly underestimate the level of interest that exists on their 

campuses. There are numerous reasonsðentirely unrelated to their interest in participating in 

sportsðthat students may fail to respond to a survey. Students may not have access toðor 

regularly useðuniversity e-mail. Students may not receive an e-mailed survey if the e-mail 

gets caught in a spam filter, or they may delete an e-mail that looks like it might carry a 

virus. They may be too busy with other academic or extracurricular commitments to respond. 

Indeed, even if the e-mail accompanying the on-line survey states that failure to respond will 

be treated as evidence of lack of interest, students may delete the e-mail without reading this 

                                                 
9
 Pederson v. Louisiana State Univ., 213 F.3d at 878. 
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warning. To treat nonresponse as evidence of lack of interest is methodologically unsound 

and unfair to young women. 

 

It also violates basic principles governing acceptable survey response rates. In one case,10 for 

example, a court rejected survey evidence used to argue compliance with Prong Three of the 

three-part test on the grounds that the survey, which achieved only a 39 percent response 

rate, was not a reliable means of measuring the institutionôs compliance with Title IX. The 

court noted that NCAA guidelines warn that response rates below 60 percent ñówould almost 

always be cause for concern because almost half of those selected to represent your school 

did not participate in the study,ôò and because the results ñócould always be called into 

question and challenged for their representativeness.ôò11 By authorizing schools to treat non-

responses as if they were in fact responses, however, the Clarification allows the schools to 

create the fiction that 100% of surveyed students have responded. This fiction should not be 

allowed to obscure the reality that the Clarification permits schools to deny athletics 

opportunities to women based on actual response rates that would likely be rejected by any 

court examining the evidence. 

 

Equally troubling is the Clarificationôs authorization for schools to ñpresume that a studentôs 

self-assessment of lack of ability to compete at the intercollegiate varsity level in a particular 

sport is evidence of actual lack of ability.ò12 This authorization shortchanges the significant 

number of students who do not recognize their own potential until a coach, parent or friend 

encourages them to try. Moreover, as the Clarification itself recognizes, ña student may have 

athletic skills, gained from experience in other sports, which are fundamental to the particular 

sport in which the student has expressed an interest.ò13 A high school swimmer may, for 

example, have the skills to participate on a collegiate crew team; a former soccer player may 

be able to compete in track. Under longstanding Department policies that predate the 

Clarification, schools were expected to seek the opinions of coaches and other experts in 

evaluating womenôs abilities to compete at a varsity level. But the 2005 Clarification relieves 

schools of any obligation to conduct this independent assessment. 

The 2005 Clarification Impermissibly Shifts the Burden to Female Students to Show Their 

Interest in Equal Treatment. 

Under the Department policies predating the 2005 Clarification, schools had the burden of 

showingðand the Office for Civil Rights the burden of rigorously evaluating claimsðthat, 

despite their failure to provide equal opportunities to their female students, schools were 

nonetheless fully accommodating womenôs interests and abilities. OCR, for example, 

required that all educational institutions undertake evaluations of interest ñperiodically so 

that the institution [could] identify in a timely and responsive manner any developing 

interests and abilities of the underrepresented sexò14ðand required that an institution justify 

                                                 
10

 Barrett v. West Chester Univ. of Pennsylvania., 2003 WL 22803477 (E.D. Pa. Nov. 12, 2003). 
11 Id at p.9 (citing NCAA guidelines). 
12 2005 Clarification at p. 10. 
13

 Id. 
14 1996 Clarification at p. 11. 
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any assertion that students were not interested in playing sports offered in the region.15 Under 

the 2005 Clarification, however, schools that have implemented the model survey are 

presumed to have complied with Title IX, unless students produce ñdirect and very 

persuasive evidence of unmet interest sufficient to sustain a varsity team.ò16 And although 

prior policies called for schools to consider sports offered in the communities from which 

they drew their students, the 2005 Clarification explicitly rejects the argument that ñevidence 

that feeder high schools for the institution offer a particular interscholastic sportò is sufficient 

to sustain a female athleteôs burden.17 

 

This shift in the burdensðforcing women to prove that they are interested in and entitled to 

equal treatmentðis an inversion of basic civil rights principles. It also conflicts with a key 

purpose of Title IXðto encourage womenôs interest in sports and eliminate stereotypes that 

discourage them from participating.18 It is particularly damaging for students in high school, 

where female students are likely to have had few or no sports opportunities that would 

inform their responses to an interest survey, and where students should be encouraged to try 

many different sports, not have their future opportunities limited by what they might have 

experienced or be interested in at that time. 

 

It is also contrary to the requirement of full accommodation of female athletesô interests and 

abilities. Opponents of the three-part test have argued that Prong Three should be read to 

require accommodation of the interests and abilities of female students based only on the 

relative levels of those interests in comparison to those of men. But this ñrelative interestsò 

argument ignores the fact that a school relying on Prong Three to comply with the three-part 

test is, by definition, failing to offer female students equal opportunity compared to their 

male peers. It relies on the inaccurate and impermissible stereotype that women are 

inherently less interested in participation in athletics than their male counterparts. And as the 

First Circuit has noted, the argument ñcontravenes the purpose of the statute and the 

regulationò  

 
because it does not permit an institution or a district court to remedy a gender-based 

disparity in athletics participation opportunities. Instead, this approach freezes that 

disparity by law, thereby disadvantaging further the underrepresented gender. Had 

Congress intended to entrench, rather than change, the status quoðwith its historical 

emphasis on men's participation opportunities to the detriment of womenôs 

opportunitiesðit need not have gone to all the trouble of enacting Title IX.
19

 

The 2005 Clarification Provides for Inadequate Oversight by the Department of Education. 

Adding insult to injury, the 2005 Clarification does not require that the Office for Civil 

Rights monitor compliance to ensure that schools meet even the policyôs minimal 

requirements for survey use or interpret the results accurately. In fact, the 2005 Clarification 

explicitly states that ñ[w]here the Model Survey shows insufficient interest to field a varsity 

                                                 
15 Id. at p. 10. 
16

 2005 Clarification at p.6. 
17 Id. at p. 6, note 10. 
18

 Neal v. Bd. Of Trs., 198 F.3d 763, 768 & n.4 (9th Cir. 1999). 
19

 Cohen v. Brown Univ., 101 F.3d at 180-81. 
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team, OCR will not conduct a compliance review of that institutionôs implementation of the 

three-part test.ò20 In addition to drastically weakening the standards for compliance with 

Prong Three of the three-part test, therefore, the Clarification provides no mechanism for the 

Departmentðor anyone else, for that matterðto evaluate the impact of schoolsô use of the 

model survey; to investigate the extent to which that survey has stalled or reduced womenôs 

participation opportunities; or to assess the ways in which it is being implemented on 

campuses. 

The 2005 Clarification Threatens to Perpetuate Further Discrimination Against Female 

Athletes 

For the reasons set forth above, the 2005 Clarification creates a major loophole through 

which schools can evade their legal obligation to provide equal opportunity in athletics. This 

is deeply troubling, particularly becauseðdespite the advances in womenôs participation in 

sports since the enactment of Title IXðwomen remain second-class citizens on the playing 

field. 

 

Title IX has opened the door for millions of women and girls to participate in sports. 

While fewer than 32,000 women participated in college sports prior to the enactment of Title 

IX, that number has expanded to more than 160,000 women todayðover five times the pre-

Title IX rate. Female participation in high school athletics has increased ten fold, from fewer 

than 300,000 to close to 3 million students. 

 

These increased sports opportunities have provided immense benefits to a new generation of 

female athletes. Playing sports promotes responsible social behavior, greater academic 

success, and increased personal skills. Compared to their non-athletic peers, athletes are less 

likely to smoke or use drugs; have lower rates of sexual activity and teen pregnancy; have 

higher grades; and learn important life skills, including the ability to work with a team, 

perform under pressure, set goals, and take criticism.21 

 

Moreover, these benefits for women have not come at the expense of men. Data show 

unequivocally that menôs opportunities to participate in sports have grown alongside those of 

women.22 Arguments to the contrary simply cannot withstand analysis.23 

 

What the data instead confirm is that women continue to be disadvantaged in every aspect of 

sports participation. Although women represent 53 percent of the students at Division I 

                                                 
20 2005 Clarification at p. 7. 
21 See, e.g., Carnegie Corporation, The Role of Sports in Youth Development 9 (March 1996); NFHS, The Case for High School Activities 

(2002) at p.3, p.9; The National Campaign to Prevent Teen Pregnancy, Fact Sheet: Not Just Another Single Issue: Teen Pregnancy and 

Athletic Involvement (July 2003); The Womenôs Sports Foundation Report: Sport and Teen Pregnancy (1998) at 5-7; The Presidentôs 

Council on Physical Fitness and Sports, Physical Activity & Sports in the Lives of Girls (Spring 1997); Black Female Athletes Show Grad-
Rate Gains, The NCAA News (June 28, 1995). 
22 U.S. General Accounting Office, Report GAO 01-297, Intercollegiate Athletics: Four-Year Collegesô Experiences Adding and 

Discontinuing Teams, March 8, 2001. 
23 The College Sports Council (CSC), which focuses on protecting menôs athletics opportunities, recently issued a study purporting to show 

an ñalarming decline in menôs college athletics opportunities.ò College Sports Council Longitudinal Study of NCAA Participation Data, 

available at http://savingsports.org/presentation/. Examination of that study, however, demonstrates its numerous analytical and 

methodological flaws. See Cheslock, J. (forthcoming), Intercollegiate Athletic Participation and Title IX, East Meadow, New York: 
Womenôs Sports Foundation (2007). 
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universities, for example, they continue to receive only 44 percent of intercollegiate athletics 

participation opportunities, 34 percent of athletics operating budgets, and 33 percent of the 

money spent on recruitment.24 Indeed, in Division I, for every dollar being spent on womenôs 

sports, almost two dollars are spent on menôs athletics.25 At the high school level, girls 

represent only 42 percent of varsity athletes, and case law demonstrates the pervasive 

inequities that they face when they are allowed to play. Simply put, thirty-five years after the 

enactment of Title IX, the playing field is far from level for our nationôs young female 

athletes. 

 

In short, the Departmentôs 2005 Clarification does a major disservice to the young women of 

this country. The harms it inflicts stand to stall or even reverse the progress that women have 

made under Title IX. Moreover, the Clarification also shortchanges schools, which will be 

vulnerable to legal liability if they implement methods of measuring womenôs interestsð

such as those authorized in the Clarificationðthat violate Title IX standards. The 

Department should rescind the Clarification and instead restate its commitment to enforcing 

the longstanding regulatory policies that truly reflect Title IXôs goals and requirements. The 

nationôs young women deserve no less. 

 

                                                 
24 National Womenôs Law Center, Debunking the Myths About Title IX and Athletics (October 2006), available at 

http://www.nwlc.org/pdf/DebunkingMyths.pdf. 
25 Id. 
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