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Executive Summary

Throughout its history, the U.S. Commission on Civil Rights has focused on ensuring
equal protection of the laws under the Constitution regardless of race, color, religion, sex, age,
disability, or national origin, or in the administration of justice in all areas of life. As we move
into the 21st century, with the nation’s population becoming increasingly diverse, the role and
responsibility of federal agencies in enforcing civil rights take on added importance. The
Commission is responsible for monitoring the civil rights activities at federal agencies. It is
through monitoring that it can be assured that proper enforcement is taking place and the promise
of civil rights is fulfilled. The Commission has strived to ensure equal rights by issuing reports
that examine and suggest ways to improve the civil rights enforcement efforts of federal
agencies. In its reports, the Commission has identified good practices as well as inadequacies and
has made recommendations for improvement. In the past 10 years alone, more than a dozen
reports have identified and described where federal agencies have succeeded or fell short of their
civil rights obligations. The Commission has not only made recommendations, but also, based on
its research and experience, identified elements that affect the quality of civil rights enforcement.

This report, volume III in the series titled “Ten-Year Check-Up: Have Federal Agencies
Responded to Civil Rights Recommendations?” evaluates the extent to which the Departments of
Agriculture and the Interior, the Environmental Protection Agency, and the Small Business
Administration have implemented the Commission’s 1996 recommendations made in Federal
Title VI Enforcement to Ensure Nondiscrimination in Federally Assisted Programs. Thousands
of federal programs are under the jurisdiction of Title VI, which prohibits discrimination based
on race, color, or national origin in federally funded programs and activities, and it is the
responsibility of 27 federal agencies to enforce the law. Federal financial assistance extends into
every area of national life, covering a broad range of activities, including programs for schools
and schoolchildren, women, highways, environmental health, hospital construction, farmers and
farming, ship and airline subsidies, disaster relief, civilian defense, and public health. It is the
responsibility of government agencies to provide equal access to federal programs and services
and administer such programs to qualified beneficiaries and recipients without discrimination.

* Department of Agriculture

The Department of Agriculture (USDA) administers billions of dollars in federally
assisted programs that reach almost every citizen in the United States. Civil rights offices
and staff are situated throughout the department. This report examines the civil rights
efforts of three of its agencies and its departmental Office of Civil Rights. The
department has one of the most complex and decentralized civil rights structures in the
federal government. USDA has done little to coordinate all of its civil rights
responsibilities effectively. The department’s agencies have undergone reorganizations,
name changes, and realignments; however with inconsistent result. Overall, the
department has not made significant strides to address the Commission’s 1996
recommendations or improve civil rights enforcement.
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« Department of the Interior

In 1996, the Commission concluded that the Department of the Interior (DOI) needed to
restructure its civil rights office and functions for more effective enforcement. In this
review, the Commission finds that the department’s commitment to civil rights is
imperiled due to inaction since the Commission’s last review. The department does not
dedicate specific resources for civil rights enforcement, thus initiatives such as education
and outreach have gone unsupported.

« Environmental Protection Agency

Since the Commission’s earlier report, the Environmental Protection Agency (EPA) has
instituted three initiatives that not only meet the Commission’s recommendations, but
also serve as models that can be emulated by other federal agencies in their civil rights
efforts. The Commission is encouraged by and commends EPA’s efforts to improve its
civil rights program.

¢ Small Business Administration

The Small Business Administration (SBA) has not significantly improved its civil rights
program since the Commission’s 1996 study due in part to limited resources for
enforcement and policy changes. However, the Commission finds that SBA issued
revised civil rights compliance and enforcement procedures in 2003. On paper, the new
procedures appear promising, but they have not been in place long enough to assess their
effectiveness.

Model Programs

The Commission found model programs and practices that should be emulated by other
enforcement agencies with Title VI responsibilities. For example, in December 1996, after it
received the Commission’s report, EPA created an internal Title VI task force to, among other
duties, evaluate and implement the Commission’s recommendations. EPA also established a
Title VI Implementation Advisory Committee in March 1998 to review and evaluate Title VI
compliant techniques that EPA funding recipients could use to administer environmental-
permitting programs. The agency sought and included for membership on the task force
representatives from community groups, environmental justice groups, state and local
governments, industry, and other interested stakeholders. Many of the committee’s
recommendations were incorporated when improvements were made to EPA’s Title VI guidance
documents. In May 2001, the administrator ordered the creation of another Title VI task force to
resolve the backlog of complaints alleging violations of Title VI. The initiative became an
agencywide priority. The Title VI task force consists of 13 full-time staff detailed from various
EPA program offices, and two civil rights investigators who provide assistance on an as-needed
basis. The task force has authority to draw on technical, legal, and policy expertise throughout
EPA and is allotted funds for contract support.
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EPA also prepared two crucial guidance documents, one investigative and one for
recipients, to help grantees and the public better understand Title VI requirements. In developing
the documents, EPA officials drew on their experiences and also listened to the suggestions and
concerns of the agency’s many constituencies. The investigative guidance includes a
comprehensive description of the process for reviewing disparate impact complaints involving
issuance of permits that allegedly violate environmental guidelines. The guidance for grant
recipients provides a framework to help them plan to avoid situations that could potentially result
in complaints alleging Title VI violations, and to improve programs and activities.

EPA’s education, outreach, and technical assistance efforts are commendable. Officials
engage the public in numerous ways, including public hearings and local and regional meetings.
Useful and informative internal and external civil rights information has been posted on EPA’s
Web site. Title IV regulations and guidelines reach the public through distribution of press
releases and information sent to mailing lists. The agency also holds regularly scheduled
meetings at which it interacts with the public. EPA periodically publishes documents on Title VI,
such as the Report of the Title VI Implementation Advisory Committee: Next Steps for EPA,

State, and Local Environmental Justice Program issued in April 1999.

The other departments (USDA, DOI, and SBA) show strengths in some areas and
weaknesses in others, and there are signs that enforcement will improve in the future. For
example, USDA’s Office of Civil Rights (OCR) is responsible for conducting Civil Rights
Impact Analyses (CRIAs) of proposed agency actions before implementation to assess their
impact on civil rights at the department. To ensure that departmental actions and initiatives do
not have a negative impact on civil rights, OCR has authority to change agency-imposed
regulatory provisions that safeguard against barriers to eligibility of recipients. The tool, which is
being developed and tested for effectiveness, may have the potential to become a new element
for civil rights enforcement at federal agencies. With respect to the USDA and DOI, significant
organizational changes and structured outreach and staff training are needed to strengthen
enforcement.

The Commission holds fast to the view that ensuring civil rights is compatible with other
national priorities. The nation needs to remain focused on its obligation to enforce and protect
civil rights. The commitment of EPA to civil rights enforcement through its Title VI task forces,
adequate resources, and effective leadership demonstrates the success that can be achieved.
Thus, the Commission will remain vigilant in its civil rights monitoring and fact-finding roles.
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predetermined level of acceptance in order to retain their position. If FSA employees do not meet
the level of acceptance they should be reassigned to another position, demoted, or removed.

Coordination

Finding 2.31: USDA/OCR is tasked with providing leadership, guidance, and oversight
to USDA agencies and recipients. FSA indicated that the interaction it has with USDA/OCR is
adequate. USDA/OCR requires FSA to provide an annual report of its Title VI enforcement
programs, including the number of closed cases, the number of pending and ongoing cases, and
the results of training provided to FSA field employees. According to a 2003 report by the Equal
Employment Opportunity Commission (EEOC), lines of communication are badly mangled
between USDA/OCR and the more than two dozen agencies that make up USDA.

Recommendation 2.31: FSA/OCR and USDA/OCR need to develop an MOU modeled
after the one that USDA/OCR has with the Food, Nutrition, and Consumer Services. The MOU
should clearly delegate authority and responsibility in complaint processing. Under the MOU,
FSA/OCR should have the authority to process its own complaints from beginning to end, except
for when complaints involve FSA employees. Only then should USDA/OCR have the authority
to process FSA/OCR complaints.

FOOD, NUTRITION, AND CONSUMER SERVICES
Priority of Civil Rights

Finding 2.32: Prior to 1994, the Civil Rights Division (CRD) reported to the Office of
Management in the Food and Nutrition Service (FNS). The USDA reorganization created the
Food, Nutrition, and Consumer Services (FNCS) and FNS became a component within the
agency. However, CRD remained in FNS, and currently reports to an associate administrator to
the FNS administrator. CRD has never reported to FNCS.

Recommendation 2.32: In its 1996 report, the Commission recommended that the Civil
Rights Division report directly to the agency’s administrator, who is now an undersecretary.
CRD should be realigned in the undersecretary’s office to reflect the high priority of civil rights
at FNCS. If CRD is placed in the undersecretary’s office, FNCS would provide a civil rights
presence and elevate its authority.

Finding 2.33: Under the 1994 reorganization, USDA planned to transform CRD into an
office of civil rights. From 1998 until 2002, the division was designated as an office, which
should have given it more authority. However, changing from a division to an office was, in
effect, a name change only and thus did not have the desired impact of elevating the office.

Recommendation 2.33: CRD should be designated as an office, with the power and
authority necessary to elevate civil rights as was intended in the 1994 reorganization plan.

Finding 2.34: Although the Commission’s 1996 review did not find major problems with
civil rights enforcement, the agency has not made any significant efforts to address the
Commission’s recommendations for improvement. In addition, there is little evidence that the
enforcement process has changed since the Commission’s earlier report. The foremost reason for
the lack of improvement is CRD’s leadership instability. Since the Commission’s 1996 study,
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CRD has had three directors and the position has been vacant for nearly a year. During the
vacancy, the position is covered by four-week rotations of three staff. The acting directors cannot
formulate or implement new ideas, policies, regulations, or programs because their authority
does not extend beyond meeting enforcement requirements. As a result, there has been a lack of
consistency, continuity, and growth in the division. The rotation process has only maintained the
status quo.

Recommendation 2.34: The Commission commends its 1996 report, as well as Ten-Year
Check-Up.: Have Federal Agencies Responded to Civil Rights Recommendations? Volume I: A
Blueprint for Civil Rights Enforcement and Volume I1: An Evaluation of the Departments of
Justice, Labor, and Transportation, to the new director. These reports provide guidance and
information in carrying out civil rights roles and responsibilities. The director should foster
dialog with the Commission concerning its findings and recommendations for improvement.

Resources—Funding and Staffing

Finding 2.35: Neither in 1996 nor now could CRD provide sufficient budget information
on how civil rights funds are allocated or how resources are determined. Beginning in FY 2001,
program, regional, and civil rights staff were directed to assess and evaluate human and fiscal
resources supporting civil rights functions to determine whether resources were sufficient to
support civil rights objectives. They were directed to make reports during mid-year reviews.
However, the Commission finds that these initiatives have not been carried out and that reporting
has not been made mandatory. The Commission finds that funding and staffing are adequate for
maintaining the status quo, but since the office has been stagnant, the Commission cannot
determine whether resources are adequate to take enforcement to a higher level.

Recommendation 2.35: During FY 2004, FNCS should make reporting and assessment
of civil rights resources mandatory and tied to performance plans and reviews for all civil rights
staff. FNCS should continue to require that relevant staff report and evaluate their resources as a
part of strategic planning. All FNCS staff with civil rights responsibilities should be required to
submit detailed reports on their current and projected expenditures. More importantly, the
undersecretary should enforce the requirement. The reports should include how funds were
allocated in the previous year, justification for requests, and what resources are necessary to
implement changed initiatives and meet workload levels that result from revised laws and
regulations. In addition, CRD should have in place an information management system that
would permit it to track civil rights expenditures.

Policy Guidance

Finding 2.36: Since the Commission’s 1996 study, CRD has issued new policy guidance
in some areas. However, it has not finalized the revision of its Civil Rights Instruction 113,
which outlines general civil rights enforcement procedures and responsibilities of different
FNCS staff, its compliance review manual, or its guidance to implement Executive Order
13,166, which covers benefits and services for persons with limited English Proficiency (LEP).

Recommendation 2.36: CRD should complete revising the above policy guidance.
Timetables and milestones should be set for the completion of these activities, during the
beginning of FY 2004 and information should be disseminated throughout FNCS and state
agencies.
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Education and Outreach

Finding 2.37: When the Commission conducted its 1996 study, the agency publicized
many of its programs through posters and brochures. CRD acknowledged that it needed to
perform more outreach and education on its programs to communities with large non-English-
speaking populations and that reaching the many persons with limited English proficiency was a
problem. The Commission recommended that CRD develop strategies for informing all
recipients, participants, beneficiaries, and the general public about the programs, Title VI
requirements, as well as other civil rights protections. The Commission now finds that program
staff conduct most outreach activities at FNCS and that most posters and statements are only
available at FNCS in Spanish and English, and not in other languages, such as Chinese and
Arabic, which are becoming prominent in society.

Recommendation 2.37: By 2004, FNCS should have available information on its
programs in Chinese and other languages appropriate to recipients.

Staff Training

Finding 2.38: In 1996, the Commission found that FNS did not have a structured, formal
civil rights training program. In 2003, all FNCS employees receive civil rights training, but not at
regular intervals. If possible, training is provided annually.

Recommendation 2.38: Many staff at FNCS have civil rights responsibilities. Therefore,
there should be formal, structured civil rights training that is conducted at least annually for all
employees. Basic training should be given to new employees, and refresher training for veterans.

Oversight and Quality Assurance

Finding 2.39: In 1996, FNS did not have sufficient resources to monitor the quality of
the states’ complaint investigations or their pre-award and post-award reviews. The Commission
now finds that FNS considers periodic reviews of states’ compliance reports as “monitoring.”

Recommendation 2.39: FNCS should establish a formal monitoring program to evaluate
states’ compliance activities, including investigations and reviews. Headquarters and regional
civil rights staff should conduct in-depth reviews of the states’ Title VI compliance programs.
Monitoring should begin with a review of all quarterly and annual state reports and go further to
include on-site visits, and interviews with state civil rights staff, recipients, participants, and civil
rights groups. The results of the reviews should be analyzed and acted on within 30-60 days.
Technical assistance and guidance should be factored into the monitoring process, particularly
when problems are found, and should be provided within 10 days after the analysis of the results.

Coordination

Finding 2.40: The departmental OCR has MOUs with several USDA agencies for
complaint processing. For more than 15 years, FNS/FNCS and the departmental OCR have
operated under an MOU that delegates authority and responsibility for FNCS complaint
activities. In 1996, the Commission did not make recommendations to modify the MOU. The
MOU is adequate and has improved complaint processing at FNCS. The Commission finds that



10-Year Review—Volume II1 167 Staff Draft: 6/12/2003

the MOU has made complaint processing more effective for both entities, has appropriate checks
and balances, and is useful in protecting the rights of beneficiaries.

Recommendation 2.40: In 2003, the Commission recommends that OCR consider
FNCS’ MOU as a “model” document and adapt it to OCR and other USDA agencies that process
complaints.

NATURAL RESOURCES CONSERVATION SERVICE
Priority of Civil Rights

Finding 2.41: In its 1996 study, the Commission was concerned about whether civil
rights received sufficient priority within the Soil Conservation Service’s (SCS’) organizational
structure. The 1994 reorganization gave the Civil Rights and Program Compliance Division
(CR&PCD) the responsibility for enforcing equal employment opportunities (EEO or Title VII)
in addition to equitable program delivery (e.g., Title VI). The Commission recommended that the
division create separate units and supervisors for EEO and program delivery and retain at least
the same number of staff working on program delivery. However, the Natural Resources
Conservation Service (NRCS) had separate units for Titles VI and VII civil rights activities only
fleetingly in early 1997. Since then the civil rights unit has undergone several name, staffing, or
organizational changes, most or all of which appeared to place greater emphasis on equal
employment opportunity than on equitable program and service delivery. An NRCS
reorganization in FY 2000 restructured civil rights as the Civil Rights Staff (CRS), but did not
separate Title VI and Title VII civil rights responsibilities.

Recommendation 2.41: The Commission recommends that NRCS establish separate
units with separate supervisors for civil rights enforcement related to employment and program
delivery. The separate units will enable staff to specialize and ensure that resources are not
diverted away from enforcing equitable program delivery without a decision to do so.

Finding 2.42: In 1994, state conservationists (and the collateral-duty equal opportunity
liaison officers under them), who reported to the assistant chiefs of their respective regional
offices, carried out compliance activities. The Commission was concerned that the director of
CR&PCD did not have supervisory authority over these state staff and could not guarantee the
consistency of enforcement throughout the agency. With the 1994 reorganization, the NRCS
civil rights staff still lacks supervisory authority over civil rights personnel in NRCS state and
field offices. However, now there are regional offices, each with a civil rights manager to consult
with the regional conservationist and coordinate and implement civil rights policy. The civil
rights managers are located in the regional offices but report to the director of CRS. Supervisory
authority of state staff is still lacking, although coordination of civil rights activities and
responsibilities has improved.

Recommendation 2.42: NRCS should conduct a study of the effectiveness of civil rights
managers in ensuring the consistency of enforcement throughout the agency. The study should
examine the extent to which state and field office staff conduct Title VI enforcement activities,
the roles of regional conservationists and civil rights managers in supervising them, and the
cooperation between regional conservationists and civil rights managers. It should research the
feasibility and effectiveness of other approaches to improving the supervision of Title VI
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enforcement in state and field offices. It could compare, for example, the current system and any
alternative structures by which civil rights personnel in state offices would report to CRS.

Resources—Funding and Staffing

Finding 2.43: In 1994, SCS did not have a separate budget allotment for CR&PCD, nor a
separate amount designated for Title VI enforcement. This situation continued for many years
even with the reorganization that established NRCS. Beginning in FY 2001, NRCS provided
CRS a budget line item for civil rights enforcement, but the amount covered both EEO and
program compliance.

Recommendation 2.43: The Commission recommends that NRCS’ budget allot funds
for Title VI enforcement separate from the allocations for Title VII and other statutory
authorities.

Finding 2.44: Since the 1994 reorganization, NRCS’ many office changes and
reorganizations have resulted in the headquarters’ staff fluctuating in size and including few if
any employees in a job series related to Title VI enforcement. CRS staff are cross-trained and
enforce both Titles VI and VII. Further, CRS can draw on EEO specialists who are detailed from
elsewhere to accomplish its workload. With program compliance staff increased to seven in
December 2002 and additional employees on detail, NRCS officials view staffing for civil rights
as sufficient.

The Commission is less confident that NRCS staffing resources are sufficient to enforce
Title VI. First, it questions whether the agency has staff with appropriate knowledge and skills in
Title VI to ensure compliance. Second, if cross-trained staff jointly conduct Titles VI and VII
compliance reviews, staff can be diverted away from focusing on Title VI. Third, it seems
doubtful that staff detailed to CRS from elsewhere in the agency would have the in-depth
knowledge and skills to engage in Title VI enforcement, particularly because all field staff have
collateral duties.

Recommendation 2.44: Although NRCS has developed staff expertise in Title VII
enforcement, it has done so to the exclusion of Title VI expertise. NRCS should collect data to
demonstrate the number of staff members it needs to carry out Title VI enforcement, and use it to
justify requests for staff with Title VI experience. NRCS should not rely on EEO specialists to
conduct Title VI enforcement without providing such staff comprehensive training.

Finding 2.45: CR&PCD did not have regional civil rights offices or staff before the 1994
reorganization. Within each state, the conservationist (who, as the state’s head of all USDA
operations, is accountable for civil rights enforcement) and the collateral-duty equal opportunity
liaison officer were the only staff involved in civil rights. The Commission characterizes this as
only marginal improvement because the number of full-time civil rights staff is far fewer than
one per state and even fewer than one per region. There are six regional offices, but only four
civil rights managers. There are still no full-time civil rights specialists assigned to state offices.
All civil rights personnel in state and other administrative units continue to have other duty
assignments. Furthermore, NRCS officials report that the civil rights managers conduct all
compliance reviews. Eleven such reviews were conducted in FY 2002, each in a different state,
and a similar number are planned in FY 2003. Too few reviews are being conducted annually. At
the rate of 11 per year, it would take five years to cycle through all the states.
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Recommendation 2.45: NRCS should increase the number of civil rights managers so
that one is in each region. The civil rights managers should ensure that enforcement is consistent
across the country; they should continue to conduct oversight reviews toward this end. State
conservationists and their collateral-duty equal opportunity liaison officers should also continue
enforcement, with guidance from the civil rights managers. NRCS should continue efforts to
expand civil rights staff to include a full-time civil rights specialist assigned to each state.

Planning

Finding 2.46: NRCS develops planning documents for civil rights enforcement,
including Civil Rights Implementation Plans and strategic plans. In 1996, the Commission
concluded that NRCS was hampered in managing or planning its enforcement activities because
it lacked an information management system to track expenditures on various activities. Since
then, NRCS has implemented two tracking systems that (1) record civil rights accomplishments,
such as conducting compliance reviews; and (2) measure the equity of program participation and
beneficiaries among racial or ethnic groups. Neither system, however, enables NRCS to identify
the resources expended on different civil rights activities so that the information can be used to
justify the need for and costs of further civil rights activities during program planning.
Furthermore, accomplishments and expenditures related to Titles VI and VII are not
distinguished within the system. Because information on accomplishments is not organized
according to statutory authority, one cannot determine whether Title VI (or other statutes)
receives appropriate resources, or justify a need for additional resources for enforcing a
particular statute.

Recommendation 2.46: NRCS should refine its tracking systems to identify resources
expended on different civil rights activities such as issuing policy guidance, conducting
compliance reviews, and processing complaints. The information management system should
also distinguish enforcement activities performed under different statutory authorities, such as
Title VI. Once such a system is in place, NRCS should use the information to track expenditures,
resources, and workload, and the relationships among them. The agency should use this
information to develop annual enforcement plans. Title VI enforcement plans should then
include measurable goals and objectives with timeframes for accomplishing them based on
realistic assessments of resources. This information can also be used to demonstrate the need for
additional resources to address a growing workload.

Policy Guidance

Finding 2.47: In 1996, the Commission recommended that NRCS’ general manual for
civil rights enforcement include sections requiring pre-award reviews of recipients before funds
are released to them, and provide procedures for conducting such reviews. A coordinated effort
of CRS and other NRCS staff to develop a section on pre- and post-award reviews was underway
during FY 2003.

Recommendation 2.47: NRCS should finalize and disseminate guidance on conducting
pre-award reviews of recipients within the next six months.
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Technical Assistance

Finding 2.48: In 1996, the Commission found that CR&PCD was providing technical
assistance to state and local agency staff both on request and at its own initiative. It was
providing it to funding recipients only on request, usually once or twice a year. CRS is now
providing technical assistance continually, including conducting training, interpreting policy, and
responding to complaint inquiries and concerns about civil rights issues.

Recommendation 2.48: CRS should formalize its technical assistance to state and local
agency staff and recipients. It should track its technical assistance activities to ensure
comprehensive, nationwide coverage and target activities toward areas or programs that have not
requested or recently received technical assistance.

Education and Outreach

Finding 2.49: In 1996, the Commission was concerned that the agency’s outreach and
education were insufficient because SCS received almost no Title VI complaints. It
recommended that CR&PCD conduct a study of outreach and education activities to identify
populations that were not adequately served and develop and implement a strategic outreach and
education plan to reach them. The Commission now finds that NRCS’ 1998 reorganization
created an Outreach Division under the Deputy Chief for Management. Thus, the outreach
function is no longer the responsibility of the Civil Rights Staff. The Outreach Division is
conducting extensive programs in different formats and languages. It is requiring each state to
develop an outreach plan and is beginning to conduct reviews of the effectiveness of states’
outreach. Furthermore, despite the organizational separation between the Outreach Division and
the NRCS Civil Rights Staff, considerable interaction and communication are occurring between
the two agency components, including, for example, CRS’ sharing of compliance reviews to
inform outreach efforts.

Recommendation 2.49: NRCS should study whether the agency should place the
Outreach Division under the Deputy Chief for Management or the director of the Civil Rights
Staff and make any appropriate changes. Regardless of the placement, however, the Outreach
Division should continue requiring states to develop outreach plans and conducting reviews of
the effectiveness of states’ outreach. If the Outreach Division remains separate from CRS, it
should further strengthen coordination with CRS to share information (e.g., complaints filed and
program participation rates) indicating whether minority groups know their rights with respect
to, and are served by, NRCS programs.

Complaint Processing

Finding 2.50: In 1996, CR&PCD was investigating all complaints pertaining to SCS-
funded programs, but received almost none. In 2003, investigation of complaints is the
responsibility of the departmental Office of Civil Rights, not of NRCS’ Civil Rights Staff. The
number of complaints increased slightly to about 10 to 15 each fiscal year. NRCS officials
attributed the increase in complaints to the Outreach Division’s efforts toward educating program
participants about their civil rights. However, CRS staff still viewed the number of complaints as
low relative to the number of program beneficiaries. There were no complaints investigated in
recent years that resulted in findings of noncompliance.
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Recommendation 2.50: On an ongoing basis, CRS should coordinate with the Outreach
Division to identify areas or programs where low numbers of complaints or program
participation rates for minority groups suggest that more outreach is needed.

Compliance Reviews

Finding 2.51: In 1996, district conservationists (who oversee state subdivisions) were
reported to perform 3,000 pre-award reviews annually, but the Commission was concerned that
the reviews were cursory rather than comprehensive because SCS did not have any pre-award
instructions in its civil rights procedures manual. Guidance on pre- and post-award reviews was
issued in FY 2003. In the absence of this guidance, NRCS continued to conduct a large number
of pre-award reviews with very few staff until FY 2002, when only 45 pre-award reviews were
completed, compared with 1,725 in FY 2001. NRCS reports did not explain any changes that
resulted in many fewer pre-award reviews reported for FY 2002 than in past years.

Recommendation 2.51: The Commission recommends that pre-award reviews extend
beyond ensuring that applicants have submitted an assurance of Title VI compliance. These
reviews should consist of analyzing information the applicant submits on the proposed programs
or projects, the populations served, populations the projects adversely affect, the applicant’s
policies and procedures, any discrimination complaints lodged against the applicant, and any
previous findings of compliance or noncompliance relating to the applicant. NRCS should
indicate the nature and content of the pre-award reviews that are reported in the annual Civil
Rights Implementation Plan submitted to the Department of Justice. It should accompany any
large year-to-year changes in the number of reviews completed with an explanation of the cause
for the differences (i.e., whether there are changes in the programs, recipients, and beneficiaries;
the resources devoted to conducting compliance reviews; or the definitions, procedures for, or
content of compliance reviews).

Finding 2.52: In 1996, the Commission found that the SCS had collateral-duty personnel
conducting post-award reviews, not trained civil rights specialists. It recommended that each
state have at least one full-time civil rights specialist to conduct reviews. In 2003, this situation is
changed. Although states still do not have full-time civil rights specialists to conduct reviews,
four regional civil rights managers now conduct compliance reviews. Yet, four regional civil
rights managers are far less than the 50 state civil rights specialists that the Commission
recommended in 1996. Furthermore, the numbers and depth of compliance reviews the civil
rights managers perform differ from those the collateral-duty personnel conducted previously.

Recommendation 2.52: NRCS is to be commended for having full-time civil rights
specialists conduct compliance reviews. However, NRCS should document the differences in the
numbers, depth, and geographical coverage of compliance reviews performed by civil rights
managers and collateral-duty personnel. This information should be used to justify the need, if
found, for additional full-time civil rights specialists, whether assigned to regional or state
offices, and to plan future compliance reviews that result in systematic coverage of NRCS
programs.

Finding 2.53: NRCS produces documents, including the Civil Rights Implementation
Plan submitted to the Department of Justice, that show different types of compliance reviews.
NRCS does not accurately count or distinguish types of completed reviews, such as post-award,
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program, or national reviews. A thorough analysis of the effectiveness of a compliance review
process requires clarity about whether headquarters, regional, state, or district staff conducted the
reviews; whether staff reviewed state, district, field office, or external operations; whether the
reviews covered Title VI or other civil rights issues; and what elements of enforcement the
reviews examined (e.g., policy guidance, data collection and reporting, complaint processing,
and compliance reviews).

Recommendation 2.53: NRCS should develop a thorough understanding of the different
types of civil rights reviews that the agency and USDA/OCR conduct as oversight of agency
components (e.g., regional, state, district, and field offices) and external organizations or funding
recipients. This clarification could help ensure that compliance reviews meet Title VI
requirements, that all recipients are systematically reviewed, and that scarce resources are spent
on the most effective and efficient types of reviews. NRCS staff should work with OCR and
other USDA agencies to develop common language to:

(a) clarify the differences in the purpose and nature of civil rights enforcement activities when an
agency has programs that are direct payments to end recipients or beneficiaries (i.e., federally
conducted programs) and programs that provide grants to recipients that are then redistributed to
subrecipients (i.e., federally assisted programs);

(b) distinguish the following:

* reviews that OCR conducts of NRCS and other USDA agencies;

* reviews that NRCS and other USDA agencies conduct of their own organizational units
at various levels within the agency (e.g., regional, state, district, or field offices);

* reviews that NRCS and other USDA agencies conduct of recipients;

* reviews of the discriminatory effects of program delivery generally, and those with a
narrow focus on a single program; and

* reviews that comprehensively examine all the elements of civil rights enforcement from
those that focus on only a select few such as outreach and data collection.

Any reports that NRCS generates on compliance reviews, including the Civil Rights
Implementation Plan submitted to the Department of Justice, should define the type of
compliance review that is reported, identifying the reviewers in terms of their position within the
agency or department and the entities reviewed. The agency’s list of accomplishments should
include a summary of all types of compliance reviews that have been completed indicating the
differences among the types of reviews, the reviewers, and the entities reviewed.

Finding 2.54: NRCS is still expanding its data collection system to better represent
program delivery activities for each of its programs based on race, gender, national origin, and
disability. Standard reports that permit authorized persons to monitor progress in NRCS
customer service by race, gender, ethnicity, and disability are available and can be compiled by
factors such as location, conservation program, and customer type. Analyses typically compare
NRCS beneficiary data with census data to determine parity.

Recommendation 2.54: The Commission commends NRCS for its efforts to collect
comprehensive civil rights data on recipients and beneficiaries. As in 1996, the Commission
recommends that NRCS continue to collect and analyze data in support of its Title VI
compliance and enforcement program.
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Staff Training

Finding 2.55: In 2003, NRCS reports that new employees receive training within six
months of their hire and that civil rights training is conducted annually for all employees.
However, the new-employee orientation and the annual civil rights training have little Title VI
content.

Recommendation 2.55: As the Commission indicated in its recommendation to the
department’s Office of Civil Rights, Title VI staff training should cover more than just cultural
sensitivity and diversity. It should assist staff in recognizing barriers to program access and
identifying ways to overcome them. It should teach civil rights enforcement, including all the
tools available to implement it. For example, training should cover the enforcement roles of
outreach, policy guidance, complaint processing, compliance reviews, data collection and
analyses of program beneficiaries, and the involvement of affected communities in planning
programs and outreach. It should also discuss USDA’s unique enforcement tool—the Civil
Rights Impact Analyses. The Commission’s recent report—7en-Year Check-Up: Have Federal
Agencies Responded to Civil Rights Recommendations? Volume I: A Blueprint for Civil Rights
Enforcement—may be helpful in identifying training goals, objectives, and materials.

Oversight and Quality Assurance

Finding 2.56: In 1996, CR&PCD had no supervisory authority over state
conservationists and only minimal contact with them through annual reports and compliance
reviews conducted on a five-year cycle. In 2003, the director of the Civil Rights Staff still does
not have supervisory authority over the state conservationists. The infrequency of NRCS/CRS’
compliance reviews of states remains the same, too. However, the higher placement of the CRS
director in the agency’s structure and the assignment of civil rights managers to regional offices
have increased the contact between CRS and the state conservationists.

Recommendation 2.56: NRCS should monitor whether quality assurance of civil rights
enforcement is achieved through the civil rights managers serving in an advisory capacity to
regional conservationists. It should examine the amount of contact between state office’s civil
rights personnel and CRS and, in particular, whether the current number of civil rights
managers—four—spread between six regional offices is sufficient. NRCS should justify and
seek additional staff needed for quality assurance.

Coordination

Finding 2.57: In its 1996 report, the Commission found minimal interaction between
SCS and the department’s civil rights office. In 2003, NRCS reports much more interaction with
departmental staff and offices. The agency reports coordination and interaction with the
department’s Office of Civil Rights related to policy development, complaint processing,
compliance reviews, Civil Rights Impact Analyses, civil rights training, and other civil rights
functions and activities. NRCS also has contact with the departmental Office of Outreach and
Office of General Counsel. Thus, coordination and contact with USDA offices concerning civil
rights issues are improved.

Recommendation 2.57: OCR and NRCS should continue routine contacts to broaden
both headquarters’ and the agency’s staff knowledge of Title VI enforcement as it applies to
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USDA programs, to increase the consistency of enforcement throughout the department, and to
reduce or combine efforts in developing policy guidance and enforcement strategies.

Community Involvement

Finding 2.58: In 1993, CR&PCD had identified grassroots organizations to strengthen its
outreach, however, the Commission concluded that its outreach and education activity was
insufficient for ensuring nondiscrimination. Perhaps because of the establishment of NRCS’
Outreach Division and states’ development and implementation of outreach plans, by 2003,
NRCS is developing much stronger relationships with community-based organizations.

Recommendation 2.58: NRCS should continue its efforts to develop strong relationships
with community-based organizations. It should use these relationships to disseminate
information on potential sources of program discrimination and to plan and design conservation
programs and outreach and education that include members of minority groups.

3. DEPARTMENT OF THE INTERIOR
Priority of Civil Rights

Finding 3.1: Because the director is still several levels removed from the Secretary the
Department of the Interior’s (DOI’s) civil rights compliance and enforcement program is not on
an equal footing with other priority programs. Despite maintaining separate internal and external
civil rights programs, the lack of a dedicated legal staff hinders the Office for Equal
Opportunity’s (OEQO’s) compliance and enforcement efforts and is one example of the secondary
status DOI places on its civil rights program and, by extension, OEO. A second example of this
status is OEQO’s inclusion in the Office of Policy, Management and Budget (PMB), an office that
should be under OEQ’s oversight because of the several civil rights programs administered by
the Assistant Secretary for Policy, Management and Budget (ASPMB).

Recommendation 3.1: The Secretary should strive to elevate OEO’s status in DOI to a
point that civil rights compliance and enforcement are a foremost component of DOI’s mission.
Raising OEQO’s status to a level equal with all other DOI offices, while simultaneously providing
the director direct access to the Secretary, is paramount in this effort. Because priority has never
been given to Title VI enforcement and compliance at DOI, the Secretary should ensure that a
culture where Title VI is among the paramount duties of DOI is established, reflected in a
substantial increase of OEO’s budget and staffing level, rapidly propagated throughout the
department, and clearly and fully supported by the Secretary. DOI can commence this new and
productive era in its civil rights compliance and enforcement program by providing OEO with
the legal staff it has never had.

Resources—Funding and Staffing
Finding 3.2: Failing to allocate separate funds for OEO has encumbered the director with

constantly justifying the office’s needs. OEO has weakened its position by its continual failure to
develop an information management system for tracking civil rights funds and expenditures.
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OEO has failed to collect data assessing the impact of changes in funding and cost levels on its
Title VI program; therefore, the agency does not designate funds to it.

Recommendation 3.2: OEO should immediately develop and implement an information
management system for separately tracking Title VI and other civil rights funds and
expenditures. Although DOI should use these data to allocate funding amounts for its civil rights
program, DOI should immediately allocate funds for civil rights even without data but adjust
them based on the data.

Finding 3.3: OEO and bureau external civil rights units continue to be understaffed and
overburdened. DOI has a total of five external civil rights specialists located at OEO, National
Park Service (NPS), Fish and Wildlife Service (FWS), Office of Surface Mining (OSM), and
U.S. Geological Survey (USGS), which are occasionally supplemented by temporary personnel.
OEQ’s one full-time external civil rights specialist performs all related duties, including
monitoring and overseeing bureau civil rights enforcement. Although the director oversees
bureau civil rights staffing levels, she lacks authority to influence the number assigned to Title
VL.

Recommendation 3.3: OEO and all bureaus responsible for Title VI compliance and
enforcement should supplement external civil rights units with properly trained staff within six
months. The director should have the authority to assign the necessary number of external civil
rights staff at bureaus.

Planning

Finding 3.4: Since it first developed Civil Rights Implementation Plans (CRIPs) in 1972,
OEO has always developed them according to DOJ guidelines. However, since their inception,
DOJ has never commented on OEO’s CRIP. A review of the implementation plans for FY 1998
through FY 2002 reveals that this may be due to DOI’s lack of specificity and failure to include
critical project completion dates and established standards, both required by DOJ. The CRIPs
also neglect to provide the public with a clear understanding of DOI’s Title VI program.

Recommendation 3.4: OEO should begin immediately developing CRIPs that strictly
adhere to all DOJ guidelines and clearly detail and explain DOI’s Title VI program for all
interested parties.

Policy Guidance

Finding 3.5: Despite last modifying its Title VI regulations in FY 2002 to include the
Civil Rights Restoration Act’s definition of a covered “program” and “program and activity,”
OEO again failed to incorporate the act’s clarifications to Title VI’s coverage and funding
termination provisions. DOI has neglected to develop suitable model regulations or examples for
its programs. Instead, DOI has adopted regulations of the Department of Education without
tailoring them to its own requirements. It has further failed to annually publish a list of its
federally assisted programs in the Federal Register. OEO has similarly failed to incorporate the
Civil Rights Restoration Act into its Title VI guidelines, which it develops “on an as needed
basis” and when DOJ provides new Title VI standards, thus currently applying badly outdated
ones. The situation is made more dire because available guidelines are ambiguous and only
developed by NPS and FWS.
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This entire situation is made worse by the lack of a comprehensive Title VI enforcement
manual, since OEO prefers to distribute civil rights enforcement procedures via equal
opportunity memoranda. However, no memorandum obtained by the Commission relates to Title
VI enforcement procedures.

Recommendation 3.5: OEO should modify Title VI regulations to incorporate the Civil
Rights Restoration Act’s revisions and model regulations pertinent to DOI’s civil rights
programs within the first three months of FY 2004. OEO and the bureaus should finalize and
develop clear and specific Title VI guidelines on the responsibilities of all concerned parties and
the Civil Rights Restoration Act. OEO should further ensure that within the next six months it
begins to issue equal opportunity memoranda on Title VI enforcement procedures and develops
and issues a comprehensive Title VI enforcement manual that it updates at least annually. Lastly,
DOI should annually publish a list of its federally assisted programs in the Federal Register.

Technical Assistance

Finding 3.6: DOI’s recipients receive technical assistance on request and during
compliance reviews and complaint investigations. OEO records indicate that recipients last
received technical assistance in FY 2000. Primary recipients are charged with providing
subrecipients technical assistance. FY 1997 was the last time OEO trained primary recipients of
the NPS, FWS, and Bureau of Reclamation (WBR) to offer technical assistance to subrecipients.
Technical assistance to bureaus having compliance and enforcement activities was last provided
in FY 1999.

Recommendation 3.6: OEO should ensure that primary recipients receive biannual
notification of the availability of technical assistance on request. Furthermore, OEO should
provide recipients technical assistance once a year, thus avoiding long intervals during which no
technical assistance is provided. Bureau external civil rights staff should be provided technical
assistance at least once a year, similarly avoiding substantial periods with no technical assistance
for bureaus. Lastly, OEO should ensure that primary recipients meet their obligation to provide
technical assistance to subrecipients. A maximum interval for subrecipients to receive technical
assistance should be once every two years.

Education and Outreach

Finding 3.7: OEO continues to provide less than satisfactory education and outreach,
simply making informative pamphlets available to public entities and relying on recipients to
prominently post sufficient numbers of civil rights posters in all areas of their operations. OEO
believes these pamphlets, posters, and attendance by limited bureau Title VI enforcement staff at
natural resources conferences are sufficient to inform the public of DOI’s civil rights policies and
procedures.

Recommendation 3.7: DOI and OEO should ensure that a comprehensive and proactive
Title VI community outreach and public education program is finally developed and instituted at
DOIL. Posters and pamphlets should be complimentary to concerted education and outreach
efforts, not the primary means of providing these services. Initiating contact with local
organizations and providing them with information and resources on DOI’s civil rights policies
and procedures should enhance pamphlets, posters, and presentations at natural resources
conferences. Furthermore, in addition to natural resources conferences, OEO and bureau civil
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rights staff should attend other conferences and gatherings relevant to DOI’s civil rights
programs. For example, education and outreach efforts should include participation in civic
events and presentations for community groups, areas where existing and future beneficiaries are
present. Finally, OEO should be proactive in its efforts, initiating contact with targeted groups
and not relying on chance to alert these groups to DOI’s Title VI programs and obligations.

Complaint Processing

Finding 3.8: Although OEQO’s Title VI complaint investigation procedures are generally
clear and detailed in explaining OEO’s and the bureaus’ responsibilities in investigating and
processing Title VI complaints, it fails to require verification of the thoroughness of a complaint
investigation. Moreover, OEO requires recipients to do no more than report any complaints or
lawsuits against them that claim they discriminated because of race, color, or national origin.
These failures may allow valid complaints to be dismissed and violators to remain concealed.

From FY 1996 through FY 2001, DOI annually averaged a mere eight Title VI violation
complaints despite providing federal funds through 62 programs. Over this same period, it
annually averaged 175 unresolved civil rights complaints. This latter instance may be due to
vague bureau time limits for resolving complaints, with all complaints of alleged discrimination
to be resolved promptly and appropriately whenever possible.

Recommendation 3.8: During the first three months of FY 2004, OEO should modify its
Title VI complaint investigation procedures to require review of the thoroughness of a complaint
investigation and annual civil rights self-assessment reports by recipients. Procedures should also
be modified to include strict time limits for the completion of the various phases of an
investigation or, when circumstances warrant, legitimate reasons for delaying the investigative
process.

Compliance Reviews

Finding 3.9: OEO persists in conducting cursory pre-award reviews of an applicant’s
program, assuming that compliance will prevail owing to a recipient’s signature on a civil rights
assurance form. The problem is exacerbated by the lack of uniform policies for pre-award
reviews, leading some bureaus to conduct rudimentary reviews. DOI’s failure to assign civil
rights personnel to conduct reviews, opting instead for bureau program specialists, further
detracts from the process because bureau program specialists do not have the proper training for
this duty. These factors impede DOI’s pre-award review process despite its good efforts in
requiring all applicants for federal financial assistance to undergo pre-award reviews and when
noncompliance is found, initiating an investigation.

Recommendation 3.9: OEO should immediately begin conducting in-depth pre-award
reviews that include interviews with applicants and benefactors if an applicant is receiving
federal funding via another DOI program or federal agency. Uniform policies with the flexibility
to account for bureau and recipient differences should also be developed promptly. DOI should
begin assigning civil rights personnel to conduct pre-award reviews or provide the proper
training to bureau program specialists.

Finding 3.10: DOI is optimizing fiscal resources by relying heavily on post-award desk-
audit civil rights reviews. Efficiency has been enhanced further because OEO provided
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procedures for conducting post-award desk-audit reviews in numerous DOI programs in FY
1998. Yet, the latest information available from OEO reveals that annually recipients have very
little chance of being reviewed because reviews are conducted on roughly 11 percent of
recipients.

Recommendation 3.10: DOI should ensure that every recipient undergoes a post-award
review at least every two fiscal years, thus raising the number of recipients annually reviewed to
50 percent. It should institute this process by initially reviewing recipients either never reviewed
or reviewed at the earlier stages of its current process. OEO should contribute to this effort by
providing all DOI programs with written procedures for conducting post-award desk-audit civil
rights reviews within a three-month period.

Finding 3.11: Because of a limited civil rights staff, OEO continues to conduct on-site
compliance reviews that are not comprehensive in nature. The process is limited to a review of
documents and a checklist focusing on readily identifiable forms of discrimination. DOI’s on-site
compliance reviews also neglect to solicit information from program participants, affected
parties, and interested community groups, rendering the entire process less than inclusive.

Recommendation 3.11: OEO should promptly institute on-site compliance reviews that
examine a recipient’s entire operation and apply clear and detailed procedures during the entire
review process. Procedures should establish that along with a documents review, civil rights staff
are to conduct comprehensive interviews with the recipient’s staff, program participants, affected
parties, and interested community groups and thoroughly analyze data provided by the recipient
on its program.

Staff Training

Finding 3.12: DOI continues to provide insufficient funds for staff training, with Title VI
training last taking place in FY 2000. Still, OEO informed the Commission that all equal
opportunity staff received adequate training and that work-related training has never been denied
to staff.

Recommendation 3.12: OEO should immediately designate sufficient funds to provide
Title VI compliance and enforcement training to its civil rights staff at least annually.

Delegation

Finding 3.13: DOI’s current civil rights structure consists of one equal opportunity office
in each bureau in addition to the main OEO. Although bureau offices are designated as the focal
point for ensuring compliance among DOI’s recipients, active Title VI programs are limited to
NPS and FWS, with marginal programs found at the Office of Surface Mining (OSM), the U.S.
Geological Survey (USGS), and the Bureau of Reclamation (WBR). OEO states that the current
structure is appropriate because (1) resources are not wasted since compliance and enforcement
overlap between bureaus is avoided; (2) Title VI does not generally bind Native American
nations and Native Alaska villages, thus the Bureau of Indian Affairs (BIA) has no need for a
Title VI program; and (3) the Minerals Management Service (MMS) administers programs and
activities not conducive to Title VI coverage.

Recommendation 3.13: DOI should implement fully active Title VI programs at OSM,
USGS, and WBR immediately because these bureaus provide substantial federal funding subject
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to the requirements of Title VI. OEO should undertake a study, if it has never done so or not
done so recently, of the MMS federal financial assistance programs to determine if any structural
changes demand implementation of Title VI compliance and enforcement procedures.

Oversight and Quality Assurance
Bureaus

Finding 3.14: DOI currently has a decentralized Title VI enforcement program that
requires each respective bureau’s equal opportunity officer to direct Title VI efforts. DOI,
specifically OEO, provides policy guidance and oversight of bureaus’ Title VI activities to
ensure adequate performance. OEO also evaluates bureaus’ programs, provides staff training,
and issues programmatic directives to ensure that bureaus adhere to established civil rights
policies and procedures. OEO has no authority to determine how many employees bureaus
dedicate to Title VI duties.

Recommendation 3.14: DOI should promptly provide OEO with the authority to
determine the number of civil rights staff bureaus dedicate to Title VI duties to ensure that
bureaus are able to adequately perform Title VI compliance and enforcement activities. This
action will enhance the ability of OSM, USGS, and WBR to implement fully active Title VI
programs immediately.

Continuing State Programs

Finding 3.15: OEO states that DOI’s existing organizational structure is not conducive to
the oversight of continuing state programs and, subsequently, does not provide funds for OEO to
require states to provide annual self-assessment reports on their Title VI activities.

Recommendation 3.15: DOI should immediately provide OEO with sufficient funds to
require states to perform and submit annual self-assessment reports on their Title VI activities.

4. ENVIRONMENTAL PROTECTION AGENCY
Priority of Civil Rights

Finding 4.1: In 1996, the Commission found that the director of the Environmental
Protection Agency’s (EPA’s) Office of Civil Rights (OCR) reported to the deputy chief of staff.
Although the reporting line for routine civil rights enforcement concerns was found conducive to
efficient management and operation, there was concern that this reporting structure could prevent
participation of the director in important executive meetings that discuss budget, staffing, and
policy decisions. Today, EPA’s director of OCR appropriately reports the administrator. External
and internal functions have been appropriately separated.

Recommendation 4.1: The Commission commends EPA for elevating the stature and
accountability of its civil rights office to an appropriate position in the agency.
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Resources—Funding and Staffing

Finding 4.2: In addition to Title VI, the External Compliance program has
responsibilities for five other federal nondiscrimination statutes, although most its work is with
the former. The External Compliance program has been operating with 3.5 staff since 2001,
because one and a half full-time-equivalent staff have been temporarily detailed to a Title VI task
force. OCR augments the small External Compliance program staff by detailing employees from
other EPA offices. Recently, EPA assigned the External Compliance program a new full-time
position, and OCR had begun the process of filling it. OCR plans to determine in calendar year
2003 if the External Compliance program needs additional compliance and complaint
investigation staff.

Recommendation 4.2: The use of detailed staff should be a temporary measure because
Title VI enforcement is better served when staff are trained civil rights specialists. OCR should
ensure that detailed staff are given appropriate training in external civil rights laws and issues.
EPA should also find ways to give OCR the staff it needs should the office determine that
additional persons are needed for compliance reviews and complaint investigations.

Finding 4.3: OCR still does not have an electronic database for tracking external civil
rights expenditures and staffing assignments by statute. The Title VI team leader tracks staff
assignments and conducts workload analyses manually on handwritten sheets, although
expenditure information is maintained in an electronic database. Further, OCR’s programmatic
needs dictate the dispersal of funds among its programs, and the External Compliance program
does not have its own budget. This set up does not necessarily safeguard funds for the External
Compliance program. However, beginning in FY 2004 the OCR budget will be divided among
the OCR teams.

Recommendation 4.3: The Commission reiterates its recommendation made in 1996,
that OCR develop a database system for tracking expenditures and staff assignments by statute
for all external compliance and enforcement activities. Such a database is essential for
maintaining an accurate accounting of civil rights enforcement with respect to each civil rights
law, workload analysis, and budget and staff estimation. EPA should ensure that the separate
OCR budgets are adequate for civil rights enforcement.

Finding 4.4: EPA created the Civil Rights Law Office in 1998. Located in the Office of
General Counsel (OGC), this office performs legal functions previously carried out by OCR’s
attorneys.

Recommendation 4.4: EPA should ensure that the Civil Rights Law Office works
closely with OCR, in particular with the External Compliance program when developing external
civil rights regulations and policies, and conducting legal analysis on external civil rights issues.
Further, since the External Compliance program is not the Civil Rights Law Office’s exclusive
client, EPA should ensure that the former receives appropriate attention.

Planning
Finding 4.5: EPA has begun to engage in Title VI planning and assessment. The agency

decided that clearing a large backlog of complaints is an agencywide priority, and the
administrator ordered the creation of a well-resourced Title VI Task force for this purpose. The
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agency also has developed several key draft guidances. The External Compliance program’s
main planning document is the CRIP, which consists of OCR’s annual responses to Department
of Justice (DOJ) questions on different aspects of the external civil rights, including objectives
and activities to enforce Title VI and other statutes, and accomplishments of the past year. OCR
uses this report to set goals for the coming year.

Recommendation 4.5: The CRIP is an important report. To maximize its value as a
planning and management tool, OCR should establish measurable criteria for evaluating
accomplishments, as well as timelines for meeting the key objectives of external civil rights
statutes, including Title VI. Measurable criteria for judging accomplishment and timelines would
show whether objectives were met at the set level, and if they were met in a timely manner. An
opportune time to develop the measurable criteria and timelines would be during the beginning
of FY 2004, after the backlog of complaints has been cleared, since EPA has already planned to
reevaluate its Title VI activities then.

Policy Guidance

Finding 4.6: EPA states that the appendix listing EPA’s federally assisted programs has
not been updated because such information is readily available on the Internet, as well as in the
General Services Administration’s Catalog of Federal Domestic Assistance (CFDA), which the
agency says it updates annually. But the Commission finds that the CFDA Web site lists only
continuing grants. EPA also does not distinguish state continuing programs from other programs.

Recommendation 4.6: EPA should list continuing and non-continuing grants in the
General Services Administration’s Catalog of Federal Domestic Assistance and update them
annually. The Commission reiterates its 1996 recommendation, that EPA distinguish state
continuing programs from other programs.

Finding 4.7: An overwhelming majority of Title VI complaints filed with EPA allege
discrimination in the issuance of environmental permits and discriminatory effects rather than
discriminatory intent. As a result, EPA’s two major Title VI guidances, Draft Title VI Guidance
for EPA Assistance Recipients Administering Environmental Permitting Programs (Draft
Recipient Guidance) and Draft Revised Guidance for Investigating Title VI Administrative
Complaints Challenging Permits (Draft Revised Investigative Guidance), speak to discriminatory
effects in all environmental-permitting programs, regardless of the financial assistance programs.
EPA states that it will issue guidance on other activities as appropriate, in the future.

Recommendation 4.7: EPA should evaluate complaints pertaining to activities or areas
other than environmental permitting. It should examine such complaints over several years to
gain a more accurate picture of their nature. EPA should be guided by the findings of the
examination in deciding whether or not to issue guidance on nonenvironmental-permitting
activities.

Finding 4.8: EPA has taken steps to ensure that Title VI enforcement programs provide a
clear understanding of the compliance and enforcement processes. The agency meets with
stakeholders and holds public hearings when it is developing guidances, which are then
published in the Federal Register for public comment. The guidances and public comments are
also posted on OCR’s Web site in order to reach a wide audience.
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Recommendation 4.8: EPA’s approach to providing a clear understanding of the
compliance and enforcement processes is exemplary. Other federal agencies should consider
adopting its approach.

Finding 4.9: EPA identifies Title VI issues, and areas in need of clarification through a
public participation process, such as dialogues with stakeholders, written comments from the
public, and public meetings. Policies are then created to address the issues and areas.

Recommendation 4.9: EPA’s approach to identifying Title VI issues and areas in need
of clarification is exemplary. Other federal agencies should consider adopting the approach.

Finding 4.10: EPA does not have a comprehensive procedures manual that provides
step-by-step guidance in implementing and enforcing Title VI. It uses procedures and guidances
located in several internal and external documents. Draft Revised Investigative Guidance
provides help in conducting complaint investigations, resolving complaints or noncompliance,
and collecting and analyzing data. DOJ’s Title VI Investigation Procedures Manual, Title VI
Legal Manual, internal Title VI regulations, and other relevant materials are used for staff
training. EPA is currently developing internal procedures for performing compliance reviews and
administrative or judicial proceedings in findings of noncompliance.

Recommendation 4.10: The Commission reiterates its 1996 recommendation, that EPA
develop a comprehensive and detailed procedures manual that provides step-by-step guidance in
all areas of Title VI. The post-award compliance review program that EPA proposes to develop
should be incorporated into this manual. Further, EPA should provide OCR with resources
targeted for this purpose, and require the office to establish concrete plans to develop the
comprehensive manual. OCR should establish goals and timetables to support completion of the
document in calendar year 2003.

Education, Outreach, and Technical Assistance

Finding 4.11: EPA has strengthened Title VI outreach, education, and technical
assistance. It makes available agency documents for public review, meets with stakeholders,
periodically publishes documents on Title VI, publicizes Title VI regulations and guidelines
through press releases and other means, and requires recipients’ methods of notice of
nondiscrimination to meet the needs of the visually and hearing-impaired populations.
Additionally, the agency’s excellent Web site provides a substantial amount of internal and
external civil rights information and is linked to useful sites, such as DOJ’s. OCR also plans to
translate the materials on its Web site into Spanish.

Recommendation 4.11: The Commission commends EPA on its approach to outreach,
education, and technical assistance, which are exemplary. Other federal agencies should consider
adopting its approach.

Complaint Processing

Finding 4.12: EPA has developed a comprehensive complaint process involving Title VI
complaints alleging discriminatory effects as a result of recipients’ issuance of pollution control
permits. Titled Draft Revised Investigation Guidance, the document proposes processes for
reviewing disparate impact complaints. This guidance is being refined and field tested. EPA’s
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Web link, “Title VI Complaints,” provides useful information on different facets of complaints
and complaint processing. EPA says it does not require state agencies to submit a written report
on each complaint and its investigation because agency nondiscrimination regulations require
state and non-state recipients to collect, maintain, and on request of OCR, provide a detailed log
of discrimination complaints.

Recommendation 4.12: EPA’s Web link is outstanding and well worth adopting by
other federal agencies. Also, the Commission reiterates its 1996 recommendation, that EPA
require state agencies to submit a written report on each complaint and its investigation. In 2003,
the Commission additionally recommends that EPA require non-state recipients to do the same.
This would facilitate OCR’s oversight and monitoring of state and non-state recipients’
compliance and enforcement efforts.

Compliance Reviews

Finding 4.13: EPA collects the same type of pre-award information for each EPA-funded
program. But OCR has not used the information to target applicants and recipients for technical
assistance or on-site compliance reviews primarily because Form 4700-4, “Pre-award
Compliance Review Report for All Applicants Requesting Federal Financial Assistance,”
currently does not collect the kind of information that is suitable for this purpose. Revised Pre-
award Form 4700-4 will be drafted in calendar year 2003.

Recommendation 4.13: OCR should make plans and establish deadlines such that it will
have a final version of a revised Pre-award Form 4700-4 in calendar year 2003. EPA should then
use the information collected on the revised the form to regularly target applicants and recipients
for technical assistance or on-site compliance reviews.

Finding 4.14: OCR still does not require recipients to submit compliance reports.
Instead, recipients are required by EPA regulations to submit program data and information only
when OCR suspects that discrimination may exist in a recipient’s program or activity, or when
OCR is investigating a complaint alleging discrimination. Recipients must collect and maintain,
and on request of OCR, provide requisite information to show compliance.

Recommendation 4.14: The Commission reiterates its 1996 recommendation, that OCR
require recipients to submit compliance reports. Further, where appropriate OCR should provide
feedback to recipients.

Finding 4.15: As soon as the EPA post-award compliance program’s operating
procedures are developed, the agency expects to regularly conduct post-award on-site
compliance reviews on a representative number of major recipients, a 1996 recommendation.

Recommendation 4.15: Post-award compliance review is a central component of Title
VI enforcement. EPA is strongly urged to ensure that post-award compliance reviews are carried
out routinely as soon as feasible. Further, the Commission reiterates two other 1996
recommendations, that OCR consider collaborating with other program offices to finance post-
award reviews in the event of budget constraints; and that EPA officials take advantage of on-
site compliance reviews to provide outreach, education, and technical assistance to recipients.
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Oversight and Quality Assurance

Finding 4.16: EPA does not routinely require recipients to provide information on the
demographic composition of planning/advisory groups and workforces involved in building the
facilities or working in the built facilities. Similarly, the agency does not require information on
affected persons and communities, whether program literature is available to all racial, ethnic, or
national origin groups, and if this literature is available in languages other than English. OCR
indicates that such information would be collected in the event of a complaint.

Recommendation 4.16: OCR should require such information of all recipients and
regularly analyze the collected data. From the demographic data, OCR will know if minority
groups are adequately represented in the different workgroups. Data on affected persons and
communities will indicate to OCR if minority communities are more likely than nonminority
communities to be adversely affected by recipient programs and activities. Information on
program literature availability to different groups, and the languages and formats in which they
are presented, allow OCR to evaluate recipients’ outreach and education programs, including
sensitivity to persons with limited English proficiency. The information, along with other
appropriate materials, should be used in post-award compliance reviews.

Finding 4.17: OCR’s Pre-award Form 4700-4 currently collects from all applicants
information on (1) any civil rights lawsuits or complaints pending against the applicant or
recipient, including the deposition of each complaint; (2) civil rights compliance reviews
conducted of the applicant or recipient by any federal agency for the two years immediately
before the application for EPA assistance (including the status of each review); (3) other federal
financial assistance being applied for, including a description of the associated work and the
dollar amount of the assistance; and (4) whether an entire community under the applicant’s
jurisdiction is not served under the existing facilities or services, or will not be served under the
proposed plan, including the reason for this. The information is maintained in the agency’s grant
files and reviewed during pre-award reviews.

Recommendation 4.17: The Commission reiterates its 1996 recommendation that EPA
develop a civil rights enforcement data collection program to store all pre-award and post-award
information that the agency collects. This civil rights database would give EPA the ability to
readily access information on recipients’ past and present compliance records. This tool would
help EPA decision making, such as whether to award a grant, sanction, or to target recipients for
on-site compliance review.

5. SMALL BUSINESS ADMINISTRATION
Resources—Funding and Staffing

Finding 5.1: Within the Small Business Administration (SBA) budget, the administrator
does not designate an allotment for external civil rights enforcement. Internally, SBA has a
system for tracking its expenditures on Title VI enforcement, and is able to provide estimates of
enforcement expenditures. The system is used by the assistant administrator/OEEO&CRC to
determine if the Office of Civil Rights Compliance (OCRC) has adequate resources for Title VI
enforcement. However, the agency does not use the tracking system for management planning,
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such as workload analysis. This is a serious shortcoming because, in 1996 constant dollars, the
Equal Employment Opportunity and Civil Rights Compliance Office (EEO&CRC)—within
which OCRC is located—has not experienced any significant funding increases since FY 1996.
In fact, in 1996 constant dollars, the FY 2003 appropriation is lower than that of FY 1996.

Recommendation 5.1: The assistant administrator for EEO&CRC should analyze
expenditures on external civil rights activities and submit justification documents to support a
Title VI budget increase. Staffing and resource levels should be evaluated to determine the extent
to which additional staff and resources are needed to implement a comprehensive Title VI
enforcement program. In developing its budget request, the assistant administrator should require
OCRC to provide documents supporting additional funding. The documents should outline the
full range of civil rights enforcement activities OCRC is obligated to perform, including
conducting pre- and post-award reviews of all funding recipients and providing technical
assistance, outreach, and education.

Finding 5.2: Although the EEO&CRC budget allocation for Titles VI and VII is
combined, duties are not split evenly between the two offices. The assistant administrator for
EEO&CRC allocates the monies between the two offices with a greater emphasis on internal
enforcement. Currently, there is only a limited focus on external civil rights responsibilities. As a
result, the number of external civil rights compliance reviews and complaints investigated is
proportionate to the amount of funding allocated to the external program.

Recommendation 5.2: SBA should separate budget allocations for internal and external
civil rights functions to ensure appropriate funding to SBA’s external civil rights enforcement
responsibilities. The assistant administrator for civil rights should make external civil rights
enforcement a priority for OCRC and allocate sufficient funding to it. External civil rights
responsibilities should not be budget driven but goal oriented. OCRC should use the funds to
conduct more investigations and compliance reviews.

Planning

Finding 5.3: OCRC does not use the Civil Rights Implementation Plan (CRIP) as a
management tool. Although SBA follows the outline prescribed by Department of Justice, there
is no evidence that SBA uses the CRIP in its planning. The plan’s goals and objectives sections
and the corresponding progress reports are particularly inadequate. Most goals and objectives are
extremely vague and do not have timetables or standards against which to measure staff
accomplishments. The plan’s progress reports are thorough and often claim that SBA has
achieved its goals, although little substantiation is offered. However, EEO&CRC establishes
development goals and objectives with timetables in the performance plans of its staff.

Recommendation 5.3: OCRC’s CRIP should be updated every six months and allow for
changes due to fluctuations in actual compliance activities and responsibilities and new or
developing civil rights enforcement issues. The implementation plan should be used as a
management tool for civil rights activities. As such, the CRIP should establish goals and
objectives that have timetables and specific standards of achievement for the staff and regional
offices.
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Policy Guidance

Finding 5.4: As recommended by the Commission in 1996, SBA now provides a
brochure that lists and describes SBA programs and services called “Profile: Who We Are and
What We Do.” It is intended to assist customers and constituencies. Additionally, the agency
also publishes an abridged version as part of its outreach to small businesses.

Recommendation 5.4: SBA should continue to publish “Profile: Who We Are and What
We Do” as part of its outreach to small businesses. The Commission recommends that SBA
additionally publish a revised list of its federally assisted programs in the Federal Register each
year and post this information on its Web site.

Finding 5.5: Consistent with the Commission’s 1996 recommendation, SBA has
finalized its draft revised procedures. The new civil rights and compliance standard operating
procedures became effective on February 24, 2003. SBA now has procedures to conduct pre-
award and post-award desk-audit reviews.

Recommendation 5.5: SBA should ensure that updated civil rights compliance and
enforcement procedures are circulated and put in use immediately.

Technical Assistance

Finding 5.6: OCRC provides technical assistance on Title VI during compliance reviews
and meetings, and over the telephone. OCRC also participates in Technical Assistance Programs
Seminars sponsored by the Equal Employment Opportunity Commission.

Recommendation 5.6: OCRC should continue with its present technical assistance
efforts. Additionally, it should include resources expended for technical assistance in its budget
request to enhance the technical assistance program and to provide a more accurate account of
Title VI expenditures.

Education and Outreach

Finding 5.7: Through various forms on its Web site, SBA provides information to its
recipients and persons affected by its programs about their rights and responsibilities. The Web
site includes a pamphlet titled “Notice to New SBA Borrowers,” which includes information on
Title VI compliance requirements. However, SBA does not use other formats to provide
outreach, such as via media or by sponsoring workshops at conferences.

Recommendation 5.7: SBA should expand outreach and education on Title VI for
individuals enabling them to understand their rights by sponsoring public workshops and by
using media outlets. The agency should advertise its public workshops via its Web site.
Brochures should be updated to reflect changes in regulations or policies pertaining to recipients.

Complaint Processing

Finding 5.8: OCRC has the authority to handle only those complaints pertaining to
discrimination on the basis of disability in SBA conducted programs or activities.
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Recommendation 5.8: SBA should clarify and expand OCRC’s role and enforcement
authority relating to Title VI. OCRC should work with program offices to ensure that Title VI
and SBA’s other nondiscrimination laws are properly enforced and monitored.

Compliance Reviews

Finding 5.9: OCRC still does not perform pre-award reviews, nor does it consult with the
Equal Employment Opportunity Commission or the Office of Federal Contract Compliance
Programs (OFCCP) to determine an applicant’s record of civil rights complaints. However, SBA
requires recipients to execute a mandatory assurance of civil rights compliance. Refusal results in
discontinuation of the application process.

Recommendation 5.9: Before approving applicants, SBA should consult its own files
and also with the EEOC and OFCCP to determine whether applicants have undergone previous
compliance reviews. To effect the latter, SBA should meet with EEOC, and OFCCP to jointly
develop a process to facilitate review of applicants’ prior civil rights compliance history by FY
2004.

Findings 5.10: Because of budgetary constraints OCRC does not conduct post-award
desk audits. However, OCRC conducts telephone and on-site post-award compliance reviews.

Recommendation 5.10: SBA should reallocate its resources to increase its travel budget
and the number of post-award on-site reviews.

Finding 5.11: Compliance reviews embrace the totality of the practices of the recipients,
as covered under Title VI and other nondiscrimination laws. After the review, OCRC provides
written results with findings and recommendations for achieving compliance for the entity that
was reviewed. Because of limited resources since FY 2001, OCRC established telephone
compliance reviews as an alternative to on-site reviews. Telephone reviews allow OCRC to
select recipients for review regardless of their geographic location, increase the number
reviewed, and reserve funding for on-site reviews of recipients suspected to be in violation of
Title VI. Although the telephone reviews are a cost effective way of performing compliance
reviews, they cannot substitute for on-site reviews.

Recommendation 5.11: OCRC should continue to perform telephone reviews but only
because they allow staff to evaluate a higher number of recipients regardless of geographic
location. The results of the telephone reviews should be analyzed and serve as a basis for
conducting on-site reviews when recipients seem not to be in compliance.

Deficiencies, Remedies, and Sanctions

Finding 5.12: Other than in the Disaster Program, SBA has discontinued its use of loan
acceleration as a sanction for noncompliance with Title VI. In all other programs, the SBA
administrator has the discretion to terminate federal financial assistance if it is determined that
voluntary compliance with civil rights cannot be achieved.

Recommendation 5.12: SBA should immediately renew its use of terminating federal
financial assistance as a sanction for noncompliance with Title VI and other nondiscrimination
policies. This was a powerful tool because the loss of a government guaranty forces the recipient



10-Year Review—Volume III 188 Staff Draft: 6/12/2003

to voluntary comply with Title VI since the lender may ask for full repayment of the loan upon
loss of government guaranty.

Staff Training

Finding 5.13: OCRC does not routinely provide its staff or recipients with formal
training.

Recommendation 5.13: SBA should devote resources to training for civil rights staff on
Title VI. Basic and refresher training should be conducted for all employees at least annually.

Delegation

Finding 5.14: SBA proposed agreements that would delegate the responsibility for
monitoring SBA-funded colleges, universities, and nursing homes to the Department of Health
and Human Services and the Department of Education were not implemented. Instead, SBA has
participated in discussions with the Department of Justice in its initiative to create an interagency
delegation agreement for Title VI and Title IX complaint investigations.

Recommendation 5.14: SBA should continue to participate in the Department of
Justice’s interagency delegation agreement efforts for Title VI and Title IX complaint
investigations and work toward solutions that would effectively monitor federally assisted
colleges, universities, and nursing homes.

Oversight and Quality Assurance

Finding 5.15: SBA still has not required program offices to collect appropriate data and
conduct the necessary analyses to enforce nondiscrimination requirements, thus neglecting an
important oversight and quality assurance responsibility. Program offices retrieve demographic
and disability information from standardized forms that applicants and recipients complete, and
collect programmatic information, such as whether agency programs and services are reaching
targeted communities. However, such information is used for programmatic purposes, and has
not been analyzed from the standpoint of enforcing Title VI compliance. SBA’s failure to require
its recipients to report the information needed to conduct meaningful civil rights analyses has
reduced the effectiveness of the SBA’s Title VI enforcement process. For instance, the lack of
data prevents SBA from making use of two effective Title VI enforcement mechanisms, pre-
award and post-award desk-audit reviews.

Recommendation 5.15: SBA should establish procedures within the next six months to
better use the data it collects, especially in support of compliance determinations. Further, OCRC
should immediately identify the additional data necessary for a thorough compliance review.
SBA should require program offices to routinely collect the data from recipients. SBA should
maintain all civil-rights-related information in a database to facilitate easy retrieval for analysis.
OCRC staff should be given the necessary training on analyzing data for compliance.



