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The Honorable Eric H. Holder, Jr.
Attorney General

U.S, Department of Justice

950 Pennsylvania Ave NW Rm 511 1
Washington DC 20530

Dear Attorney General Holder: -

I am troubled by your recent decision to drop the Department of Justice’s lawsuit against
the “New Black Panther Party for Self-Defense,” a militant supremacist organization and hate
-group, and its two members who threatened voters as part of a national voter intimidation effort
on Election Day last November,

According to the DOJ complaint, two uniformed men stood outside a polling station
located at 1221 Fairmont Street in Philadelphia, Pennsylvania, brandishing weapons to
intimidate voters. New Black Party Chairman and self-proclaimed “Attorney at War” Malik
Zulu-Shabazz confirmed that the placement of these men, Samir Shabazz and Jerry Jackson, in
front of the polling station was part of a nationwide effort to position armed party members at
precinets.

The complaint also stated that Samir Shabazz “pointed the weapon at individuals,
menacingly tapped it [on] bis other hand, or menacingly tapped it elsewhere. This activity
occurred approximately eight to fifteen feet from the entrance to the polling station,”
Additionally, both men made “racial threats and racial insults at both black and white

~ individuals” and made “menacing and intimidating gestures, statements, and movements dirccted
at individuals who were present to aid voters,” according to witness statements in the DOJ
complaint. One of the witnesses, an experienced civil rights attorney who worked with Charles
Evers in Mississippi, has publicly called this “the most blatant form of voter intimidation™ he has
ever seen.

On January 7, the Department of Justice appropriately filed suit in the U.S. District Court
in Philadelphia against three men and the New Black Panther Party for Self-Defense under the
. Voting Rights Act. In the department’s news release, Acting Assistant Attorney Genera| Grace
Chung Becker stated, “The Voting Rights Act of 1965 was passed to protect the fundamental
right to vote and the Department takes allegations of voter intimidation seriously.”
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[ worry that the department’s commitment to protecting the “fundamental right to vote” is
wavering under your leadership. I fail to understand how you could dismiss a legitimate case
against a party that deployed armed men to a polling station — one of whom brandished a weapon
to voters — who harassed and intimidated voters, and could then decide that such actions do not
constitute a violation of section 11(b) of the Voting Rights Act of 1965, which prohibits

“intimidation, coercion, or threats” against voters. What message does this send 1o other like-
minded groups -- whoever their target -- about this administration’s commitment to voting
rights?

None of the defendants filed an answer to the lawsuit, which means that legally they
admitted all of the allegations in the complaint. Yet your department dismissed the suit it had
~ already won by default against three of the defendants. Not only did the department dismiss the
civil suit, but it has also failed to criminally prosecute the defendants, The actions of these
defendants ate all violations of criminal provisions of the U.S. Code that prohibit intimidating,
threatening and coercing voters. This is outlined on pages 54-63 of “Federal Prosecution of
Election Offenses,” the handbook provided by the Public Integrity Section of the Criminal
Division to Justice Department prosecutors These defendants could have (and should have)
been charged under a number of provisions, including 42 U.8.C §1973gg-10(1); 18 U.S.C. §§
241,242, 245(b)(1)(A), and 594.

In 20006, then-Senator Barack Obama called such intimidation tactics “deplorable,” cifing
similar intimidation of Native American voters in South Dakota in 2004 and a number of other
incidents targeting African American voters, Your inexplicable dismissal of the civil case and
the failure to file a criminal prosecution flies in the face of the president’s stand on voting rights
and sullies the good name of your department. Tt calls into question your commitment to
protecting-all voters and guaranteeing that they can exercise their franchise freely without fear,

The American people and this Congress deserve a full and transpareﬁt accounting of your
decision to drop this case.

Best wishes,

. FRW:tc
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The Hon. John Conyers . The Hon. Lamar Smith
Chairman ' Ranking Member

House Judiciary Committee House Judiciary Committee
2138 Rayburn HOB 2142 Rayburn HOB
Washington, DC 20515 Washington, DC 20515

Dear Chairman Conyers and Ranking Member Smith:

I write to urge the House Judiciary Committee to hold a hearing on Attorney General Eric
Holder’s decision to dismiss the Department of Justice’s (DOJ) case against the New Black
Panther Party for voter intimidation on November 4, 2008. The dismissal of this case, which
civil rights activist Bartle Bull called, “the most blatant form of voter intimidation I have
encountered in my life in political campaigns in many states, even going back to the work I did
in Mississippi in the 1960s,” merits congressional attention, if only to force the department to-
explain its decision to dismiss this case.

Following the department’s surprising dismissal, I sent the attorney general the enclosed
- letter requesting additional information regarding his decision. Additionally, the U.S.
Commission on Civi] Rights, which I oversee as ranking member of the House Commerce-
Justice-Science Appropriations subcommittee, voted unanimously to send the enclosed letters to
the department on June 16 and June 22. To date, neither the commission nor I have received any
response to our inquiries. .

Upon his installation as attorney general, Eric Holder declared, “We will protect the
civil rights of our fellow citizens, all of our fellow citizens — in the workplace, in the housing
market, in our educational institutions and in the voting booth, as well as in their day to day
lives.” I believe that the House Judieiary Committee has an obligation to determine whether Mr,
Holder’s deeds match his words, especially in light of the many unanswered questions posed by
the Commission on Civil Rights and members of Congress. ,

Thank you for your consideration. Please do not hesitate to contact me at 5-5136 if I can
provide additional information on my inquiry regarding the dismissal of this case.

" Best wishes.

LIS S‘At{ml? *IH!EE ON PAPER MA F RMED FIBERS
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The Honorable Glenn A, Fine
Inspector General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
“Washington, D.C. 20530

Dear Mr. Inspeétor General,

We wr1tc today to request that you investigate whether improper political considerations
led the Justice Dcpartment to dismiss a voter intimidation case it previously brought against the
New Black Panther Party and two individuals affiliated with it, Following the dismissal,
Judiciary Committee Ranking Member Lamar Smith and Ranking Member Frank Wolf each
submitted letters to the Justice Department requesting information regarding the decision to drop
the voter intimidation charges. To date, the Department has not responded to either request.
COpiGS of the ietters are attached

The d1smxssal of the Department’s case against the New Black Panther Party raises
significant concerns about possible politicization of the Justice Department. The case in question
was filed by the: Department against members of the New Black Panther Party and two
individuals affiliated with it. Significantly, one of those individuals cairied credentials indicating
he was a membér of the local Democratic Committee. As both of our letters recount, the
individuals are alleged to have engaged in brazen acts of voter intimidation outside of polling
locations in Philadelphia, Pennsylvania, on Election Day 2008. After reviewing the facts, the
Justice Departmient brought charges against the two individuals and the Party under the Voting
Rights Act, '

Despite t thc fact that a judge essentially ruled in favor of the Justice Department’s
complaint when the defendants failed to respond to the allegations, the Civil Rights Division
under the Obama Administration decided to dismiss the case instead of obtaining a default
judgment. We are unaware of any changes in the facts underlying this case between the
Department’s fllmg of its initial complaint and the subsequent filing of its motion to dismiss,
Nor are we awate of any allégations of prosecutorial rmsconduct in the bringing of the initial
complaint. . :

PRINTED ON RECYCLED PAPER
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As Inspector General of the Justice Departinent, you spent more than a year investigating
allegations of wrongful political influence in the removal of several U.S. Attorneys. Allegations
of wrongful political influence by Obama Administration officials in the dismissal of a voting
rights case are equally important and should be subject to an equally thorough investigation.

Voter intimidation threatens the very core of democracy The American people need to
know that the Justice Department takes seriously cases of voter intimidation, regardless of the
political party of the defendants. We respectfully request that you open an investigation into the
disruissal of the Black Panther Case and report to Congress.

We appreciate your timely consideration of our request.

‘Sincerely,

Terdh  LRusmy

~ RankingMember Ranking Member

House Judiciary Committee Commerce, Justice, Science Subcommittee
-~ House Appropriations Committee

es Sensenbrenner b Jokn Clalberson
ing Member : Member of Congress

nstitution, Civil Rzghts Civil Lzber’ues

Subcommittee
House Judiciary Committee

1
Steve King Robert Aderholt
Member of Congress " Member of Congress

R W
Jo B{)nner

Member of Congress
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May 28, 2009

" Ms, Loretta King

Acting Assistant Attorney General
Civil Rights Division

U.S: Department of Justice
Washington DC 20530

Dear Ms. King,

It has come to my attention that on Election Day 2008, several members of the New
Black Panther Party intimidated voters at a polling place in Philadelphia, These members
brandished a baton in a threatening manner and made verbal threats to potential voters. After
investigating the incident, the Civil Rights Division filed a complaint against the New Black
Panther Party and several of its members for violations of Section 11(b) of the Voting Rights
. Act, which prohibits any "attempt to intimidate, threaten, or coerce” any yoter and those aiding
voters,

Iunderstand that neither the New Black Panther Party nor its members filed a response to
the complaint or any motion, As a result, the federal judge directed the Division'to file a motion
~ for a default judgment against the Party and its members. Instead of submitting the default
- judgment against the Party and its members to'the court for signature, however, I understand the
Division voluntarily moved to dismiss the complaint, evén though it had effectively won the
case,

This case was an uncontested lawsuit against defendants including one who, by the terms
of the Division’s own complaint, had “made statements containing racial threats and racial
insults at both black and white individuals,” and who “miade nienacing and intimidating gestures,
statements, and movements directed at individuals who were present to aid voters,” That
individual, Jerry Jackson, had been carrying.credentials as a member of the local Democratic
committee. The Division sought relief only agairist the one défendant who carried and waived
a baton on Election Day, and not against Mr, Jackson, and it sought orily to enjoin that defendant
from “displaying & weapon within 100 feet of any open polling location” in Philadelphia.
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These actions raise a number of: troubling questlons For example, why did the Civil

- Rights Division voluntarily dismiss a lawsuit that it had effectively already won, against

defendants who were physically threatening voters? Is the Division concerned that this dismissal

. will encourage the New Black Panther Party, or othet groups, to intimidate voters? Why did the
‘Division seck such limited relief against a defendant who was actually carrying and brandishing -

a'weapon at a pelling station on Election Day? What role did ilie change of administrations play
in the unusual resolution of voluntarily d1smxss1ng a case on WhICh the Division had already.
prevailed? -

Ii an effort to obtain answers to these and related questions, Irequest that the appropriate
employees of the Division brief my staff regarding this lawsuit and the circumstances
surrounding its dismissal, 1 am also requesting aIi non-pnvﬂcged documents relating to the
Division’s dlsmxssal of the suit. :

Please respond to Crystal J ezaerskl minority chief oversight counsel, or Paul Taylor,
minority chief counsel on the Subcommittee on the Constitution, Civil Rights, and Civil .
Liberties at (202) 225-6906 by June 19 to arrange the briefing and the document delivery.

Thank you for your prompt consideration of this request.

1
1

" Sincergly,

Lamar Smith
Ranking Member -

c¢: The Honorable Ron Weich
The Honorable John Conyers, Jr.
The Honotable Jerrold Nadler
.The Honorable F, James Sensenbrenner, Jr.
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The Honorable Eric H. Ho]dcr, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Ave NW Rm 51 11
Washington DC 20530

Dear Attorney General Holder;

I am troubled by your recent decision to drop the Department of Tustice’s lawsuit against ‘
the “New Black Panther Party for Self-Defense,” a militant supremacist organization and hate
group, and its two members who threatened voters as part of a national voter intimidation effort
on Blection Day last November.

According to the DOJ complaint, two uniformed men stood-outside a polling station -
located at 1221 Fairmont Street in Philadelphia, Pennsylvania, brandishing weapons to
intimidate voters, New Black Party Chairman and self-proclaimed “Attorney at War” Malik
Zulu-Shabazz, confirmed that the placement of these men, Samir Shabazz and Jeiry Jackson, in
‘front of the polling station was part of a nationwide effort to position armed party membeérs at
precincts, .

The complaint also stated that Samir Shabazz “pointed the weapon at individuals,
‘menacingly tapped it fon] his other hand, or menacingly tapped it slsewhere. This activity
‘oceurred approximately eight to fifteen feet from the entrance to the polling station,”

‘Additionally, both men made “ractal threats and racial insults at both black and white

* individuals” and made “menacing and intimidating gestures, statements, and movements directed
at individuals who were present to aid voters,” according to witness statements in the DOJ
complaint. One of the witnesses, an experienced civil rights attorney wha worked with Charles
Evers in Mississippi, has publicly called this “the most blatant form of voter mtrnudation” he bas
ever seen,

On January 7, the Department of Justxce appropriately filed suit in the U.S. District Court
in Philadelphia against three men and the New Black Panther Party for Self-Defense under the
., Voting Rights Act. In the depamnent’s news release, Acting Assistant Attorney Genera] Grace
Chung Becker stated, “The Voting Rights Act of 1965 was passed to protect the fundamental
right to vote and the Department takes allegations of voter intimidation seriously.”

3
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I worry that the department’s commitment to protecting the “fundamental right to vote™ is -
wavering under your leadership, 1fail to-understand how you could dismiss a legitimate case
against a party that deployed armed men to a polling station — one of whom brandished a weapon
to voters — who harassed and intimidated voters, and could then decide that such actions do not -
constitute a violafion of section 11(b} of the Vating Rights Act of 1965, which prohibits
“intimidation, coercion, or threats” against voters. What message does this send to other like-

‘minded groups -- whoever their target -- about this administration’s commitment 1o vating
rlghts?

None of the defendants filed an answer to the lawsuit, which means that legally they
admitted all of the allegations in the complaint. Yet your department dismissed the suit it had
already won by default against three of the defendants. Not only did the department dismiss the

civil suit, but it has also failed to criminally prosecute the defendants. The actions of these
defendants dre all violations of criminal provisions of the U.S. Code that prohibit intimidating,
threatening and coercing voters. This is outlined on pages 54-63 of “Federal Prosecution of
Election Offenses,” the handbook provided by the Public Integrity Section of the Criminal
Division to Justice Department p’rosecutors. These defendants could have (and should have)
been charged under a number of provisions, including 42 U.8.C §1973gg-10(1); 18 U.S.C. §§
241, 242, 245(b)(1)(A), and 594,

In 2006, then-Senator Barack Obama ¢alled such intimidation tactics “deplorable,” citing
similar intimidation of Native American vofers in South Dakota in 2004 and a number of other
incidents targeting African American voters. Your inexplicable dismissal of the civil case and
the failure to file a criminal prosecution flies in the face of the president’s stand on voting rights
and sullies the good name of your department, It calls info question your commitment to -
protecting all voters and guaranteeing that they can excrcise their franchise freely without fear.-

The American peqpfe and this Congress deserve a full and ttanspareﬁt accounting of your
decision to.drop this case,

Best wishes.

M‘-\x“' .

. FRW:tc




U.S, Department of Justice

Office of Legislative Affairs

Office ol the Assistan Atfomey General Washington, 13.C. 20330

July 13, 2009

The Honorable Frank R, Wolf
United States House of Representatives
Washington, D.C. 20515

Dear Congressman Wolf:

This responds to your letter, dated June 8, 2009, concerning Unifed Siates v. New Black
Pantheér Party for Self-Defense, Civ. No. 09-0065 SD (E.D. Pa,), a case filed to enforce Section
[1(b} of the Voting Rights Act of 1965, 42 11.8.C. § 1973i(b).

This case was-filed on January 9, 2009. The United States obtained-an injunction against
a defendant who held a nightstick in front'of a polling place in Philadelphia, Pennsylvania. The
injunction is tailored appropriately to-the scope-of the violation and the requirements of the First
Amendment, and the Department will fully enforce the terms:of the injunction.

The Departiment voluntarily dismissed the Section 11(ls) ¢laims against three other
defendants named in the complaint because the facts and the law did not support pursuing those
claims against them, That decision was made after a careful and thorough review of the matter
by the Acting Assistant Attommey General for Civil Righis, a career employee-with nearly 30
years experience in the Deparlment, including neatly 15 years as the career Depuly Assistant
Attorney General for Civil Rights.

Although, as you note, these défendants failed to respond to the complaint, that does not
mean the Department “had effectively won the case™ against them. The Court of Appeals for the
Third Cireuit “does not favor entry of defaults or default judgments.” United States v.
$55,518.05 In U.S. Currency, 728 ¥2d 192, 194 (3d Cir. 1984). Rather, it is ifs “preference that
cases be disposed of on the merits whenever practicable.” Aritz v. Woma Corp., 732 F.2d 1178,
1181 (3d Cir. 1984); see also Hill v. Williamsport Police Depi,, 69 Fed. Appx. 49, 51 n.3 (3d Cir.
2003} (factors to consider in granting a default judgment inchide “whether material issues of fact
or issues of substantial public importance are at issue™). Accordingly, an entry of a default
judgment in the disteiet court is not automatic. Moreover, even if a court were to grant a default
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JLIdLHl@Bt on liability, the court still would need 1o assess the propriety of any requested
injunction. Broadeast Music, Ine. v. Sprint Mount Area Bavarian Resort, Lid,, 555 F. Supp. 2d
337, 543 (E.D. Pa. 2008) (granting injunctive relief following entry of default judgment only
afler considering propriety of remedy sought); ¢f. Shields v. Zuccariniy 254 ¥.3d 476, 482 (3d
Cir. 2001) (identifying factors a court must consider before granting permanent injunctive relief).

Section 11(b) prohibits intimidation, threats or coercion of “any person for voting or
attempting to vote, or ... for urging or aiding any person to vote or attempt to vote.” The United
States is authorized to enforce Section 11(b) through civil litigation and to obtain declaratory and
njunctive relief. Fora variety of reasons, inchuding the limited remedics available under Section
11(b), the Department has filed only three cases under this provision in the three decades for
which we have reliable records on the subject. Indeed, in the 44 years since Congress passed the
Voting Rights Act, fewer than 10 reported cases have ever been brought by any party prior to the
cage in question.

I U:S. vo New Black Panther Party for Self-Defense, the district court found that the
United States had alleged that Minister King Samir Shabazz “stood in front of the polling
location at 1221 Fairmont Strect in Philadelphia, wearlhg a military-style uniform, wielding a
nightstick, and making intimidating statements and gestures to various individuals, all in
violation of 42 1.S.C. § 1973i(b),” Order, dated May 18, 2009, at 1, and entered judgment “in
favor of the United States of America and against Minister King Samir Shabazz, enjoining
Minister Kirig Samir Shabazz fron: displaying a weapon: within 100 feet of any opeti polling
location on any election day in the City of Philadelphia, or from otherwise violating 42 1J.8.C.

- § 19731(n).” Judgment, dated May 18, 2009, We believe thisinjunction is tailored appropriately
to the scope of the violation and the requirements of the First Amendment. We intend to enforce
fully the terms of this injunction. Section 11(b) does nort authorize other kinds of relief, such as
monetary damages or civil penalties.

The United States had, prior to these rulings, voluntarily dismissed claims against the
three other defendants named in the complaint: The New Black Panther Party for Self-Defense
(“the Party”), Malik Zulu Shabazz and Jerry Jackson. ‘The Depariment considered not only the
allegations in the complaint, but also the evidence that had been amassed by the Department to
support those allegations.

The complaint alleges that the Party “made statements and posted notice that over 300
members of the New Black Panther Party for Self-Defense would be deployed at polling
locations during voting on November 4, 2008, throughout the United States.”” Complaint, para.
12. Notably, the complaint does not allege that those statements or the notice called for any
Party member to display weapons at polling locations or do anything that would violate Section
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11(b). Nor is there any allegation in the complaint that Malik Zulu Shabazz made any such
statement in advance of the eléction.

‘The complaint does allege that the Party and Malik Zaita Shabazz “managed” and
“divected” “the behavior, actions and statements of Defendants Samir Shabazz and [Jerry]
Jackson at [the Philadelphia polling place], alleged in this Complaint.” Complaint, para, 12. The
Department considered the evidence developed to support this allegation and concluded that the
factual contentions in the complaint did not have sufficient evidentiary support.

The complaint also alleges that the Pasty and Malik Zulu Shabazz “endorsed™ the alleged
dctivities at the Philadelphia po Hing place after the election. Even assuming that d post-event
“endorsement” is sufficient to impose Section 11(b) liability, the Department found the evidence
on this allegation to be equivocal. The Party posted statements on its web site specifically
disavowing the Philadelphia polling place activities and suspending the Party's Philadelphia
chapter because of these activities.

With regard fo the alleged aciivities at the Philadelphia polling place, the Department
concluded that the ailegations in the complaint regarding Samir Shabazz, the person holding the
nighitstick, were sufficient to state a claim under Section 1 1(b} and that the evidence developed
supported those allegations, As noted above, we therefore sought and obtained a judgment
against this defendant and appropriately tailored imunctive relief,

The Department decided not o proceed with its claims against Jerry Jackson, who was a
resident of the apartment building where the polling place was Iocated and was certified by city
officials as a poll watcher. The local police officers who were called to the polling place ordered
Samir Shabazz to leave the polling place, but allowed Jackson to remain. Considering the
contemporaneous response of the local police officers to Jackson’s activities, as wel as the
evidence developed 1o support the allegations against Jackson, the Department concluded that the
factual contentions in the complaint did not have sufficient evidentiary support,

I response to your question about why criminal charges were not brought tegarding this
matter, the Department determined in 2008 that the coriduct at issue did not present a
prosecutable violation of any of the relevant federal statutes. As you know, the standard of proof
to successfully pursue a criminal matter is significantly higher than that associated with a civil
case.

We can assure you that the Department is committed to comprehensive and vigorous
enforcement of both the civil and criminal provisions of federal law that prohibit voter
intimidation. We continue to work with voters; communities, and local law enforcement to
ensute that every American can votg free from intimidation, coercion, or threats.
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We hope this information is helpful. Please do not hesitate to contact ihis office if we
may be of assistance with this or any other matter,
. Sincerely.

RN

Ronald Weich
Assisiant Attorney General




Uongress of the Pnited States
Tashington, A 20515

July 17, 2009

The Honorable Eric Holder
Attorney General

U.S. Department of Justice
Washington; D.C. 20530

Dear Attom%:y General Holder:

Thank you for the July 13, 2009, letter we received from Assistant Attorney
General Ronald Weich responding to our concerns about the Departiment’s highly
unusual (if not unprecedented) dismissal of its Voting Rights Act (VRA) lawsuit against
the New Black Panther Party and its members in the wake of the district court’s offer to
grant the United States a default judgment, We appreciate the Department’s response and
commitment to brief us and other members on this case. In advance of those briefings,
we would like to shate with you in more detail some specific concerns we have about the
Department’s actions in this matter. We ask that the Department be prepared to address
these questions when it briefs Members of Congress on this matter in the coming weeks.

The Dcpartment maintains that the decision to dismiss the case against three
Defendants + the New Black Panther Party, its Chairman, Malik Zulu Shabazz, and Jerry
Jackson — was fully justified. This conclusion is based, in part, on the view that the New
Black Panthpr Party’s publicly announced plan to position several hundred of its
members at polling places on election day did not violate Section 11(b) of the VRA
because the announcement did not go so far as to expressly call on party members to
“display weapons™ at the polls. The fact thiat at least one New Black Panther Party
member act@ally appeared at a polling place on Election Day with a weapon, and another
metmber stodd side-by-side in formation with his armed colleague in an effort to -
intimidate potential voters, does not change the Department’s analysis.

Hosfvevcr, to suggest that the New Black Panther Party failed to contravene the
VRA merely because it avoided any reference to *‘weapons” in its pre-Election Day
announcement eviscerates critical civil rights protections and establishes a dangerous
- precedent. Is the Justice Department’s position now that a paramilitary organization is
free to send its members en masse to polling places — in uniform no less — without fear of
legal repercyssions, as long as there is no explicit mention of weaponry? Had the Ku
Klux Klan or Aryan Brotherhood made a similar announcement prior to November 4,
2008, would the Civil Rights Division have viewed the group’s failure to mention
weapons as an exculpatory omission?

’s
t
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A violation of Section 11(b) does not require the use of weapons, or even the
threat to use weapons. The appearance of uniformed members (at least one of whom was
armed) of the New Black Panther Party is exactly the kind of conduct that Section 11(b) -
‘was intended to address. The fact that the New Black Panther Party was clever enough
not to publicly call for the use of weapons does not nor should not — absolve the
orgamzatxon of liability,

The Department’s response also states that the Division did not find sufficient
evidence that the New Black Panther Party and Malik Zulu Shabazz managed, directed,
or endorsed the behavior of the other Defendants, This conclusion appears, however, to
be directly contradicted by statements made by Mr, Shabazz on national television on
November 7, 2008. In an interview, Mr. Shabazz claims that his activities in Philadelphia
were part of a nationwide effort involving hundreds of party members, and that the
display of the weapons was a necessary part of the New Black Panther Party deployment.

It could be argued that this admission, standing alone, should seitic the issue. Ata
minimum, however, the Department should have responded by at least conducting a
deposition of the Defendants and engaging in some minimal discovery to determine the
full composition and character of the Defendants’ intimidating activities. For the
Department o state that there was not sufficient evidence to support proceeding against a
party cha:rman who admits that weapons were part of a nationwide deployment is
remarkable, | It is unclear from your response whether or not Civil Rights Division
attorneys acgually interviewed Mr, Shabazz, and, if so, what the results of that inferview
were, We have a strong suspicion that; given Mr, Shabazz’s statements to the national
media, any interview conducted by Civil Rights Division attorneys would have yielded
similarly useful evidence, The fact that the Defendants did not respond to the complamt
howevcr 1eads us to believe that no discovery took place in the case.

In acldltlon we wonder whether the videos and statements that can be found on
the Internet,iproduced by organizations such as the Anti-Defamation League, were
considered to provide context to the violent nature of the New Black Panther Party
deployment ‘on November 4, 2008, If so, we would request that you provide the
undersignedé a list of the videos and statements that the Departiient considered before
dismissing the case against the New Black Panther Party and Malik Zulu Shabazz.

Additionally, the Depariment maintains that the case was dismissed because the
New Black Panther Party disavowed the actions in Philadelphia after the election. Yet on
May 4, 2009, the Civil Rights Division filed a response to a motion for partial summary
judgment b)? the defendants in a housing discrimination lawsuit in Kansas that took
exactly the 0pp031te position. In U.S. v. Sturdevant, the defendants argued that the case
should be dismissed because they fired the employee accused of discriminatory conduct,
had not authorlzed such conduct, and no longer owned the apartment property where the
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discrimination oceurred. The Department argued in its response brief that the
case should hot be dismissed because there were still disputed issues of material facts
regarding Wthh of the defendants’ employees were ultimately responsible for monitoring
and correcting the employee’s discriminatory conduct, when the defendants knew about
the discrimination, and what steps were taken to correct the problem. The Department’s
brief in that tase also argued that even if the defendants were now disavowing the
discriminatdry actions of their former employee, there were no assurances that the
defendants’ failure to “train, monitor, and discipline” the former employee would not be
repeated with other employees at other properties owned by the defendants, See United
States v. Sturdevant, Case No. 2:07-02233 (D. Kan.), United States' Response to the
AIMCO Defendants’ Motion for Partial Summary Judgment, pages 10-12.

The same principle is at play in the New Black Panther Party case. By not
engaging in discovery and eschewing a default judgment, the Department has no
" assurances that the New Black Panther Party will not engage in exactly the same type of
behavior agam Nor are there any assurances that the New Black Panther Party will
“train, monitor, and discipline” its members so that the behavior that occurred in
Philadelphid will not be repeated in future elections, In fact, we would not be surprised if
the members of the New Black Panther Party will likely be encouraged to engage in ‘
similar actlwtxes given the likely minimal deterrent effect of the sact:ons levied against it
after its 1eplehen31blc conduct last fall,

Tummg to Defendant Yerry Jackson, your letter cites a variety of reasons for the
voluntary dismissal. Qne of these is the “contemporaneous response” of the local
Phxladelphia police officers as justifying the dismissal against Mr. Jackson, in so far as
they did notiarrest or remove him. We urge you to reconsider this position. Whether or
not Federal law has been violated is not determined by the behavior of local law
enforcement officials, and we are unaware of the Civil Riglits Division ever taking such a
position before. In this vein, we would request that you provide any interview notes
members ofithe career trial team made upon interviewing the local police officers. These
attorneys’ interview notes regarding their impressions of the local police officers is of
critical impdrtance given the weight the Department placed upon the officers’ actions

when decxdmg to dismiss the chmges against Mr. Jackson.

Reperts indicate that the Department had sworn statements from multiple victims
that Mr. Jackson stood in formation with the armed Defendant, Samir Shabazz, and
attempted tg block the entrance to the polls. Messrs. Jackson and Shabazz were
identically dressed. Their military uniforms alone were intimidating, Others, including
voters, witnessed their behavior. We thus ask that you provide us with the exccuted
sworn statements of witnesses Bartle Bull, Christopher Hill, Michael Mauro, and any
other witnesses of which we may be unaware.
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. The Department s response also suggests that the First Amendment was somehow
" implicated by a publicly announced nationwide plan to position paramilitary members of
an organization at the entrance to a polling location. However, he First Amendment
would implicate only the scope of any remedy, not underlying liability. For example,
statements and party activities may be protected by the First Amendment, but would still

‘be admtssﬂnle evidence to show that the Voting Rights Act was violated. Although the

. Defendants may have exercised their First Amendment Rights in making statements that

they intended to implement a nationwide plan to place uniformed members at the

entrance to polls such statements would still be admissible to demonstrate liability even
if they cannot be enjoined. :

In addition to the above questions we would also ask that the Department be
prepared to teply to the following questions:

° Is the FBI aware of the activities of the Defendants, and if so, what is its
asgessment of their behavior and threatening nature? Does the FBI share your
characterizatlon of the response of local law enforcement officials on the scene,
assurmng it is accurate? :

LI What did the Department do to deterrnine the ¢xtent of New Black Panther

' Party members deploying in other locations throughout the United States before
dismissing the case? Did the Department’s political appointees inquire about
the possibility of a nationwide Panther deployment? :

i

e Alﬁlough the Department maintains that there was insufficient evidence to
proceed to default against the New Black Panther Party and its Chairman Malik
Zu]u Shabazz, we are not aware thatany discovery was conducted by the
Department Why, then, would the Department not simply have informed the
"District Court that it did not wish a default finding against the three defendants
and instead wished to proceed to full discovery? This approach would have
enabled the Department to resolve any evidentiary uncertainties and ensure a
v1gorous enforcement of voter intimidation statutes,

° Has the Department provided all communications w1th thxrd-party interest
groups about the case? For example, if memoranda or emails from third-party
interest groups were sent to the Department or any official at the Department,
suéh documents would not be privileged as you well know, '

. Dld Department staff apart from the four-person career trial team engage in any
discussions with Defendants or their representatives? Did current Department
pohtzcal appointees conduct discussions with the Defendants or their agents
prmr to January 207 If so, have they recused themselves? Are there any career
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attérneys in the Voting Section or the Civil Rights Division who worked on the
caée besides the four Section attorneys named on the pleadings?

° What specific new facts did the Department learn between the filing of the
complaint and its dismissal that caused the Civil Rights Division Jawyers who
had approved the filing of the suit in January to change their position and decide
that the suit could not be maintained against those defendants against whom the
suit was dismissed? How did the Department come to learn about those spec1f1c
facts? ~ -

We applgecmte your attention to this important matter and look forward to the
Department's briefing, :

Sincerely,

Lamar Smith :

Ranking Member Ranking Member

Committee on the Judiciary ‘ Commerce-Justice-Science
Subcommittee House Approprxatloqs
L Commitee

cc: The Hoflorable John Conyers, Jr.
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HUMAN RIGHTS COMMISSION July 22, 2009

The Honorable Eric H, Holder, Jr.
Attorney General

U.8. Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

Veteran civil rights activist Bartle Bull, who managed campaigns for Robert F. Kennedy
in New York in1968 and other prominent Democratic state candidates, recently opined, “Martin
Luther King did not die to have people in jack boots with billy clubs, block the doors of polling
places... And neither did Robert Kennedy, It’s an absolute disgrace.” The disgrace Bull refers to
is your unwarranted dismissal of U.S. v. the New Black Panther Party for Self-Defense, Malik
Zuly Shabazz, Minister King Samir Shabazz aka Maurice Heath, and Jerry Jackson.

My commitment to voting rights is without question. In fact, in 1981 upon my vote for
the Voting Rights Act, the Richmond Times-Dispatch published the enclosed editorial, “A More -
Offensive Law,” castigaling me for my vote when every other member of the Virginia
congressional delegation opposed it. The editorial chastised me stating, “Mr, Wolf will be partly
to blame [for federal voting rights oversight].”

During my meeting Monday with Ms. Loretta King and Mr., Steven Rosenbaum of the
Civil Rights Divisions, they refused to answer my questions claiming the “priviteged” nature of
the information. I would remind you that such defenses do not apply to requests from members
of Congtess. The Freedom of Information Act (FOIA) includes a provision that states quite
clearly that most of the FOIA exemptions ~ including deliberative process ~ do not apply to
requests from Congress. See 5 US.C. § 552(d). This exemption has been affirmed by at least
two D.C. Cirouit opinions, which hold that FOIA requests from individual members of Congress
satisty the congressional request requirement and thus render any FOIA exemptions inapplicable.
See Murphy v. Department of the Army, 613 F.2d 1151, 1157 (D.C. Cir. 1979); FTC v. Owens-
Corning Fiberglas Corp., 626 F.2d 966, 974 n.16 (D.C. Cir, 1980); see also Rockwell Int’l Corp.
v. US. Depariment of Justice, 235 F.3d 598, 603 (D.C. Cir. 2001) (noting that disclosure of
deliberative process memo to member of Congress did not waive FOIA exemplion as to member
of general public because FOIA carved out Congréss from the statute’s disclosuré obligation
exemptions). :

Accordingty, I would respectfully reiterate my requests for the following information and
documents: '

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBEAS
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1. Why am I being prevented from meeting with the trial team on this case?

2. What was the nature of Acting Assistant Attorney General for Civil Rights Loretta
. King’s communication, if any, with you, Deputy Attorney General Ogden, or Associate
Attorney General Pérrelli’s offices prior fo the case dismissal?

3. Did you, Deputy Attorriey General Ogden, or Associate Attorney General Perrelli
approve (or express reservations about) the dismissal of this case and/or sign-off on any
communication with regard to the dismissal? If so, will those communications be
provided to members?

4. Mr, Ronald Weich’s letter of July 13 states that Ms, King is a 30-year career employee
and was acting in that capacity when the case was dismissed.

However, I understand that the Vacancy Reform Act characterizes her position at the
time, Acting Assistant Attorney General for Civil Rights, as a “Presidential appointment
with Senate confirmation” (PAS) and in that capacity she would be acting in a political
capacity, assuming the Qffice of the Associate Attorney General, Deputy Attorney
General or Attorney General also did not apine on the matter. Could you please clarify?

5, The former attorney general was a signatofy to the complaint. Are you a signatory to any.
- legal document or internal directive regarding the dismissal of this case?

6. Inan affidavit taken by your department, civil rights activist Bartle Bull states, “J have
never encountered or heard of another instance in the United States where armed men
blocked the entrance to a polling location,” and “It would qualify as the most blatant form
of voter intimidation T have encountered in my life.” '

According to DOJ’s own interpretation of 18 U.S.C. § 594 in its “Federal Prosecution of
Election Offenses” manual (p. 56): “Section 594 prohibits intimidating, threatening, or
coercing anyone, or attempting to do so, for the purpose of interfering with an
individual’s right to vote or not vote in any [federal] election.”

a. Do you believe that this and other witness testimony fails to support issues of
“intimidation, threatening, or coercing” behavior on the part of the defendants?

b, On what grounds did you find that the appearance of members of a widely
recognized hate group wearing paramilitary-style uniforms did not constitute
intimidation? '
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¢. What precedent does this set for other like-minded grdups -~ whoever their target
-- about federal enforcement of voter intimidation by hate groups outside of
polling stations?

d. If showing a weapon, making threatening statements, and wearing paramilitary
uniforms in front of polling station doors does nof constitute voter intimidation, at
.what threshold of activity would these laws be enforceable?

7. Mr. Weich’s letter cites uncertamty as to the outcome of “defanit judgments™ as your
justification for dismissal of the charges against Jerry Jackson Malik Zulu Shabazz, and
the New Black Panther Party.

' The letter also alleges that the body of evidence amassed further informed your decision”
to dismiss this casé. Will you provide Members with: :

a. Copies of the sworn statements by witnesses?
b. Aninventory of video evidence?
¢. Examples of such evidence that influenced dismissal? 7

" d. The names of individuals and third-party groups contacted and any documents
that they provided in prosecuting this case? )

8. Did the department contact the Southern Poverty Law Center and/or Anti-Defamation
. League, which list the New Black Panther Party as a hate group along with the KKX and
American Nazi Party? If so, with whom did the department speak?

9. Is certainty of favorable judgment a new preccdent for this department?
10. Did the signatories of the complaint concur with your decision to dismiss?

11, Mr. Weich’s leiter cites the local police officer’s decision not to remove Jerry Jackson
because he was a resident of the apariment bulld. ing and certified by city ofﬁcrals asa
poil watcher,

It has come to my attention that your justification that Jackson lived at the building where
the polling place was located is false. The polling place was at a high-rise at 1221
Fairmount Street in Philadelphia, a senior living facility called the Guild House. Jackson,
[understand, resides at 813 North Parks Street in Phliadelphla and has never resided at
1221 Fairmount Street.
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a. Please explain this discrepancy. Did your office do its due diligence before
dismissing this case or responding to members?

b. Do you believe that Jerry Jackson’s affiliation, uniform, statements, and behavior
at 1221 Fairmont Street ont November 4 are justified since he was a registered poll
watcher?

c. Isit the policy of this Justice Department that any individual registered as a poll
watcher may wear any form of uniform, brandish weapons, make unsolicited
comments to voters, or loiter at the polls?

d. Does the Department believe that the possession of papers allowing one to be
present at a polling place also allows the holder to violate Section 11({b} of the
VRA?

e. WasJerryJ ackson registered as a poll watcher with a particular political party or
campaign? If so, which one?

f. Was that political party or campaign interviewed with regard to Jackson’s role in
this complaint? If so, were they aware and did they condone his appearance on
November 47

g. Inavideo of the event, Jackson and Shabazz state that they are providing
“security” for the polling precinct. Who authorized them to provide these
services and under what authority?

12. Mr, Weich’s letter states that the dismissal was based, in part, on the view that the New

Black Panther Party’s publicly announced plan to position several hundred of its
members at pollihg places on Election Day did not violate Section 11(b) of the VRA
because the announcement -did not go so far as to expressly call on party members to
“display weapons” at the polls.

How do you justify this response given that a violation of Section ! 1(b) does not require

. the use of weapons, or even the threat to use weapons?

13.

Mr, Weich’s letter asserts that evidence does not support the complaint regarding Malik
Zulu Shabazz and the party “endorsing” or directing the “behavior, actions, and
statements” of Shabazz and Jackson.

However, it would seem that the confession on national television by Malik Zulu
Shabazz on November 7, 2008, flatly contradicts your assertion, Mr. Shabazz
unequivocally claims that his activities in Philadelphia were part of a nationwide effort
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involving hundreds of party members, and that the use of the weapons was a necess'a:y
part of the Black Panther deployment,

a. Given Jackson and Shabazz’s open membership in Malik Zulu Shabazz’s New
Black Panther Party, how do you justify that post-event endorsement of their
actions is not sufficient to impose Section 11(b) lability? -

b, Even if this connection is not entirely certain, why would you not allow the court
to render judgment on this to make such a determination?

14, Specifically, you eite the Party’s “disavowal” of Shabazz and Jackson actions on its Web
site as your justification for dismissing these charges.

a. Was this disavowal posted on the Web site before or after DOJ filed its -
complaint?

b. On what date was the disavowal posted and who was the author?

c. How does this disavowal negate Malik Zulu Shabazz’s earlier public declarations
that his party coordinated efforts to have party members posted in front of polling
locations?

15, Can you provide an example of another case, whether civil rights, tax, anti-trust, or
criminal enterprise, when the defendants® post-behavior disavowal resulted in the
department similarly dismissing the case?

16. It is my understanding that Mr. Steven Rosenbaum brought a voter intimidation case
against the North Carolina Republican Party in-1992 based on misleading postcards,

Could you please provide the complaint, justification memo, and consent decree in this
case as well as any additional documents that discuss First Amendment implications?

17. Mr, Weich’s letter states that you believe the injunction against Samir Shabazz “is

* tailored appropriately to the scope of the violation™ — enjoining Shabazz from “displaying
a weapon within 100 feet of any open polling location on Election Day in the City of
Philadelphia.”

The letter also states that “Section 11(b) does not authorize other kinds of relief, such as
monetary damages or civil penalties.”

a. . Why is the injunction from displaying weapons in frort of polling places only
limited to the City of Philadelphia and not extended to other cities that fall within
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C.

d

the Eastern District of Pennsylvania, such as Allentown, Reading, Lancaster and
Bethiehem?

What will happen if Shabazz brandishes a weapon at a polling place in another

city?
Is it true that this injunction stands only through Election Day 2012?

What is the precedent for limiting this injunction to one geographic location?

Please consider these questions as an addendum to my July 17 letter with House Judiciary
Committee Ranking Member Lamar Smith,

Ce: Nelson Hermilla,
FOIA/PA Branch
Civil Rights Division
NALC, Room 311

950 Pennsylvania Avenue, N.W,
Washington, DC 20530
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HUMAN RIGHTS COMMISSION July 31,2009

The Honotable Eric H, Holder, Jr.
Attorney General

U.S, Department of Justice

950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

Dear Attorney General Holder:

In light of the troubling reports of political influence in the enclosed article from yesterday’s
Washingion Times, as well as the many unanswered questions to members of Congress, I implore
you to re-file the voter intimidation case against the Now Black Panther Party and other defendants
so that impartial judges -- not political benefactors -- may rule on the merits of this case, Given your
declaration on July 22 that the department’s Civil Rights Division is “back and open for business,” I
would urge you to demonstrate your commitment to enforcing the law above political interests by re-
filing.

My commitment to voting rights is unquestioned. In 1981, I was the only member --
Republican or Democrat -- of the Virginia delegation in the House to vote for the Voting Rights Act”
and was harshly criticized by the editorial page of the Richmond Times Dispatch, and when 1
supported the act’s reauthorization in 2006, I was again criticized by editorial pages.

Given my consistent support for voting rights throughout my public service, T hope you can
understand why 1 am particularly troubled by the dismissal of this case. The video evidence of the
defendants’ behavior on Election Day, as well as a January National Geographic Channel
documentary, “Inside: The New Black Panther Party,” should leave no question of the defendants’
desire to intimidate or incite violence. '

The ramifications of the dismissal of this case were serious and immediate. Defendant Jerry
Jackson received a new poll watcher certificate, a copy of which I have enclosed, on May 19, 2009,
immediately after the case was dismissed. Mr. Jackson faced no consequences for his blatant
intimidation and promptly involved himself in the next election. Is that justice setved?

As you will read in the enclosed memorandum of opinion from the Congressional Research
Service’s American Law Division, there is no legal impediment that would prevent you from re-
filing this case. Unlike a criminal case, a ¢ivil case seeking an injunction against the other
defendants could be brought again at any time. According to the memo provided to me, “It appears
likely that the Double Jeopardy Clause would not bar a subsequent civil action against the [New
Black Panther] Party or most of its members,” and “second, because the United States voluntarily
dismissed its suit against the Party and two of the three individual members before those defendents
had filed an answer or motion to dismiss the suit, the previous action had not moved sufficiently
beyond preliminary steps so as to implicate the Double Jeopardy Clause.”

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED RBEAS
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I'was surprised to learn from The Washington Times report of the existence of the enclosed
correspondence from the chief of the departmerit’s Appellate Division recommending that the
department proceed with the case and the default judgment. These opinions were never disclosed to
me or other members of Congress by the department in its previous responses to questions regarding
the dismissal of the case. According to the report;

“Appellate Chief Diana K, Flynn said in a May 13 memo obtained by The Times that the
appropriate action was to pursue the default judgment unless the department had evidence the
court ruling was based on unethical conduct by the government.

“She said the complaint was aimed at preventing the ‘paramilitary stylé intimidation of voters
at polling places elsewhere’ and Justice could make a ‘reasonable argument in favor of
default relief against all defendants and probably should.” She noted that the complaint's
purpose was to ‘prevent the paramilitary style intimidation of voters while leaving open
‘ample opportunity for political expression.’

“An accompanying memo by Appellate Section lawyer Marie K, McEldetry said the charges
not only included bringing the weapon to the polling place, but creating an intimidating
atmosphere by the uniforms, the military-type stance and the threatening langnage used. She
said the complaint appeared to be ‘sufficient to support the injunctions’ sought by the career
lawyers, )

“The government's predominant interest is preventing intimidation, threats and coercion
against voters or persons urging or aiding persons to vote of attempt to vote, she said.”

Given that both the department’s trial team and the Appellate Division argued strongly in
favor of proceeding with the case, I can only conclude that the decision to overrule the career
attorneys Associate Attorney General Thomas Perrelli, or other administration officials, was
politically motivated. This report further confirms my suspicions that the Department of Justice
under your watch is becoming increasingly political,

It is imperative that we protect all Americans right to vote: This is a sacrosanct and
inalienable right of any democracy, The career attoreys and Appellate Division within the
department sought to demonstrate the federal government’s commitment to protecting this right by
vigorously prosecuting any individual or group that seeks to undermine this right, The only
legitimate course of action is to allow the trial team to bring the case again and allow the our nation’s
Justice system to work as it was intended - impartially and without bias.
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MEMORANDUM o ‘ July 30, 2009
To: Hon, Frank Wolf
Attention: Thomas Culligan
From: Anna Henning, Legislative Attorney, 7-4067

Subject: AppHeation of the U,S, Constitution’s Double Jeopardy Clause to Civil Suits

This memorandum responds to your request for an analysis of the application of the Double Jeopardy
Clause to successive civil suits in federal courts. In particular, it examines the clause’s potential
application in the context of a civil suit brought against the New Black Panther Party for Self-Defense or
its members, against whom the United States had previously brought an action for injunctive relief. In
sun, it appears likely that the Double I eopardy Clause would not bar a subsequent civil action against the
Party or most of its members.

)

Double Jeopardy Clause: Application to Civil Penalties

The Double Jeopardy Clause prowdw that no “person [shall] be subject for the same offence to be twice
put in jeopardy of life or imb.™ It has been interpreted as prohibiting only successive punishments or
prosecutions that are criminal in nature. However, some penalties designated as “civil” by statute have

. been found to be sufficiently “criminal” to implicate double jeopardy concerns. In other words, whether a
particular punishment is criminal or civil may require an interpretation of congressional intent and the
extent to which the penalty can be characterized as penal in nature.®

Factors that courts consider when determining whether a penalty is criminal in nature include: (1)
“whether the sanction involves an affirmative disability or restraint™; (2) “whether it has historically been
regarded as & punishiment™; (3) “whether it comes into play only on a finding of scienter™; (4) “whether its
operation will promote the traditional aims of punishment — retribution and deterrence”; (5) “whether the
behavior to which if applies is already a crime”; (6) “whether an alfernative purpose to which it may
rationally be connected is assignable for it”; and (7) “whether it appears excessive in relation to the

1

V1.8, Const. amend, V. Although federal proceedings are the focus of this analysis, the Suprer.ne Court has held that the Double
Jecpardy Clause also applies to the states, See Benton v, Maryland, 395 1.S. 784 {1969), :
? See Breed v. Jones, 421 1.8, 519, 528 {1975) (“In the constitutional sense, jeopardy describes the rlsk that is traditionally
associated with a criminal prosecution™).

? Hudson v. United States, 522 1.8. 93, 99 (1997) ("Even in those cases where the legislature ‘has indicated an intention to
establish a civil penalty, we have inquired further whether the statutory scheme was so punitive either in purpose or effect,’ ... as

to “tramsform what was cleatly inteaded as a civil remedy into a criminal penalty,'} {quoting United Stafes v, Ward, 448 .5,

242, 248 (1980}); Rex Trailer Co. v. United States, 350 U.S, 148, 154 (1956)).
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alternative purpose assigned.” However, Congress’ designation of a penalty as “civil” creates a
presumption which must be overcome by clear evidence to the contrary,” Thus, civil penalties are not
typically found to be criminal in nature. For example, in Hudson v. United States, the U.S. Supreme Court
held that monetary assessments and an cccupational debarment arder did not 1mpl1cate the Double
Jeopardy Clause, because neither type of penalty constituted a “criminal punishment,”®

Regard[css of the mature of the penalty sought, the Double Jeopardy Clause doas not bar a subsequent
action if no more than preliminary proceedings commenced in the prior action.” Typically, an action must
have reached at least the stage where jury members have been sworn (in a jury trial) or where the first
evidence has been prcscntcd fo the Judgc {in a bench irial).

Application toa S‘ubsequent Suit Against the New Black Panther Party
for SeIf-Defense or its Members

In January 2009, the U 3. Departiment of Justice filed a civil sutt in a V.S, district court against the New

Black Panther Party for Self-Defense and three of its members,® The suit was brought by the

Department’s Civil Rights Division pursvant to the Voting Rights Act of 1963, 42 U.S.C. § 1973 et. seq.,

which prohibits intimidation of “any person for voting or attempting to vote" and autharizes the Attomey

General to bring civil actions to obtain declaratory judgment ot injunctive relief to prohibit such actions.”

The Department alleged that members of the Party had intimidated voters and those aiding them during

the November 2008 general election and sought an injunction banning the Party from deploying or

_ displaying weapons near entrances to polling places in future elections.'” However, after the Department
obtained an injunction barring one member’s future use of weapons near polling places, it voluntarily

dismissed its suit against the Party and the other members,"!

For two reasons, it appears likely that the Double Jeopardy Clause would not prohibit the Justice
Department from bringing a similar suit on the same or similar grounds against at Jeast the Party and the
individual members for whom the previous suit was dismissed. First, it is likely that a court would find
that the injunctive relief sought in the previous action constitutes a civil, rather than crimingl, punishtnent,

. *Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-68 (1963).

% Hudson, 522 U.8. &t 100 (*““[o]nly the clearest proof® will suffice to override legislative intent and transform what has been
denominated a civil remedy into a criminal penalty.”) (quotmg Ward, 448 U.8, at 249).
s 522US 93 (1997).

7 See, eg., Ludwig v. Massachusetts, 427 U.5. 618 {1976} (hoiding that the Double Jeopardy Clause did not bar a conviction
imposed &s part of & two-tiered system wherein 4 defendant’s speedy trial motion had been denied and he had been convigted and
then he was convicted in a second trial afier appeal).
¥ United States v, New Black Panther Party, No, 2:09-cv-0065 (E.D.Pean. filed Jan. 7, 2009).

P4USC 8 1973i(b) {“No person, whether acting under color of law or otherwise, shall intimidate, threaten, or coerge, or
attempt to intimidate, threaten, or coerce any person for voting or attempting to vote, or intimidate, threaten, or coerce, or attempt
to intimidate, threaten, or coerce any person for urgmg or alding any person to vote or attempt to vote™); 42 US.C. § 1973 22- -O(a)
(“The Attomey General may bring a civil action in an appropriate district court for such declaratory or injunctive relief as is
necessary ta carry out this subchapter™),

® Dpartment of Tustice, Press Release, Justice Department Seeks Infumction Against New Black Panther Party, Jan, 7, 2008,
http./fwww usdoj.gov/opa/prf2009/ January/09-crt-0 14 htmi,

! The Unifed States dismissed the suits pursuant to Federal Rule of Civil Procedure 41(8}{13(A), which authorizes a plaintiff to
voluntarily dismiss a suit without a court order if a defendant has not yet served either an answer to the plaintiff's complaint or a
motion for summary judgment. The New Black Panther Party and two of the three individual members who had been sued had
not yet filed an answer or a motion for summary judgment in the case,
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Although Congress’ designation of the injunctive relief actions as a civil penalty is not ultimately
dispositive, it is unlikely, based on the seven factors noted previcusly, that injunctive relief sought by the
Justice Department would be viewed as sufficiently criminal in nature so as to overcome the presumption
in favor of accepting Congress’ characterization. Most importantly, the injunctions seem to have been
primarily designed to prohibit the use of guns at polling places for the purpose of implementing the
purposes of the Voting Rights Act, rather than to impose punishment on the defendants.

Second, because the United States voluntarily dismissed its suits against the Party and two of the three
individual members before those defendants had filed an answer or motion to dismiss the suif, the
previous action had not moved sufficiently beyond preliminary steps so as to implicate the Double
Jeopardy Clause. With respect to the one member against whom an injunction was obtained, this second
factor would not apply. However, due to the likely characterization of the injunction as a civil penalty, it
remains unlikely that a subsequent action would be barred. ’




From: Flynn, Diana K (CRT)

Sent: Wednesday, May 13, 2009 11:54 AM

To: Rosenbaum, Steven (CRT)

Ce: Coates, Christopher (CRT); McElderry, Marie K (CRP)

Subject; New Black Panther Party FW: Comments on the proposed defautt judgment fillngs In NBPP

v

© We have been asked to provide comments on the Voting Section’s proposed motion and papers in
support of default judgment and rellef, Marle McElderry and § have reviewed the papers and |
discussed. Her comments, which also reflect my views, are below, 1 add the following observations:

1

We can make a reasonable argument In favor of default relief against all defendants and
brobably should, given'the unusual procedural slituation, The argument may well not
suicceed at the default stage, and we should-expect the district court to schedule further’
proceedings, But It would-be-curious not to pray for the relief on defatit that we would
seek following trial, Thus, we generally cancur Ih Voting’s recommendation to go forward,
with some suggested modifications in eur argument, as set out below, ’

The fact that Chamberiain’s minimal stahdard for entry of a default judgment may be

satisfied does not entitle us to one, See Marle's discussion of the case law below, The-.

- district court will retain corisiderable discretion to withhold relief an default and scligdute a

hearing, Given that we are seeking rellef against political organizations and members in
areas central fo Flrst Amendment activity, It Is likely that the court will not order relief”

absent such further proceedings. That sald, the procedural posture leaves few good -
alternatives to filing In support of such refef now, '

1

By far, the most difficult case to make at this stage is against theenational party and-Malik
Shabazz, There is discussion in the Internal papers of the histary of the organization with
respect to voter intimidation with the use of weapons and ufforms. If the Voting Section
apts for seeking relief against the national defendanits at this stage, we suggest including.
that history tn our, supporting.Memorandum, Our case against the nationals may be a bit'
of a reach, particulary at this-stage, partlcularly because of First Amendment concerns.

But we already brought the case and made the allegations. See COMPLAINT, par. 12,1

assume that this reflects the Divislon's policy judgment that it is. approptiate to seek such
relief after trial, We probably should not back away from those allegations just because
defendants have not appeared. And¥oting does seem to have evidence In support of the
allegations, '

. . We would NOT say that Flrst Amendment defenses are Irrelevant at this stage, (Contra,’ '

MEMORANDUM OF LAW.IN SUPPORT OF MOTION FOR DEFAULT JUDGMENT at 4), The
court should anticipate fikely defanses and so should we. See Mare's detalled discussion




* below, We think a discussion of the narrowness of the proposed rellef, which Is generally
discussed throughout the memorandum, can be used explicitly at this point to explain why

. Flrst Amendment defenses are unlikely to prevall. In other words we can argue up front
that the proposed order is carefully crafted to avold any First Amendment concems,
Emphasis can be placed on the fact that our proposal is deslgned to prevent the .
paramilitary style Intimidation of voters, and otherwise feaves open ample opportunity for
political expression,

The First Amendment concerns Steve expressed earlier are well-taken, and | think proceeding
against the natlonals is a very close call, But it appears to us that there Js a basls for the rellef we.
seek, and the unusual posture of the case probably requires that we say the relief Is approptiate on
default, inany event, we should expect to be required to try these issues,

Marie may make some additional suggestions to the wording of the papers, If permitted,

From: McElderry, Marie K (CRT)

Sent: Tuesday, May 12, 2008 515 PM

To: Flynn, Dlana K (CRT) ‘

. ‘Subject: Comments on the proposed default judgment filings In NBpP

Comments on proposed filings re default judgment in United States v. New
Black Panther Party For Self-Defense, No. 2:09-cv-0065 SD (E.D, Pa,)

We have been asked to comment on whether the United States should
seek injunctive reliefagainst all defendants, and, if so, what relief we should
‘request. As|understand the situation; the documents Voting proposes to file
are the Motion for Default Judgment {dated April 30), the Memorandum of

Law In Support of Motion for Default Judgment {dated Aprit 30), and the
proposed Order (dated May 6), Further support for these filings is contained
In the May 6 internal Remedial Memorandum Concerning Proposed Injunction
Order,

Standard for obtaining defauft judgment. An overarching principle that
" we need to keep in mind Is that the Third Circujt “does not favor entry of
defaults or default judgments.” U.S. v. $55,518.05 In U.S. Currency, 728 F.2d
192, 194 (3d Cir. 1984), Rather, it is its “preference that cases be disposed of
on the merits whenever practicable.” Hritz v. Woma Corp., 732 F.2d 1178,
1181 (3d Cir, 1984). B




Our proposed Memorandum of Law relies on the three-part test in
Chamberlain v. Giampapa, 210 F,3d 154, 164 {3d Cir. 2000), as governing a
district court’s determination whether a default judgment is proper. As the
Third Circult more :;ecently acknowledged In an unreported decision,
however, Chamberiain cites U.S, v. $55,518.05, $upra, as the source of that
standard, and $55,518.05 is a case where a defendant sought to overturn a
default judgment, Hilf v. Williamsport Police Dept., 69 Fed, Appx. 49, 51 (3d
Cir. 2003). In Hill, the court noted that “both major treatises on federal
practice and procedure, as well as the Ninth Circuit, set out additional factors
to those listed In Cham._berlam as appropriate for consideration when ruling -
on motions to grant default judgments.” 69 Fed. Appx. at 51 n.3.1 Among -
those factors are “whether materlal Issues of fact or issues of substantial
public importance are at issue,” “how harsh an effect a default judgment
might have,” and “the strong policy of the Federal Rules of Civil Procedure.”
ibid.

Nonetheless, the court in Hill determined that it Is bound to follow
.Chamberlain in determining whether a district court has abused its discretion
in deciding whether to Issue a default judgment in the first place. The
problem with importation of the three-part test to that context is that step
two of the test requires the court to determine “whether the defendant
appears to have a litigable defense,” and that determination Is complicated
where, as here, the'defendant has totally failed to file a response to the
complaint (as opposed to having filed late}). Our proposed Memorandum of
Law, pg. 4, alludes to that complication by quoting the unreported decision in
Natlonwide Mutual Insurance Company v. Starlight Balfroom Dance Club, Inc.,
175 F, Appx, 519, 522 (3d Cir. 2006) {“The second factor is the ‘threshold issue
in opening a default judgment.””). We then take the position that the
presence or absence of a meritorious defense “has no relevance at this stage
of the proceedings.” Memo, at 4, Thatis not actually the case, however,
since the Court will be following Chamberiain.

In any event, | think that we can get over that hurdle by anticipating, as
we do in our May 6 internal Remedial Memorandum, possible defenses that
might be raised, i.e., First Amendment claims and the post-litigation




denunciation of the conduct of the Phiiadelphia'chapter by the Party (and-
possibly by Malik Zulu Shabazz). | believe that the district court will anticipate
such possible defenses and will want to know how we would address them.
Indeed, by the time we file this motion and/or the court sets a hearing, the
defendants may file something raising those or other defenses. Given that the
court fs bound to follow the three-part test, | think that we need to address in
the Memorandum in support of the Motion at least those defenses that we
have already Identified.

t am also not sure that we have made a sufficient showing that we -
wolld be prejudiced by denial of a default judgment. When we filed the
Complaint, we assumed that we would be engaging in the usual course of
litigation, including discovery and filing of legal briefs, The opportunity to
recelve a judgment without pursuing all of those steps would be a benefit to
us, but | am not sure that the court will be persuaded that we would be
prejudiced by having to try the case on the merits, which is the preferred
method of proceeding under Third Circuit case law, Especially In a case such
as this, which is not cut and dried, ! think the court will feel that its judgment
would be informed by a more deliberate process.

Whether thé unchallenged facts constitute a legitimate cause of action
against the Paréy and its national jeader. 1 have some reservations about
whether we have a sufficient factual basis to state a claim against the Party |
and Malik Zulu Shabazz, Paragraph 12 of the Compl'aint alleges that they
“managed, directed, and endorsed the behavlor, actions and statements of
Defendants Samir Shabazz and Jackson.” The May 6 internal memorandum
refers to an announcement made in advance of the November 4 election of a
“plan to post party members at polling places.” But nowheré do i see that we
cdn show that elther the Party or Malik Zulu Shabazz suggested, counseled, or
endorsed the bringing or brandishing of weapons in advance of what
happened in Philadelphla. Assuming that the main behavior we seek to enjoin
s bringing weapons to the polls, | am not convinced that we can establish a
basis for an injunction against the Party or Malik Shabazz by showing that the
Party has violent and racist views agalnst non-blacks and Jews. The additional
information discussed on page 8 of the May 6 internal memorandum about




the Party’s past actions of bringing weapons to political rallies may, however,
be the basis for an argument that both the Party and Malik Shabazz should
reasonably have known that the Philadeiphia defendants might believe they
were authorized to carry weapons to the polls, but [ am not sure that would
be sufficient to justify the relief we are seeking.

As | read our justification for relief against the Party and-Malik Shabazz,
itis based largely on Malik Shabazz's statements after the events in
Philadelphia in which he defended the actions of King Samir Shabazz and Jerry
Jackson on national television as based on the alleged presence of members.
of the Aryan brotherhood or the American Nazi party at that particular polling
place. In addition, the Voting Section is relying on admissions made by Malik
Shabazz to members of the section. It Is unclear how we would present that
evidence to the court. That “endorsement,” however, Is complicated by the
statements'on the Party’s website renouncing the events in Philadelphia and
' suspending the Philadelphla chapter. It appears that we may have difficulty
proving when those statements were added. At least as to the Party, those
statements could be an impediment to proving a violation at all, not just an
impediment to injunctive relief.

What type of injunctive remedy should be sought. Certainly, we have
established a sufficient basis for the very limited Inju nctivé rellef that s
recited in the propdsed order dated April 30 against defendants King Samir
Shabazz and Jerry Jackson. But [ understand that such a limited injunction will
not accomplish very much.

As to those “Philadelphia” defendants, however, the proposed order
dated May 6 goes somewhat further, It seeks to enjoin defendants “from
deploying or appeating within 200 feet of any polling focation on any election
day in the United States with weapons.” Presumably, both deploying and
appearing are meant to be modified by “with weapons.” 1t is not-clear what
we mean by deploying, especiaity'sm‘ce the Voting Section indicated in its May
1, 2009, emall that, in light of discussions with the Front Office, it does “not
seek to enjoin the wearing of the NBPP uniforms at the polls.” According to
most dictionary definltions, the term “deploy” is used mainly in the context of




troops. |think it suggests that the milit'ary—typ'e uniforms used by the Party
are an Integral part of what we want to enjoin, regardless of our stated Intent
not to seek to enjoin the wearing of those uniforms.

It appears that, at least as to the Philadelphia defendants, the viclation
we have alleged encompasses not only bringing the weapon, but also the '
intimidating atmosphere created by the uniforms, the military-type stance,
and the threatening language used. | have not had time todo'a_
comprehensive analysis of the First Amendment implications of attempting to
- enjoin members of the New Black Panther Party {or any other hate group,
such as the American Nazi Party or the Kian) from wearing thelr uniforms at
the polls on election day. The Supreme Court has stated that “[t]he

. government generally has a freer hand in restricting expressive conduct than
it has in restricting the written or spoken word.” Texas v. Johnson, 491 U.S.
397, 406 (1989) {flag-burning case). It may not, however, “proscribe
particular conduct because it has expressive elements.”

In this case, Party members’ wearing of the uniform would likely be
viewed as “expressive conduct.” It would be relevant, then, to know whether
- the government has asserted an interest in regulating the wearing of the
uniform that is unrelated to the suppression of expression. Here, the
government’s predominant interest, as expressed In 42 U.S,C. 1973i{b), is
preventing intimidation, threats, and coercion {or attempts to do s0) against
voters or persons urging or aiding persons-to vote or attémpt to vote. Partof
the intimidation in this case is wearing a military-style uniform, which

- suggests some kind of authority to take action. That aspect of the uniform

could theoretically be separated from the particular message that this uniform
is Intended to convey, e.g., raclal hatred, Thus, appearing at the polls in such
a uniform with a weapon Is more intimidating than appearing in street clothes
with a weapon. Interestingly, all three of the Declarations that we propose to
.present to the court focus on a combination of the uniform and the weapon.
None of them mentions the third element of intimidation, J.e., the verbal .
threats and racial taunts and slurs

The April 30 Memorandum in support of our Motion addresses the .




possible First Amendment claims of the Philadelphia defendants in the
context of whether Injunctive relief would harm ther, i.e., the third part of
the traditional test for obtaining an injunction. Memo. at 13-14. As to those
defendants, our arguments appear to he sufficient to support the narrow -
injunction that the Voting Sectlon was seeking as of April 30. It is cbviously a
closer question whether it would also support elther Paragraph V of the May 6
proposed order, either as presently worded using the word “deploy,” or a
proposed order that explicitly mentions the Party uniform in some way.

As discussed above, my problems with applying Paragraph V to the

Party and Malik Shabazz Involve whether we have enough evidence to show
- ‘that they violated the statute, If a decision Is made that the evidence is
sufficient, | would suggest a separate paragraph in the order for injunctive
relief against these defendants that is harrowly tailored to the scope of thelr
violation. That violation is described at varlous points of the Complaint as
“deployment of armed and uniformed personnel at the entrance to [a] polling
location,” which Involves the organization and planning of such activities
~ involving the members of the Party. This portion of the injunction should
therefore be geared to enjoining those actions. We might also want to ask
the court to order these defendants to undertake some type of procedures or
training, such as mentioned on page 8 of the May 6 internal Remedial
Memorandum, that would make abundantly clear that the national
organization and Its leaders do not endorse intimidatibn, threats or coercion

of voters or those who are urging or alding them to vote.

- Marle K. McElderry
Appellate Section
Civil Rights Divislon

1 As the concurring judge in Hill pointed out, the Eighth Circult does not use




the three-part test outside of the context where a party against whom default
has been entered has moved to set aside the judgment, 69 Fed. Appx. at 53.
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Lawmakers want answers, seek refiling

in Panther case

Jerty Scper (Contact

Congressional Republicans on Thursday escalated

their criticism of the Justice Department for

dismissing a controversial voter-intimidation case,

demanding that civil charges against the New
Black Panther Party be restored. They also renewed

. their request to intetview career attorneys who-

disagreed with the administration's decision to
dismiss the charges.

Rep. Frank R. Wolf of Virginia, a senior Republican

-on the House Appropnatlons Committee, obtained

an opinion Thursday from the Congressional

Research Service (CRS) affirming that charges

could legally be refiled without violating the double-jeopardy clause of the U S. Constitution
and said he thought Attorney General Eric H. Holder Jt. was obligated to refile the case,

"In all fairness, he has a duty to protect those seeking to vote and I remain deeply troubled by
this questionable dismissal of an 1mportant voter-intimidation case in Philadelphia,” Mr. Wolf

told The Washmgton Times,

The Times on Thursday reported that Associate Alttorney General Thomas J. Perrelli, the
department's No. 3 political appointee, approved the decision to drop the case against the NBPP
and its members even after the government had won ]udgmen’cs against them for their actions in

November at a Philadelphia polling Jocation.

Justice spokeswoman Tracy Schmaler said ’che department has an “ongoing obligation” to be

lofd

7/31/2009 11:29 AM




Washington Times - Lawmakers want answers, seek refiling m Panthe... http:/fwww . washingtontimes.com/mews/2009/jul/31Nlawmakers-seelk-...

20f4

sure that claims it makes are supported by the facts and the law and a review of the NBPP
complaint by "the top career attorneys in the Civil Rights Division" found that they did not.

She said Justice did obtain an injunction against the defendant who brandished a weapon at the
polling place from doing so again and "will fully enforce the terms of that injunction.”

Rep. Lamar Smith of Texas, ranking Republican on the House Judiciary Committee, also -
Thursday renewed his request that Mr. Holder make available the head of the department’s
Voting Section of the Civil Rights Division for a closed-door briefing on its.decision to seek the
complaint's dismissal,

Mr. Smith, unsuccessful since May in getting answers to questions on whether political
appointees were involved in the complaint's dismissal, wants to know why the department has
refused to respond to congressional inquiries requesting specific information on the

- investigation.

"Time and again, I have sought information from the Justice Department regarding the sudden
dismissal of a case against membeis of the New Black Panther Party," Mr. Smith said. "Time and
again, the Justice Deparfment has claimed there was no wrongful political interference in the
dismissal of the case, ’ ‘

"Now, according to news reports, it appears the Justice Department's political appointees did in
fact play a role in thé dismissal of this case," he said.

In January, Justice filed a civil complaint in federal court in Philadelphia against the NBPP and
three of its members. Two NBPP members, wearing black berets, black combat boots, black

. dress shirts and black jackets with military-style markings, were charged with intimidating

voters, including brandishing a nightstick and issuing racial threats and racial insults. A third
was accused of managing, directing and endorsing their behavior. The incident was captured on
videotape.

A Justice memo shows that the front-line lawyers who brought the case decided as early as Dec.
22 to seek a complaint against the NBPP; its chairman, Malik Zulu Shabazz, a lawyer and D.C.
resident; Minister King Samir Shabazz, a resident of Philadelphia and head of the Philadelphia -
NBPP chapter who was accused of wielding the nightstick; and Jerry Jackson, a resident of
Philadelphia and a NBPP member. )

Witnesses said Mr, Samir Shabazz, armed with the nightstick, and Mr, Jackson used racial slurs
and made threats as they stood at the door of the polling place, The department's injunction
against Mr. Samir Shabazz prohibits him from displaying a weapon at a polling place until 2012,
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M. Jackson was an elected member of Philadelphia's 14th Ward Democratic Committee and was
credentialed to be at the polling place Nov. 4 as an official Democratic Party polling watcher,
according to the Philadelphia city commissioner's office. A check of his MySpace Web page
shows similar taunts, It also shows him in numerous poses with a variety of weapons,

Records show Mr. Jackson obtained new credeﬁtials as a poll watcher "at any ward/divisionin
Philadelphia" just days after the charges against him were dismissed.

None of the NBPP members responded to the charges or made any appearance in court.

Four months after the complaint was filed, at a time career lawyers who brought the charges
were in the final stages of seeking actual sanctions, they were told by their superiors to seek'a
delay after a meeting between pdlitical appointees and career supervisors, according to federal
records and interviews.

- The delay was ordered by Loretta King, who was acting assistant attorney general, after she

discussed concerns about the case with Mr. Perrelli, Ms. King, a career senior executive service
official, had been named by President Obama in January to temporarily fill the vacant political
position of assistant attorney general for civil rights while a permanent choice cotdd be made.

She and other career supervisors ultimately recommended dropping the case against two of the
men and the party and seeking a restraining order against the one man who wielded the
nightstick. Mr, Perrelli approved that plan, officials said.

Norne of the front-line lawyers has been made available for comment, and the department has yet
to provide any records sought by The Times under a Freedom of Information Act request filed in
May seeking documents detailing the decision process.

In an opinion sought by Mr. Wolf, the CRS said it "appears likely that the Double Jeopardy
Clause would not prohibit the Justice Department from bringing a similar suit on the same or
similar grounds against at least the Party and the individual members for whom the previous suit
was dismissed.” -

Mr. Smith said if Mr, Perrelli knew about discussions to dismiss the complaint, the Justice
Department's responses to Congress "make no mention of his involvement. Instead, he said, the
department offered "vague justifications" for the dismissal, none of which included a legitimate
explanation.

Ms, King and Steve Rosenbaum, chief of the department's special litigation section, were
scheduled to brief Mr, Smith and committee Chairman John Conyers Jr., Michigan Democrat, on
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Thursday, but conflicting schedules have forced that meeting into next month.
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Friday, July 31, 2009

EDITORIAL: Hack Panthers

The Justice Department's decision to drop an
already-won voter-intimidation case against
members of the New Black Panther Party merits
multiple, independent investigations.

On Tuesday, Rep. Frank R Wolf, Virginia &
Republican, officially asked Attorney General Eric
H. Holder Jr. to refile the case, Mz, Holder should
comply.

So far, the Justice Department has stonewalled

_ legitimate inquiry. It has yet to provide records '

sought by this newspaper back in May. It has yet to

answer a July 22 letter from Mr, Wolf that asks 35 questions on 17 different subjects relating to
the Black Panther case. Justice has claimed, falsely, that the decision to drop the case was made
by career attorneys only, not by political appointees. And it has declined to let congressmen
interview the career attorneys who originally filed, and won, the case against the Black Panthers

As first reported by The Washington Times, career attorneys at Justice already had won a
default judgment against three Black Panthers and the party as a whole for intimidating voters al
a Philadelphia polling place while weating pararmhtary—style garb, as one of them brandished a
nightstick and made racial threats,

One of the Black Panther'g Jerry Jackson, was an official poll watcher for the Democratic Party
and the Obama campaign. Justice Department spokesman Tracy Schmaler refused several times
to say whether department lawyers consulted with any outsiders. Yet Kristen Clarke of the
NAACP Legal Defense Fund confirmed that she talked about the case with Justice Department

lawyers.
Ms. Schmaler said she would not talk about "internal deliberations." But if they.consulted with
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outside groups, those deliberations by definition are not juét internal:

Robert N. Driscoll, former chief of staff of the Civil Rights Division of the Justice Department,
told us it would be ethically dubious if political appointees consulted with outside interest
groups without telling the career attorneys who filed the case. "I would be hammered if [ were to
have had such a meeting," he said,

Mr. Wolf's July 22 letter raised numerous discrepancies between Justice Department
explanations and readily available facts. In a July 13 letter to the congressman, Assistant
Attorney General Ronald Welch wrote that the department dropped the cases against the New
Black Panther Party as a whole and its leader, Malik Zulu Shabazz, because "the factual
contentions in the complaint did not have sufficient evidentiary support” to prove that they

“managed” and "directed" the intimidating behawor of the two Panthers deployed at that polhng
place.

Mr, Wolf responded that, "the confession on national television by Malik Zulu Shabazz on Nov.
7, 2008, flatly contradicts your assertion, Mr, Shabazz unequivocally claims that his activities in
Philadelphia were part of a nationwide effort involving hundreds of party members, and that the
use of weapons was a necessary part of the Black Panther deployment.”

Mr. Welch claimed one reason the charges against Mr. Jackson were dropped was that."he was a
resident of the apartinent building where the polling place was located," and thus allowed to be
there. Mr. Wolf wrote back that Mr, Jackson "has never resided" at that address, whichis a

- senior living facility called Guild House. At a fit and trim age 53, Mr. Jackson hardly qualifies
for a retirement home,

Mr. Jackson's MySpace page still lists one of his main "general interests" as "Killing Crakkkas."
Four days after the Justice Department dropped the complaint against Mr. Jackson, he again was
named an official election poll watcher for the Democratic pmmary in Phlladelp}ua s municipal
~election. How convenient,
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Ehe Waskington Times Gome

Originally published 04:45 a.m,, July 30, 2009, updated 07:49 p.m.,, July 30, 2009

EXCLUSIVE: No. 3 at ]ustlce OK d
Panther reversal

Jerry Seper (Contact)
EXCLUSIVE:

Associate Attorney General Thomas J, Perrelli, the
No. 3 official in the Obama Justice Department,
was consulted and ultimately approved a decision

_ inMay to reverse course and drop a.civil
complaint accusing three members of the New
Black Panther Party of intimidating votersin
Philadelphia during November's election, |
according to interviews.

The department's career lawyers in the Voting

Section of the Civil Rights Division who putsued ,

the complaint for five months had recommended that Justice seek sanctions against the party:
and three of its metmbers after the government had already won a default judgment in federal
court against the men.

- Front-line lawyers were in the final stages of completing that work when they were
unexpectedly told by their superiors in late April to seek a delay after a meeting between
political appointees: and career supemsors, according to federal records and interviews,

The delay was ordered by then—achng Assistant Attorney General Loretta King after she
discussed with Mr. Perrelli concerns about the case during one of their regular review meetmgs
according to the interviews. ‘ '

Ms. King, a career senior executive service official, had been named by President Obama in
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. January to temporarily fill the vacant political position of assistant attorney general for civil

rights while a permanent choice could be made.

She and other career supervisors ﬁlﬁmately tecommended dropping the case against two of the
men and the party and seeking a restraining order agalnst the one man who wielded a nightstick
at the Philadelphia pollmg place M. Perrelli approved that plan, officials said.

TWT RELATED STORIES:

* Senior Republican wants answers on Panther Party case
* Career lawyers overruled on voter intimidation case

* Justice Dept. shifts from Bush era on veting, deportation.

* » Republicans hit Justice Dept. pursuit of potential torture plobe

¢ EDITORIAL: Return of the Black Panther

~» EDITORIAL: Flack Panthers

Questions about how high inside the department the decision to drop the case went have
persxsted in Congress and in the media for weeks. '

Iustme Department spokeswoman Tracy Schmaler told The Washington Times that the
department has an "ongoing obligation” to be sure the claims it makes are supported by the facts
and the law. She said that after a "thorough review" of the complaint, top career attorneys in the
Civil Rights Division determined the “facts and the law did not support pursumg the claims
against three of the defendants.”

"As a result, the department dismissed those claims," she said, "We are committed to vigorous
enforcement of the laws protecting anyone exercising his or her right to vote.” '

While the Obama administration has vowed a new era of openness, department officials have -
refused to answer questions from Republican members of Congress on why the case was
dismissed, claiming the information was "privileged," according to congressional
correspondence with the ciepartment.

Rep. Frank R. Wolf, Virginia Republican and a senior member of the House Appropriations
Cornmittee who has raised questions about the case, said he also was prevented from
interviewing the front-line lawyers who brought the charges.

"Why am being prevented from meeting with the trial team on this case?” Mr. Wolf asked.
"There are many questions that need to be answered. This whole thing just stinks to hxgh

heaven.”

Ms. Schmaler said the department has tried to cooperate with Congress, "The Department
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responded to an earlier letter from Congressman Wolf in an effort to address his questions,
Following that letter, the Department agreed to a meeting with Congressman Wolf and career
attorneys, in which they made a good-faith effort to réspond to his inquiries about this case. We
will continue to try to clear up any confusion Cong'ressman Wolf has about this case.”

Ms. King and a deputy are expected to travel to Capitol Hill on Thursday to meet behind closed
doors with House Judiciary Commnittee Chairman John Conyers Jr,, Michigan Democrat, and
Rep. Lamar Smith of Texas, the top Republican on the panel, to discuss continuing concerns
about the case.

The departmeﬁt also has yet to provide any records sought by The Times under a Freedom of

Information Act request filed in May seeking documents detailing the decision process.
‘Department officials also declined to answer whether any outside groups had 1alsed concerns

about the case or pressured the department to drop it.

‘Kristen Clarke, director of political participation at the NAACP Legal Defense Fund in

Waslrﬁ_ngtory however, confirmed to The Times that she talked about the case with lawyers at the
Justice Department and shared copies of the complaint with several persons. She said, however,
her organization was "not involved in the decision to dismiss the civil complaint.”

She said the National Association for the Advancement of Colored People has consistently
argued that the department should bring more voter infimidation cases, adding that it was
"disconcerting” that it did not do so.

Mr. Perrelli, a prominent private practice attorney, served previously as a counsel to Attorney
General Janet Reno in the Clinton administration and was an Obama supporter who raised more
than $500,000 for the Democrat candidate in the 2008 elections. He authorized a delay to give
department officials more tme to decide what to do, said officials familiar with the case but not
authorized to discuss it publicly. He eventuaﬂy approved the decision to drop charges agamst
three of the four defendants, they said, :

Atissue was what, if any, punishment to seek againét the New Black Panther Parfy for
Self-Defense (NBPP) and three of its members accused in a Jan. 7 civil complaint filed in U.S,
District Court in Philadelphia.

Two NBPP members, wearing black berets, black combat boots, black dress shirts and black
jackets with military-style markings, were charged in a civil complaint with intimidating voters
at a Philadelphia polling place, including brandishing a 2-foot-long nightstick and issuihg racial
threats and racial insults. Authorities said a third NBPE member "managed, directed and
endorsed the behavior." ' '
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. The election-day incident gained national attention when it was captured by a voter-fraud citizen
activist group on videotape and distributed on YouTube (below).

None of the NBPP members responded to the charges or made any appearance in court.

"Intimidation outside of a polling place is contrary to the democratic process,” said Grace Chung
Becker, a Bush administration political appointee who was the acting assistant attorney general
for civil rights at the time the case was filed. "The Voting Rights Act of 1965 was passed to
protect the fundamental right to-vote and the department takes allegations of voter intimidation
seriously.” '

Mrs, Becker, now on a leave of absence from government work, said she personally reviewed the
- NBPP complaint and approved its filing in federal court. She said the complaint had been the
subject of numerous reviews and discussions with the career lawyers,

Mrs. Becker said Ms. King was overseeing other cases at the time and was not involved in the
decision to file the original complaint.

A Justice Department memo shows that career lawyers in the case decided as early as Dec. 22 to
seek a complaint against the NBPP; its chairman, Malik Zulu Shabazz, a lawyer and D.C.
resident; Minister King Samir Shabazz, a resident of Philadelphia and head of the Philadelphia
NBPP chapter who was accused of wielding the nightstick; and Jerry Jackson, a resident of
Philadelphia and a NBPP member.

"We believe the deployment of uniformed members of a well-known group with an extremely
hostile racial agenda, combined with the brandishing of a weapon at the entrance to a polling
place, constitutes a violation of Section 11(b) of the Voting Rights Act which prohibits types of
intimidation, threats and coercion,” the memo said.

40f8 ' , 7/31/2009 11:37 AM




Washington Times - EXCLUSIVE: No. 3 at Justice OK'd Panther reversal http://www.washingtontimes.com/news/2009/jul/30/n0-3-at-justice-...

Sof§

The memo, sent to Mrs. Becker, was signed by Christopher Coates, chief of the Voting Section;
Robert Popper, deputy chief of the section; . Christian Adams, trial attorney and lead lawyer in
the case; and Spencer R. Fisher, law clerk. None of the four has made themselves available for
comment. '

Members of Congress continue to ask questions-about the case,

"If showing a weapon, making threatening statements and wearing paramilitary uniforms in
front of polling station doors does not constitute voter intimidation, at what threshold of activity
would these laws be enforceable?" Mr, Wolf asked. '

~ Mr. Smith also complained that a July 13 response by Assistant Attorney General Ronald Weich

to concerns the congressman had about the Philadelphia incident did not alleviate his concerns.

"The administration still has failed to explain why it did not pursue an obvious case of voter
intimidation. Refusal to address these concerns only confirms politicization of the issue and does
not reflect well on the Justice Department," Mr. Smith said.

M, Smith asked the department's Office on Inspector General to investigate the matter, and the
request was referred to the department's Office of Professional Responsibility.-

Lawmakers aren't alone in the concerns.

The U.S. Commission on Civil Rights said in a June 16 letter.to }ustice that the decision to drop
the case caused it "great confusion," since the NBPP membets were "caught on video blocking ~
access to the polls, and physically threatening and verbally harassing voters dunng the Now. 4,
2008, general election.”

"Though it had basically won the case, the [Civil Rights Division] took the unusual move of
voluntarily dismissing the charges, " the letter said. "The division's public rationale would send
the wrong message entirely — that attempts at voter suppression will be tolerated and will not
be vigorously prosecuted so long as the groups or mdmduals who engage in them fail to
respond to the charges leveled against them."

The dispute over the case and the 1‘eversa1 of career line attorneys highlights sensitivities that -
have remained inside the deﬁartment since Bush administration political appointees ignored or
reversed their career counterparts on some issues and some U.S. attorneys were fired for what
Congress concluded were political reasons.

Mr, Weich, iri his Ietter to the congressman, sought to dispel any notion that politics was
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involved. He argued that the department dropped charges against three of the four defendants
"because the facts and the law did not support pursuing" them. He said the decision was made
after a "careful and through review of the matter " by Ms. King, He said: '

* While the NBPP made statements and posted notice that more than 300 of its members would
be deployed at polling places throughoit the United States during the Nov. 4 elections, the
statement and posting did not say any of them would display a weapon or otherwise break the
law. : '

* While the complaint charged that the NBPP and Mr. Zulu Shabazz endorsed the activities at
the polling places, the evidence was "equivocal” since both later disavowed what happened in

Philadelphia and suspended that city's chapter after the incident.

* The charges against Mr. Jackson were dropped because police who responded to the polling
place ordered Mr. Samir Shabazz to leave but allowed Mr. Jackson to stay. He also noted that
the department approved "appropriately tailored injunctive relief" against Mr, Samir Shabazz for

* his use of the nightstick.

The injunction prohibits Mr, Samir Shabazz from brandishing a weapon outside a polling place

through Nov. 15, 2012, and Ms. Schmaler said the department "will fally enforce the terms of
that injunction.”

On its Web page, the NBPP said the Philadelphia chapter was suspended from operations and

- would not be recognized until further notice. It said the organization did not condone or promote
“the carrying of nightsticks or any kind of weapon at any polling place.

"We are intelligent enough to understand that a polling place is a sensitive site and all actions

must be carried out in a civilized and lawful manner,” it said.

' TWT RELATED STORIES:

* Senior Republican wants answers on Panther Party case

* Career lawyers overruled on voter intimidation case

* Justice Dept. shifts from Bush era on voting, deportation

* Republicans hit Justice Dept. pursuit of potential torture probe
° EDITORIAL: Return of the Black Panther

_* EDITORIAL: Flack Panthers

Witnesses who supported the Justice Department case said they were surprised by the reversal.

Stephen R, Morse, a blogger hired by Republicans to be at the polls and who videotaped the
confrontation, said the NBPI members blatantly used racial insults on would-be voters and
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other poll watchers, telling one man, "Cracker, you about to be ruled by a black man."

Mr. Morse, a University of Pernsylvania alumnus, said he was "dutraged" that the complaint '
was dismissed, saying he hoped Demociats would join My, Smith and Mr. Wolf in attempting to
ensure that the incident "doesn't become a parlisan issue, but rather an issue of right vs. wrong."

Chris Hill, national director of operations for a Gathering of Eagles, an organization dedicated

1o the support of U.S. troops, said the NBPP members visibly intimidated voters with racial

slurs as they tried to enter the building,

Mr. Hill, a U.S. Army veteran who also served as a Philadelphia poll watcher for Republicans,

_ said several voters at the location said they were afraid, He said the NBPP members tried to

deny him access Lo the poll although he was a certified poll watcher, telling him, "White power
don't rule here."

A Justice Department memo also says that a biack couple, Larry and Angela Counts, both
Republican poll-watchers, told authorities they were scared, worried about their safety and
concerned about leaving the polling place at the end of the day because of the actions of the

. NBPP members. Mrs, Counts said she wondered whether someone might "bomb the place “and

Mr. Counts said the NBPP members called him a "race traitbr," the memo said.

U.S. District Judge Stewart Dalzell in Phﬂa&elphia entered default judgments against the NBPP

- members April 2 after ordering them to plead or otherwise defend themselves. They refused to

appear in court or file motions in answer to the government's complaint. Two weeks later, the
judge ordered the Justice Department to file its motions for default judgments by May 1 — a
ruling that showed the government had won its case,

The men also have not returned calls from The Times seeking comment.

On May 1, Justice sought an extension of time and during the tumultuous two weeks that
followed the career front-line lawyers tried to persuade their bosses to proceed with the case.

The matter was even referred to the Appellate Division for a second opinion, an unusual event
for a case that hadn't even reached the appeals process.

Appeliate Chief Diana K. Flynn saidin a May 13 memo obtained by The Times that the
appropriate action was to pursue the default judgment unless the department had evidence the .
court ruling was based on unethical conduct by the government.

. She said the complaint was aimed at preventing the "paramilitary style intimidation of voters” at

polling places elsewhere and Justice could make a "reasonable argument in favor of default relief
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against all defendants and probably should.” She noted that the complaint's purpose was to
"prevent the paramilitary style intimidation of voters" while leaving open "ample opportunity
for political expression.”

Anaccompanying memo by Appellate Section lawyer Marie K. McElderry said the charges not
only included bringing the weapon to the polling place, but creating an intimidating atmosphere
by the uniforms, the military-type stance and the threatening language used. She said the
complaint appeared to be "sufficient to support” the injunctions sought by the carcer lawyers.

"The government's predominant interest ... is preventing intimidation, threats and coercion
against voters or persons urging or alding persons to vote or attempt to vote," she said.

The front-line lawyers, however, lost the argument and were ordered to drop the case.

Bartle Bull, a civil rights activist who also was a poll watcher in Philadelphia, said after the
complaint was dropped, he called Mr. Adams to find out why. He said he was told the decision .
"came as a surprise to all of us" and that the career lawyers working on the case feared that the
failure to enforce the Voting Rights Act "would embolden other abuses in the future."
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U.,S, Department of Justice
Office of Professional Rcspons;bﬂity

950 Pennsylvania Avenue, N.W., Suite 3266
Washington, DC 20530

awsesy SEP 9 2@@9

The Honorable Frank Wolf

Ranking Member

Commerce, Justice, Science Subcommittee
House Appropriations Committee

United States House of Representatives
2138 Rayburn House Office Building
Washingion, D.C. 20515

Dear Congressman Wolf;

Your July 9, 2009 letter to Department of Justice Inspector General Glenn Fine regarding the
government’s voluntary dismissals in United States v. New Black Panther Party for Self-Defense,
et al., Case No. 2:09-cv-0065 (E.D, Pa.), was referred to this Office for review, We also have seen -
and reviewed your June 8, 2009 letter to Attomey General Eric Holder regarding this matter. Please
be advised that we have initiated an inquiry into the matter. We will contact you with the results of
our inquiry once it is complete.

Thank you for bringing this matter to the atiention of the Department, If you have any questions,
please do not hesitate to call me or Assistant Counsel Mary Aubry on 202-514-3365.

Very tr'uly yours

Mary trice Brown |

Cr e e e Actmg Counsel
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0.8, Department of Justice

Office of Legislative A ffairs

Office of the Assistant Attorney General Washington; D.C. 20530
November 16, 2009

The Honorable Frank Wolf

Ranking Minority Member

Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations

U.S. House of Representatives

- Washington, D.C.. 20515

Dear Congressman Wolf:

This is in response to your letter of November 10, 2009, which inquired about thc
status of the Office of Professional Res;;onsab;hty (OPR) inquiry regarding the
government’s voluntary dismissals in United States v. New Black Panther Party Jor Self-
Defense, et al., and your letter of November 16, 2009, which requested copies of certain
malterials you describe as having been prepared for OPR in connection with that inquiry.

A separate letter has been sent to Representative Smith, who joined your November 10
* letter to us.

Your letters have been referved to the Office of Professional Responsibility for
reply. To ensure the independence of the OPR inquiry, we do not believe it would be
- appropriate for other Department officials to atterpt to set arbitrary deadlines on OPR's
work, or to provide copies of any materials that may have been prepared in connection
with its inquiry. We are therefore unable to provide the information or documents you
have requested, and we will continue to await the outcome of the OPR process before
providing a further response to your requests for information regarding this matter,

Please be assured that the Department is committed to vigorous enforcement of
the Voting Rights Act.

Sincerely,

Ronald Weich
Assistant Attomey General

o The Honorable AIanB Mollohan, Ir.
Chmrman
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AT ATaS Touse of Representatives R e
* HUMAN RIGHTS COMMISSION November 16, 2009 wolf.fouse.gov

The Honorable Eric H. Holder, Jr.
Attorney General

. U.S. Departraent of Justice
950 Pennsylvania Ave NW Rm 5111
Washington DC 20530

‘Dear Attorney General Holder; -

On November 9, House Judiciary Committee Ranking Member Lamar Smith and [
wrote to you to request an update on the Department of Justice’s (DOJ) Office of
Professional Responsibility (OPR) investigation into the inexplicable dismissal of the
serious voter intimidation case, U.S. v: Néw Black Panther Party. This investigation has
now been open for more than two months. ' ' ‘

In addition to our request for an update on the investigation by November 20,

" 2009, I also request copies of the ¥eports prepared for OPR by the carcer DOJ attorneys
responsible for this case -- Mt. Christopher Coates, Mr. Robert Popper, Mr. J. Christian
Adams, and Mr, Spencer Fisher. The American people deserve a full accounting of the
facts surrounding the incomprehensible dismissal of this case, including the statements
provided by the trial attorneys fo QPR. - :

. THIS STATIONERY PRINTED ON PAPER MADE OF REGYCLED FIBERS
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U.S. Department of Justice

Office of Professional Respoﬁsibility

950 Pennsylvania Avenue, N.W., Sulte 3266
Washingron, D.C. 20530 '

November 24, 2009

The Honorable Frank Wolf

Ranking Minority Mémber

Subcommittee on Commerce, Justice, Science, and Related Agencies
Committee on Appropriations : X

U.8. House of Representatives

Washington, DC. 20515

Dear Congressman Wolf:

I am writing in response to your November 10, 2009 letter, submitted jointly with
Congressman Lamar Smith, as wel} as your separate Noverber 16, 2009 letter, to Attorney General
Eric H. Holder regarding the Office of Professiorial Responsibility’s (OPR) investigation into the
dismissal of certain charges relating to the New Black Parither Party and two individuals associated
with the organization, Your letters were referred to QPR for a response..

: OPR initiated an inivestigation into this matter in Yuly 2009, and the investigation is being

conducted consistent with OPR’s Policies and Procednres (available at

usdoj.gov/opr/polandproc.htm), As described in the Policies and Procedurss, “the first step is-
usually to request a written response from the attorney involved in the allegation.” In addition,

“[s]upporting documentation and any other relevant material should be included with the response,

and other individuals with relevant information should be identified.” Attorneys also must provide

1o OPR “[¢]ase files [and] investigative files.” As with any investigation, OPR’s review of these

documents and responses could lead to additional requess for documents and information, After

the gathering of evidence is completed, OPR prepares a written report to the Attorney General and

the Deputy Attorney General. :

I trust the above description of OPR’s policies and procedures demonstrates that an

- appropriately complete investigation takes more time than has lapsed since the investigation was

commenced in July 2009. Please be assured that OPR's investigation is proceeding apace. We will
inform you of the results of our investigation as soon as we are able to do so,

Sincerely,

‘Mary Phifice |
Acting Counsel
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Direeting the Attorney General to transmit to the House of Representatives
all information in the Attorney General’s possession relating to the deei-
sion to dismiss UniledStates v. New Black Panther Porty.

IN THE HOUSE OF REPRESENTATIVES

Mr. WorLF submitted the following resolution; which was referred to the
Committee on ‘ ‘

RESOLUTION

Direéting the Aftorncy General to transmit to the House
of Representatives all information in the Attorney Gen-
eral’s possession relating to the decision to dismiss
UnitedStates v. New Black Panther Party.

1 Eesolved, That. the Attorney General is directed to
transmit to the House of Representatives, not later than
14 days after the date of vadoption of this resolution, copies
of any document, memo, or correspondence of the Depart-
ment of Justice with regard to United States. v. New Black

Panther Party, or any portion of any such document,
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,memo, or correspondence that refers or relates to—
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(1) any department communications with re-
gard to the case between November 5, 2008 and No-
vember 15, 2009, ‘

(2) any comlﬁuniea,tion with the defendants or
the defendants’ attorneys between November 5,
2008 and November 15, 2009;

(3} any communication with third-party organi-
zations or individuals between November 5, 2008
and November 15, 2009; or
 (4) any evidence with regard to the dismissal of

the case.

(44817214)
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Mr. Glenn Fine

Inspector General

U.8, Departiment of Justice
950 Perinsylvania Avenue NW
Washington DC 20530

Dear Mr, Fine:

I have been disappointed by your reluctance to investigate the unfounded dismissal of an

. important voter intimidation case, U.S. v. New Black Panther Party. As you may recall, this case
was inexplicably dismissed last year -- over the-ardent objections of the career attorneys
overseeing the case as well as the division’s own appeal office. Despite repeated requests for
information by members of Congress, the press, and the U.S. Commission on Civil Rights, the
Department of Justice (DOJ) continues to stonewall all efforts to obtain information regarding
the case’s abrupt dismissal, This obstruction should be of great concern to you and merit an
immediate investigation. '

According to the Council of the Inspectors General on Integrity and Efficiency (CIGIE),
the role of federal inspectors general is to “detect and prevent fraud, waste, abuse, and violations
~of law and to promote economy, efficiency and effectiveness in the operations of the Federal
Government.” [ firmly believe that in this case, officials at the Department of Justice are
engaged in activities that are an abuse of power, a blatant violation of voting rights enforcement,
‘and potentially even defrauding of members of Congress and the U.S. Commission on Civil
Rights by obstructing legitimate investigations of this matter. :

~ Inresponse to my letter to you last July, you referred the case to the department’s Office
of Professional Responsibility (OPR), which reports to the attorney general. Although OPR -
opened a preliminary investigation into the dismissal, more than seven months later I still have
received no additional information, Ido not believe that this office is capable of conducting an
unbiased and independent review of this case given that it reports to a political appointee -- an
inherent conflict-of-interest that can oniy be avoided by an independent inspector general (IG)
investigation, ' ' :

. L have been a stalwart supporter of voting rights enforcement, Voting is a sacrosanct and
inalicnable right of any democracy, Iwas the only member of the Virginia congressional
delegation -- Republican or Democrat -- to vote for the Voting Rights Act in 1982. I was heavily
criticized by state newspapers, including the Richmond Times-Dispatch, for my vote. I was

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS




Mr, Glenn Fine
January 26, 2010

Page 2

crificized again by editorials in my district when 1 supported the Votmg Rights Act extension in -

2006.

Given my longstanding support for voting r1ghts I have been deeply concemed with the

department s mismanagemeént of this case and its continued obstructive tactics. These coricerns
rise far above the scope of the OPR preliminary investigation'and are more appropriately handled
by your office. Specifically, I would l1ke you to consider the following concerns:

1.

The attomey general has still not responded fo the questions and concerns I shared in my

* six letters to him since last June 8. I have only received one response from DQYJ, from

Ron Weich last July, that was vague and, at least in one instance factually inaccurate.
Members of Congress should be able-to interact with the department and expect a
response that attempts to answer questlons

The dlsmlssal of this case was wholeheartedly opposed by the four career attorneys
managing the case as well as the division’s own appellate office;, which is also staffed by

" career DOJ attorneys, In a memo penried by career Appellate Chief Diana K. Flynn, she

wrote that DOJ could make a “reasonable argument in favor of default relief against all

" defendants and probably should,” She further noted that the complaint's purpose was “to

prevent the paramilitary style intimidation of voters while leaving open ample
opportunity for political expression,” I fear that only politicization from the department’
leadership can explain why the department acted contradictory to the recornmendatxons
of its career trial attorneys and appeHate office.

Ms. King and M, Rosenbaum the two officisls identified in 1ecommend1ng this case for
dismissal, have a history of questionable judgment. Earlier this month, U8, Magistrate
Judge David Waxse -- former legal counsel for the ACLU in Kansas and western
Missouri -- imposed sanctions on King and Rosenbaum for their refusal to provide .

" information in a housing discrimination case. King was also reprimanded and SaIlCtIOIlCd

$587,000 in attorneys™ fees imposed agamst the department in an earlier case, Joknson v.
Miller. : '

I am deeply concerned about allegations that Associate Attorney General Perrelli
consulted with the White House counsel’s office in his decision to dismiss this case. The
Washington Times has reported a series of meetings between Mr. Perrelli and the deputy
White House counse| corresponding to key dates in the decision to dismiss this case. Last
week, The Washington Times further reported that Perrelli visited the White House

-counsel’s office, including visits with former deputy Cassandra Butts and former counsel

Greg Craig, on dates corresponding with key actions in the decisions that led to the
dismissal of this case. The pace of these visits immediately slowed following the final
dismissal of the case. If true, this represents a dangerous breakdown of the “firewall”

' policy that former Attorney General Mukasey put in place-in 2007 to prevent
_ pohtwlzatlon on active cases. :
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5.

The department has thwarted all attempts by the U.S, Commission on Civil Rights to
investigate this matter. The commission has repeatédly sought this same-information, in
fulfillment of its statutory responsibility to ensure the enforcement of civil rights law,
Affer being similarly rebuffed, the commission filed subpoenas with the department for

'this information as well a5 to interview the career attorneys that handled the case.

DO/ is flagrantly obstructing the U.S. Commission on Civil Rights® statutory authorify to
provide oversight of the enforcement of civil rights laws, The department has instructed

its career attorneys not to comply with subpoenas issued by the commission, Thisisan

inherent conflict of interest with DOJ’s statutory responsibility to enforce the
commission’s investigations and subpoenas. '

"Your office should be deeply.tro'ubled by the broad scope of the seven priviieges claimed

by-DOJ in refusing to answer inferrogatory questions submitted by the commission..
What precedent will these broad claims of diibious privilege have on future congressional

. oversight of DOJ? DOJ even went as far as to claim that seven pages of a letter that I

sent to the attorney general were consideéred privileged documents.

A'ccordin‘g to Michael Carvin, former deputy assistant attorney general for both the Civil

* Rights Division and the Office of Legal Counsel:.

“They are relying on privileges that the Office of Legal Counsel says do not exist.
There is no privilege, for instance, saying that the Justice Department will not
-identify personnel working on the case, ... Generally, a nuinber of these privileges
lare ones} I've literally never heard of. Normally there is no general attorney-

- client privilege unless you are dealing with the president. So a claith would have -

to come under the ‘work product' or 'deliberative procéss’ exemption. But ‘work
product' is very narrow, and the deliberative-process privilege is moot ... once the
‘case closes, This is especially true when the [request for the information] does not
involve litigants but instead an agency with statutory responsibilities concerning
civil rights.” - : : ' S

My staff has reviewed all of the documents provided by DOJ to the commission in
response to their interrogatory request, The documents provided to the commission have
little or no relevance with regard to the decision to dismiss this case. The “document
dump” was merely a smokescreen designed to give the allusion of cooperation. In fact,
the department failed to even provide all of the scant information that it agreed to share,

+ New Black Panther Party leader Malik Zulu Shabazz has been quoted issuing threatening

comments toward Rep. Lamar Smith and me in a recent statement, saying, “These right-
wing white, red-faced, red-neck Republicans are attacking the hell out of the New Black
Panther Party, and we’re organizing now to fight back... We gearing up for a showdown
Wwith this cracker... He keep talking ~ we going to Capitol Hill, we're just gearing up.

e b b T
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right now, we’ll go.to Capitel Hill.” When Iaws aren’t enforced lawless men like Mr
‘Shabazz feel mote emboldened to spread their m’um1datton

In l1ght of these new devclopments surroundmg the department’s refusal to reply to of
.congressional inquiries, its undermining of an investigation by the U.S, Commission on Civil-
Rights, and questlonable meetings between Mr. Perrelli and the White House corresponding with .
keys dates in the dismissal of this case, I believe that you have an imperative to investigate these
potential improprieties. Given that neither the Congress nor the commission can obtain critical
information from the department, your authorlty as inspector general is the only way to leamn
whether the department has engaged in improper conduct with regard to the dismissal of this
case and its hosuhty to the commission’s statutory authontles and responsibilities,

, In hght of infotmation that surfaced sifice. my initial letter to you, I ask that you revigit
_ your decision and immediately open an’ investigation. I would appreciate a decision on this
matte1 no later than Friday, Ianuary 29,

. Please do not hesitate to contact me or my staff mcmbcr Thomas Culllgan at 202-225-
5136 1f I can provide additional information on this mattcr

. Best wishes..

enclosures *




U.S. Department of Justice

Office of the Inspector General

February 2, 2010

The Honorable Frank R. Wolf
United States House of Representatives
Washington, DC 20515

Dear Congressman Wolf:

This is in response to your letter to me, dated January 26, 2010, in
which you asked the Office of the Inspector General (OIG) to open an
ihvestigation of the Department of Justice’s (Department or DOJ} handling of
the New Black Panther Party case.

- We have carefully reviewed your letter and appreciate the importance of
the matters that you have raised. As you note, we received the first letter from
you and nine other members of Congress in July 2009 requesting that the OIG
investigate the Department’s handling of the case and whether political
considerations influenced the Department’s decisions in the case. When we
received that letter, we referred the matter to the Department's Office of
Professional Responsibility (OPR).

We did so bécause, by statute, OPR has jurisdiction to investigate
allegations of misconduct relating to Department attorneys’ handling of
litigation or legal decisions. Such matters are expressly excluded by statute
from the OIG’s jurisdiction. In the 2002 Department of Justice Reauthorization
Act (Act), Congress codified into statute the Attorney General Orders which
gave this jurisdiction to OPR. '

According to the Act, the OIG has jurisdiction to investigate allegations of
misconduct against all employees in any DOJ component with one exception:
DOJ attorneys acting in their legal capacity {or investigators acting at an
attorney’s direction). Specifically, Section 308 of the DOJ Reauthorization Act,
entitled “Authority of the Department of Justice Inspector General,” states that
the Inspector General

shall refer to OPR allegations of misconduct involving attormeys,
investigators, or law enforcement personnel, where the allegations relate




to the exercise of the authority of an attorney to investigate, litigate, or
provide legal advice. . . "1

The issues that you raised regarding the New Black Panther Party case
involved the exercise by Department attorneys of their authority to litigate and
- make legal decisions, and whether those decisions were based on improper
considerations, such as political influence. That is why we referred the matter
to OPR for investigation.?

In your letter dated January 26, 2010, you again ask us to open an
Investigation of the Department’s handling of the New Black Panther Party
matter. Your letter stated thaf you are disappointed in our “reluctance to
investigate the unfounded dismissal of an important voter intimidation case,”
and you expressed concern about OPR handling the matter. You stated that
you do not believe that OPR “is capable of conducting an unbiased and
independent review of this case given that it reports to a political appointee —
an inherent conflict-of-interest that can only be avoided by an independent
inspector general (IG) investigation.” You also stated that in light of several
recent issues, including your inability to obtain information from the
Department about the case, the Department’s actions in response to the U.S.
Civil Rights Commission's requests for information, and allegations of contacts
between Associate Attorney General Thomas Perrelli and the White House, the
OIG should revisit our decision and immediately open an Investigation.

I understand your desire to have the OIG investigate the Department's
handling of the New Black Panther Party case because of our independence. I
have advocated changing the OIG's jurisdiction to allow us to investigate all
matters within the Department, including matters such as this one that involve
Department attorneys’ exercise of their legal duties. Unfortunately, unlike all
other OIGs which have unlimited jurisdiction to investigate all allegations of
waste, fraud, or abuse within their agencies, the Department of Justice OIG
does not.

+ ' For several years I have expressed my position that Congress should
change this jurisdiction and give the OIG the authority to Investigate all
matters within the Department. I have raised various arguments for this

! See Public Law 107-273, Section 308 {2 1st Century Department of Justice
Appropriations Authorization Act), cedified at 5 U.S.C. App. 3 § 8E(b}(3). See alsc 28 C.F.R.
§ 0.29c¢(b). )

2 Qver the years, we have received letters from members of Congress, on both sides of the
aisle, asking the OIG to handle varifous allegations related to the Department’s handling of
litigation or legal decistons. In accord with the Attorney General Orders and the statute, we
have referred such matters to OFR for it to handle, often to the disappointment of the members
who asked us to conduct the investigation.

2




change, including, as you note in your letter, the independence issues that
arise because OPR reports to the Attorney General .3

When Congress most recently considered this issue in its deliberation on
the IG Reform Act, which was enacted in 2008, | again advocated for a change
in the jurisdiction between OPR and OIG, to allow us to investigate all matters
within the Department. However, Congress did not include this change in the
IG Reform Act.# Therefore, the jurisdiction to investigate Department
attorneys’ legal and litigation decisions, such as DOJ attorneys’ litigation and
legal actions related to the handling of the New Black Panther Party, remains
with OPR, - :

However, in response to your recent letter, we asked OPR about the
status of its ongoing investigation. It reported to us that it is in the midst of its
Investigation — which is a full investigation, not a preliminary investigation or
inquiry. OPR reported that it has gathered documents and other relevant
materials, has interviewed witnesses, and has numerous other witness
nterviews scheduled. OPR also told us that it intends to share the results of
its investigation with Congress.

In addition, OPR informed us that it has included in its investigation the
_ allegations relating to whether any improper political influence affected the
Department’s handling of the case. It has specifically included as part of its

3 See, e.g., my statement before the Senate Homeland Security and Governmental Affatrs
Commilttee, July 11, 2007, avatlable at hitp: //www.justce.gov/olg/ testimon {the current
limitation on the DOJ OIG's jurlsdiction should be changed because It assigns Jurisdiction to
OFR, which is not statutorily independent and reports directly to the Attorney General and the
Deputy Attorney General; this creates a conflict of interest and contravenes the rationale for
establishing independent Inspectors General); my testimony before the Senate Judiciary
Committee, May 2, 2006 (*[Ulnfortunately, in my view, the Jurisdiction of the Inspector General
in the Department of Justice s limited to some degree because there's a Department of Justice
Office of Professional Responsibility that has jurisdiction to review the actions of attorneys in
the exercise of thetr legal authority up to and including the Attorney General . . . It originally
arose from an Attorney General order Issued by Attorney General Reno and then Attorney
General Ashcroft, and then it was codifled in the DOJ Reauthorization Act by the Congress. So
it would require a congressional action to change it at this point."); my testimony before the
Senate Judiclary Committee, July 30, 2008 (“We don't have Jurisdiction, unfortunately, over
attorneys in the exercise of their legal duty. I have testified about that and { am hopeful, I hope
that the Congress will do something about that because I believe that the Inspector General's
Office ought to have unlimited jurisdiction in the Department of Justice, We're independent,
we're transparent, and there's no conflict of interest. So I think that ought to be changed.”);
my testimony before House Judictary Committee, Qctober 3, 2008 {OIG does not have the
authority to investigate prosecutive decisions made by DOJ attorneys; Congress would have to
amend this carve-out to our jurisdiction, and I have suggested that it be amended).

# Although we believed this should be a bipartisan issue, the prior Administration opposed
the change, and Congress did not include the change in the final bill.
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investigation the issue you raised in your letter regarding any alleged contact
between Associate Attorney General Perrelli and the White House, and whether
any alleged contact tmproperly influenced the Department’s decisions regarding
the case,

Your letter also raises concerns about the appropriateness of the
Department’s response to requests by Congress and the U.S. Civil Rights
Commission for information about this case, including the appropriateness of
Department’s legal position on the assertion of certain privileges. We have
Inquired of the Department about its decisions regarding providing information
to Congress and the U.S. Civil Rights Commission. The Department has
indicated to us that it is still in the process of considering the legal issues
about what information it can and should provide to the U.S. Civil Rights
Commission, and that searches to identify responsive documents are still
underway. Moreover, we believe, based on our inquiry, that the
appropriateness of the legal position the Department takes in responding to
these requests is also a matter involving attorneys’ legal decisions, which would
fall within OPR’s jurisdiction.

. Therefore, while we understand and appreciate the reason for your
request that the OIG investigate the Department’s handling of the New Black
Panther Party case, we do not have Jurisdiction to do so. We believe, and have
advocated, that Congress should change this jurisdiction, but it has not done
so. Therefore, in accord with the law, we referred the matter to OPR, and QPR
is in the midst of its Investigation.

If you have any questions about this letter or these issues, please feel
free to contact us.

Sincerely,

4 fa—
Glenn A. Fine
Inspector General




U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistanl Attorney General : Washington, D.C. 20330

February 2, 2010

The Honorable Frank R, Wolf
{J.S. House of Representatives
‘Washington, DC 20515

Dear Congressman Wolf:

This follows up on your letter, dated January 26, 2010, to Inspector General (1G) Glenn
Fine regarding your concerns about the Department’s response to your allegations about
improper partisan political considerations affecting the Department’s decision last year to dismiss
claims against some of the defendants in United States v. New Black Panther Party for Self-
Defense, ¢t al., Case No. 2:09-cv-0065 (ED, Pa.) (the NBPP case). While we understand that 1G
Fine has responded to your letier, we believe it is important for the Department to address your
concerns about the Office of Professional Responsibility (OPR), the pending matters before the
U.S. Commission on Civil Rights, and our responses to your previous inquiries,

As you know, OPR initiated an investigation into the conduct of Department attorneys in
the summer of 2009, Since then, OPR has advised that it has reviewed voluminous documents,
conducted numerous interviews and its comprehensive investigative efforts are continuing., Once
that phase is completed, OPR will draft its report, which OPR expects will be extensive. If
OPR’s draft report includes {indings of professional misconduct, then the affected Department
attorney(s) will have an opportunity to comment on the draft before OPR completes its. final
report. Thereafter, the Department will follow established practices, which may vary depending
on the nature of any OPR findings., We will supplement this response when that process is
concluded.

‘We must respectfully take issue with your questioning of OPR’s ability to conduct an
“unbiased and independent review” of this matter. We believe that such a charge is groundless,
On the contrary, the Department expects that is precisely what OPR will do with all of the
energy, dedication, and professionalism that the Office has demonstrated for more than thirty
years. It has a long history of investigating allegations that improper political considerations
affected the Department’s prosecution and litigation decisions. Moreover, OPR is staffed
entirely by career Department of Justice employees, most of whom have, prior to joining OPR,
distinguished themselves as Assistant United States Attorneys, trial lawyers in the Department’s
litigating divisions, and/or litigating partners in private law firms. They are particularly well
suited by their experience and career status to conduct full and fair investigations into allegations
such as those at issuc here, and report their independent findings to appropriate decision-makers
within the Department, Any suggestion to the contrary is patently false.



@ongress of the United States
Tashington, BC 20515

March 2, 2010

The Honorable Glenn A, Fine
Inspector General

- U.S. Department of Justice
950 Pennsylvania Avenue, N.W,
Washington, D.C. 20530

Dear Mr. Inspector General,

We write regarding your letter of February 2, 2010, in which you declined to investigate
the Department of Justice’s dismissal of its voter intimidation case against the New Black
Panther Party (NBPP) and affiliated individuals, We urge you to reconsider your decision,
which we believe to be based on a too narrow reading of both the scope of your investigative

“jurisdiction and the scope of the NBPP matter.

The Department’s actions in May 2009 to dismiss most of the charges in its Voting
Rights Act voter intimidation lawsuit against the NBPP and three of the Party’s associates, a
lawsuit it initiated only four months prior, has raised many issues for Congress’s consideration.
Chief among them is whether the Voting Rights Act’s scope stretches broadly enough to reach
such a clear instance of voter intimidation. Howevet, it also raises a host of troubling questions
about whether the Department’s pohttcal appointees abused their power in this case for political
purposes.

FRINTED O RECYCLED PAPER
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These include questions of whether White House officials attempted for partisan political
purposes to influence eitherthe NBPP case, the broader class of voting rights cases against

" minority defendants or both; whether senior Department management officials and political

appointees actually colluded for these purposes with White House officials to derail the NBPP
case or cases against minority defendarits in general; whether senior Department management
officials or political appointees unduly interfered with the recommendations of the NBPP trial
attorneys to move forward with a default judgment when invited to do so by the trial judge upon
the NBPP defendants’ default; and whether Department management or political appointees, in
concert with White House officials or on their own initiative, have acted improperly to impede
the U.S. Commission on Civil Rights’ investigation of this affair, Concerns raised in the NBPP
matter also include, for example, whether White House or Department officials acted contrary to
the lettor or spirit of recommendations that you made and Attorney General Michael Mukasey

* adopted in connection with the U.S, Attorneys investigation last reported on'by your office in

September 2008,

We readily acknowledge that strict issues of prosecutorial misconduct raised by the case
may be within the investigative and ethics jurisdiction of the Department’s Office of Professional
Responsibility (OPR). While OFR reviews the performance of the Department’s attorneys to -
ensure that they meet basic ethical obligations, it is beyond the scope of OPR’s duties and
expertise to investigate the politically charged questions raised by the Department’s management
of the NBPP case, As thé above recitation makes clear; the full set of issues presented by the
NBFPP matter extends well beyond strict issties of prosecutorial misconduet, reaches into the area
of Department “politicization” by the Whife House and senior Deparfment management, and
may implicate the sufficiency of the recommendations you made in the U.S. Attorneys matter.
Moreovet, in the U.S. Attorneys matter itself, both yoi and OPR demonstrated the ability of your
offices to conduct coordinated or parallel investigations of matters that raise companion issues

within each of your respective jurisdictions.

For these reasons, we believe there is no impediment to 'your investigating the NBPP
matter, regardless of whether you have properly or improperly already referred some issues in

- the case to OPR. Moreover, the larger issues in this affair, whether for the pursuit of impartial

justice, the pursuit of criminal justice for government officials or the credibility of the _
Department, lie within your jurisdiction, not OPR’s. In the U.S. Attorneys matter, you pursued
your investigative authority promptly and zealously to its limits and then pressed for the
appointment of a special prosecutor to take the investigation further when you could not, due to
your lack of subpoena power over White House officials. It is imperative that you likewise
quickly commence a thorough and zealous investigation of the NBPP matter and carry that
investigation to its conclusion. We fear that further defay could compromise your ability to
obtain all of the facts concerning the potential “politicization” of the Department and that your

-own hesitation could compromise the credibility of the Office of the Inspector General.
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To date, we remain confident of your ability and willingness to investigate allegations
within your jurisdiction wherever they may lead. It is precisely our high regard for the Office of
the Inspector General that drives our request that your office investigate this matter. Given the
Department’s refusal thus far to provide meaningfusl answers to Congress or the U.S,
Commission on Civil Rights as to what led to the abrupt reversal of its litigation position in the
case we look to you to provide the thorough and impartial investigation called for. Knowing that
the NBPP matter raises issues squarely within your jurisdiction and consistent with the precedent
that you set in the U.S. Attorneys investigation, we are optimistic that, following your receipt of
this letter, you will reconsider and reverse your prior decision not to initiate an Office of the
Inspector General investigation of the NBPP affair, - :

Thank you for your attention to this matter, We look forward to receiving your reply no
later than March 12, 2010, '

Sincerely,

Lamar Smith o " Frank Wolf
Ranking Member ' _ Ranking Member .
House Judiciary Committee .- Commerce-Justice-Science Subcommittee

House Appropriations Committee

cc: The Honorable John Conyers, Jr.




U.S. Department of Justice

Office of the Inspector General

April 19, 2010

The Honorable Lamar Smith
United States House of Representatives
Washington, DC 20515

The Honorable Frank R. Wolf
United States House of Representatives
Washington, DC 20515

Dear Congressmen Smith and Wolf:

This is in response to your letter to me, dated March 2, 2010. In that
letter, you urged the Office of the Inspector General (OIG) to reconsider our
decision regarding your request that the OIG investigate the Department of
Justice’s handling of the New Black Panther Party case.

Our original decision, conveyed in our letter dated February 2, 2010, was
that by statute jurisdiction to investigate the Department’s handling of the New
Black Panther Party litigation fell within the Office of Professional
Responsibility’'s (OPR) jurisdiction rather than the OIG's jurisdiction. Your
March 2 letter stated that our decision was based on too narrow a reading of
our investigative jurisdiction and the scope of the New Black Panther Party

‘matter. Your letier also stated that the Department’s actions “raise a host of
troubling questions whether the Department’s political appointees abuse their
power for political purposes,” and you listed those questions.

. We have carefully considered the issues you raise in your March 2 letter.
However, it still appears to us that each of the issues you urge us to investigate
relate to the Department's handling of the New Black Panther Party case or
other cases. Specifically, the questions you raise ¢oncern whether improper
political factors or actions affected the handling of the New Black Panther Party
case or other related cases. Even though these allegations concern possible
“politicization” of Department decisions, the issues to be Investigated consist of
whether the alleged politicization had an Improper impact on the Department’s
handling of a case or cases. For the reasons laid out in more detail in our
February 2 letter, we believe that, by statute, those issues fall within OPR's
Jjurisdiction, not the OIG’s jurisdiction.

According to the statute which defines the jurisdiction of the OIG and
OPR, OPR’s jurisdiction is not limited to “strict issues of prosecutorial




misconduct.” Rather, it extends to allegations that “relate to the exercise of the
authority of an attorney to investigate, litigate, or provide legal advice.”

5 U.S.C. App. 3 § 8E (b)}{3).! Moregver, while you stated that “it is beyond the
scope of OPR’s duties and expertise to investigate the politically charged
questions raised by the Department's management of the NBPP case,” the
statute does not exempt OPR from investigating the matter when it is alleged
that politicization has affected an attorney in the exercise of the authority to
investigate, litigate or provide legal advice, or give us the jurisdiction to do s0.2

Your letter also refers to the OIG’s role in investigating the firing of the
U.S. Attorneys, and it questions why the OIG would have jurisdiction to review
that matter but not have jurisdiction to review the Department’s dismissal of
the New Black Panther Party litigation. The investigation concerning the U.S.
Attorneys was initially assigned to OPR by the former Attorney General.
Because the matter involved the firing of U.S. Attorneys (as well as allegations
- involving the hiring of career Department attorneys), we argued, before OPR
started its investigation, that these issues did not involve the handling of
litigation, and therefore the matter fell within our jurisdiction. OPR disagreed,
arguing that the firing of at least some of the U.S. Attorneys was alleged to
have occurred in order to Influence a particular case, which gave OPR
jurisdiction to investigate the matter. Eventually, because of this jurisdictional
ambiguity, we agreed to conduct the investigation jointly. '

By contrast, there does not appear to us to be a similar jurisdictional
ambiguity with regard to the New Black Panther Party matter, because it
involves the Department’s actions in the handling of a specific case or cases.

‘That is true even though the allegations are that the handling of this case or
class of cases was affected by improper political considerations.

It is also important to note that OPR has been actively investigating this
matter for several months (including whether political considerations affected
the Department’s decisions about the case}. We recently inquired again about
the status of OPR’s investigation and were informed that OPR is in the latter
stages of its investigation.

Finally, as described in our February 2 letter, we believe that the
jurisdiction between OPR and the OIG should be changed and that we should

! See also 28 C.F.R. § 0.29c(b} {the Inspector General “shall refer to OPR allegations of
misconduct involving attorneys, investigators, or law enforcement personnel, where the
allegations relate to the exercise of the authority of an attorney to investigate, litigate, or
provide legal advice, . . .") ,

? As discussed in our February 2 letter, we believe it would be a better policy to give an
" independent Inspector General jurisdiction to investigate all matters within the Department of
Justice, including allegations that politicization affected a decision to bring or dismiss a case.
However, that {s not what the statute currently provides.

2




) {
have jurisdiction throughout the Department of Justice. Congress did not

~make such a change in 2008 in connection with its consideration of the
Inspector General Reform Act. Recently, however, several members of
Congress have expressed support for such a change. In light of the sentiments
you express in your letter about the benefit of OIG Investigating these types of
matters, we hope that you will consider supporting legislation extending the
OIG's jurisdiction to include matters now reserved to OPR's Jurisdiction.

In sum, while we continue to understand your desire that the OIG
investigate the Department's handling of the New Black Panther Party case, our
reading of the statute indicates that the matter by law falls within OPR's
Jurisdiction. However, we would be willing to meet with you to discuss these
tssues further, and the concerns you raise, in order to understand more fully
why you believe that under the Jjurisdictional statute the matter is within the

- OIG’s jurisdiction. '

If you have any questions about this letter, please feel free to contact us.
Sincerely,

O fonr

Glenn A. Fine
Inspector General




