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P-ROCEEDI-NGS
(9:39 a.m)
| NTRODUCTORY REMARKS BY THE VI CE CHAI RVAN

VI CE CHAI R THERNSTROM  Good norning. | am
the Vice Chair, Abigail Thernstrom and | welcone
everybody here to this briefing on Specifying English
As The Common Language in the Wrkplace: Every
Enpl oyer's Right or a Violation of Federal Law?

Thi s briefing wll exam ne  whet her
enpl oyers have the legal authority to specify English
as the |language of the workplace. Currently,
busi nesses adopting such policies risk potentia
clains alleging discrimnation based on nationa
origin, a position often taken by the Equal Enpl oynent
Qoportunity Conm ssion, that is the EECC And this
briefing seeks to address conpeting viewpoints on the
i ssue.

The record of this briefing will be open
until January 12'", 2009, and public comments nay be
mailed to the U S. Commssion on Gvil R ghts, Ofice
of Cvil Rights Evaluation, 624 9" Street, N W,
Washi ngton, D.C. 20425.

And before we begin, | wuld like to
extend a sincere thank you to all of our panelists for
taking their tinme today to help informour discussion.
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These briefings are extrenely inportant, usually very
informative, and part of a public record that | think
-- 1, at least, have used the public records of the
Conmi ssi on, nmade good use of themas a schol ar nyself,
and I know ot hers have, and so again | thank you.

I would like to note for the record that
the Comm ssion has nmade every effort to obtain a w de
variety of points of view on this topic. Besides the
i ndividuals and organizations who have graciously
agreed to be with us today, we have also contacted a
wi de range of other groups which were unavail able or
otherwise not able to participate. These include the
Mexi can Anerican Legal Defense Fund, MALDF. It has
expressed an interest in submtting a witten
statenment at a later date, and we welcone that
st at enent . The Asian Anmerican Legal Defense and
Education Fund, the League of United Latin Anerican
Gtizens, LULAC, the Lawers Commttee for Gvi
Ri ghts under Law, La Raza, the ACLU Immgrants Rights
Project, and Bill Purcell, the former mayor of
Nashville, Tennessee, and the current director of
Harvard's Institute of Politics of the John F. Kennedy
School of Governnment. Sir?

COW SSI ONER TAYLOR:  Madam Vice Chair, |
wanted to ask the Staff Director if he could shed any
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additional light on the efforts that were nmade to put
t he panel together?

STAFF DI RECTOR DANNENFELSER Thank you
very much. Yes, there was outreach to people of
different points of view that, as well as we could
identify them a great deal of searches to identify
peopl e who have spoken out on this subject. And the
Vice Chair, | think, delineated the different groups
that we did reach out to, and we are hopeful of
receiving some witten testinony. And then we have
two organi zations, representatives wthdrew | ast
eveni ng, but they had submitted witten statenents, as
well, so we wel cone those statenents, and | ook forward
to all of the input we'll receive from the w tnesses
who are here today.

COW SSI ONER TAYLOR:  One nore fol |l ow up.
Since they aren't here today, do we have extra copies
of their statenents?

STAFF DI RECTOR DANNENFELSER:  Yes, we do.
I have sone extra copies for the press or any nenbers
of the public who are interested.

COW SSI ONER TAYLOR  Thank you.

COW SSI ONER YAKI:  Point of information.
Who has wi t hdrawn?

STAFF D RECTOR DANNENFEL SER: Kerry

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7
O Brien from CASA de Maryl and has w t hdrawn, and Laura

Brown, who's a nmanagi ng attorney of the Legal Services
programat the D.C. Enploynent Justice Center.

VI CE CHAI R THERNSTROM And when did we
hear from -

STAFF DI RECTOR DANNENFELSER They both
wi t hdrew | ast eveni ng.

COW SSI ONER  YAKI : Did they give any
reasons for the w thdrawal ?

STAFF DI RECTOR DANNENFELSER: Laura Brown
just said she had to withdraw, but she wanted to have
her statement included in the record. Kerry O Brien
i ndi cated that she thought there were going to be nore
vi ewpoi nts anong the w tnesses than she perceived on
t he agenda, so she decided that she would w thdraw.

VI CE CHAI R THERNSTROM Any ot her
guestions about this? | nean, | nust say, it would
have been nore diversity of viewoints had the two
absent people we expected shown up, of course. And I
very nmuch regret that they didn't, because |I'ma great
believer in diversity of viewpoints.

COW SSI ONER YAKI:  Point of information.
If they had shown up, wasn't the ratio approximately
four witnesses, | guess one would say in favor of the
position of English-only rules being constitutional or
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| egal, versus two who had issues with it. Wuld that
pretty much be how it broke down? You don't include
the EESE witness? |I'm just talking about the non-
gover nnental -

COW SSI ONER GAZI ANO Why just tal k about
that? That seens to me like there would be four on
one side, and three on another?

COW SSI ONER  YAKI : Because | was asking
about the non-governnmental w tnesses. If we have an
issue with --

COW SSI ONER GAZI ANO  |'"mjust asking you
why - -

COW SSI ONER YAKI :  Conmi ssi oner Gazi ano,
we can get into this --

COW SSI ONER GAZI AN We don't need to.
I"mjust asking for clarification.

COW SSI ONER YAKI :  But now that you have,
I think I wll. | think one of the -- | would Iike
the question answered first by the Staff Director
wi thout the -- and then if Conm ssioner Gazi ano w shes
to put his own gloss on what the breakdown is, he can.
But in ternms of the non-governnental w tnesses, was it
-- is it accurate to say that it was apparently broken
down sort of four to two?

STAFF DI RECTOR DANNENFELSER: In terns of
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the people who accepted and agreed to cone, it was
four to two. As the Vice Chair just pointed out,
there were eight other organizations or individuals
who were invited, all of whom were identified as
opponents of the idea of English in the workplace.
And we also reached out to all the Conm ssioners and
asked the Conmi ssioners to recommend witnesses. And
then | believe the Ceneral Counsel nade sone other
i ndi vidual outreaches to yourself and Conm ssioner
Melendez to once again request that you nake
suggestions of wi tnesses.

COW SSI ONER YAKI:  Well, the thing -- in
response to that, I was going to bring that up nyself,
that | actually had sonme discussions with sone of the
groups, and | think that the best way to describe it
was that they had no interest in appearing. Now, you
could take from that whatever you wll, but | think
that one of the things that we have to face, and I
think if we track sone of our briefings over the past
six nonths, it's becom ng nore and nore apparent that
there are a nunber of organizations who used to, and
no longer wish to participate before our proceedings.
And | think that at sonme point we need to ask
oursel ves a question why? \What is it about we are
doing that is casting this chill on participation upon
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sone groups who freely testified before Congress, the
Adm ni stration, and other |legislative and judicial
bodies across this country, but not for the US.
Commission on Cvil Rights? And | think it's
sonething that we need to look into. [I'mnot going to
cast any blame or aspersion as to why it is. But |
think that as we go forward, especially in the New
Year, and with the new admi nistration, we need to take
a hard look at what it is that we're doing that is
causing a dearth of balance on sone of these panels;
notwithstanding the fact that even if the two had
shown up, they still would have been outnunbered in
terms  of i nt er est or advocacy, or non- profit
organi zations that woul d have appear ed.

VI CE CHAI R THERNSTROM | have one thing
to say, and then Conm ssioner Kirsanow has -- | nean,
I can't think, Conm ssioner Yaki, of a single instance
in which we have been l|less than gracious, |ess than
conpletely engaged, interested in what wtnesses
across the political spectrum have to say, so that if
there is, as you suggest, a kind of boycott going on
here, | do not think it is because any w tness should
have felt unwel conme here. Conm ssioner Kirsanow?

COW SSI ONER KI RSANOW | have a question
for the Staff Director. What is the ratio in terns of
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outreach to organi zations that were either perceived
as being in favor of English-only policies and those
who would be opposed or skeptical of English-only
pol i ci es?

VI CE CHAIR THERNSTROM And if you want to
say that a lot of policies don't break down into this
bi furcated picture, it seenms to ne, that would be
legitimate, as well.

STAFF DI RECTOR DANNENFELSER | believe
the ratio, as Comm ssioner Kirsanow asked, woul d be 10
i ndividuals or organizations who were opposed to
English in the workplace, and four who were in favor.

The four that were invited who were in favor agreed
to participate; and, in fact, are participating.
Ei ght who were invited declined to participate, two
agreed to participate and then w thdrew.

COW SSI ONER KI RSANOW  Thi' s outreach was
done by phone, or mail, or email, or how was it done?

STAFF DI RECTCR DANNENFELSER: It was a
conbi nati on of phone and email, primarily.

COMM SSI ONER KI RSANOW  To your know edge,
were there any statenments nmade by the individuals
charged with making the outreach to these individuals
that would have chilled their desire to cone here?
Was t here any att enpt to di scour age their
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partici pation?

STAFF DI RECTOR DANNENFELSER: Not at all,
no. The Staff was very nuch trying to encourage their
partici pation.

VI CE CHAIR THERNSTROM  Yes, Conm ssioner
Mel endez.

COMM SSI ONER MELENDEZ: Yes. I would

suggest in our business neeting that we address this

i ssue, and talk about ways Wwe can enhance
participation, look at what we mght think are
i npedi ments to participation. There ought to be a

di scussion since we're having a busi ness neeti ng.
VI CE CHAI R THERNSTROM Vell, why don't
you bring it up at business neeting as a possible item

for di scussion? Conm ssioner Yaki?

COMM SSI ONER YAKI @ Yes. I just want to
followup a little bit about what Conmm ssioner
Kirsanow said. And certainly in no way was | inplying

that there's any discouragenent of these people from
appeari ng. I think quite to the contrary. | think
that the staff was very diligent in trying to ask, and
earnestly so, these organi zations to appear

What |'m sinply commenting on is the fact
that the willingness of these organizations to appear
enpirically, and I don't know this for a fact. [''m
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al ways hesitant to use the word "boycott", but | would
sinply say that enpirically it appears that a nunber
of organi zations who nornmally would appear and do so
in other proceedi ngs have chosen not to do so here.

suspect it has nothing to do, Madam Chair, wth us
bei ng anything | ess than gracious. | think that all
of us are respectful and open-mnded during these
di scussi ons. | think that at |east from what | can
gather, is that it goes to one of the core questions
of these briefings to begin with; which is, what were
they intended to do, and what kind of product cones
out of then? And | think that -- I go back to ny
original statenent of about three years ago with then-
Comm ssi oner Braceras, that briefings in many ways are
nmeant to raise issues, raise questions, and point the
way toward additional or further research or hearings,
because sinply we don't have the tine or the authority
in sone instances to really get to all parts of the
issue in a very short period of tinme as we do here at
t hese briefings. And | think that's at |east ny
concern about the product of these neetings, may be,
and | cannot speak for any group, but ny suspicion nmay
be that the product of these briefings having strayed
fromthat nodel into one nore of drawing hard and fast
concl usi ons based on the limted amount of information
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that we do get from these hearings, is causing sone
peopl e -- may be causing sone people to not be willing
to participate. But that's just speculation, and I
woul d second Conmi ssioner Melendez' call that we, at
sone point, delve into this alittle bit deeper

VICE CHAIR  THERNSTROM Comm ssi oner
Ki rsanow has sonething to say, but let ne say, | do
think we shouldn't spend a lot nore time on this at
this point. And we should bring it up this afternoon
at the business neeting. Yes?

COMM SSI ONER  KI RSANOW Just a brief
comment, not based on specul ation, but other than the
Vice Chair, | think I've got the |ongest tenure here.

During ny tenure here, there was a tine when we did
not have an avert rule that nmandated bal ance. And, in
fact, many of the panels were inbalanced in favor of
one particular side. There were occasions in which we
even have anot her viewpoint to a particular side. And
I know the individuals froma certain perspective very
often voiced frustration that, in fact, the end
product veered in a certain direction. Nonetheless,
those organizati ons, some  m ght consi der t hem
conservative, appeared, and they testified.

W have gone out of our way and got the
record in several instances now, efforts by the
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Conmi ssion to reach out to organizations on a ratio
far greater sonetinmes than two to one in favor of a
particul ar Vi ewpoi nt to make sure individuals
participated; and yet, on occasion, those individuals
chose not to participate, not on a lack of effort on
the part of Commssion staff who typically do a
splendid job in bringing very erudite and qualified
people to conme to testify, so the Conm ssion has
changed. It has recognized need for bal ance. Ve
incorporated within our rules the need for balance,
and we've tried to discharge those rules, it appears
to me, in good faith.

VI CE CHAI R THERNSTROM  Yes. Let me just
close this by saying | do not personally, and | speak
here just for nyself, | do not personally want any
voi ces on a subject shortchanged. Moreover, | want a
recognition in our reports of the conplexity of the
issues we deal with. | can't think of a single issue
that has cone before us that is not conplicated, and
we are not doing our job if that is not recognized in
the briefing reports. And | look forward to a
di scussion of what we can do to convince people that
that is our comm tnent.

In any case, let us now nove on to the
very patient M. Russell, who is our -- who occupies
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the first panel, has it to hinself. He is the Legal

Counsel of the US. Equal Enploynment Cpportunity
Conmi ssion. The Ofice of Legal Counsel serves as the
princi pal advisor to the EECC on enforcenment matters.
OLC represents the EECC in defensive litigation, and
adm nistrative hearings. It is involved in analyzing
and shaping policy on EEOC issues that affect
enpl oyers and enpl oyees across the country every day.
M. Russel I, pl ease swear or affirm that the
i nformati on you provide, or you have provided is true
and accurate to the best of your know edge and beli ef.
(M. Russell sworn.)

VI CE CHAIR THERNSTROM  Ckay. So, again,
I wel cone you on behalf of the Conmm ssion. You will
speak for ten mnutes, and the clock starts.

SPEAKERS' PRESENTATI ONS

MR, RUSSELL: Good norning, Mdam Vice
Chair and Conmm ssi oners. Thank you for this
opportunity to explain EEOC Conmm ssion, our Vviews on
Engl i sh-only policies.

EECC has a |longstanding position that
enpl oyers adoption of English-only policies can
inplicate the prohibition against national origin
discrimnation under Title VII of the Gvil R ghts Act
of 1964.
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COW SSI ONER GAZI ANO.  Point of order. |Is

your statenent being picked up by the m crophone? Can
peopl e in the back of the room hear the testinony?
VICE CHAIR THERNSTROM Wit a mnute.

Dd | see sonme no voices? |If you cannot hear, raise

your hand.

COW SSI ONER GAZI ANO: It | ooks like they
can.

VI CE CHAI R THERNSTROM  Ckay.

COMM SSI ONER  GAZI ANO I"m sorry. I
didn't hear your voice reverberate. ['"m sorry to
i nterrupt.

COMM SSI ONER  YAKI | think that m ght be

the G SPAN mc you just took off, which shouldn't be -
(O f the record comments.)

VI CE CHAI R THERNSTROM Ckay. But that
wor ks for C SPAN, as well.

MR, RUSSELL: EECC has a [|ongstanding
position that enployers' adoption of English-only
policies can inplicate prohibition against national
origin discrimnation under Title VIl of the Gvil
Rights Act of 1964. EECC s position dates back to at
|east the wearly 1970s, and was pronmulgated in
gui del i nes published in the Federal Register in 1980.
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English-only policies can arise in a w de

range of workplace situations. These policies
typically [limt the circunstances under whi ch
enpl oyees can speak foreign languages in the
wor kpl ace. For bilingual workers whose primary

| anguage is not English, English-only policies can
[imt their opportunity to speak in a language wth
which they are npbst confortable, and expose them to
discipline for inadvertently slipping into their
native | anguage. For workers wth limted or no
English skills, English-only rules can operate as a
bar to enploynment, preventing otherwise qualified
workers from being hired, or resulting in their
di sci pline and term nati on.

As with any other enploynment practice, an
English-only policy violates Title WVII if it was
adopted for the purpose of discrimnating against
enpl oyees based on national origin or another
protected category. For exanple, in a 10" Crcuit
case, plaintiffs who worked for the Gty of Altus,
k|l ahoma presented evidence that the city had adopted
an English-only policy in order to discrimnate based
on national origin. The evidence presented by
plaintiffs showed that nanagenment was aware that the
policy would result in the taunting of H spanic city
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enpl oyees, and that there were no substantial work-
related reasons for the policy, and that the mayor
referred to the Spanish |anguage as garbage while he
was giving a news interview.

In other cases, an enployer wll adopt an
English-only policy for non-discrimnatory reasons
without intent to limt the enploynment opportunities
of workers based on national origin. As explained by
the Suprene Court, however, Title VII prescribes not
only overt discrimnation, but also practices that are
fair, informed, but discrimnatory in operation.

Because of t he obvi ousl y cl ose
relati onship between an individual's national origin
and primary | anguage, English-only policies may result
in a disparate inpact on enpl oyees of certain national
origins. For exanple, in a workplace where sone
enpl oyees are native English speakers, and others are
native Spani sh speakers, H spanic workers with [imted
English proficiency may be di sproportionately excl uded
from certain enploynent opportunities as a result of
an English-only policy.

I f an enpl oynent practice chall enged under
Title VIl has been shown to cause a disparate inpact
on the basis of national origin, or another protected
status, the practice in unlawful, unless the enployer
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can denonstrate that the practice is job-related to
the position in question, and consistent wth business
necessity.

EEQCC takes the position that an English-
only policy is job-related and consistent wth
busi ness necessity if it is needed for the safe or
efficient operation of the enployer's business. Thus,
enpl oyers with legitimte business needs for requiring
English-only policies are free to adopt them in a
vari ety of circunstances.

Simlarly, if English fluency is required
for effective job performance, an enployer is free to
reject job applicants who are not fluent in English,
even if workers of sonme national origin groups are
adversel y i npact ed.

Engl i sh-only pol i ci es are obvi ousl y
permssible for work-related conmunications wth
custonmers, co-workers, or supervisors who only speak
English. Thus, a cashier in a retail store, a server
in a restaurant could be required to speak English
when serving English-speaking custoners, or when
speaking with his fellow English-speaking enpl oyees
about work issues, or wth his English-speaking
supervi sor.

English-only policies also can be inposed

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

for cooperative work assignnments, where English is
needed to pronote efficiency. Thus, for exanple, a
t axi cab conpany m ght require English when
conmmuni cating to the dispatcher's office. Engl i sh-
only policies also mght be required to enable a
supervisor to monitor work-related comunications
bet ween co-workers, or between an enployee and a
cust oner. For exanple, at a <coffee shop or a
restaurant, an English-only policy may be needed to
allow a supervisor to nonitor the relaying of orders.
And, as nentioned, enployers may inpose an English-
only policy where it's needed for safety.

In one of EECC s own Conm ssion decisions
from the early 1980s, the Comm ssion upheld a policy
in an oil refinery which required enployees to speak
only English during energencies, or while performng
work duties in the |aboratory or processing areas
where there was risk of fires or expl osions.

These are only exanples, however, and
there will be other circunstances where English-only
policies will be consistent with business necessity,
and, therefore, lawful under Title VII, even if the
policies result in a disparate inpact on a specific
nati onal origin group in a particul ar workpl ace.

As can be seen by these exanples, English-
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only policies should be limted in scope, and apply
only to enployees when they are working in
ci rcunst ances where English is actually necessary for
the business to operate safely or efficiently. As a
result, an enployer that adopts a blanket policy that
requires English at all tines in the workplace, even
during lunch breaks, and in purely personal
conversations, wll have nore difficulty establishing
the business necessity than an enployer that has
adopted a narrower policy.

English-only policies should not be
i nposed nerely because of co-worker or custoner
preference. For exanple, English-only policies should
not be inposed nerely because sonme non-Spanish-
speaki ng enployees dislike eating lunch in the sane
room wth co-wor kers who engage in private
conversations in Spanish. However, enployers may have
a duty to take appropriate corrective neasures to
address workplace m sconduct that involves a foreign
| anguage, such as race or sex-based coments in
Spani sh.  Such m sconduct often can be addressed under
the enployer's standard disciplinary procedures, and,
t herefore, will not justify broad English-only
pol i ci es.

For example, if enployees are naking
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derogatory remarks about co-workers in Spanish, they
can be individually disciplined. And if they are
repeat offenders, can be required to speak only in
Engli sh so that non-Spani sh-speaki ng supervi sors coul d
noni tor their behavior.

Simlarly, if there are isolated instances
of enployees using foreign |anguages to insult or
intimdate English-speaking workers, the enployer
probably coul d adequately address the m sconduct under
an exi sting discipline policy.

However, as pointed out in the EECC s
conpl i ance manual section on nat i onal origin
di scrimnation, sonme courts have concluded that if
such msconduct is nore w despread, that an enployer
is justified in adopting an English-only policy.

To be effective in pronmoting the
enpl oyer's busi ness needs, an English-only policy nust
be clearly comunicated to effected enployees.
Enpl oyees are free to use any reasonable neans of
providing notice, such as a neeting, emil, or
posti ng. In sone cases it nmay be necessary for an
enpl oyer to provide notice in English and in the other
native |anguages spoken by its workers. If an
enpl oyer does not provide adequate notice of an
English-only policy, it my face difficulty 1in
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justifying discipline taken for violations of the
pol i cy. Pursuant to EEOC s English-only guidelines,
EECC will consider the application of the policy in
such circunstances as evidence of national origin
di scrimnation.

Failure to provide adequate notice also
may belie an enployer's assertion that an English-only
is necessary for safe or ef ficient busi ness
operations. Neverthel ess, EEOCC gui delines on English-
only policies do not require that enployers create
bilingual policies, or operate a bilingual workplace.
Nor do they pronote bilingualism in the workplace
general |l y. Rat her, EEOC s concern is to prevent
enpl oyers from inposing speak English only rules as
arbitrary and oppressive terns and conditions of
enpl oynent on people from non-English speaking
backgrounds in order to deprive them of an equal
enpl oynent opportunity for jobs they are otherw se
fully qualified to perform

EECC enforces Title MIl's limts on
Engl i sh-only pol i ci es primarily t hr ough t he
adm ni strative process in charges. During the past 10
years, EEOC received an average of about 180 charges
per year challenging English-only policies. Thi s
constitutes only about two-tenths of 1 percent of the
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total charges filed with EEOC during the same tine
peri od. EECC also filed about two to three |awsuits
per year challenging English-only policies. I wll
tell you that is a roughly simlar percentage. There
are several hundred lawsuits filed each year, so two
to three is a very small percentage.

As with other enploynent practices, the
EECC takes proactive measures to educate enployers
about their obligations, and enployees about their
rights. EECC has applied the sane |legal analysis to
English-only policies for nearly 40 years, and | think
it's fair to presune at this point that nost |arger
enpl oyers are aware of their |egal obligations under
Title VII.

Nevert hel ess, t he i ssue  does ari se
relatively infrequently conpared to other issues under
Title VII, and smaller enployers may still be unaware
of their potential liability in adopting English-only
pol i ci es. However, under Title VII, enployers of any
size that are covered cannot be liable for
conpensatory and punitive danages for disparate inpact
violations, and disparate inpact is generally the
theory of law under which English-only policies are
chal | enged.

So, in summary, the EECC s position on
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English-only policies reasonably bal ances the interest
of enployers and enployees by permtting those
policies that are consistent with business necessity,
while preserving Title VII's mandate of insuring equal
opportunities for non- native Engl i sh- speaki ng
individuals who are able to effectively perform the
job functions. That's the end of ny statenent.

VI CE CHAI R THERNSTROM Wl |, you have set
a nodel for the rest of the panelists. You are
slightly under your ten mnutes. Yes?

COMM SSI ONER KI RSANOW  Quest i ons?

VI CE CHAI R THERNSTROM  No. VW evidently
are not -- | didn't realize this, but I was just told
that we are leaving all questions until the end of all
panel i sts.

COMM SSI ONER  YAKI : Wll, then we won't
have enough chairs.

STAFF DI RECTOR DANNENFELSER: W will.

COW SSI ONER YAKI @ Ckay.

MR, RUSSELL: However you prefer. | don't
care.

COW SSI ONER YAKI:  Ckay. That's cool.

VICE CHAIR THERNSTROM I  was inforned
that we were doing this. This was not ny deci sion.

COMM SSI ONER  KI RSANOW It's not your
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deci si on? You' ve got the gavel.

VICE CHAIR THERNSTROM I"ve got the
gavel .

COW SSI ONER KI RSANOW  Just go like this
and say it's ny decision that this guy is going to
testify right now, and answer questions.

COW SSI ONER  GAZI ANO I would prefer to
have the EEQC respond to some of the actual cases we
m ght hear, so | think that mght be nore productive
for all the w tnesses.

VI CE CHAI R THERNSTROM M. Russell, it's
ny understanding from the Staff is that you are
avai l able to stay?

MR, RUSSELL: | nmade adjustnents to ny
calendar so | can be available for you today, so I'm
avai | abl e.

VI CE CHAIR THERNSTROM  Well, | thank you
very nmuch, and can we just then go ahead with the
ot her panel i sts, unl ess sonebody else has an
obj ecti on. Conm ssi oner Yaki, vyou're not feeling
restl ess because you have an objection.

Ckay. Thank you, M. Russell. And we
will go on to the panelists, and then have questions
afterwards. And | urge all panelists for the second
panel to follow his nodel in ternms of his keeping to
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the tine. | very nmuch appreciated that. And then

we'll get to the questions faster. And | think there
will be probably a | ot of questions.

The panelists on the second panel please
step forward. W have the follow ng panelists, the
second panel of the norning. Tinothy Riordan, who is
an attorney, primary focus has been litigation. He
has handl ed numer ous matters bef ore vari ous
adm ni strative agencies, including the EEOCC and the
IIlinois Departnment of Human Rights. Ri chard Ki dman
of RD's Drive-In in Page, Arizona is the defendant
in EECC v. Kidman, in which the EEOC brought suit
under Title VIl over an English-only policy governing
enpl oyees of the restaurant. Kerry OBrien is
obviously not with us. | was about to introduce her.
K.C. MA pin. Have | pronounced your nane correctly?
| hope so. Has been the executive director of Pro-
Engl i sh since 2000. Pro-English is a national non-
profit organization dedicated to preserving English as
the common | anguage of the United States, and making
it the official |anguage, indeed. And Linda Chavez is
the chair of the Center for Equal Qpportunity, a non-
profit public research organization. She also wites
a weekly syndicated colum that appears in newspaper
across the country, and is a political analyst for Fox
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News Channel . She is currently the chair of the
Conmi ssion's Virginia State Advisory Comm ssion, and
in the early 1980s she was the staff director here at
the Commission, a time | renmenber well. And
obviously, the last person on ny list, Laura Brown,
has not been able to nmake it.

Pl ease, all of you, swear or affirm that
the informati on you have provided is true and accurate
to the best of your know edge and belief.

(Panel sworn.)

VICE CHAIR THERNSTROM  Again, | welcone
you, and | call on you in the order you' ve been given
for the record, so we start with M. R ordan, who will
speak for ten m nutes.

MR RIORDAN: Good norning. Thank you for
the invitation. | believe I've been invited to nmake a
presentation because of ny involvenent in one of the
cases that's cited in the EEQCC conpliance manual .

I["man attorney primarily responsible for
counsel ing and defendi ng Synchro-Start Products, Inc.,
a Chicago area conpany, in Jlitigation which was
initiated by the EEOC. And, as | said, a case cited
in the EECC s conpliance nanual. | mght point out
that that case never went beyond the notion to dismss
stage, and sone discovery. "1l describe a little
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further our experience with the matter.

In that case, the EECC filed suit on
behal f of a nunber of Synchro-Start enployees whose
primary |anguage was not English, alleging that
Synchro-Start intentionally violated Title MI by
requiring the enployees to speak only English during
wor ki ng hours. In 1997, Synchro-Start pronulgated a
policy to its enployees to speak only English while
working on the factory floor. The policy was a result
of conplaints from a nunber of enployees that other
enpl oyees were perceived to be harassing and insulting
them while speaking in their native |anguage, which
could not be understood by the conpl aining enpl oyees.

The policy had been inplenented to diffuse
what was developing into a serious noral e problem and
to avoid pot enti al clains of har assnent or
di scri m nati on. The conpany was al so concerned that
safety on the production line could be conprom sed if
t he enpl oyees were not all speaking a comon | anguage.

Shortly after the policy was pronul gated,
an enployee filed a claimwth the EECC, and after an
investigation, the EEOC nmade a determnation that
there was reasonable cause to believe that the
Engl i sh-only pol i cy di scri m nat ed agai nst a
conpl ai ni ng enpl oyee and ot her enpl oyees whose native
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| anguage was not Engli sh.

Thereafter, in response to the EEOSs
invitation, the conpany, including nyself, represented
by nyself, engaged in good faith negotiations for
conciliation, and in April of 1998, the conpany and
the EEOC had basically agreed wupon terns of a
settlenment, including the posting of a notice to all
enpl oyees advising of the recision of the English-only
policy, and execution of a conciliation agreenent by
the conpany, the EECC, and the original conplaining
enpl oyee.

However , after the fornms had been
negoti ated, the conplaining enployee refused to sign
t he docunents. | was told by the EEQCC investigator
that the enpl oyee had stated that he had no personal
interest in the matter, that he had not been danaged
in any way, that he sinmply wanted to bring the matter
to the EEOC s attention for investigation. And,
therefore, he refused to participate in the settl enent
of the case by way of executing any of the docunents.

Although we were frustrated by the
enpl oyee's refusal to participate in the settlenent,
the conpany did offer to enter the settlenent as
negot i at ed. And, in fact, the conpany rescinded the
policy in July of 1998. The EEOC then refused to
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enter into any agreenent based on any of the prior
di scussions. That was in July of 1998.

In Cctober of 1998, the EECC contacted our
office advising that the EECC was going to file on
behal f of the enployees if the matter was not settled
pursuant to an encl osed consent decree. The consent
decree was generally consistent with the settlenent
terms that had been negotiated earlier; however, it
contained an additional requirenent for paynent of
$50, 000 to the conpl ai ni ng enpl oyee.

The conpany responded by indicating a
willingness to enter into the settlenent agreenent
with mnor nodifications, but refused to make any
nonetary settlenent. They were concerned, of course,
about a precedent, and noney hadn't been nentioned
earlier, so the matter was not settled at that point.

The EEOC responded by filing suit,
notwi thstanding that the policy had been rescinded,
and that the enployee who had first conplained
indicated had no interest in pursuing the nmatter.

Synchro-Start filed a notion to dismss
the lawsuit, contending that its policy, which sinply
requi red enpl oyees who were bilingual to speak English
while working did not constitute an unl awf ul
enpl oynent practice, and that the discrimnation

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
guidelines shifted the burden to the enployer to

provi de a business justification was invalid.

The District Court upheld the validity of
the challenged EEOC discrimnation guidelines, and
denied the conpany's notion to dismss based on a
finding that the EEOCC s conplaint conported with the
requirenent for a viable Title VII claim

The parties then engaged in extensive
di scovery. That di scovery disclosed generally the
foll ow ng backgr ound. Synchro- St art was a
manuf act uri ng conpany with approxi matel y 200
enpl oyees. Substantially all of the conpany's
producti on personnel were first generation inmgrants
of Polish, H spanic, and Asian descent. They al so had
nunerous African Anerican enployees. Most of them
were wonmen who worked at tables putting together
el ectroni c pieces for various electronic products.

Al though in nost instances the enpl oyees'
native |language was their primary |anguage, all
enpl oyees, and the discovery showed this, spoke
English well enough to understand and follow
directions and instructions, and to performtheir job
requirenments safely and productively. Sone of the
production supervisors, however, spoke only English,
and were not able to speak in all of the other
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| anguages.

On NnuIer ous occasi ons, i ndi vi dua
enpl oyees conpl ained that other enployees were
speaking in their native foreign |anguages, and using
their bilingual capabilities to harass and insult
ot her workers in a |anguage they coul d not understand.

For exanple, one enployee stated that Hispanic
enpl oyees had spoken in their native |anguage, which
she could not understand. Then they |ooked at her,
| aughed, rolled their eyes making her feel very
unconfortable and intimdated. And this was a common
conplaint fromvarious sectors of the enpl oyee group.

On each occasion that the conplaints were
made, the plant nmanager talked to the supervisor to
determne the wvalidity of the conplaints, and an
appropri ate response. Supervisors then attenpted to
deal with the issue by discussing the matter with the
group |l eaders and affected enpl oyees, suggesting that
they speak English while in the presence of other
enpl oyees who did not speak the sane | anguage so that
feelings would not be hurt, and to inprove noral e and
conmmuni cat i ons.

The plant manager was al so contacted by a
representative of a tenporary enpl oynent agency, which
provi ded the conpany with enpl oyees, who advi sed that
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two of the tenmporary enployees refused to go back to
Synchro-Start because the Synchro-Start enpl oyees
intimdated them nade them feel wunconfortable by
speaking in their own |anguage, which the tenporary
enpl oyees coul d not under st and.

In response to the continuing conplaints
in Septenber of “97, the conpany instituted a policy
that enployees should speak only English while
wor Ki ng. The policy did not apply where enployees
were on their own time, such as breaks and |unch. The
conpany believed it had no alterative but to initiate
this limted policy to avoid the conflicts, at |east
whil e the enpl oyees were on the production line. The
conpany was also concerned that the safety on the
production line could be conpromsed, and it mght
otherwi se be exposed to clains by the conplaining
enpl oyees if it failed to protect their rights.

It's also inportant to note that no
enpl oyee was ever disciplined in any way for violating
the policy while it was in existence.

Synchro-Start's claim that it had a
busi ness necessity for adopting the policy was not
only factually supported, but consistent wth the
EEQCC s own conpliance manual, where in the footnote it
was indicated that -- propositions were stated that,
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"Busi ness reasons for an English-only rule may include
avoiding or | essening inter-personal conflicts,
preventing non-foreign |anguage speaking individuals
fromfeeling that they are tal ked about in a | anguage
they do not understand. An English-only policy may be
legitimate and necessary for business where adopted to
prevent enployees from intentionally wusing their
fluency in Spanish to isolate and to intimdate
nmenbers of other ethnic groups.”

During discovery, the EEOC failed to
produce any evidence to support its allegation that
Synchro- Start had intentionally engaged in
discrimnatory practices, or that sone of the Synchro-
Start enployees were unable to conply with the policy
because they were wunable to speak any English.
Notw t hstanding the EECC s inability to factually and
legally support its claim of discrimnation, when it
of fered Synchro-Start the opportunity to settle the
case for an anount |ess than the expected future costs
of defense, the conpany had no practical alternative
but to settle, which it did after alnost two years of
[itigation.

It should be clear from the above that ny
client and I were frustrated with the EECC s conti nued
pursuit of this case after the original conplaining
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enpl oyee lost interest, the policy was rescinded, and
the facts becane cl ear t hat there was no
discrimnatory intent on the part of the conpany
promul gating this rule.

VICE CHAIR THERNSTROM  You are watching
the tine. You're quite a bit over.

MR. Rl ORDAN: Ch, I'm sorry. Last
sent ence.

VI CE CHAI R THERNSTROM  Ckay.

MR, Rl ORDAN: It is ny belief that all
interests would have been better served if the EECC
had devoted its resources to other renedial and
educational activities, rather than the pursuit of
punitive renedies against Synchro-Start, which had
acted in good faith with no intention to discrimnate.

VICE CHAIR THERNSTROM Thank you very
much, M. R ordan. And we nove on to M. MA pin.
You're the next, ten m nutes.

MR. McALPIN:  Good norning. Thank you for
the chance to comment on Language in the Wbrkpl ace,
and the EECC s policy of prosecuting enployers wth

Engl i sh-on-the-job rules.

In a nutshell, we believe the EEOC is
acting illegally and abusing its statutory authority
by pursuing its policy. In doing so, the Agency is
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not only violating the rights of enployers, it is also
violating the civil rights of enployees. The view that
the EECC is abusing its authority is not our's alone.
It is also the overwhel mng view of the courts.

In 1980, the EEOCC adopted new guidelines
saying they were going to start presumng that
enpl oyers English-on-the-job rules have a disparate
inmpact on the basis of national origin; and,
therefore, violate Title VII's ban on national origin
di scri mnation. They justified their action by
saying, in effect, that soneone's native | anguage is a
proxy for their national origin.

The Agency adopted its guidelines despite
a Federal Court decision in 1973 that defined nationa
origin as referring, "To the country where a person
was born, or nore broadly, the country from which his
or her ancestors cane." That definition is clear, and
it says nothing about |anguage for very good reasons.

Conmmon sense tells us that soneone's national origin
and a native language are distinct and different
characteristics. Someone who speaks Spani sh or French
as their native | anguage, may have been born in dozens
of countries, and soneone whose national origin is
Ni gerian, could speak any one of dozens of different
| anguages as their native | anguage.
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The EEOC s definition is so over and
under-inclusive that it's nmeaningless, which s
exactly what the courts have said. Al npbst as soon as
it was passed, the Agency's expanded definition of
national origin was rejected twice in cases before the
Fifth Grcuit US. Court of Appeals.

In Garcia v. door, in 1980 the Fifth

Crcuit said, "National origin nust not be confused
with ethnic or socio-cultural traits, and held that
t he Equal Enploynent Cpportunity Act does not support

the EECC s interpretation.” And in Vasquez V.

McAl len, the Fifth Crcuit again rejected the EEQCC s
interpretation in upholding an English-on-the-job rule
for truck drivers. The EEOC s assertion that there is
"a close connection between |anguage and national
origin" is sinply false. But despite common sense,
and over 20 court decisions that have explicitly
rejected the EEOC fornulation, the EEOC continues to
prosecute enployers with English |anguage workplace
rul es.

The Agency justifies its actions by
parsing and twisting the neaning of words, and by
creating expansive new definitions of national origin
out of thin air. For instance, on its website, the
EEQCC said that, "It is illegal to discrimnate against
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an individual because of birth place, ancestry, and
then it adds culture, or linguistic characteristics
common to a specific ethnic group.”™ So with the stroke
of a pen, the EEOC adds the vague and inconprehensible
terms "culture", or "linguistic characteristics" to
the clear and wel | -defined neani ng of national origin.
Now national origin is not what country you cane from
it is also culture and linguistic characteristics.
That's ridicul ous. Is wearing a kilt, having a
cockney accent, or not eating pork now protected
national origin characteristics sinply because the
EECC says they are?

The gui del i nes say that English-on-the-job
rules "when applied at all tines are a burdensone
condition of enploynent that constitutes national
origin discrimnation. But since the definition the
EECC uses is false, it makes no difference whether
such a rule is applied at all tinmes, or only at
certain tines. The EEOC had no basis to assert a
Title VII violation where |anguage is concerned, and
less right to presune an English-on-the-job rule
viol ates the | aw.

The EECC adds that even an English policy
is applied only at certain tines, the enployer nust
still show that the rule is justified by "business
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necessity". That addition allows the Agency to
prosecute any English-on-the-job rule, and burdens the
enpl oyer with having to show business necessity in
court.

In 1992, in Garcia v. Spun Steak Conpany,

the Ninth Crcuit joined the Fifth Crcuit and ruled
the EECC was acting ultra vires, that is outside the
scope of its statutory authority, by bringing these
| awsui ts. But the EEOC appears to think it is co-
equal with the courts in interpreting the |aw

In a letter to Colorado Congressman Tom
Tancredo dated January 21°%, 2000, the EEQC said, "It
disagrees with the Nnth Grcuit decision in Spun
Steak,” and in effect says that it feels enpowered to
make its own statutory interpretations.

Here's the bottom line. In 35 years of
court cases, there has not been a single ruling
supporting the EECC s interpretation that was
ultimately upheld, or which is controlling, not one
that supports the EEOCC s |anguage equals nationa
origin formula. But there have been over 20 deci sions
at the state, federal, and circuit court |evel where
courts have specifically rejected the EECC definition.

I"mglad you're going to hear fromRi chard
Ki dman, the owner of R D.'s Drive-In. Richard and his
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wi fe, Shauna, were prosecuted by the EECC because they
put an English-on-the-job rule in place to stop
harassnment and cursing, and harassnent including the
nost rude kind of sexual harassnent, | mght add, in
the Navajo |language that was driving off their
enpl oyees and customers, and threatening to destroy
t hei r busi ness.

You have to visit Page, Arizona and eat a
green chili cheeseburger at RD.'s Drive-In to get a
feel for how over-the-top it was for the EECC to file
a federal lawsuit against this small business owner
and his wife. Only lawyers blinded by ideol ogy, or
obsessed wi th an agenda coul d have | ooked at the facts
and concluded that the Kidmans were discrimnating
agai nst their Navaj o enpl oyees. But the EECC didn't
just prosecute the Kidmans, it persecuted the Kidmans
by nmounting a nedia canpaign against them that
attacked their character, and accused them of unl awf ul
di scrimnation. The EEOC s conduct in dealing with the
Ki dmans was so unethical that the judge in the case
denounced the EECC in his court order.

What happened to the Kidnans was a
travesty. They tried to follow the EECC guidelines,
but not being K Street lawers, they didn't grasp the
significance of the words "when applied at all tines".
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So when they wote their policy, they didn't include

the specific exceptions for break tines, et cetera,
that the EEOCC presunes is facial evi dence of
di scrimnation.

The Ki dmans' case is, unfortunately,
typical of the way the EEOC operates. Even when an
enpl oyer goes to court and wins, they can't recover
their legal costs in nost circunstances, so the EECC
uses its superior resources to intimdate enployers,
exhaust their resources, and force them to accept a
settlement that allows the EEOCC to claim a public
relation victory. In reality, there are nmany
conpel ling reasons for an enployer to have an English-
| anguage workplace policy, including things such as
mai ntaining a safe, non-hostile work environnent,
deterring theft and substance abuse, and insuring
conpliance with conpany policies. But enpl oyers |ike
the Kidmans are caught in a Catch-22. |If they fail to
take effective action to stop things like ethnic
slurs, and sexual harassnent in |anguages other than
English, they can be sued wunder Title VI for
mai ntaining a hostile work environnent. But if they
take the conmon sense step of creating an Engli sh-on-
the-job policy, they risk public attack and
prosecution by the EECC.
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In the rare instances where an enployer
has the resources and will to fight the EEOCC in court,
they either win their case, or settle it on terns that
vindicate the enployer's policy. Recently, for
exanpl e, the EECC agreed to a settlenent of its well-
publicized l|awsuit against the Salvation Arny that
left the Arny's English-on-the-job policy conpletely
i ntact. But far nore often, thanks to its vastly
superior resources, the EEOC prevails, especially in
actions agai nst smal | enpl oyers, and i nposes
burdensone and costly settlements on enpl oyers who, in
reality, are in full conpliance with the CGvil R ghts
| aws.

In effect, the EEOC is acting like a
multi-cultural police force, witing its own |aws,
defying the courts, and using coercive tactics to
i npose its agenda on | aw abi di ng enpl oyers. In doing
so, it is not only violating the rights of enployers,
it is also chilling and infringing the right of
enpl oyees to work in a safe, non-threatening work
envi ronnent .

I n conclusion, we ask the Comm ssioners to
conder'm the EEOC s unl awf ul conduct, which is
especi al |l y dangerous because it's being commtted by
the very agency created by Congress to safeguard the
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civil rights of all enployees. And thank you for the

opportunity to present these views.

VICE CHAIR THERNSTROM Thank you very
nmuch. M. Kidman, | sonmehow got this out of order,
but in a way, it appears to nme, we benefitted from
that by your getting a very nice introduction.

MR. KIDVAN.  Thank you.

VI CE CHAI R THERNSTROM Pl ease, proceed.

MR KIDVAN: Al right. Yes, ny nanme is

Richard Kidman. Since 1977, ny wife and | have owned

and nmanaged a small independent fast food restaurant
called RD.'s Drive-In. It's located in Page
Ari zona.

For 31 years, we struggled to nmaintain
enpl oyee norale at our restaurant by requesting that
enpl oyees be courteous to one another. One issue that
kept causing problens was the use of a second | anguage
that was understood only by sone of our enployees.
Sone of our enployees were bilingual, but nany,
including ny wife and nyself, speak only English. Al
of our enployees, however, speak and understand
English fluently.

Approximately 10 years ago, we began
having a very difficult tine recruiting new enpl oyees
and holding on to those we already had. In May 2000,
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one of our reliable enployees gave ne an enotional
verbal notice that she would no | onger be working for
ne. She explained that sone workers were saying
terrible things to her on the job. W discovered that
sone enployees were being subjected to verbal and
sexual harassment even in our presence, because we
could not understand the |anguage. Sone of our
bili ngual workers were using their ability to speak a
second | anguage as a weapon.

W understood that our business was at
risk of being sued if we allowed this hostile
envi ronnent to continue. W knew we had to act. I
asked the enpl oyee who gave her notice to please stay
and give us a chance to fix the problem and she
agr eed. In order to stay in business, we had to
create a workplace policy that would stop the
har assnent . My son searched the internet to find out
how to deal wth |anguage harassnent issues, and
| ocated the Equal Enploynent Cpportunity Conmm ssion's
websi te. There he found guidelines of when an
Engl i sh-on-the-job policy was permtted.

It reads that, "Such a rule is acceptable

if*, and | quote, an enployer shows that the

requirenment is necessary for conducting the business.
If the enployer believes such a rule is necessary,
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enpl oyees nust be informed when English is required,
and the consequences for violating that rule.”

The gui del i nes fit our situation
perfectly. W followed the EEOCC s guidelines, and in
June of 2000 we inplemented an English-on-the-job
policy. W required all enployees to read the policy
and sign to indicate they understood the policy, and
t he consequences of violating it. Those individuals
who had been harassing other enployees signed the
pol i cy, and changed their behavior.

The work environnment and enpl oyee norale
began to inprove inmediately. Four enpl oyees, three
were bilingual, and one who spoke English exclusively,
di sagreed with the policy and left their jobs. They
applied for state unenploynent benefits, but were
deni ed because the judge determned that they quite
R D.'s without good cause, since they spoke English
fluently. The four then filed a conplaint with the
EEQCC.

In 2001, the EECC | aunched what | consider
to be a phony investigation. Sonme of our enployees
said they were contacted and encouraged by the EECC to
join the lawsuit against us. Qur lead cook turned
down such an invitation responding, "Wy do | want to
sue the Kidmans? They treat ne just fine." One

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48
enpl oyee felt so intimdated by the EEOC s conduct

that she left town and went to live with her parents
for over a year. (Qhers were told they could earn a
| ot of noney by joining a | awsuit against us.

The lead investigator, Melanie Allison,
contacted ne in August of 2001, informng me that she
had concluded that they were being racist, and had
violated Title VIl of the Gvil R ghts Act, and that
fines and conpensations would be approximtely
$30,000. | responded | would not accept that finding,
and woul d be contacting a | awyer.

VW retained the service of David Seldon,
an enpl oynment | awyer in Phoeni x. He offered to work
with the EEOC to nake necessary changes that woul d be
acceptable to the EECC The EECC refused to even
respond. A year after the EEOC investigation, we
| earned from nedia reports that the EECC had filed
suit against us. It was apparent to ne fromthe very
begi nning that the EECC had no intention of going to a
jury trial. They wanted to either force us to settle
on their ternms, or to bankrupt us. Ei ther way, they
coul d declare victory.

The Director of the EEOC s Phoeni x office,
Charles D. Burtner, sent a letter dated Novenber 25'"
2002 to the Navajo Tinmes, the primry newspaper of our
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custoners, saying that our case involved, and | quote,
"an assault on enployees who speak Navajo in the
wor kpl ace. " This type of public relations warfare
hurt our business, and sone readers called for a
boycott of our restaurant.

During the discovery phase of our |[egal
battle, we provided over 100 wtnesses who were
willing to testify about our |anguage in the workpl ace
pr obl em The EECC provided no w tnesses beyond the
court conpl ai nants. W l|earned that three of the
recorded interviews of key individuals taken during
the investigation were nysteriously |lost by the EEOC
We were surprised and di smayed that they woul d make a
determ nati on agai nst us based on paraphrased
statenents provided by the investigator about those
two key interviews. Despite the testinony of
managenent and nunerous enployees that the |anguage
i ssue was a serious problem the EEQCC still considered
our policy, which had confornmed to their guidelines,
as discrimnatory. It was obvious the EECC had a
pr econcei ved agenda.

Rat her than scheduling a trial, US.
District Judge Stephen MNanee, ordered wus to
participate in a series of settlenent conferences with
a nmagistrate. The first two conferences failed to
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achi eve anyt hi ng. Instead of letting the case go to
trial, the judge ordered us to attend a third
settlement conference with a magistrate. By this
time, our legal fees had escalated well into six
figures. Fortunately, a national organization, Pro
English, helped us with |egal expenses. Still we felt

pressured to try and reach a settlenent because the
judge appeared determined to keep the case out of
court. W di scussed nunerous itens, but reached no
agr eenent .

The next day when we revi ewed the proposed
settlement draft as emailed to us by the EEOC we
found that things had been added that had never been
di scussed in conference, and in other cases the
wording had been changed in ways that would be
damaging to us. Qur lawer had left the country that
norning, and we refused to agree to and sign this
settlenent wthout consulting with him The EECC
|awers attenpted to bully wus into signing the
docunent inmedi ately.

The EECC was negotiating in bad faith, and
they were using deceit, thinly veiled threats, and
every under-handed tactic they could to get us to
agree to a settlenment that would allow themto claima
public relations victory, and continue to attack us in
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the media. Due to financial pressure, Muntain States
Legal Foundation agreed to take over the task of
representing us pro bono.

W could not agree on terns to repair the
settlenment, so the EECC filed a new | awsuit agai nst us
to conpel us to accept their version, claimng that we
had agreed to sonmething we had not. W learned it is
a big mstake to attend a settlenent conference with
t he EECC.

Judge McNanee rejected nost of the EEQCC s
demands, but determ ned that sone key itens had been
agreed to in the conference, and ordered a settl enent
based on those itenms. Fromthe |ast page of his order
regarding the EEOC s conduct, he states, and | quote:
"The Court nust point out that this case does not
reach the high water mark of civility anong |awers.
The EEOC on nore than one occasion attenpted to put
terms in the agreenent that clearly were not agreed
to. It is clear from the docunents and w tnesses
before the Court that certain terns were clearly
negoti ated out of the settlenent agreenment, only to be
reinstated by the EEOC. Finally, the Court notes that
if counsel for the parties had not resorted to
unreasonabl e demands and ultimatuns, and if counsel
for the EECC had not continually reinserted terns that
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were specifically negotiated out of the agreenent, the
parties would likely have concluded this matter in a
manner favorable to both parties.”

In early 2007, the Ninth Crcuit Court
upheld the Judge's order as binding. However, the
proceedi ngs established that an English-on-the-job
policy was essential to protecting our enployees and
custoners from abuse and vital to running our
business. It also established that our willingness to
consi der rescinding our English-on-the-job policy was
based on having the right to reissue it as part of a
conpr ehensi ve enpl oynment policy subject to the EECC s
revi ew.

In May 2007, a new policy was created, and
sent to the EEOCC for review and comment. They
acknowl edged receipt of the policy, but refused to
comment on it within the tinme frane allowed. To-date,
we have heard nothing fromthemregardi ng our policy.

After incurring over $700,000 in costs, we
were denied our day in court by unethical and under-
handed mani pul ati ons of the EECC. Wre it not for the
generous help of attorneys, Muntain States Legal
Foundation, Pro English, and nunerous individual
contributors, we would be out of business. The EECC
must have spent an enornous anount of noney in their

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

effort to bully us.

W alnost lost our famly business sinply
because we wanted to create a safe environment for our
enpl oyees by instituting an English-on-the-job policy
pursuant to the EEQCC gui del i nes.

In closing, let nme say as a snall
busi nessman who strives to earn a living and do the
best | can for ny famly, ny enployees, and ny
community, this experience has left nme feeling very
m streated, and extremely abused by an agency of ny
own governnent. Thank you.

VICE CHAIR THERNSTROM Thank you very
much. And |ast but not |east, Linda Chavez.

MS. CHAVEZ: Thank you very nuch, Madam
Vice Chair. | amlLinda Chavez, Chairman of the Center
for Equal Qpportunity, and | want to thank you for
inviting ne to attend. This is nmy first appearance
before the Gvil R ghts Conmssion since | left here
al nost 25 years ago.

Before | get into ny statenent, though, |
do want to address sone of the discussion that started
off this briefing having to do with the conposition of
the panels. And | want to make it very clear that to
characterize nme as soneone who is in favor of English
in the workplace rules is inaccurate. | have never
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taken any such position. My organization does not take
such a position.

What we do favor is allow ng enployers to
make deci sions on how best to run their businesses, so
long as that is consistent with our anti -
discrimnation laws, and we are also in favor of
understanding discrimnation in a way that is
consistent with the statutory |anguage of our Cvil
Rights laws. So let ne just begin.

In our free market econom c system there
should be a strong presunption that enployers are |eft
to run their businesses in the way they deem best.
The exceptions to this principle are, and ought to be,
[imted. The exceptions, an argunment that in
particular, a particular policy is sinply unw se or
unfair ought therefore to be addressed to the
enpl oyer, and the decision about whether it s
persuasive or not l|left to the enployer, or where a
coll ective bargaining agreenent exists, ought to be
left to the enployer and the union to negotiate.

The obvious possible exception to the
principle, and the nmatter we're discussing this
nmorni ng, involves discrimnation on the basis of race
or ethnicity. There is a national consensus that
enpl oyers ought not to be allowed to engage in such
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di scrimnation. And, of course, that consensus is
reflected in our Cvil R ghts statutes, in particular,
Title VIl of the 1964 Gvil R ghts Act.

Accordingly, the question we ought always
to keep before us when we are scrutinizing an
enpl oyer's language policy is whether that policy
di scri mi nates agai nst an enpl oyee because of his skin
color, or his ethnic group. If the answer is yes,
then there is a role for the EECC O herw se, the
EEOC shoul d back off.

Now, it is conceivable that an enployer
m ght wuse |anguage or |anguage proficiency as a
pretext for discrimnating on the basis of ethnicity.

For instance, if an enployer in South Texas whose
business is grave digging, and who, in the past, has
expressed his reluctance to hire Mexican Anericans,
one day announces that he will refuse to hire anyone
with a trace of a non-English accent; well, I'm
prepared to believe that his new policy is probably
designed to keep out Mexican Anericans. And | would
support the EEOC investigating the enployer, and if it
reached that conclusion, bringing a lawsuit. But the
overwhelmng majority of enployers who want their
enpl oyees to be able to speak English and speak it
intelligibly to their co-workers and custoners, and
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who want it to be spoken in the workplace are not
doing so because they want to keep nmenbers of a
particular ethnic group out of the workplace, or
harass them once they are there. Instead, the
enpl oyer wll have perfectly legitinate and non-
discrimnatory reasons for the policy, of which there
are nany.

For exanpl e, an enployee mght revert to a
| anguage other than English to insult other enployees
or custoners, or to engage in insubordinate behavior,
and avoid detection by a supervisor. In one
California <case on record, the Spanish-speaking
enpl oyee, a Spani sh-speaki ng enpl oyee routinely used
Spanish to hurl wvicious racial insults at African
American and Asian co-workers, but sued when her
enpl oyer attenpted to enforce an English-on-the-job
rule. Wiile an appellate court upheld the enployer's
right to force enployees to speak English on the job,
not all courts have cone down the sane way. And in at
| east one case, the court's solution to an enployer's
claim that English was needed to insure supervisor's
ability to nonitor whether enployees were hurling
racial insults was to force the enployer to hire
bi | i ngual supervisors, which, in effect, forced the
conpany to fire the existing black supervisors who did
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not speak Spani sh.

Let ne also say that even if the EECC is
able to cobble together a disparate inpact |awsuit
against a particular enployer as a matter of its own
di scretion, it should not sue the enployer unless the
agency thinks it can prove a disparate treatnment case.
I know that wunfortunately Title VI allows for
di sparate inpact lawsuits, but this doesn't nean that
the EEQCC has to bring one every time it can.

In this |anguage area, in particular, the
EECC s limted tine and resources are better spent
going after real discrimnation. Unlike race, gender,
or national origin, language is not inmmutable but
| ear ned. Di scrimnating agai nst sonmeone because she
is a woman, or black, or because she or her parents
were born in another country 1is different from
insisting that she learn to type before she's hired as
a secretary, or learn to speak English before being
hired to take orders in a fast food restaurant. And
woul d we support a disparate inpact claimif a firm
that primarily does business in Latin Anerica refused
to hire a sales representative who did not speak
Spani sh, even if such a rule was nore likely to
exclude white or black enployees born and raised in
the United States?
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I would favor, by the way, Ilegislation
that woul d bar the EECC from bringi ng these | anguage-
based |awsuits, and certainly where the EEOC can
assert only a disparate inpact. I would urge the
Conmi ssion to urge Congress to pass such | egislation.

Senat or Al exander, as you all know, has
played a leading role in supporting a bill like this.
I"'mnot a lawer, so | don't want to dwell further on
the | egal analysis here this norning. I"m instead,
attaching two | egal anal yses that while sonmewhat dated
are, | think, nonetheless, helpful. And I would ask
that they be inserted into the record along with ny
full statenent.

What | want to stress, instead, is why as
a matter of policy it is a very bad idea for the
f eder al gover nment to be doing anything that
di scourages English acquisition. Anerica has al ways
been a multi-ethnic society, and it is becomng nore
So. W have always been a national of inmmgrants.
That is a great strength, but for such a society to
work, we nust celebrate our unity, as well as our
diversity. W nust cultivate our conmon bonds, and we
must be able to communicate with one another. Qur
common | anguage is the nost inportant social glue that
hel ps keep us together.
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It does inmmgrants no favor to renove
incentives for their rmastering English, forcing
enpl oyers to run their workplaces on a nulti-Iingual
basis is not only dubious, as a matter of law, and
costly in its economc effect, it is disastrous as a
matter of national policy. The workpl ace has al ways
played an inportant role in assimlating new
immgrants into Anmerican society. It should be
encour aged, not di scouraged, in playing that role.

W have urged Congress to provide tax
credits and other incentives to enployers to teach
English to their enployees. It would be very odd for
the federal governnment on the one hand to wurge
enpl oyers to teach their enployees English, while on
the other hand prosecuting them or other enployees
when for non-di scrimnatory reasons they adopt
policies that English be spoken. The overwhel m ng
majority of immgrants expect that they nust |earn
English, and are eager to do so.

Thank you again, Madam Vice Chair, for the
opportunity to testify today, and | look forward to
any questions you m ght have.

VI CE CHAI R THERNSTROM And | thank you,
Ms. Chavez, and thank M. Russell for waiting. And
pl ease do conme back up to the table so that we can
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address questions to you, as well.

W are ready to start questions, and | see
t hat Commi ssi oner Kirsanow has his hand up.

QUESTI ONS BY COW SSI ONERS AND STAFF DI RECTOR

COW SSI ONER  KI RSANOW Yes. First of
all, I want to thank again the Staff in putting
toget her, as usual, a splendid panel, and thank all of
the wi tnesses who gave very interesting testinony.

Just a few quick questions, kind of
housekeepi ng questions, for M. Russell based on sone
of the testinmony | heard, and al so what you said. |
think there were approximately 180 English-only based
charges brought by the Comm ssion per year on average?

MR RUSSELL: Not to be picky, the
Conmm ssion generally doesn't bring charges at all.

COMM SSI ONER KI RSANOWN  |''m sorry.

MR. RUSSELL: The charge is filed with the
Conmi ssi on.

COW SSI ONER KI RSANOW  Understood.  What
I meant by that 1is, how many of those go to
conpl ai nts?

MR. RUSSELL: Very, very small nunber. |
have the data here sonewhere. | can pull it out for
you.

COW SSI ONER KI RSANOW  Approxi mately 180
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charges have been filed by all eged discrimnatees.

MR, RUSSELL: R ght, on average over the
| ast 10 years.

COW SSI ONER KI RSANOWNW Do you have any

sense for what percentage of those have gone to jury

trial?
MR. RUSSELL: Let ne just consult ny data.
COW SSI ONER KI RSANOW  Sure.  Go ahead.
MR, RUSSELL: If you wll permt ne,
because | do have it. | was just looking at it a
m nute ago. Vell, let ne just -- let ne answer it
this way. W, on average, litigate, the EEOCC chooses

to litigate approximately two or three English-only
cases per year. So out of the average 180, roughly
two or three will go to -- will be litigated. And
they could be dismssed at the notion to dismss
stage, dism ssed at sunmmary judgnent stage, settled,
or go to trial. | don't know of one in recent nenory,
very recent nmenory where the case has gone all the way
through trial to a judgnment, but that could be the
case. There are a nunber, however, sir, that are
resolved during the adm nistrative process, sO you
have the charge filed, an investigation is conducted,
many are admnistratively closed, nmany are issued a
no- cause fi nding. And in those where a reasonable
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cause to believe that discrimnation has occurred, has
been found, noved to the next phase where the
Conmi ssion attenpts to conciliate those clains. And |
was just looking at the data a little while ago. |
think that it ranges anywhere from 30 up to 100. It
depends on the year, because each claimis different.
The conciliation will either result in a settlenent,
or no conciliation. And then the Comm ssion has to
decide, rather the General Counsel, decide whether
that case despite conciliation failing is worthy of
the tine and resources to take to litigation.

COW SSI ONER  KI RSANOW Ckay. Second
guestion is, are you aware of any cases in this body
of jurisprudence in which there has been a finding by
a court that an English-only rule was pronul gated with
an intent to discrimnate?

MR. RUSSELL: | think the Ml donado case
that | nentioned in ny opening statenment in the Tenth
Crcuit, the decision is a little bit murky, to be
perfectly honest. But | think in that case, there was
evi dence, at least, that the English-only policy was
promul gated for the purpose of -- for intentiona
di scri mnati on. That's the one, and that's a fairly

recent case. W filed an Amicus brief, Mildonado v.

Cty of Altus.
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COW SSI ONER Kl RSANOW And one nore

guestion along these lines. The EECC gui del i nes, at
least | think it was M. R ordan, testified that anmong
the criteria that are set forth in ternms of the
definition of national origin discrimnation is
culture or linguistic characteristics comobn to a
specific ethnic group. CGeneral | y speaking, agencies
under the Chevron decision have got the ability to
kind of interpret what their authorizing statute
nmeans, but they don't have license to anend or graft
onto the statute a neaning different from that
| egi sl ated by Congress. Do you know whether or not
that particular clause, "cultural or linguistic
characteristic common to a specific ethnic group"” has
been litigated in any of the cases related to English-
only?

MR RUSSELL: I[f | may, what | have in
front of me are the guidelines that say "cultural or
linguistic characteristics of a national origin
group”, which ties into a protected category under the
statute. What | also know is that a nunber of a cases
ei ther have assunmed or found that primary |anguage is
tied to national origin, that includes the Qutierrez
case. Even the Spun Steak case which ruled against
EEQCC, accepted the premse an English-only policy
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woul d have a disparate inpact on individuals who did
not speak English. So, the only way it could have a
di sparate inpact wunder Tile VIl would be if it
infringed on a protected category under Title VII.

COW SSI ONER KI RSANOWN  Ri ght .

MR,  RUSSELL: So they've had to accept
t hat idea.

COW SSI ONER KI RSANOW  What circuit is
Qutierrez?

MR, RUSSELL: |'msorry. One second, |'ll
get that for you. | think it's the Tenth Crcuit.

COW SSI ONER KI RSANOW  And, also, in all
of the other categories set forth in Title VII, N nth
CGrcuit case -- in all the other categories set forth
in Title VII, | think Ms. Chavez had alluded to, which
I think are race, sex, national origin, color, we're
generally talking about, with one exception, that is
an exception that is enshrined in the Constitution,
religion. Al t he ot hers are I mut abl e
characteristics. In disparate inpact cases, it is
obviously easier to ascribe a disparate inpact where
you' ve got a huge characteristics. Here we've got one
that could vanish, frankly vanish over a period of
nont hs.

My father didn't speak English, but
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learned it quite quickly because he wanted a job, and
do it well. How is it, or is there any litigation
that you're aware of that sets forth a corollary or
shows a correspondence between |anguage and nati onal
origin? Because | think as one of the w tnesses
testified, there are a nunber of |anguages, for
exanple, if you speak Portugese, your national origin
m ght be Brazil, or could be Portugal. If you speak
Russian, it could be dozens of countries that may have
been part of the former Soviet Union. And Spani sh,
scores of countries. Do you know of any litigation
that says that national origin - 1I'm sorry - that
| anguage has a correspondence to national origin in a
way that legitimately could be tied to a disparate
i mpact theory?

MR RUSSELL: Well, | don't know if they

phrase it that way. But, again, even in Spun Steak,

and in Qutierrez, they took the position that an
English-only policy that had an adverse inpact on
H spani c- speaki ng enpl oyees would adversely affect
them or have a disparate inpact. So they accepted
that theory, even if they didn't articulate it as well
as you have.

COMM SSI ONER  KI RSANOW One final one.
Have there been any cases that you' re aware of that --
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for exanple, in ny practice, and 1've been doing

Labor and Enpl oynent Law for about 30 years, a nunber
of workpl aces are workpl aces where the mgjority of the
wor kf orce speaks | anguages other than English, could
be Chinese, Korean, Spanish, Russian, you nanme it.
Have there been any cases litigated where the EEOC has
brought a lawsuit, or brought conplaint against an
enpl oyer t hat mai nt ai ned an ot her -t han- Engl i sh
wor kpl ace policy?

MR. RUSSELL: | don't know of any off the
top of ny head. Il will certainly look into it, but
the guidelines do provide that you could have a
chall enge - not the guidelines, the conpliance manua
to informthe claim And if the standard is net, |
think to get back to just the basics, the question is,
is there a disparate -- if you assunme, and |
understand that it may be in dispute in your view, if
you assune that a linguistic characteristic is tied to
national origin, several courts have assuned, have
agreed with that, many commentators have agreed with
that. |If you take that as true, then the question is,
is there a disparate inpact on a group of a particul ar
national origin? It could be the case that you could
have the situation you posit, where a non-English
speaki ng workplace discrimnates under a disparate
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i mpact theory against English-speaking enployees,

because it's the same analysis under Title VII.

COMM SSI ONER Kl RSANOW Ri ght. I
understand you don't have the figures at your
fingertips, but you're not aware of any cases where
EECC has brought conplaint agai nst an English, or non-
Engl i sh wor kpl ace rul e

MR, RUSSELL: | don't know any cases.

COW SSI ONER KI RSANOW M. McAl pi n?

MR.  MALPI N I would like just to say
that, first of all, by its own standards, the EECC is
di scrimnating because its Spanish |anguage policies
are not -- Spanish-only policies, whatever you want to
call it, is not a violation. Any other |anguage is
not a violation, it's only English that’s a violation.

That's very clear that they say that.

COW SSI ONER KI RSANON  What's t he exanpl e

in your -

MR MALPIN In Garcia v. Spun Steak, the

fact that the conmpany had English-on-the-job rule
during its day shift was a violation. The fact that
it had Spanish as the official |anguage, or the
| anguage of the workplace in the night shift, was not
a violation for the EECC

| also want to say that in Garcia v. Spun
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Steak, the EECC is citing from the mnority opinion
about the fact that there's a correlation between
national origin and |anguage. And the mjority

opinion in Spun Steak was that the EECC was acting

outside the scope of its statutory authority in
bringing these cases, that |anguage equals national
originis invalid. 1In ny testinony | attached a |ist
of 21 cases that have been adjudicated at the state
federal, and the Grcuit Court I|evel that have all
gone agai nst the EEQCC There's only been two cases
that I'maware of in which there was an initial ruling
for the EEOCC s position, that was the District Judge
in Spun Steak. It was overturned at the Ninth Grcuit

| evel . And then in Prenmier Qperator, there was a

deci sion that supported the general proposition that
the EECC is advancing, but that's not controlling in

the Fifth CGrcuit because of Garcia v. d oor.

["mnot a |lawyer, but the |egal basis, and
| have been working with this for several years, the
| egal basis that the EECC is acting on is incredibly -
- it's like a thinreed. |It's like they extract from
even decisions that go against themto try to justify
their position, and ignore GCircuit Court decisions
that basically say you're acting illegitimately in
bringi ng these cases.
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MB. CHAVEZ: Commi ssi oner Kirsanow, as |

nmentioned in the case where the enpl oyer was forced by
the court to hire bilingual supervisors, and they were
accepting the disparate inpact theory, and accepting
the case, and finding in favor of the plaintiffs, they
then seened to ignore the disparate inpact theory in
essentially forcing the enployer to get rid of the
existing African American supervisors. African
Anericans, by and large, are not Spanish speakers. It
woul d have a disparate inpact on that population if
you forced bilingual transl at ors, or bilingua
speakers, rather, to be hired. So that is one case
where, whether it was EECC or the court, the court did
find in favor of a |anguage other than English to be
used on the job.

COW SSI ONER KI RSANOW  Thank you.

MR RUSSELL: My | nmake just a point of
clarification? In this case, the English-only policy
falls within the adverse effects -- disproportionately
those of Hispanic origin. But this is not an idea |
pl ucked from a single dissenting judge, and | picked
Spun Steak sinply to point out this is a case where
the court ruled against the EEOC on a fairly narrow
point, that there was no adverse inpact wth respect
to truly bilingual enployees.
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I wll stipulate for ny friends here that
EECC s position on truly bilingual enployees is
controversial, and may not have garnered consensus.
But even the Spun Steak court found that there would
be adverse inpact on enployees who spoke no Engli sh,
or very little English. And buried wthin that
comment is the assunption that primary |anguage is
linked to national origin. And that's all |'m sayi ng,
so it may be true, ultimately, if the Suprene Court
rules that language is not tied to national origin,
EECC will revise its policy, and cone into conpliance
with the Supreme Court's decision, but that has not
happened. And, in fact, several courts have either
assunmed or said that primary |anguage, or accent, or
| anguage is a conponent of national origin. And our
gui del i nes | eave somne wi ggl e room for t he
ci rcunstances that you posit, of the individual who

may be from a different national origin, and says

often, not always. It says often a conponent of
national origin. So | apologize, | do not nean to be
contentious, but | think we need to speak wth
preci sion about what EECC s position is. I think we

need to speak with precision about what the court
cases hold, and we need to speak with precision about
what the state of the law is.
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I think it serves the debate nuch better
than hurling accusations at the agency of bad faith,
of persecution, of being conpletely at odds with the
law. Thank you, nma'am

VI CE CHAIR  THERNSTROM Vel |, this
reinforces the point that diversity of views on this
panel is absolutely essential, and | thank you for
that intervention. Yes?

COMM SSI ONER GAZI ANO I"d like to, first
of all, thank the Staff again for the wonderful
briefing that they' ve set up, and thank all of the
wi t nesses, those who have appeared today, and those
who we have their witten statenent.

If I'"'mallowed a second question, | mght
want to ask M. Kidman sone questions, but | would
like to focus, at least initially, on a couple of
guestions between the presunption that Linda Chavez
tal ked about, and that appears in the EECCSs
regul ations. Thank you by the way, Linda, for com ng.
You were not introduced as the living |egend that
you' ve been recogni zed by el sewhere, but you're one of
nmy heros and living | egends.

Clearly, a lot of policies, alnobst any
policy a conpany can have, you can |look at the
statistics and say it has a disparate inpact. Your
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own -- the EECC s own regul ations recognize that sone
English-only policies my be justified, so the
guestion is, where do you -- what presunption you use
in initiating an investigation, or conducting an
investigation? And | just want to establish a couple
of qui ck things.

In your Regulation 1606.7, you have two
subparts, A and B You pretend there's sone
difference between them and there is in sonme
respects. A covers when the English-only |anguage is
applied at all tines; B is when that rule is applied
only at certain times, but it seens to ne that the
presunption you use applies equally in either case.
And let ne just run through that.

Subpart B, when applied only at certain
times, you phrase it in a different way, but you said
an enployer may have a rule only in English at certain
times where the enployee can show that the rule is
justified by  busi ness necessity. | f you're
investigating such a claim and the conpany says |
have a busi ness necessity. [Is that -

MR, RUSSELL: Do you want nme to answer
now?

COW SSI ONER GAZI ANO: Yes.

MR, RUSSELL: No, sir.
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COW SSI ONER GAZI ANO  Ckay. So, in other

words, they have to prove, they have to establish this
busi ness necessity to your satisfaction.

MR RUSSELL: May 17

COMM SSI ONER GAZI ANO:  Yes.

MR, RUSSELL: Ckay. |1'd be happy to -- |
do think there's a neaningful distinction between the
two subparts, if I may. Wat is the same -

COMM SSI ONER GAZI ANO [f you don't mnd,
answer the question posed, they have to prove it to
your satisfaction, or you're going to -

MR RUSSELL: Well, to the satisfaction of
what we understand the jurisprudence to be on the
establ i shnent of the business necessity defense, yes.

COW SSI ONER GAZI ANO Ckay. So we have
Li nda Chavez saying there should be a -- by the way,
these are enployers. |1'mgoing to, for the sake of ny

guestion, take off the table serious evidence of

intent.

MR. RUSSELL: R ght.

COW SSI ONER  GAZI ANO. Al you have is
di sparate -- this is -- by the way, we're not in a --

this a rule applied to existing workforces,
presumably by enployers who have blocks of non-
Engl i sh-speaking primary workers, so there isn't a
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strong evidence anyway that they're -- this is a rule
that they are inposing to manage the workforce, not to
keep people frombeing hired in the future.

MR RUSSELL: | don't know if that's true
in every case, or in sonme cases.

COW SSI ONER GAZI ANO  Not necessarily in
every case.

MR RUSSELL: | don't know.

COW SSI ONER GAZI ANO  It's, again, where
the presunption is. Now, continue with your answer.

MR, RUSSELL: The presunption is one of an
establishnent of disparate inpact. That is in
Subsection A, and Subsection B. So, in other words,
EECC has taken the position historically that because
of its view, that primary language is linked to
national origin, that a policy that requires you to
speak English only, or English at all tinmes at work
there will be a disparate inpact as an enforcenent
position.

COW SSI ONER GAZI ANO Under st and.

MR. RUSSELL: The difference between A and
Bis that if the English-only policy is truly English-
only; in other words, you are not permtted to speak
other than English while at work period, including
during breaks, lunch, on personal tinme, EEOC as an
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enforcenent position, believes it wll be virtually
i npossible, or very difficult, at least, to establish

a busi ness necessity for that policy, in which case it

says in Subsection A "The Commission wll presune
that the rule violates Title VII." So what it's
saying is, (A it wll presune there's a disparate
inmpact; and (B) it wll presune at the investigation
st age t hat t here is no busi ness necessity
justification, because the rule is so broad. But |

think it's inportant to point out, it says, "and wll
closely scrutinize". 1In other words, an investigation
will occur. The investigation has to occur, and then
a determ nation nust be nade to either find reasonable
cause to believe that discrimnation occurred, or not.
That is not automatic, even under Subsection A

COW SSI ONER GAZI ANO | understand that.
What you're saying is that there's some slim chance
under A or B, at least sone slim chance under A or B
that an enpl oyer could convince you that they need to
do that.

MR, RUSSELL: I would say there's sone
slim chance under A. | would say there's a perfectly
good chance under B.

COW SSI ONER  GAZI ANC But there's a
presunpti on.
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MR, RUSSELL: A presunption of disparate

i mpact .

COW SSI ONER GAZI ANO. There's a
presunption, and a presunption that you wll -- you
have the opportunity to file suit if you re not
satisfied with the business necessity justification
when you nmake a disparate inpact finding.

MR RUSSELL: If the evidence shows that
there's no business necessity justification, then a
determ nation will be nmade at that point whether we
would file suit.

COW SSI ONER GAZI ANO Okay. Let ne give
you a hypothetical wunder A, but just to close out
this. I think it was then-Chairman Specter of the
Judiciary Committee who tried to establish that
certain things are super duper precedents. As | read

it, as any |lawer who mght be counseling a client

would read it, if your English-only is just during
energencies, the EECC wll presunme that you're
violating Title VII. Under A, there's a super duper

presunption, at least that's the way | read it. But |
want to go with a hypothetical under A. Are there any
pl aces in the -

COMM SSI ONER YAKI:  Has any court used the
word "super duper"? | was just wondering.
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COW SSI ONER GAZI ANO: | haven't seen that

yet. Ckay. |Is there any -- is the break room a sex
harassnment free zone? |Is there any place under the
enpl oyer's control where sexual harassnment can take
pl ace, and the enployer has no liability?

MR RUSSELL: Not that I'm aware of.

COW SSI ONER GAZI ANO  Ckay. So the lunch
room the break room sexual harassnment can occur
nowhere and at no tine under the enployer's control.
I's that the case?

MR RUSSELL: That would be the best
appr oach.

COMM SSI ONER  GAZI ANO Ckay. Now, I
remenber a Fifth Grcuit case, and | renenber several
ot her cases where wonen were being integrated into a
particul ar shop environnent where there weren't a |ot
of wonen, and the sexist atnosphere, at |east the
al l egation was, was pretty -- by the way, bathroons in
that case were one of the sex -- bathroons are not
sexual harassnment free zones either. Right?

MR, RUSSELL: Right.

COM SSI ONER - GAZI ANO You' ve  got a
situation where the enployee brings to the enployer's
attention that nost of the nen, there's a pervasive
at nosphere of sexual harassnment. Is there any way to
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cone up with a -- and this is being, let's assune in
the hypothetical, that it's being done through
| anguage that the supervisors don't understand. I's
there any logical way to try to shut that down by
making it just certain parts of the shop floor during
certain hours? If you're advising the client who's
worried about a hostile work environment claim can
you think of a way to limt it to just certain timnes
during the day, or certain places in that plant?

MR, RUSSELL: No.

COW SSI ONER GAZI ANO  Does anyone el se on
the panel want to comment on what are enployers
supposed to do in that situation?

MR,  RUSSELL: Wll, | guess | don't
understand what that has to do with English-only. And
I haven't heard anything that you've said that ties it
in any way to English-only, unless the presunption is
that people who don't speak English engage in sexual
har assnent .

COMM SSI ONER - GAZI ANO The allegation is
t hat the | anguage that the supervisors don't
understand is being used in ny hypothetical.

MR, RUSSELL: Pervasively?

COW SSI ONER  GAZI ANC |  see, Li nda,
noddi ng your head. Do you -
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VB. CHAVEZ: Vel |, I t hi nk what

Conmi ssioner Gaziano is referring to is a case in
which you had enployees -- perhaps it's a poultry
plant, and you' ve got Ilots and lots of Spanish
speakers. And during the break room the conpany
finds out that the femnal e enpl oyees are bei ng harassed
in the break room in Spanish, and nost of the
supervisors are English speakers, so they may be in
the break room but don't understand what's going on.
And in those circunstances, it would seem to make
perfect sense for the enployer, in order to avoid
being charged wth sexual harassnent, to have a
English-in-the-workplace rule that applies to the
break roomand to breaks. | nean, | would see that as
very different, for exanple, to a policy that says we
allow enployees to nmke phone <calls hone during
energencies. But, oh by the way, they all have to be
in English. That, to ne, mght be nore suspect, but
the kind of rule that Conmm ssioner Gaziano is talking
about would seem to ne, quite reasonable under
certain circunstances.

MR. RUSSELL: 1'd like to thank Ms. Chavez
for clarifying that. She certainly hel ped ne out.

COW SSI ONER GAZI ANO. Sure.

MR RUSSELL: But what | would say to you
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is you're using an elephant gun to shoot a fly,
because what you could do in that circunstance,
per haps, given the facts as you ve posited them is
say, we have to have English-only in the break room
But that doesn't nean you need it on the shop line
because under your exanple, all the harassnent was
occurring in the break room so you say you have to
speak English only in the break room because that's
where we have this pervasive, overwhel mng problem
And so supervisors have to be able to nonitor it. And
I think that circunstance is posited in ny statenent
this norning, is consistent wth our existing
guidance. It's consistent with court cases that we've
identified in our guidance that say if the problemis
pervasive, sure. The question is, do you need then to
go out and say you cannot speak other than English
here because we have a problemin one particular part
of the shop.

COW SSI ONER GAZI ANO  Let ne clarify ny -
- thank you very nuch for making nmy question a little
bit nore clear. But the wevidence is that the
conpl ainant just says it's happening all the tine.
There was sonething witten in the -- and this is an
actual case, but not with the |anguage tw st. There
was sonmething witten about ne in the bathroom There
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was sonet hing on the shop -

COW SSI ONER YAKI:  I'"msorry. Wat do you
nmean it was actual case w thout the |anguage tw st?
So this was not actually -

COW SSI ONER  GAZI ANO It was a sexual
harassment claim And when sexual harassnent is
occurring, it's generally not just in the break room
or just on the shop floor, or just in the bathroons.

COW SSI ONER YAKI:  Right.

(Si mul t aneous speakers.)

COW SSI ONER  GAZI ANO. It can occur
anywhere, so if you tell enployees -

COW SSI ONER YAKI:  That would seemto -

COW SSI ONER  GAZI ANO. Let me ask the
guestion, please.

COMM SSI ONER  YAKI : Ckay. Well, | just
want to object to the hypothetical as you're giving it
ri ght now

COW SSI ONER  GAZI ANO. The enpl oyee said
there was sonmething witten about nme in the bathroom
and there was another incident on the shop floor. And
during our breaks, there was a -- now, once an
enpl oyer is on notice that soneone feels |like there is
a hostile work environnment, and there are different
incidences in different places, different tines during
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the day, aren't they in serious jeopardy if they don't
do sonething pretty conprehensive to stop it?

MR, RUSSELL: They should do what ever they
need to do to stop that sexually harassing conduct,
yes. If the only way to do it were an English-only
policy, | think the evidence woul d bear that out. But
even if an enployer presents a business necessity
justification, the plaintiff is allowed under the
statute to come forward and say there were other
equally effective alternatives that the enployer
refused to adopt. So I guess what | would advise ny
client if he said | think the way that I'm going to
deal with this pervasive sexual harassnent problem
that apparently is only being engaged in by peopl e who
speak |anguages other than English is to inpose an
English-only policy, | wuld say well, is there
anything else you' d consider? WMaybe you can nonitor
break roonms with video tape, maybe |awful, naybe not
under the particular state statute. Maybe you can
conduct an investigation and interrogate the person
who you believe is the offending individual or
individuals, and if or she refuses to respond to
guestions. You say did you say X, what does X nmean in
English? And if he refuses to answer you, of course,
could termnate themfor refusing to participate in an
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i nvestigation. So ny point is sinply that | don't

think that the reaction should autonatically be,
assum ng that hypothetical that you posited exists,
that you then institute an English-only policy as the
way to resolve it.

COW SSI ONER  GAZI ANO. I"'m sure it's not
the first thing that nost people would cone to, but -

MR, RUSSELL: It's not even -- they don't
even know what -

COW SSI ONER GAZI ANO -- the | egal
j eopardy, after you' ve been told, the first conplaint,
the legal jeopardy is great if any subsequent
i nci dents occur. So sonething pretty conprehensive
has to be done, whether it's English-only, would only
fit in one circunstance.

VICE CHAIR THERNSTROM Conmi ssi oner

Gazi ano, we need to -

COMM SSI ONER  YAKI : | just want to ask
him just follow up. I mean, am | incorrect in that
in the panoply of responses there are, indeed, a
panoply of response to this kind of conduct. That

does not necessarily result in the consequence of
inmposing an English-only rule. | believe in the
i nstance of sexual harassnent, there are a nunber of
other steps you can and should be able to take to
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respond to it, rather than sinply adopting an Engli sh-

only rule. That's why | could not understand this
reduction argunment that went toward that in that
particul ar instance, given the hypothetical you had.
Because surely, in that hypothetical there were -- the
court, or whoever, was told, instructed, or advised to
follow certain steps to respond to it?

COW SSI ONER GAZI ANO  Wthout going into
the details of that case, but ny question really is on
where the presunption should lie when an enployer
believes that is what is necessary to address the
discrimnation. And it seens to ne, the EEOCC s policy
has the wong kind of presunption.

MR RUSSELL: WMy |7?

VI CE CHAI R THERNSTROM O cour se.

MR, RUSSELL: | would just nmake the point,
if you' re talking about sexual harassnment, there's a
very anple body of case law that talks about the

enpl oyer's obligations, and when it can be held liable

and when it cannot. And it's did it know, or should
it have known, iif it's a co-worker to co-worker
harassnment situation, and if it's a supervisor, is

there an effective policy, and did they investigate,
et cetera. |If the fact is that because of a |anguage
difference that inpedes its know edge or its ability
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to investigate, | think that's part of the analysis

I think that's separate and apart from English-only.
English-only is sinply, or primarily a disparate
i npact theory of discrimnation that arises out of the

jurisprudence with Giggs v. Duke Power, that says

t hat policies which are fair in form but
discrimnatory in operation, nust be justified because
of job relatedness and consistency wth business
necessity. EECC didn't nake that stuff up. That's
just the law that we're enforcing. And not only is
that the law as stated by the Suprene Court, Congress
saw fit 20 years later to adopt it in statutory form

and the President signed it. So we're just enforcing

that | aw

VI CE CHAIR THERNSTROM  Yes, Conm ssioner
Mel endez.

COMM SSI ONER  MELENDEZ: Yes. Again, |
want to thank the panel for being here today. You

know, it's unfortunate that there's only one person
here representing the EECC. | would sure like to have
heard from the people who basically are using the EECC
for their -- the poor people that were in the
establishnent, | believe in Page, Arizona. [t would
be nice to hear their position on why the EECC is
representing them
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I  think there's a certain anount of
sensitivity, | think, in this whole issue on how we
i npl enent policies across the board. And what you
have to have considered, too, is from the foundation
of this country, language is -- there's the Native
Anericans, we wunderstand that there's a |anguage
passed by Congress in 1990 that basically enhances
| anguages as part of our culture, so to try to
separate those out, | would be in disagreenent wth
that issue on whether or not |anguage is tied to our
origin and all those different things. But let ne
al so point out that when a prohibition of |anguages in
the boarding schools back in the early parts of this
country, there's still a certain anount in Navajo, or
any of these tribes - if you try to cone back today
and try to inplenment anything that has to do wth
prohi bition of |anguages, well, you already know the
history of this country, so the only point |'m making,
there's a certain amount of sensitivity in how you
inplement -- if you put up on a wall no Navajo
allowed, for exanple, well, we know the history of
this country that said that no dogs allowed, no
Indians allowed in a restaurant, so the sensitivity
is, if you ever try to put a sign of no Navaj o all owed
in your workplace, well, you know where that's
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| eadi ng. So 1I'd just Ilike your response as to
i npl enentation, as far as sensitivity to the issue.
Does anybody want to respond to that?

MR Kl DVAN: I have a first-hand
experience with that, because |I have 25 enpl oyees, and
23 of them were Navajo. The majority of them spoke
just English, the younger people hadn't picked up on
the Navaj o | anguage. But my problem was, the ones
that wanted to further the cause of speaking Navaj o,
took up that case, that novenment in ny workplace to
the point where they would -- two Navajo enployees
that were waiting on a non-Navajo speaking custoner
woul d speak Navajo to each other, and then | ook at the
custoner and giggle or laugh. And the custonmer would
| eave ny store and never cone back. And | have that
on testinony in deposition, that they'd just nmake them
totally sick.

Anot her Navajo man, quite a traditional
man with the bun, he cane in, ordered his food, and
then he heard this terrible |anguage going on. And |
was there at the sane tinme, but | didn't know what
they were tal king about. And they were talking -- the
cook was talking in a terrible | anguage in Navaj o, and
cussing and swearing, and things with sone of the
others. And in the Navajo culture, they believe that
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if a person is preparing food and has a bad attitude
or speaks badly, that is passed through the food to
the individual that's eating it. And | was | osing
custoners right and left, and I didn't know why. They
just would I eave. And sonebody will say well, why
didn't you know? Wat's the nmatter? Well, because in
the Navajo culture, it's very, very taboo for one

Navaj o to speak badly about another Navajo person to a

white person. Vell, |I'm the white person. My
enpl oyees are not going to say bad about -- conplain
about this person talking Navajo. They won't say

anything bad to nme, and so what do they do to rectify

their problem they just |eave? They |eave ny enpl oy.

And | was |osing enployees, | was having 50 percent
turnover back six years ago. Today, in 2008, | have
zero turnover, because they all have a common

| anguage, and they're very happy with it. Al'l those
that can speak Navaj o, no problem They speak English
on the job, and they've very happy.

COW SSI ONER  MVELENDEZ: And ny second
guestion was having to do with, it alnost sounds as if
-- because in English we have all these personnel
problenms within the workplace, and it alnbst sounds
like we have to have sonebody that is there all the
tinme. And, as we know, incidents that happen in a
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wor kpl ace usual | y happen second-hand. |In other words,
sonebody will say sonebody said sonething about ne,
then it's not that, because a supervisor was there as
a nmonitor listening, and he's hoping to catch sonebody
sayi ng somet hi ng. That's not going to happen.
Usual |y what happens is sonmebody will conplain that
sonebody said sonmething about ne. So if you have a
predom nantly -- say there's all H spanic, 90 percent,
or they're all Native American, you would think that
your supervisors would be trained to pick up multiple
| anguages, and be able to know whether or not people
are being harassed in the workplace, either by second-
hand, people telling them that's happening, and that
you would actually take the disciplinary action by
whoever your |ead supervisors are, that hopefully
you'd hire sone that know both |anguages, and can
basi cally know what's happening in the workplace. So
it sounds like those -- is that part of the issue,
that you don't think that you can address the
personnel issues through --

MR KI DVAN: W did it constantly over
years, we had this difficulty, being rude. They were
just being rude, and we would talk with them neet
with them counsel with them and so forth, but it
just got really, really heated when four or five of
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t he enpl oyees deci ded they were going to just strictly
talk in another |anguage, and they were not going to
communicate wth any of the other enployees in
Engl i sh. They were just going to stay in that
| anguage, and it denvoralized the other enployees. And
they ended up wal king off the job, and I couldn't hire
any new ones because the word got around town that
hey, you don't want to be hired on at RD.'"s. You're
going to be treated rudely by these people, if you
can't speak their |anguage, if you can only speak
English. So they wouldn't come in and apply. | was
in a mess.

VI CE CHAI R THERNSTROM M. Russell, how
distinctive are the facts in that case? Wuld you say
that's an outlier?

MR RUSSELL: In the RD.'s case?

VI CE CHAI R THERNSTROM  Yes.

MR RUSSELL: | haven't reviewed the whol e
file, Madam Vice Chair. | didn't litigate the case
and | would be very unconfortable engaging on the
individuals facts of the case. | did read the

District Court and the Appellate Court decision with
respect to the enforcenent of the settlenent
agreement, but | have not read the file. So it may be
an outlier. These cases are very individual. You
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have individual charging parties filing them You
have an investigation that goes where it goes. The
evidence is going to vary case-to-case.

Il would just return to the point that,
again, EECC, it litigates two or three of these a year
out of several hundred cases. And out of 80 to 90, 000
charges that we receive, 80 to 90,000, maybe this year
100, 000, English-only charges represent a de m ninus
anmount . I"m not saying that for the people who are
filing those charges it's not a problem but this is
not sonething where there's just nountains of --
there's 15,000 ADA charges, 30,000 retaliation
charges. This is not where EECC is spending the bul k
of its tine.

COMM SSI ONER  MELENDEZ: Just one for ny
closing cooment. |t would have been nice to have one
of the Navajo four people here to testify at this
hearing, so that we could hear the perspective as to
why they used the EECC I just think it's inportant
to hear the other side of the -

VI CE CHAI R THERNSTROM Dd you make an
effort to make sure that one of the Navajo people,
i ndeed -

COW SSI ONER MELENDEZ: No, | didn't have
the tine to actually do that. | don't know who -
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VI CE CHAI R THERNSTROM | nean, because

that's an obvious contribution you could have nade,

that | would have |iked to have.

COMM SSI ONER  MELENDEZ: Il wish we would
have.

VI CE CHAI R THERNSTROM  Par don ne?

COMM SSI ONER  MELENDEZ: Il wish we would
have. I didn't know that we were going to have
individual - | thought npbstly it was organizations.

But it woul d have been nice to have that.

VICE CHAIR  THERNSTROM Comm ssi oner
Tayl or.

COW SSI ONER TAYLOR Thank you. And 1,
too, would have welcomed the involvenent of the
plaintiffs in the case. And |'m sorry they're not
her e. I'"m concerned that we're |osing sight of those
voices, and |'m pl eased that, frankly, we have witten
testinmony from both CASA and from the Legal Services
Managi ng Attorney for the D.C  Enploynent Justice
Center here to flesh out the record. And they raised
some of those points | think that would be raised by
the plaintiffs if they were here. And their broad
point, to ne, as | read their testinony, appears to be
that there is a broad effort being nmade by enpl oyers
across the country to institute these English-only
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policies as a -- and |'mreading now fromthe witten
testinony fromKerry OBrien, the Legal Program Seni or

Manager for CASA de Maryland, in terns of an anti-

immgration policy. And that strikes nme as
inconsistent with the nunbers | just heard from the
EECC, so | would -- in that respect, | would give you

back your chair in the hot seat, to explain, if you
could, what appears to be two ships passing in the
ni ght. W have witten testinony from these two
groups, and they say this is wdespread across the
country, from their perspective, at |east. And |I'm

glad their perspective is represented in the record,

but 1 just wanted to hear your thoughts as to your
nunbers, and their perspective. How do you square
t hat ?

MR, RUSSELL.: Wel |, Conmm ssioner, what |
try to do as a lawer is to reconcile conflicts. And
what | would say to you is what | read in her
testinony, and | just read it last night very quickly,
she was tal ki ng about inplenentation of policies. And
it may be as w despread as she suggests. ["'m not
saying it's not. Wat | amreferring to are charges
of discrimnation, where sonmeone who is subject to a
policy has had an adverse action, in their view, taken
against them and they have chosen to initiate the
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adm nistrative process by filing a charge with the
EECC. There could be ubiquitous policies, and still
only be several hundred charges per year.

I don't think there's a conflict between
what she's saying, and what |1'm saying. There could
be any nunber -- people choose to file or not file
charges for any nunber of reasons, so it's not -- |
don'"t want to suggest that her testinmony is
i naccur at e. | do not know. I don't think there's
necessarily a conflict between that, and what [|'m
saying with respect to charges being filed. And I'm
sorry if | gave the wong i npression.

COMM SSI ONER TAYLOR: Not at all. Yes,
ma' anf.

MS. CHAVEZ: Conm ssioner Taylor, | would
take issue with that allegation, and for those who
don't know ne well, those who do, are quite aware that
| have been very active on the inmmgration issue, and
have been very supportive of changes in inmmgration
law to allow all people to cone here legally, as well
as to support a path toward | egalization for those who
are illegally here. So | amnot at odds with CASA de
Maryl and on sonme of those issues. And | would say
that quite to the contrary, that certainly in large
sectors, which | amfamliar with, because | happen to
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sit on sonme corporate boards that enploy |arge nunbers
of foreign-born persons, that there is a frustration
on the part of nmany enployers that Congress has not
noved to, in fact, enact conprehensive inmmgration
reform because they are desperate for workers, many
of whom don't speak English, and nany of whom were
born outside the United States. So this idea that
there is this large scale nove, | don't think is
accurate. That's not to say that in many comunities
there are groups that are advocating crackdowns on
illegal immgration, and are enacting in many places
punitive neasures ained at persons whom they perceive
to be here illegally, and the effect of sonme of those
procedures is to discourage enployers from hiring
peopl e who nmay be nenbers of certain ethnic groups, or
may be foreign-born. But | just don't think that it's
accurate to suggest that there is this l|arge-scale
nove to enact English in the workplace rules in order
to drive out non-English-speaking workers. | just
don't see any evidence of that.

VI CE CHAI R THERNSTROM  Yes, M. MAl pin

MR MALPIN Can | just say a couple of
t hi ngs. One is that it's quite -- it should be
apparent to everybody that one of the reasons they
were having these problens frequently with | anguage in
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the workplace is because of the large-scale
immgration that's occurred in the l|last four years,
much of which has been non-English-speaking. So |
think that enployers are trying to make rational
responses to try to deal with the problens that those
kinds of conditions create. It's not an immgrant
kind of inpetus. | mean, enployers are in business to
make noney and survive, and they nostly tend to |ike
their workforce, those are the people they've hired
and gi ven enpl oynent to.

And | just also want to say to the EECC
here that | have attached 21 cases that have been
adjudicated on this issue, and they include quotes
fromcourt after court, after court, up to the Grcuit
Court level, that basically say the EEOC s idea that

| anguage is closely associated with national origin,

it's just wong. It's flatly wong. And 1'd like to
ask the EECC that if they accept -- if we accept that
proposition, why is it that they would - | nean, as

far as |I'm concerned, if an enployer chose to have
Spani sh as the | anguage of the workplace, that should
be their right to do that, because that's the |anguage
that they understand, and they need to supervise. Wy
is that not a national origin discrimnation case as
far as EECC is concerned, but if they choose English,
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it is?

VI CE CHAI R THERNSTROM M. Russell, do
you want to answer that? O Conmm ssioner Yaki also
has a question, but would you like to answer that?

MR. RUSSELL: | said earlier, it goes to
the same -- I'm not saying that you wouldn't. I
understand that EEOC issued in the late 1970s and
1980s a guideline for English-only. They have not --
we have not seen fit to issue a later guideline that
says and also fill in the blank only, including
Spani sh-only, Chinese-only, French-only, Gernan-only.
But wunder the Title WVII analysis, if you had a
di sparate inpact based on a Spanish-only policy, and
there were no business justification for it under the
standards that have been enunciated in the statute,
and by the courts, then there would be, assumng a
charge was filed. But as far as | know -

VI CE CHAI R THERNSTROM  No char ges.

MR RUSSELL: -- there may be charges, but

maybe they were neritless.

VICE CHAIR THERNSTROM Yes. But you
don't know.

MR, RUSSELL.: Maybe t hey wer e
adm nistratively closed. | just don't know the case.

MR MALPI N W do have a case -- there
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have been a nunber of people, and | have a file on
this, who have filed conplaints with EEOCC, or asked
the EECC where they have been discrimnated against
because they spoke English alone in the workplace.
The EECC s typical response is to issue them a right
to sue letter, and then they go away. They never do
an investigation, never followup and pursue those
cases like they do with conplaints against English-on-
t he-job policies.

MR,  RUSSELL: Madam Vice Chair, my |
speak?

VI CE CHAI R THERNSTROM Absol utel y. And
then M. R ordan wants to speak, as well. Go ahead.

MR, RUSSELL: EEQC issues right to sue
letters in the overwhelmng mpjority of cases. I
di spute, absent specific evidence, that we have failed
to investigate charges filed by a charging party. The
investigators take each charge seriously. They
investigate it based on conpeting priorities under the
statutes and the guidelines that EECC has issued, and
in conjunction with discussions with their supervisor,
and maybe a regional attorney, decide whether to
pursue that investigation forward because they believe
there's reasonable cause to believe discrimnation
occurred, or to issue, in effect, a no-cause finding,
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and to allow the person to go have their rights in
court. Again, 80 to 90,000 charges a year. |If there
have been -- let's assune that all 200, which is a
slight overstatenent of the charges were non-English-
only, they were effectively reversed, English-only
di scrimnation cases, that would still be less than
about two-tenths of 1 percent of the charge vol une.
I"'m not sure that can reasonably be construed as
wi despread charges that are being ignored by the EECC.

VICE CHAIR THERNSTROM Yes. This is
extrenmely useful, of course. M. R ordan.

MR. RIORDAN. Just a couple of things. |
think I was asked to cone here to give sone insight
into how you handle a lawsuit, or when this cones up,
how a conpany deals with it. And, unfortunately, |
was in a situation, | had to defend a policy that |
had sonmething to do with putting into place.

W were asked to counsel the client when
these problens arose, and we did the research. And at
that time, there was the -- it was a Nnth Grcuit
case that held that the EEQC guidelines were invalid.
Now, we advised the client at that tinme that that
wasn't a final decision, that it wasn't binding in our
jurisdiction, and we talked about the practicalities
of going forward. | can assure this panel that there
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was no gl obal issue that was discussed at that tine
about anti-inmmgration or any such thing. W had a
very diverse enploynent group, and it was sinply an
attenpt on managenent's part to deal with what was
perceived to be an extrenely serious problemin its
wor kpl ace.

| would agree with Ms. Chavez that there
should be a pretty high level of proof, if you wll,
or burden before nanagenent's prerogatives are taken
away. And |I'm not sure that the current regulations
and the enforcenment efforts of the EEOC give enough
weight to that.

The other thing is from a |litigation
standpoint, | think the burden of proof that is now
shifted to the enployer proving a business necessity
is sonething that gives the EEOCC too heavy a hammrer in
its enforcenent.

In fact, |'m surprised. Qur client was
sued by the EEOCC. This was not an individual case, so
we were one of one or two a year where the EECC cane
after ny client for having this policy. In
retrospect, | know we were chagrined a couple of tines
that the EEOCC put out press rel eases about our case
and the press rel eases may not have been exactly what
the EECC had told the press, but they were factually
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incorrect in a nunber of respects.

And in a second, for exanple, when the
notion to dismss was deni ed, which was basically just
saying the EECC had drafted a conplaint that satisfied
the mninmum pleading requirenents, and that this
District Court Judge held that the EEQCC standards were
valid, the conplaint or the case could go forward, the
EECC put out a press release, | don't know exactly
what it was to be honest with you, but the press
report of that notion to dismss resolution was, in
effect, saying that the EECC won, and that our client
had been shown to have been discrimnating by English-
only policy.

So | think | agree that each case is very,
very fact intensive, but | think the burdens that
these regulations put on enployers to prove their
case, rather than having the EECC prove that there was
no busi ness necessity is an unfair burden.

VICE CHAIR THERNSTROM | want to turn to
Conmi ssi oner Yaki .

COW SSI ONER YAKI:  Thank you very nmnuch,
Madam Chai r.

M/ concern about this briefing hasn't gone
away. | want to say that | appreciate, and thank all
of you for comng here, and giving us your insight.
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But | think that what, to nme, becones nore and nore
clear is that there's a severe deficiency in this
briefing. And | guess to go on to the netaphor
started by ny coll eague, Conm ssioner Gazi ano, we nay
be maki ng nountains out of nolehills, and not seeing
the real nountains of issues that we really need to
take a look at. And | think that it bears stressing
about the small percentage that these clains conprise
of the entire EEOC docket, how many of them actually
do get dism ssed, how many of them actually go to a
full suit.

Now, does that dimnish anything that M.
Ki dman has to say? O course not. And we're not here
to pass judgnment or way or another. Certainly, his
story is very conpelling, but as Conm ssioner Ml endez
said, there are always tw sides to the story.
Nevert hel ess, certainly, | think people can synpathize
with sonme of the issues faced by M. Kidnman.

But the concern | have is that it's one
thing -- and maybe we sort of danced around it, but
it's clear, at least from what | understand, is that
the vast mgjority, if not, indeed, the overwhel mng
majority of cases that are brought forward, or that
are filed deal w th Spanish-speaking clai mants, nunber
one.
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Nunber two, that when we deal with this

issue, we haven't really certainly dug around to see
sort of is -- 1 asked off-line, M. Russell, if
there's any correlation between where these clains
cone from and geography, just for ny own curiosity.
The reason | ask these questions is because - and this

is sonething where |I'm very synpathetic with what M.

Chavez has said - and that is, how this issue gets
conflated with the whole anti-immgrant, | don't want
to say novenent, but nood that some -- novenent, or

activities, or organizations that are conducted around
this country. And we |ook at Arizona, Texas, and
other parts -- well, two young Latino nmen were junped
and beaten rather severely in New York just over the
past, | think last nonth, by folks who identified
thensel ves with an anti-inmgrant type of group.

And here we are talking about an issue
that at least so far, unless we have better materials
in which to deal wth, |I'm afraid that we are
statistically inconpetent to propound upon after this
type of briefing, because we don't know, we really
don't know what we really do need to ook at in terns
of what these cases really nean, how they really
i npact enpl oyers.

I mean, for nme, one question | have is,
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maybe the nunber of cases is actually too |ow And
why is it too |ow? Is it because enployers are
intimdating | ow-wage Spani sh-speaki ng workers who are
in those sort of jobs. You just don't know these
ki nds of things. I"'m not going to say that as
happening, but | wll say that it is sonething that
certainly should be part of any analysis that goes on
into the input of what we come out here to take a | ook
at, because we have one or two outputs here with M.
Kidman and M. Riordan, but we don't have as many --
much know edge on the input side about what's com ng
in, why is it coming in, what's not comng in. And
maybe in the case of CASA and EJC, they have nore
specific know edge of people who are afraid to cone
forward and avail thenselves of the system because of
worries about their immgrant status, or the inmm grant
status of their famlies, what have you.

So | just want to say that | appreciate
everything that you have said, certainly everything
that you say, you speak to from your own experience,
and we can't argue with that. But there are other
nmeasures out there with regard to this type of a
briefing that really need to conme to the floor in
order for us to have any real conpetence to opine,
find facts, and find principles upon which to go
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further on.

And that goes back to ny initial point,
which is we need to do sonething. W need to change
sonething, and | don't know what it is, to bring
people into the Conm ssion who, for reasons that |
don't know, and |I'm not going to speculate, are no
longer coming in to talk about these issues. Because,
normally, this is a kind of thing that you would
expect groups |ike MALDF and others to cone forward
and tal k about, because they have a |ot of experience
on this, as well.

That's really all | have to say, and |
have to say, | apologize, but | have a neeting back on

the west coast | have to go to, so | have to | eave.

VICE CHAIR THERNSTROM Hold on one
second. Let nme just ask you a question. s it ny
correct understanding that you -- two things. One is

that you' ve asked for a great deal of case data from
the -- are you going to get -- your very legitimte
request, are we going to get sonme of the information
that you would like to see? And the second thing is,
Conmm ssioner Yaki, | nean, | don't think I am I|ess
concerned than you are with a bal ance on these panel s.

COW SSIONER YAKI: | didn't inply -

VI CE CHAI R THERNSTROM | know you didn't,
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but I think we need sone help from you on this,
because this is -- | agree, this is amul not to have
the people -- not to have a really bal anced group, and

not to have had the people who we expect would show
up.

COW SSI ONER  YAKI : Madam Chair, | would
say that we should devote the rest of the time wth
t hese fol ks. That's a conversation we should have.
But | just wanted to say, unfortunately, because |
have to catch an earlier flight than | normally woul d,
because | have a business neeting back on the west
coast, | wuld ask that if we can have this
di scussion, we have it at the next neeting, not -

VI CE CHAI R THERNSTROM Not this
af t ernoon. Ckay. That's fine with nme, if the other
Comm ssioners would go along. Just on the first
guestion, are we at your request -- is it your
understanding that we are going to get sone data that
woul d be hel pful ?

COMM SSI ONER GAZI ANO. I think we've
al ready asked the Conm ssion. The Comm ssion has
al ready given us sone data, and they're going to give
us nore. |Is that not correct?

STAFF DI RECTOR DANNENFELSER: W have
gotten sone data, and | believe that M. Russell is
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going to try to have sone additional data. 1Is that -

MR, RUSSELL: Well, | don't know where you
are in terns of the paper flow ng through your system
to get to you. | know that | sent you a statenent,
and the statenent has a little data.

VI CE CHAIR THERNSTROM Right. But are we
expecting nore?

MR, RUSSELL: | sent you sone statistical
data a few days | ater.

COW SSI ONER YAKI: | would say that there
are a couple of questions that we asked about wth
regard to the nunber of clains filed, how nmany were
di sm ssed, sustained, what have you. But, again,
there's some questions for which they sinply will not
be able to answer, which goes to ny point of what's
not going into the system and why is it not? You can
answer what percentage of these are in ternms of the
total clainms that EECC receives. W can go into that
ki nd of percentage breakdown. And if you could do
that, that would be great, but | am concerned as nuch
about maybe why and where are these conpl aints com ng
from as well as what conplaints may or may not
actually be comng in. And those can only be answered
by people who work with a | ot of these organizations,
or individuals who may be concerned that filing a
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conplaint would lead to retaliation, things |ike that
that we can't speculate on. And | would be loathe to
specul ate, is or is not actually occurring.

VICE CHAIR THERNSTROM Vell, there is
precedent, plenty of precedent for having additional
material inserted into the record. And | would
certainly wel cone that from you

COM SSI ONER  YAKI : I will ask. But ,
again, the -- | wll ask that of groups that, like I
said, have not been here as nuch as they used to. So
I do not know if they wll be as responsive, for
what ever reason. | nean, that's sort of the conundrum
that we're in, that we need to discuss off-line,
rather than take away tine from these people who have
taken their tinme and energy to appear here.

VI CE CHAIR THERNSTROM  All right. Well,
I"mvery sorry you're not going to be -

COW SSIONER YAKI: | really -- | actually
believe | actually ate at your place.

MR. KIDVAN: | hope it was pleasurable.

COW SSI ONER YAKI:  Ch, it was very good
I did -- well, "Il tell about it later, but |'m
pretty sure when you ment i oned bacon chili
cheeseburger, | was |ike, yes. And | renenber
thinking I didn't want to go -- I was in Page. I
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didn't want to go one of the chains. | deliberately
wanted to find sonething that -

MR KIDVAN. W're the only other ones,
yes.

COW SSI ONER YAKI:  So is the -- what does
the D stand for?

MR KIDVAN. It was a former partner.

COW SSI ONER YAKI :  Ckay.

MR Kl DVAN: H s name was Dean, Richard
and Dean.

COW SSI ONER YAKI:  Cot it.

VICE CHAIR THERNSTROM Vell, 1'm very
sorry you're not going to be here for the business
neeting, as | said.

COW SSI ONER GAZI ANO: Madam Chai r ?

VI CE CHAI R THERNSTROM  Yes.

COW SSI ONER GAZI ANO Do we have tine for
me to ask another question, or do we need to dismss
t he panel ?

ADJOURN

VI CE CHAIR THERNSTROM | think we need to
di sm ss the panel, because we've got a peculiar -- and
thank the panelists very nuch. W' ve got a peculiar
schedule, in which we need to accommodate the Chair.
W need to have a very partial business neeting, a
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personnel nmatter, and then we're going to stand for
unch, and then we're going to cone back for our
regul ar neeting.

So let's take a five-mnute break, and
pl ease, Conm ssioners, please cone back.

(Whereupon, the above-entitled matter went

off the record at 12:03 p.m)
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