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PROCEEDTINGS

(9:41 a.m.)

VICE CHAIRPERSON THERNSTROM: Calling
the meeting to order. For the record, we are the
Commission's headquarters at 624 Ninth Street.

Three commissioners are not present in
this room. The Chair, Gerald Reynolds, cannot be
with us at all. Commissioners Yaki and Kirsanow are
with us, by phone.

And the first item on the agenda is the
approval of the agenda. Can I get a motion to
approve that agenda?

I. Approval of Agenda

COMMISSIONER BRACERAS: So moved.

VICE CHAIRPERSON THERNSTROM: And a
second?

COMMISSIONER KIRSANOW: Second. I'm
Kirsanow, by the way.

VICE CHAIRPERSON THERNSTROM: Right. I
need a motion to amend the agenda. I think you all
have the motions in front of you to remove the item
labeled Length of SAC Terms.

COMMISSIONER YAKI: I'll so move.

VICE CHAIRPERSON THERNSTROM: Does

everybody have that motion so they know what they're
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voting on? Okay.
And I need a second on that.
COMMISSIONER KIRSANOW: Second that.

VICE CHAIRPERSON THERNSTROM: All in

favor?

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Anybody
opposed?

(No response)

VICE CHAIRPERSON THERNSTROM: So
ordered.

II. Approval of Minutes of October 31, 2005 Meeting

VICE CHAIRPERSON THERNSTROM: Second
item on the agenda: Minutes of October 31.

Can I have a motion?

COMMISSIONER MELENDEZ : So moved.

COMMISSIONER BRACERAS: I have a
qguestion.

VICE CHAIRPERSON THERNSTROM: Yes.
Okay, I need a second before we have a discussion.
Second, and approval of the minutes for October 31.

COMMISSIONER TAYLOR: Second.

VICE CHAIRPERSON THERNSTROM:
Commissioner Taylor has just seconded it.

Okay, yes, discussion, Commissioner
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Braceras.

COMMISSIONER BRACERAS: It's a small
point. But the minutes describe it as the monthly
meeting of the U.S. Commission on Civil Rights. I
just wasn't sure if that is an accurate way to
describe it, since it was - was it a continuation or
a separate meeting?

I just don't think it's clear for the
record what that was. Because we met on October 7th,
right?

COMMISSIONER YAKI: Yes, that struck me
as rather odd, too.

COMMISSIONER BRACERAS: So can we change
that to be more accurate?

STAFF DIRECTOR MARCUS: It was a full
meeting as opposed to a continuation. But I think
Commissioner Braceras is correct that it was not a
monthly meeting, and it would be appropriate I think
to delete the word, monthly.

COMMISSIONER BRACERAS: That's fine. I
just think it would clarify for anybody who happens
to be perusing the minutes of the U.S. Commission on
Civil Rights.

VICE CHAIRPERSON THERNSTROM: All right,

we will amend it. Do we need a vote on taking that
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one word out? We do not, I assume.

STAFF DIRECTOR MARCUS: It would be
deemed a friendly amendment to the motion.

VICE CHAIRPERSON THERNSTROM: A friendly
amendment to the motion that that one word is taken
out, and can we have a vote therefore, approval of
the minutes? All those in favor, say aye.

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Anybody
opposed?

(No response)

ITI. Announcements

VICE CHAIRPERSON THERNSTROM: No.

Okay, a bunch of announcements before we
get to our briefing.

The first involves the National American
Indian and Alaska Native Heritage Month which is
November, this month, dedicated to recognizing the
inter-tribal cultures, the events and lifeways, the
designs and achievements of American Indians and
Alaska Natives.

The U.S. Commission on Civil Rights has
marked this observation since 1976, and on behalf of
the Commission I encourage all Americans to celebrate

National Indian and Alaska Native Heritage Month with
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appropriate programs and activities.

Second announcement: Korematsu
Petition, and Japanese-American internment
reparations.

November also marks the 22nd anniversary
of Fred Korematsu, Min Yasui, and Gordon
Hirabayashi's petition to overturn their World War II
convictions for violating curfew and evacuation
orders directed at Americans of Japanese descent.

It is also the 16th anniversary of the
signing by then-President George H.W. Bush of a law
requiring the payment of $20,000 to each surviving
Japanese American internee.

Third announcement, the 30th anniversary
of Individuals With Disabilities and Education Act,
which November 29th, marks the 30th anniversary of
IDA, which mandates the provision of a free,
appropriate, public education for students with
disabilities, as well as some level of federal
funding to ensure that such children are able to
reach their full potential.

And last announcement, I'd like to
announce that George Harbison, the director of human
resources and the former chief of the budget and

finance commission at the Commission, is retiring
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after 34 years of federal service.

George's last day at the Commission is
today, and behalf of the Commission, I wish George
all the best in retirement.

And from here we do move onto the
Commission briefing on campus anti-Semitism.

IV. Commission Briefing: Campus Anti-Semitism

On behalf of the Commission on Civil
Rights, I welcome everyone to this briefing. The
Commission frequently arranges such public briefings,
with presentations from experts outside the Agency in
order to inform itself and the nation of issues
related to civil rights, and this is certainly an
important one.

I am delighted to see you here, those of
you who have come as experts. This briefing will
examine allegations of a pattern of harassment and
intimidation of Jewish students at institutions of
higher education.

In addition, I believe sgpeakers will
discuss the steps that universities have taken to
ensure that their students are able to receive an
education in a nondiscriminatory environment.

So we are pleased to welcome three

experts on various aspects of anti-Semitism. I will
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introduce all three, and call on you in the order in
which you have been introduced.

First, Gary Tobin, who is president of
the Institute for Jewish and Community Research,
director of the Leonard and Madalyn Abramson program
in Jewish policy research at the University of
Judaism in Los Angeles.

Dr. Tobin earned his Ph.D. in city and
regional planning from the University of California
Berkeley. He was the director of the Maurice and
Marilyn Cohen Center for Modern Jewish Studies at
Brandeis University for 14 years.

He is the editor of two volumes: What
Happened to the Urban Crisis? And Divided
Neighborhoods.

He has been a consultant in planning
demography and philanthropy with synagogues, Jewish
community centers, foundations and other nonprofits.

His books include Jewish Perceptions of
Anti-Semitism, Rabbis Talk about Intermarriage, and
Opening the Gates: How Proactive Conversion Can
Revitalize the Jewish Community.

His latest work is entitled, the Uncivil
University.

And I very much welcome him. But first
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I will introduce the other two, and then we will get
to you, Dr. Tobin.

Susan Tuchman served as director of the
Center for Law and Justice at the Zionist
Organization of America since 2003.

She graduated magna cum laude from
Brandeis University; received her law degree from
Boston University School of Law. Following a
clerkship at the Superior Court of the Commonwealth
of Massachusetts, Ms. Tuchman because a litigator at
the Boston firm of Hinckley, Allen & Snyder.

She was the first woman partner in the
litigation department. Ms. Tuchman has a general and
varied commercial litigation practice, and has also
handled several civil rights and constitutional
cases.

Sarah Stern is the director of the
Office of Governmental and Public Affairs at the
American Jewish Congress. She recently authored a
chapter on college campuses in a book edited by Frank
Gaffney entitled, War Footing: Ten Steps America
Must Take to Survive and Prevail.

She, along with the American Jewish
Congress, has been a moving force behind H.R. 609, a

legislative amendment to amend Title VI of the Higher
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Education Act.

Prior to her current position she had
been director of the Washington office of the Zionist
Organization of America.

Graduated summa cum laude from Boston
University, and has a law degree from - well, has
higher degrees from Columbia University and Catholic
University of America.

She has frequently published in
newspapers and journals, and is the author of a
recently released novel, Cherished Illusions.

Well, we've got three great experts. I
hope, I anticipate, we're going to have a very
interesting discussion this morning.

So I welcome all three of you, and
again, we will start with Dr. Tobin, and you each
have 10 minutes in which to talk. That may seem like
a frustratingly short time, but we will have plenty
of time for guestions and answers, so that any points
you are dying to make and can't make in your 10
minutes, you need to find a way of including them in
whatever questions - in your answer to whatever
guestion is asked.

So Dr. Tobin, let us start with you.

DR. TOBIN: Good morning.
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I'd like to set the context for my
testimony, which is from the work that we have been
doing for the last four years on anti-Israelism and
anti-Semitism in America's educational system.

There are a number of volumes which are
going to be released over the next year, the first
which I'm glad to say is no longer an unfinished
work, but is entitled, The Uncivil University, which
I would like to submit as part of my remarks.

Anti-Semitism and anti-Israelism we
found on campuses throughout the United States.

There are some analysts who contend that this problem
can be found on a few isolated campuses in this
country. We did not find that in our four years of
research.

We found examples on hundreds of
campuses, and had we had the time, I suspect we would
find examples on hundreds more campuses; that anti-
Semitism and anti-Israelism are systemic ideologies
of higher education that have found their expression
in the classroom and outside the classroom, producing
what we consider to be an environment of intimidation
and harassment for Jewish students.

Not only did we interview Jewish

students, we also examined campus media, pamphlets,
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flyers. We had some number of researchers who were
participant observers on some number of campuses, and
found a systemic pattern.

I want to say at the outset that we talk
about anti-Israelism as well, because much of the
anti-Semitic rhetoric and behavior on campus comes
under the radar screen as part of the debate about
the Middle East. And what's happened on campuses is
that the traditional language and stereotypes used by
anti-Semites have become incorporated into what has
become a very uncivil discussion on campus, what we
believe violates the norms and values of campuses
which are to promote racial and ethnic and religious
diversity and understanding.

And what's most troublesome about this
trend on campuses is that it represents a terrible
violation of academic freedom and academic
responsibility, and freedom of speech being abused in
the name of open discussion.

In 2002, 300 college presidents, college
and university presidents, signed a statement that
said the following: We are concerned that recent
examples of classroom and on-campus debate have
crossed the line into intimidation and hatred,

neither of which have any place on university
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campuses. In the past few months students who are
Jewish or supporters of Israel's right to exist have
received death threats and threats of violence.
Property connected to Jewish organizations has been
defaced or destroyed. Posters and websites
displaying libelous information or images have been
widely circulated creating an atmosphere of
intimidation.

It is unfortunate that more college and
university presidents did not sign this statement,
and we can talk about that later, why they didn't.

The anti-Semitic images and language,
both inside and outside the classroom, include the
most terrible charges that have been used against
Jews over the centuries.

Among them, you will see posters on
campus that include pictures of Palestinian babies as
canned meat used by Jews for their ritual purposes.

Now it's important to remember that
these posters and images are placed on student union
facilities, or in dorms, that are part and parcel of
the university community, and should be part of
university oversight, but in the name of free speech,
these anti-Semitic images are portrayed.

We have students who are experiencing
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Holocaust deniers in the classroom, that the
Holocaust did not occur, and if it did occur, it
really didn't occur to the extent it did.

And by the way, part of this distortion
of history is that the Holocaust does not belong to
the Jews anyway, because the real Holocaust is being
perpetrated against the Palestinians every day.

Therefore the Holocaust is a Palestinian
legacy, and not a Jewish experience at all.

Part of what we found is the distortion
of history. This is particularly problematic in
institutions that are supposed to be supporting
unbiased scholarship, quality scholarship, and
presentations in the classroom that encourage open
discussion.

The distortions of history are used to
qguash those discussions, and intimidate Jewish
students.

We have students who are told that if
they wish to raise different views that they are to
leave the classroom, or in some course descriptions
it says that people who do not agree with the point
of view of the professor should not take the class at
all.

Nothing could be more antithetical to
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what the university is supposed to be about.

We also note in our volume that colleges
and universities are part of the public trust, which
is why it is wvital that sessions such as these be
held.

State and federal governments are the
single largest contributors to higher education, to
the tune of over $160 billion a year.

We contend in this volume that there is
no such thing as a truly private university.
Universities were created as part of the public trust
to help create moral citizens; provide a moral good;
to increase the knowledge of society.

And the partnership between the public
sector and colleges and universities rests upon those
principles.

To utilize public monies and endorse
through omission or commission the violation of
Jewish students' rights on campus seems to be an
abuse of the public trust.

Many colleges and universities are
afraid at administrative and faculty levels, and also
trustees, to deal with the issue of anti-Semitism and
anti-Israelism on college campus, because they are

afraid of going down the slippery slope of violating
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academic freedom and freedom of speech.

We contend in our volume that academic
freedom has always involved academic responsibility,
which includes appropriate peer review; the pursuit
of honest scholarship; and teaching in a way that
does not intimidate students.

Academic freedom is used as a threat. I
assume that yellow light means the same thing it does
in traffic, which is, I'm to begin going very fast.

VICE CHATIRPERSON THERNSTROM: You seem
to have a minute and a half left.

DR. TOBIN: All right. I'm supposed to
accelerate now, right?

VICE CHAIRPERSON THERNSTROM:

Accelerate, but as I said before, I invite you to in
effect add to your remarks in the question and answer
period.

DR. TOBIN: I know this from my son,
because when he's driving with me he's learned that
red light means stop, green light means go, and
yellow light means go very fast.

VICE CHAIRPERSON THERNSTROM: Go very
fast. Dr. Tobin, go very fast.

DR. TOBIN: 1I'll go very fast.

We recommend a variety of approaches to
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dealing with this issue. I assume others on this
panel will discuss Title VI funding. Currently there
are issues relating to oversight of Middle East
studies programs. And establishing an appropriate
oversight committee, which is essential since many of
these departments, as some university presidents have
noted, are not only noted, or can be cited for their
propaganda, but also for their low quality
scholarship.

We do encourage Jewish students to begin
filing complaints, which takes a great act of
courage, given the level of intimidation and
harassment on campus.

It may be appropriate for other
congressional oversight committees to be established,
for the monies that are coming from the Congress in
support of a wide array of academic programs; if
colleges and universities cannot handle this issue by
themselves.

We are also encouraging donors to make
colleges and universities more accountable for the
tens of millions of dollars of gifts they get every
yvear. And all stakeholders, including
administrators, and especially provosts, presidents

and others who have positions of authority in the
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university to assert their moral leadership and come

and condemn anti-Israelism and anti-Semitism on

campus for what it is, a pernicious prejudice that

has no place in higher education.

the clock.

Thank you.

VICE CHAIRPERSON THERNSTROM: You beat

That wasn't what you were supposed to do.

And now, onto Ms. Tuchman.

MS. TUCHMAN: Thank you. On behalf of

the ZOA, thank you so much for holding this briefing

and for giving us the opportunity to participate.

Anti-Semitism, hatred toward Jews, has

been increasing in frequency and severity, and the

roots of the problem run deep.

This is the assessment of our own

government in a report on global anti-Semitism that

was issued in January of 2005.

The State Department recognized that

when we talk about anti-Semitism, we're not just

talking about Jews being threatened, assaulted,

subjected to name calling and slurs. Certain forms

of anti-Israel sentiment are also an expression of

anti-Semitism.

When Israel is demonized, when its

leaders are vilified by comparing them to Nazi
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leaders, by using Nazi symbols to caricature themn,
that, according to the State Department, indicates a
bias toward anti-Semitism.

It would be unfair and wrong to say that
all criticism of Israel and the Israeli government is
anti-Semitic. The policies and practices of the
state of Israel, like any other country, can and
should be open to legitimate criticism, and rigorous
scrutiny.

But when Israel alone is singled o u8t
and condemned, when the criticism uses anti-Jewish
images and caricatures to attack Israel and its
policies, and when the criticism is factually
inaccurate or lacks any semblance of balance; then
the criticism indicates a subtle expression of anti-
Semitism.

However broadly the concept is defined,
there is no gquestion that hatred expressed toward
Jews causes pain, discomfort and fear, and this is
certainly true on our college campuses, where
unfortunately anti-Semitism is a growing problem.

In my written statement to the
Commission I provided examples of the kind of
harassment and intimidation that Jewish students have

been subjected to. For example, in 2003, swastikas
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were spray painted on Jewish-affiliated buildings at
Rutgers University in New Jersey.

Jewish students have been harassed,
physically intimidated, and assaulted at the
University of Indiana at Bloomington in 2004 and
2005.

And there has been a pattern of anti-
Semitism at the University of California at Irvine
since at least 2002.

In 2003, at U.C. Irvine, a Holocaust
Memorial was destroyed. During the same time period,
when Jewish students were holding a candlelight wvigil
to commemorate the Holocaust, a swastika was found
after the vigil carved into one of the tables nearby.

Anti-Semitic speakers have routinely
been invited to the U.C. Irvine campus, inciting
students there to hate Jews.

I have described in detail some of the
hateful speech on that campus in my written statement
to the Commission.

Often these hateful speeches have been
delivered from a lectern bearing the U.S. Irvine
emblem, suggesting that the speeches bear the
imprimatur of the university.

One Jewish student at U.C. Irvine who
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was frightened by what she was seeing and hearing on
campus wrote a heartfelt letter to the chancellor of
the university and other administrators. This is
back in April of 2002, and I'd like to read an
excerpt from her letter.

Not only do I feel scared to walk around
proudly as a Jewish person on the U.C. Irvine campus,
I am terrified for anyone to find out.

Today I felt threatened that if students
knew that I am Jewish and that I support a Jewish
state, I would be attacked physically. It is my
right to walk around this campus and not fear other
students and hear condemnation from them. It is my
fright for my government to protect me from harm from
others. It is my right as a citizen who pays tuition
and taxes to be protected from such harm.

You may claim the First Amendment. I
claim the right to be safe and secure. You cannot
use the First Amendment as an argument against my
safety.

This was written three years ago. This
student never even received a response to her letter
from the chancellor to whom she wrote it.

One administrator who did respond

reacted in a telling way. He suggested that this
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student visit the counseling center on campus to help
her work through her feelings.

To me this response epitomizes the
problem at U.C. Irvine, and may well be a sign of
what is happening elsewhere. The university
administration has not viewed the harassment and
intimidation of Jewish students as a problem that it
has the responsibility to address.

It is the Jewish students who have a
problem, and they had just better learn to deal with
it.

Tolerating hate speech is wrong. It
sends a message to the perpetrators that they can get
away with it. A lesson they will take with them when
they leave college and go out into the world.

Tolerating anti-Semitic speech hurts and
marginalizes Jewish students beyond the effect of the
hateful speech itself. Jewish students perceive the
university as taking sides by not taking action. And
they are left on their own to deal with the problem.

Tolerating anti-Semitic speech is also
antithetical to the goals and values of the
university. These goals and values include not only
encouraging open debate and the rigorous exchange of

ideas. Presumably a university's values and goals
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also include encouraging respect, tolerance, and an
appreciation of our individual differences.

When hate speech is not confronted head
on, slurs and name-calling can escalate into
violence, and that is what happened at U.C. Irvine.
In addition to the destruction and defacement of
property in 2003, there were several instances of
outright violence in 2004, which I have described to
the Commission in my written statement.

For one victim, the experience made him
afraid to wear anything that identified him as a Jew
ever again on campus.

The other victim ultimately decided that
he could no longer tolerate the environment at U.C.
Irvine. He left the university to study elsewhere.
And he's not the only one.

At least one other Jewish student at
U.C. Irvine left there because of the hostility and
transferred to another university.

Colleges and universities that receive
funding from the U.S. Department of Education have a
legal obligation to ensure that their programs and
activities are free from harassment, intimidation and
discrimination on the basis of race, color and

national origin.
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The law is Title VI of the federal Civil
Rights Act of 1964. The Office of Civil Rights in
the Department of Education is responsible for
ensuring that colleges and universities comply with
the law.

In October, 2004, the ZOA filed a
complaint with the Office for Civil Rights under
Title VI on behalf of Jewish students at U.C. Irvine.

The complaint alleges a pattern of harassment,
intimidation and discrimination about which the
university was aware but did not take steps to
correct.

After revealing the allegations of the
ZOA's complaint, the Office for Civil Rights
determined that an investigation was warranted, and
that investigation is underway.

It is my understanding that this is the
first complaint of anti-Semitism that the Office of
Civil Rights has agreed to investigate under this
law.

I cannot stress enough to the Commission
that the complaint does not seek to suppress or
restrict offensive and bigoted speech. The ZOA, and
the students on whose behalf the complaint was filed,

recognize and fully support the protections afforded
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to speech and expressive conduct under the First
Amendment.

But colleges and universities have a
clear obligation under Title VI to provide an
educational environment that is comfortable and
conducive to learning.

They also have an ethical and moral
obligation to act as leaders, and promote the values
of respect, tolerance, and inclusiveness on campus.

They should be educating students that
with freedom of speech and other freedoms that are
afforded to them in this country comes
responsibility.

I thank the Commission for itself
assuming a leadership role and taking on this issue.

Respectfully, I'd like to suggest some
other steps that the Commission might consider
taking.

First, the Commission could issue its
own report acknowledging that anti-Semitism is a
serious problem on our college campuses. Like the
State Department's report, a report from the
Commission that recognizes the many facets of anti-
Semitism would help in educating the public that

anti-Semitism can sometimes be expressed in more
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subtle but no less damaging ways than name calling,
threats, and physical attacks on people and property.

It would also be valuable for the report
to urge colleges and universities to speak out and
condemn hateful speech and conduct before it
escalates into violence.

Second, the Commission could obtain
input from experts who develop remedies for
preventing and combating anti-Semitism. Colleges and
universities need specific tools for preventing and
responding to bigotry, and strategies for building
respect, tolerance and an increasing appreciation of
our individual differences.

Finally, I would ask that the Commission
void its concern about anti-Semitism in all its
facets to the Office for Civil Rights, and urge that
office to conduct a complete and thorough
investigation of the complaints against U.S. Irvine.

The case focuses on one university, but
the problem of anti-Semitism exists elsewhere. And
the case therefore has far-reaching implications for
colleges and universities across the country.

On behalf of the ZOA, I thank you again
for the opportunity to participate in the briefing.

And thank you so much for focusing your attention on
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this important issue.

VICE CHAIRPERSON THERNSTROM: Thank you
very much, and we move on to Sarah Stern.

MS. STERN: Thank you.

First of all, I'd like to thank Ken
Marcus and the U.S. Commission on Civil Rights for
the opportunity to present at today's briefing.

Natan Sharansky, former prisoner of
conscience of the Soviet Union and Minister of
Diaspora Affairs for the Israeli government, has
referred to the American college campuses as islands
of anti-Semitism, and has expressed the fear that,
qguote, "the next generation of Americans are become
the new Jews of silence, because of the atmosphere of
fair hatred and intimidation on American college
campuses."

Said Sharansky, on the college campus
Israel is epitomized as the epicenter of everything
that is hateful in the universe. From San Francisco
State, U.S. Irvine, U.S. Santa Cruz, and Berkeley on
the West, to Columbia and Harvard on the East, to
virtually hundreds and hundreds of examples in
between, excessive fascination with Israel and the
tendency to hold it up to disproportionate scrutiny

has spilled over into attitudes and acts of hatred
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and anti-Semitism on the college campus towards
individual Jewish students.

Irrespective of the fact that in the
darker region of the Sudan Moslems are systematically
killing Moslems with more black pigment in their
skin, and women who have been raped in Saudi Arabia
are routinely killed in honor killings, the single
human rights issue that takes up the academy's major
focus is the Israeli-Palestinian dispute.

Because of time constraints I will limit
my remarks to some of the more flagrant examples.

May 7, 2002, San Francisco State
University, 400 Jewish students held an Israeli-
Palestinian, quote, sit-in for peace in the Middle
East, hoping to engage the pro-Palestinian students
on campus in a, quote, dialogue.

A Russian emigrant spoke affectionately
of his new home in the United States as haven from
anti-Semitism. Others spoke of their support for
Israel and a hopeful peaceful settlement with the
Palestinians.

What ensured, as the rally was closing,
was nothing more than can be described as a virtual
hatefest, in which pro-Palestinian students

surrounded the 30 remaining Jewish students while
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cleaning up after the rally, screaming, quote, Hitler
didn't finish the job, Quote, expletive the Jews.
And quote, die racist pigs.

University and city police formed a
barrier sealing off the Jewish students for more than
20 minutes until they finally funneled them out into
the plaza.

Quote, I felt very threatened, recalled
Yitchak Santism, director of Middle East affairs for
the Jewish Community Relations Council in San
Francisco. Quote: 1I'm convinced that if the police
had not been present there, there would have been
violence.

In April, a flyer advertising a pro-
Palestinian rally at San Francisco State featured a
picture of a dead baby, with the words, quote, canned
Palestinian children meat, slaughtered according to
Jewish rites under American license, thereby
reinvigorating the 900-year-old blood libel that Jews
kill Gentile children.

Passover of that year a brick cinder
block was thrown through the glass doors of the
University of California at Berkeley's Hillel
Building. A week after that two Orthodox Jews were

attacked and severely beaten one block from
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Berkeley's campus with anti-Zionist relief appearing
scrawled on blocks and buildings near the school.

During a vigil during Holocaust day,
Jewish students were saying the mourners' kaddish,
the prayer for the dead, were shouted down by
protesting students saying a prayer in memory of the
suicide bombers.

Heading east to the University of
Chicago, an article coming out of the Chicago Maroon
of November 1st, 2005, the University newspaper by
Abbey Seiff, reported that, quote, last weekend
marked the fifth consecutive vyear when posters
advertised a Chicago Friends of Israel event were
found defaced. Posters from the University of
Chicago have also been defaced with swastikas and
anti-Semitic graffiti.

Northwestern University's Norris
University Center became the home of a three-foot
swastika in November of 2003, accompanied by the
words, die Jews.

St. Cloud University in Minnesota has
recently had to pay out over a million dollars in a
class action lawsuit because of anti-Semitic
practices. Professor Ari Zmora had been a tenure-

track professor of history from 1998 until 2000 when
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he was suddenly fired.

One of the many incidents he points to
is when he was about a deliver a talk featuring his
mother talking about her experiences during the
Holocaust, which he survived in concentration camps,
which as he reported, the ex-chair of the department
approached me and said, I cannot talk about the
Holocaust. When I told her about my mother's
survival, and the fact that most of my family were
destroyed by the Nazis, she shouted to me, you know,
the SS were wonderful people. They did not
participate in the Holocaust, unquote.

As he was preparing to leave the
university, the issue of fumigating his office was
brought up in a meeting of the history department
faculty, because he was dirty and a practicing Jew.

While in the case of St. Cloud, the
anti-Semitism took the classic ideological form of
denial of the Holocaust and support for the Nazi,
however, in most campuses throughout the country, as
we have seen, and I will continue to illustrate,
anti-Semitism has taken a new form. It is the
tendency to exaggerate Israel's weaknesses and
mistakes.

Israel is a healthy democracy, and like
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all democracies is composed of humans, and is
therefore, prone to human frailty. A healthy debate
about Israeli policy, therefore, is not anti-
Semitism. Israeli Jews themselves are constantly
debating about Israeli policy, and they certainly
can't be accused of anti-Semitism.

However, when Israel alone is demonized
and made into the sine gqua non of all that is evil in
the world; when actions that Israel takes to protect
is citizens are held up to an egregious double
standard; when other countries in that situation
might be forced to take those very same measures; and
when Jewish students are intimidated and denied the
right of political expression or participation in
class, that is crossing over the boundary from
legitimate policy debate into the domain of anti-
Semitism.

Returning to the words of Natan
Sharansky, quote, one of the major difficulties of
grappling with the new anti-Semitism is the ease with
which it can be denied. TUnlike in the past,
postmodern anti-Semitism no longer exclusively
involves such phenomena as violence against the Jews,
sporting swastikas, and burning synagogues.

While these phenomena do exist, and are
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even increasing, especially in Europe today, they
form only a small part of the problem. Mr. Sharansky
continues: the new anti-Semitism with which we have
been deluged in recent years hides behind the cloak
of political criticism of Israel, in which the state
of Israel is discriminated against, held to a double
standard, and has doubts cast onto its right for its
very existence.

As absurd as it may be, anti-Semitism
even appears under the banner of human rights and
humanism. According to Sharansky, quote, equating
Zionism with imperialism, comparing Zionism with
Naziism, doubting the right of the Jewish people,
unlike other peoples, to a national state, or
opposition to the occupation, they must be called by
their proper name: anti-Semitism.

Anti-Semitism that in the past has been
the province of the radical right is gaining more and
more ground among organizations and societies which
had in the past symbolized the forces of enlightened
progress and democracy.

Left wing political parties, human
rights organizations, academic communities, and
antiglobalization movements - those that had been the

leaders of the struggle against racism in its various
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forms now lead the boycotting of Israel, its
ostracism from the family of nations, and accusations
against crimes of humanity.

The absurdity shouts to the skies - that
was a quote from Natan Sharansky.

One such example occurred October 20th,
2004, when Duke University was home to the fourth
national student conference of the Palestinian
solidarity movement.

This is a very typical campus activity
of the Israeli-Palestinian front. Participants
portrayed Israel as simple a racist and an apartheid
state. Among them were Mazin Qumsiyeh, an associate
professor from Yale University whose founder of the
radical anti-Israel group, Al-Awda, who called
Zionism, quote, a disease.

Nassar Aburfarha, a doctoral candidate
from the University of Wisconsin, who had reportedly
said he supported Palestinian terrorist groups such
as Hamas and Al Aksa Martyrs Brigade, as well as a
host of others; a revisionist spoke of Zionist
collaboration with the Nazis by Lenni Brenner,
claiming that the early Zionists formed an alliance
with the Nazis, was sold at the conference.

There is a question, however, as to
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whether or not this sort of activity, although while
making campus life quite uncomfortable for Jewish
students, constitutes protected speech under the
Constitution.

Freedom of expression is an integral
part of university life. However, one might do well
to ask if he would have as much tolerance for seeing
the appearance of the large white crosses of the KKK
on campus as we apparently achieve with the tolerance
of the appearance of the swastika.

What is not protected, however, is the
suppression of intellectual diversity and open debate
on the part of the classroom professor, or of the
professor using his desk as a bully pulpit for one-
sided political ideology.

Perhaps the most well-documented of
these cases is that of Columbia University. I want
to stress that what happened at Columbia is not
unique, but there exists in Columbia a critical mass
of Jewish students who have enough group support and
knowledge of Jewish history, Jewish culture, and
Jewish identity, to be able to respond to the
charges.

This in no way implies that this problem

is unique and is not endemic to college campuses
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throughout the country.

I see the red light is flashing. Should
I continue?

VICE CHAIRPERSON THERNSTROM: Do you
have just a few more sentences?

MS. STERN: Well, I do have a little bit
more. But I do want to say, the film Columbia, On
Becoming, which has come out last year, interviewed
who have taken classes in Columbia's Middle Eastern
and Asian Language department, MELAC.

Columbia's MELAC department is funded,
along with 17 other Middle Eastern studies
departments at American colleges, through Title VI
funding at the tune of $120 million a year. Each
university gets approximately $50 million a year.

There was specific legislative intent
behind this congressional allocation to the
university. That intent was to raise students to be
well grounded in a knowledge of foreign languages and
cultures so that they can best serve in the national
security interests of our nation.

During the Q&A I'd like to talk more
about this, but I think the original legislative
intent of this funding has been turned on its head,

and many of these regional studies programs have
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actually become hotbeds of both anti-Israel and anti-
American radicalism.

They are all using one prevalent
paradigm, the Edward Said paradigm of Orientalism.
And Orientalism, his book which came out in 1978,
there is a very, very simple thesis, and the thesis
is that the European nations carved up the world
right after World War I, the Middle East after World
War I. Now America is a hegemonic colonial monster.

And unfortunately, this has taken on the
aura of scholarship, and has given an intellectual
type of patina and validity, authenticity, to an age-
old racism, which is called anti-Semitism.

Thank you very much.

VICE CHAIRPERSON THERNSTROM: Well, I
thank all three of you for these incredibly
informative remarks on a topic I regard, and I'm sure
the rest of the commissioners do, as extremely
important.

It is a tradition for the chair, and in
this case obviously I'm the vice chair substituting
for the chair at this meeting, to open with
guestions. So let me pose a couple of questions to
you, and others will obvious have different ones.

Something probably the other
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commissioners may not or do not know, I was once a
Jewish student in a Middle Eastern studies program,
this one at Harvard University. I have a Master's
degree in Middle Eastern studies, and that was before
I moved to the government department, and switched
fields, and ended up with a Ph. D. in American
Constitutional law.

But in any case, I had the experience of
being many years ago of course in the context that I
just described, and my impression from those years,
and kind of watching the scene until now, is that all
Middle Eastern studies programs are very much alike;
that is, they are violently anti-Israel, very pro-
Palestinian, soaked in an ideology that is either
borderline or explicitly anti-Semitic.

But one, am I wrong on this? And two,
I'm not sure what the remedy is. And here is my
concern. I am extremely nervous about administrative
oversight on university campuses.

I mean in so many respects, it's not
simply in this respect, that universities are islands
of repression in a sea of tolerance in this country.

And i1f we switch contexts for a second, a - the so-
called conservatism on race-related issues of a

Thomas Sowell or a Shelby Steele are completely
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unacceptable on American campuses. Those are two men
who left American campuses.

Linda Chavez has spoken on campuses, and
been hounded off of a platform because of threats to
her physical well-being. And I as one am not
completely sure of what administrators can or should
do. And that is really it seems to me a very
difficult issue with respect to what is taught within
the classroom.

I mean you really do not want university
administrators walking into classrooms and deciding
whether what the professor is teaching is acceptable
or unacceptable.

In terms of your statement that there is
no such thing as a purely private university, well, I
agree with you. On the other hand, it seems to me a
tough issue. And because it's a tough issue, there
has been no litigation, for instance, involving
racial preferences in higher education as a wviolation
of the Fourteenth Amendment; no litigation involving
private universities, because there has been a sense
that, yes, they receive federal funding, but they are
not public.

And so a line has been drawn. And

finally, on the pain and discomfort issue, it seems
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to me one has to separate pain and discomfort from
physical fear. That is, I don't want universities to
be comfortable places for students, and I think it's
part of the psychobabble of our era that we think
everybody has to think of every place they go as
their living room where they feel safe and
comfortable.

And in fact at universities, colleges
and universities, you want students exposed to the
discomfort of dissonant ideas.

But physical fear is a completely
different matter, and again, where should the
universities be drawing the line? And aren't we into
when students actually feel physically threatened,
we're into a world of completely different sanctions
it seems to me than simply a sense of discomfort.

So I will leave it at that, and it was
directed towards all of you.

MS. TUCHMAN: You know, I just, I wanted
to address the issue of discomfort, because I do
agree with you that there should and needs to be a
certain level of discomfort on the college campus,
when you're hearing all kinds of divergent
viewpoints.

When I talked about discomfort, I'm
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talking about students avoiding areas of the campus
because they are going to hear statements and see
conduct that is inciting hatred of Jews. So they may
not be in physical fear of their personal safety, but
it's uncomfortable enough so that they will afraid to
go to the student center. They will take circuitous
routes around the campus. They won't be able to get
to where they need to go directly because they are
going to be confronted with hatred that is expressed
toward them as Jewish people.

Students who I know who are now afraid
to wear a Kippah on their head. Students who are
afraid to wear tee shirts that might demonstrate that
they are Jewish or they are supporters of Israel,
students who are afraid to wear stars of David or
anything that would identify them as Jewish. And
that may not rise to the level of a fear for physical
safety, but I don't think that that should be
tolerated on our campuses, that students should be
afraid to be who they are, and to be afraid to say
what they believe and what they support for fear of
consequences; whether there are physical consequences
or not.

COMMISSIONER BRACERAS: Can I just jump

in there for a minute? You know the flip side of
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that, though, is that some people, myself included,
are actually have their own identity reaffirmed by
that type of negativity. In other words, I certainly
agree that nobody should feel physically intimidated
or afraid that they are going to be physically
harmed.

But my own experience 20 years ago at
the University of Massachusetts at Amherst was one in
which the virulent anti-Semitism and anti-Israelism
and anti-Americanism of large portions of the student
body as well as the faculty really awakened in me a
political and ethnic consciousness that frankly I'm
grateful for today.

And I'm not grateful that anybody holds
those hostile views, but I think a lot of people were
snapped out of political apathy because of some of
the things that they saw. And I think I am who I am
today politically in large part because of that.

And so, and yes, it made me feel
extremely uncomfortable, but it forced me to have to
defend my belief systems, and that was a good thing.

So I agree with the vice chair that I
have ambivalence about asking the federal government
or administrators to impose any sort of speech codes

or restrictions.
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But it seems to me that at least part of
the solution is somehow encouraging universities not
to hire professors who promote anti-Semitic
viewpoints in the classroom, or who don't allow
students with divergent viewpoints to participate in
discussions.

And so some of the other remedies you
spoke about in terms of either withholding dollars or
you know organizing politically, seem to me to be the
way we have to go.

And I don't know how responsive
universities are going to be, but it seems to me that
the real answer is, not just prohibit people from
speaking as guest lecturers, not to prohibit students
from saying what they think or putting up posters,
but not to give it the cloak of authenticity or
credibility by allowing it to come from the
professors - not hiring those people to begin with,
people who are not serious scholars, people who are
using their classrooms as a bully pulpit for these
hostile ideas.

And somehow I think the universities got
off-track in the '70s and '80s and thought that
hiring people like this was a way to show sympathy

for Third World peoples, quote ungquote, and that is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

not what it is.

And so how do we convince them not to
hire these lunatics to begin with?

DR. TOBIN: The questions that are being
raised go to the heart of reform in higher education.

And I'd like to address, you have raised five or six
different issues, and I'd like to address each of
them. They are the critical issues.

And the reason why our work is entitled,
The Uncivil University: Politics and Propaganda in
Higher Education, and not, Anti-Semitism and Anti-
Israelism in Higher Education, because we are dealing
with a larger set of issues that go to the heart of
what academe is about, and what a good education
should be about.

So let's look at each of these. First
of all, the Middle East Studies Center. There is an
excellent book been written by Martin Kramer
entitled, Ivory Towers on Sand. It is a good
discussion about the descent of these departments in
what was a reasonable field of academic inquiry into
essentially propaganda machines that are the exact
opposite of open and intellectual inguiry; that is,
they have a bias from the moment they begin, and they

are not interested in open debate and discussion.
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This is not what universities are
supposed to be about. You say, do we want
administrators walking into the classroom? The
answer is no, obviously, any more than we want an
abrogation of the free exchange of ideas.

However, if a sociology department is of
low quality, does not have appropriate scholarship,
it is within the purview of the provost and president
and board of trustees, to have outside oversight of
that department and take appropriate actions if
necessary.

Indeed, in academe we find that
sociology departments can be shut down. That is, if
they don't serve the purpose of the university any
longer, or any department that descends into low
quality teaching or research.

The mechanisms that universities have to
deal with these kinds of issues exist. What we're
suggesting is when it comes to Middle East Studies
centers, it's hands off. So we don't want people
spying on professors, we do want these departments
appropriately overseen by outside reviews that don't
come from the field.

We're even recommending at this point,

given the point that you're raising, is that Middle
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East Studies programs should not be able to tenure
their own faculty at this point. And that does
happen in the university.

I'm not suggesting that they all be put
into receivership immediately, but that might be one
of the outcomes. That is point number one about
Middle East Studies programs.

Number two, - we believe that the best
approach so far to the issue of anti-Semitism and
anti-Israelism on campus is as much sunlight and
exposure as possible. That is, this is the best
disinfectant at the moment, before we get the federal
government or anyone else involved.

Most people do not know what goes on in
colleges and universities, and what you suggested
about them being bastions of certain kinds of
behaviors that are opposite of what is going on in
the general society is absolutely so.

Indeed, we would argue that levels of
anti-Israelism and anti-Semitism on college campus,
and their expression, exceed what's going on in the
general public.

How sad! How sad, that institutions
that are supposed to be promoting dialogue and

understanding are doing the opposite in this case.
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And I'd like to address the point of
pain and discomfort. All of us who have been parents
know that there is some point at which discipline
crosses the line and becomes abuse. And everybody
wants to be a good parent, wants to guide their
children and discipline them appropriately. But
there are rules for the way that parents interact
with their children, and when you cross those lines
you're no longer being a good parent.

Colleges and universities are no
different. That is, we should encourage the most
difficult issues in - about race, ethnicity and
religion. We should talk about them in ways that
challenge us, make us uncomfortable, make us think,
make us approach ideas in ways we wouldn't have
approached them before.

The heart and soul of academic discourse
should be about making people think about things they
wouldn't think about, and interact with people they
would not have interacted with.

This whole promotion of diversity on
campus should be about that. But these have become
perverted.

We're not necessarily promoting

diversity on campus. When it crosses from comfort
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into discomfort, and then from discomfort to abuse,
are we making people not able to talk about things
because they disagree.

COMMISSIONER BRACERAS: Sorry, but I
agree with you theoretically, but I'm trying to
understand where that line is drawn between
discomfort and abuse? For example, some of the
posters you talked about going up that have extremely
offensive things on them, I'm not sure whether I'm
comfortable or would be comfortable as a university
administer or an official of the federal government
demanding that those things be taken down.

Yes, they are offensive. But sometimes
when offensive posters are put up, it can actually
inspire very productive dialogue on campuses about
racism and anti-Semitism, and as I said before, you
know, sort of encourage useful dialogue.

I'm not saying anybody should put those
types of things up purposefully to encourage
dialogue, but some of these - there are copies in our
materials of some of these awful posters.

And believe me, I wouldn't want to
confront any of them in my dorm room or in the
student union, were I a student on any of these

campuses. On the other hand the students who put
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them up have the right to express their views no
matter how hateful and bigoted and awful they may be.

So I'm just not sure where that line is
drawn.

COMMISSIONER TAYLOR: Let me just
piggyback on that one second, and then we'll get to
all of you.

I think there is - both Commissioner
Braceras and I agree, and probably other
commissioners as well, that universities are a pretty
sad scene in many respects.

But Dr. Tobin, you said universities
should be places of unbiased discussion and
instruction. It does seem to me that is an ideal
that is not realized in any departments outside of
the sciences and math.

And in terms of low quality scholarship,
if we are going to close departments for low quality
scholarship, I would say most English departments, in
at least the prestigious universities, deserve to be
closed tomorrow.

COMMISSIONER BRACERAS: You could
probably close the political science departments too.

VICE CHAIRPERSON THERNSTROM: I mean

this is a bias of mind. But I mean these places are
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places of indoctrination instead of your image of
what a university image is all about.

Let's go to the --

MS. STERN: 1I'd like to respond to a
great deal of this. These are really wonderful meaty
questions, but it gets right to the heart of the
issue.

The issue is, when I was a student way
back in the dinosaur age, and I went to Boston
University, I had a wonderful professor who was not a
Marxist. But there was a give and take within the
classroom that was a heady experience for me.

I think the university classroom should
be the first - for many people is the first
opportunity to engage in the life of the mind and the
free expression of ideas, and it's a wonderful,
liberating, exhilarating experience.

I'd like to quote from some of the
students --

VICE CHAIRPERSON THERNSTROM: Wait a
minute, the operative word there is "should".

Should, sure.

MS. STERN: But we can aim for that. We

should not - I don't think, because let's not make

the ideal the enemy of the good.
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Okay, we could certainly aim for that.
What is going on right now is nothing short of
horrendous. When you have students who raise their
hands in class, and say to a professor such as
Professor George Saliba of Columbia University, when
he said, I wanted to say that the film that you
presented without any kind of framing had a very one-
sided point of view, it took this woman outside of
the classroom, walked and stood on the College Walk
at Columbia for about 45 minutes and said, you have
no voice in this debate.

And she said, of course, I'm allowed to
express my opinion. He came really close to me. He
moved down his glasses, and he loocked right into my
eyes, and he said, see, you have green eyes. He
said, you're not a Semite. He said, I'm a Semite. I
have brown eyes. You have no claim to the land of
Israel, as if - and this woman said, as if my
ancestors were not there, and I am not allowed to
participate in the debate.

Also documented in Columbia, On
Becoming, I would like - there was a student who
raised her hand when there was a class about Israeli
atrocities - this was a class by Joseph Mossad. And

before she could get her point across, he quickly
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demanded and shouted at her, I will not have anyone
sit in my class and deny Israeli atrocities.

Now, that is not the life of the mind.
That is the tyranny of the deaf.

COMMISSIONER BRACERAS: But T guess I
would draw a distinction between those examples in
which the student is being denied the opportunity to
participate in the educational program by the
professor; the professor is denying them the right to
express their views, I would draw a distinction
between that on the one hand, and putting up a
hateful poster on the other hand.

To me the example of the poster, the
best way to counter that is through more speech; put
up another poster saying that they are racist. Put
up another poster saying that they are wrong.

MS. STERN: The problem is, Jennifer,
that when the classroom has become the battlefield,
when the classroom is the place where the professor
has controlled the debate, and the student feels
intimidated and threatened by retribution in their
grades if they come forward - I mean there were many
people in the MEALAC program, a Title VI funded
program, who have said and are still saying that they

are afraid to come forward because of fear of
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retribution, because of the film, Columbia
Unbecoming, Columbia has instituted a system of
grievances.

But there are many colleges, and each
grievance procedure is different. There is no
unanimity in terms of how a student is supposed to
petition this.

The student cannot come forward with
anonymity. The student has got to point to his name,
and the name of the professor, and they are very
afraid of retribution in terms of their grades.

This is a process of intimidation and
fear.

COMMISSIONER BRACERAS: Oh, I agree.

MS. STERN: And the problem is actually
the antithesis of what the college experience should
all be about. It should be about the life of the
mind, and the free exchange of ideas.

COMMISSIONER KIRSANOW: Madam Chairman,
this is Kirsanow. May I interject real quick?

VICE CHAIRPERSON THERNSTROM: Please,
yes, of course.

COMMISSIONER KIRSANOW: This is
Kirsanow. I regret not being there, but I may have

to run off to court momentarily, and therefore I
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wanted to pose a quick question.

I think this is a very important debate
that we've having. I'm particularly interested in
this, and I wish I could be there.

I have a question directed primarily at
Mr. Tobin. Much of what I've heard so far, I've
studied this issue for several years pretty
extensively, suggests to me a failure in leadership.

Now you say in your statement that there
were a number of presidents who refused to sign the
statement, and I'm curious as to what your opinion is
as to why that is the case.

VICE CHAIRPERSON THERNSTROM: And by the
way, who mostly did sign the statement? The major
universities?

DR. TOBIN: Only one Ivy League
president signed it.

COMMISSIONER KIRSANOW: Who was that?

DR. TOBIN: Ruth Simmons.

VICE CHAIRPERSON THERNSTROM: So
Bollinger wouldn't sign it?

DR. TOBIN: No, and their refusal to
sign goes to the heart of your question about
posters. And that is that they said that it didn't

include all kinds of condemnations about racism and
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sexism in general; that is, it should not be about
anti-Semitism or anti-Israelism, it should be about
all forms of prejudice on campus.

And the point is that under both the
informal and formal norms on campus, other forms of
racism, sexism, are not expressed; that is, this is
the one that is slipping under the radar. You don't
see anti-Latino, anti-black, anti-Native American,
any kinds of such posters on campus. The campus
norms wouldn't tolerate them.

What we're suggesting is that this
prejudice slips under those norms, and that somehow
or another putting up other posters does not
counteract them.

In the same way we would argue that in
this environment, good black talk does not counteract
black talk, or good Jew talk counteract bad Jew talk.

In other words, if this is an
environment that is supposed to be teaching about
race, ethnicity and religion, we should be doing it
in a way that actually teaches.

The campus does not tolerate these kinds
of expressions, and so the university presidents, in
what we consider to be an act of moral cowardice in

refusing to sign this, are saying, we've got this
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under control. Or if we don't have it under control,
we don't want to talk about it specifically.

And the issue - the heart of this issue
does go to moral leadership; that is, while we don't
want administrators spying on faculty, they should be
exerting moral leadership, and the trustees should be
exerting moral leadership.

The alumni should be exerting moral
leadership, and while we don't want government
regulation, public officials should be exerting moral
leadership about this issue.

And to say it's wrong, well yes, under
freedom of speech one has the right to put such a
poster up, but everyone should be saying, it's wrong,
it's wrong.

MS. STERN: As one would say if there
were the large white crosses of the KKK. I mean why
is our tolerance for this sort of racism greater than
our tolerance for the large white crosses of the KKK?

A swastika is a symbol that brings with it a great
deal of meaning. Swastikas are all over college
campuses today.

VICE CHAIRPERSON THERNSTROM:
Commissioner Kirsanow, I want to give you a full

opportunity to speak before you have to leave.
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COMMISSIONER KIRSANOW: Thank you,
Commissioner. I do have to leave in about three
minutes.

Real quick, and I appreciate the answer
to that, it seems to me that there are obviously
several gradations of issues that maybe can and can't
be addressed within the context of the free speech
environment which is the academy.

But something to me that seems a no
brainer is when you talk about free speech, and a
free exchange of ideas, the university is also a
place where the truth is held above all else, and
when you have for example classes or professors where
blatant untruths are being spoken as the truth, such
as Holocaust deniers, people who make just the most
absurd and readily demonstrable false statements
about Judaism or Israel or historically factually
inaccurate statements, those are the kinds of things
it seems to me that the academy should be policing
from the standpoint of its own institutional
integrity.

And again, I am baffled as to why - and
I know you had some answers in terms of moral
cowardice - but I'm just baffled as to why this seems

to be slipping under the radar.
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Does anyone have any ideas?

MS. STERN: I think anti-Semitism is a
very virulent disease, and it has taken many guises,
and it seems to have endured through many
generations, and this is just a politically correct
form of anti-Semitism. We have yet to figure the
antidote for this disease.

DR. TOBIN: And I have another response,
which is, administrators and trustees, and all those
involved in the academy, are afraid of going down the
slippery slope of interfering with free speech and
academic freedom.

And if every time one begins to address
this issue, one is accused of McCarthy-like activity,
or trying to squash free speech, or interfering with
academic freedom, those themselves are very powerful
forms of intimidation for people to avoid this idea,
and the faculty particularly have become adept at
stiff-arming any kinds of inquiry about the academy,
whether it's fiduciary inquiries, quality of
scholarship as you said - maybe many departments
would be shut down.

They are terrific at stiff-arming the
rest of the stakeholders in the system, whether they

are alumni, donors, administrators, funders, anybody,
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by saying, you can't ask that question, you're
interfering with academic freedom.

COMMISSIONER BRACERAS: Right,
condemning the speech is not the same thing as
suppressing the speech. 2And so I fail to understand
why they don't have the moral courage to stand up and
say, yes, as you say, yes, you have a right to say
that, but what you say is repugnant. Why don't
university presidents and chairs of departments stand
up and say that?

MS. TUCHMAN: Because they say that we
have to uphold the principles of academic freedom,
rigorous exchange of ideas --

COMMISSIONER BRACERAS: It doesn't mean
you have to agree with them.

MS. TUCHMAN: I agree with you. And in
the classroom I doubt that our colleges and
universities would tolerate professors teaching their
students that the world is flat. I don't think that
would be tolerated.

So why are they tolerating professors
teaching that historical inaccuracies about the
conflict in the Middle East?

VICE CHAIRPERSON THERNSTROM: Well, I do

think that there is on campuses an amazing amount -
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for good or ill - and I think basically for good,
even though much of what is said appalls me - a high
degree of tolerance for the world is flat ideas, not
literally.

MS. STERN: But the very term, academic
freedom, i1s a misnomer when used in this case. This
is academic suppression. Academic freedom is the
freedom to engage in debate. And when the classroom
professor uses his desk as a bully pulpit to suppress
the great dialogue of mind, the life of the mind,
that is actually the antithesis of academic freedom.

But they are using this, and
unfortunately, I really do believe that political
correctness is a disease of the central nervous
system, and it first targets the brain.

You know people use this kind of slogan,
and when you use the slogan, academic freedom,
something goes mushy in everyone's brain. But you're
not examining what academic freedom.

Academic freedom is not the freedom to
say that the Copernican revolution never occurred. I
mean some things have got to be based on truth, and
at least on a balance of perspectives, and not in a
suppression of debate, free and healthy open debate

within the classroom.
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The college professor has a heady
responsibility to try to inform his students about
civility and discourse.

MS. TUCHMAN: You know, I wanted to go
back to what you raised about the signs on campus,
because I think we all agree that we cannot - as much
as we would like to tear those signs down, we're not
able to; that they are protected speech under the
First Amendment.

But I do think it's important to
emphasize that colleges and universities have an
obligation themselves to exercise their own free
speech rights. Get up and say, we recognize that you
have a right to put up these offensive and bigoted
posters, to say what you are saying, but we don't
support it; it's not consistent with our values as a
university.

And I just want to bring to the
attention of the commission as very, very fine
example of that, which I believe I put in my written
statement. There was a cartoon in a student
newspaper at Rutgers University that mocked the
Holocaust. It was a picture of a man sitting on an
oven, and another man was throwing money at him, and

it said words to the effect, of three throws for a
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dollar, knock the Jew in the oven.

This was so offensive. It was put in a
student publication at Rutgers. But the president of
Rutgers reacted to me in a completely appropriate
way. He issued a public statement. He said, we
recognize your right to publish this, but it was
offensive, it was outrageous in its cruelly. It is
inconsistent with our values as a university. We
hope you will recognize that with freedom comes
responsibility. And you will apologize for the hurt
that you caused to people.

Rutgers Senate also issued a statement
distancing themselves from what was done, and lo and
behold, the perpetrators apologized.

And so it's recognizing you have the
right to say it, but let's shape the way we say these
things. We have strong feelings about the politics
in the Middle East, but let's express them in a civil
and respectful way.

VICE CHAIRPERSON THERNSTROM: Are you
really comfortable with administrators getting up,
saying, students feelings have been hurt and we
expect apologies?

Now, look, let me give you two other

examples. A few years ago at Harvard, some student
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put a Confederate flag. His, or her - I can't
remember whether it was a his or her dorm - door.

There were students who were hurt,
students who were offended. Should that student have
been in effect forced by the administration to
apologize?

And it seems to me, the answer has got
to be no. There is, when you talk about the
repression of dissenting voices - I'll go back to
something I said before - on campus, and you go to
the issue of race, there are no dissenting voices on
issues like affirmative action, that is, racial
preferences, because the universities have succeeded
in making it totally unacceptable. And probably in
some of the elite - to discuss the issue - and
probably in some elite universities, I'm not sure of
this, the abortion question falls into the same
category.

I mean it is going back to Dr. Tobin's
larger point about the atmosphere on campus that goes
way beyond the issue, specific issue, we're talking
about today.

But I still find it troubling - I don't
want the Rutgers University administration to ask

people to apologize. Whatever their views are. I'm
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just - I am a slippery slope nervous type in this
respect. It feels like a Stalinist apologizing.

MS. STERN: I don't think it was a
question of forcing an apology. But what I think he
effectively did was raise issues, and raise more
topics for discussion, and pointing out to people
that the implications of what they are saying, and
its effect on other people.

VICE CHAIRPERSON THERNSTROM: These
administrators make me nervous, and they make me
nervous particularly because, look, they wouldn't
sign the letter. What does that tell you? These
administrators aren't exactly the people to moral
leaders on campuses.

DR. TOBIN: I think --

VICE CHAIRPERSON THERNSTROM: Why don't
you just go ahead and answer that, and then let's
have a question over here.

DR. TOBIN: I think we either get rid of
hate speech codes and political correctness, and let
a thousand Confederate flags and every other form of
expression bloom - that is one alternative; or the
other is that anti-Semitism and anti-Israelism, in
the kinds of expressions we're talking about, such as

posters and so on, be dealt with the same way.
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The hypocrisy is a little overwhelming.
That's number one.

And number two, we have to distinguish,
and as important as this conversation has veered in
this direction, that there are posters on the one
hand, but there are also intimidation in the
classroom, suppression of ideas, intimidation of
students, physical harassment and violence as well.

And I don't want to be lost on the
poster issue, and let all of the others go by the
wayside. As somebody who spent 25 years as a faculty
member at Washington University and Brandeis
University, I share your concern about administrators
and their moral leadership, and I would not trust
them alone in terms of moral leadership in terms of
dealing with these issues.

But certainly members of the faculty
should be exerting moral leadership, and trustees,
and donors, and alumni, and the whole range of
stakeholders in this system who have bought the
notion that the university belongs to the faculty,
and the university does not belong to the faculty, or
should not belong to the faculty.

VICE CHAIRPERSON THERNSTROM: Well, I

agree with that. And Commissioner Melendez, I want
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to get you in a second.

A question again for Braceras, though, I
mean I remember a number of years ago a Harvard law
school faculty member, I was at a forum, you are a
graduate of the Harvard Law School faculty, saying,
flatly, okay, if a student comes in with politically
incorrect ideas, and those ideas are expressed in the
first couple of weeks of the class, all right, I'll
tolerate it.

But after that, that students gets
graded down.

Now, I mean --

COMMISSIONER BRACERAS: Maybe that
explains a few of my grades.

(Laughter)

VICE CHAIRPERSON THERNSTROM: It is not
to me an unfamiliar animal on our university
campuses.

MS. STERN: This is - intellectuals are
not necessarily wise. I mean there is this herd
mentality which is really rampant throughout the
college campus.

And what is extremely pernicious and
disturbing is, if there is a body of scholarship that

is all predicated upon the same initial biases, and
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then it takes on the guise of legitimate scholarship,
but it's basically political propaganda wrapped
around footnotes and indexes, and it looks like
legitimate scholarship, then it is very very
pernicious.

So then a Halib Rashidi could footnote
and Edward Said who could footnote or Joseph Mossad.
And what we need is a balance of perspectives. What
we need is a Bernard Lewis in there, or a Martin
Kramer.

I mean there has to be some - but when
the entire Middle Eastern studies programs which are,
I have to say, funded, the basis of this was the
original 1958 legislation, which were funded at
taxpayer expense, and were used as basically a
launching pad --

VICE CHAIRPERSON THERNSTROM: That's the
National Defense Education Act.

MS. STERN: Exactly. And it's taken on
- after September 11, I have to say, the academy went
and petitioned the United States Congress and said,
because we have got to ground our students in foreign
language and cultures for our national security
concerns, they had the audacity to take another 20

percent - this is $120 million of taxpayers' money -
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and this money has been appropriated to raise a
generation of students to be well grounded in
languages and cultures to serve the national security
interests of this nation.

And what they have been getting instead
is a pure diet of political propaganda, wrapped in
the garb, in the nice clothing, of intellectualism.

And this is really wrong. This is just
not right.

VICE CHAIRPERSON THERNSTROM: Disturbing.

COMMISSIONER MELENDEZ: Just a comment.
I know that everyone has a certain responsibility to
prevent civil unrest, in a time with the things that
are happening with France and around the world, I
think universities especially have that challenge.

The issue is that everybody accepts a
certain amount of tolerance to signs and what's said
about them. Every individual student at the
university. So the issue is, if the university
administrators don't do anything basically, and I'm
speaking on behalf of sometimes Native American
students, the issue is that we would do something
about it, I mean when I was younger, and what you
really will have is a clash on university campuses.

And the question is, are we leading to
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things like that that could happen in the future?

And I think the responsibility for university
officials we may not be able to mandate totally as
far as what the signs should say, but I think there
needs to be a raising of the awareness of this issue,
and whether or not the commission can help by a
report or something like that, that can at least let
the general public and America know that this is an
issue that needs to be dealt with, and we can't sweep
it under the rug.

So I just wanted to make that comment.

MS. STERN: Thank you very much.

I would actually like to make some
recommendations to the Commission.

If there can be an independent body of
experts. And that is what H.R. 609, and this
amendment to the higher education authorization act
is actually looking for, an advisory board that is
outside the Middle Eastern studies program, to really
make sure that there is a balance, or at least a
diversity.

VICE CHAIRPERSON THERNSTROM: How does
the language read?

MS. STERN: It's basically - I can

actually get the legislation - but it is for a group
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of advisers to actually weigh in - the House bill and
the Senate bill are two different things. And the
House bill is actually a group of advisers or experts
who will advise the secretary of education.

And the Senate bill actually calls for
three things - the Senate bill calls for basically a
petitioning of the agencies of the government about
what we need from a university, which is essentially
language instruction right now in Arabic; a grievance
procedure for those students who feel they have been
discriminated against for either political or racial
reasons; and number three, some kind of accounting,
because this money was first appropriated through the
United States Congress for Americans to serve the
national security interests of our nation.

So we want some sort of accountability
as to how many of the students were graduated from
these programs actually do go on to serve in the
national security or defense interests of our nation.

VICE CHAIRPERSON THERNSTROM: I mean
would you disagree with the statement that ultimately
the real solution here may be a drop in funding for,
say, Columbia University by its alumni, that is, a
drop in donations, and fewer parents thinking that it

is do or die to get their kids into some of the more
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prestigious universities, and even Irvine I would
point in that category?

MS. STERN: Well, there, being a proud
parent of a student at Columbia Law School, I think
that is almost unrealistic. I think most parents
really do want their children do --

VICE CHAIRPERSON THERNSTROM: But at the
end of the day, dollars talk.

MS. STERN: Yes, dollars do talk. But I
don't think that is really the solution to the
problem. The solution to the problem is to look at
what is going on within the body of scholarship, and
there has got to be some - these Middle Eastern - the
Middle Eastern language studies association, whose
president right now is Juan Cole from Michigan
University. Juan Cole has made the most outrageous
claims that American foreign policy is all controlled
by a group of Likudniks in the United States
government.

It's kind of Lyndon Larouchean type of -
and this is who they have elected as their president,
the kinds of forums that they have have a
disproportionate amount of time talking about the
atrocities.

This is MESA. MESA is the grandchild of
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the Title VI funding, and the Middle Eastern studies
- there would be no Middle Eastern studies
association, as there would be no African studies or
Latin studies associations without this Title VI
funding.

The Title VI funding originally gave
birth to the regional studies centers on campuses.
And the regional studies associations.

So we're talking about a very, very
incestuous type of problem. And it starts really in
terms of what is being taught in classrooms, and what
is being taught. And what is most pernicious 1is,
what is being taught in the classroom can add an aura
of intellectual legitimacy to those acts of violence
and anti-Semitism that I spoke about earlier in my
presentation.

MS. TUCHMAN: You know, I just wanted to
point out that Title VI that Sarah has been talking
about is Title VI of the Higher Education Act. And
the Title VI that I was addressing is Title VI of the
Civil Rights Act.

VICE CHAIRPERSON THERNSTROM: Of the
Civil Rights Act, yes. I gathered that.

MS. TUCHMAN: Also, i1f a college or

university is found to be in violation of the Title
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VI I was referring to, potentially that college could
lose its federal funding as well. That would be the
penalty.

VICE CHAIRPERSON THERNSTROM: Right.

COMMISSIONER YAKI: Commissioner
Thernstrom?

VICE CHAIRPERSON THERNSTROM: Yes?

COMMISSIONER YAKI: Commissioner Yaki.

VICE CHAIRPERSON THERNSTROM: Hi. Are
we allowing you to speak?

COMMISSIONER YAKI: May I please be
allowed to speak?

VICE CHAIRPERSON THERNSTROM: Of course.

COMMISSIONER YAKTI: First of all, I just
wanted to say that having going to a law school that
had no grades, Yale, I never really worried too much
about what I was going to say. Sorry, Jennifer, if
you were in activities skewed academically.

Listening to this discussion, and the
very valuable briefing we're having today, brings
back a lot of memories on having these exact same
kinds of debates 20 years ago when I was on the
Berkeley campus, as an undergrad, and how cyclical
these things can be.

Let me first preface this by saying, as
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a law student and then as a professional whatever it
igs I am now, I am pretty much as close to a First
Amendment absolutist as you can find. One of my
heroes in law school was Thomas Emerson, or he was
officially called Tommie the Commie, professor at
Yale Law School who really was a First Amendment
absolutist.

And I think that the points that
witnesses and commissioners have brought up are
exactly to the point of the heavy hand of government
is one where I think we want to tread very carefully,
because government tends to use a $9 million
sledgehammer on a gnat, when it tries to take action
on something as difficult as this.

On the other hand, it's also pretty
clear that simply because something happened in the
arena of a university does not and should not
automatically qualify it as an untouchable statement,
because of the mere fact that it is in the university
setting.

We see today that certain types of
speech or conduct is not tolerated. We have hate
crimes legislation. We have legislation on sexual
harassment, which is often verbal in nature. And so

there are obviously some limitations that we as a
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country have decided can and should be put on what
people say and do in a way that is offensive or
hateful.

And I think that the distinction to be
made, and I don't know if a government commission
should do it, or someone should do it, distinguished
between what is an idea, and what is hate.

Because anyone who simply espouses an
idea with no expectations of being open to debate or
discussion, but is simply animated by prejudice, I
have less of a difficulty in saying - in fact, this
is where I almost depart - if there were a what I
considered to be a purely hateful poster up, all
blankety-blank die, or the Holocaust never happened,
blah blah blah blah blah, I would have very little
trouble tearing that poster down as an official act
of a university, and then taking the people who have
signed it and say, look we are now placing you on a
suspension for hate activities on campus, and we have
a grievance procedure, but we think you are on your
way out.

Similarly, professors who haven't got
the rigors of scholarships and academia that should
be part of a university shouldn't get tenure;

shouldn't get hired; shouldn't get whatever.
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But I think the criteria must be very
rigid. It cannot be flexible, because when you have
flexible criteria, when you have mushy criteria, I
think that is when you get into the slippery slope,
that is when you get into the problems we had with in
the '50s, with people being blackballed from
university campuses, when tenure was being denied,
for what then was thought to be a hateful idea, and
that was, anyone who possibly could and maybe should
have, could have, would have, possibly joined,
attended, or even any sympathy toward Stalin or
communism or what have you.

It's a difficult, difficult subject. If
there is a way to create a bright line, I think there
is a way to deal with it.

The guestion is, can it be done? I
don't know if it can be done. But it raises an
interesting point that I think is worthy of further
discussion, and to try to figure out a way to deal
with this.

Because I don't think as one speaker was
paraphrasing Chairman Mao, that we should allow 1,000
Confederate flags to blow, and I don't think we
should be allowed to deny the existence of the

Holocaust. And I mean that in every sense, choosing
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my words carefully.

That I think goes beyond the pale of an
open, free, and democratic society. That's all I
have to say, and I want to thank the speakers for
what they have contributed today.

I'm going to have to be jumping off in a
few minutes.

VICE CHAIRPERSON THERNSTROM: Can I just
say something before you jump off, Michael?

I'm having a hard time - I'm lost, I'm
having a hard time reconciling what you had to say
with your opening statement that you are close to a
First Amendment absolutist.

You really do sound as if you are
strongly in favor of, for instance, of speech codes.

Tearing down a Holocaust never happened poster?
Look, I don't like Holocaust Never Happened posters
either. I would never tear them down. I would hope,
as Jennifer said, there would be another poster up:
Do not be ridiculous.

You know, I just don't understand how
you can start out saying I'm a First Amendment
absolutist, and then go down a speech code route.

COMMISSIONER YAKI: Well, Commissioner

Thernstrom, with all due respect, I think that the
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major difference is a First Amendment absolutist
believes that everyone's ideas are worthy of being
heard at one time.

But to me, that's based on actual
interpretation of facts, rather than someone who
simply denies fact, denies reason and denies logic,
and then just in the cloak of speech put outs what I
think is not any contribution to the marketplace of
ideas.

VICE CHAIRPERSON THERNSTROM: Well, I
don't know how to define properly a contribution to
the marketplace of ideas. That is where I'm stuck.

Today's outrageous ideas, may tomorrow -
I hope not with respect to things like the Holocaust
and so forth - but you know, you can go outside of
this specific issue we're talking about today,
today's obnoxious idea is tomorrow's wisdom.

MS. STERN: Well, I'm not quite sure.

You have to understand, in 1939 in
Germany, the very first institution to embrace
Naziism was the university. And freedom of speech
and Jewish faculty members were quickly fired, if
hate speech is wrapped around the patina of
intellectual ideas, but is nonetheless hate speech,

that is where we draw the line. We really have to be
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careful.

And I think the First Amendment issue is
a very, very important issue. What happens on the
campus to me is not nearly as important as what
happens inside the classroom. And that is where we
really have to put our focus. And that's why I think
that this legislation is extremely important. We do
need an independent advisory board to look at what is
being talked about.

MS. TUCHMAN: You know, going back to
the Commissioner's point about following up a
Holocaust denial poster with a this-is-ridiculous
poster, and then identifying what the actual facts
are, that's great, and hopefully Jewish students will
do that. But I think many Jewish students are
feeling beaten down on campuses. And they are
intimidated, and they are afraid, and it's not just a
question of this one poster --

COMMISSIONER BRACERAS: But others are
invigorated by it.

MS. STERN: Some are. Some are, that's
true.

But there is a barrage of hate going on,
and I think that is where the university

administrations have to step up to the plate.
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And I don't think it impinges on
anyone's free speech rights to say, that's wrong, the
Holocaust happened.

There are posters that go up that say,
the Jews caused the Holocaust. That's wrong. And
universities have to come up and say, what you are
doing is wrong, it's dishonest, it's factually
inaccurate, thereby helping to make the Jewish
students feel supported and less marginalized.

DR. TOBIN: I think there are two sets
of issues on the table. The first is how we deal
effectively with discrimination, harassment, and what
goes on in the classroom or outside of the classroom
in terms of Jewish students and the expression of
anti-Israelism and anti-Semitism.

That's one set of issues, and they
require certain kinds of approaches and remedies.

There is a second set of issues which
concern the quality and atmosphere of higher
education that free speech issues are part of, hate
speech codes, and so on.

They are separate but they are
connected. The remedies for the former should
include not only exposure, additional research and

the disinfectant that comes from both, but should
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also include legal remedies; that is, complaints
being filed in the appropriate places, and where
Jewish students should be protected by law, they
should be protected by law. That is one set of
issues.

The second set of issues has to do with
academic reform, and there I think stakeholders
taking hold, we say it's about money, partly it is
about donors and alumni holding these institutions
accountable for what goes on.

Consistency in how hate speech is dealt
with. We would argue that it should not be a
cafeteria of prejudices; that this kind of prejudice
is sanctioned by the University in all kinds of ways,
but this kind of prejudice is prohibited by hate
speech.

It's a hypocrisy that is not only
intolerable at the face of it, but university
environments teach both within the classroom and
outside the classroom. It is a community.

And one learns in the formal settings of
the university, and one learns in the informal
settings of the university.

VICE CHAIRPERSON THERNSTROM: Probably

more in the latter; go on.
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DR. TOBIN: And probably more in the
latter.

And therefore, what takes place in
university property in the dorms, in the student
union, in the lecture halls, where people are
watching movies, and does have the endorsement of the
university de facto, there should be, and there are
rules for formal and informal discourse and activity
on campus.

Those kinds of remedies fall within the
activities of all the stakeholders in the system who
should be asserting both guidance, moral authority,
rules for behavior about what is acceptable and not
acceptable. All of those should be in play.

What happens in this discussion is, the
issues of harassment, discrimination, legal remedy
and protection get conflated with the issues of free
speech, and therefore, we can't deal with the former.
Let's separate them. Let's deal with appropriate
remedies with both. But understanding that allowing
this open display of hostility and ugliness about
Jews and Israel helps facilitate and encourage this
discrimination and harassment.

They are separate, but they are not

completely unrelated.
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VICE CHAIRPERSON THERNSTROM: Have you
ever seen a speech code you like?

DR. TOBIN: No. I have not ever seen a
speech code I liked, and I have not seen a speech
code enforced in ways that I like.

And speech codes about what one may say
and may not say about somebody else is not the best
way to approach this.

And I think also devolving immediately
into speech codes keeps a whole array of other
approaches to this off the table. And we don't have
to go to that absolute route.

MS. STERN: 1I'd just like to add, what
bothers me is the egregious double standard of
tolerance for hate speech towards Jews in the
classroom. Would we allow for a known white
supremacist like David Duke to give a class on the
Civil Rights movement, or what happened - American
history.

I mean when these people have made such
outrageous claims against Israel and Jewish people, I
mean the chairperson, I just would like to read one
claim of Middle Eastern Studies Association. Hamid
Debashi had written in the Egyptian newspaper, Al

Ahram, on September 23rd, 2004, half a century of
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systematic maiming and murdering of another people
has left is deep marks on the faces of Israeli Jews,
the way they talk, the way they walk, and they way
they greet each other. There is a vulgarity of
character that is bone deep and structure to the
skeletal vertebra of its culture.

Now this is the chairperson of
Columbia's MEALAC department. This is hate speech.
This is just unconscionable.

VICE CHAIRPERSON THERNSTROM: The staff
director, Ken Marcus, has some questions.

Deborah, were you about to say
something?

COMMISSIONER BRACERAS: I just had one
brief question, which is a little bit off the topic.
But when you raise the point of speech codes being
enforced inconsistently, or the tolerance for
discriminatory things on campus being inconsistent, I
wonder if you also notice hypocrisy when it comes to
anti-Catholic statements or speech on campus?

Because it seems to me that while it's
not cloaked in international politics the way the
anti-Semitic speech is, and there aren't on most
campuses necessarily departments in which professors

are spewing the venom, there does seem to me to be a
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tolerance for negative comments about Catholics and
Catholic students, and a tolerance for what would
otherwise be regarded as hate speech were it to be
directed towards African-Americans, Muslims, gays and
lesbians, other groups on campus.

And I'm just wondering if in your work
you see that as well.

DR. TOBIN: I haven't don’t any research
on the issue, so I can't answer definitively. And I
don't even have anecdotal information.

COMMISSIONER BRACERAS: Because I think
the larger issue, really, is that there are certain
groups in society currently where prejudice against
them is still acceptable for whatever reason, and
other groups where prejudice is immediately
condemned. And it seems to me that both Jews and
Catholics fall into the category of groups where
prejudice against them for some unknown reason still
seems to be acceptable.

MS. STERN: I'm not aware, I don't know.
I would be surprised, but I haven't studied the
issue, to see if the extent and depth of prejudice
permeates the college campuses towards Catholics.

COMMISSIONER BRACERAS: It may not on

the college campuses. I personally see it in the
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media a lot. It may not be the same as on college
campuses, precisely because you don't have whole
departments promoting the hostility.

But I was just wondering if you had ever
encountered it.

MS. TUCHMAN: I would be speculating
too. I don't have any information, unfortunately.

VICE CHAIRPERSON THERNSTROM:
Commissioner Taylor wanted to get in here.

COMMISSIONER TAYLOR: Thank you all for
coming, first of all. While it's been informative,
it's been disheartening, quite frankly, to hear it,
which in my mind raises one issue: why am I hearing
this for the first time here, rather than when I'm
traveling, when I pick up the USA Today, I would
expect in the snippets to hear of these instances
occurring around the country, as I do other
situations.

So that's sort of a global point that I
don't understand.

I have a very negative visceral reaction
to the heavy hand of government, and placing it in
the hands of any administrator, well intentioned or
not, the ability to parse the intent, heart, that

always gets me nervous.
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On one gside of the ledger, I have a very
uncomfortable environment, which I think is healthy;
on the other hand, I have physical threats, I have
hate, I have a situation where speech creates a
dangerous environment, I place those on the other
side of the ledger.

So that is sort of where I come from,
and I feel more comfortable, candidly, with a
diversity of ideas, even stated very aggressively,
and creating an uncomfortable environment. I prefer
that rather than falling on the side of the ledger
where you place certain authority in the hands of a
government official.

Having said that, what I don't - I just
don't understand why the Rutgers situation is so
unusual. To me that seems appropriate, not having
the government official come in and either condemn or
take down or prevent the speech from occurring in
those cases, but simply saying, that does not
represent the institution, because that seems to me
to be what happens in most other cases, where you
fall down on the side of, again, not preventing the
speech. You may even provide a government forum for
the speech and then say, this is not speech endorsed

by the institution, which sends the broader signal to
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the community.

And in my experience, although limited,
that seems to spark the real debate.

(Simultaneous voices)

MS. TUCHMAN: Most colleges and
universities remain silent. And they do it, they
say, because of the First Amendment that we've got to
encourage free exchange of ideas and rigorous debate.

There have been occasions where
university presidents and chancellors have spoken up,
Rutgers being one example. The American Association
of University Professors, while against speech codes
and restricted speech, encourages college
administrations to speak up.

The ACLU takes that position as well:

No suppression or restriction of free speech, but we
encourage and endorse administrations to vigorously
come out and condemn hate speech.

So I agree with you. I don't really
understand why universities are not speaking up,
because the effect is, by tolerating it and remaining
quiet, you are sending a message to the perpetrators
and the wvictims, we accept this, it's okay with us.
And it's not okay.

MS. STERN: Right, I agree with you 100
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percent. The problem is, there are very few profiles
in courage on the college campus. I don't know why
it is so politically correct to be anti-Semitic.

COMMISSIONER TAYLOR: Why does it
require a profile in courage?

MS. STERN: Because this is the
politically correct parroting. That's why I say,
these people are like herds. They are not thinking
outside of the box. They are all following like a
bunch of sheep. And unfortunately, it has become so
de rigeur to bask Israel on college campuses without
realizing the implications in just how deep and how
pernicious that hatred is.

DR. TOBIN: May I? Anti-Israelism

serves as an appropriate guise for anti-Semitism.
And what we've sgseen is the language of anti-Semitism
used in the debate, as it's called, about Middle East
politics, so that traditional anti-Semitic images are
used.

Israel is a Jewish real estate
adventure. Jews control the Congress of the United
States; substitute that for Israel controls the
Congress of the United States. Jews are greedy;
Israelis and Israel are greedy; they want to own all

the o0il resources of the Middle East. So on and so
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on and so on.

And by using anti-Semitic language and
images in this discussion, it goes under the radar,
and most faculty and university administrators are
reluctant to deal with it because they don't want to
interfere with a debate about politics.

And it would seem that they are stepping
on the toes of faculty in this debate.

Secondly, you don't see much about this
in the media, because I think this Commission is the
first that I know of to actively explore this issue
in this way. Occasionally, the Columbia story,
because it was so outrageous, was covered in the New
York Times and the Sun and other places. And the
Irvine issue might get into the local paper in Orange
County. And something outrageous at San Francisco
State might get into the San Francisco Chronicle.

But it's not, as you are suggesting, the
overall seriousness of this issue is not well
publicized. We hope it will be after this.

The third thing I would say is, I
certainly am not advocating the heavy hand of
government as the first solution. What I am
suggesting is that governments at all levels, both

state and federal, in providing huge amounts of money
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to colleges and universities, have not only the right
but the obligation for appropriate oversight, and I
am stressing appropriate.

Again, anybody who has been in the
university knows that if one receives a grant from
the National Science Foundation or the National
Endowment for the Humanities or the National
Institutes of Health, there are appropriate review
and oversight requirements that come with those
funds.

It cannot be that the colleges and
universities are receiving these tens of billions of
dollars without appropriate oversight when it comes
to these kinds of issues.

And last but not least, in terms of the
free speech issue once again, I come to this from a
variety of perspectives. I can step out of my role
as a researcher. I am the father of an African-
American son. I don't want him to be on a college
campus and have to deal with posters all over the
place proclaiming the genetic inferiority of blacks.

I don't want him to have to go in a classroom and
defend his race by saying that he is an inferior
person. It doesn't belong on campus.

This is ugly, and it doesn't belong on
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campus .

VICE CHAIRPERSON THERNSTROM: Would you
add another point, which is, look, Israel is seen as
a country of privileged whites, and that viewpoint is
at one with the political atmosphere on campus with
respect to a variety of issues.

DR. TOBIN: I have a comment about that.

I seem to have a comment about everything; I'm
sorry if I'm monopolizing the conversation.

We issued a book two months ago called
In Every Tongue: The Racial and Ethnic Diversity of
the Jewish People, which documents that 20 percent of
American Jews are Latino, Sephardic, black and Asian,
and that Israel is the most racially and ethnically
diverse nation on the face of the earth. Forty
percent of the population is African, Asian, Latino
and Arab.

The anti-Israel debate is framed in the
politics of race. Jews are white colonial
oppressors. Palestinians are brown indigenous
colonized victims. It's one of the great lies that
one perpetrates by distorting who Jews are, who
Israel is, and it's part of the paradigm of Saidism
in general on campus.

So the politics of race are particularly
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problematic in this debate, and one is accused of
supporting Israel - and we've documented this over
and over and over again - if you support Israel, and
as a Jew you say, I support Israel, you are labeled
racist at the outset.

This is also an ugly misuse of
politically correct language on campus. We have in
this book a picture that says it as well as anybody
can say it about the paradigm of race. It has
Israelis after Palestinians. And the caption is, are
brown lives worth less than white lives? That is the
way it's framed.

VICE CHAIRPERSON THERNSTROM: And my
point was simply that that distortion partially
explains the timidity of administrators on campus.

COMMISSIONER TAYLOR: One more gquestion
if T may. You raise an interesting point.

Do you see a distinction between, for
example, David Duke being given a forum, assuming it
applies with all the applicable local statutes, to
speak in a public square, versus the opportunity to
speak on a university campus?

DR. TOBIN: I think David Duke should
have the opportunity to speak on campus.

COMMISSIONER TAYLOR: Okay, how is that
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different than what you said about your son not being
subjected to those statements, because he would be in
the context of David Duke coming to the university?

DR. TOBIN: I don't want my son
surrounded by those statements. That is, if that
becomes the language of the campus, both inside and
outside the classroom, then the university has failed
to appropriately deal with the issues of race,
ethnicity and gender.

That's the point. This is pervasive.
It's overwhelming, and part of the political
discourse of campus, whereas other forms of racism
are not. And that is the problem.

MS. STERN: If every classroom, I might
add, within a department --

COMMISSIONER TAYLOR: Were populated by
David Duke professors, that's right, okay.

MS. STERN: And there would be no way
for a black child to feel comfortable, then we're
failing. We're failing miserably on college
campuses.

DR. TOBIN: And worst of all is, if you
criticize David Duke, you are accused of being a
racist. That's when it becomes perverse.

VICE CHAIRPERSON THERNSTROM: Let us, we
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do need to wrap this up. But the staff director has
some questions.

STAFF DIRECTOR MARCUS: Thank you, Madam
Chair.

These have been wonderful presentations,
so I thank all of the witnesses. I also would like
to thank the staff members who all put this together,
especially Chris Byrnes.

Dr. Tobin, you mentioned a few times the
problem of anti-Semitic incidents on campus falling
below the radar screen. And I would like to ask the
panelists about one specific aspect of this.

Earlier this morning, the Commission
received from the Anti-Defamation League a helpful
statement on the topic of campus anti-Semitism in
which they argued, in part, that there is
insufficient monitoring of campus anti-Semitic
incidents.

And if I may try to characterize, they
indicate that there is a discrepancy in the manner in
which the Department of Education collects hate crime
statistics, and the manner in which it is collected
by the FBI.

And in particular they point out that

the Department of Education does collect information
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about certain anti-Semitic and other hate crime
incidents under the 1998 amendments to the Higher
Education Act, but that they are limited to those
forms that involve bodily injury, where the data does
not include other forms of anti-Semitic incidents
which might include harassments, threats,
intimidation, perhaps vandalism.

Do the panelists agree that there is a
lack of data or information about anti-Semitic
incidents, and a need to collect greater data in some
way or other?

MS. TUCHMAN: Absolutely, even before we
get to the governmental level. I think there is a
problem first in students reluctance to report
incidents of anti-Semitism. I think they are
uncomfortable raising the issue. I think they sort
of talk it away.

And even if they do end up reporting it,
I don't know that it always gets documented
sufficiently by the administrations on our college
campuses.

So even before we get to the point that
you're talking about, I don't know that there is
sufficient documentation on the lower levels.

MS. STERN: Right, I think there has got
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to be some user friendly mechanism, and some
publicity, and here I think we can make some really
great recommendations.

If we could have whatever institutions
of Jewish life there are on campus be the vehicle
with which you could publicize, there should be
documentation if a student is threatened or
intimidated in anyway.

I mean we really do need the data.
Students don't know how to come forward.

There is this lopsided power hierarchy,
where there is the college professor who is grading
them, and you're afraid of intimidation and
retribution if they do come forward.

So it's a very - if there were some sort
of transparent grievance procedure where students
could come forward without having to confront the
professor directly, it would be really wonderful. It
would be a tremendous help.

There are many, many - we don't know -
I've heard ad hoc stories, but we don't know how many
lonely college students there are, Jewish college
students, in East Podunk University, you know, who
are feeling threatened. We know about Columbia,

because there is a critical mass, and they support
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one another, and so they can come forward.

So that would be just a wonderful,
wonderful and tangible result of today's remarks.

MS. TUCHMAN: I can speak to what I know
about at U.C. Irvine, and I can tell you that for
years the Jewish students there have been
complaining, whether it's verbal complaints - I don't
know how many formal written complaints. But there
have been meetings upon meetings with administrators
there.

And I don't know to what extent those
complaints have been documented. I mean I would
doubt that they have been sufficiently documented.

MS. TUCHMAN: As a whole, can I add just
one more thing, as a whole university administrators
have been very dismissive, and pejorative, and
patronizing toward Jewish students. And many times
they say, well, don't you just feel this way because
you come from a very insulated environment or
parochial environment?

STAFF DIRECTOR MARCUS: That actually
provides a good segue to my next question. Dr.
Tobin, I believe earlier you indicated that one of
the things that might be done is to encourage

students who believe their rights have been violated
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to file complaints.

Do the panelists believe that there has
been adequate public education or technical
assistance regarding the rights that students have?
And if not, is there a need for federal agencies to
do more to ensure either than students know their
rights, or that educational institutions know their
obligationsg, what could be done?

DR. TOBIN: Quick answer, Ken, is that
students do not know their rights, and it would be
very important for all agencies to publicize what
their rights are, and encourage them to protect their
rights.

They don't know, and it would be very,
very, very helpful.

MS. TUCHMAN: Just to supplement what
Gary said, I think it's particularly important in the
context of the Title VI under the federal Civil
Rights Act, and that's because there's been a recent
change in the way that that statute has been
interpreted with respect to anti-Semitism.

Up until the fall of 2004, the Office of
Civil Rights in the Department of Education were
interpreting the law as not protecting against anti-

Semitism. The statute speaks about race, color, and
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national origin. The interpretation was that anti-
Semitism is religious discrimination, and doesn't
fall under the statute.

Fortunately - fortunately - in September
I believe of 2004 there was a change in the
interpretation which I personally believe is
consistent with federal court decisions, Supreme
Court decisions, that understand that being Jewish is
far more than just a religious designation; it's a
recognition of one's ethnic identity, one's cultural
identity, and that it's completely appropriate to
consider Jews as a protected class under Title VI.

That's the next interpretation of the
law, and many people may not know that. So I think
it's important to get that word out, and make people
clear on what their rights and obligations are under
the law.

MS. STERN: I certainly needed to know
that Jews were protected under the law. And I am
certainly not a novice to these issues.

So the fact that I didn't know that
until Susan just said that should really indicate
that our students don't know this. They have no way
to turn.

MS. TUCHMAN: If my complaint had been
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filed a month or two before it was filed, it probably
would have been dismissed by the Department of
Education without regard to the facts, based on the
construction of the law.

VICE CHAIRPERSON THERNSTROM: So do the
language students get in their handbooks when they
first arrive on campus - let's say at Columbia for
example, many Jewish students, many Jewish alumni, a
lot of Jewish scholars at the university - does the
handbook they receive as freshmen says what that is
relevant to this issue?

MS. TUCHMAN: I don't think it says
anything as far as I know.

DR. TOBIN: I don't know what they say
either. I suspect they say something generally about
pluralism and diversity and blah blah, embracing
diversity, embracing diversity, embracing diversity,
I suspect that's what they say.

I don't think university handbooks are
going to be publicizing that the students have legal
rights for the failure of the university to protect
their racial and ethnic identity. Just a guess.

STAFF DIRECTOR MARCUS: Since both
Columbia University and the University of California

at Irvine have been mentioned during the course of
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this meeting, I should state for the record that
those universities were invited to participate and
declined.

Columbia University did send me a letter
too long to read into the record on November 15th,
but there are a couple of points here that I just
think I ought to mention.

Columbia does state, quote: Like the
Commission, we are Columbia abhor anti-Semitism or
any other form of invidious discrimination, close
quote.

They also maintain the following: At
Columbia like all universities faculty and students
with different views, perspectives and experiences
must be free to vigorously and openly engage in ideas
and issues with a diversity of thought and freedom of
inquiry and expression undergird the entire academic
enterprise. An atmosphere of mutual respect,
civility and tolerance at our nation's universities
must be ensured.

COMMISSIONER BRACERAS: I have a
question for the staff director, well, actually a
proposal, but a question to the staff director as to
whether it is feasible.

Might it be possible for the Commission

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105

to put out something informing students of their
rights? Because as we say, universities - of course
they will say they have a right not to be
discriminated against, but they are not going to
distribute the name and address of the local
representatives of the Department of Education where
students can then go file complaints against them.

Might it be possible for us to put out
some sort of brochure, pamphlet, or maybe we've done
so already, that would specifically highlight or
mention the change in the law, indicate who is
protected, and what types of things they are
protected from, and where they can go for recourse.

And obviously we wouldn't have the money
or the resources to distribute it to every
university. But we could take a subsection of
colleges, key state universities, or just Ivy League
universities, or just pick a small group, and get the
word out to students as to their rights.

Is that something we might want to think
about doing?

STAFF DIRECTOR MARCUS: It's certainly
something we ought to explore. I can't think of any
reason why not. The only limitation would be a

budgetary one in terms of how it would be prepared or
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disseminated.

But we certainly have both a
clearinghouse function to distribute information
about civil rights issues, as well as a statutory
public service announcement function which may be
broader than simply radio spots, and it might
potentially --

COMMISSIONER BRACERAS: Because I
actually think that we do a good job of letting
people know about their rights in the workplace and
other areas. But students really don't have a good
sense.

If you are a victim of employment
discrimination there are a lot of people who will
inform you of your rights. The employer itself puts
up posters, and the U.S. Commission on Civil Rights
makes people aware, and other agencies of the federal
government make people aware.

But I think if you are a student you may
not be quite as aware of the resources available.

Now I think it would be a small and
modest contribution we could make, but it might be a
good one.

MS. STERN: It's a great start, it would

be a very tangible and positive thing.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

107

COMMISSIONER BRACERAS: Maybe we could
put that on the agenda for the next meeting, to raise
it for a vote?

VICE CHAIRPERSON THERNSTROM: I mean
obviously we've had in the past a hotline for people
who were Arab-Americans who feel discriminated
against, who felt discriminated against in the wake
of 9/11. I mean it does seem to me there is
precedent for the Commission taking some action.

COMMISSIONER BRACERAS: But I think a
written document where people can see the addresses
and the phone numbers of who to contact at the
Department of Education, and inform them that they
are protected.

In particular, Jewish students may not
know that they have rights, enforceable rights, at
the Department of Education.

VICE CHAIRPERSON THERNSTROM: I also
like the idea. And I would also like, and we will
need to take a vote on this, I would like to put into
the record the statement of the Anti-Defamation
League that the staff director referred to submitted
to the Commission. 1It's called, Briefing on Anti-
Semitic Incidents on College Campuses, dated November

18th.
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And as well, this letter to which the
staff director also referred from the provost, Alan
Brinkley of Columbia University. It's a letter
declining our invitation to come be a part of this
panel. But I think that the letter is worth
including in the record.

And I would like if other people are so
inclined to have a motion to that effect, that we
include these two documents in the record.

COMMISSIONER BRACERAS: So moved.

COMMISSIONER TAYLOR: Second.

VICE CHAIRPERSON THERNSTROM: All in
favor?

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Have we
lost a quorum?

STAFF DIRECTOR MARCUS: Commissioner
Yaki?

COMMISSIONER YAKI: No, you have not
lost a quorum.

VICE CHAIRPERSON THERNSTROM: Would you
like to wvote? Well, I said all in favor aye. I
guess the ayes have it.

All opposed?

(No response)
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VICE CHAIRPERSON THERNSTROM: And
Commissioner Yaki, are you abstaining?
COMMISSIONER YAKI: No, I voted vyes.
VICE CHAIRPERSON THERNSTROM: Oh, I
didn't hear you. I didn't hear you.
I believe then the vote was unanimous.
These two documents will be included in
the record. And I think, with many thanks to the
panelists for this really fascinating discussion, and
Commission meetings aren't always this interesting,
so this is really a pleasure, with many thanks to you
for coming today.
And I hope we will follow up with some
constructive measures.
This part of the Commission meeting
comes to an end, and we will take a brief break, and
then we will reconvene to go through the regular
Commission business.
So thank you very much.
(Whereupon at 12:02 p.m. the
meeting of the Commission went
off the record, to return on
the record at 12:24 p.m.)

V. Staff Director’s Report

VICE CHAIRPERSON THERNSTROM: The staff
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director's report does not require a quorum. I am
calling the meeting to order, and the next item is
the staff director's report.

And staff director, you've got the
floor.

STAFF DIRECTOR MARCUS: Thank you, Madam
Vice Chair, Commissioners.

If it please the Commission, I'd like to
extend and revise my written staff director's report
with brief additional remarks concerning management
and operations.

First, I'm pleased that we have just
been able to issue a new travel policy for the
agency. The commissioners will recall that there
were approximately nine recommendations from the
Government Accountability Office relating to aspects
of travel.

The policy that we have just issued in
the form of AI 3-14 is intended to address all of
them. They range from issues such as documenting
travel policies, properly using and retaining
vouchers to support travel claims, improving travel
file maintenance, requiring appropriate travel
documentation, et cetera, et cetera.

And we are working now to make sure that
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this policy now issued will be fully implemented
within the agency.

I would urge all staff members and also
all commissioners to review the policy. There are
some items that are new, and others that remain the
same. In particular, I would remind everyone that
the requirement that travel vouchers be submitted
within five days of the expense, we will need to
enforce that. The sanctions for noncompliance with
that are a matter of federal law, and they are
described within the policy.

We have also recently requested a
program assessment and rating tool by the Office of
Management and Budget in 2006. This also is
something that was recommended by GAO. They
recommended that we consider the costs and benefits
of undergoing a part review, and they also indicated
that it would be useful, they believe, to us.

I have spoken as recently as yesterday
to the Office of Management and Budget. They have
emphasized to us that it is a very rigorous process
involving a considerable amount of resources, that
would involve OMB resources as well as our own.

They point out that in many cases the

standards they used have been more stringent than
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other agencies might have liked, and that they do
have an extensive backlog dealing with responses from
other agencies to the part review.

However, it is my belief that the rigor
and credibility of the OMB part process is going to
be important for us. The purpose is to identify
weaknesses in Commission programs, and to assist in
the planning process.

It will be an important part of the work
that we do during 2006 to assess our management, and
to ensure that we are making any changes that are
necessary.

We have indicated to the Commissioners
previously that we are trying to provide a draft
strategic plan for a vote during the December
meeting, in keeping with our timetable of trying to
achieve implementation of GAO reform by the middle of
January, given that there are some reforms that we
need to undertake in order to comply with all the GAO
recommendations that can only be done after our
strategic plan is finalized.

As a part of the strategic plan process,
we have been soliciting input from various
stakeholders including congressional committees,

federal agencies, and staff within the agency.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

We have just received some input, both
oral and written, from at least one congressional
committee. They have, however, also indicated an
interest in receiving an additional draft of that in
the middle of December. We are in the process now of
reviewing and analyzing all of the input that we have
received from stakeholders, including congressional
and noncongressional stakeholders.

Of course one of the issues that we are
going to have to look at is the question as to how
the mid-December deadline for providing a draft to
Congress will impact upon our intended mid-December
vote on the strategic plan, and how that in turn will
impact on the timetable for completing those aspects
of the GAO recommendation that can only be completed
after we have the finalized strategic plan.

As the commissioners are aware, the 2004
audit by Parker Whitfield was intended to be
completed by the end of November 2004. It is now
nearly a year overdue. We have been continually
reminding the audit firm of Parker Whitfield of the
need to complete the review.

We've also emphasized to them that the
current work period ends at the end of this month in

November, and will not be extended further, so we
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certainly need to get from them whatever it is they
are going to provide us within that time period.

Some commissioners have commented on the
question as to whether we are even currently
auditable for 2004 or 2005. We will I hope find out
Parker Whitfield's conclusion with respect to the
2004 year fairly soon.

Now we do also simultaneously have an
audit process underway for fiscal year 2005. The
firm of Williams Adley has been retained to provide
that audit. They are now somewhat delayed, partly as
a result of the delay in the 2004 audit, which they
would like to have before they do 2005.

They are also somewhat delayed by virtue
of the fact that we had to issue a request for audits
twice. The first time we issued it, we had no one
bidding, so that delayed the process somewhat.

We have brought this to the attention of
the Office of Management and Budget, which has
granted us a 60-day extension on our performance and
annual report requirement, which includes a
requirement to provide the audit. So it will be due
now during the middle of January, January 15th, at
the Office of Management and Budget.

However, as requested, that after we
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receive the audit from Williams Adley we provide a
corrective action plan describing how we intend to
address any weaknesses identified by Williams Adley
by February 15th. So that work is also underway.

We are delighted that we now have on
board a new full service accounting provider in GSA,
and I believe that with their arrival, and with the
new reforms that have taken place, in 2006 we will
have a greater degree of controls than we'wve had
previously. However, I would not be surprised if the
results of the audit for 2005 should reflect a lack
of controls that we have had previously.

That is my report, but I would be
pleased to answer any questions that commissioners
might have.

VI. Management and Operations

VICE CHAIRPERSON THERNSTROM: Do any
commissioners have any questions?

Well, if not we're moving on to a group
of motions.

I think all of you have copies of those
motions. You should have in front of you, the first
one which involves the posting of a report to
Congress on the Commission website. And I do need a

motion to post that report.
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So if somebody could find the language,
and make a motion.

COMMISSIONER TAYLOR: Madam Chair, I
move that the Commission's September 30th, 2005
report detailing recent Commission reforms and issued
to the Senate Committee on Appropriations pursuant to
a report for commerce, justice and science for
fiscal year '06 be posted on the Commission's website
at the earliest practical time.

VICE CHAIRPERSON THERNSTROM: And do I
have a second on that?

COMMISSIONER BRACERAS: Second.

VICE CHAIRPERSON THERNSTROM: Any

discussion?

Okay, all in favor by indicating aye.

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Anybody
opposed?

(No response)

VICE CHAIRPERSON THERNSTROM: Motion is
approved.

I believe it's Commissioner Braceras who
has a message that she would like to read that is
from the Chairman Gerald Reynolds.

COMMISSIONER BRACERAS: Yes, here is
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Chairman Reynolds message. It reads:

I have decided to appoint Vice
Chairperson Abigail Thernstrom and Commissioner
Ashley Taylor to sit on the U.S. Elections Assistance
Commission Board of Advisers.

According to the Elections Assistance
Commission's regulations, as well as the past
practice of this Commission, it is appropriate that
the chair would make these appointments. The board
of advisers consists of 37 members drawn from various
national associations and government agencies who
play a role as volunteers in the implementation of
the Help America Vote Act.

The board members serve for two-year
terms and may be reappointed.

I have every confidence that Vice Chair
Thernstrom and Commissioner Taylor will be effective
representatives of the commission, and that their
expertise and knowledge will enable them to
contribute significantly to the Elections Assistance
Commission.

That is the end.

VICE CHAIRPERSON THERNSTROM: That does
not need to be voted on.

VII. State Advisory Committees
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State advisory commission issues.
Working group on the state advisory committee
discussed the issue of the criteria for voting on SAC
reports. For instance, we now publish reports
written by SAC, giving the impression the Commission
has signed on to the substance of those reports.

In fact, in reality, we do not verify
either the accuracy or the validity of the factual
findings in such reports.

I think there is a motion rising out of
the last meeting of the working group aimed at
addressing this problem.

Commissioner Taylor, do you have, as I
understand you do, a motion for the Commission this
morning?

COMMISSIONER TAYLOR: I do.

I move that the Commission establish a
policy which will supercede all prior inconsistent
policies previously adopted, and policies as follows.

I move that the Commission continue its
process whereby we vote to publish the state advisory
committee reports.

However, when the Commission votes on
whether to publish a state advisory committee report,

commissioners may consider evaluating the quality and
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substance of said report.

The commission will not, however,
attempt to engage in undue influence regarding the
content of the state advisory committee reports,
including the findings and recommendations.

If the particular state advisory
committee report in question does not obtain a
majority of the votes of the commissioners, the SAC
report will be deemed filed with the Commission but
not published.

All published reports will be available
to the public. Any report deemed filed but not
approved for publication shall not be placed on the
Commission's website, nor obtained via a link on the
Commission's website

VICE CHAIRPERSON THERNSTROM: Do I get a
second to this motion?

COMMISSIONER BRACERAS: Second.

VICE CHAIRPERSON THERNSTROM: And we
need some discussion. If there is any. Yes?

COMMISSIONER MELENDEZ: Commissioner
Melendez. How time-consuming is that for us to
review these?

VICE CHAIRPERSON THERNSTROM: The staff

director can maybe - I mean the volume of these
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reports has not been huge.

STAFF DIRECTOR MARCUS: The volume has
varied over time, and regrettably has decreased in
recent years as the budget for SAC travel has led to
a decrease in SAC reports.

The historical expectation has been that
every SAC shall submit one report, which is to say
within a two-year period of the SAC's charter, they
would do a report, which is to say we would have 25
or 26 reports within a given year.

However, there has been a custom,
particularly in recent years, for supervisory
committees to combine together, so that often there
would be one regional report, which would be the
report of as many as six of the SACs or more.

I don't believe that there have been in
recent years more than a handful of separate reports
coming from the State Advisory Committees. So it
would be a matter of how long it takes a commissioner
to review each one.

I don't think that there has ever been
at least in recent years as many as one report per
meeting.

VICE CHAIRPERSON THERNSTROM: I think

that is correct. And the average length of these
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reports is not - this is not an onerous job.

And in many instances, of course, you
will look at a report and feel you do not have to
read every sentence in it; that you get the gist; you
are in favor of having it posted or not posted.

STAFF DIRECTOR MARCUS: And I'm reminded
that the administrative instructions of the agency
require that commissioners have at least 60 days to
review a report before having to vote on it.

VICE CHAIRPERSON THERNSTROM: Any
further discussion of this motion?

COMMISSIONER YAKTI: Hello?

VICE CHAIRPERSON THERNSTROM: Yes,
Commissioner Yaki, come in.

COMMISSIONER YAKI: Yes, okay.
Commissioner Thernstrom wanted to know where my First
Amendment absolutist came in. It comes in right
here.

I don't believe that --

VICE CHAIRPERSON THERNSTROM: I didn't
think this was a First Amendment issue, but whatever.

COMMISSIONER YAKI: Well, it is to the
extent that we have reports being made by a
government body that if it is, quote unguote, filed,

will never see the light of day. And I have a strong
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objection to the fact that a report that is quote
unquote merely filed cannot be accessed by the public
in any way whatsoever.

I just object during the meeting.
Perhaps it could be listed to a link of reports that
people could contact us to order rather than simply
being hyperlinked to a PDF which is what an approved
report would be that was not contained in this
motion, and therefore, I cannot support it.

VICE CHAIRPERSON THERNSTROM: Since I
haven't been part of this working group, say it
again: What you are proposing is not a link to a PDF
but a --

COMMISSIONER YAKI: A link to reports
that exist that the public can then contact us to
order a copy rather than simply download it. In
other words, there would be an additional process for
other reports that have been delisted from our
website.

But I'd rather see them all listed with
just a question of whether they were approved or
merely filed. But it's a black hole that they would
descend into as a file reporting is something that I
cannot support.

VICE CHAIRPERSON THERNSTROM:
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Commissioner Braceras.

COMMISSIONER BRACERAS: I just want to
say that this isn't a question of gquashing a report
or killing a report.

When our own commission produces reports
that we don't think are acceptable, we vote them up
or down, and we do so based on the content of the
document as well as the quality of the document, or
any other reason that we deem to be relevant.

So all this motion does is basically ask
us to consider the work of the SACs in the same way
that we consider the work of our own staff.

And to give it a critical eye, and to
judge it on its merits. And reports that are not
approved by the Commission, be they SAC reports or be
they Commission documents, do not go on the website,
and do not bear the seal of federal approval.

Commissions that are approved by the
Commission are then made available to the public, and
in the large majority of the cases reports are
approved.

But it seems to me unwise to allow the
state advisory committees to use our money and our
resources to produce reports that a majority of

commissioners fundamentally don't - either don't
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agree with or don't think are of high enough quality
to merit our seal of approval.

So that is the genesis of this motion,
and the reason behind the motion, and the reasons why
I support it.

COMMISSIONER YAKI: Well, if I could
just respond, and don't take it the way it's going to
sound, but we haven't had any state advisory
committees operating for some time - seen any reports
coming out anyway. I was disturbed by the
conversations that were had during commission
meetings regarding content control.

And I believe that if they've done the
work, and if we've done our work correctly in
selecting the appropriate people who have an interest
in these issues - I mean the fact of the matter is
that I should be voting for this motion on the off
chance that as a new criterion we get some whacky
reports coming out from the SACs, I'd kind of 1like to
bury them underneath - in the proverbial Davy Jones
Locker.

But the fact is that I think you take it
as you see it, and the public has a right to see what
it is that's been produced by their - at their cost,

and under our auspices.
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VICE CHAIRPERSON THERNSTROM:
Commissioner Taylor has a question, but let me just
ask you and the staff director a question here.

Is there a distinction between the work
by our staff here at the commission - Ken, don't go
away; oh, okay - a distinction between the work of
our staff here at the Commission with, in place now a
process by which we have - we periodically review the
process of the work and have a chance to express our
views as to how it's shaping up.

Is there a distinction between that and
the work of the SACs that we have no input into at
any stage of the process, and therefore, it seems to
me that if there is such a distinction, then that has
some implications for our commitment to posting work.

Is that an off the wall point on my
part?

STAFF DIRECTOR MARCUS: Well, there is
certainly a distinction between the status of a
national project that comes to the attention of the
Commission and that of the SAC.

With respect to the work of a SAC, it is
a final complete approved report of a State Advisory
Committee where the Commission has an obligation not

to exercise undue influence, and not to unduly sway
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the recommendations of this advisory committee.

Whereas with respect to the work of the
national offices, they are providing a draft of what
will ultimately be a project of the commission, so
that on the SAC reports, the commission does not wvote
to approve the report; only on whether to publish it
or not.

Whereas for the national projects the
vote is on whether to approve or not.

I would say that with respect to SAC
projects that are not approved, and to the best of my
reading of the motion, I don't think there is a
change under the motion, the Commission may still
have obligations of disclosure under the Freedom of
Information Act and may still provide the documents
to the public under a FOIA request, even if they are
not copied for general distribution or posted on the
website.

VICE CHAIRPERSON THERNSTROM: Ashley.

COMMISSIONER TAYLOR: I just wanted to
pick up on that point, that is, these documents
remain public documents. And if a member of the
general public requests the document, we have an
obligation to provide it even if this motion is

accepted by the body.
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And what I think it does, it makes it
clear to the public what documents we approve and
stand behind, and what documents are simply lodged or
filed with the Commission. And whether it's just
perception or reality, I think it's important for us
to all feel comfortable with documents that the
public may perceive we're standing behind.

This just gives us the flexibility to
make that point clear, and separate the two stacks of
documents, while at the same time allowing the SACs
to continue to produce their reports, and again, they
aren't - they remain public documents, and I suspect
that when a SAC produces a report, and it's simply
filed, and not published, and they are proud of that
report, they will publicize the report, and when
requested, will provide copies.

COMMISSIONER YAKI: I strongly disagree.

Simply because a document can be found through the
Freedom of Information Act requires that someone
knows what the name of the document is in the first
place.

And I think that what we're doing by
simply turning it into essentially the giant wvault of
nothingness is I think irresponsible, and I think

makes it extremely difficult for the public even to
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find out what the heck the work may have been done in
the first place.

I think the idea that a FOIA request is
an acceptable substitute for a listing on our website
is between night and day, and I simply can't support
it.

COMMISSIONER TAYLOR: Well, let me
address that point. While I may agree with you on
that narrow issue, I think we have to balance that
against the perceived seal of approval that we give
to every report that we accept and publish.

And when balanced against that concern,

I fall down in favor of this motion.

COMMISSIONER YAKI: The problem is that
I offered a compromise that would have shown which
ones we approved and which ones we did not but still
would have made the report more readily accessible to
the public than as a procedure outlined by the staff
director.

The fact is that these reports were made
by an agency under our auspices using taxpayer funds.

And I believe that we should not make it a scavenger
or treasure hunt for someone to find out what they
may or may not have done.

VICE CHAIRPERSON THERNSTROM:
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Commissioner Braceras.

COMMISSIONER BRACERAS: I have a
guestion, and that is, how are commission reports
currently dealt with when they are voted down? I
mean I know they're not posted on the web.

In other words, what I'm getting at, it
seems to me, that reports done by our own staff,
which we decide not to approve, should be dealt with
in the same way as these reports, and there is no
link on the website to reports prepared by the staff
that were voted down by the full commission.

There is no press release that goes out
saying there is a report; we just decided not to
approve it, but feel free to come and get it.

So if we don't do that for our own
reports, and I think that we don't - but I'm asking
for clarification - it seems reasonable that we
wouldn't do that with the staff reports either.

And secondly, I would ask in both cases,
in the case of a SAC report that we don't approve,
and in the case of a commission produced document
that we don't approve, to the extent that we do mail
it out to system who requests it via FOIA, I would
ask whether we shouldn't stamp it unapproved draft,

to make clear.
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I guess those are two questions.

VICE CHAIRPERSON THERNSTROM: No, I
think you're right.

COMMISSIONER BRACERAS: What happens to
commission reports that we don't approve?

VICE CHAIRPERSON THERNSTROM: They go
into Michael's black hole.

COMMISSIONER BRACERAS: Okay, and if
somebody FOIAs them, and we send them to them, are
they sent out clearly marked as drafts that were
unapproved or that were voted down?

COMMISSIONER YAKI: First of all, they
are not drafts; they are final reports. So for us to
lay it on as drafts is completely misleading.

COMMISSIONER BRACERAS: Okay, Michael,
what I'm referring to as an unapproved draft is a
commission draft that the commissioners didn't
approve.

In the case of a SAC report it can be
labeled unapproved; simply unapproved.

So my questions are directed I guess at
the staff director as to how we deal with our own
reports.

And my suggestion is that it makes

perfect sense to treat the advisory committee reports
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in the same way.

STAFF DIRECTOR MARCUS: Commissioner
Braceras, I am going to do my best to respond, and
may need some help from staff to the extent that some
of this may precede my experience.

It's my understanding that with respect
to drafts of Commission projects, they are considered
to be purely internal, and they are not produced
subject to FOIA or any other requirement, because
they are not completed documents.

With respect to SAC reports that are
approved by the SAC but not published, it is my
understanding they would be considered completed
projects. I suspect they would be subject to FOIA.

I am not aware of experience of getting
a significant number of requests for those documents.

Does any member of the staff have anything contrary
to add?

COMMISSIONER BRACERAS: I guess what I'm
saying is, I don't really see much of a substantive
difference between a SAC report that a majority of
this Commission decides is for one reason or another
is unacceptable, or a staff report that a majority of
this Commission decides is unacceptable.

Those seem to me to be equivalent
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documents.

STAFF DIRECTOR MARCUS: I would say that
there may be some legal distinctions between a report
which is final in the sense - a SAC report is
considered final when it's approved by a majority of
the staff.

COMMISSIONER BRACERAS: Right, so there
may be legal distinctions in terms of FOIA, but in
terms of how we treat them, and in terms of our
concern about making them available, I don't think
that there is really any substantive difference. I
think if a majority of the Commission finds the work
product to be unacceptable, there is no reason to
promote that work by putting a link on the website to
it.

VICE CHAIRPERSON THERNSTROM: You know,
it seems to me here that there is a distinction.

Our reports, our work products, are not
going to end up being voted down simply because we do
not have input at every stage of the work.

So we're not going to allow a report to
be completed that we can't sign onto. The SAC
process is completely different. We are handed
finished reports that are the work of a legitimate

body.
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I frankly am troubled by precisely the
issues that Michael Yaki is raising.

STAFF DIRECTOR MARCUS: I think that for
clarity I need to indicate that there has been
differences over history, over time, as to the
treatment of SAC reports that were not approved by
the agency, particularly prior to this new
leadership. And I think we would probably need to do
a little bit more research to give a full answer as
to what has become of some of the ones that were not
approved.

There may have been for instance some
nonapproved SAC reports that were actually posted on
the website even.

COMMISSIONER BRACERAS: Okay, well, I
was just curious. I'm not requesting that it be
researched, or that we impose any additional burdens
on the staff in that regard. I just thought if there
was a quick answer, it might inform the discussion.

VICE CHAIRPERSON THERNSTROM: I frankly
would like to find a compromise on this, so that
there is something between a black hole and
endorsement.

COMMISSIONER BRACERAS: Well, there was

something that we talked about during our working
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group meeting was a proposal that I had made to
accept the document and publish it, but to make very
clear in some sort of disclaimer that this is the
independent assessment of the whatever, Arizona SAC
committee, and does not reflect the views of the
United States or its individual members.

VICE CHAIRPERSON THERNSTROM: And what
was wrong with that?

COMMISSIONER BRACERAS: I don't know, I
thought it was a pretty good compromise, but it never
seemed to go anywhere.

VICE CHAIRPERSON THERNSTROM: I like it
just off the top of my head.

COMMISSIONER YAKTI: I think it just got
dropped - as long as it was published and accessible
via the website I was for it.

COMMISSIONER BRACERAS: I mean part of
my problem with approving some of these reports is,
as Commissioner Taylor indicated, is that it gives
the impression that a federal agency has approved the
content and the recommendations contained with the
report, and that is misleading, to say the least.

So if it can be clearly stated that this
is the independent work of a SAC, and we don't

necessarily agree or disagree with it, that's fine
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with me. I wouldn't necessarily advocate posting it
up on the web, because I think then it does continue
to give that misleading impression.

I don't mind there being a list of such
reports on the web that people can request, but to
publish it on the web would go farther than I would
go.

But I would be comfortable publishing
the reports with the disclaimer that I outlined, and
making a list of those reports available on the
website for people who choose to ask for them.

I would be comfortable with that
compromise.

VICE CHAIRPERSON THERNSTROM: And
Commissioner Yaki, would you be comfortable with that
compromise? That appeals to me a lot. Have a list.

People know about it. ©Not a black hole. But we
don't have endorsement of the methodology, the
findings.

COMMISSIONER BRACERAS: And no press
release saying, today the U.S. Commission on Civil
Rights released this glorious report.

VICE CHAIRPERSON THERNSTROM: But full
disclosure that a report was in fact written by a

particular SAC and is available for those who are
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interested.

COMMISSIONER BRACERAS: And the SAC can
distribute it as they see fit.

VICE CHAIRPERSON THERNSTROM: And the
SAC can distribute it. What do you think?

COMMISSIONER TAYLOR: I'm not opposed to
that at all.

COMMISSIONER YAKI: How does that work
vis-a-vis our website?

VICE CHAIRPERSON THERNSTROM: We would
have a list.

COMMISSIONER BRACERAS: There would be a
list of SAC reports on the website that somebody
could click on that link, it would say SAC reports.
You'd click on it. 1It'd have a list of all the
reports done by the SACs and which SACs did them, and
a phone number, an address, to let people know whom
they should contact to get a copy of the report.

VICE CHAIRPERSON THERNSTROM: No, wait a
minute, there would have to be a distinction between
approved and unapproved.

COMMISSIONER YAKI: The approved people
should be able to get by simply hyperlinking to a
PDF, and I would agree to a different method for

obtaining filed but not approved report, as long as
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they were listed on the website.

That was my proposal to begin with, and
I would still agree with that.

COMMISSIONER BRACERAS: I guess I'm a
little confused, because the original proposal I made
during the course of the working group was basically
just to accept all SAC reports but put a disclaimer
on them saying it doesn't necessarily reflect the
views of the Commission or individual commissioners.

COMMISSIONER YAKTI: I would be
acceptable with that, as long as those reports are
accessible in some way on our website.

COMMISSIONER BRACERAS: And I would just
make the list available on the website. Because I
think once you get into voting on the substance,
approving or disapproving the substance, then there
is no need for a disclaimer, we are back to where we
were originally. Because some are approved, and
those bear our name, and some are not approved, and
those don't bear our name.

So we're back to the original motion,
then.

VICE CHAIRPERSON THERNSTROM: Now, look,
it seems to me we're not quite back to the original

motion. What there is a consensus on here is to have
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a link to all SAC reports, to make a distinction
between - and somebody correct me if I'm wrong - to
make a distinction between those SAC reports that
have been approved, and you can click on it and get a
PDF version of them, and those SAC reports that have
not been approved, but you have been notified that
they exist, and if you want them - they are not in a
black hole - if you want them you can ask for them.

COMMISSIONER BRACERAS: Just to be
clear, the unapproved reports will have the
disclaimer on them, and there will be a list of them
on the website but they will not be accessible
through PDF format.

VICE CHAIRPERSON THERNSTROM: That's
correct, is that correct, Michael Yaki?

Commissioner Yaki, do we have an
agreement on this?

COMMISSIONER YAKTI: It just clicked in
and cancelled out about five seconds. I apologize.

COMMISSIONER TAYLOR: Come back from the
black hole.

VICE CHAIRPERSON THERNSTROM: All right,
look, I will repeat this.

It seems to me there is a consensus in

this room and with you on having a list of the SAC
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reports. You click on a link on the website to a
list of the SAC reports.

They are divided into two categories.
Category approved you can get a PDF version off the
website. Category not sanctioned by this Commission,
nevertheless, you have been notified, it hasn't gone
into a black hole, you have been notified that it
exists, and you can obtain a copy of it if you wish
by requesting it.

COMMISSIONER YAKI: I'm agreeing.

VICE CHAIRPERSON THERNSTROM: And the
SACs themselves are free to do what they want with
their own reports, but again, there will be a
disclaimer indicating that it did not receive
official Commission approval.

STAFF DIRECTOR MARCUS: Let me make sure
that there's clarity on some of the nuts and bolts of
this.

As I understand it, and I can be
corrected perhaps by staff, the main list that we
have on the website of Commission documents is an
actual document that we have that is a catalog that
is published from time to time, and it includes
approved reports.

And as I understand this perhaps
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consensus, it would be that as we - each time we
revise this, we now include within this published
document, which is available in hard copy, but it's
also on the website, not only the approved documents,
but also, under a separate heading in the catalog,
those SAC reports that have been approved. And
that's what's in the catalog.

And then in addition we will have links
on the website to those SAC reports that have been
approved.

Did I get the process right?

VICE CHAIRPERSON THERNSTROM: I think
that is correct.

COMMISSIONER TAYLOR: And then when the
unapproved reports are requested through the normal
process, and they are sent out by this office, there
will be an appropriate disclaimer.

VICE CHAIRPERSON THERNSTROM: Yes, that
is correct.

COMMISSIONER BRACERAS: I don't think
the disclaimer should be stamped on it at the time
that it is mailed out. I think that it should be
part of the publication. It should be on the front
actual inside cover of the document itself.

VICE CHAIRPERSON THERNSTROM: That's
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fine.

COMMISSIONER TAYLOR: We could make it a
header on the document.

STAFF DIRECTOR MARCUS: And just for
clarification, in the past, as I understand, the
practice with SAC reports that have not been approved
is that there is no cover with it, because they are
not even published in the sense of being Xeroxed, so
there is no version.

Now what we are doing is a new process
where a document if it is not approved, whether for
reasons of substance, quality, procedure, or any
other reason, if it is a SAC report and it's not
approved for publication, we will nevertheless have a
document that is created and Xeroxed, but it will
have on its cover this disclaimer that is being
discussed.

VICE CHAIRPERSON THERNSTROM: I think
that is correct, so there is no black hole, and there
is access.

STAFF DIRECTOR MARCUS: And as I
understand it, this would apply regardless of the
Commission's reason for voting it down, so now we're
doing this also for ones where the problem was with

respect to procedure as well.
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COMMISSIONER BRACERAS: Yes, because I
think that satisfies both the Yaki-Thernstrom-
Braceras concern about information not being
accessible, but the overall motion addresses the
larger concern which was that we felt previously that
we had to vote up or down on reports regardless of
our substantive concerns with them. And now we have
a vehicle to express substantive concerns, which we
did not have before, because we had always been told
we had to accept reports unless there was a
procedural problem.

So now we have the ability to express
substantive views, and we also have I guess the
freedom to make more information accessible.

So I think that is a good balance.

VICE CHAIRPERSON THERNSTROM: I think we
do have consensus on it. I do not have, I have not
written out, however, what the motion now looks like.

We ought to have some very clear
language here that encompasses what we've agreed on.

COMMISSIONER BRACERAS: Give me two
seconds.

VICE CHAIRPERSON THERNSTROM: Michael
Yaki, can you stay with us for a couple of seconds

more? Jennifer is writing this out.
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COMMISSIONER TAYLOR: Madam Chair, let
me say to Commissioner Yaki that I consider this a
friendly amendment to my motion.

VICE CHAIRPERSON THERNSTROM: Right.
Commissioner Yaki, this is a friendly amendment to
your motion.

COMMISSIONER YAKI: No, this is a
friendly amendment to his motion.

VICE CHAIRPERSON THERNSTROM: Oh, I'm
sorry. Actually Taylor's motion.

COMMISSIONER YAKI: Friendly, we'll just
call it friendly, how about that.

VICE CHAIRPERSON THERNSTROM: So
Jennifer, you're taking the original language.

COMMISSIONER YAKI: In the immortal of
that moving airplane, friendly, my name is not
friendly.

COMMISSIONER TAYLOR: How does he know
this stuff?

VICE CHAIRPERSON THERNSTROM: How does
he know it? He's with the culture.

COMMISSIONER TAYLOR: Clearly that's my
problem.

VICE CHAIRPERSON THERNSTROM: That's my

problem too.
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COMMISSIONER TAYLOR: Cutting against
the grain that is my problem.

VICE CHAIRPERSON THERNSTROM: That's

definitely mine. I just discovered Seinfeld this
year. I'm really out of the culture.
(Pause)

Michael, somebody should send to you by
the way, we received from the members of the panel
earlier two documents, one a book by Gary Tobin and
others called The Uncivil University on propaganda in
American education. And the other is also something
from Tobin. And somebody should mail these to you.

COMMISSIONER YAKI: Okay, thank you.

STAFF DIRECTOR MARCUS: Staff director
will take care of that.

COMMISSIONER BRACERAS: Okay, let me
give this a try.

The first paragraph of the motion
remains the same.

The second paragraph of the motion will
read as follows: Delete the first sentence of the
second paragraph altogether. Start with, all
published reports will be available to the public,
period.

Any report not approved by the
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Commission shall be published with a disclaimer
indicating that the document does not reflect the
views of the Commission, period. It will be
available to the public and listed on the Commission
website and catalog, but will not be accessible via a
link on the Commission website --

VICE CHAIRPERSON THERNSTROM: As a PDF
document.

COMMISSIONER BRACERAS: As a PDF
document.

VICE CHAIRPERSON THERNSTROM: I think
there should be one more sentence.

COMMISSIONER TAYLOR: Do we have to
clarify the fact that the published documents will
indeed be accessible on the website?

COMMISSIONER BRACERAS: I don't think we
should call them published or nonpublished, because
in a sense they're all published. I think we should
call them approved and unapproved.

So I guess the first sentence of the
second paragraph should read, all approved reports
will be available to the public via a link on the
Commission website. Any report not approved by the
Commission shall be published with a disclaimer

indicating that the document was not approved and
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does not reflect the views of the Commission. It
will nevertheless be available to the public and
listed on the Commission website and catalog.

VICE CHAIRPERSON THERNSTROM: And how
about available by request.

COMMISSIONER BRACERAS: Yes, by request,
correct, it will be available to the public by
request.

STAFF DIRECTOR MARCUS: I feel I have to
indicate to the Commission that if we are using the
term, approval, to indicate a vote on the report, as
opposed to a decision to publish, that may raise
legal issues under the FACA statute which we would
want to look into.

In general what the Commission has done
has not been to approve or disapprove a SAC report,
but rather only to publish or not publish a SAC
report.

COMMISSIONER BRACERAS: And what is the
concern about FACA?

STAFF DIRECTOR MARCUS: It is a concern,
and maybe on this one I could ask the parliamentarian
who is also our solicitor, whether there are FACA
concerns we need to look at with the question of

whether the Commission is saying that it is approving
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or disapproving a report.

MS. MONROIG: Right. FACA says that the
appointing authority, which is the Commission, cannot
exercise undue influence. That's why when you take
the reports, it's always a vote for the publication,
it is not a vote on the substance.

COMMISSIONER BRACERAS: Okay, but that
brings us back to the original issue, and the
original motion.

COMMISSIONER YAKI: Just take out the
word "approved", substitute the word "published", and
in the section about the other reports, just simply
say that those that are not published will
nevertheless be listed on the website and available
to the public.

VICE CHAIRPERSON THERNSTROM: And
available by request to the public.

COMMISSIONER BRACERAS: I think that is
fine, but then I think if it's not technically
published, gquote ungquote, it seems silly to list it
in a catalog.

COMMISSIONER YAKI: A catalog under
standard advisory commission reports. We've chosen
not to publish it. They have written it; we have not

published it.
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COMMISSIONER BRACERAS: Right, but this
is really sort of Orwellian. I mean what does
publish mean? Publish means to print and duplicate
and distribute.

COMMISSIONER YAKI: Published is just so
don't get all FACA’d upped here. (Laughter

COMMISSIONER BRACERAS: I know, but the
point is, if we're printing it, we're making copies,
we're distributing, we are publishing. I don't care
what we call it. This is ridiculous to say that just
because we don't use the term, published, that we
don't run afoul of FACA.

If there is a FACA issue here it's
substantive; it's not a technical little thing of
wording.

If there is a FACA issue in us looking
at the substance of the report, then there is a issue
in the whole motion altogether, and that brings us
back to square one, which is, are we as a Commission
allowed to consider substance?

And I thought we had determined legally
that we were allowed to look at substance. Once we
made that determination, and maybe it's an incorrect
one, but once we made that determination it seems to

me ridiculous to argue about whether we use the word
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publish or approve.

STAFF DIRECTOR MARCUS: As I understand
it, and here again I will ask if the solicitor has
any supplementation, the Commission has control over
the purse strings, and can make a decision whether to
use its money to duplicate documents or not duplicate
them, or put things on the website or not put them.

COMMISSIONER BRACERAS: But we're saying
right here that we're going to look at the content.

STAFF DIRECTOR MARCUS: That's right.
And it can look at content, as I understand it, in
making a decision as to which ones are of the caliber
that money should be spent on them.

But that is different from the question
of approval.

COMMISSIONER BRACERAS: I think that is
really splitting hairs to say we're not going to
publish it, because we disagree with the content, but
we approve it.

VICE CHAIRPERSON THERNSTROM: Jennifer,
as a lawyer, you should be used to splitting hairs.

COMMISSIONER BRACERAS: Quite the
contrary, I think as a lawyer you have to look at the
underlying substance and not necessarily just a

particular word. But whatever.
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So how does it read now?

VICE CHAIRPERSON THERNSTROM: Michael,
come in on this. How does it read now?

COMMISSIONER YAKTI: I don't have it.

COMMISSIONER BRACERAS: Okay, so now it
says, I think, all published reports will be
available to the public. Any report not published by
the Commission shall be made available --

VICE CHAIRPERSON THERNSTROM: By
request.

COMMISSIONER BRACERAS: -- by request
with a disclaimer indicating that the document does
not reflect the views of the Commission --

VICE CHAIRPERSON THERNSTROM: Of a
majority of the Commission. Does not reflect the
views of a majority of the Commission.

STAFF DIRECTOR MARCUS: May I make a
suggestion that when the language is done, instead of
approving it - much as I hesitate to suggest a delay
- that there be some additional review so that when
we have the language, that we're sure that it has
been properly reviewed for FACA concerns.

COMMISSIONER YAKI: I would say - I
would move to continue this motion until the next

meeting, and direct the staff directors to take
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what's been discussed by the Commission today and
harmonize them with any FACA concerns that may be
outstanding, and further direct the staff director to
come back with proposed language harmonized with
FACA.

VICE CHAIRPERSON THERNSTROM: You know,
I would prefer to have the motion approved today. If
it needs to be amended at a subsequent meeting, we
can do so. But I don't want to have this whole
discussion again.

COMMISSIONER BRACERAS: I don't either.

VICE CHAIRPERSON THERNSTROM: Because
two members are now absent from this. We are going
to have to start from ground zero.

I think there should be a vote on this
motion as amended, friendly amended, amended in a
friendly manner. And then we do not have to start
the entire debate all over again.

COMMISSIONER YAKI: I would amend my
amendment to the amendment, to simply agree that an
amendment to the friendly amendment is to ask the
staff director to ensures that it comports with FACA,
and if not come back and report to us on methods of
making it so.

COMMISSIONER BRACERAS: That's fine.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152

But you know, I fail to understand how giving
something approval is the same thing as exercising
undue influence.

I mean as a lawyer I do not read
approving or disapproving of something as being undue
influence. It's completely counterintuitive. So I
don't understand how even in the original wording
there is a problem. But I'll leave that to other
people to analyze.

VICE CHAIRPERSON THERNSTROM: Jennifer,
we can come back to it. But let us get something
approved today. Because otherwise we are going to
start from ground zero the next time.

COMMISSIONER BRACERAS: Oh, I agree. So
shall I read it all the way through?

VICE CHAIRPERSON THERNSTROM: Please
read it all the way through, and somebody move to
accept it.

COMMISSIONER BRACERAS: I move that the
Commission establish the following policy which will
supersede all prior and inconsistent policies
previously adopted.

I move that the Commission continue its
process whereby we vote to publish the state advisory

committee reports. However, when the Commission
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votes on whether to publish a state advisory
committee report, commissioners may consider
evaluating the quality and substance of said report.

The Commission will not, however,
attempt to engage in any undue influence regarding
the content of the state advisory committee reports,
including the findings and recommendations.

All published reports will be available
to the public. Any report not published by the
Commission shall be made available to the public with
a disclaimer indicating that the document does not
reflect the views of a majority of the Commission.
They will be listed in the Commission catalog and on
the Commission website, but not accessible via a link
as a PDF.

VICE CHAIRPERSON THERNSTROM: And it
should be available by request.

COMMISSIONER BRACERAS: Just say
available by request.

VICE CHAIRPERSON THERNSTROM: Michael,
are you happy with that?

COMMISSIONER YAKTI: I'm friendly with
that.

VICE CHAIRPERSON THERNSTROM: All right,

do we have a second to that motion?
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Wait a minute, there is an additional
sentence that Michael just suggested about, how did
you put it, getting the --

COMMISSIONER YAKTI: Further, that after
adoption of this policy the staff director shall
ensure that it is in compliance with FACA, and if not
report back in a timely and manner suggested in it.

COMMISSIONER BRACERAS: I just want to
make sure that since I said the nonpublished reports
are going in the catalog and on the web, that it's
also clear that the published reports are going up.

VICE CHAIRPERSON THERNSTROM: Oh, I
think that goes without saying.

Can we have a second on this motion?

COMMISSIONER YAKI: Second.

VICE CHAIRPERSON THERNSTROM: Can we
have a vote on approval?

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Any nays?

(No response)

VICE CHAIRPERSON THERNSTROM: This has
been unanimously approved.

Okay, let us move on to the SAC reports
of Arizona and New Mexico. The New Mexico state

advisory committee report entitled, the Farmington
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Report: Civil Rights for Native Americans 30 Years
Later; and the Arizona state advisory committee
report entitled, Civil Rights Along the U.S.-Mexican
Border: The Need for Immigration Reform.

They were distributed to the
commissioners in advance of the July 22nd Commission
meeting.

At that meeting the chairman announced
the consideration of whether to accept the reports
for publication could occur as early as the September
meeting in accordance with administrative instruction

five to seven, Section 13.02, requiring the
commissioners receive SAC reports two months before
taking action on them.

Subsequently during the September
Commission meeting, the Commission unanimously
approved a motion requiring that a vote on the SAC
report be table pending consideration by the SAC
working group of the criteria commissioners may
consider when voting on whether or not to accept a
SAC report for publication.

And of course, we have just done that.
So we now need a motion to accept for publication the
New Mexico state advisory report.

COMMISSIONER BRACERAS: So moved.
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VICE CHAIRPERSON THERNSTROM: A second,
please?

COMMISSIONER TAYLOR: Second.

VICE CHAIRPERSON THERNSTROM: All in
favor, say aye.

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: All
opposed?

(No response)

VICE CHAIRPERSON THERNSTROM: The motion
is approved unanimously.

Okay, motion to accept for publication
the Arizona state advisory committee report. Can I
have a motion to accept it?

COMMISSIONER TAYLOR: So moved.

COMMISSIONER YAKI: Commissioner
Thernstrom?

VICE CHAIRPERSON THERNSTROM: Yes?

COMMISSIONER YAKI: TUnfortunately I have
not had an opportunity to fully review this report,
so I would abstain from it. But I am concerned that
if I abstain do we not have a majority for it?

COMMISSIONER BRACERAS: For New Mexico?

VICE CHAIRPERSON THERNSTROM: No, we're

on to Arizona.
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COMMISSIONER BRACERAS: I don't think we
have a majority for it anyway. I know I'm voting
against it.

VICE CHAIRPERSON THERNSTROM: And I have
not had a chance either to read it.

COMMISSIONER BRACERAS: You are free to
abstain.

VICE CHAIRPERSON THERNSTROM: No, wait a
minute, we are going to postpone this. We're
postponing this.

Can I have a motion to table this?

COMMISSIONER MELENDEZ : So moved.

VICE CHAIRPERSON THERNSTROM: And a
second?

COMMISSIONER BRACERAS: Second. Why are
we postponing it, may I ask?

VICE CHAIRPERSON THERNSTROM: Well, at
least two of us haven't looked at it.

COMMISSIONER BRACERAS: Oh okay. There
is no underlying reason other than --

VICE CHAIRPERSON THERNSTROM: I haven't
looked at it.

COMMISSIONER BRACERAS: You'wve had it
since July, people. Come on.

VICE CHAIRPERSON THERNSTROM: I'm sorry
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I haven't looked at it. Michael Yaki hasn't looked
at it. We're tabling it.

I need a vote.

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Any
opposition?

(No response)

VICE CHAIRPERSON THERNSTROM: We have
tabled this motion.

Okay, we need from the staff director
now, and this is the last business, we need the staff
director to report to us on the briefing report
first, on the report on the stagnation of the black
middle class.

VIII. Briefing Report

STAFF DIRECTOR MARCUS: And that report
is now with GPO, which is in the midst of formatting
it, and should have it published within 30 days. Our
hope is to have it for the next Commission meeting.
If not, then for the one after.

VICE CHAIRPERSON THERNSTROM: How about
a briefing on the reauthorization of the act?

STAFF DIRECTOR MARCUS: That's in
process, and we may have a document available for the

next month. I would remind commissioners, though,
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that it is still timely if they choose to prepare
comments or statements to that report?

COMMISSIONER YAKI: As a matter of fact,
Mr. Staff Director, perhaps I just missed it, but I
don't recall what the deadline is for submitting
statements after a briefing. So if you could give me
a deadline for that, for the VRA, that would be
helpful for me.

STAFF DIRECTOR MARCUS: I'll be pleased
to suggest a deadline in a communication that I will
send to all commissioners after the meaning.

COMMISSIONER YAKTI: Thanks.

VICE CHAIRPERSON THERNSTROM: Okay,
future briefings, the disparity studies. Would the
staff director provide us an update on the
disparities study briefing?

IX. Future Briefings

STAFF DIRECTOR MARCUS: Yes, I'm pleased
that we have a fine panel assembled. Dr. George
LaNoue (phonetic), professor of political science at
the University of Maryland, Baltimore County, and
director of the project on Civil Rights and Public
Contracting; Dr. Constant Citro (phonetic), director
of the committee on national statistics at the

National Academy of Sciences; Mr. Roger Clegg, vice
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president and general counsel, the Center for Equal
Opportunity; and Dr. David Blanchflowe (phonetic),
professor in the department of economics at Dartmouth
College are online to participate in the briefing.

VICE CHAIRPERSON THERNSTROM: Okay, and
I'm sorry I was doing something else here and have
lost my place.

We move on to the Patriot Act. We need
an update on the Patriot Act briefing.

STAFF DIRECTOR MARCUS: Yes, Madam Vice
Chair. The Commission postponed its briefing on the
Patriot Act, asking the staff director to try to
assemble under the panel we had before, or a panel of
equivalent quality for the briefing, since it is
difficult to measure what equivalent quality is. We
have been trying to assess the availability of the
same panel members during February and March. We've
gotten some availability, but other members have not
been able to get back to us vyet.

The Honorable Viet Dinh is currently
holding the February date. Mr. Parvez Ahmed of the
Counsel on American-Islamic Relations is also
available.

On the other hand Mr. Michael Ledeen

will not be able to get back to us before January on
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his availability in either February or March. I
understand he has a demanding travel schedule, and we
have not yet been able to get responses from either
Andrew McCarthy from the Foundation for the Defense
of Democracies, nor Mary Rose Oakar at the American
Arab Anti-Discrimination Committee as to their
availability for either February or March.

We will continue first to try with them.
And based on my understanding that the Commission was
pleased with this group, we may try to see their
availability for a date after March is that might
make it easier for them.

COMMISSIONER BRACERAS: It seems to me
that if we have two out of the four, and the other
individuals haven't said they can't do it, they just
say they didn't know, maybe we should just go ahead
and plan, and if they can't f£ill in with others.

VICE CHAIRPERSON THERNSTROM: Let's give
them a little more time, and then plan it, it seems
to me. A little more --

COMMISSIONER BRACERAS: If they don't
get back to us, in other words, by a certain date,
that would give you enough time. I say we go ahead
and have it, and fill in with others.

VICE CHAIRPERSON THERNSTROM: I agree
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with that.

STAFF DIRECTOR MARCUS: So go ahead and
try February even if we only have two --

VICE CHAIRPERSON THERNSTROM: Well,
let's give a little more time to those who have - to
the two who haven't responded.

I see by the way that I forgot the
motion for scheduling our briefing on the Native
Hawaiian Government Reorganization Act of 2005.

I need a motion to schedule the
previously approved briefing concerning the Native
Hawaiian Government Reorganization Act.

STAFF DIRECTOR MARCUS: For Friday,
January 20th, 20067?

VICE CHAIRPERSON THERNSTROM: Correct.

COMMISSIONER TAYLOR: Second.

VICE CHAIRPERSON THERNSTROM: Any
discussion?

COMMISSIONER YAKI: Is this going to be
in Hawaii?

VICE CHAIRPERSON THERNSTROM: I think
that that should be a separate motion.

All in favor?

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Anybody
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opposed?

(No response)

VICE CHAIRPERSON THERNSTROM: Floor is
open for a motion that we meet in Hawaii.

STAFF DIRECTOR MARCUS: This might be
the appropriate time to indicate in terms of the
composition of the panel, the commissioners recall
that Commissioner Melendez had suggested that we
invite Patricia Zell to participate. She's a very
knowledgeable expert on the subject, formerly with
the Office of Hawaiian Affairs, and former worked
with Senator Akaka.

She is very interesting in
participating, but has not been able to tell us for
sure. She has also been helpful in identifying other
prominent supporters and experts of the proposed
legislation. Two people that she has mentioned had
been former Hawaii Supreme Court Justice Klein, and
incumbent Hawaii Attorney General Bennett.

Both of them have indicated through her
that they are interested in helping the Commission.
However, Attorney General Bennett does not appear to
be available on the same date as the others, at least
at this point, and Justice Klein is a maybe.

We also are looking to have a
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constitutional expert who may oppose or have concerns
about the legality there. Names of experts who have
been mentioned to us include Doug Cox, Todd Gaziano,
Shannen Coffin, or perhaps the former Solicitor
General Ted Olson.

In addition our hope is to have at least
one attorney if we can find one who has concerns, and
who have a local knowledge of Hawaii issues, and
names such as Dick Rauland and Bill Burgess have been
referred to us.

VICE CHAIRPERSON THERNSTROM: Aside from
future agenda items, the last item is the scheduling
of a briefing on the findings of UCLA Law Professor
Richard Sander.

He has asked that we schedule that
briefing for sometime in the summer, and I would like
to have a motion to have it scheduled in June of '06.

COMMISSIONER TAYLOR: So moved.

VICE CHAIRPERSON THERNSTROM: Why don't
you read the motion?

COMMISSIONER TAYLOR: I move to have the
Commission hold the previously approved briefing
concerning the findings of UCLA professor Richard H.
Sander in his article, A Systemic Analysis of

Affirmative Action in American Law Schools 57
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Stanford Law Review, 367 2004 on Friday June 16,
2006. The briefing would feature Professor Sander
and at least one other academic expert in the subject
matter of Professor Sander's article, who can provide
a contrary viewpoint.

VICE CHAIRPERSON THERNSTROM: Will
somebody second the motion?

COMMISSIONER BRACERAS: Second.

VICE CHAIRPERSON THERNSTROM: All in
favor indicate by saying aye.

(Chorus of ayes)

VICE CHAIRPERSON THERNSTROM: Any
opposition?

(No response)

VICE CHAIRPERSON THERNSTROM: Motion is
unanimously approved.

X. Future Agenda Items

Do we have any future agenda items? If
not, we are adjourned. Thank you, everybody.

Michael Yaki, thank you for sticking
with us to the end.

COMMISSIONER YAKI: Well done.

(Whereupon at 1:32 p.m. the
meeting of the President's

Commission on Civil Rights was
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adjourned.)
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November 15, 2005

Kenneth L. Marens

Staff Director _

United States Commission on Civil Rights
Washington, D.C. 20425 -

Dear Mr. Marcus,

We thank the United States Commission on Civil Rights for giving Columbia
University the opportunity to participate in its public briefing about anti-Semitism en
college campuses. We recognize the importance of this issuz. However, as you know,
Columbia president Lee C. Bollinper and I will be unable to attend the November 18th
briefing. President Bollinger has asked me to write you on his behalf.

Like the Commission, we at Columbia abhor anti-Semitism or any other form of
invidious discrimination. Bigotry has ne place in higher education just as it has so place
in 2 democratic socisty. In fact, universities traditionally have been places where people
can learn and inguire free from such discrimination, whether due to the content of their
ideas or on the basis of their race, religion, gender, culwral beliefs, or political views.

Columbia is one of the most diverse instititions of higher education in the world |
and a place where all smdents can flourish, regardless of their background, race, or

religion. Within our community, we are proud to include a very significant population of
Jewish students, faculty, and staff.

The University is commired to advanciag scholarship on Jewish studies and
actively supports Jewish life on campus. Colurnbia has a large faculty dedicated to Jewish
studies and one of the longest and most distinguished traditions in the academic study and
teaching of Jewish civilization. The recently created Institute for Jswish and Isracli
Studies, which builds on what has long been one of the leading centers of Jewish history
in the nation, is currently in the procass of recruiting several additional faculty. The
Jewish Theological Seminary and the Columbia School of General Studies together offer
a joint degree program for seminary undergraduates in Jewish studies and liberal ars,
which is now in its 51st year. Columbia wes the first secular universicy in the West to

establish a chair in Jewish history and recently established a new chair in Israel apd
Jewish Studies with a focus on modern Isras]
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The Kraft Center for Jewish Student Life at Columbia University and Bamard
College is perhaps the most visible evidence of the University's muitifacetad Jewish life
and the rnany educational, cultural, and religious oppertunities that abound. The center is
home to Columbia/Bamard Hillel and holds extracurricular classes, as well as programs
on religious life, advocacy, and justice,

Last academic year, some of our smdents raised serious copcemns about ¢lassréom
condnct and how the faculty and its leadership should respond. These concemns were
raised in the specific context of teaching and discussion about Israel and Palestine and
focused on the conduct of certain feculty members. We institated a formal University
process to respond to the specific gricvances of our smdents and initiated 2 broader
commuaity discussion on the matter. As a self-governing communiry of scholars, we took
appropriatc measures to address the coneerns that were raised and adjudicared student
grievances within the framewerk of the University’s principles and code of conduct. -

In the course of responding to our students, inconsistencies and weaknesses in the
avenues zvailable for students to raise concerns about faculty conducr and other
important matters were exposed. To address these deficiencies, we have clarified and
strengthened our procedures for adjudicating grisvances and established addirional
venuss for students to discuss issues with the Unjversity’s top administrators, including
the new President’s Council on Student Affairs. We also have created mors opportunities
for students and faculty ro engage in free and open discussion on a wide mng= of
sensitive topics through the Kraft Family Fund for Interealtural and Interfaith Awareness,

4 new program supporting faculty and student discourse on issues of culture and faith
identified by the commumity.

At Colurnbia, like all universities, facuity and smdents with differing views,
perspectives, and experiences must be free w rigorously and opanly engage ideas and
issues. Diversity of thought and freedotm of inguiry and expression uadergird the entire

acadernic entetprise. An atmosphere of mutial respect, civility, and tolerance at our
nation’s universities must be ensuged. ",

Sincerely,

Alan'Brinkley
Pravast
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16 January 2006

To:  Kenneth I.. Marcus
Staff Director and Acting Gerieral Counsel
U.S. Commission on Civil Rights
Washington, DC 20425

From: Nicholas De Genova
Assistant Professor
Department of Anthropology
Columbia University

RE: Opportunity to Comment and Respond to Statements Made at November 18, 2005
U.S. Commission on Civil Rights Hearing regarding Anti-Sernitism on College
Campuses

Dear Mr. Marcus,

Thank you for your invitation to respond to the defamatory allegation that my remarks at
a protest rally on April 17, 2002 at Columbia University, in support of the Palestinian
people’s sovereign right to national self-determination, may be somehow construed to
have been anti-Semitic.

First, please allow me to emphatically. reject the contention that my remarks at the protest
. rally in question were anti-Semitic. The quote that appears in your transcript does
" -express any prejudicial opinions about Jewish people, in general or in particular, or about
the Jewish religion or eulture; indeed, it makes no comment whatsoever concerning Jews.
Thus, it is inconceivable and frankly unconscionable to denounce those remarks as anti-
Semitic.

Second, please allow me to declare that my remarks were restricted to the state of Israel,
the Zionist national project, and its colonialist subjugation of the Palestinian people.
Those who have made these allegations against me and other critics of Israel apparently
aim (o suppress all criticism of Zionism and the Israeli state project as presumptwely

“anti-Semitic.” Such behavior trivializes and cynically manipulates the meaning and
significance of the very phrase.

A-3
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De Genova, 2

Third, it should be noted that the quote in your transcript was taken from the Columbia
Spectator, a campus-based student newspaper, to which I have atready responded in
writing. My response appeared as a letter to the editor a few days after the article in
question was published, but there appears to be no acknowledgment in your transcript
that I ever made such a reply. In my letter to the editor, [ clarified that the manner in
which [ was quoted in the Columbia Spectator’s article by Xan Nowakowski (April 18,
2002) failed to situate my remarks in their meaningful context, and that this failure
constituted journalistic and editorial irresponsibility, at best.

Fourth, please allow me to establish for the record, here and now, as I likewise specified

in my original letter to the Columbia Spectator, that what I said at the rally was the

following: “The heritage of the victims of the Holocaust belongs to the Palestinian

people. The state of Israel has no legitimate claim to the heritage of the Holocaust. The

. heritage of the oppressed belongs to the oppressed — not the oppressor.” By choosing to
exclude the last sentence, the original Columbia Spectator article, and its repetition in the

transcript of your hearing, have setiously obscured my political purpose, with
consequences that have been predictably inflammatory.

In my letter to the Columbia Spectator, ] further explained that I do not doubt that my
position would be inflammatory for Zionists, in any case. But it is important that my
point be clear: the state of Israel’s ruthless oppression of the Palestinian people has
disqualified any of its pretenses to be the legitimate inheritor of the immense suffering of
the Jewish people under the heel of Nazi oppression.

In my letter to the Columbia Spectator, finally, I also affirmed that it is the most
insidious lie of Zionism that all Jewish people and all Jewish concerns must be seen
as inseparable from the state of Israel. I never suggested that the heritage of the
Holocaust, insofar as it belongs to the Palestinians, does not continue to belong to Jewish
people. Indeed, in my speech at the protest, I also saluted the Jewish people who truly
honor the legacy of the victims of the Holocaust — the anti-Zionist Jews who have shown
the moral integrity and political courage to denounce Israel’s oppression of the
Palestinian people and to work actively for the material defeat of the occupation. The
heritage of the Holocaust is rightfully theirs, just as it belongs to the Palestinians and all
oppressed people, just as I claim it as my own heritage.

In conclusion, please allow me to insist that this critical identification and self-affiliation
on my part with the Jewish people and their legacy of oppression, especially under
(German iascism and during the Holocaust, makes me a sincere and devout enemy of anti-
Sernitistn, just as I am a committed enemy of all forms of racial oppression. I repudiate
any and all allegations to the contrary, and I find specifically repulsive the ¢ynical and
obscene Zionist abuse of the term “anti-Semitism”™ to silence all of us who denounce the
state of Israel and its colonialist project of racial oppression against the Palestinians,
whose sovereignty the Israeli state has not ceased to actively and perniciously undermine
and obliterate since its inception.
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I trust that you will amend this testimony to your records, and thank you for your

consideration.

Sincerely,

Nicholas De Genova

003



08/10/2006 11:15 FAX 202 376 84712 USCCR ASCD 004

Mr. Kenneth .. Marcus

- Staff Director and Acting General Counsel
United States Commission on Civil Rights
624 Ninth Street, NW
Washington, DC 20425

———
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Attention: Mr. Bernard A. Quarterman, Jr.
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20 January 2006

Dear Mr. Marcus:

I have received your letier of 21 December 2005 asking me to respond to statements
made at 18 November 2005 United States Commission on Civil Rights Hearing regardmg
Anti-Semitism on College Campus.

In the statements attached to thls letter a cmam MS S’I‘ERN whom I do not know, .
attributes certain sentences to me, which i presurne is the reason for your correspondcnce
with me, |

o Tur e
I hereby declare that the sentences and the scnﬂment Df anu Semmsm that MS STERN

has attributed to me are categoncally false, slanderous, and defamatory

The sentiments that MS STERN has attnbuted to me is falsely bape.:,i nn an es.say 1 have

published in an Egyptlan penochcal (al- Ahram) jn September 2004, whmh isa matte: of
public record. My ongmal essay can be retneved at. .. KT
http:/fweeklv.abram. org_g/ 2004/709/cu12.htm. Evcn a casual compan son of my
original egsay and these slanderous remarks shows that my words are being maliciously
distorted. Not even once does the phrase “Tsraeli Jews™ appear in the entirety of my
essay. Inventing words and putting them in my prose is defamamry and illegal.

Moreover, the whole pomt oT‘ thlS fallacmus attnbunon is Imsplaccd What I have
published in al-Ahram T hdve written in my capacity. as.a free citizen of a free republic,..
deeply concerned about the future of democracy in my adapted country, namely.the . ..
United States. The subject of my teaching at Columbia University, comparative literature
and politics, has absolutely nothing to do with, Arab-Israeli, cqnﬂlct In more than a
quarter of a century of a teaching career I havg never ever taught a course.on this subject.
My political views, as a result, I express as a responsible citizen of a free rcpubhc and
never have they had any place in my classroom.

R L f e ¥',‘, ;-'.+‘,-_-‘."
To conclude: Ihave neve.r ul:tered nor haVﬂ lever harbpreci a;m Semitic sentencas ot
sentiments, A principle point of that al- Ah:ram essay was the d:lagnosm of a frightened ————
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people (Jews, Christians, and Muslims), and in complete and unconditional solidarity
with the inalienable freedom, human rights, public safety, and categorical dignity of all
the citizens of that region.

Smcerely,

ot

Harnid Dabashi

Venve 1 Stele ) Now veer
Coondy O Newssbel.

Quvat’. Sworn (or Agl“’”“faf)ﬁ beFore
e Hils _S0¥_(/ay 07 500uond 200

James David Williams it
Notary Public - State of New York
New York County
Registration No. 01WI6129809
My Comm, Expires_&/27 /2009

“@Q@Wﬂ’
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CoLUMBIA UNIVERSITY

N THE CITY OF MAW YOLK

DFFICE OF THE GENERAL COUMSEL

February 6, 2006

Kenneth L. Marcus

Staff Director

United States Commission on Civil Rights
Washington, D.C. 20425

Dear Mr. Marcus:

Thank you for your letter of December 21, 2005, We appreciate the
opportunity to respond to some of the statéments made at the U.S. Commission:
on Civil Rights hearing regarding Anti-Semitism on College Campuses on
November 18, 2005. This letter supplements the letter sent by Alan Brinkley,
University Provost, prior to the hearing. .

Again let me say that Columbia University shares the Commission's
commitment to protecting the civil rights of Individuals and eliminating
discrimination on the basis of race, color, religion, age, gender, disability, national
origin, cultural beliefs, political views, or military status. Columbia is deeply
commifted to diversity in its workforce, its faculty and student body, and its
academic pragrams. Our goal is to continubusly improve our academic
environment by fostering a culturally and intellectually vibrant community of
scholars that is free from prejudice and respects the rights of all. Columbia is
committed to this mission and to the realization of our core values of inclusion
and excellence.

The transcript you provided includes third-party testimony recounting
some specific student complaints, including public allegations of past faculty
misconduct in the classroom. In his letter of November 15, 2005, Provost
Brinkley spoke about the work of the ad hoc committee of Columbia faculty that
was convened to address these student complaints. Over a nine-week period,
the commitiee met with 62 individuals, including students, alumni, faculty, and
administrators, and considered more than 60 written submissions. in its report,
which was released on March 28, 2005, the committee addressed particular
incidences of faculty misconduct and recommended fortifying student grievance
procedures to improve the University's ability to mediate future complaints of this
nature.

Some of the comments you forwarded pertain to the new grievance
procedures, which we instituted last year. All schools now have grigvance
procedures that are more rabust, better articulated, and maore easily accessible:

A-8
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by students. (The procedures are school- and faculty-specific since our univarsity
is formed along the lines of distinct and self-governing facuities.) The procedures
provide various informal and formal avenues for students with complaints about
faculty conduct, including mechanisms for review at the lavel of the appropriate
deans or vice presidents and a final appeal to the Provost. We are committed to
working with our students, faculty, and administrators on an ongoing basis to
continuously improve our grievance procedures. .

Also, as a point of clarification, the procedures do permit students to
maintain their confidentiality if they wish to do so. While such complainis cannat
be the subject of a specifi¢ disciplinary case against a faculty member for
obvious reasons, the University has mechanisms so that anonymous complaints
can be part of an overall review or even cause for a speciiic intervention.

With respact to the more general criticisrs, the University has a strong
historical and continuing commitment to cultivating a learning snvironment where
frae Inguiry and civil discourse reign. In that spirit and tradition, President
Bollinger, Provost Brinkley, and ofher senior administrators began meeting with
student and faculty groups last year ioc engage the community in an apan
dialogue on a range of issues that formed the heart of the student concerns that
surfaced last year. '

This outreach marked the beginning of an intense institutional effort to
promote civil discourse and increase the administration's engagement with
students on student affairs. The President's Council on Student Affairs and the
President's Student Advisory Committee on Diversity were established to give
students new venues to interact directly with President Bollinger, Provost
Brinkley, and other senior adrninistrators on important matters of student
concern. The newly created Kraft Family Fund for intercultural and Interfaith
Awareness sponsors free and open discussion among students and faculty on
issues of culture and faith identified by the community. President Boilinger also
has resumed the practice of hosting fireside chats, in which small groups of
students meet with the President at his home to raise and discuss issues.

Finally, one commentator cited the absence of President Bollinger's
signature on the “Statement of College and University Presidents on Intimidation-
Free Campuses,” a petition published as an advertisemént in The New York
Times in October 2002. President Bollingar, like many other university
presidents, chose not 1o sign the petition, believing that it was too narrow in its
scope. However, after President Bollinger became aware of the specific student
complaints of intimidation by Columbia faculty, he made numerous public
statements indicating unequivocally that acts of intimidation wouid not be

- tolerated at Columbia. | have provided several relevant excerpts below,
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We will not tolerate intimidation of students in the classroom for appropriately expressing
reasonable and relevant points of view. .
Benjamin N. Cardozo Lecture, Assosiation of the Bar of the City
of New York, March 23, 2005 :

Acts of intimidation or discrimination against students ot any other membars of aur
esmmunity on the basis of ethnicity, gender, political beliefs, raca, religion, or for any
other reasen are antithatical to University policies and principles and are an affront to our
community. 1 am confident that we all agrae that such behavior is inconsistent with our
values and must not be tolerated under any circumstances.

Convening of Ad Hoe Facully Cornmittes, December B, 2004

This is 2 serious matter. I'm taiking about the intellectual climate on a major Americar
campus. We've got to ba able to talk about the most controversial subjects of our time
and do it in a way that doesn't suppress passion but invites the full range of opinions. ‘And
no students shauld feel intimidated from participating.

*Columbia to Check Reports Of Anti-Jewish Harassment," The

New York Times, Qct. 29, 2004

Columnbia U‘nlvers!ty does not condone the intimidation of students or discrimination of
any kind,.. | am committed to a University environment where our students can inquire
freely, and our faculty can impart their knowiedge and wisdom in ways that promote

dialogue, civil discourse, and mutual understanding.
Statement on the David Project Film, Oel. 27, 2004

..the principle of academic freedom is not unlimited. It does not, for example, extend to
protecting behavior in the classraom that threatens of intimidates studenis for expressing -
their viewpoints or that uses the classroom as a means of political indoctrination.

Univarsity Policy on Academic Integrity and Freedom of

Exprassion, Qctober 22, 2004

Thank you again for giving us this opportunity to clarify some of the
statements made during the Commission's hearing of November 18, 2005.
Please do not hesitate to contact me if you have any additional questions or
require further information. |

STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK ) :

On the 6% day of February in the year 2006, befors me, the undersipned Notary Public, personally
appeared Elizabeth Keefer, personally known to me or proved to me on the basis of satisfactory evidence io
be the individnal whose name is subscribed to the within instnoment and acknowledged to me that she,
being avthorized to do so, executed the sarne in her capasity as the duly appointed General Counsel of THE
TRUSTEES OF COLVIMBIA UNIVERSITY OF THE CITY OF NEW YORE, and that by her signatures
it nt, such individual, and the entity an behalf of which such individual acted, execoted
ent Witne hetfd and official starmp or seal.

of Notary Fublie) .
My Comrmission Expires: / 2/~ doc’ C

(affix notary stamp or seal) ' N p—

CARMEN NIEVES
Nomry Public, 8izte OF Now York
No. DINISOR1558 0
Qualified In Westchestar Gourty - | A-1
Commiasion Explrea Octobar 21, 2008 ,

TATARL P.!
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1600 Holloway Avenue
Sam Francisco, CA 94132
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Response by San Francisco Sgate Bhiversity to :
Statements Made at November 18, 2005 U.S. Commission on Civil Rights Hearin
Re: Anti-Semitism on College Campuses

. Robert A, Corrigan
President, San Francisco State University

We appreciate this opportunity to respond to statements made concerning San
Francisco State University at the November 18, 2005 hearing. The May 7, 2002 event
did, indeed, lead to a confrontation - noisy but non-violent — between Hillel studenits and
pro-Palestinian students. That incident became international news almost immediately,
with the facts of the event spread electronically, and often inaccurately. Nonetheless, the
behavior of some pro-Palestinian students represented a serious breach of campus values,
as well as policies. What transpired in the following days, weeks, and months was a
comprehensive, thoughtful, and vltimately very positive response by the University to an
event that had shaken us deeply.

In the following paragraphs, I will touch on only the highlights of that response.
It is detailed in full on the University Web site at this URL-
http://www.sfsu.edu/~news/sfsuresp.htm I have appended a three-page outline of the
response elements to this text. The approach we would take is evident in my initial
message, sent by e-mail to all faculty, staff, and students, as well as the thousands of
individuals from across the nation and, indeed. around the world, who e-mailed me. 1
WrIote, in part:

“...No love of homeland, no fear or grief for loved ones in the actuat area of
Middle East conflict, excuses the behavior that has been reported. This is not a war zone.
It is a campus, a place where all must feel physically protected even as we engage in the
disputation that is part of a teaching and learning environment.

“But when disputation degenerates into bigotry and hate, we must -- and do — act.
We did so in the case of the "blood libel” flier (as I reported several weeks ago), and we
are doing so now. The anguish and fear that the May 7th events have caused for members
of our community can only intensify our active commitrnent to making this campus a
hate-free zone.

“The vast majority of this campus community would condemn the hateful speech
and threatening behavior we saw Jast Tuesday. It is a very few individuals who are
fomenting this discord. Yet, as we see, their impact can be profound -- if we allow it to —_—
be. Despite the claims of some, this is not an anti-Semitic campus. But as history shows
us, silence and passivity can at times of crisis be very little different from complicity. . . .

A-11
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San Francisco State University — January 19, 2006

national conferences. This May, at the invitation of national Hillel, I will patticipate in
their Washington, D.C. Summit on the University and the Jewish Community as a
panelist in a plenary session entitled “Individual rights and Communal Responsibilities™
— an examination of the complexities of free speech issues on campus.

In the foreword to The Uncivil University, a volume that explores anti-Semitism
on U.5. coliege campuses, San Francisco State University Professor Mark Dollinger,
holder of an endowed chair in Jewish Studies, writes of his contrasting experiences at
two universities, one of thern $an Francisco State. He says: “Yet San Francisco State
University, despite its negative public image on Jewish issues, provides a safer
environment for dissent than my former campus ever could. . . . The University links
academic freedom to academic responsibility and holds individuals accountable for their
words. **

I hope that I have conveyed the sericusness, depth, and effectiveness of San
Francisco State University’s efforts to make this campus a safe and sustaining
environment for all, with zero tolerance for anti-Semitism, anti-Muslim prejudice, hate
speech, or intimidation. , . :

Attachments
I declare under penalty of perjury under the laws of the State of California
that the foregoing statement is true and correct, to the best of my knowledge

and belief.

S at San Franciscq.California, the 19 day of January, 2006

4~

obert A. Corrigan
President, San Francisco Stale University
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SFSU's Response to Pro-Israel -- Pro-Palestine Tensions on
Campus

SUMMARY OF EVENTS

5M6/02 The University has prepared a Summary of
Events, describing recent activities on campus
and the University's response to them.

News & Events

More Campus

6/21/02 3.F. State issues comprehensive plan to
News Archive address inter-group gampus tensions
PRESIDENTIAL TASK FORCE

Contact Public
Afars 12/16/02 Task Force's Final Report
10/14/02 Task Force on Inter-group Relations holds third
round of listening sessions

8/09/02 Task Force lssues Preliminary
Recommendations

8/01/02 Task Force's Preliminary Status Report

7/08/02 Task Force on Inter-group Relations holds
second round of listening sessions

6/20/02 Community invited to address Task Force on
inter-group Relations

6/14/02 President Robert A. Corrigan commissions
Task Force on Inter-group Relations on
campus

-6/14/02 President Corrigan outlines role of Task Force
on_Inter-group Relations: Initial Focus on the
Effect of Middle East Issues on Campus Life

MESSAGES FROM PRESIDENT ROBERT A. CORRIGAN

8/08/02 President's letter to Task Force Chair regarding
preliminary recommendations

8/05/02 President's letter of appreciation for General
Union of Palestinian Students letter genouncing
racism

7/25102 Letter from President Corrigan to Chancellor
Reed. outlining SFEU's response to campus
gvents

5/22/02 We cannot afford to distort each others'
positions

5/20/02 President directs campus community to Web
site for updates

5/13/02 'l invite you fo join me in speaking out for this
University's true vajues'

A-13
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tal's Kesponse 10 Fro-israel -- Fro-Falesune Lensions on Campus

cay
il

4/30/02
4/12/02

4/05/02

11/05/01
10/24/01
10/08/01
09/25/01

09124101
09/17101

09/12/01
09/11/01

President's |letter of appreciation for the Muslim
Student Association's |etter of apology

'Hate speech is not free speech’. Corrgan
decries anti-Semitic flier promaoting raliy

Campus challenge: 'To speak and act in a way
that recognizes the humanity of all members of
Qur comrmunity’

'l am very proud of the work we have done'
International students: "You have a family here'

Free speech and civility: keeping the balance

Response to tragedy a 'powerful civics lesson
for SFSU students'

Campus adopts 'Love is stronger than haie'
message

Spirit of mutual support, avoidance of
scapegoating mark campus response

Classes resume; ‘hardest days may lie ahead”

Campus closes: SFS1) community unites in
SOITOW

OTHER RESPONSES AND ACTIVITIES

7116/02

7/16/02

6/27/02

6/27/02

5/22/02

5M7/02

5/15/02

5/14/02

5/14/02

5/07/62

DA announces decision not to pursue May 7
cases

DA Press Release: Offensive Speech Not
Deemed Hate Crime

S.F. State to strengthen its facuity in |slamic
Studies this fall

SFalU names Jewish history, ethics scholar
Mare Dollinger to endowed Goldman Chair in

Jewish Studies and Social Responsibility

University forwards cases to DA following May
7 rally

Psychology Professor Jamie Newton will
moderate a discussion titled "Compassionate
Respaonses to Terrorism in America and
Afghanistan: Victims Werk for Peaceful
Tomorrow $" at 3 p.m. Friday, May 17, in the
Internationat Relations Briefing Theater in H5S
362,

8an Francisco Chronicle publishes op-ad by
Professor Mark Phillips: 'Fear and anger - Raw
emotionalism of Mideast comes to San
Francisce State rally’

Academic Senate unanimously passes a
Resgolution in Support of Civil Discourse and
the Principles of the Academy

Academic Senate chair; 'Ragolve and action

Human Relations dean: 'Individually and
collectively we cap do much’

hepyrwww sfsuedw/~news/stsuresp.aom

A-14
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- 4/12/02 Welcoming remarks delivered by President
Robert A. Corrigan o the Model Arab League

RESOURCES OF INTEREST

Principles of Conduct for a Multi-Cultura!
University
SELECTED MEDIA COVERAGE

4125103 Jewish Bulletin of Northern California: 'New
Jewish studies head foresees SFSU tensions
easing'

5/24/02 Jewish Bulletin of Northern California:
'SFSU president deserves praise, not unbridled
‘criticism'

51M9/02 Washington Post: 'On Campus, a Reflection
of Middle East Anger’ Rally at San Francisco
State Leads to Slurs and an Investigation as
Tensions Rise at U.S, Universities

517102 Jewish Bulletin of Northern California:

'Crigis on Campus: SFSU president acts after
e-mail causes global furor over rally'
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S.F. State issues comprehensive plan to address

News & Events
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News Archive

Contact Public
Affairs

inter-group campus tensions

June 21, 2002

Plan includes Fall 2002 "The Semester on Constructive
Civil Discourse," a fall retreat for SFSU student leaders
on the theme of improving the campus climate, and
sanctions against GUPS and a letter of waming to Hille!

SAN FRANCISCO, CA - June 21, 2001 -- San
Francisco State University President Robert A. Corrigan
today announced a university-wide, comprehensive plan
that includes both short- and long-term responses io the
issues of campus climate, free speech, hate speech,
and civility that came to the fore at a May 7 pro-lsrael
campus rally. ‘

The University's actions include creation of the
President's Task Force on Inter-Group Relations: Initial

~ Focus on the Effect of Middle East lssues on Campus

Life, @ campus-community group that will make its first
recommendations by August 1; development of
academic programs and special events for a semester
devoted to civil discourse; a major retreat for student
leaders early in the semester, and the resolution of
student discipline issues involving the two student
groups involved in the rally.

"We are using all our resources as a university to make
the recent tensions, which echo so painfully the whole
Middle East situation, an occasion for learning and

- growth," said President Corrigan. "We believe firmly that

the skills and habits of open, yet civil, dissent can be
modeled and taught. | can think of no more critical work
for us to do.”

The University's responses include:

» Establishment of the President's Task Force on
Inter-Group Relations: nitial Focus on the Effect
of Middle East 1ssues on Campus Life. This
38-member campus-community group has begun
its work and has invited all members of the
campus and public to share their concerns or A— 1 6
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ideas with the Task Force either in writing or
directly at one of the private and confidential
"listening group" sessions. The Task Force will
make an initial repeort and recommendations to
President Corrigan by August 1, and will continue
its work into the Fall 2002 semester.

+ Inclusion of the Task Force recommendations into
the wark of the University-wide strategic planning
group. This group will be asked to fold the
recommendations of the Task Force into its own
efforts to shape a longer-range set of priorities,
goals, and activities for the University.

= Academic program development, The Fall 2002
semester has been designated "The Semester on
Constructive Civil Discourse," with plans for
specific clasees focusing on this theme; a
filmfvideo series; forums; a major symposium
featuring nationally-known experts, and
development of a set of campus principles for civil
discourse.

e Inclusion of presentations on civility and dissent in
orientation sessions.for new students and new
faculty.

» Workshops presented jointly by the Center for the
Enhancement of Teaching and Counseling &
Psychological Services to help faculty facilitate
classroom discussions prompted by turbulent
world issues.

« A meeting between President Corrigan and
leaders of the Arab-American and
Muslim-American community, paralleling his
meeting with members of the Jewish community,
to take place early in July.

» A three-day retreat for SFSU student leaders on.
the theme of improving the campus climate, to be
led by the Vice President for Student Affairs/Dean
of Students, for leadership including Associated
Students, the Student Union Gaoverning Board,
Fraternity and Sorority Council, Hillel, Muslim
Student Association, General Union of Palestine
Students (GUPS), and others.

s A freeze on amplified sound on the plaza used for
rallies and on creation of new student clubs until
after the student leader retreat.

» Sanctions against the General Union of Palestine
Students (GUPS) for actions at the May 7 rally

that violated procedures and guidelines for

rallies/demonstrations. GUPS has been put on

probation for one year, tosing its funding and its

Web site for the year and facing stronger A_ 1 7

of 3



08/11/2006 11:39 FAX 202 376 84712

Sk Skadie lobUED \..Uuipl\'.“t“.‘_\l\uj (I TN Al Sad Ll -gluup wdliLpHds L.

San Francisco
State Liniversity

USCCR ASCD 00g

THAD /W W e B 15L S 0L ~NEWa TREPONSsE 1220111

sanctions in case of future violations of rally rules
or the student code of conduct.

» A letter of warning to Hillel for inability fo control its
participants in one area of the rally.

- i -
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President's Message: 'Join me in speaking out
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.for this University's true values'

May 13, 2002
Dear Campus Colleagues:

In my 14 years as president of this university, | have
never been as deeply distressed and angered by
something that happened on this campus as | am by the
events of last week. On Tuesday, a pro-lsrael peace
rally, thoughtfully organized and carefully carried out by
SFSU Hillel members, drawing some 400 participants
from both campus and community, evoked strong
opinions and strong speech -- some from the free
speech platform, much from the nearby pro-Palestinian
counter-demonstration. But strong, even provocative,
speach is not the problem, nor are strongly held
opinions on highly-charged topics. Rather, it was the
lack of civility and decency on the part of a very few
demonstrators at points during the rally, and much more
markedly after it, when rhetoric and behavior escalated
beyond what this campus will tolerate.

For the most part, the most objectionable behavior
occurred after the rally's organizers hrought it to a
formal close and a group of pro-Palestinian
demonstrators who, in keeping with our student event
policy, had been held back by harricades and campus
police, moved onto the event site, where a few dozen
organizers remained. There, some of the demonstrators
behaved in a manner that completely violated the
values of this institution and of most of you who are
reading this message. Thankfully, | am not speaking
about physical violence. The monitoring by University
staff throughout the event and the significant police
presence we had arranged to have on hand ensured
the safety of all involved. Unfortunately, we were not
equally able to ensure civil discourse and maintain the
sense of security to which every member of this campus
is entitled. A small but terribly destructive number of
pro-Palestinian demonstrators, many of whom were not
SFSU students, abandoned themselves to infimidating
behavior and statements too hate-filled to repeat. This
group became so threatening in gesture and hostile in
language that we interposed a police line between the A- 1 9
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groups and eventually escorted the Hillel students, and
the faculty with them, from the plaza. No one was
physically assaulted, but that encounter puts at risk all
that we value and represent as a university community.

The demanstrators’ behavior is not passing
unchallenged. The University's code of student
discipline and event policy allow for individual and group
sanctions ranging from warning to suspension to
expuision for certain violations, and some of what took
place on Tuesday may well fall within that area. Our
videotaped record of the event is being reviewed now
by SFSU Public Safety to note violations and identify
violators so that the University's disciplinary procedures
can begin. In one instance, that of a protestor who
seized and stamped on an lsraeli flag, the case has
already gone forward. | fully expect to see other cases
presented. if we identify violations of public law, we will
refer cases to the District Attorney, with our strong
recommendation for full prosecution. We have
requested that the District Attormey assign a member of
the hate crime unit to work with usg, and our Department
of Public Safety is contacting individuals who have
reported behavior at the rally which would warrant legal
action on our par.

| hope you will agree that no love of homeland, no fear
or grief for loved ones in the actual area of Middle East
conflict, excuses the behavior that has been reported.
This is not a war zone. It is a campus, a place where all
must feel physically protected even as we engage in the
disputation that is part of a teaching and learning
environment. But when disputation degenerates into
bigotry and hate, we must - and do — act. We did so in
the case of the "blood libel” flier (as | reported several
weeks ago), and we are doing so naow. The anguish and
fear that the May 7th events have caused for members
of our community can only intensify our active
commitment to making this campus a hate-free zone.

We have reviewed, and will continue to review, the

policies and procedures that guided our responses

during the May 7 event. We may well adjust them.

Certainly, we will take steps to ensure that encounters

like those | have described will not recur. Nothing

justifies such acts of overt hostility, or even the implied

threat of physical assault. Such behavior is not an -
expression of free speech.

The vast majority of this campus community would

A-20
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condemn the hateful speech and threatening behavior
we saw last Tuesday. It is a very few individuals who
are fomenting this discord. Yet, as we see, their impact
can be profound - if we allow it to be. Despite the
claims of some, this is not an anti-Semitic campus. But
as history shows us, silence and passivity can at times
of crisis be very little different from complicity. All of us --
and | would say especially members of the faculty, who
have the greatest opportunity to educate and influence
our students -- have a responsibility to help maintain
this as a safe and sustaining environment for the
expression and exploration of opposing views.

Many of our best faculty are doing exactly that,
consciously and powerfully, every day. We need now to
find ways to bring good colleagues together to shape a
collective effort. The CUSP |l strategic planning process
offers us one opportunity; | am tooking for others and
welcome your thoughts. We need to make what has
happened on our campus an occasion for learning, for
reflection, for growth.

As you know, since the terrorist attacks on September
11th, | have sent frequent messages o the entire
University community calling for peace and tolerance
and many of you have responded marvelously, both in
words and action; | take great pride in the hundreds of
very positive e-mail and letters | have received. But
now, as the actions of a small band of higots threaten 10
tamish the reputation of the University as a whole and
to discredit all our students, | ask you to join me in
speaking out for this University's true values. Show in
actions as well as words that you believe not only that
"Love is Stronger than Hate" but that hateful actions,
threats of violence, outrageous slurs and bigoted
statements are rejected and contemned by our entire
campus community.

Sincerely yours,

Wl

Robert A. Corrigan

President I
Home Search Need Help? ' A—Z]‘
‘ San Francisco :
State University 1600 Holloway Avenue, San Francisco, CA 94132 (415) 338-1111
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President's Message: "Hate speech is not free speech’
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April 12, 2002
Dear Campus Colleagues:

A week ago, | wrote the campus to acknowledge the
particular challenges of dealing with emotions aroused
by the tragic and terrifying Middle East situation and to
express the hope that we would -- as we did so well
after Sept. 11 - express our differences respectfully,

‘seeing individuals, not stereotypes or, worse, enemies.

Earlier this week, major campus rallies dealing with the
Israeli-Palestinian conflict drew audiences as large as
1000 to Malcolm X Plaza. We had on and off-campus
speakers, strong and often hostile words, and a march.
In marked contrast to events on other campuses, these
were non-violent — a tribute to many people of differing
views who united to make sure this was so.

There was, however, one absolutely unacceptable
action. Some of you have heard of it, and | am writing to
let you know what happened and how we have
responded. A flier put out by several student groups
promoting one of the rallies contained an ugly,
anti-Semitic section. | do not want to give its words or
images further visibility by describing them in detail;
suffice it to say that they referred to the ritual slaughter
of babies. | have writien individual letters to each of the
groups and University Dean of Human Relations Ken
Monteiro is meeting with them as well. We are repeating
a familiar message: Hate speech is not free speech. .
Anti-Semitism is as ugly and unallowable as racism or
scapegoating of Muslims, Arabs, or any other group.
None are protected unless all are protected. We remain
wholly committed to maintaining this campus as a place
where all feel safe and supported.

The following paragraphs are drawn from the letters |
sent to the groups:

"l write in disappointment and dismay after seeing the _—
flier promoting the Aprit 8 campus rally. . . The flier

contains a particularly repellent example of

anti-Semitism. | am referring, of course, to the 'Made in

Israel’ inset. Its obvious unreality makes it the more A-22
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inflammatory. This is no political statement. It is hate
speech in words and image. In particuiar, the phrase
'Jewish rites’ echoes a type of ugly myth that has been
used through the centuries specifically to generate
hatred. | understand that when the deep offensiveness

. of the phrase was pointed out, some members of a

sponsoring club did attempt to eradicate the words from
already-posted fliers. Nonetheless, hurt and harm had
already been done.

"The flier was much more than an offense to the Jewish
community; it was an offense to the entire University
community and to all that we stand for — most especially
our ability to see the humanity in those with whom we
disagree. With commiunications such as this flier, your
group defiles itself, dampens its voice, and distracts
attention from the very cause you want to espouse.

* .. Here, on this multicultural and international campus,

'you have an unparalleled opportunity - and, | would

say, a particularly strong responsibility -- to show that
passion, and passionate differences, can coexist with
decency and recognition of our common humanity. In
speaking as strongly as | have in this letter, | am doing
no more than you asked -- working to eliminate
discrimination and combat racism. And this is just as
much a protection for Muslims, Arabs, and Palestinians
as it is for Jews and lsraelis.

"| recognize that these are times of great anguish, as
well as anger, and | know that one moment, one flier,
does not define this group or its individual members. |
have confidence that we can restore the kind of
communication that so positively marked the campus
[after September 11]."

Sincerely yours,

RWoonr

Robert A. Corrigan
President

San Francisco
State Liniversity
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Beyond the classtoom, Jewish students and supporters of Israel also encounter challenges
on the quad that are by their very nature threatening. In some instances, extremist
speakers have been brought to campus at the behest of students, academic departments,
and/or the university to spew venomous attacks on Jews, Israel, and other supporters of
Isracl. History teaches that violent words have the dangerous potential of creating a
climate for violence.

On other campuses, students and facuity have embraced calls for university divestment
from corporations doing business with Isragl. This so-called divestrnent movement is a
thinly veiled and politically motivated attempt to delegitimize Israel and marginalize
Tewish students and other supporters of Isracl. We are pleased to report that, to date,
divestment efforts have been resoundingly defeated and dismissed out of hand by
university presidents nationwide.

As you know, anti-Semitism, like all forms of bigotry and racism, victimizes not just an
individual but an entire commmunity. Whether it rears its ugly head in a neighborhood, a
school or on campus, anti-Semitism causes pain and brings a level of insecurity to the
JTewish community similar to the impact of any other form of bigoiry on its intended
victim. Yet, anti-Semitism has a unique feature in that it can also be motivated by a
disdain for Israel, the Jewish State, and a belief that it has no right to exist.

Established in 1948, Israel is the realization of the Jewish people’s aspiration for a
homeland. It is the source of strength and security for Jewish people everywhere that
ensures that never again will Jews face persecution in any country in which they reside. It
is the source of pride for a people in constant pursuit of dreaming the impossible and |
achieving the impossible dream.

People throughout the United States, including those represented within this Coalition,
may at times call into question certain policies of any democratically elected government
of Israel. This right is enshrined in the U.S. Bill of Rights and is a shared democratic
value between the U.S. and Israel. However, when individuals or organizations attempt
to delegitimize the existence of the Jewish state, it is tantamount to anti-Semitism and is
nothing more than an effort to deny the Jewish people the right to self-determination.

All of these events have forced university administrations to grapple with two primary
issues. First, how do they balance both the right of the professor to teach and the right of
the student to leam with their own responsibility to create and maintain a tolerant
environment that encourages the unbridled pursuit of knowledge? Second, can
universities effectively overhau! antiquated grievance procedures that do not provide
students with adequate redress of problems in the classroom or on the campus?

These issues are deserving of vigorous examination and should be an integral part of any _
discussion on anti-Semitism at American universities, We are enclosing additional ‘
background material in the form of the 2005 Israel on Campus Yearbook, which provides

-rmore- / A-z 4
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detailed information on each of the aforementioned issues. We are also pleased to offer
ourselves as a future resource in addressing campus-issues and would look forward to
working with this distinguished Commission in confronting some of the most irmportant
issues facing our nation’s youth, the Jewish community and supporters of Israel across
the country.

Please feel free to contact ICC Associate Director Aaron Goldberg at (202) 449-6581 at
any point in the future.

Sincerely,
ICC Steering Committee
Elliot Mathias

- A_i sh Hatorah

Jonathan 8. Kessler
American Israel Public Affairs Committee

Gary Levin
Anti-Defamation League

Lisa B. Eisen
Charles and Lynn Schusterman Family Foundation

Carolyn Greene
Conference of Presidents of Major American Jewish Organizations

Wayne L. Firestone
Hillel: The Foundation for Jewish Campus Life

Tara Silver o
Jewish Council for Public Affairs/United Jewish Communities

Naomi Karp
University of Michigan, Ann Arbor, 2007

Ben Sak
University of Central Florida, 2006
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January 20, 2006

()}
Attn: Mr. Bernard A. Quarterman, Jr. . 2
Kenneth L. Markus axl c‘h
Staff Director and Acting General Counsel | |~
United States Commission on Civil Rights e
624 Ninth Street, N.W. =
Washingten, D.C. 20425 -

Re: Opportunity for Comment and Response to Statements Made at November.
18, 2005 United States Commission on Civil Rights Hearing regarding
Anti-Semitism on College Campuses

Dear Mr. Quarterman and Mr. Markus:

" Thank you for the opportunity to respond to staternents made at a hearing held by the

United States Commission on Civil Rights (Commission) on November 18, 2005,
regarding anti-Semitism on college campuses in America. By cover letter dated
December 21, 2005, Mr, Marcus invited St. Cloud State University to respond to
staternents made in reference to the university. St. Cloud State University is part of
the Minnesota State Colleges and Universities System, a public higher education
system in Minnesota made up of 32 colleges and universities. This response is on
behalf of the university. .

1 first note the System’ s support for addressing anti-Semitic behavior wherever it
occurs, and for taking steps to prevent such behavior in the first place. Minnesota
State Colleges and Universities, and all of its member colleges and universities, take
extremely seriously the prevention of discrimination. The System’s Board of
Trustees has had in place since the creation of the Systern in 1995 an ant1-
discrimination policy and complaint procedures, available at:
http://www.mnscu.edu/board/policy (see Board Policy 1B.1 and System Procedure
1B.1.1). Diversity training is provided to students, faculty, and staff throughout
these colleges and universities, and investigation and decision-making training are
required for staff responsible for enforcing our anti-discrimination policies.
Fostering diversity in every aspect of our college and university communities has
been and continues to be a top goal of the Board of Trustees and our System.

“The Minnrsnls State Culivpes and Universitivs svsem i an Ecjual Cipportuniy emplover aned ceuratad "

ool
ph 631.296.80] 72

Ix 631.297.5530

W whmhacu. edu
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At the Commission’s November hearing, one witness described her understandmg of
allegations of anti-Semitism occurring at St. Cloud State University.! Claims of
discrimination based on anti-Semitism and retaliation were brought in 2001 against
St. Cloud State University, the System, the faculty union, and several individuals. In
addition to the claims by the named plaintiffs, the lawsuit was brought as a class
action. Individuals with no direct involvement in the litigation also voiced concerns
about perceptions of anti-Semitism on the campus. |

Ultimatety, none of the ¢laims in the lawsuit were either adjudicated or proven. The
parties entered into a settlement early in the litigation, before the development of
discovery or a trial. Since the ¢laims were never tried befere an adjudlcatlve body,
where the veracity of those claims could be tested and decided, we think itis
inappropriate for those allegations to now be brought before the Commission through
even the most sincere testimony, when that testimony is at best anecdotal and

- unverified.

The university entered into a settlement agreement because it concluded that a trial in
this case would be divisive and alienating for the university community. St. Cloud .
State University had (and has) no desire to be in opposition to either its Jewish
faculty or students. Instead, the university sought to ensure that it offered a
welcoming environment for its increasingly diverse faculty and student body,
including cwrrent and future Jewish faculty and students. A careful review of the
settlement agreement reached in the case demonstrates that desire. While the named
plaintiffs received some monetary payments under the settlement, the buik of the
setilement was directed to establishment of a Jewish Studies and Resource Center at
the university, staffed with a faculty position designated half-time as the resource
center coordinator, and half-time teaching Jewish studies. The University’s goals
through that center are to provide education opportunities to the university
community and the local community alike, and to provide opportunities for Jewish
students and faculty to connect.

St. Cloud State University and the entire Minnesota State Colleges and Universities
System strive to provide the best possible higher education opportunities to all
stadents. We believe that includes educating all the members of our college and
university cormumunities on diversity issues, as well as helping to educate the broader
community on these issues. It is our deepest hope thaf through these educational
efforts and the inclusion of all people, we will one day be able to eliminate the

Certain information supplied by the witness was incorrect or uncorroborated. Arie Zmora served
twa years as an instructor in a non-tenure track (fixed term) position at St. Cloud State University. He
raised allegations of discrimination after an unsuccessful bid for a tenure-track position.

A-27
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expression of hatred or discrimination against anyone because of their religion, their
color, their ethnic origin, their gender, or other characteristics that have necessitated
the protection of the law. Until that day, however, we remain committed to
vigilantly addressing any act of discrimination that occurs. The settlement
agreement in the Zmora lawsuit was directed precisely to that end, and helped set the
tone for conciliation on St. Cloud State's campus. In a letter to President Roy Saigo
dated August 22, 2005, the Executive Director of the Jewish Community Relations
Council Minnesota & The Dakotas, Stephen Silberfarb, lauded the university’s
actions, noting "real progress has been made” and President Saigo's "commitment
and effort to improve campus relations and create lasting, positive change at SC5U
and in the local community."

. Again, thank you for the opportunity to comment on the remarks made at the
hearing. Please feel free to contact me if you would like additional information.

Very truly yours,

Gail M. Olson
General Counsel
651/296-6216

Subscribed and sworn before me this
20" day of January, 2006.

3
Y2 %&MM ) ol

Dorothy Zedner, Ngéry Public : e

Todd County, Minneso '
My commission expires%'\ 2/,04/0

DOROTHY ZENNER
NCTARY PUBLIC - MINNEBOTA
My Comm. Exgp. Jan, 31, 2010
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Febr'u.ary 6, 2006
: oh
Mr. Kenneth L. Marcus
Staff Director and Acting General Counsel s h,..-"‘,?, g
United States Commission on Civil Rights N
624 Ninth Street, N.W. O r«_:% =
Washington, DC 20425 v 9@- =
wA

Attn: Bernard A. Quarterman, Jr.

Re:  Opportunity for Comment and Response to Statements Made at the November 18, 2005
United States Comrnission on Civil Rights Hearing regarding Anti-Semitism on College
Campuses

Dear Mr. Marcus:

‘Please accept UC Berkeley’s campus response to statements made at the November 18, .
2005 United States Commission on Civil Rights Hearing regarding Anti-Semitism on College
Campuses.

~ The University of California, Berkeley does not condone anti-Semitism, or any other form
of intolerance. The university condemns acts of intolerance and those individuals who perpetrate
them. As a leading institution of higher education, society looks to us for leadership, analysis
and understanding. The University of California, Berkeley is a composite of numerous
nationalities, cultures, religions and creeds. As an institution, we are, in microcosm, a mirror of
the world itself. However, precisely because we are a center of higher learning, we must not
become a mirror of the kind of intolerance and suspicion that would most often occur during
times of unsettling events both here and abroad.

This letter will address the specific references made to the Berkeley campus and acts that

occurred near the campus during spring 2002. A2 9
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From the November 18, 2005 United States Commission on Civil Rights Hearing regarding
Anti-Semitism on College Campuses testimony:
“Passover of that year a brick cinder block was thrown through the glass doors of the University of
California at Berkeley’s Hillel Building.”

Campus Response

A piece of concrete was thrown through the door window of the Berkeley Hillel
organization near the campus. This was accompanied by anti-Semitic graffiti on nearby garbage
cans. The City of Berkeley Police handled this case. The day of the occurrence, the Associate
Chancellor and the Dean of Student Life attended a meeting called by students at Hillel to
address this situation. The students were assured that the campus police would assist with the
investigation, that police patrol near Hillel would be increased, and that the campus police would
respond immediately should any other incident occur. Typically, off-campus policy matters are
handled by the City of Berkeley Police Department. The UC Police Department provides
assistance when requested.

From the November 18, 2005 United States Commission on Civil Rights Hearing regarding
Anti-Semitism on College Campuses testimony:
" A week after that two Orthodox Jews were attacked and severely beaten one block from Berkeley's
campus with anti Zionist relief appearing scrawled on blocks and buildings near the school.”

Campus Response

According to press reports, two Orthodox Jews were attacked near the campus during the
first week of April 2002. There is no indication that the victims, nor the assailants, were formally
affiliated with the University. The City of Berkeley Police Department handled this case. It was
determined that the motive was robbery and was not dassified as a hate crime by the police.!
Anti-Semitic graffiti appeared on the wall of a local church that has no affiliation with the
campus. When the campus became aware of the graffiti, we asked our physical plant personnel
to offer assistance in removing it. |

From the November 18, 2005 United States Commission on Civil Rights Hearing regarding
Anti-Semitism on College Campuses testimony: |
“During a vigil during Holocaust day, Jewish students were saying the mourners’ kaddish, the
prayer for the dead, were shouted down by protesting students saying a prayer in memory of the
suicide bombers.”

' According to the City of Berkeley Police Department and the University of California, Berkeley Police Department, the A 0
categorization of certain acis as hate crimes is complicated. In this incident, there were no racial slurs. The appearance of the £73.7

victims may lead one to believe that it was a hate crime. Unless a suspect is identifted and evidence is presented that the

perpeirator harbored ill will against Jews, then it would be difficult for the District Attomey to charge under the Hate Crimes ...
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Campus Response

Although we have no information about the described occurrence specifically, on April 9,
2002, there was a large pro-Palestinian protest that led to a sit-in in Wheeler Hall. At the same
time on Sproul Plaza, there was an annual Jewish commemoration of the Holocaust. In extensive
meetings with both sides conducted by the Dean of Students, every effort was made to work with
the groups to avoid violent confrontations. The day prior to the protest, the campus issued a
formal statement that follows below. This statement by the Chancellor was issued as a press
release, distributed to the campus via email, appeared in the Daily Californian (the University of
California, Betkeley student newspaper) on April 5, and was read at the April 2 ASUC
(Associated Students of the University of California) Senate meeting, |

The continuing unfolding of violence in the Middle East and the absence of any plausible approach
to peace have alarmed the world. Many members of our campus community have direct ties to that
region and we feel for them, recognizing their great anxiety and concern. Our greatest contribution
to the resolution of this conflict is reasoned thoughtful interaction based on compassion for one
another. Deplorable acts of hate, like the recent vandalism of Hillel and the threatening letters io
Chicano groups, only perpetuate a downward spiral of conflict and violence, the antithesis of a
University community. Our community must stand in opposition to such acts and in favor of
reasoned, civil approaches to the resolution of conflict.

Report of Acts on or near Campus
I believe the record shows that, on the campus proper, there has been very little anti-

Semitic viclence: one case of physical assault involving individuals with no affiliation with the
Berkeley campus, and a physical altercation between two students. '

There is no evidence that any student or employee has participated in anti-Semitic activity
that would be classified as a hate crime. There has been docum —+=d_anti-Semitic activity in the
neighboring community but no suspects have been identified. Som. ,. vish students and Arab
students at Berkeley report that they fear for their safety as a result of the events of September 11,
the escalating violence in the Middle East, and protests accompanying these matters on and off
the campus. This is deeply regrettable and I and my staff are doing everything possible to
address their concerns and provide the safest and most supportive environment possible.

Demonstrations: Policies and Procedures

It is important to understand that the Israeli — Palestinian conflict has been a cause of
protest on the Berkeley campus for many years. The heightened nature of the protest varies
depending on the political situation in the Middle East at any given time.

The Dean of Student Life and her staff have regular, ongoing communication with the
Director and other staff and students at Hillel. The same is the case for the Associate Chancellor.
In the year these specific cited incidents took place, former Chancellor Berdahl attended a Hillel
board meeting to address their concerns and he participated in a Seder. Chancellor Berdahi A 31
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made every effort to be personally available to Jewish students and to address their concerns
about safety on the Berkeley campus as the Dean has with Arab students and Hispanic students
who expressed concern for their safety. Since I became Chancellor in 2004, I have both attended
services at Hillel and hosted iftars during Ramadan.

Additionally, the Berkeley campus has a long standing Operations Committee that
manages protests on the campus. The Assistant Chancellor has chaired this committee for 18
years. The committee includes the UCPD Police Chief, the Dean of Student Life, the Executive
Director of the Berkeley Academic Senate and others. Part of the committee’s responsibility is to
review at least annually the policies and practices dealing with student protest. A member of the
City Manager’s office serves on the committee.

The campus has a long-standing Events Management Committee that meets weekly
during the academic year to review and advise appropriate units on campus with regard to -
controversial events. The Dean of Student Life and the UCPD Chief of Police are members of this
cominittee,

If individuals or groups believe that their free speech rights are being violated, or that they
are the targets of hateful speech, there are grievance procedures to address these concerns. Of -
course, as | mentioned above, all members of the campus community are routinely reminded
about the importance of civility and tolerance,

The following policies and procedures apply to conduct and activities on campus:

» Berkeley Campus Regulations Implementing University Policies defines regulations governing the
~ time, place, and manner of public expression and use of University facilities.
* The Berkeley Campus Code of Student Conduct details the stanclards for student conduct and
behavior on campus.
¢ The Berkeley Campus Student Grievance Procedures provides students an opportunity to resolve
complaints alleging discrimination.

Orientation Programs and Student Services _
Orientation sessions for new students routinely deal with expectations regarding civility,

tolerance and the student conduct code. We address these themes in speeches to various student
groups and through advertisements in The Daily Californian. This is standard practice on the
Berkeley campus.

The orientation sessions also include information on services available through the Office
of Student Life, University Health Service, University Police Department, Residential and Family
Living, and other campus units to assist students. These services are promoted ﬂ'u'oughout the
year on the campus website, in publications, and at events. -

A-32
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The University of California, Berkeley Police Department publishes annually Safety Counts, which
is the campus' compliance document for the Jeanne Clery Campus Safety Act®. Crime statistics,
the role of the Police Department in providing public safety, and the programs and services they
offer are covered in this booklet. All hate crimes and the bias for them are detailed for three years
in the statistics section of this document. Page 24 specifically addresses hate crimes by defining
them and indicating how a victim should deal with them. This booklet is sent to every student,
staff and faculty member on the campus.

Proactive Measures
I have already made reference to many of Berkeley's programs, services, and resources

- dedicated to promoting tolerance, understanding, and civil discourse on campus. The UC
Berkeley campus does not condone hate speech, anti-Semitism, or any other form of intolerance.
The University will not tolerate harassment, in any form, against any members of its community.
We have always been and continue to be committed to fostering dialogue on these critical issues.
‘Thank you for the opportunity to provide information on this very important matter.

‘With warm regards.

Yours sincerely,

Robert J. Birgeneau

? Jeanne Clery, a 19-year-old Lehigh University freshman, was assaulted and murdered in her dorm room in April 1986. The
Jeanne Clery Act was enacted in the belief that erime awareness can prevent campus victimization. The law requires colleges and
universities receiving federal funding to prepare, publish, and distribute, by Qctober 1 of cach year, campus security policies and_
crime statistics. "Safety Counts" serves as the campus security report for the UC Berkeley Campus. A 3 3
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Mr. Kenneth L. Marcus | _!_,\C\'\"ﬂ%rf
Staff Director and Acting General Counsel _A's ‘;:'3
United States Commission on Civil Rights = g:_)_ L B
624 Ninth Street, N. W. ,; N
Washington, D.C. 20425

Dear M. Marcus:

Thank you for your December 21, 2005, letter to Chancellor Drake inviting UC Irvine -
to respond 1o testimony regarding the university presented at the November 18, 2005 hearing
on anti-Semitism on college campuses in America. We appreciate the opportunity to assist in
ensuring that the Commission’s transcript and record are accurate and complete. First, this
letter will provide background about UC Irvine and context for these issues. Then, we will
provide additional facts which correct Ms. Tuchman’s mischaracterization of both the events
on our campus and the legal ramifications of those events.

Introduciion

UC Irvine is one of the ten campuses of the University of California. Founded in
1965, it is ranked among the top fifty universities nationally and in the top ten of all public

universities. UC Irvine’s nearly 24,000 students are among the most accomplished and
diverse in the country.

In the last three or four years, Israeli, Palestinian and general Middle East issues have
led to a continuing and often contentious dialogue between some Muslim and Jewish
students on campus. UC Irvine has taken numerous steps in an attempt to maintain a civil
and informative dialogue. For example, early in 2004, UC lrvine began coordinating with
the Orange County Human Relations Commission to develop “Shades of Hate,” a series of
lectures, panel discussions and workshops that address hate incidents from legal, social,
educational and other perspectives. “Shades of Hate” events were held throughout the 2004~
2005 academic year. In April 2005, UC Irvine hosted The Daniel Pearl Dialogue for
‘Muslim-Jewish Understanding, a presentation featuring Professor Akbar Ahmed, Ibn
Khaldun Chair of Islamic Studies and Professor of International Relations at American
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University, and Professor Judea Pearl, Director of UCLA’s Cognitive Systems Laboratory
and father of the slain journalist. More recently, UC Irvine has received a prestigious grant
from the Ford Foundation to establish a program titled “Imagining The Future.” “Imagining
The Future” is a unique combination of academic courses, 2 university-sponsored group
research competition and community dialogues and education forums that raises awareness
within the campus and surrounding community of options for resolving the difficult issues
that frustrate a just and lasting solution to the Israeli-Palestimian conflict. These and
countless other similar programs are university-planned and university-sponsored and send
an important message that the university values dialogue and respect, not hateful propaganda.
Indeed, we know our students are learning to distinguish for themselves between hateful
propaganda and factually verifiable statements because at least one UC Irvine Jewish student
leader has recently and publicly declared that the campus community largely ignores the
inflammatory Muslim speakers who visit our campus.

Nonetheless, some outside organizations have demanded that UC Irvine silence this
important dialogue. The Zionist Organization of America of New York (“*ZOA”) has joined
these ranks, demanding — via a Title VI claim filed with the Department of Education’s
Office for Civil Rights (“OCR”) — that UC Irvine silence just one side of the dialogue: the
Muslim side. Aleng the way, ZOA has publicly disparaged UC Irvine, accusing it of anti-
Semitism in press releases that appear to be designed to ruin the reputation of one of the .
nation’s finest universities. Not only is UC Irvine constitutionally prohibited from silencing
the dialogue (or any side of it), but doing so would prevent UC Irvine from performing its
primary mission of education.

ZOA’s latest attack on UC Irvine occurred when its Director, Susan Tuchman,
testified before the Commission on November 18, 2005, We appreciate the Commission’s
invitation to clarify the statements made by Ms. Tuchman. We were provided with pages 22-
30 and 100 of the transeript of the hearing, page 1 of Sarah Stern’s written statement and
pages 1-17 of Ms. Tuchman’s writien statement. Ms. Stern’s reference to UC Irvine was so
general that it did not contain any specific information to which we can respond. However,
we have responded to Ms. Tuchman’s testimony so that the Commission’s transcript and
record can be as thorough and accurate as possible. Unfortunately, we were not provided
with the entirety of the transcript and so cannot respond to any statement that appears in a
part of the transcript that has not been provided to us. :

Conflict on Campus

Elements of our diverse student body often mirror world opinions on politically
sensitive issues. This phenomenon has heightened since the terrorist attacks on the United
States on September 11, 2001. Those events had a chilling effect on the world, and UC
Irvine was not immune. Immediately after 9/11, some UC Irvine Muslim students expressed
concem about walking alone on campus and often felt that their cultural dress made them
more visible and, perhaps, more vulnerable. Similarly, some Jewish students expressed
heightened concem for their own welfare. —_————
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~ The UC Irvine leadership was aware that the international climate of political unrest

. and distrust could affect the campus climate. In response, in 2002, UC Irvine assessed its

: pulicieé and procedures governing communications and materials on the campus climate and
free speech and demonstration protocols. A number of actions were taken, including:

s Reviewing all reported acts of policy violations to assess potential concerns.

» Reviewing all policies and procedures related to use of University prbperty and
gpeech and advocacy. Facility managers and campus scheduling personnel received
refresher training on these policies and procedures. '

» Identifying event planning protocols and communications. for scheduled and
spontaneous events. This included meeting with student and outside groups prior to
gvents to discuss potential concerns.

e Dean of Students Sally Peterson convened a council of student presidents, comprised
of the registered clubg and organizations that have been most active on campus and
any new registered clubs and organizations expected to hold events, to promote
communijcation and understanding among student groups. Appropriate University
policies and procedures also were discussed. ‘

« Dean Peterson implemented a mandatory fall orientation for all leaders of registered
clubs and organizations to promote civil discourse among new students and student

groups.

e Former Chancellor Ralph Cicerone and Vice Chancellor for Student Affairs Manuel
Gomez issued statements promoting the values of civility, tolerance and
understanding to the campus community that were published in the campus
newspapers and sent via e-mail to the campus.

« The UC Irvine Police Department developed a “hate crime” web site (building on a
brochure produced in September 2001), including information on how to identify and
file a report with campus police.

_ OF the almost 400 clubs and organizations on campus, fifteen are registered Jewish,
Muslim or Arab student groups. These student groups have been and continue to be active,
holding club programs and meetings. There has been no indication that any group or

- individual has been intimidated, harassed or prevented from pursuing all the educational and
extracurricular activities available to UC Irvine students.

UC Irvine supports students’ right of expression, mcluding cultural and religious
expression. In the process, sometimes one group will perceive offense by another. Words
are powerful, and sometimes they can be hurtful. Although there have been occasions where

A-37

Respanse o USCCR 020306 dne



08/10/2006 12:33 FAX 202 376 84712 USCCR ASCD

MR. KENNETH L. MARCUS
FEBRUARY 3, 2006
PAGE4

emotions have escalated to heightened levels between a small number of students, the
campus has successfully averted acts of violence, discrimination or harassinent while
upholding First Amendments rights of free speech. Many University officials have stated
multiple times in meetings, publications, editorials, campus wide communications and
informal exchanges that UC Irvine will not tolerate any threat or act of violence against any
individual and that any such allegations will be thoroughly investigated and aggressively
‘prosecuted.

Dialogue on Campus

The exercise and protection of the rights of freedom of speech and expression are at
the core of the University’s response to these types of campus climate issues. The tenvous

political and social environment in the Middle East, along with the familial connections and

religious affiliations that many UC Irvine students have with this region, have raised tensions
between some students and student groups. Relationships between peers have on occasion
become tense.

In recent years, it has been the highest priority for a number of University officials to
continue to foster dialogue among these few students. Considerable attention has been

- devoted to reaching out to individuals and small groups for the purpose of opening .

commmunmication and breaking down personal barriers of bias. However, the ebb and flow ofa
student’s academic, family or work responsibilities has impeded the University’s ability to
sustain efforts designed to bring students together. At times students can be influenced by
recent news reports from the Middle East, off-campus advisors or a recent interpersonal
exchange on campus, and we find the need to regularly re-address the importance of open
dialogue. ‘ '

Dean Peterson’s staff has worked on two parallel tracks with Jewish and Muslim
students to address the climate of distrust between this small number of students. Track one
is a series of meetings between student leaders for the purpose of building trust among these
groups. Track two consists of educational programs open to the entire campus cormunity.

Track one involves university officials from the Ombudsman’s Office, the Office of
Equal Opportunity and Diversity and the Dean of Students Office, who have been engaged in
an ongoing process to de-escalate emotions, reduce tensions among student leaders and
sustain dialogue. A key effort has been the “Jews/Muslims/Christians In Dialogue” forum.
At Deéan Peterson’s invitation, the student leaders of Muslim Students Union (“MSU”),
Anteaters for Isracl (“AFT™), Hillel, Society of Arab Students (“SAS”) and the Jewish-based
Greek organizations have begun to participate in a series of dialogues designed to build trust
and mutual understanding. We have had varying levels of success and have ternpered and in
some cases resolved the intense feelings, tensions and emotions experienced by individual
students involved. “
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Track two involves a broader effort by UC Irvine’s adsministrators, who offer training
programs and academic programs to help address the campus climate and civility. For
example: :

e UC Irvine has held numerous formal meetings of faculty, students, administrators and
community leaders to respond to concems, bridge communication, open dialogue and
identify actions for addressing the campus climate and to help assess the issues and
create solutions for bringing the students into dialogue.

s Dean Peterson’s team is in continuous, informal contact with Muslim and Jewish
students in an effort to keep communication open and productive.

e Vice Chancellor Gomez and Dean Peterson’s team have, in meetings and in informal
settings, repeatedly requested that students and student group leaders provide
immediate and specific information on any actions of intimidation, violations of
University policies or harassment.

e The Free Speech and Advocacy Team continues to ensure that the rights of all
individuals are respected and the Conflict Escalation Team brings UC Irvine student
groups into dialogue.

» UC Irvine Police Department continues to work on campus and in the local
community to prevent hate crimes and promote tolerance.

In addition, UC Irvine has a full range of training programs in conflict mediation and

resolution, leadership and diversity, civility and cultural awareness, and student development

offered through multiple offices including the Cross Cultural Center, Dean Peterson’s Office,

the Office of Equal Opportunity and Diversity, the Office of the Ombudsman, Student
- Housing complexes, Greek Life and the Counseling Center.

Moreover, UC Irvine has a strong academic foundation in Middle East studies and
offers a diverse array of over sixty academic courses in religion, political science, economics,
art history, the social sciences, women’s studies, humanities, Jewish studies and Islamic .
studies. UC Irvine is home to the Teller Family Chatr in Jewish History in the school of
Humanities and has a number of research centers, including the Center for the Study of
Democracy, Center for Global Peace and Conflict Studies, the Interdisciplinary Center for
the Scientific Study of Ethics and Morality, the UC Humanities Research Institute, the Center
for Unconventional Security Affairs and the Program in International Studies. In the past
two years, over thirty academic events, programs or symposia on Middle Eastern and other
related topics that included national and international scholars have been held on campus,
including a recent visit by the dean of students at the University of Haifa to discuss the
“Jewish State in Multi-Cultural Israel.” -
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Nonetheless, the pressure from external organizations, as well as the media attention,
has continued even though there have been no formal complaints from our students in either
the 2004-2005 or 2005-2006 academic years. The recent media and Internet exposure has
added a layer of complexity to the relationships between Muslim and Jewish students that is
new to our campus. For the first time, we are facing external influences that have impeded .
our efforts to build trust and create open dialogue among our students. Unfortunately, UC
Trvine has no control over these external influences, which seem to be using the student
groups to further their objectives. Our focus has been and remains on the personal safety and
well-being, and the educational experiences, of all our students ‘while enforcing and
complying with federal and state laws and University policies. UC Irvine officials continue
to work diligently to reduce any real or perceived tension, bring student groups together and
protect both the free speech and safety of the entire community. Ms. Tuchman’s testimony
ignored both that work and its results. '

The Testimony Before The Commission

As the previous discussion illustrates, the testimony regarding UC Irvine that Ms.
Tuchman provided to the Commission must be addressed in context. Moreover, each factual
allegation must be scrupulously studied for accuracy and completeness. As John Adams
noted two centuries ago, “Facts are stubborn things; and whatever may be our wishes, our
inclinations, or the dictates of our passion, they cannot alter the state of facts and evidence.”
UC Irvine here responds to the factual allegations made against it.

Hoalocaust Memorial
Ms. Tuchman testified:

“In 2003, at UC Irvine, a Holocaust Memorial was destroyed.
During the same time period, when Jewish students were holding a
candlelight vigil to commemorate the Holocaust, a swastika was
found after the vigil carved into one of the tables nearby.”

“These anti-Semitic incidents . . . were reported to the UCI
administration and the campus police, but the University never
even acknowledged to the UCI community that the incidents had
occurred.” '

November 18, 2005 Hearing (Tuchman testimony) at 22 : 12 — 16 and Tuchman written
- statement at 5.

The facts tell a different story. Members of Hillel, a Jewish student group at UC
Irvine, built a Holocaust Memorial in honor of Holocaust remembrance week. It was nearly
10,000 square feet and included signs staked into the ground, mock tombstones ringed by
barbed wire and a mound of shoes. On the evening of May 5, 2003, at approximately 9 pm.,
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a member of Hillel found some of the stakes and barbed wire pulled up and the mound of
shoes partially scattered. After determining that nothing had been damaged or destroyed, the
Hillel student decided that he would deal with the situation the next moming.

On the moming of May 6, 2003, the same Hillel member retumed to the memorial
site, afier contacting other members of Hillel and the Dean of Students office.
Representatives from the Dean of Students office rushed to the site, as did Vice Chancellor
Gomez. Marti Barmore, the Director of Campus Organizations and Community Service and
a staff member in the Dean of Students office, called the UC Irvine Police Department to
report the incident. Members of the Police Department, including former Chief of Police Al
Brown, arrived at the site moments later. By that time the students had already put the
display back together, making it difficult for the police to look for and gather possible .
evidence such as how the display had been disturbed, finger prints, etc. The police did take a
statement and determined that there were no witnesses to the incident. (Similarly, there were
no witnesses to the swastika found drawn on a nearby table at the candlelight vigil held later
that evening. Indeed, the University was unable to find any witnesses or suspects for ¢ither
incident.) The University did increase security for the remainder of the display.

Although the incident was not characterized as a hate crime because no crime had
been comrmitted, Chief Brown did believe that bipotry was a motivating factor. The
Executive Director of the Anti-Defamation League also indicated at the time that the ADL
would not treat the incident as a hate crime - because it was unclear who was responsible
and what the motive was — but did consider it a “hate incident.” The ADL publicly stated
that “UCI did a great job of taking it seriously and we hope that they come out with a
statement against what happened.” New University, May 12, 2003 at 3 (quoting Gary Levin,
Assistant Director, ADL of QOrange County and Long Beach). Indeed, in a letter to Jeffrey
Rips, Executive Director of Hillel, Former Chancellor Cicerone shared his concern and gave
assurances that appropriate action would be taken if the culprits were found.

At the time of the incident invelving the Holocaust memorial, none of the Jewish
students complained about how the incident was treated. They decided to let the matter wait
until the moming because nothing had been damaged or destroyed, and it was a Dean of
Students staff member who called the police to investigate. The matter was treated with all
due seriousness — including a police investigation, increased security at the University’s
expense, statements reported in the press and a personal letter from the former Chancellor to
Hillel expressing concern about the incident.

Anti-Semitic Speakers

Ms. Tuchman testified:

“Anti-Semitic speakers have routinely been invited to the UC
_ Irvine campus, inciting students there to hate Jews.”

A4l

Response w0 USCCR 420306.doc



08/10/2006 12:35 FAX 202 376 84712 USCCR ASCD #1010

Me. KENNETH L. MARCUS
FEBRUARY 3, 2006
PAGE §

November 18, 2005 Hearing (Tuchman testimony) at 22 : 17 — 19 and Tuchman written
statemnent at 5, 7— 8.

In fact, the speakers about whom Ms. Tuchman appears to be testifying (although she
does not identify any by name) are invited to speak on campus by student groups. For
example, the Muslim Student Union routinely invites Amir Abdel Malik Ali to speak at its
events oh campus. As discussed in more detail below, UC Irvine may not stop the students
from inviting these speakers. We may not prevent the speakers from speaking on campus,
nor may we regulate the content of their speech.

Instead, UC Irvine has chosen to sponsor numerous programs that promote a civil
dialogue on these difficult issues. These university-sponsored (as opposed to student.
sponsored) events send the important message that the university values respectful debate,
not hate speech. We know our students are learning to distinguish for themselves between
factually verifiable statements made in the context of respectful dialogue and hate speech
because at least one UC Irvine Jewish student leader has recently and publicly declared that
the campus community largely ignores the inflammatory Muslim speakers who are invited to
our camnpus by the Muslim Student Union.

Ms. Tuchman invokes Professor Matsuda’s article in an effort to condemn UC Irvine.
for not “confronting™ protected speech. Tuchman written statement at 8 — 9. Professor
Matsuda nowhere argues that the only acceptable way for a university to “confront™ hate
speech is to explicitly condemn specific speakers by, for example, releasing a statement from
the Chancellor each time that speaker visits the campus (as ZOA has insisted UC Irvine do),
Rather, Professor Matsuda focuses on universities’ responsibilities to both educate and
support students instead of refusing to “take sides through inaction™ or “leave [students]} to
their own resources in coping with the damage” of hate speech. Mari J. Matsuda, Legal
Storytelling: Fublic Response to Racist Speech, 87 Mich. L. Rev. 2320, 2371 (Aug. 1989).
As demonstrated above, UC Irvine has taken extensive actions, in numerous contexts, toward
what Professor Matsuda describes as “the goals of inclusion, education, devclupment of
knowledge, and cthics that universities exist and stand for.” Id In other words, contrary to
Ms. Tuchman’s claim, UC Irvine has done exactly what professor Matsuda advocates.

Student Letter

Ms. Tuchman further testified:

“One Jewish student at UC Irvine who was frightened by what she
was seeing and hearing on campus wrote a heartfelt letter to the
chancellor of the university and other administrators. This is back
in April of 2002, and I"d like to read an excerpt from her letter.
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Not only do 1 feel scared to walk around proudly as
a Jewish person on the UC Irvine campus, I am
terrified for anyone to find out.

Today I felt threatened that if students knew that I
am Jewish and that I support a Jewish state, I would
be attacked physically. It is my right to walk
around this campus and not fear other smidents and
hear condemnation from them. It is my right for
my government to protect me from harm from
others. It is my right as a citizen who pays tuition
and taxes to be protected from such harm.

You may claim the First Amendment. I claim the
right to be safe and secure. You cannot use the
First Amendment as an argument against my safety.

This was written three years ago. This student never gven received
a response to her letter from the chancellor to who [sic] she wrote
it.

One administrator who did respond reacted in a telling way. He
sugpested that this student visit the counseling center on campus 10
help her work through her feelings.

To me this response epitomizes the problem at UC Irvine, and may
well be a sign of what is happening elsewhere. The university
administration has not viewed the harassment and intimidation of
Jewish students as a problem that it has the responsibility to
address.

It is the Jewish students who have a problem, and they had just
better leamn to deal with it.”

November 18, 2005 Hearing (Tuchman testimony) at 23 - 24 : 2 — 13 and Tuchman written

statement at 7.

The facts tell a different story. This student’s email was addressed to four UC Trvine

_ officials: the former Chancetlor, the Dean of Students, the Executive Associate Dean of
~Students and the Assistant Vice Chancellor of Counseling and Health Services. Her email
i addressed a march by Muslim students protesting Israel that she had attended on campus.
Her email acknowledged that police had been present at the march, but it did not identify a

. single'threat or act of violence. Rather, it addressed the offensive nature of the speech she
had witnessed. The Assistant Vice Chancellor of Counseling and Health Services responded
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to the student’s email. A copy af both the student’s email and the Assistant Vice
Chancellor’s response (redacted to protect the student’s identity) is attached to this letter.

In addition to inviting the student to visit the Counseling Center, the Assistant Vice
Chancellor acknowledged the student’s reaction to the event, acknowledged that the speech
also was offensive to him, noted the police attention to safety and crowd control and
expanded on the importance of free speech. In other words, this UC Irvine official turned a
difficult experience into a “teachable moment,” while simultaneously supporting the student
emotionally. That is precisely the role of our upiversity: to educate in a supportive
environment.

2002 Article
Ms. Tuchman further testified:

“In 2002, an article appeared in a UCI student publication that
repeatedly emphasized the Nazi-like notion that Jews are
genetically different and separate from non-Jews.”

November 18, 2005 Hea:ihg, Tuchman written statement at 4 — 5.

Although Ms. Tuchman’s testimony is not specific, we assume she is addressing the
content of a Muslim student newspaper, Alkalima. Alkalima is one of twelve student-run
alternative miedia publications and is represented on the UC Irvine Alternative Media Board.
The Board is all-volunteer and student managed, with over twenty-three years of piblication
experience. It describes itself as a long-standing, stong student gommunity without
institutional structure that provides an alternative editorial voice and news for students. Over
100 students are involved in the various publications that are represented on the Board. The
Board receives funding for its member publications from the Associated Students of UC
Irvine. Although entitled to do so, Alkalima has never requested or received any of those
funds.

The only support provided to the Board by the University is the time of a staff person
to ensure proper handling of bills and payments because funds are in University accounts.
As with The New University, the mainstream student newspaper on campus, the University
does not exercise any control over the content of the alternative publications.

When Jewish students complained about 4lkalima, the most that the University could
do and did do was: (1) work with the Muslim students to make them aware of how offensive

‘the presentation of their views was to the Jewish students; (2) work with and encourage the
Jewish students to present their views of the issues with their own speakers, programs and
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displays (such as Bus 19);! and (3) atterpt to bring the two groups together in informal
meetings designed to help them understand the other’s positions.

Anti-Zionist Week
Ms. Tuchman testified:

“Every year at UCI, a registered student group on campus Sponsors
a weeklong event that, over the years, has been given a variety of
titles. At one point, the event was called ‘Anti-Zionist Week.’
Then, the title was change[d] to ‘Zionist Awareness Week.” Most
recently, in 2005, the title of the event was “Israel Awareness
Week.” But whatever the title, the event has been about attacking
Jews, Zionists and those who believe that the State of Israel has the
right to exist.”

November 18, 2005 Hearing, Tuchman written statement at 6.

The facts tell a different story. Ms. Tuchman herself identifies these events as
student-sponsored. As discussed below, UC Irvine may not prevent these speakers from
speaking on campus, 10T may we regulate the content of their speech. Instead, following the
guidance of Corry v. Leland Stanford Junior University, Santa Clara Superior Court Case
No. 740309 (February 27, 1995 Order) (striking Stanford’s hate speech code as overbroad, -
impermissibly content-based and not the least restrictive alternative), we have “through
various campus media or sponsorship of cvents . . . promote[d] diversity and tolerance
among students.” Corry, at 19-20.

Rock Throwing Incident

Ms. Tuchman testified:

“In January 2004, a Jewish student who was wearing a tee shirt
that said, ‘Everybody laves a Jewish boy,” was walking by a table
on the campus where members of a student group were distributing
flyers. Rocks covered the flyers to keep them from blowing away.
As the Jewish student passed the table, a rock flew in front of his
face, barely missing him. The student turned and saw a student
holding a young child and saying to the child, in a very sarcastic
voice, ‘Don’t do that, that's not right!* — as though the child had
thrown the rock. The Jewish student said nothing and just kept

' On January 29, 2004, the passengers aboard Bus 19 in Jerusalem became victims of
a heinous act of terror. The bomb killed 11 people and injured more than 50. On January 31,
2003, the student group Anteaters for Israel brought Bus 19 to UC Irvine for public display._
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walking. But the experience made him afraid to wear anything that
identified hirn as a Jew ever again on campus.”

November 18, 2005 Hearing, Tuchman written statement at 9 — 10.

The facts tell a different story. Early in Winter Quarter of 2004 (which began in
January), a UC Irvine student was walking on campus. He had on a t-shirt with the words
“Everyone loves a Jewish boy” on it. As he passed a table sponsored by the MSU, a rock
was thrown in his direction. He turned and looked and noticed a woman reprimanding a
small child with the words, “That’s not nice,” which he later described as sounding sarcastic.

The student did not report this incident until several weeks later, around mid-
February. He told Byron Breland in the Dean of Students’ Office that something had
happened several weeks before and he thought it important for the Dean of Students office to
know about it. He described the incident as above. He also told Mr. Breland that: (1) he
recognized the M3U students at the table but did not know their names; (2) he did not think
he was in any danger when the rock was thrown; and (3) he could not distinguish whether the
child was just playing with the rock or intentionally threw it at him.

When Mr. Breland asked him if he wanted to pursue the matter by pointing out the .
woman who appeared to be responsible for the child, the student said that he did not want to
do that and that he did not think his safety was in question while on campus. The student
told Mr. Breland that he just wanted the incident on record with the Dean of Students office.
He indicated to Mr. Breland that he was upset that the rock had been thrown and that it was
an act of disrespect. However, when Mr. Breland asked him why he had not reported the
incident when it occurred, the student responded that he did not think that it was a “big deal”
at the time but had later talked about it at a Jewish group meeting and had been encouraged
to report it

Mr. Breland was not sure who the woman was, and the student would not identify
her. Mr. Breland was aware that one of the Muslim students frequently brought a child to
school, but he was not sure who the student was because different students were involved in
looking after the child while on campus. Accordingly, Mr. Breland respected the student’s
wishes to leave the matter alone.

Then, at a meeting on May 25, 2004, with Jewish student groups, Dean Peterson
heard that a Jewish student had had a rock thrown at him. The students at the meeting would
not identify the victim, so she asked them to have the person contact her. On June 15, 2004,
the same student sent Dean Peterson an email about the same incident. The description of
the incident and his reaction to it was quite different from what he had told Mr. Breland four
months earlier. This time the “rock flew right in front of fhis] face, nearly hitting fhim]” and
after that day he has been “literally scared” to wear a Jewish or Pro-Israel t-shirt. .
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, Upon receiving the email, Dean Peterson called the student and left a voicemail
message for him to call her because she was concemed about the incident and the fear he
expressed and wanted to follow up with him. He never returned her call. The student made
it clear that he was only making a record and did not want the University to do anything
further.

Threat or Harassment of Student
Ms. Tuchman testifted:

“In February 2004, a Jewish student, who is of Sephardic descent
and speaks and understands Arabic, was walking toward the Dean
of Students’ office with a box of office supplies. He was wearing a
pin on his sweatshirt that said, ‘United We Stand,’ with an imprint
of the American and Israeli flags. He passed two students who
stared at his pin and said, ‘Ee Bakh al Yahud,” which means
‘Slauphter the Jews’ in Arabic. The Jewish student ignored the
comment and kept walking. A heated dialogue ensued, and the
Jewish student was surrounded and threatened.

In or about March 2004, this same Jewish student was wearing a
yarmulke and carrying a prayer book while walking toward UCI’s
science library. He walked by a familiar-looking student and said, .
“What’s up?> The student made an obscene gesture toward the
Jewish student and his prayer book. They began to argue and the
Jewish student was subjected to threatening langnage and hurtful
ethnic slurs, including being called a ‘dirty Jew.” This student
could no longer take what he felt was a hostile environment for
Jewish students at UCI, and he left to study elsewhere. He is not
the only one; at least one other Jewish student left UCI because of
the hostile environment he experienced there and transferred to
another university.”

November 18, 2005 Hearing, Tuchman written statement at 10.

Again, the facts tell a different story. A UC Irvine Jewish student filed a police report
with the UC Trvine Police regarding an incident in which between two and five apparently
Muslim males confronted him, surrounded him and threatened to beat him near the Dean of
Students office. The incident occurred on February 13, 2004, and the student reported it to -
the police on February 25, 2004. After taking the report, the police contacted the student
several times in order to follow-up with one of the detectives who would be investigating the
case. The student failed to show up for his appointment or respond to written and telephonic
inquiries by the police. —
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The university believes this is the same incident that the student had reported to
Byron Breland when it occurred. The Jewish student came to Mr. Breland’s office to report
that two students had just threatened him. Mr. Breland asked the Jewish student who and
where the other students were and why they had threatened him, but the student did not know
the answers; he did know that one was an MSU member. Mr. Breland took the Jewish
student to go look for the other student immediately. They went through the Student Center,
and Mr. Breland told the Jewish student to let him know if he spotted the other student. The
Jewish student did not. Mr. Breland told the student to come get him if he spotted the other
student because Mr. Breland would be in his office. ‘

About twenty minutes later, the Jewish student returned to Mr. Breland’s office to
report that he had found the other student. Mr. Breland followed the Jewish student and
found the other student coming from the restroom. The Jewish student began to approach the
other student, yelling at him in Arabic. Mr. Breland separated them ‘and told the Jewish
student to wait in another area.

“The Muslim student complained that the Jewish student always wore a t-shirt that
referred to the 1967 Six-Day War, in which Israel defeated the Arab states of Egypt, Syria
and Jordan and conquered what became known as the Occupied Territories. The Muslim .
student feit that the Jewish student’s t-shirt was derogatory. He said that the Jewish student
always seemed to engage in behavior that appeared intended to provoke the Muslim students.
Mr. Breland ultimately told both the Jewish student and the Muslim student that they shouid
avoid each other at all costs, but he did not reprimand either one because the students told
such conflicting stories.? '

The University did all that it could to respond to this complaint. Upon hearing of the
incident, Mr. Breland twice and immediately left his office to find the students involved, and
the UC Irvine Police attempted to follow up with the student several times without any
success. The student refused to pursue the matter further. Moreover, UC Irvine has no

Z This particular Jewish student is known to act provocatively. At one MSU event, he
handed out fliers that included the words:

YOU HAVE JUST BEEN KILLED BY A PALISTINIAN SUICIDE BOMBER

¥k ok oW ok

HEY, AT LEAST THE KILLER WILL BE COZY WITH 72 VIRGINS!

Although this student’s words were inflammatory and potentially offensive, UC Irvine never
interfered with his right to express them. Nonetheless, at a Spring 2004 event at the UC
Irvine Cross Cultural Center, this student became upset about what a speaker had said. He
approached Mr. Breland and said, “You people are doing a crappy job,” and then spat at Mr.

Breland’s feet. :
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record of this student requesting that his transcript be forwarded to any other university, thus
suggesting that Ms. Tuchman’s testimony concerning his transfer may be inaccurate.

 'We had the opportunity to address the Jewish students’ concerns in June 2005 during
two days of mediation to resolve the OCR complaint. The parties were preparing for a third
day of mediation when ZOA unilaterally terminated this face-to-face dialogue. UC Irvine
was both surprised and disappointed that ZOA chose to terminate what we thought had been
a productive conversation.

Although we can only speculate about why ZOA withdrew froin the mediation, at
least one UC Irvine Jewish student leader has said “ZQA’s insistence upon filing this claim
[with OCR] perturbs me most because I feel that if the Jewish students at UCI (a group I am
part of) felt the need to do something to stop the constant anti-Semitism on our campus, we
would be capable of doing the research and going through the proper channels.” (A copy of
this student leader’s editorial is attached to this letter.)

Although we are not at liberty to discuss the substance of the mediation discussions,
which were conducted before former federal judge Layn Phillips, we vehemently disagree
with Ms. Tuchman’s mischaracterization of our campus -- at the mediation, before OCR and
before this Commission. Her testimony about UC Irvine is inaccurate and incomplete..
Contrary to the hate-filled environment Ms. Tuchman describes from second- and third-hand
accounts, UC Irvine is a vibrant and rich university environment, the same environment
cultivated on the campuses of all truly great research universities.

Ms. Tuchman’s “Suggestion” Concerning Title V]

Finally, Ms. Tuchman testified:

“Third, I would suggest that the Commission voice its concern
about campus anti-Semitism, in all its facets, to OCR, and urge
OCR to conduct a thorough investigation of the complaint against
UCI, with consideration of all of the available evidence. It is my
understanding that the complaint against UCI is the first case of
anti-Semitism that OCR has agreed to investigate. Although itis a
complaint about anti-Semitism at only one university, the problem
is not unique to UCL  Whatever the outcome of OCR’s
investigation, the case will hopefully send a message to colleges -
and universities across the couniry: While our government stands
“behind the principles of free speech and open debate, it is also
committed to ensuring that students are not subjected to hostility,
harassment and intimidation on the basis of their race or ethnicity.
A message from this Commission to OCR, urging a complete and
thorough investigation, has implications not only for the UCT case,
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but for other colleges and universities where anti-Semitism is a
problem.”

November 18, 2005 Hearing, Tuchman written statement at 17. 'Ms. Tuchman similarly
testified that the complaint ZOA filed with the Office for Civil Rights against UC Irvine:

“is the first complaint of Anti-Semitism that the Office of Civil
Rights has agreed to investigate under this law [Title VI].”

November 18, 2005 Hearing, Transcript at 26 : 19 — 22 and written statement at 10 — 11. She
also specifically testified that:

“It is consistent with United States Supreme Court decisions that
recognize that being “Jewish’ is not simply a religious
characteristic; it is also a racial and ethnic characteristic.”

Navember 18, 2005 Hearing, Tuchman written statzment at 11.

In fact, Title VI does not apply to allegations of anti-Semitism. The relevant
language of Title VI reada:

No person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.”

42 U.8.C. § 20004 (2005) (emphasis added). Notably, religion is not a protected class for
purposes of Title V1. Thus, by definition, OCR lacks jurisdiction over claimé of anti-
Semitism and other religious discrimination.

Nonetheless, both ZOA and OCR have asserted that OCR has jurisdiction over claims
of religious discrimination under Title VI -- even though no court has held that claims of
“Jewish discrimination” can be prosecuted under Title VI. Although Ms. Tuchman never
identified the “Supreme Court decisions that recognize that being ‘Jewish’ is not simply a
religious characteristic; it is also a racial and ethnic characteristic” (Tuchman written
statement at 11), OCR has argued that the Supreme Court held, in Shaare Tefila
Congregation v. Cobb, that “Jewish may be interpreted as an ethnic or racial category.”

3 Of course, Jewish is not a “national origin." See e.g., Lapine v. Boehm, Inc., 1990
WL 43572 (N.D. Ill. Mar. 28, 1990) (“[S]tating that one is Jewish gives no indication of that
individual’s country of origin. Nor does it indicate the country of origin of one’s ancestors or
suggest the physical or cultural characteristics of a national origin group. Indeed, Jews, like
Catholics and Protestants, hail from a variety of different countries.”). Neither 15 Jewish a
“color.”” Individuals from a variety of races, colors and national origins can be and are
Jewish.
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Qctober 22, 2004 Letter of Kenneth L. Marcus, Assistant Secretary for Civil Rights, to Sid
Groeneman. In fact, the Supreme Court’s holding in Shaare Tefila was much more limited
than OCR portrays it: the Court held simply that for purposes of § 1982 claims, “Jewish”
constitutes a “race.” Shaare Tefila Cangregatfan v. Cobb, 481 U.8. 615, 618, 107 §. Ct.
2019, 2022 (1987). The Court specifically rested its holding on the fact that when the Civil
Rights Act of 1866, of which § 1982 is part, was enacted, “Jews . . . were among the peoples
then considered to be distinet races and hence within the protection of the statute.” Shaare
Tefila, 481 U.S. at 617-618, 107 S. Ct. at 2022. The plaintiff in Shaare Tefila did not allege
violations of Title VI. Thus, the Court’s holding in that case does not apply in the Title VI
context. :

Moreover, the Civil Rights Act of 1964, of which Title VI is part, was enacted a
century after §§ 1981 and 1982, when race theory had developed dramatically. As the
Supreme Court noted in 1987, “Jews today are not thought to be members of a separate
race.” Shaare Tefila, 481 U.S. at 617, 107 8. Ct. at 2021 In contrast to Title VI, Title VII --
also part of the Civil Rights Act of 1964 -- specifically prohibits employment discrimination
based on religion. 42 U.8.C. § 2000e (“race, color, religion, sex, or national origin™) (2003).
Congress’s inclusion of religion as a protected class in Title VII indicates that had Congress
desired to also make religion a protected class under Title VI, it knew that it needed to do so
specifically. Instead, it limited Title VI to protected classes other than religion.

In any case, UC Irvine would never discriminate against a student — or tolerate
discrimination against a student — on the grounds of religion or any other basis protected by

law or university policy.

Freedom of Speech

Civil discourse, the free exchange of ideas and the respectful consideration of
. divergent viewpoints are essential to the life of a university community. UC Irvine has a
long-standing tradition of supporting these values and educating the community about their
importance. This tradition is consistent with the July 28, 2003 open “Dear Colleague” letter,
in which Gerald A. Reynolds, the Assistant Secretary of the Office for Civil Rights of the
U.S. Department of Education, reminded colleges and universities that OCR regulations “do
not regulate the content of speech” and that OCR does not “require or prescribe speech,
conduct, or harassment codes that impair the exercise of nights protected under the First
Amendment.”

UC Irvine Must Comply With Both The United States Constitution And The Califarnia
Constitution

The First Amendment to the Constitution provides, “Congress shall make no
law . . . abridging the freedom of speech . . . .” U.S. Const. amend. I. The Fourteenth
Amendment makes the First Amendment applicable to state and local governments. U.S.
Const. amend. XIV, § 1 (*“No State shall make or enforce any law which shall abridge the
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privileges or immunities of citizens of the United States.”). The California Constitution
provides even broader protection for speech. Cal. Const. art. I, § 2(a) ("Every person may
freely speak, write and publish his or her sentiments on all subjects, being responsible for the
abuse of this right. A law may not restrain or abridge liberty of speech or press.”).

The University of California must comply with both constitutions. Greemya v.
George Washington University, 512 F.2d 556, 559 (D.C. C.) (“constitution . . . only places
limitation on actions undertaken by governmental entities™) (holding that George Washington
University is not a state actor and thus is not required to comply with First Amendment),
cert. denied, 423 U.S. 995, 96 S. Ct. 422 (1975). See also Corporation of Haverford College
v. Reeher, 329 F. Supp. 1196, 1209 (E.D. Pa. 1971) (“Since a private University is not bound
by the Fourteenth Amendment to refrain from interfering with First Amendment Freedoms, a
University regulation which prohibits a student from engaging in activities which would be
constitutionaily protected from state interference may be lawful.”); Cal. Educ. Code § 66301
(“Meither the [sic} Regents of the University of California . . . nor . . . shall make or enforce
any rule subjecting any student to disciplinary sanction solely on the basis of conduct that is
speech or other communication that, when engaged in outside a campus . . . , is protected
from governmental restriction by the First Amendment to the United States Constitution or
Section 2 of Article 1 of the Californta Constitution.”™).

Both Constitutions Protect The Speech About Which Ms. Tuchman Testified
L
" Under the First Amendment and its California parallel, state actors may not regulate
speech in public forums unless the regulation is subject matter neutral, viewpoint neutral and
is a time, place or manner restriction that serves an important govemment interest and leaves
open for communication adequate alternative piaces. Moreover, a law regulating speech
cannot be overbroad or vague.

Although the Supreme Court has held that some categories of speech deserve a lesser
amount of protection, hate speech (i.e., the kind of speech about which Ms. Tuchman
testified) remains fully protected by the First Amendment and its California parallel. Indeed,
courts have struck down numerous hate speech regulations, including many campus hate
speech codes, as unconstitutional. See Saxe v. State College Area School District, 240 F.3d
200 (3d. Cir. 2001) (“That speech about “values’ may offend is not cause for its prohibition,
but rather for its protection™); Corry v. Leland Stanford Junior University, Santa Clara
Superior Court Case No. 740309 (February 27, 1995 Order) (striking Stanford’s hate speech
code as overbroad, impermissibly content-based and not the least restrictive alternative); Pyle-
v. South Hadley School Committee, 861 F. Supp. 157 (D. Mass. 1994) (striking code that
prohibited clothing “directed toward or intended to harass, threaten, intimidate, or demean”
certain groups), clarified, 667 N.E.2d 869 (Mass. 1996); lota XT Chapter of Sigma Chi
Fraternity v. George Mason University, 993 F.2d 386 (4™ Cir. 1993) (“The University
certainly has a substantial interest in maintaining an educational envitonment free of
discrimination and racism, and in providing gender-neutral education. Yet it seems equally
apparent that it has available numerous alternatives to imposing punishment on students
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based on the viewpoints they express.”); RA.V. v. St. Paul, Minnesota, 505 U.5. 377, 112 §.
Ct. 2538 (1992) (“The point of the First Amendment is that majority preferences must be
expressed in some fashion other than silencing speech on the basis of its content.”); UMW
Post, Inc. v. Board of Regents of the University of Wisconsin System, 774 F. Supp. 1163
(E.D. Wis. 1991} (hate speech code overbroad because it prohibits more than mere “fighting
words”); Doe v. University of Michigan, 721 F. Supp. 852 (E.D. Mich. 1989) (free speech
“principles acquire a special significance in the University setting, where the free and
unfettered interplay of competing views is essential to the institution’s educational
mission.”).* ‘

Because Any Hate Speebk Code Would Be Stricken As Unconstitutional, UC Irvine
Has Taken Other Steps To Promaote Dialogue And Diversity

The Corry court specifically noted that universities have a plethora of less restrictive
alternatives available to promote diversity and avoid discrimination. “For gxample, [the
University] could continually press upon their students through their school calendars and
handbooks, etc., the need to be respectful of each other. [The University] could implement
programs to educate students against discrimination. [The University] also might through
various campus media or sponsorship of events, i.e., guest speakers, movies, book readings
and reviews, roundtable discussions, forums, panels, field trips, essay contests, etc., promote .
diversity and tolerance among students.” Corry, at 19-20. Consistent with the Corry court’s
instruction, UC Irvine is modeling respectful dialogue and debate through numerous
university-sponsored programs. In fact, UC Irvine is doing all that the constitutions allow it

4 To the extent Ms. Tuchman proposes that UC Irvine regulate hate speech as
“fighting words (a lesser protected category of speech), UC Irvine is precluded from doing
so. “Fighting words” describes “words that by their very utterance tend to incite an
irnmediate breach of the peace,” that “naturally tend to provoke violent resentment” and that
are “directed at the person of the hearer.” UMW Post, Inc., 774 F. Supp. at 1170. Stanford’s
hate speech code was explicitly based on the “fighting words™ doctrine, and 1t did not survive
judicial review. Corry, February 27, 1995 Order at 2 (code prohibited speech that “makes
use of insulting or ‘fighting” words or non-verbal symbols™).

To the extent Ms. Tuchman proposes that UC Irvine regulate this speech under the

Tinker doctrine, UC Irvine also is precluded from doing so. Under the 7inker doctrine,
student speech may be regulated if there is evidence that it would substantially disrupt or
interfere with the work of the school or the rights of other students. Tinker v. Des Moines
Independent Community School District, 393 U.8. 503, 89 8. Ct. 733 (1969) (holding that
policy that students wearing anti-Vietnam War armbands would be suspended is
unconstitutional). But the Tinker doctrine does not apply at the college and university level.
DiBona v. Matthews, 220 Cal. App. 3d 1329, 1345 (“Numerous cases have considered the
question under what circumstances school officials may regulate the performance of dramatic
productions or the availability of written materials on grounds of inappropriate language or
content, Nearly all these cases, however, have involved minors rather than adult college
students.™), cert. denied, 498 U.8. 998, 111 8. Ct. 557 (1990). Even if Tinker did apply at the
college or university level, there is no indication that the speech here has disrupted or
interfcred with the work of the school or the rights of other students, — —
A-53
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to promote dialogue and diversity. UC Irvine has regularly and continually reinforced
civility and free speech by:

o Adopting the UCI Principles of Community (1996). This document is regularly
published, distributed, and made available to all members of the University
community.

» Reviewing and updating our policies and procedures related to free speech, student
demonstrations, police and administrative response during campus unrest, and use of
University facilities by student groups and non-University groups.

s Creating (in 2002) the WATCH Team, renamed in 2003 the Free Speech Advocacy
Team (FAST), to provide a presence at campus protests, demonstrations and events to
ensure all rights are observed.

e Creating (in 2004) the. UCI Conflict Escalation Prevention Team (CEPT) to bring |
- groups and students into dialogue.

* Addressing the importance of civil discourse at the New Student Convocation and
orientation programs every fall. '

~ » Distributing annually a guide to exercisiﬁg free speech rights at the mandatory
orientation for all registered clubs and organizations.

» Sponsoring workshops and forums on specific topics in such areas as leadership and
diversity, ethical leadership, culture clash, First Amendment and freedom of speech
rights throughout the year and at the annual All-University Leadership Conference for
students.

¢ Issuing statements from the Chancellor and the Vice Chancellor for Student Affairs

published in the campus newspaper, by e-mail and in speeches to the campus
community promoting the values of civility, tolerance, and understanding.

Despite such initiatives, UC Irvine, like many universities, has had to respond to and a&dxess

the controversy between a small number of individual students and student groups over
Israeli, Palestinian and Middle East issues. We have responded to and addressed that

A-54
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controversy directly, clearly and within the bounds of the Constitution — while both modeling
respectful dialogue and educating, supporting and protecting owr students and the
community. '

We appreciate this opportunity to clarify the testimony and to assist in ensuring that
the record and transcript of the Commission’s November 18, 2005 Hearing are accurate and

complete.
_ . Sincerely,
Diane Fields Geocaris '
Counsel for The University of
Califomnia, Irvine_
Enclusures
DFG: leh

A-355
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¥X-~From : taparhamfuci.edu Mon Apr 8 17:10:12 2002
X-Sender: taparhamépop.uci.edu

pate; Mon, 0B Apr 2002 17:09:46 -0700

To: +edu

From: Thamas Parham <taparham@uci.edu:-

Subject: Re: Anti-Semitic protest at UC Irvine

Ce: Manuel Gomnez <mngomezfuci.edu>, spetersofoci.edu

b

Thank you for YOur note expressing your views and opiniona about the demonstration on Thursday. I
very much appreciate the time you toock and the passion and emotional intensity reflected in your
e-mail message. I want to begin ty response by acknowledging the anger and anxiety you express in
your note, and let you know that I and we take your phyziecal and eotional safety very serinusly, and
want to do whatever wa can, within our power and reagon, to address your discomfort. If you continue
to experience these strong, uncomfortable feelings in the aftermath of the demonstration event, T
would like to invite you to visit our Counseling Center on campus. There, you will find a group of
highly trained, professicnal, and compassionate individuals who would be more than pleased to help you
work through the emotional distress you report experiencing. Having sajd that, let me address yoor
other igsoas in the e-mail. .

You are correct in identifying me as one administrator who was present at the march and demopstration.
T arrived on scene about 12:45, approximately 45 minutes after the march began, and about 2-3 minutes -
before I encountered you and ‘your question. T too had come to observe and monitor the sitvation after
hearing the chantz from the marchers from inside my office. The march was indeed loud, and the
marchars very boisterons and vociferous in their chanting., I too found some of the content offensive,

Beyond the marchers, I also obzerved and had conversations with several campus police officials who

were present. They walked adjacent to the marchers, spaced in appropriate intervals at the front,

gide, and end of the group demonstrating, monitoring the situation. T cbserved them attending to

crowd safety and contral, attending to the demonstrators to ensure that their protest did not get out

of hand, and attending to the crowd and adjacent buildings to, I suspect, ensure that the marchers

could bold their protest with the same guarantee of safety, Despite the content of the marcher's -
maszage and the volume of their chants, at no time did T believe that the march was anything other

than peaceful, in the time that I was present. Tho demonstrators were organized, stayed within what -
seaned to be pre-arranged (by them) boundaries and positions, destroved no property, did not thraaten

or assault any persons, and wers otherwise orderly. There was no riot or anything close to disorderly

conduct, in my opinion. I eompletely understand your cbhjection to tha contant, and perhaps, even

their right to dewonstrate. I do not agree however, that the alimnta was vnsafe. I and other cangpus

officials are concerned abont praviding a safe environment for you, your pears, and the entire campus
commnity. If there are instances where you feel that you have heen directly threatened, assaulted,

ete., pleage let us know. ‘ . ‘

Your e-mail also addresses a question you commented on, which I would like to speak to. I do remember
you asking me something like" who planned this march or who authorized this®" You also asked within a
-matter of seconds, that if the marchers were demonstrating against Black people, would I allew it o
take place? I answered "yes" to the latter query. Let ms explain. Protest and demonstrations are a
vehicle people in this country can use to veice their opposition to or support of an idea, person, or
place. They are part of the fabrir of this nation's struggle for democracy and equal rights, and are,
in fact, constitutionally protected. In celebrating my rights as a citizen of this country, I mist
recognize sume individnal or group's right to advocate at the top of their lungs that which I would
spend a lifetime opposing at the top of mine. Rather than allowing "ignorance in educatien" as yon
claim, our campus dnes recognize students rights to woice their opinions on a range of loeal,
national, and global issues, as lomg az the demonetrations adhere to partionlar quidelines. We do not
sids with terrorist, and our allowing the demonstration to take place does not indicate that we agree
with the medsages being delivered. On thege latter issues, I respectfully, but firmly, disagree with
your assertions. .

My status as an Africen American does provide me with a keen sensitivity and a unique vantage point to

view the march last week. I suspect that is what you were referring to in your comment to me.

However, because I am of African deseent, that does not allow ma to consider restricting other's _
rights becavse their views differ sigmificantly from my own. 50, no matter how unplsaasant or

distagteful I might find someone's massage, Eree speech does allow them to express iv. Az a matter of A_56
fact, I have seen demonstrations where particular groups and/or elements in our society did and do

demonstrate against people of African dessent and issues that significantly inpact their lives. That
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iz part of the legacy we inherit as citizens of this grest nation, and part of the cluality of our
democratic ideals.

vltimately, the Jewish-Falestinian question/issue will not be won or lost in marches or
demonstrations, and gertainly will not be resolved on the battlefield. I deplore violence of any kind
and bope Hor a speedy resolution on both sides to the horrific loss of life and liberty. I do hope
that individualsd and groups who feel passcionately about issues can learn £o git at the table ang
dircuss their views and identify where opinions convarge and diverge. I also believe that university
campuges ke places where issues such as these should become topics of critical discourse and
analymis. Only then do we think more clearly about theee subjects and work to discipate some of the
igmorance that ig o pervasive in cur society, especinlly when it comes to understanding esch other
across bamndarms of race, ethnicity, gender, religion, and even national hoamelands and people's
rights to exist in places where freedom cught to ceign.

Thank you again for your response.

Thomas A. Farham, Ph.D

At 12:07 AM 4/5/02 —0BDG, you wrote:
Bpril 4, 2002

Bar Dr,. Cicerone, Dr. Peterson, Or. Lewis and Dr. Parham:
My nama fisx [ T and T ama- graduate student in the
Departwmemrt of in the School of

v I am writing becaunse I ‘want to share my thoughts with you on
the anti-Fsrasl/anti-Semitic protest that UC Irvine allesad to happen
today on. Campus.

I do not know if all of you were there, I know that Drs. Lewis and
FParham were there, I spoke with them. I will share wirh you all what
they safd in a later part of this letter. If you wera not at the
protest, I will tell you what happened,

A large gmoup of Middle Easterp gtudents, probably more than 200, plus a
smaller gmoup of students of other backgrounds marched against Israel.
They cargdied signs and screamed, "Zionism is racism~, "Sharon is
Bitlern", "zZionism is Nazism", "Down with Israel", "Israelism kill
Palestinian babies”, ete, I took pictures of these =igns and of these
students whe stead prowdly with the signa. They were screaming. The
present adiministrators did nething, The police did nothing. One of the
Mmslim stwedents confided in me that it was supposed to be a =ilent march
and she diid not lnow what was happening. Regardless, to have a sign or
to have 280 rioting undergraduates scoreaming that Jews kill babies and
that the Teader of the Jewish state iz a Nazi is offensive and worse, it
iz anti-Semitizm. Anti-Semitism refeys to the Jews only, it doves nct
refoar to Muslims. When the term was created, it was created as an
Fexmressiom directed against Jews, no other group or religion.

Hot only o 1 feel scared to walk around proudly as a Jewish person on
the UC Irwine campus, I am terrified for anyone to find out, Today I
felt thremtened that if students knew that I am Jewigh and that T
smpport a Jewish state, I would be attacked physically. Tt is my right
to walk aroond thiz campus and not fear other students and hear
condermatfion from them. It is my right for my government to protect me
from harm from others. Tt is my right as a citizen who pays tuition and
taxes to e protected from such harm.

This happgmed simnltanecusly while campus tours wers taking place. If I A 57
had seen 2 ziot, ox even a silent demonstration like this, while ! was =
visiting this graduvate school, I would not have come, I am sure that

you will Bose many prospective students because of what happened today.
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Had I been aware at that point that my school would not protect me and
make me feel safe and welcome on campus, I would not have attended this
vriversity. I know that there are Jewish, non-Jewish, and students fraom
Israel at this campus who feel the same way. At the very least, I pay
for this right to feel safe. If I am harmed or hurt, my tuition money
will have been for waste. As a public university, you hava the right
and obligation to protect me from harm. You may claim the first
amendment. I claim the right to be safe and secure. Yon cannot wse the
first amendment as an argument against my safmty. MY SAFETY SURERCEDES
FIRST AMENDMENT RIGHTS.

At the march the police @id nothing. Drs. Lewis and Parham did nothing.

I copfronted the administrators,. They claimed according to the first
amendment, the stuwdents can march. I identified myself as a Jewish
person and that I am highly offended by the rioting. They did nothing.
I asked Dr. Parham if he would support a group of students protesting
against black people. He said that he wounld. JIf yoo do not knew, Dr.
Parham is black. Dr. Lewis said nothing and passively stood thers,
therefore implying his agreement that he would also support a march
against black people as well as against Jewish peopls,

My undergraduate university, + nEver allowed
for a student group to protest against another student group., wWhile I
was in college, the Iatervarsity Chriscian Fellowship protested against
homosexuals in one of their meetings. Once the administrators found
out, the preventad the group from ever doing it again, T
would never allow an anti-Semitic or anti-black protest to occur, wmlike
uC Irvine. UC Irvine even supports it, according to Dr. Parham,

A gtudent riot like this one portrays UC Irvine in a negative light. It
shewa that UC Irvine gives a low quality education. What do I mean?

The students who maresh de net knew the facts or history of the region to
even know what they are marching about. They are f¢gnorant. They do not
bother to educate themselves and UC Itvine does not bother to educate
them or encourage them to educate themselves, UC Irvine ENCOUTAQRS
ignorapce and prejudice by allowing a riot to take place. That is how
UC Irvine sppaars: an institution of igmorant students tanght by
ignorant staff.

By allowing these marches, the school itself zhows its ignorance and
lack of knowledge. A university should be a place for knowledge. How
can there be kmowledge when the administratorz themselves have no
knowledge? The administrators allowed this protest and have allowed all
- protests in the past. UC Irvine administrators need to learn that this
protest was anti-Semitism in the purest form. It is the same '
anti-Semitism that has been occurring for thousands of years, UC Irvine
is a vehicle for anti-Semitism.

By allowing this march, UC Irvine is siding with a group of people who
support terrorism, a4 group that incledes Aussain and bin Taden, The
students wore the zame green bands that Hamas wear. The UC Irvine
students moved the green Ramas headbands to their arme and wore them
proudly. Moving the band from one part of the body to ancther does not
change the meaning of the bands. If UC Irvine lets a march like this
take place, it shows its support for the Hamas. At the very least, it
allows a safe haven for a group of students who support terrorism.

I filed a complaint with the Anti-Dafsmation League against U Irvine.
I am ashamed of this school, I am horrified that this took place. I am
shocked that this took place. T am terrified to admit my religicn or my

support for a Jewish state to anyone. I do not feel safe here.

I would like to know if you, the UC Irvine administrators, will allew
anti-Semitism and support for terrorism on campus to continue. I would
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like to know if you will demand its cessation. What will you do to make
me safe? What will you do to prevent marches against Israsl and against
Jews from happening again? Would you, Dr. Parham, really allow a
protest against black students to take place? I expect all of you to
protect me from discrimination and to make all students welcome.

Here are my demands. T demand that you not allow anymore diseriminatory
protests or riots. I demand that if one oceurs without your prior
knowledge, you will stop it immerdiately rather than passively, and
possibly happily, standing with the group watching. By merely watching,
as administrators, you are supporting. T demand that you use the police
to stop it if you cannot. .

I expect that you, Drs. Cicerone, Peterson, Parham, and Leyis, will
contact me immediately. I expect an apology and a promise from each of
you to protect my basic right of safety. I expect you to apologize to
the entire student bady for allowing this to happen.

(949)
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ZOA's Strategy is the Wrong One

8Y: ALEX CHAZEN' '
September 26, 2005

1 used to hate' it when my mom would go into my room and clean it for me, Something perturbed me about
someone else taking care of my dirty work,

I had this same feeling when I found out last year, and read about in last week's New University, that the
Zionist Organization of America had decided that it would be in the best interest of the organization and the
Jewish students at UC In(ine to file a complaint with the Department of Education’s Office of Civil Rights.

The ZOA's insistence upon filing this claim perturbs me most because I feel that if the Jewish students at UCT
(a group I am a part of) felt the need to do something to stop the constant anti-Semitism on our campus, we
would be capabte of doing the research and going through the praper channels.

I appreciate the ZOA's interest in our campus, and its desire to help the students who feel that their right to
be who they are was infringed upon, but I am not sure that the filing of an OCR claim does anything to help
the students here. ' ‘ ' ‘

' Rather, it only serves to attack the university, and by association the university community, of which we are all
members,

In researching the investigation, I have found that the daim does not refease the names of those students
who fael that they were in some way harmed by being on the UCI campus.

If the ZOA truly wanted to make the campus better for Jewish students, it might have considered letting the
university know who was having a problem so that the proper people could get in contact with the students.

It might then find out more about the pfobIEm and try to rectify it while making sure that similar incidents
don't ocour in the future,

The university has rnade many strides in order to accommodate all groups of studehts, and | think most
students appreciate that.

The Z0OA Is correct, however, that more needs to be done for students: not just Jewish students, but all
students.

Jewish and Muslim students who follow the dietary laws of their cultures can't eat many of the foods served in
the dining halls of the housing complexes, yet freshmen students of both religious affiliations must pay for the
meal plan that may often go unused. .

It is time For the university to look into this, as it is forcibly taking money for a service that it does not
adequately provide.

This is just one of muitiple transgressions that need to be fixed, but not by an outside organization.

Students should meet with administrators and find a solution that is fair and agreeable, as this is how one
should deal with prob_lerns inslde & community.

The ZOA did get one thing right: Students on the UCT campus are often discriminated against, and speakers
on the campus use hate speech as a rhetorical device, which males many students feel uneasy.

-However, I think that as a community, the students of UCI, not an outside organization, need to band —_—
together to stop hate speech.

But, if we as a community decide not to bring hate speech to campus, then there won't be a need for the

administration to step in. . A-60
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January 20, 2006
Bernard A. (Quarterman, Jr.
United States Commission on Civil Rights
624 Ninth Street, N.W/.
Washington, D.C. 20425
Dear Mr. Quarterman:
J I write in follow-up to a December 21, 2005, letter I received from Kenneth L. Ma___

Staff Director and Acting General Counsel of the United States Commission on
Rights. The letter offered the University of North Carolina at Chapel Hill
opportunity to comment and respond to materials provided at the Commiss
November 18, 2005, hearing regarding anti-Semitism on college campuses.

The University of North Carolina at Chapel Hill is committed to providing an incl
and welcoming environment for all members of our community and to ensuring
cducational and employment decisions are based on individuals’ abilities
gualifications. Consistent with this principle and applicable laws, it is the Univer
policy not to discriminate in offering access to its educational programs and activid——— —
with respect to employment terms and conditions on the basis of age, gender, race, c——mu—
national origin, religion, creed, disability, veteran’s status or sexual orientation.!

The materials you sent us referenced an incident that occurred on our campus on Mo
31, 2005, in which a masked man threw a balloon filled with red paint at a represent————
of the Israel Defense Forces who was speaking during an event sponsored by Car
Students for Israel. The masked man then escaped on a bicycle.

Both our Campus Police Department and our Vice Chancellor for Student Affairs

irmmediately advised of this incident by the Executive Director of North Carolina F-——=—
Campus police investigated, but their investigation did not develop leads as t———
identity of the masked assailant. Student Affairs immediately offered its support anc—rma—-=
support of our campus counseling services in assisting individual students ancCe————x
community in general to think through their reactions to the incident.

: The University’s policy prohibiting discrimination on the basis of sexual orientation doesn ™~ —_

apply to the University's relationships with outside organizations, incinding the faderal government,
military, ROTC, and private employers.



08/10/2006 15:50 FAX 202 376 84712 USCCR ASCD

Bernard A. Quarterman, Jr.
January 20, 2006
Page 2

ooz

The Executive Director of North Carolina Hillel indicated to the University that he did
not consider the incident an anti-Semitic event, but understood it to be “a political

statement (albeit a violent one) against the Israel Defense Forces.”

To my knowledge, there have been no similar incidents on campus. You have my
assurance that this University is committed to having a campus culture where all feel

welcome and all feel their voices can be heard and respected.

Thank you for giving the University the opportunity to comment.

Very sincerely,

afhes Moeser

TM:bl

Moeser/quarterman

Subscribed and sworn to before me

This the-zg_."f'day_ of L 006.

'I\Icr:t.zry P'.:i?lic /

My commission expires % g .-2 a0 7




08/10/2006 15:50 FAX 202 376 84712 USCCR ASCD 003

UNIVERSITY OF CALIFORNIA, SANTA CRUZ

L
PRI o

P i 1
ey LY

SANTA BARBAKA » SANTA CRUZ

HERKELEY » DAVIG = IRVINE » LOS ANGELES » MERCED » [IVERSIDE « SAN DIEGD » SAN FRANCISCIO

SE 20 T2 B
OFFICE OF THE CAMPUS PROVOST AND EXECUTIVE VICE CHANCELLOR 1156 High Street. Santa Gruz, CA 95064

Phone (831) 459-3885 - FAX (831) 459-2760
January 20, 2006

‘United States Commission on Civi] Rights
624 Ninth.Street, N.-W.
Washington, [€...20425

——

Attention: Bemnard A. Quaﬁ&:t"man,__]r.

RE: University of California Comment and Response to Statements Made at November 18, 2005
United States Commission on Civil Rights Hearing Regarding Anti-Semitism on College
Campuses ‘

Dear Mr. Quarterman:

1 am writing on behalf of Chancellor Denice Denton in response the December 21, 2005 letter
from Staff Director and Acting General Counsel Kenneth L. Marcus, which notified vs of the
opportunity to respond to statements about the University of California, Santa Cruz (UCSC) that
were included in testimony at the November 18, 2005 United States Commission on Civil Rights
hearing regarding anti-Semitism on college campuses. Upon review of the partial transcript that
was provided to us, we find the testimony only. mentions UC Santa Cruz and does not identify
specific conduct, actions or events pertaining specifically to this campus. While we appreciate
the opportunity to respond, the reference to our campus is so non-substantive that we would not
know how to respond.

As a campus community, we value free speech, open dialogue, respectful debate, as well as our
policies and practices of non-discrimination. When we are inforned of any instance in which an
individual’s tight of expression might have been violaied, UC Santa Cruz investigates the matter
promptly and takes corrective action as appropriate. In all cases we engage in ¢fforts to educate
individuals about appropriate ways to express disagreement,

Students, staff, and faculty of UC Santa Cruz have agreed to “Principles of Cornmunity™ that
include a commitment to demonstrate respect, tolerance and patience in our communications.
Although we do not claim to always agree with cach other, we strive to embrace diversity and to
create an open environment in which the frec exchange of ideas requires mutual respect and
consideration for our differences. A copy of our “Principles of Community” is enclosed for your
reference,

Lofa DENT 9 Sincerely, ]
t/o-=
SELIEREE ‘Qé_.../ ﬁéu -
g }JJJUS ‘1 David 8. Kliger

o ' Campus Provost and A'63

Executive Vice Chancellor

(Enclosure/Attachment)



08/10/2006 15:50 FAX 202 376 84712 USCCR ASCD 004

Selected Policies / Guidelines
Principles of Community

"We are a community living and learning together. Certainly, we cannot expect 1o
always agree with each other on every matter. Yet, we must unfailingly demonstrate
respect, tolerance and patience in our communications.”

MR.C. Greenwood, Chancellor

April 24, 2000

UCSC Principles of Community

The University of California, Santa Cruz is committed to promoting and protecting an
environment that values and supports every person in an atmosphere of eivility,

. honesty, cooperation, professionalism and fairness.

UCSC expeets that every campus member will practice these Principles of
Community.

We strive to be:

Diverse: We embrace diversity in all its forms and we strive for an inclusive
community that fosters an open, enlightened and productive environment.

'Open: We believe free exchange of ideas requires mutual respect and consideration
for our differences.

Purposeful: We are a participatory community united by shared commitments to;
service to society; preservation and advancement of knowledge; and innovative
teaching and learning.

Caring: We promote mutual respect, trust and support to foster bonds that strengthen
the commumnity.

Just: We are committed to due process, respect for individual dignity and equitable
access to resources, recognition and rewards.

Disciplined: We seek to advance common goals through reasonable and realistic
practices, procedures and expectations,

Celebrative: We celebrate the heritage, achievements and diversity of the community
and the uniqueness and contributions of our members.

We accept the responsibility to pursue these prineiples in an atmosphere of personal -
and intellectual freedom, security, respect, civility and mutual support.

SELEGTED POLICIES / GUIDELINES | Principles of Community

1 A-64



08/10/2006 15:51 FAX 202 376 84712 USCCR ASCD

F

005

UCSC 15 committed to enforcement of policies that promete the fulfillment of cur principles of
community, These policies include but are not limited to: University of California Fersonnel Policics
For Staff Members; applicable University Colleetive Bargaining Agreements; Academic Personnel
Manual ©15-University of California Policy on Faculty Conduct and the Administration of Discipline;
UCSC Policy on Student Conduct and Discipline; UCSC Sex Offense Policy; UCSC Hate Bias
Incident Policy. For further information or inquiries, contact the Directors of Academic and Staff
Humnan Resources; Director of EEQ/Affirmative Action Office; Director, Stadent Judicial Affairs;
Sexual Harassient Officer; and Campus Ombudsman.

REFERENCE

Official Principies of Community Website (updated 12/04)
http://www ucsc.edu/about/principles_community asp

SELECTED POLICIES / GUIDELINES | Principles of Community

34 A-65
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Mr. Kenneth L. Marcus

Staff Director and Acting General Counsel o
United States Commission on Civil Righis | -] ‘fp ]
624 Ninth Street, N.W. B Sl
Washington, DC 20425 LT :2;"-:'5'%‘;

=
Atin: Bernard A. Quaterman, Jt. T e =

L] l‘; -‘_:i

February 15, 2006 - &

Dear Mr. Marcus,

Thank you so much for bringing to my attention the comespondence of Mr. Harnid
Dabashi of Columbia University.

© Mr. Dabashi alleges that I purposefully misquoted his article in order to slander and
defame him. I took the quote from his article from two separate sources, The David

Project, hitp://www . columbiaunbecoming. comy/seript.htm , and New York magazine,
http://newo;kmetro‘comfnymetrg[urban/educatign/feamres/ 10868/ .

After reviewing the original source, which is at

http://weekly ahram. org.eg/2004/709/cul2 htm , Mr. Dabashi is correct that the article
does not use the term “Israeli Jews”, but uses the term “these people”

However, upon reading the essay in its entirety, one realizes that the whole of this freatise
is far worse than the sum of its parts. {t is surprising that a professor of “literature and
politics™ does not realize that one should read for context, and not simply take a few
words out of context, which is the basis for his entire defense.

The paragraph to which I referred, and which Mr. Dabashi says is. “fallacious, defamatory
and illegal” reads as follows '

“1 sat on the edge of the counter and awaited my fate. I looked around me. The place had
ap uncanny Similarity to an airport. but the garrison was a fully fortified barrack with its
battalion of security forces treating 21l the transient inmates with equal banality. It was
not just coloured Muslims like me that they treated like hazardous chemicals. It was
evervone. "One." as in our quintessential humanity. melted ie this fearful furnace into a
nullitv bevond human recognition. What they call "Israel” is no mere military state. A
subsumed militarism. a systemic mendacity Wwith an ingrained violence constitutional to
the very fusion of its fabric has penetrated the deepest corners of what these people have
to call their "soul." What the Israelis are doing to Palestinians has a mirror reflection on
their own soul - sullicd, vacated. exiled. now occupied by a military machinery no
longer plugged to any clectrical outlet. It is not just the Palestinian land that they have

occupied: their own soul is an occupied territory. occupied by a mechanical foree geared ——— -
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on self-destruction. They are on automatic piloting. This is they. No one is controlling
anything. Half a century of systematic maiming and murdering of another people has left
its decp marks on the faces of these people, the way they talk. the way they walk, the
way they handle objects. the way they greet each other, the way they look at the world.
There is an endemic prevarication to this machinery. a vulgarity of character that is bone-
deep and structural to the skeletal vertebrae of its culture. No people can perpetrate what
these people and their parents and grandparents have perpetrated on Palestinians and
remain immufe to the cruelty of their own deeds.”

Mr. Dabashi insults the reader’s intelligence when he does not acknowledge that the use
of the term “these people™ refers to the Israeli Jews which is the subject of his diatribe.

Additionaily, as well articulated by Paul Gorski in 2 publication from the University of
Dayton School of Law, in an article entitled “Language of Closet Racism”, he writes,
“Closet racists tend to avoid owning their views on race. They often point to other

groups, using terms such as “they,” or "those people,” instead of refering to themselves,”

http: /facademic udayton edv/race/01race/whitgness02 him .

As noted by Scott Sherman in The Nation, (¢mphasis is mine),
“Dabashi correctly insists that the David Project mangied the quote—-inserting the
phrase "Israeli Jews" where he had "these people”--and took the entire passage out of
context. (The context was his deseription of a five-hour ordeal in Ben Gurion Airport,
during which time Dabashi was searched and detained by Israeli security officials.)
"The phrase ‘Israeli Jews' never ever appears in that entire egsay. That is not my, '
voeabulary,” he says. "I was referring to citizens of a militarized state, both its victims
and its victimizers. I could have written that passage about Americans in Iraq or
Janjaweed in Darfur. What's troubling about the passage is its sweeping
characterization of an entire people--"Israeli Jews" or not--as valgar and
domineering in their very essence. The passage can easily be construed
as ant-Semitic. Dabashi, at a minimum, is guilty of shrill and careless writing. In
panning for gold, his critics discovered a precious nugget, one that he would do well
to disown.™ http:/www thenation. com/do¢/20050404/sherman

It is quite clear from reading Mr. Dabashi’s piece that he does not feel that Israel has any
right to exist, irrespective of whether the Israelis go back to the 1967 borders or the 1949
armistice lines. Mr. Dabashi will not even refer to the land that is internationally

" recognized as Israel, as such. Throughout this treatise, he only refers to Israc] as
“Palestine”, and constantly speaks of its airport as “Ben Gurion checkpoint.”

In an article in the New York Daily News, Douglas Feidin notes: ‘
“In the world of Hamid Dabashi, supporters of Israel are "warmongers" and
"Gestapo apparatchiks.” The Jewish homeland is "nothing more than a military
base for the rising predatory empire of the United States.”
hitp:/fwww. nvdailynews. com/front/story/2548266-218285¢. himl

It is disingenuous when Mr. Dabashi hides behind the American liberties that we emoy __ S
here to write about his trip to the Middle East in an Egyptian newspaper, al-Ahram. The '
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subject matter of his treatise has nothing, what-so-ever, to do with “the future of
democracy in his adapted country, namely the United States.” It is, rather a polemic about
the Palestinian cause and a eulogy for a lost friend.

Mr. Dabashi’s asserts that he is simply exercising his right as an American citizen to free
speech, which is nowhere challenged in my remarks. He has every right to publish or
speak about whatever he choosgs.

It is disingenuous of him, however, to say that he has not had his political views enter his
_ professional life, when he has used his position to intimidate students who disagree with
them. 1 would refer the reader to the article published in the Columbia Spectatot, by
Columbia student Victor Luria, “Student Intimidation Here and Now”, ‘
hitp://www.columbiaspectator. com/vnews/dispiay. v/ ART/2005/01/26/41f711a7e%fac ,
and “Columbia University’s Hysterical Professor”, by Daniel Pipes, published in
FrontPageMagazine.com
http://www.ﬁ‘ontpagemggazine_comfArtic!tf:QBrintable.aspf2m=16163 .

Additionally, in a move which some of his students found intimidating, Mr. Dabashi
cancelled classes and subtly encouraged students to attend an anti-Israel rally,

http:/fwww. chumbiaspectatog,ggmfvnews/di splay, v/ART/2002/04/18/3cbe8e3 d6a6347%in
archive=1 . ' C

Mr. Dabashi’s writing certainly demonstrates that he has a large degree of animus and
considerable biases against the Jewish people and the Jewish state. If this is what he
submits in his defense, one does well to ask himself what it is that he says whenhe isin 2
position of unchecked power, to students inside his classroom.

Sincerely,

P

Sarah N. Stemn
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UNITED SYATES COMMIGEION OM CIVIL RIGHTS
WATHMETON, 0.C. 10635

OFFIEE OF STAFF DIRECTOR

February 9, 2005

Ms. Saral Stem
700 Stonington Road
Sitver Spring, MD 20902

RE: Opportunity of Witmess/Speakers to respond 10 comments raparding the statements,
testimony or evidence Presented at November 18, 2005 United Stetes Commission on Civil
Rights Heating on Anti-Semitism on College Camnpuses

ber 18, 2005, the United States Commission on Civil Rights (Commission) belda -
briefing on anti-Semitism on colleg: campuses in Americe. You were invited w speal at this
briefing. Drring the cowrse of this briefing, yon made various statements regarding Anti-
Semitism on various campuses. The Commission, pursuant 0 its rules and regulations on
potemtially defamatory testimony, of fered individuals - which includes universities — the
opportunity to respond before the record was closed. Pursuant to those same rules, the
Commission is now offering you the opportunity to respond to staternents that indsviduals or
univeraities made regarding you.

Enclosed please find responses from individuals or university officials to statements or cvidence:
made by you or presented by you at the briefing, You are by no means obligated to respond to
their responses. However, if you feul it necessary to respond to statemnents concerning you or
your institition or employees which are raised by the institution(s), please send your sworn
statements within thirty (30) days of the date of this letter to the followipg address:

United States Commission on Civil Rights -
624 Ninth Soeet, N.W.

Washington, D.C. 20425

Attn: Bernard A. Quarterman, Jr.

If you have any questions or coneerns regarding this matter, you may call Mr. Quarterman at
202-376-8371. Thank yon in advance for your attention to this matter.
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BusaM B. TUCHMAM, E5q.
Director of the Center for Law and Justice

March 20, 2006

BY FAX (1202} 376-7672) AND FEDERAL EXPRESS MAIL

Mr. Kenneth L. Marcus

Staff Director and Acting General Counscl
United States Commission on Civil Rights
624 Ninth Street, N.W.

Washington, D.C. 20425

Re: Response to Comments Regarding the Information Presented to the United
States Commission on Civil Rights at the Hearing on Anti-Semitism on

College Campuses on Novernber 18, 2005
Dear My, Marcus:

T am the Director of the Zionist Organization of America’s Center for Law and
Justice, and was one of the panelists at the Commission’s briefing on campus anti-
Semitism on November 18, 2005, Counscl for the University of California, Irvine (UCI)
sent a detailed letter to you dated February 3, 2006, in response to the information that 1
provided to the Commission at the briefing. This letter will elarify and correat.
. representations in UCT's letter, to help ensure that the Cormmission’s record is accurate
‘and complete,

At the outset, T should note that UC) has incorrectly identified the name of my
organization. Its name is not and has never been “the Zionist Organization of America of
New York.” Tt is the Zionist Organization of America, a national organization with
offices all over the country, including in Califormia. The ZOA is the oldest pro-lsrael
orgenization in the U.S., and is a charter member of the Conference of Presidents of
Major American Jewish Organizations. Qur past presidents include U.S, Supreme Court
Justice Louis Brandeis, Rabbi Dr. Abba Hillel Silver, and Rabbi Stephen Wise.

I must also correct the university’s erroneous and unsubstantiated assertion that
the ZOA’s conduct has been “designed to ruin the reputation” of UCT (see UCL's letter at
page 2). The ZOA’s sole goal has been to ensure that Jewish students receive the _ e
educational environment to which they are entitled by faw — one that is free from | |
harassment, intimidation and discrimination. When the ZOA filed a compiaint on behalf A-70
of Jewish students at UCT under Title VI of the federal Civil Ri ghts Act of 1964, 1t was
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United States Commission on Civil nghts
- March 20, 2006

Page 2

done with the full support of the students themselves. The complaint was filed in
Qctober 2004, after Jewish students had complained for ysars to nuterous senior
members of the UCT administration about feeling harassed and intimidated on campus,
and after the administration had failed to address their concerns and rectify the problem.

I must also correct UJCI’s crroneous contention that the ZOA. is seeking to silence

~ or suppress speech on campus. That is nof what the ZOA is seeking, and my statemenis
to the Cominission could not have been more clear on this point. The ZOA has
consistently contended that UCI's violation of the law is based on its pattern of not only
tolerating and accepting the harassing, intimidating and discriminatory environment for
Jewish students on cammpus, but in many ways participating in and contributing 1o the
problem. Specific examples of UCT's wrongful conduct were already presented to the
Commission and are also described here,

UCTK's letter is quite lengthy and, in parts, reads like a legal brief. But it is
important to nete what the letter did pot refute:

First, UCI has not denied that anti-Semitism (including speech and conduct that
delegitimizes and demonizes the State of Israel, and vilifies its leaders - which have been
recognized by the U5, State Departiment as an eXpression of anti-Semitism), is 2 problem
on campus, and that the problem has existed for years.

Second, UCI has not denied that Jewish students have repeatedly complamed
about the problem to senior members of the administration,

Third, other than to identify some sporadic programming — much of which UCI
instituted only zfter the ZOA filed its complaint under Title V1, and after the Office for
Civil Rights (OCR) initiated jts investigation into UCI’s conduct = and to describe some
token steps that have been taken (e.g., adopting the Principles of Community and
“reviewing and updating” UCI policies and pracedures), UCT has not developed and
implemented any concrete and concerted long-term strategy for rectifying the hatred,
hostility and intimidation that Jewish students have repcatedly reported to the university
administration.

Finally, UCI has not denied that it has not once ¢ome out and condemned the anti-
Semitic speech and conduct en carypus, though the administration has publicly
condemned hatred and bigotry expressed against other groups.

It is equally important to note what UCT did say in the letter:
First, despite repeated complaints of harassment, intimidation and discrimination

by numerous Jewish students since at least 2002, which eventally Jed to the Title VI

complaint filed on their behalf by the ZOA, UCT continues to contend that “[tJhere has
been no indication that any g:roup or individual has been intimidated, harassed or —_—
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United States Commission on Civil Rights
March 20, 2006
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prevented from pursuing all the educational and extracurricular activities available to UC
Trvine students” (see page 3 of UCI’s letter).

* $esond, though OCR, the agency which enforces Title VI with regard to
recipients of funding from the U.S. Department of Education, has already confirmed that
Title VI protects against anti-Semitism, UCT has the temerity to state exactly the
opposite: “In fact, Title VI does not apply to allegations of anti-Semitism™ (se¢ page 16

- of UCT’s letter).

That UCT continues to deny knowledge of a repeatedly reported problem on
campus, as well as any legel responsibility to rectify the problem, should demonstrate to
~ the Commission the enormous hurdles that Jewish college students are facing in
combeting campus anti-Semitism.

UCT*s remaining misstatements and mischaracterizations will now be addressed
in the order in which they were made.

UCT’s “Introduction”

~ Although UCI has described a few programs it has run “in an attempt to maintain
a civil and informative dialogue” (sce page 1 of the UCT letter), it has fajled to describe
how these programs have reduced the hatred and hostility that is routinely expressed on
campus toward Jews and toward Isracl. Indeed, according to Jewish students, these
programs have not had that effect. Those who perpetrate the hate rarely, if ever, attend
such programs. :

Though there may be a Jewish student who bslieves that the campus commpunity
ignores the hateful and inflammatory speakers who routinely visit the UCT campus (see
page 2 of the UCI letter), many other Jewish students have been significantly affected
and harmed by the conduct, Some have felt so frightened and intimidated that they do
not wear Stars of David or anything that might identify them as Jewish or supporters of
Israel. Some Jewish students have been reluctant to attend and affiliate with Jewish-
sponsored programs and activities, for fear of the repercussions, Some Jewish students
have altered their usual routes on campus because they are afraid of coming into contact
with hatefu) speech and conduct about Jews, Zionists and Jsrael. At least two students

left UCT to study elsewhere because they eould no longer tolerate the hostile environment
on the UCI campus,

Despite UCI’s suggestion that numerous Jewish-affiliated student groups are
registered at the university (see page 3 of the UCI letter), the untversity could only
possibly be referring to four groups: a fraternity, a sorority, Hillel and a pro-Israel group
on campus called Anteaters for Israe! (named for the UCT mascot), though this last group
js actually nonpartisan and non-sectarian. Leaders of all four groups have been
complaining to senior members of the administration for years about the hatred and -
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hastility dirested against Jews on CRMPUS, and about the feelings of harassment and
intimidation that have been engendered in many Jewish students. The failure of the
administration to address these problems triggered the Title V1 complaint that the ZOA
filed on Jewish students’ behalf,

Dialogue on Campus

UC] acknowledges that its cfforts to creats dialogue on campus have been ad hoc
and inconsistent (see page 4 of the UC] istter), rather than the sustained, con sistent,
directed and long-term efforis that are sorcly needed. Indeed, UCI has itself
characterized the results of its efforts as far less than stellar, Aceording to Jewish
students, the efforts have been ineffective,

UCT has also touted its “‘strong academic foundation in Middle East studies,”
including Jewish studies (see page 3 of the UC) letter). Although UCT lists *J udaica
Studies” among the departments in its catalogue, not 2 single course is offered in the
department, and according to students, this has been true for years, Jewish students have
repeatedly requested that Hetrew be offered at UCL. This year (perhaps not
coincidentally after OCR initiated its investigation into UCK's conduct in response to the
ZOA’s Title VI complaint), UCH is finally offering introductory Hebrew — although oddly
it is being taught in the Spanish department.

UCI may bave sponsored some programs and symposia on Middle Eastemn and
other related topics at UCK, but Jewish students have complained about the lack of
balance in the presentations. For example, ata forum called “Visions of Justice and
Peace” held in the fall of 2002, a Jewish student complained that while a pro-Palestinian
view was presented, there was no voice in support of the State of Israel. A professor
|sading the forum gave the incredible response that no one was present from Hamas
either — as if a mainstream, pro-lsrael speaket and 2 representative from a terrorist group
could be considered equivalent on the pelitical spectrum.

I the spring of 2002, et another UCI forum, one of the panelists spent his allotted
time justifying suicide bombings against civilians. Both the then-Chancellor of UCT and
the Viee Chapeellor attended that forum, though neither of them distanced themselves
from that horific view either then or later. There is little, if anything, to suggest that this
forum, or any of the other UCI programs and symposia, have had any impact on the
hostility and intimidation that Jewish students have experienced on campus. Indeed, the
administration’s failure to speak out at the fotum in the spring of 2002 is an example of
the way in which the administration’s canduct actually increased the aliepation and
discornfort that Jewish students were feeling.

UCI alleges that there have been “no formal complaints” in the 2004-2005 and
2005-2006 academic years” (see page 6 of the UCI letter). The ZOA’s Title VI complaint
on behalf of Jewish students at UCT was filed in Qctober 2004, and OCR's investigation

A-T3
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of the complaint is still in progress. That there have been no other formal complaints in
the 2004-2005 year is likely 2 testament not to an improved environment oh carspus, but
rather to Jewish students’ understanding, born of experience, that complaining to the UCI
administration accomplishes Jitile, if anything, and that the Title VI proceeding would
produce more effective results.

The Testimony Refore the Commission

Hologaust Memorjal

As UCI acknowledges, Jewish students had carefully and painstakingly
constructed the Holocaust memorial in 2003. They had been assured by the
administration that security would be provided. UCI's security was wholly inadequate:
ome of the students who discovered that the memorial had been vandalized found the one

 security guard in his cat, fast asteep.

How UC] could question whether the desttuction of that memorial was a hate
crirme, and how it could deny that any crime at all was committed (see page 7 of the UCI
letter), is curious. The incident fell directly within the definition of a hate crime under -
UCl’s own policies, i.e., vandalism motivated by hatred or bias against Jews. It occurred
at or about the time that a swastika was found carved into a table at the candlelight vigil
for Holocaust vietims, Furthermore, the university should not feel equipped to reach any
econclusions at all about whether a bate crime was committed, since UCI never completed
an investigation of the incident. . :

Tn fact, the administration never even acknowledged to the UCI community that
the incident oceurrad. As UCT itself admits, the Assistant Director of the local Anti-
Defamation League (ADL) office urged the university to come out with a statement
against what happened (see page 7 of the UCI letter), and reportedly offeted to prepars a
statement for the administration to issue, But the administration apparently did not
accept his offer and never jssued any statement at all.

The administration’s response to these anti-Semitic incidents stands in stark
contrast to its response when a mural built by 1 registered student group, the Society of
Arab Students, was destroyed on campus in 2004. The administration Instituted an
immediate investigation of the incident and classified it as 2 hate erime, apparent]y even
before the police had made that classifi cation. In addition, the Chancellor posted 2
wmessage zhout the destruction of the wural on the university’s website and e-mailed the
message to the entire UCT community, condemning the incident and emphasizing “in no
ineertain terms that there will be consequences for anyone who initiates such activities
-on this campus.”

UCI says that “appropriate action” would have been taken had the perpetrators of
the anti-Semitic vandalism been caught (see page 7 of the UCT letter). But the universitv___
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is prirnarily responsible for the failure to apprebend the culprits. Tl}e. administration’s
failure to publicly condemn or even simply to disseminate information to the UCI
community about the incident helped to ensure that the perpetrators would never be
caught. In addition, UCT’s silence sent a message to those Jewish students burt and
unnerved by the incident, as well 2s to the rest of the university community - that this
type of behavior was not worthy of acknowledgement or condemmnation, and that anti-
Semitic conduct would be tolerated on the UCI campus.

Anti-Semitic Speakers

: The ZOA has already provided examples of some of the bateful and bigoted
statemnents that are routinely made about Jews on the UCI campus. UCI has noted one of
the speakers — a frequent guest at UCI —but he is not the only one.

According to UCI, it cannot prevent or regulate the content of the speakers’
spesch (see page 8 of UCHs letter). But what UCI has failed to address js the fact that ifs
own conduct connotes acceptance and endorsement of the hateful speech, and that this
has exacerbated the hostile environment that Jewish students have faced on campus. For
example, in violation of university policy, the anti-Semitic speeches at UCT have
routinely been delivered from lecterns bearing the UCI emblem, thus implying that the

‘university endorses the speech. Though saveral Jewish students repeatedly complained to
the UCT administration about the emblem’s display, the administration did not remove it.,
Eventually the administration responded by covering up the logo at one event for one
day. But after that, the 2dministration ignored the problem. A Jewish student again -
complained to both Dean of Students Sally Peterson and Michael Chennault of the
Ombudsman Office. Both administrators told the student that having fo cover the
university emblem was inconvenient. An easily correctable problem that was making
Jewish students feel uncomfortable and sending the wrong message to the umiversity
community was deemed to be simply too much trouble for UCI to fix.

Furthermore, UCL has failed to explain why it has never criticized or denounced
the anti-Semitism on campus, especially knowing that Jewish students have felt
intimtidated and afraid. ‘Speaking out against hateful and bigoted speech is not a
controversial notion. The American Association of University Professors (AAUF) has
long stressed that colleges and universities should “be free (indeed encouraged) to
condemn manifestations of intolerance and discrimination, whether physical or verbal.”
According to the AAUP, “[tThe governing board and the administration bave a special
duty not only to set an outstanding esample of tolerance, but also to challenge boldly and
condemn immediately serious breaches of civility.” The AAUP has also emphasized that
student personnel administrators — who are described as having in some ways the most
demanding role of all - “should set high standards of their own for tolerance and should
make unmistakably clear-the harm that uncivil or intolerant speech mflicts.”

~A-75



08/10/2006 16:22 FAX 202 376 8472 USCCR ASCD
LUA Z1& S| 1au EIEYD L1212 UIJEW WUO .41 NW.DE2 Wl

0086

Mr. Kenneth L. Marcus

United States Commission on Civil Rights
March 20, 2006

Page 7

Likewise, the American Civil Liberties Union, one of this country’s fiercest
protectors of the right to free speech, has encouraged campus administrators to “speak out
loudly and clearly” against bigotry. OCR has also advocated speaking out in its guide on
how to respond to sexually offensive speech, which is no more hurtful or harmful than
anti-Semitic speech. According to QCR, schools can and should ‘“denounce such
opinions.”

Other colleges and universities in this country have recognized anti-Semitism
when it occurs and have spoken out and condemned it, But UCT has steadfastly
maintained its silence. Speakers are invited (o the UCI campus who repeat such hatefol
and bigoted ideas as the Jewish lobby is a “den of spies;” the Jews control the world, the
U.8. government, and the media; and the Jews are responsible for 9/11. Yet UCThas
stayed quiet. Posters are displayed on campus equating the Star of David with the
swastika, and depicting the Star of David dripping with blood. 8till, UCI has remained
silent. Fabricated quotes are attributed to Jewish and Israeli leaders with the clear
purpose of inveking hatred of Jews and Isracl. Though the fabrications have been
brought to the attention of UCT administrators, and though UCI’s clearly worded policies
make such conduct subiect to discipline, UCT has remained quiet,

UCY’s failure to speak out sends the message to the perpetrators of the hate that
they can get away with their anti-Semitie speech and conduct. For the victims, the
message is that by saying nothing, the university is accepting and tolerating the hate, and
has in effect taken the side of those who are perpetrating the hate. Unwittingly ornot,
UCI has helped to make Jewish students feel more isolated, marginalized, and afraid. Tt
is exactly this tesult that Professor Matsuda cautioned against (see page 8 of the UCI
Jetter) when a unjversity like UCI tolerates hateful speech.

Student L‘ eiter

TJCI does not dispute the fact that the student wrote a heartfelt letter to the
Chaneellor of UCI, describing that she felt frightened and physically threatened at UCI
because she was Jewish. UCT also does not dispute that the Chancelior never responded
to her letter. This student did not “attend” the anti-Semitic event, as UCI contends; she
could not help but be subjected to it, because it took place near the Student Center, where
students eat and otherwise conduct their normal daily business.

UCT may try to characterize the administrator’s response to the student’s letter,
which advised her to seek counseling, as a “teachable moment,” but it in no way
functioned as a teachable moment for the student herself. Indeed, she found the

" administrator’s response insulting and almost more upsetting than the anti-Semitic
incident itself, The university's message to her was that she had the problem, not that
there was a problem on campus that the unjversity had the responsibility to address.



08/10/2006 16:22 FAX 202 376 84712 USCCR ASCD

o007
LUR Z1£ 481100 2128112132

Wa/EY UG Irlad ND.bgd Uy

Mr. Kenneth L, Marcus

United States Commission on Civil Rights
March 20, 2006

Page 8

2002 Article

In responding to the article in Alkafima that repeatedly emphasized the Nazi-like
notion that Jews are genetically different and separate from non-Jews, UCI has again not
addressed the most salient points. The first is that the anti-Semitic article was published
by a UCT student newspaper that is entitled to funding from UCI, and it does in fact
receive support from the university. Indeed, UCI minimized the amount of support in its
jetter: 1 have been informed that the university’s computer store placed advertisements in
Alkalima at least twice. Second, UCI failed to address the fact that the Alkalima article
rmade hateful and Nazi-like statements about Jews being genetically different and
separate from non-Jews, which no doubt functioned to marginalize and alienate Jews
from the rest of the campus community. Finally, UCI did not address the fact that the
university administration did not condemn or eriticize the article as factually inaccurate,

. bigoted and hateful. UCT's failure to respond to the anti-Semitic article connoted
acceptance of it.

That UCE atternpts to squate the publication of this hateful, factually distorted and
plainly anti-Semitic article by Muslimn students, with the Jewish students’ display of Bus
19 (see pages 10-11 of UCK's letter), demonstrates the university’s utter failure to
appreciate what Jewish students bave been upset about on campus. Bus 19 was a
cotnmuter bus in Jerusalem and the target of a terror attack in January 2004, resulting in
the murder of 11 people and the wounding of over 50.” There was no hateful or factually
inaccurate thetoric involved in the display of the bus; the burned skeletal remains of the
bus spoke for themseives. Jewish student groups did not and have not engaged in vicious
attacks on Muslims, their religious symbols, or their beliefs and aspirations.

Anti-Zionist Week

UCI does not dispute that this weeklong event, which has also been called Zionist
Awareness Week and most recently, Israel Awareness Week, has nothing to do with
truthfully educating students about Zionism or Israel. The event is an opportunity to
incite hatred of Jews, Zionists and the State of Istael. UCT has also not disputed the fact
that it has never once condemned or eriticized the event, though it oceurs on an at feast
annual basis on campus. It is difficult to conceive of the university remaining silent in
the face of a KKK rally inciting hatred of African Americans, or a hateful rally against
Hispanics or other ethnic minotity group.

Rock-Throwing Incident

My statements about this incident were based on information from the Jewish
student at whom the rock was thrown, and I stand by my statements. My statements are — ————

also corroborated by the e-inail message that the student sent to Dean of Students Saily
Peterson after the incident occurred,
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UCI has acknowledged that the adminisiration was notified of the incident and
that it left the student terrified; in the e-mail, the student told Ms. Peterson that “1 have
always felt  little nervous about wearing a “Jewish’ or Pro-Israel tshirt [sic] but afier that
day I’ve been literatly scared to.”

According to the Jewish student, Ms. Peterson responded to the e-mail and said
that she would talk to the Chancellor about the rock-throwing incident. The student
never heard from her again, He did not teceive a voicemuil message from Ms, Peterson,
or any other response from the university.

The student does not recall ever talking to Byron Breland about the rock-throwing
incident. He i¢ certain, however, that contrary to UCI’s assertions (see page 12 of the
UCT letter), the student holding the child was a man, not a womaa.

The student does not recall exactly when he reported the incident, though he did
not report it immediately. He was upset and unsure of how to handle the situation; as is
not unusual for young victims of an assault, he did not want to make a “big deal” about
the incident, especially since he did not ses who threw the rock at him. Once the student
decided to come forward and report the assault to the administration, he is certain that the
administration never responded to his complaint. '

Threat or Harassment of Student

Based on the information provided to me by the victim, I stand by my statemnents
to the Commission.

UCT has misstated the facts, The Jewish student was surrounded by not just two
to five students, but by at least six to 12 students, He recognized them as members of the
Muslim Student Union, a registered student group on campus.

After this Jewish student was threatened and assaulted, he teported the attack to
the UCT police department, either the day of the incident or the day after. The police
officer with whom he spoke told him that without the attacker’s identification, there was
nothing that the police could do. The student does not recall any appointment being
scheduled thereafter with the police, and he never received any letters or telephone
inquiries from the police. There was no other follow-up.

The student also reported the attack to Byron Breland. He did not know the
names of his attackers, nor did be know why he was attacked, because he had neither
done nor said anything to provoke it. Mr. Breland told the Jewish student that if he saw
his attackers, he should tell Mr. Breland. The student then left Mr. Breland's office.

After he left, the student walked through Crystal Cove and saw the individual whao
bad instigated the attack against him. The attacker saw him, and came toward him,
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screaming and cursing, “You told the Dean, youb _ _ _h!” and other epithets. The
Jewish student yelled back, and the attacker screamed, “Let’s go talk to the Dean, you
little b ___ h!” Cursing, the attacker walked in front of the Jewish student and opened
and then slammed & glass door in his face, almost hitting him.

The two students found Byron Breland who might have been coming out of the
bathroom. The attacker continued to curse and use epithets. Byron Breland did not
separate the students. The attacker pointed to the Jewish student’s tee shirt, which
depicted the Star of David and a phrase in Arebic (the Jewish student is of Sephardic
descent and speaks Arabic) that acknowledged Israel’s victory in the 1967 war in the
Middle East. The attacker called the Jewish student a “f__ king racist,” Byron Breland
ook the attacker in his office and told the Jewish student that he could leave.

Later, Byron Breland told the Jewish student that he had given both the Jewish
student and his attacker a waming, although the Jewish student had done nothing to
watrant one. No disciplinary proceedings wera instituted against the perpetrator of the
attack against the Jewish student, and no investigation was conducted to determine who
else was involved in the atlack. Without the basis or authority to do so, Byron Breland
told the Jewish student not to wear such tee shirts anymore.

Rather than condemn the attack on the Jewish student and those who perpetrated
it, UCT has instead maligned the victim, alleging that he is “known to act provocatively,”
and that he used, at an anti-Israe] event, words that “were inflammatory and potentially
offensive” (see page 14 n.2 of the UCI letter). UCI has also falsely accused the Jewish
student of spitting at Byron Breland (id.).

UCT’s allegations are completely inappropriate. This student was repeatedly
subjected on campus to signs equating the Star of David with the swastika; speakers
equating Jews with Nazis and claiming that the Jews caused the Holocaust; and speakets
who voiced their support of terror groups and suicide bombings against Jewish Israclis.
The student refused to remain silent and vigilantly countered this hateful rhetoric. UCI is
apparently now personally attacking him for exercising his constitutional right to free
expression, while standing behind those students who initiate and repeatedly engage in
hatefil) conduct toward Jews and supporters of Tstael. In fact, when this Jewish student
was handing out fliers that condemned suicide bombings (see page 14 n.2 of UCI’s
letter), Byron Breland asked the student to stop doing so, in violation of his rights.

The Jewish student may in fact have criticized how the administration was
responding to the anti-Semitic rhetoric, in angry words to Byron Breland (see id.). His
criticismn was justified. At the spring 2004 anti-Israel event, Jewish students were
holding up signs supporting the State of Isragt and condemning suicide bombings.
Certain students deliberately stood in front of these signs and blocked othiers from
viewing them. Byroa Breland was present when this occurred, but did nothing about it,
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which cngendef:d this Jewish student’s understandable anger toward the administration’s
passivity and inaction,

This Jewish student lef UCI because of the hostility he encountered there and
went to study in Israel. He did not feel safe at UCI, and he had lost all confidence in the
university to ensure his safety. He is not the only one; at least one other Jewish student
left UCT and transferred to another university because he could no longer tolerate the
hostile envirgnment on the UCIE campus.

UCT has purportedly expressed surprise and disappointment that the mediation to
resolve the claims alleged in the Title V1 complaint was terminated (see page 15 of UCT’s
letter). The ZQA’s reasons for withdrawing from the mediation were made clear to UCI
then, and should be clear based on the positions UCT has taken in its letter to the
Comimission. UCI has steadfastly refused to acknowledge that Jewish students have been
harassed, intimidated or discriminated against on the campus, and has refused to

- acknowledge that the university has any obligation to address the problem.

UCT relies exclusively on the opinion of one Jewish student to disparage the Title
V1 complaint (see page 15 of UCI’s letter). But it is important to note that this UCT
student acknowledged “the constant anti-Semitism on our campus” (see Alex Chazen's
article attached to the UCI letter); he also noted that students on campus “are often
discriminated against, and speakers on the campus use hate speech as a rhetorical device,
which makes many studenis feel uncasy.”

This student’s sole objection was to filing the Title VI complaint as a means of

* rectifying the anti-Semitic harassment and intimidation on campus. But when this
student expressed his views, he had just completed his freshman year at UCT and thus
lacked any knowledge of al] the many efforts that Jewish students had made, without
success, to work with the TCI administration before the Title VI complaint was
ultimately filed. Also, this student did not speak for everyone, Qne Jewish student
leader, who had been intimately involved with trying to work directly with the
administration to resolve the problems of harassment and intimidation, disagreed with his
assessment. She said that the freshman student’s opinion was “misguided because ysars
and years of experiences and frustrations prove that the UCI administration won’t or
can’t address these problems on their own.” This more experienced Jewish student Jeader
also pointed out that many UCT students “were and are fully behind the [Title VI]
complaint because we’re the ones who tried for so mwany years to get the university to
address our concerns, and we're the ones who saw that they weren’t responding.”

Likewise, the lay chairperson of the Orange County lsrael on Cempus Coalition
(comprised of such organizations as the American Jewish Committee, the American
Jewish Congress, the Anti-Defamation League, and Hillel, to name a few) disagreed with
the freshman student and applauded the ZOA's lega) action. He noted that it came after
“[s]tudents and organizational members of the Israet on Campus Coalition had repeatedly
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asked UC Irvine officials to refrain from taking actions that showed university
endorsement of hateful speech and conduct, and also to speak out against such
expressions of hate.”

The Israel on Campus Coalition (TCC) lay chairperson acknowledged some of the
administration’s more recent actions that he characterized as “welcome, though sorely
belated.” He also suggested that “the university’s new willingness to show some
awareness of the problem is a direct consequence of the filing of the complaint with the
OCR‘!‘I

Both the ICC letter and the Jewish student leader’s ietters are attached hereto.
Ms. Tu g ¥ estion” Concerni

UCI argues that Title V1 does not apply to allegations of anti-Semitism. UCIis
wrong. OCR, which is charged with the responsibility of enforcing Title VI, has already
clarified that Jews are a protected class under Title VI, OCR's interpretation of Title VI
is supported by the statute’s legislative history. OCR’s policy is also supported by
Supreme Court and other federal court decisions that have examined the scope of the
protections afforded under our civil rights laws.

Even though “religion” is not expressly included in the language of Title VI, the
legislative hisiory of the statute suggests that Congress intended that religious
discrirnination be included. The House of Representatives” bill became Title VI and the
General Staternent in the bill is instructive as to Congress’ intentions in passing the law,

The General Statement recognized that “[iln various regions of the country there
is discrimination against some minority groups.” Civil Rights Act of 1964, H.R. Rep. 88-
914, 88th Cong. (2nd Sess. 1963). Among other things, the House bill “would open
additional avenues to deal with redress for denials of equal protection of the laws on
account of race, color, religion, or national origin by State or local authorities.” Id.
(emphasis added). The House Report noted that the bil] “is a constitutional and desirable
means of dealing with the injustices and humiliations of racial and other discrimination.”
1d. (emphasis added). The Jegislative history of Title VI thus recognizes that religious
discrimination is among the injustices that need to be corrected in this country, and that
Title V1 would be a means of dealing with those injustices.

There is also evidence that the Senate understood that Title VI was intended to
include protection against religious discrimination. In discussing the legislative history
of the statute and the evidence that Congress intended a flexible definition of the term
“discrimination,” the Supreme Court included the remarks of then-Senator Ervin about
the meaning of the term. Regents of University of California v, Bakke. 438 U.S. 265,
338 (197R). Senator Ervin noted that discrimination uader Title V1 oceurred when an
individual was “ireated unequally or unfairly because of his race, color, religion or
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national origin.” Id. (emphasis added). The legislative history thus suggests that despite
the language of the law, Congress intended that Title VT would protect against, among
other things, religious discrimination.

Indeed, the United Supreme Court seems to have assumed that Title VI protects
victims of discrimination on the basis of their religion. Tn Cannon v. University of
Chicago, 441 U.8, 677 (1979), 2 woman who was denied admission to the medical
schools of two private universities brought 2 sex discrimination action under Title IX of
the Civil Rights Act. Noting that “Title IX was pattetned after Title “VI" (id. at 694), the
Supreme Court discussed Title VI in detail. Among other things, the Court stated that
wyictims of diserimination on the basis of race, religion, or national origin have had
private Title VI remedies available at least since 1965 .. . " Id, at 709 (emphasis added).
The Supreme Court thus understood that victims of religious discrimination werc
protected under Title VI '

Lower federal courts have slso acknowledged that Title VI protects against
religious diserimination. See Carmi v. Metropolitag St. Loujs Sewer Dist., 620 F.2d 672,
680 n.11 (8th Cir,) (“Title VI prohibits discrimination based on race, national origin and
religion™) (McMillian, J., concurring), cert. denied, 443 U.S. 892 (1930); Oti Kaga. nc.
v, South Dakota Housing Development Authority, 188 F. Supp. 2d 1148, 1167 (D.5.D.
2002) (noting that Title VI “prohibits the exclusion of anyone in a federally-assisted
program on account of race, religion, national origin, and colot™), aff’d, 342 F.3d 871
(8th Cir. 2003).

Jews are also a protected class under Title VI on the basis of their national origin,

a category (unlike religion) that is expressly included in the language of the law, Relying

~ on a decision from rmore than 15 years ago, UCI has argued that “national origin” refers
only to an individual’s country of origin (see page 16 n.3 of UCL’s letter). But as one
federa) court pointed out, “[rJecent cases have . . . used a broader definition of national
origin” than the country from which an individual was bom or from which the
individual’s ancestors came. Almendares v. Palmer, 2002 WL 31730963 at *9-10 (N.D.
Ohio Dec. 3, 2002). In Almendares, the plaintiffs in a Title VI action did not allege the
countries of their birth or of their ancestors; they only identified themselves as limited
English proficient and persons whose pritoary language was Spanish. [d. at *9. But the

* court concluded that because the plaintiffs had linguistic characteristics of a particular
national otigin group, they sufficiently pled 2 claim of national origin discrimination
under Title V1. Id. at *10,

In fact, the courts have overwhelmingly adopted a broad definition of national
origin, rejecting an understanding of the term based narrowly on an individual's country

or nation of origin. Seg, e.2., Kanaji v. Children’s Hospital of Philadelphia, 276 F. Supp.
2d 399 (E.D. Pa. 2003), and numerous cases cited therein at 404.
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In a discrimination case brought under Title VII, persons of “Gypsy™ descent fell
within the definition of “national origin” for purposes of the law - even though the term
“Gypsy” is not related to a particular nation or region. Janko v. Hllingis State Toll
Highway Auth., 704 F. Supp. 1531 (N.D. I11. 1989). See also Bennun v, Rutgers State
University, 941 F.2d 154, 173 (34 Cir. 1991) (“We think unlawful diserimination must be
based on [plaintif”s] objective appearance to others, not his subjective feeling about his
own ethnicity,”), cert. denied, 502 U.S, 1066 (1992); Harel v. Rutgers, 5 F. Supp. 2d 246,
269 (D.N.]. 1998) (noting “the amorphous concept of national origin,” and determining
that “emphasis should be placed on the plaintiff’s objective appeatance to others, not
necessarily on his ancestry o birthplace™), aff’d, 191 F.3d 444 (3d Cir. 1999), cert.
denjed sub pom. Harel v. Lawrence, 528 U.S. 1117 (2000).

The broad definition of “national origin™ has been applied in cases alleging

. discrimination under Title V1. For instance, in Atakpa v, Perimeter Ob-Gyn Asgociates.
P.C., 912 F. Supp. 1566 (N.D. Ga. 1994), the court noted that “[t]o establish national
origin discrimination under Tide V1, plaintiff must prove [among other things, that] . . .
she i& 2 member of an ethnic minority . ... Id. at 1574, The court did not require &
showing of a particular nation or region of birth in order to establish natiopal origin
discrimination under Title VI; rather, a showing of one’s ethnicity Was epough. See also -
Chowdhury v. Northwest Airlines Corp., 238 F. Supp. 2d 1153 (N.D. Cal. 2002)
(Bangladeshi American citizen’s claim sustained under Title VT based on his sthnicity).

All of these cases establish that UCT's definition of “national origin™ is overly
restrictive. Jews are not only a religious group but also an ethnic group, sharing a
common ancestry and language, and a national and cultural heritage. They should thus
have the right to allege a discrimination claim under Title VI based on theit national
origin,

Jews should also be protected under Title VI as victims of racial discrimination,
another class that is specifically protected in the language of the law. UCI has stated that
in 1987, the Supreme Court “noted . . . that *Jews today are pot thought to be members of
a separate race,”” See UCT™s letter at p. 17. UCI has misrepresented the Supreme Court’s
decision in Shaare Tefila Congregation v. Cobh, 481 U.S. 615 (1987). In fact, the Court
in that case made no such notation, determining instead that for purposes of the civil
rights protections afforded under 42 U.5.C. §1982, Jews could state a ¢laim for racial
discrimination. Id. at 617-18,

On the same day that the Supreme Court reached this conclusion, it came to the
identi¢al conclusion with respect to Arab Americans, determining that persons of Arab
ancestry are protected from racial discrimination under 42 U.S.C. § 1981, Saint Francis
College v. Al-Khazraji, 481 U.8, 604, 613 (1987).

In reaching these conclusions, the Supreme Court adopted an ¢xpansive definition
of racial discrimination. The Court rejected “whether or not [racial discrimination}

A-83



08/10/2006 17:39 FAX 202 376 84712 USCCR ASCD ‘
LUM Z1& 4O |2 LIEYQi 1212 Wa/gl WO i7Ml02 NU, bes 7]

Mr. Kenneth L. Mareus

United States Commission on Civil Rights
March 20, 2006

Page 15

would be classified as racial in terms of modern scientific theory.” Id. at 613, The
Court’s focus was on protecting from discrimination “identifiable classes of

persons who are subjected to intentional discrimination solely because of their ancestry or
ethnic-characteristics.” Id.

Federa] court decisions have applied this expansive definition of what constitutes
discrimination based on race. In Bisciglia v. Kenosha Unified School Dist. No. 1, 45
F.3d 223, 229-30 (7th Cir. 1995), the Court of Appeals for the Seventh Cirenit concluded
that “Italians™ might be considered “an jdentifiable ‘race™ for purposes of $ection 1981.
Likewise, in Qraniks v. City of Chicago, No. 04 C 8113, 2005 WL 2663562, at *4 (N.D,
HI. Oct. 17, 2005), the court concluded that a plaintiff’s claims that he was diseriminated
against on the basis of his being Nigerian would be considered claims of discrimination
based on race and color,

The same expansive interpretation of race bas been applied in Title VIT and Title
sases. In Sinai v. New England Tel, and Tel. Co., 3 F.3d 471, 474-75 ( lst Cir. 1993),
cert denied, 513 U.S. 1025 (1994), the court affirmed a jury’s findings of race
diserimination under Section 1981 and Title VI the plaintiff had established that he was

005

Jewish and of Israeli origin, and the court coneluded that the jury could have found that . -

Israel’s populace was primarily Jewish. Recently, one court assumed, without deciding,
that a plaintiff who alleged discrimination on the basis of his “Greek ancestry, Greek
race, and Greek ethnticity” was in a class of persons protected not only under Section

1981, but also under Title V1. Langadines v, Appalachian $chool of Law, No.
1:05CV00035, 2005 WL 2333460, at *1, 5 n.12 (W.D. Va. Sept. 25, 2005).

As one federal court observed after the Supreme Court’s decision in Shaare
Tefila, Jews have been viewed a5 a race well into the 20% century, and have been

subjected to discrimination on that basis, not just based on their religion. Bachmanv. 8t.

Monica's Congregation, 902 F.2d 1259, 1260-61 (7th Cir. 1990). The court in Bachman
recoghized “the dual character of anti-Semitism,” pointing out that “[t]here is religious
anti-Semitism, typified by the attitude of the medieval Roman Catholic Church, and
racial anti-Semitism, typified by Hitler. The one objects to Jews bécause of their
religion, the other objects to Jews because they are descended from J ews, even if they are
converts to other faiths.” Id. The court also noted that historically, the term “race” was
used broadly, “to denote gronps having common ancestry or even a common culture (or,
as often, both). And in this sense Jews are mernbers of 2 distinct race.” Id. at 1261,

Consistent with all these federa) court decisions, Jews must be considered a racial
class protected from discrimination under Title VI, Giving that protection is recognizing
that to be Jewish includes more than a religious identity; it also means sharing a common
ancestry, culture and ethnic background, and in this sense Jews are part of a distinct
ethnic and racial category. UCI’s characterization of Title VI is inconsistent with the
cuge law interpreting the protections afforded under our civil rj ghts laws, and also
inconsistent with OCR’s policy for enforcing Title VI.
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Ereedom of Speech

UCI spends significant time discussing the constitutional constraints on restricting
speech and other forms of expression on campus. But neither the First Amendment nor
any other legal principle precludes UCI from forcefully criticizing and condemning the
hateful Jies and anti-Semitic speech and conduct toward Jews when it occurs. This would
send the message to the campus community that sueh forms of expression are
inconsistent with the university’s values, It would also help Jewish students feel less
matginalized, because it would show them that the university does not support or accept
the hate and bigotry expressed toward them.

There is also nothing in the First Amcndment that prevents UCT from enforcing,
fully and fairly, its own policies and protocols when they are violated, This would
remedy same of the hostility and harassment that Jewish students have suffered on the
campus. Finally, there is no constitutional principle that precludes UCH from developing
and implementing a consistent and lopg-term campus-wide initiative directed toward
decreasing the hostility toward Jews and Israel, and creating a more tolerant, respectful
and inclusive environment. First Armendment protections must be upheld and enforced,
and neither the ZOA, nor Jewish students at UCT have ever suggested otherwise. But
nothing in the Constitution ties UCI"s hands and prevents it from living up to its
obligation under Title VI to provide an educational environment for Jewish students that
is safe, comfortable and conducive to learning.

Although the Title VI complaint against UCI does not seek to suppress speech, -
the university has devoted considerable space in its letter to discussing the scope of the
constitutional protection of speech. Tt is thus important to note that the United States
Supreme Court has recognized that “[tJhe right of free speech is not absolute at all times
and under all circumstances.” Spepce v. Washington, 418 U.S, 405, 417 (1974)
(Rehnquist, J., dissenting) (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 571
(1942)). For example, there are limitations or committing perjury, on libeling others, on
infringing copyrights, on inciting riots, and on unduly interfering with passage through a
public thoroughfare. Id. .

In the school setting, a university’s mission is not solely the free exchange of
ideas and debate. Its most fundamental concern should be to provide optimal conditions
for learning. See lota XJ Chavrer of Sigma Chi Fratemnity v. Georze Mason Univ., 993
F.2d 386, 396 (4th Cir. 1993) (concurring opinion). The umiversity has a “substantia)
interest” in maintaining an educational environment that is free of discrimination. Id at
393. Accordingly, First Amendment rights are protected, as long as the speech does not
materially and substantially interfere with or invade the rights of others, Tinker v. Des
oines Indep, Community School Dist., 393 U.S. 503, 512-13 (1969), See also Heal
James, 408 U.5. 169, 189 (1972) (“In the context of the ‘special characteristics of the
school environment,” the power of the government to prohibit ‘lawless action’ is nat
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limited to acts of a criminal nature, Also prohibitzbie are actions which ‘materially and
substantially disrupt the work and discipline of the school.”).

In addition, although the campus of a public university has been recognized as
sharing many of the characteristics of a public forum, the two are not equivafent. The
Supreme Court has recognized that a school environment has “special characteristics,”
and is significant]y different from streets, parks, municipal theaters and other public
forums. Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981). According to the Court, the
university bears a unique character, which permits reasoneble regulations that support its
mission to educate: “A university's mission is education, and decisions of this Court
have never denied a university’s authority to impose reasonable regulations compatible
with that mission upon the use of its campus and facilities.” Id.

According to the Supreme Court, “{a]ssociational activities need not be tolerated
where they infringe reasonable campus rules, interrupt classes or substanti ally interfere
with the opportunity of other students to obtajn an education.” Healy, 408 U.S. at 189,

" Accord Widmar, 454 U.S. at 277 (affimning that universities have the right “to exclude
even First Amendment activities that violate reasonable campus rules or substantial Iy
interfere with the opportunity of other students to obtajn an education™),

Based on these principles, UCT cannot simply ignors Jewish students” repeated
complaints of harassment and intimidation, and use the First Arendment as a convenient
shield for its failure to respond and rectify the problems. The harassment and
intimidation have interfered with Jewish students’ o ght under Title VI to an educational
cnvironment that is free from harassment, intimidation and discrimination, and under the
law, UCI must remedy the problems and ensure that they do not reeur.

UCT has touted its policies and procedures as evidence of its efforts to promote
dialogue and civility, But in fact, UCT has failed and refused to enforee these policies
and procedures, At times, the adminjstration has enforced policies and procedures in a
selective and discriminatory way, to the detriment of Jewish students.

For example, university policies prohibit the use of the university’s name, insignia
and seal for, among other things, political purpeses or activities. In addition, the policies
make the display of the name “University of California” in connection, with any mesting,

- assembly or demonstration, without the written permission of the Regents of the
University of California, a misdemeanor. Yet these policies have been routinely violated
when anti-Semitic and anti-Israel speeches are delivered from lecterns bearing the UCI
embletn, thus implying that the university endorses the speech. Though Jewish students
repeatedly complained to members of the adminjstration about this infraction, the
problem was not corrected.

UCI policies specifically require that to become a registered UCT campus
organization, a group must, among other things, file a Principles of Community
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Compliance Form. The Principles of Cornmunity emphasize “our acceptance of one
another,” and “an atmosphere of positive engagement and mutual respect.” They stress
“tolerance, civility and mutual respect for diversity of background” and for “diversity of
political beliefs.” There is a registered student group on campus that has regularly
sponsored and supported anti-Scmitic speakers and programs on campus, degraded
Jewish religious symbols, delegitimized the State of Israel, and demonized Jewish leaders
— thus plainly not acting in compliance with the Principles of Commumity. Yet the
urtiversity has taken no action with regard to this group’s violation of UCI policies or its
status as a registered student group on campus.

UCT policies specifically provide for discipline to be imposed for the commission

* or atternpted comrnission of certain infractions by students, including dishonesty and the
fabrication of information, The policies prohibit not only “all forms of academic
misconduct,” including fabrication and academic dishonesty, but also “other forms of
dishonesty including but not limited to fabricating information [and] furishing false
information.” Students have fabricated information ebout Jews and Israel on campus and
disseminated it, plainly to incite hatred. Though Jewish students have made
administrators aware of these infractions, the university has not initiated any investigation
or disciplinary proceedings, despite what is required by its own policies.

University policies prohibit the posting of literature on the ground, paths, and
wallways. Yet when a student group staging an anti-Istacl protest violated this provision
in the presence of several administrators, the group suffered no repercussions. This same
student group also violated the UCT policy that requires that campus walkways not
restrict movement or impede traffic. Again, several members of the administration were
present when the infraction occurred, but none of them said a word and no action was
taken to enforce the policy. In conirast, the Sewish fraterity was fined for violating the
provision prohibiting the posting of literature on the ground. When the disparity in
treatment was brought to the attention of the Dean of Students, she did not ensure that the
vniversity’s policies were fully and fairly enforced; she simply recommended that the
fraternity seek a refimd of the fine it had paid.

Finally, UCT's policies expressly provide for the imposition of discipline for
physical assault or other conduct that threatens the health o safety of any person. The
policies also state that discipline may be imposed for harassment, which includes “the vse
or display of words, gestures and imagety on the basis of national or ethnic origin and
religion (among other things) that has the effect of creating a hostile and intimidating
environment that impairs a reasonable person’s participation in University programs and
activities, or the use of University facilities.” Yet UCI took no action in response to the
physiea] assaults, threats and harassment that Jewish students bave reported to the ‘
administration for years. —_—

University policies and protocols are ineffectual and meaningless if they are not
enforced. The examples of the university™s failure to enforce them, fully and fairly, are A 87
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an illustration of how UCI has for the most part ignored 4 Jong and pervasive pattern of
anti-Semitic behavior on campus that has demeaned, marginalized and excluded Jewish
students and made them feel threatened, intimidated and afraid.

[ have not responded to each and every one of UCI's misstatements and
mischaracterizations, but rather to the most egregious among them, Thank you for giving
me the opportunity to clarify the situation for Jewish students at UCI, and to assist in
ensuring that the Commission’s record is accurate and complete. ‘

Susan B, Tuchman

Attachments

A-88
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Briginaily Published In the Opintan Section of the New Unjversity on Qctober 3, 2005

BY MERAV CEREN

20A Took Legal Action on Behalf of Jewlsh UCI Students

Alex Chazen's recent opinion piece, "ZOA's Strategy is the Wrong One,” printed last week in the
New University, reflects a perheps understandable but definitely misguided wish that something
short of a civit fights sult can significantly alleviate the harassment, intimidation and discrimination
faced by many Jewligh students here at UC Irvine. This is understandable since nobody wants to
ereate an uncomfortable scandal; nobody wants to embarrass their own school. But it's
misguided because years and years of experiences and frustrations prove that the UCI
administration won't or can’t address these problems on their own.

What Chazen's arficle leaves out is that Jewish students have been petitioning the UCI
administration for help against harassment, intimidation and discrimination for many years. This
isn’t an Intentional oversight on his part-—Chazen has only been on the campus a year, and most
of these things happened before his time. Over the years, Jewish groups have had meeting upon
meeting with sanior administrators trying o make the university comforiable for everyone. They
have tepeatedly tried to engage in dialogue with ether student groups to ingrease tolerance and
understanding. They have asked experts from organizations like the Anti-Defamation League to
eome in and try to help, At one point, the situation became 50 absurd that Aryeh Green, the top
adviser to former tsraeli Minister Natan Sharansky, came to petition university administraters o
make the campus safer for Jewish students. That meeting was deemed unsucecessful by most of
the participants. Chazen wishes that Jewish students would use *proper channels,” but I'm nat
syre what other “proper channels” they could possibly have availed themselves of.

So when years and years of effort through “proper channele” didn't help, when professors kept
denigrating Jewish history, when student clubs kept sponsoring spaakers and programs inciting
hatred and calling for viclence against Jews, the Zionist Qrganization of America filed the current
complaint with the Office for Givil Rights in the U.5. Department of Education. I's very Important
to understand that the complairt was not filed an behalf of ZOA or its members, it was filed on
behalf of Jewlsh students at UCI, with their approvat and support—the evidence was students’
testimony, based on thelr experiences going back years.

While Chazen may net feel that the complaint was appropriate or necessary, many Jewish
students at UC| thought it was apprapriate, and they've devoted much time and effort to assisting
in the Office for Civil Rights' investigation. Those students were and are fully behind the complaint
because we're the ores who tiied for so many years to get the university o address our
concers, and we're the ones who saw that they weren”t responding. As UG students, of coursa
we would have preferred that things hed never come te this, but they have, and the only hope
now is that the Office for Civil Rights' investigation, triggered by the ZOA's efforts on our behalf,
can force UC) to live up 1o its legal and ethical obligation: to provide  safe and cornfortable
environment for all students, regardless of their rage or ethnicity.
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Official Efforts Exhausted

With great interest and frustration, | read the Sept 19. article entitied *Zionists Allege
Dieerimination.” It is Imperative that the actions taken by the Zionist Organization of America be
viewad within the proper context, The involvement of the ZOA and the submission of a complaint
to the U.S. Department of Education’s Office for Civil Rights in October 2004 wes precipitated by
Jewish students at LG Irvine whe, over the course of more than two years, hed repeatedly
complained to the UGI administration that they were being subjected to harassment, intimicdation
and digerimination on campus.

" Students and organizational members of the Israel on Campus Coafition had repeatedly asked
UC Irvine officials to refratn from taking actions that showed university endorsement of hateful
speech and conduct, and also to speak out sgainst such exprassions of hate. The offictals
cansistently refused to do so, stating that they could not act because the First Amendment
protects spesch and conduct. While it may be true that the university cannot restrict the speech
and eonduct under the First Amendment, there is no reason why UC! cannot exercise itx own free
speech rights and condemn the speakers and programs on campus that inclte hatred of Jews and |
of israel. UCU's Principles of Community stats that “acts of bigotry and abusive béhavior will not
go unchallenged within the untversity. Tolerance, civility and mutual respect for divarsity of
background, gender, ethniclty, race and religlon are as crucial within our campus community as
are tolerance, eivility and mutual respect for diversity of palitical betiefs, sexual orientation, and
physical abilities.” The uriversity is having tremendous difficulty recognizing thet the speakers

‘and programs that demonize Jews and delegitimize Israel are an expression of anti- Semitism.

It must be made clear that thase who initisted the complaint to the OCR support First Amendment
rights. At no time has any party asked the university {0 limit the content of spaech. We have
asked the university not to endorse such speech and also to condemn expresslons of anti-
Setnitistn, much like presidents of other great universities {Harvard and the universily of
Michigan) have done. The university has an obligation to speak out against hate, and indeed has
done &0 on oceagions when the hate was directed at other groups. Vice Chancellor Manuel
Gomez continues to view the situation as a free speech issue, His disappeintment with the OCR
proceeding is.matched by those who are equally disappointed by the.iniransigence of the
administration in refusing fo exercise its awn freedom of speech by reminding the UCI community
that therg is ho place for anti- $emitism on this campus.

A weloome move by the administration toak place last April, when Dean of Students Sally
Petarson, Gomez and other UCI officials altended an academic confarence regarding the Middle
East, It should be pointed out that this conference was triggered in part by the complaint that the
-20A filed. Peterson approached several of the distinguished facuity at the confarence, and
invited them to teach courses on modemn Israeli history as visiting professers. Grant funding 18
being sought. The administration has also fostered attermpts at dislogue between Jewish and
Muslim students. These actions are welcome, though sorely belated. In fact, one might speculate
that the university’s new willingness to show some awareness of the problem is a direct
consequence of the filing of the complaint with the OCR. Litigation Is often necessary when other—————
less formal efforts have been tried and failed. At the very least, some goed has already come ou
of the actions of the 20A, and | and many others are hopeful that mere good will follow as the
OCR investigation proceeds.
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