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P-R-0-C-E-E-D-1-N-G-S
(9:33 a.m.)

CHAIRMAN REYNOLDS: This is a meeting of
the U.S. Commission on Civil Rights.

It 1s 9:33 a.m., Eastern Standard Time, on
October 16, 2009.

The meeting i1s being held at 624 9th
Street, N.W., Room 540, in Washington, D.C.

Commissioners Thernstrom, Yaki, Heriot,
and Gaziano are present iIn person, with Commissioners
Melendez, Taylor, and myself participating by
telephone.

To assist the Court Reporter and
facilitate our discussion, | would ask that all
Commissioners participating by phone identify
themselves by name before they begin their comments.

1. APPROVAL OF AGENDA

CHAIRMAN REYNOLDS: The first item on the
agenda is the Approval of the Minutes. 1 move that we
approve the minutes. 1Is there a second?

STAFF DIRECTOR DANNENFELSER: Mr.
Chairman, 1 think you have to approve the agenda.

CHAIRMAN REYNOLDS: Oh, I"m sorry. |
meant to say "agenda.” Is there a second to approve

the agenda?
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COMMISSIONER GAZIANO: Second. Gaziano
here.

CHAIRMAN REYNOLDS: Okay. 1 hope —-- well,
has Dominique distributed the proposed amendment?

STAFF DIRECTOR DANNENFELSER: She is just
getting it together here.

VICE CHAIR THERNSTROM: Yes, and I have a
proposed amendment to the agenda.

CHAIRMAN REYNOLDS: Okay.

VICE CHAIR THERNSTROM: This IS
Commissioner Thernstrom.

CHAIRMAN REYNOLDS: Okay. 1 am going to
walk through some proposed changes. |1 would like to
move Program Planning as numeral -- Roman numeral two
on the agenda, followed by the State Advisory
Committee issues as Roman numeral three. Under this
motion, we would have no announcements, and the
Minutes and the Staff Director®s report will appear as
Items 1V and V on the agenda -- on the agenda,
respectively.

Under Program Planning, 1 would like to
move discussion of the National Conference
Subcommittee issues to the fTirst bullet. 1 would also
like to add a discussion of the Title IX project as

the last bullet under Program -- under the Program
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Planning section.

Is there a second? Pretty please.

COMMISSIONER HERIOT: Second.

COMMISSIONER GAZIANO: Second. But would
you mind repeating -- oh, 1"m sorry, Gail -- 1 suppose
Gail beat me to the punch.

CHAIRMAN REYNOLDS: Not at all. s
Dominique in the process of distributing the proposed
amendment?

COMMISSIONER GAZIANO: She®"s out of the
room. | presume she is obtaining them --

CHAIRMAN REYNOLDS: Okay.

COMMISSIONER GAZIANO: -- to pass out.

CHAIRMAN REYNOLDS: AIll right. Wwell, let
me walk you through it once again. The first change
would entail moving Program Planning to Roman numeral
two on the agenda. And it would be followed by the
State Advisory Issues as Roman numeral three. We
would scratch the Announcements, and the Minutes and
the Staff Director®s report would appear as ltems 1V
and V on the agenda, respectively.

And under Program Planning, we would move
the National Conference Subcommittee issues to the
first bullet. And then, finally, we would add under

Program Planning another bullet, and that would be for
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a discussion of the Title IX project.

So if you -- I mean, i1t would go Program
Planning, and under Program Planning you would have --
the first bullet would be the National Conference
Subcommittee issues, followed by an update on the
status of the 2010 enforcement report, followed by
approval of the first quarter 2010 briefing report
topic, followed by an update on the status of briefing
reports and approval of Commissioner deadline for
consideration of briefing reports, TfTollowed by
approval of the calendar for 2010 for Commission
meetings, and then we"ve added a bullet, discussion of
the Title IX project.

And then, the next Roman numeral, Roman
numeral three, would be the State Advisory Committee
issues. Then, the approval of the minutes, then the
Staff Director®s report, and then we go home.

COMMISSIONER GAZIANO: Sounds great.

CHAIRMAN REYNOLDS: Comments?

COMMISSIONER YAKI: 1 have a question.
This 1s Commissioner Yaki. Mr. Chair, I was just
wondering, how does the Title IX topic relate to this
agenda, insofar as we were ranking briefing report
topics and -- In other words, why are we bringing this

out separately?
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COMMISSIONER GAZIANO: Title IX 1s the one
we already approved for 2010.

VICE CHAIR THERNSTROM: Well, this is
Commissioner Thernstrom. | have a question about
that. 1 don"t understand in the minutes where it
says, "‘Commissioners approved a motion to approve both
the New Black Panther Party proposal and the Title IX
proposal for the enforcement report for this year."
But we don®"t have two statutory reports; that implies
that we do.

COMMISSIONER HERIOT: But we approved
both.

VICE CHAIR THERNSTROM: Well, but only one
IS our statutory report.

COMMISSIONER GAZIANO: We can issue two.
We can issue two.

COMMISSIONER HERIOT: Nothing 1iIn the
statute says you can have only one enforcement report.

COMMISSIONER GAZIANO: But as the
transcript reflects, Vice Chair Thernstrom, that gives
us Tlexibility to designate one or the other,
depending on how they turn out, as, you know, more
like our traditional enforcement reports, but that
means that we can continue one 1T It"s not finished by

September. But we can -- hopefully, we can complete
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two this year.

COMMISSIONER YAKI: This i1s Commissioner
Yaki. | am puzzled about that, given that we have --
so two potential national reports. At some point we
are going to decide which one may be issued. We have
a national conference coming up. |1 have no idea if we
have -- how we discussed the budgetary impacts of all
three going on at the same time, but 1 just wanted to
raise that issue, because it -- as with Commissioner
Thernstrom, | was somewhat surprised to see that you
-- Tfolks went ahead and did two.

So let"s go on. That was my question.

CHAIRMAN REYNOLDS: Okay. Any other
comments?

(No response.)

Okay. Commissioner Yaki, how do you vote?

COMMISSIONER YAKI: No.

CHAIRMAN REYNOLDS: Commissioner
Thernstrom, how do you vote?

VICE CHAIR THERNSTROM: What --

STAFF DIRECTOR DANNENFELSER: On the
agenda, amending the agenda.

VICE CHAIR THERNSTROM: Simply on the
agenda, 1 -- fine.

CHAIRMAN REYNOLDS: Commissioner Melendez?
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COMMISSIONER MELENDEZ: I*11 abstain. 1I™m
not current on this enforcement stuff.

CHAIRMAN REYNOLDS: Commissioner Taylor?

COMMISSIONER TAYLOR: Aye.

CHAIRMAN REYNOLDS: Commissioner Heriot?

COMMISSIONER HERIOT: Yes.

CHAIRMAN REYNOLDS: Commissioner Gaziano?

COMMISSIONER GAZIANO: Yes.

CHAIRMAN REYNOLDS: And I vote in the
affirmative. We have one abstention, Commissioner
Melendez. Commissioner Yaki voted against the motion.

The remaining Commissioners voted in favor of the
motion. The motion passes.

Vice Chair Thernstrom, 1 understand that
you have proposed an amendment to the agenda?

VICE CHAIR THERNSTROM: Well, 1 think,
actually, my proposed amendments to the agenda were
taken care of by your -- 1 was going to propose
precisely what you already did, so that®"s not a
problem. 1 will have a motion to amend the minutes,
but that"s down the road.

CHAIRMAN REYNOLDS: Okay. So looking at
the revised agenda, the next item is the National
Conference Subcommittee issues.

11. PROGRAM PLANNING
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NATIONAL CONFERENCE SUBCOMMITTEE ISSUES

CHAIRMAN REYNOLDS: On September 4th,
Commissioner Yaki indicated in a e-mail that he would
like to offer two motions with respect to the --

VICE CHAIR THERNSTROM: Well, wait a
minute. We -—-

CHAIRMAN REYNOLDS: -- National Conference
Subcommittee. The first is a motion to add to the
already-appointed subcommittee members to include Vice
Chair Thernstrom. The second is to delegate to the
subcommittee the authority to set the national
conference date.

Commissioner Yaki, would you please offer
your motions?

VICE CHAIR THERNSTROM: Excuse me, Mr.
Chairman. Have we gone over the minutes?

STAFF DIRECTOR DANNENFELSER: They"re
coming later in the agenda.

VICE CHAIR THERNSTROM: Oh, you®ve now put

them later in the agenda. 1°m sorry. Okay. My

apologies.
CHAIRMAN REYNOLDS: No apology necessary.
Commissioner Yaki?
COMMISSIONER YAKI: Whatever you said, 1
Jjust move.
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CHAIRMAN REYNOLDS: Okay. Discussion?
Oh, second. Discussion?

COMMISSIONER MELENDEZ: Do you second both
motions?

COMMISSIONER HERIOT: What are the
motions?

CHAIRMAN REYNOLDS: One is to add Vice
Chair Thernstrom to the subcommittee, and the second
is to delegate the authority to the subcommittee to
select a date for the national conference.

COMMISSIONER YAKI: Well, 1 move -- let me
clarify. 1 move to consolidate the two motions into
one motion, and to nominate Vice Chair Thernstrom as
the additional member of the committee. As you know,
Vice Chair Thernstrom and myself have both expressed
some concerns about the manner in which the --

PARTICIPANT: Hello? Hello? 1Im sorry.
Continue.

COMMISSIONER YAKI: As you know, 1 think
Commissioner Thernstrom and myself were -- along with
Commissioner Melendez, were the most vociferous
critics of the manner in which the prior version,
National Conference 1.0, was put together.

I believe that 1in order to provide

necessary balance, as well as to bring the experience
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of Commissioner Thernstrom and her viewpoint and
experience to the fore, that it would be not just
useful but I think necessary that 1 have her as an
additional member of the committee. And that"s why 1
propose Commissioner Thernstrom.

VICE CHAIR THERNSTROM: You®"ve got a
second part to your motion.

COMMISSIONER YAKI: Well, the second part
-- second part of my motion is simply that the -- this
committee not be tied down to whenever the Press Club
IS or is not available, but can make a decision based
upon its progression and its discretion as to when the
national conference should occur.

I think that we should not be held to any
artificial deadlines Imposed by a booking agent at any
particular facility, but rather use our own best
judgment based on what we believe the progress is of
sending setting such a conference together.

That®"s my motion. [Is there a second?

COMMISSIONER MELENDEZ: Second.
Commissioner Melendez.

CHAIRMAN REYNOLDS: Okay. The --

COMMISSIONER YAKI: Discussion?

CHAIRMAN REYNOLDS: -- creation of a

subcommittee and the postponement of the conference
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was the result of some tough negotiations between
Ashley and Pete on one hand, myself on the other. And
I -- we reached that compromise with the understanding
that we would not reopen these issues.

The subcommittee is free to work with any
Commissioner, or anyone else for that matter, in
putting together the recommendations. And as for the
date, the ultimate date I believe should -- well, the
ultimate decision should remain within the purview of
the entire Commission.

So 1 don®"t have any concerns about the
subcommittee making recommendations as for the date or
any other matter. But the ultimate decision | believe
should remain with the entire -- it should be
determined by a vote of the entire Commission.

COMMISSIONER YAKI: Mr. Chairman -- this
is Commissioner Yaki -- 1 would accept that as a
friendly amendment, that the subcommittee would
recommend for approval to the full body the date that
they suggest for 1t. | would like to respond to the
first point that you made, and that is while 1 applaud
and appreciate the negotiation, as you describe 1t,
between  yourself, Commissioner  Taylor, and
Commissioner Kirsanow, I was not a part of that

negotiation.
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And because I was not a part of that
negotiation, I am somewhat uncomfortable being the
only member of that subcommittee who held dissenting
views on the direction in which the conference was
initially going. |1 believe that the addition of
Commissioner Thernstrom will add the necessary
balanced point of view and experience to that
subcommittee.

I realize that all Commissioners will be
able to consult and add their own experience. But to
the extent that a subcommittee acts as a subcommittee,
it does so according to the rules of parliamentary
procedure. And I believe that having the addition of
Commissioner Thernstrom adds a necessary balance in
order that a full and fTair exchange of views,
compromised negotiation, what have you, will occur
rather than in a committee where two of the three
members have already had discussions with the chair
about what exactly those negotiations were supposed to
be about.

CHAIRMAN REYNOLDS: Any other comments?

COMMISSIONER GAZIANO: The right of the
full Commission to affirm the date is important to me.

Let me just make sure | understand that at least that

has been taken care of by the friendly amendment. 1
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have other concerns with the motion, but I just want
to at least understand what that -- that portion of
it.

COMMISSIONER HERIOT: That means it"s a
two-step process now. The subcommittee has to come to
a decision, and then to recommend it. That"s likely
to be unwieldy.

COMMISSIONER GAZIANO: 1 -- you know, 1
thought that pending -- one concern | have, of course,
iIs that four-member subcommittees present, you know, a
variety of quorum and other problems. But I am also
concerned that the subcommittee was supposed to report
back in November, so that we could keep this iIn track
-- on track. And opening up a new series of rules and
new members does give me some concern as well.

But where do we stand with the -- the
previous motion was that the Chairman -- barring some
change, the Chairman can pick the location, subject to
our advice and input, and the date of the national
conference. What is the status of the current motion
on those two issues?

COMMISSIONER YAKI: Are you asking me?

COMMISSIONER GAZIANO: Yes, it"s your
motion.

COMMISSIONER  YAKI : Well, thank vyou,
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Page 17

Commissioner Gaziano, for your questions. The answer
to your question is, no, the Chairman would not have
discretion to set the agenda and set the time of the
meeting --

COMMISSIONER GAZIANO: 1 didn"t --

COMMISSIONER YAKI: -- meeting place.

COMMISSIONER GAZIANO: We are going to
collectively talk about the agenda after the
subcommittee --

COMMISSIONER YAKI: Well, just the whole
point, 1 believe, of the subcommittee was to empower a
representative group of the Commission to make those
decisions. And I accepted an amendment to make it
subject to ratification.

CHAIRMAN REYNOLDS: Commissioner Yaki, 1
think we have a fundamental misunderstanding. The
subcommittee was making -- was empowered to meet,
discuss, and to formulate recommendations, but the
decisions ultimately would be made by a vote of the
entire Commission.

COMMISSIONER YAKI: Then, what is the
point of the subcommittee? If just to talk and then
come back -- come back and have talk about all over
again. Commissioner Heriot said that --

CHAIRMAN REYNOLDS: 1 have no idea of --
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Page 18
COMMISSIONER YAKI: Mr. Chairman, may |

finish? Commissioner Heriot just said that even
picking a date by the subcommittee, subject to full
ratification by the Commission, was unwieldy. 1 don"t
see how -- In that vein, why would we then spend time
at the subcommittee level doing something that could
be wholly overturned at the full committee?

That did not sound -- that certainly was
not the objection that | raised at the -- throughout
the spring and the summer regarding this -- regarding
this particular conference iIn that it was not going
forward in a truly bipartisan manner.

And to have -- and to add one more point
to this, It just strikes me as odd that, if that is
the case, why anyone who would object to the addition
of Commissioner Thernstrom then is beyond me, because,
then, if you are saying this subcommittee really has
no power ultimately to make any decision on the
composition, makeup, agenda, direction of this
conference, then it is just window-dressing. And why
anyone would object to Commissioner Thernstrom being
on as window-dressing is beyond me.

I have my own objections to being used as
a window-dressing, but that®s for --

CHAIRMAN REYNOLDS: Commissioner Yaki, if
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you are being used, iIt"s because you -- this is the
vehicle that you -- 1 mean, you passionately argued
for the creation of a subcommittee. The subcommittee,
against my better judgment, was created. 1 don"t
think -- well, 1 did not and do not support the
concept of a subcommittee.

And as for being a window-dressing, |
don*t know how you get there. Ultimately, all
decisions at the Commission are made by a majority of
the Commissioners. 1 assume that the subcommittee
will work in a fashion to garner a majority of -- a
majority of votes by the full Commission. And if the
subcommittee fails to do that, then the majority of
the Commissioners will have to make amendments to
whatever 1s recommended -- recommended by the
subcommittee.

But this structure, this approach, the
postponement, the creation of a subcommittee, that was
what you asked for. The fact that -- the fact that
the subcommittee does not have the -- does not have
ultimate decision-making power, that was known from
the beginning. When the compromise was Tirst
discussed on the record, it was perfectly clear that
the subcommittee was making recommendations.

COMMISSIONER YAKI: Mr. Chair, from what
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you“"ve just told me, the fTirst discussions about the
subcommittee were discussed off the record with the
other two members of the proposed committee,
Commissioner Taylor and Commissioner Kirsanow.

I would -- when 1 talked about a
subcommittee, | talked about a body that would be
charged with creating and shaping the direction and
content of the Commission. | would think that you,
being -- given the contentious nature of this -- of
this i1tem, given the fact that i1t has had collateral
consequences to the other i1tems as we have gone
forward, would want to move forward In a way that
provided the best opportunity Tfor there to be
consensus on this project as i1t goes forward.

I think it --

CHAIRMAN REYNOLDS: Commissioner Yaki, our

COMMISSIONER YAKI: Please. Mr. Chair?
Mr. Chair, would you just let me please -- allow me to
finish? 1 did not interrupt you, and I would like to
give you -- ask you to give me the same courtesy.

And 1 just want to restate that the
addition of Commissioner Thernstrom is, | believe, not
only desirous but necessary iIn order to help achieve

that consensus going forward. And if that is not the
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I question the entire point of the

subcommittee altogether.

Thernstrom,

CHAIRMAN REYNOLDS: Any other comments?
(No response.)

Commissioner Yaki, how do you vote?
COMMISSIONER YAKI: Aye.

CHAIRMAN REYNOLDS: Commissioner
how do you vote?

VICE CHAIR THERNSTROM: Aye.

CHAIRMAN REYNOLDS: Commissioner Melendez?
COMMISSIONER MELENDEZ: Aye.

CHAIRMAN REYNOLDS: Commissioner Taylor?
COMMISSIONER TAYLOR: Nay.-

CHAIRMAN REYNOLDS: Commissioner Heriot?
COMMISSIONER HERIOT: Nay.-

CHAIRMAN REYNOLDS: Commissioner Gaziano?
COMMISSIONER GAZIANO: Nay.

CHAIRMAN REYNOLDS: Okay. With my vote,

there are four votes against 1t. The motion does not

carry.

COMMISSIONER YAKI: I hereby submit my

resignation from the subcommittee.

COMMISSIONER MELENDEZ: Can I make a

motion to add Abby Thernstrom to the Commission at

least?
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CHAIRMAN REYNOLDS: 1I1"m not following.

COMMISSIONER MELENDEZ: 1 would like to
add her to the subcommittee.

CHAIRMAN REYNOLDS: We just voted on that.

COMMISSIONER MELENDEZ: But that was a
combined motion, and | was wondering whether or not if
that motion was by itself it would -- it might have a
chance of passing, without the other part of it, as we
combined the two motions. That was my worry at the
beginning.

CHAIRMAN REYNOLDS: Okay. Is there a
second?

COMMISSIONER YAKI: Second.

COMMISSIONER GAZIANO: This isn"t on the
agenda. |Is it out of order? 1 question whether it"s
out of order.

COMMISSIONER HERIOT: 1"m not sure we can
-- can we ask whether one can break down a motion into
pieces like that --

COMMISSIONER YAKI: Sure.

COMMISSIONER HERIOT: -- if 1t isn"t on
the agenda? Can we get an opinion on that?

COMMISSIONER YAKI: All the chair has to
do, technically, is to move to rescind the vote, and

then -- and then move -- and then, 1 would move to
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sever the vote to -- In two parts, to —--

COMMISSIONER HERIOT: But we"ve already
voted. We"ve already voted. 1It"s out of order. You
can"t sever a motion after i1t has been defeated.

COMMISSIONER YAKI: You can sever a motion
ifT you undo the original motion by reconsideration.

COMMISSIONER HERIOT: Well, then, you©ve
got to move to do that.

COMMISSIONER YAKI: I just said --

COMMISSIONER HERIOT: Only someone who
voted in favor of -- who voted in the majority can do
that.

COMMISSIONER YAKI: I know. Obviously,
you weren®"t listening to me.

COMMISSIONER HERIOT: So it"s out of
order.

COMMISSIONER YAKI: No. Obviously, you
weren"t listening to me, because 1 said iIf the chair
did that. So i1f you listened to me a little bit,
perhaps you would understand that 1 do know
parliamentary procedure, and it is the chair®s --
since | assume --

COMMISSIONER HERIOT: In other words --

COMMISSIONER YAKI: -- 1 assume neither

one of the motions --
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COMMISSIONER HERIOT: -- the motion on the
floor --

COMMISSIONER YAKI: The motion is not out
of order. Good Lord. Can we just --

CHAIRMAN REYNOLDS: Commissioner Yaki, are
you saying that this depends on me?

COMMISSIONER YAKI: I"m saying -- | am
saying, Mr. Chair, that 1t is obvious that the two
people sitting across from me aren®t going to move to
reconsider to accommodate Commissioner Melendez. You
could, as chair, for the purposes of comity, or
comedy, depending on how these other two people decide
to play it, to move to reconsider the motion.

I will vote in favor of that motion. That
will leave the original motion back on the table. We
can then move to sever it. Commissioner Melendez can
then move to sever i1t to only address Commissioner
Thernstrom®s appointment, and we can move forward and
get this thing done with in two minutes, rather than
go into this out of order stuff that apparently the
Commissioners across from me do not understand.

COMMISSIONER HERIOT: Jerry, someone who
voted no on that motion can move to reconsider, so
that we can sever it. But iIf no one who voted no on

the motion does that, makes that motion, the motion
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that i1s currently on the floor is out of order.

CHAIRMAN REYNOLDS: Okay. 1"m not going
to support opening this up. | want to put this to
bed.

COMMISSIONER  YAKI: Okay . Then,
Commissioner -- Mr. Chair, 1 am resigning from the
subcommittee as of now.

CHAIRMAN REYNOLDS: Commissioner Melendez,
will you serve?

COMMISSIONER MELENDEZ: 1 thought the
motion 1 presented to try to get -- I"m trying to --
just a simple thing, trying to get Abigail to serve on
that committee. That"s what I*m trying to do, and
however we can do that. |1 mean, we can argue back and
forth about parliamentary procedure, but I think my
main 1issue was whether or not there was some
consideration by the rest of the group to take that
issue alone.

That"s all 1 was trying to do. 1 wasn"t
trying to get 1into a debate on parliamentary
procedure. 1 think we all have an understanding of
what we are trying to do here.

CHAIRMAN REYNOLDS: I understand.

COMMISSIONER MELENDEZ: And if you voted

against it, then 1 would understand that this wasn*"t
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an issue that all parts of it were basically opposed,
and that there was no chance of kind of subdividing it
down to maybe just adding her to the committee.

That®"s all 1"m trying to do. 1"m not
trying to get into this big debate on parliamentary
procedure. 1"m trying to kind of meet everybody
halfway, i1f everybody wants to do that. |If you don"t,
then we are just going to continue to be at an
impasse.

CHAIRMAN REYNOLDS: Well, unfortunately, 1
think it Is going to be the latter, or at least on
this particular point. Commissioner Melendez, 1
appreciate the way you have always conducted yourself
during our debates. And I -- the fact that you are
making a request, it does resonate with me, and I do
struggle with 1t. But ultimately, though, I am going
to stand by my decision. It i1s unfortunate that this
iIs the issue where you raise your hand and make this
request.

After having said that, Commissioner Yaki
has resigned from the subcommittee. One of the
arguments, one of the primary arguments for the
compromise was to respond to the claim that all views
and political affiliations weren®t a part of the

process.
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So it"s -- 1T | accept the arguments that
were made, 1t"s important to have a Democrat to serve
on the subcommittee. And since you"re the remaining
Democrat, 1 ask, will you serve on the subcommittee?

COMMISSIONER MELENDEZ: The only way 1
would serve i1s 1T Abigail Thernstrom serves also to
broaden out our -- you know, our points of view on
this whole issue. So that"s just -- that"s my
position. Otherwise, 1 won"t serve.

CHAIRMAN REYNOLDS: Okay. All right. So
we don®"t have a subcommittee. And at the next meeting

COMMISSIONER GAZIANO: We do have a
subcommittee. |If people choose not to serve, that"s
their choice.

COMMISSIONER HERIOT: But it exists.

COMMISSIONER GAZIANO: And they can no
longer claim that their input was not received. |
think 1f the subcommittee wants to conclude its
business, or if we want to eliminate 1t we can, but we
have one right now.

CHAIRMAN REYNOLDS: Okay. All right.
Well, I will -- this i1s a lot of wasted time.

In any event, we will -- this issue will

be on the agenda for the next business meeting.
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COMMISSIONER HERIOT: This issue? What is
"this issue™?

CHAIRMAN REYNOLDS: Well, we were supposed
to receive a report from the subcommittee.

COMMISSIONER HERIOT: Yes. 1 mean, |
assume you are going to get the report from the
subcommittee at our next meeting. There is nothing --
there has been no decision on the part of the
Commission that this says anything to the contrary.

CHAIRMAN REYNOLDS: Okay. Next up is an
update on the status of the 2010 enforcement report.

UPDATE ON STATUS OF 2010 ENFORCEMENT REPORT

CHAIRMAN REYNOLDS: Mr. Staff Director,
would you or the General Counsel please provide the
update on the status of our iInvestigation of the New
Black Panther voter intimidation case and its
implications for future Voting Rights Act enforcement?

STAFF DIRECTOR DANNENFELSER: Thank you,
Mr. Chairman. The General Counsel has been looking
into these matters, and | would like him to make the
presentation on this subject.

MR. BLACKWOOD: This is David Blackwood.
First, this is to confirm, at least of this date, we
haven®t received a response from the Department of

Justice to the Commission®s letter requesting
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information with regard to this issue. In the
meantime, the Office of General Counsel has begun
research with regard to hearing procedures and
updating the existing hearing manual, which 1Is
severely out of date.

We have identified and attempted to locate
relevant witnesses. We have collected and compiled
video evidence of the iIncidents In question. We have
compiled a log of all press reports on the incident.
We have begun research on the legislative history of
the Voting Rights Act with regard to the specific
section, 11(b), as well as a review of prior
enforcement of 11(b) cases by the Department of
Justice.

We have also collected and reviewed past
Commission reports on voting matters, which serve as
background information. And we have begun drafting
discovery requests that would be directed towards the
Department of Justice.

There are two matters that I want to bring
to your attention that 1 am not presenting as of this
date, but hope to issue to the Commission shortly,
which is a project outline and discovery plan. The
concept paper of course has been approved, but a

project outline with hard dates needs to be issued,
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along with the discovery plan for the Commission®s
approval. And 1 hope to have that out relatively
quickly.

At the same time, 1 want to point out one
issue that 1 want to bring to your attention that
would be included iIn the project outline, i1s that in
my view the A.l. 1-6 would have to be modified with
regard to the project outline. And I say "modified,™
not done away with,”™ but modified in that this is a
different kind of enforcement report that was
originally contemplated under -- when the Al1l-6 was
drafted.

It would still include the Commission
having more than enough time to review various drafts,
but the dates -- 1 just want to indicate to you the
dates of the project outline will probably be
different than would be contemplated under All-6 in
its current form. Again, | hope to have that to you
shortly.

CHAIRMAN REYNOLDS: Questions? Comments?

COMMISSIONER MELENDEZ: Yes, Commissioner
Melendez. On the A.l. 1-6 Section 8, having to do
with the discovery plan, are you saying that there is
nothing in place right now? We are modifying this to

expedite the situation? Or what are we saying?
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MR. BLACKWOOD: No. Commissioner, | want
to be clear, because I don"t have something to show
you. We are trying to follow A.l. 1-6 as much as we
can, but this 1is 1iIn the nature almost of an
investigation as opposed to, as we have called them
before 1In the past, these battleship enforcement
review reports that we have done the last several
years.

So it is going to follow a different
format. Under the concept plan as adopted, there are
going to be two hearings. The report itself, | think
it has been openly discussed, i1s unlikely to be the
200-page type of report that we have done before.

Therefore, the report or the time required
to draft the report, as opposed to take evidence and
hold hearings, needs to be adjusted. And we are
working to try to come up with some realistic
deadlines. 1 realize it has to be approved by you all
first. In the meantime, though, we are trying to
initiate and begin our investigation.

COMMISSIONER MELENDEZ: A question -- this
is Commissioner Melendez. Are you saying that any
modification to A.l. 1-6 Section 8 would be done by
you sending that out to us and some type of

teleconference? Or are you saying that we are going
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to do this at the next meeting?

COMMISSIONER GAZIANO: If you wouldn®t
mind me asking a question. What I understood you to
say IS you are going to propose a discovery plan. And
iT we adopt it, we will thereby be making slight
modifications for this particular year to A.l1. 1-6.

MR. BLACKWOOD: That 1s correct,
Commissioner Gaziano. Commissioner Melendez, the idea
is that you all would see exactly what we are
proposing as far as the changes, and you all would
have to approve i1t. It is not a unilateral act by
0GC.

COMMISSIONER MELENDEZ: Thanks.

COMMISSIONER GAZIANO: Mr. Chairman, 1
just wanted to ask about the first of the proposed
hearings under the concept paper. | wondered what you
have been able to discover so far, what you would be
able to tell us iIn the near future, or when you would
likely -- whether we might be able to make the
December 4 date for fact witnesses that were present
in Philadelphia on the last Presidential election.

I 1imagine that entails, you know,
interviewing the potential witnesses, or at least
contacting them, seeing -- 1 don®"t even know whether

Philadelphia is within 100 miles of our offices. And
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iT they are all willing to travel here, that"s moot,
or that doesn"t matter. But what kind of factors
would you need to determine before we know whether we
can have that fact hearing in -- on December 4, and
whether we need to have i1t in Philadelphia, or whether
we can have it here in our offices?

VICE CHAIR THERNSTROM: Can 1 just ask a
prior question? Since when have we arrived at a
December 4 date as a -- or decided on a December 4th
date or --

COMMISSIONER GAZIANO: 1It"s iIn the concept
paper that we approved.

VICE CHAIR THERNSTROM: The date,
December 4, is in the concept paper?

COMMISSIONER GAZIANO: That there would be
a December hearing. Since we are meeting on
December 4, that seems like the best date for --

VICE CHAIR THERNSTROM: 1t would be a
substitute for our regular meeting.

COMMISSIONER GAZIANO: We could have a
business meeting afterwards, but we have briefings and
hearings before a business meeting. And, obviously,
iT the majority of the Commission wants to add an
extra hearing day, or an extra meeting day 1in

December, other than December 4th, that just seems
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logical to me.

And so I"m just asking the General Counsel
what 1t would take for you to be able to confirm or
whether you would be able to take the steps to see
whether the relevant witnesses, or enough of the
relevant witnesses to make i1t worthwhile would be
willing to come to Washington.

And I would also like to hear from other
Commissioners at this time whether they think we
should go to Philadelphia anyway, whether they are
willing to go to Philadelphia, and what the
practicalities of that 1s, or whether we should
suggest to the General Counsel to see if withesses
would be willing to come to Washington if 1t"s beyond
100 -- does anyone know if Philadelphia is more than
100 miles?

STAFF DIRECTOR DANNENFELSER: 1t is about
100.

COMMISSIONER GAZIANO: Whether witnesses
would be willing to come to Washington. So maybe that
is a First step or -- is to check with the witnesses
to see whether they are willing to come to Washington,
assuming that"s the preference of the Commissioners to
-- 1t"s certainly more convenient to staff and court

reporters and whatever to have the hearing here.
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COMMISSIONER YAKI: This is Commissioner
Yaki. Mr. Chair, 1 just wanted to follow up on
Commissioner Thernstrom®s comment, which is we have
scheduled on our calendar a business meeting on
December 4th. |If we are going to change that, modify
it, what have you, to accommodate a hearing -- and 1
would note that the last hearing that we did a long --
I don"t even know i1f it was called -- 1 guess It was a
field hearing, the one in Omaha, lasted the better
part of a day.

I think that is a -- these are threshold
questions. If, Indeed, i1t is the Commission as a
whole that ratifies these decisions, which you seem to
imply i1t does, that we should be discussing rather
than asking the General Counsel to go about making
inquiries about dates that he has no firm guidance
from this body on whether we even want it to be iIn
December, or why we even want it to be on
December 4th, if we want it to be on a different day.

COMMISSIONER GAZIANO: When we approved --

COMMISSIONER YAKI: If we -- well, it"s a
concept paper, Commissioner Gaziano, if you would stop
interrupting me. And the question iIs -- you know, the
threshold question 1i1s whether we would want to

substitute that hearing for our regular meeting date
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on the 4th.

CHAIRMAN REYNOLDS: I think it"s a
legitimate point. Personally, 1 have no concerns
about using the date that we have designated for a
business meeting to have a hearing, either 1in
Washington or Philadelphia. 1 don"t know how other
folks feel, but this iIs an opportunity to have a
discussion, and, if necessary, we can make it official
by having a vote or reaffirming what I thought was the
plan.

COMMISSIONER GAZIANO: Mr. Chairman, just
to be clear, 1 was just assuming that Commissioners
would ¥Ffind that convenient. I was inviting
Commissioners, like Commissioner Yaki, to express his
view. Obviously, a majority of the Commission can
change the concept in the concept paper. But I think
that 1t"s -- 1t seems doable to me. The General
Counsel may have to confirm that.

But 1 would at least prefer that he try to
see that we have the hearing as scheduled in the
concept paper, and | see no reason why we should not
at least try to do so.

VICE CHAIR THERNSTROM: Mr. Chairman,
Commissioner Thernstrom here. Look, last 1 knew we

were scheduling telephonic meetings because we
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couldn®t get our business done at the regularly-
scheduled business meetings. These -- obviously,
these telephonic meetings are a problem from a number
of points of view, which 1 -- you know, and 1
expressed that point when we first discussed the
matter.

So now we are talking about crossing off a
business meeting. We can"t have a business meeting iIn
Philadelphia in addition to the hearing, it doesn"t
seem to me. We are talking about crossing off a
business meeting in order to have this hearing on that
date.

And, frankly, I am just totally bewildered
by the nature of this particular hearing that is what
we are going to learn. |1 understand the question --
the question of finding out what happened in the
Justice Department, but with respect to what happened
at the polling place, anybody who wants to get on
YouTube knows what happened at the polling place.

So, you know, I am concerned about missing
a business meeting for what | don"t see as a
potentially very productive meeting in Philadelphia.

CHAIRMAN REYNOLDS: If it were productive,
would you have any concerns about missing the business

meeting?
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VICE CHAIR THERNSTROM: Yes. 1 would say
that 1T we are scheduling telephonic meetings because
we can"t get our business done here, which is the
place we should get our business done, because i1t"s
the way to properly do it, 1 would have a concern
about substituting that date, absolutely.

CHAIRMAN REYNOLDS: So you are saying that
even 1f you believe we would have a productive --

VICE CHAIR THERNSTROM: 1 would say we
would have to come up with a different date.

COMMISSIONER GAZIANO: Mr. Chairman?

COMMISSIONER YAKI: I would agree with
that.

COMMISSIONER GAZIANO: Mr. Chairman, when
we designate --

CHAIRMAN REYNOLDS: Okay. Well, how about
this as a compromise?

COMMISSIONER GAZIANO: Mr. Chairman, can

CHAIRMAN REYNOLDS: Why don®t we have the
business meeting on the 3rd, and move forward with the
hearing on the 4th, to address Vice Chair Thernstrom
and Commissioner Yaki®s concern.

COMMISSIONER GAZIANO: Mr. Chair, we would

have the business meeting iIn Philadelphia or
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Washington?

COMMISSIONER YAKI: Mr. Chair, I would --
out of respect, | have flown out of Philadelphia
before. 1 would actually -- 1 would actually urge
that you flip that, and that the -- Philadelphia be
the 3rd and the regular business meeting on the 4th be
here, for one very simple reason.

IT there is any weather at all, the number
of flights that go out of Philadelphia to the West
Coast are extremely, extremely limited. The last time
there was a little bit of weather I ended up having to
take a train back to Dulles, back to D.C., to Union
Station, take a cab out to Dulles, because there is
frequently only one or less flights per day from
Philadelphia to the West Coast.

So I would say if you are going to do it,
I would do it 3rd/4th, with the 4th being the regular
business meeting here, or pick an entirely different
day not connected to the 4th entirely.

CHAIRMAN REYNOLDS: Well, 1 am just trying
to see 1T there is opposition or support for the idea
of having both a business meeting and the hearing.

COMMISSIONER MELENDEZ: This IS
Commissioner Melendez. 1 think --

COMMISSIONER GAZIANO: Mr. Chairman, 1
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have been in line.

COMMISSIONER MELENDEZ: -- 1is going to be
enough, in my opinion, let alone try to have a
business meeting to coincide with it.

COMMISSIONER GAZIANO: Mr. Chairman?

CHAIRMAN REYNOLDS: Other comments?

COMMISSIONER GAZIANO: When we designated
December 4th as a meeting time, we did not designate
it as a business or briefing or hearing. That i1Is what
we decided about this time. 1 am fine if the rest of
the Commission -- 1 am perfectly happy to have a
separate business meeting on another day, iIf that
proves necessary.

I don"t think we need to make that
decision yet. We have had, as I recall, briefings
with as many as 11 witnesses followed by business
meetings. | don"t know how many witnesses we would
necessarily get. There are disputed facts. We are
the finder of fact, and 1t"s important for us to
determine them. But I don"t imagine that a hearing
would necessarily go longer than our 1l-person
briefings followed by business meetings.

That said, i1f the business portion is
important, 1 am certainly comfortable with having it

on a separate day than the proposed hearing.
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COMMISSIONER YAKI: Point of order. Did

we -- someone join, or did we lose someone on the
phone?

CHAIRMAN REYNOLDS: I*m still here.
Ashley?

COMMISSIONER TAYLOR: I*m still here.

CHAIRMAN REYNOLDS: Arlan? Arlan?

(No response.)

COMMISSIONER HERIOT: Looks like we lost
Arlan. Mr. Chairman?

CHAIRMAN REYNOLDS: Yes.

COMMISSIONER HERIOT: 1 have no problem
with scheduling for both the 3rd and 4th. 1 can do
that. It will require that 1 take the Red Eye out
Wednesday night, because 1°"ve got a class that
evening. But I can do it.

CHAIRMAN REYNOLDS: Okay. It seems to me
that there is something close to a consensus. Well,
people are open to the idea of having a business
meeting in December, as well as the hearing. But at
this point, there are a number of variables that need
to be nailed down.

For example, will this meeting take --
will the hearing take place in Philadelphia or

Washington? And that could have some bearing on when
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we decide to have the business meeting. So --

MR. BLACKWOOD: Mr. Chairman, this is
David Blackwood. If I could, I will try to answer, or
at least i1dentify some of the variables, because 1 do
not have a set answer for you at this stage. We have
not attempted, number one, to actually contact the
witnesses. We have been iIn the process of identifying
and trying to locate them. Approximately of those
individuals 1 notified in the concept plan, we have
identified a little over half. That i1s, we have a
verifiable address.

I can now begin the process of contacting
these individuals, even with or without a subpoena,
but hopefully everybody would cooperate, and find out
iT they are available on December 4th.

There are two other variables that we
have, or that you should be aware of. One is that to
be in Philadelphia -- and my view is by definition we
are going to have to be in Philadelphia. About half
the witnesses are in the Philadelphia area. Some of
the witnesses are not in the Philadelphia area or
within 100 miles. These were campaign workers who
came to the city of Philadelphia to work for a
campaign and then return to their homes.

But it seems to me it would have to be iIn
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Philadelphia, unless a large number of these
individuals would voluntarily agree to show up in the
District of Columbia. And it would have to be
voluntary.

Next, we have the issue of renting space.

In talking with staff about past experience, renting
space as opposed to holding i1t in a government
building makes the most sense, because we need to take
over the building or the space, and courthouses have
problems letting us do that. So most likely we will
have to obtain hotel space.

IT 1 have your authority, we will at least
start trying to determine, is it available, and what
kind of prices we can get for the 4th.

COMMISSIONER GAZIANO: There are no
government -- I mean, 1 would suggest that you try to
locate, whether it"s a county building, court --
federal courthouse, federal -- other federal building.

MR. BLACKWOOD: We have -- the history of
the Commission has been, at least originally, was
using federal buildings. There are problems with
getting federal buildings, in that especially the
courthouses with current-day security you are in and
out 9:00 to 5:00. Our staff needs to be in there

longer to set up. |If media is contemplated, that
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becomes an i1ssue for courthouse security as well. So
we can look at those options, but I just want you to
be aware of that.

VICE CHAIR THERNSTROM: Mr. Blackwood, 1
have a question as well. This 1s Commissioner
Thernstrom. You just mentioned that witnesses would
have to show up voluntarily if --

STAFF DIRECTOR DANNENFELSER: If it was
here.

VICE CHAIR THERNSTROM: -- 1f it was here.

Well, but witnesses have to show up voluntarily in

Philadelphia as well.

MR. BLACKWOOD: No, they would be
subpoenaed.

VICE CHAIR THERNSTROM: Well, wait a
minute.

COMMISSIONER GAZIANO: They could be
subpoenaed.

VIC