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Cambridge public schools are extremely diverse and have been significantly integrated Education

for many years. This city with a population of more than 100,000 has only a single high “The Impact of Racial

school, so the entire diversity of the city is present in this one school. As the nation’s and Ethnic Diversity on
Educational Outcomes

public school districts are being forced by court decisions to consider the future of is CRP's first report on
integration in their communities, it is appropriate to ask students who have experienced ~ diversity in K-12

. o . . education. Much of our
desegregated schooling about its impacts. Although neighboring Boston has abandoned work has been focused
its desegregation efforts under pressure from conservative federal courts, the Cambridge  so far on diversity in
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School Committee def:ldejd in early 2002 to embrace a' new strategy e@phesgmg .s,omo Cambridge is the first of
economic desegregation in an attempt to preserve racial and ethnic diversity in a time 7 school districts which

when policies based solely on race may be prohibited or strictly limited. CRP will study this year.

Thisisa study of Cambridge high school’s twelfth grade students’ experiences with racial and ethnic diversity. It is
partofa series of studies by The Civil Rights Project across the country on what students in diverse and more
segregated schools learn both in specific content areas and in preparation for adult life and work. Our findings are
based on the Diversity Assessment Questionnaire (DAQ), a survey instrument developed with the help of leading
experts on school desegregation research across the country. We administered the DAQ to 379 seniors in
Cambridge last school year.” We have previously released results from metropolitan Louisville and will be issuing
reports on.districts across the country in the coming months.

Students responded to the survey anonymously and were assured that their teachers and school officials would not
see it, so there was no pressure to give answers officials might want to hear. The Civil Rights Project made the
survey available and prepared this study without cost to the Cambridge public and this report is totally independent of’
district control or direction. We commend the Cambridge school leaders for permitting an independent examination of
important and very sensitive issues. The DAQ results indicate many positive attitudes about diverse educational
experiences; in addition, these results also pointed to areas of possible future improvement.



The survey was administered to all high school seniors in Cambridge. It was administered during school and all
seniors were required to complete it, so we have data that reflects the entire population of students finishing
secondary education in the city. The survey includes 70 distinct items, which were created to test several distinct

. dimensions of experiences and attitudes (four of these dimensions are highlighted in this report).? Since our results
on these grouped items were quite consistent, we have strong evidence that the data in this report represents the
actual experiences of the responding seniors and that our findings are not simply byproducts of question wording.
These responses reflect a broad and consistent pattern of responses.

School level desegregation, of course, does not guarantee the presence of a curriculum that recognizes diversity, fair
treatment of all groups of students, or deep and positive interactions between different racial or ethnic groups—all
important factors that contribute to positive educational outcomes associated with diversity. It does, however, create
a situation within which such interactions may occur, depending on many factors within the school and among the
groups of students. Although we have not studied all the factors that can maximize the benefits of diversity, we have
examined a number of very important educational outcomes. In this memo we provide basic responses, by race, fo a
numpber of questions from the survey.? Four distinct areas are explored, (1) student learning and peer interaction; (2)
citizenship and democratic principles; (3) future educational aspirations and goals; and (4) perceptions of support by
the school. These areas are all well established as important goals of education, and build essential skills that
students need in order to achieve academic and professional success, and to become responsible citizens. The
district and the state government have already published extensive test score data on the high school.

Obviously since Cambridge has only one large high school for the entire city we cannot compare desegregated and
segregated high schools within this district. Our studies of six other school districts do show important differences in
attitudes as a function of schools’ racial composition. This study should be understood as providing information about
the educational experiences of the city’s students in an interracial school and their convictions about the way those
experiences have contributed to their education.

Results from the survey suggest positive educational impacts of diversity for students in the district. Overall,
substantial majorities of students report a strong level of comfort with members of other racial and ethnic groups.
Most importantly, students indicate that their school experiences have increased their level of understanding of
diverse points of view, and enhanced their desire to interact with people of different backgrounds in the future. -
Students report that they have been strongly affected by their school experiences. Given that Cambridge is an area
of great ethnic and racial diversity and that the population growth of metro Boston is now being driven by non-white
immigration, these are important issues both for the future work experiences of students and for community life. The
survey results also indicate some dimensions on which an otherwise strongly positive record might be improved.

We received surveys from 78% of the entire senior class. This excellent response rate means that the responses
provide a good representation of the class. The students responding to the survey identified themselves as 31%
White, 18% African American, 10% Latino, 14% reported they were "other", and 10% said they were multiracial. Only

" 4% of the respondents identified themselves as Asian. This group is so small that calculations involving Asian
students should be treated with caution since the responses of a handful of students can produce a big change in the
percentages.

. Table 1: Distribution of Student Respondents to the Survey by Race and Ethnicity



African | pgian | Latinos | Whites | Other |muttiracial IUnidentified Total
American .
Frequency 69 16 37 116 51 39 51 379 -
Percent 18 4 10 30 14 10 14 100

[1]For the purpose of this memo we disaggregate the question responses by race. For this reason students who did not provide an answer fo the
racial/ethnic identification question (approximately S0 students) were omitted fom the tables.

[21'On any given survey question between11-13% of all students did not respond, these non-responses were not included in the caiculations of these tables.
[3] The racial/ethnic categories.that we use are all self-identified. that is the students choose how they wish to describe themselves from an established ist.
Qur categories are: African American, Asian, Latino, White, Multi-racial, and Other. The survey specifies that students can indicate two categories. We
created the Multi-racial category by collapsing all students who identified themselves as more than one race into the multi-racial category.
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Cambridge public schools are extremely diverse and have been significantly integrated for many
years. This city with a population of more than 100,000 has only a single high school, so the
entire diversity of the city is present in this one school. As the nation’s public school districts are
being forced by court decisions to consider the future of integration in their communities, it is
appropriate to ask students who have experienced desegregated schooling about its impacts.
Although neighboring Boston has abandoned its desegregation efforts under pressure from
conservative federal courts, the Cambridge School Committee decided in early 2002 to embrace
a new strategy emphasizing socio-economic desegregation in an attempt to preserve racial and
ethnic diversity in a time when policies based solely on race may be prohibited or strictly
limited.

This is a study of Cambridge high school’s twelfth grade students’ experiences with racial and
ethnic diversity. It is part of a series of studies by The Civil Rights Project across the country on
what students in diverse and more segregated schools learn both in specific content areas and in
preparation for adult life and work. Our findings are based on the Diversity Assessment
Questionnaire (DAQ), a survey instrument developed with the help of leading experts on school
desegregation research across the country. We administered the DAQ to 379 seniors in
Cambridge last school year.! We have previously released results from metropolitan Louisville
and will be issuing reports on districts across the country in the coming months.

Students responded to the survey anonymously and were assured that their teachers and school
officials would not see it, so there was no pressure to give answers officials might want to hear.
The Civil Rights Project made the survey available and prepared this study without cost to the
Cambridge public and this report is totally independent of district control or direction. We
commend the Cambridge school leaders for permitting an independent examination of important
and very sensitive issues. The DAQ results indicate many positive attitudes about diverse
educational experiences; in addition, these results also pointed to areas of possible future
improvement.

The survey was administered to all high school seniors in Cambridge. It was administered
during school and all seniors were required to complete it, so we have data that reflects the entire
population of students finishing secondary education in the city. The survey includes 70 distinct
items, which were created to test several distinct dimensions of experiences and attitudes (four of
these dimensions are highlighted in this report).? Since our results on these grouped items were
quite consistent, we have strong evidence that the data in this report represents the actual
experiences of the responding seniors and that our findings are not simply byproducts of question
wording. These responses reflect a broad and consistent pattern of responses.

! For the purpose of this memo we disaggregate the question responses by race. For this reason students who did not
provide an answer to the racial/ethnic identification question (approximately 50 students) were omitted from the
tables.

? On any given survey question between 11-13% of all students did not respond, these non-responses were not
included in the calculations of these tables.



School level desegregation, of course, does not guarantee the presence of a curriculum that
recognizes diversity, fair treatment of all groups of students, or deep and positive interactions
between different racial or ethnic groups—all important factors that contribute to positive
educational outcomes associated with diversity. It does, however, create a situation within which
such interactions may occur, depending on many factors within the school and among the groups
of students. Although we have not studied all the factors that can maximize the benefits of
diversity, we have examined a number of very important educational outcomes. In this memo
we provide basic responses, by race, to a number of questions from the survey.® Four distinct
areas are explored, (1) student learning and peer interaction; (2) citizenship and democratic
principles; (3) future educational aspirations and goals; and (4) perceptions of support by the
school. These areas are all well established as important goals of education, and build essential
skills that students need in order to achieve academic and professional success, and to become
responsible citizens. The district and the state government have already published extensive test
score data on the high school.

' Obviously since Cambridge has only one large high school for the entire city we cannot compare

desegregated and segregated high schools within this district. Our studies of six other school
districts do show important differences in attitudes as a function of schools’ racial composition.
This study should be understood as providing information about the educational experiences of
the city’s students in an interracial school and their convictions about the way those experiences
have contributed to their education.

Results from the survey suggest positive educational impacts of diversity for students inthe
district. Overall, substantial majorities of students report a strong level of comfort with members
of other racial and ethnic groups. Most importanily, students indicate that their school
experiences have increased their level of understanding of diverse points of view, and enhanced
their desire to interact with people of different backgrounds in the future. Students report that
they have been strongly affected by their school experiences. Given that Cambridge is an area of
great ethnic and racial diversity and that the population growth of metro Boston is now being’
driven by non-white immigration, these are important issues both for the future work experiences
of students and for community life. The survey results also indicate some dimensions on'which
an otherwise strongly positive record might be improved.

We received surveys from 78% of the entire senior class. This excellent response rate means
that the responses provide a good representation of the class. The students responding to the
survey identified themselves as 31% White, 18% African American, 10% Latino, 14% reported
they were “other”, and 10% said they were multiracial. Only 4% of the respondents identified
themselves as Asian. This group is so small that calculations involving Asian students should be
treated with caution since the responses of a handful of students can produce a big change in the
percentages.

? The racial/ethnic categories that we use are all self~identified, that is the students choose how they wish to describe
themselves from an established list. Our categories are: African American, Asian, Latino, White, Multi-racial, and
Other. The survey specifies that students can indicate two categories. We created the Multi-racial category by
collapsing all students who identified themselves as more than one race into the multi-racial category.
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Table 1: Distribution of Student Respondents to the Survey by Race and Ethnicity

African Asians Latinos ‘Whites Other Multiracial Unidentified Total

Americans
Frequency 69 16 37 116 51 39 51 379
Percent 18 4 10 30 14 10 14 100

A. Student Learning and Peer Interaction

One basic theory concerning the educational impact of diversity is that interaction with peers
from diverse racial backgrounds—both in the classroom and informally—nhas major educational
importance, particularly when the interaction is done in positive ways. By exposing students to
multiple perspectives, students learn to think more critically and to understand more complex
issues. This is a basic finding, for example, in recent longitudinal studies of students at the
University of Michigan.* This was, for instance, the basic educational justification for Harvard
University’s affirmative action plan and was upheld by the Supreme Court as a compelling
educational interest in the 1978 Bakke decision which has governed affirmative action in higher
education ever since.’

Our survey asked Cambridge students about the way they experienced diversity in the
curriculum, in classroom discussions and in working with peers from different types of
backgrounds. Overall, students report that racial issues are explored fairly frequently during
classroom discussions in social studies or history classes. Eighty-seven percent of White
students report that they experience frequent discussions about race in social studies or history
classes and seventy percent of African American students report similar levels of exposure to
discussions about race (Table 2). This is a sign that the teachers are taking advantage of an
important learning opportunity in a multiracial school. In a substantially interracial school like
Cambridge Rindge and Latin there are opportunities to interact with many members of other
racial groups and to understand not only difference in general experiences and perceptions by
race but also the diversity within each of these groups.

Table 2

- Q8: During classroom discussions in your social studies or history class how often are racial issues discussed and
explored? (% indicating 1 to 3 times a month)

African Asians Latinos Whites Other Multiracial Total
Americans
70 85 80 87 74 92 81

Around forty percent of students across all racial and ethnic groups report that exposure in the
curriculum to different cultures and experiences of different racial and ethnic groups has helped
them understand points of view different from their own, while a third of Latino students agreed
(Table 3). In fact, only six percent of all students report that such discussions did not change
their understanding of different points of view at all. The educational experience made a
significant difference for many students and added something for almost all students.

# See Patricia Gurin, “The Compelling Need for Diversity in Higher Education,” expert testimony in Gratz et al. v.
Bollinger et al. (No. 97-75231 E.D. Mich., filed 1997) and Grutter et al. v. Bollinger et al. (No. 97-75928 E.D.
Mich., filed 1997), 1999.

3 For a discussion of the current status of research on this question see Diversity Challenged, ed. Gary Orfieid.,
Cambridge: Harvard Educational Publishing Group, 2001.
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Table 3

Q9: To what extent do you believe that these discussions have changed your understanding of different points of
view? (% indicating “quite a bit” or “a lot”)

Affrican Asians Latinos Whites Other Multiracial Total
Americans .
38 43 32 40 38 50 40

Given its location, right across the Charles River from a city that experienced massive race
relations problems over school integration, and situated within a society with high residential’
segregation and increasing level of school segregation, Cambridge students of all racial and
ethnic backgrounds report a surprisingly high degree of comfort working with people different
from themselves in the classroom. In fact, 90 to 99% of all racial groups reported that they were
“comfortable” or “very comfortable” working with students from other groups (Table 4). In a
community where there is no majority group among the school age population and there is
extraordinary diversity and immigration from all over the world, this ability will be an important
asset for adult life and community success.

Table 4

Q29: How comfortable are you working with students from different racial and ethnic backgrounds on group
projects in your classes? (% indicating “comfortable” or “very comfortable™)

African Asians Latinos Whites Other Multiracial Total
Americans
90 ° 94 92 99 96 95 95

Some of the good results we see among Cambridge students have been achieved without strong
faculty support. Aside from the small Asian group, fewer than 50 percent of students from the
remaining racial and ethnic groups report a high degree of encouragement by teachers to work
with students of different racial and ethnic backgrounds (Table 5). (Figure 1 includes the full
breakdown of responses for African American, Latino, and White students on this particular
question.) Extensive research by both Elizabeth Cohen at Stanford University and Robert Slavin
at Johns Hopkins University argues that positive interactions in collaborative academic projects
are very important to realizing the potential gains of desegregation.® This is clearly an area that
could be reinforced with staff development work. There are well developed and tested programs,
such as Student Team Learning,” which have good techniques for creating successful inter-group
learning opportunities. Such learning opportunities are necessary for promoting the type of rich
discussions that lead to improved attitudes among peers of different backgrounds. In discussions
with school system leaders we were impressed by their interest in strengthening staff
development to produce even stronger resuits.

Table 5

Q24: My teachers encourage me to work with students of other racial/ethnic backgrounds.

(% indicating somewhat or strongly agree) .
African Asians Latinos Whites Other Multiracial Total
Americans
37 50 43 38 50 32 40

¢ See, for example: Cohen, Elizabeth G. and Lotan, Rachel A. "Producing Equal-Status Interaction in the
Heterogeneous Classroom," American Educational Research Journal. v32 nl p99-120 Spring 1995; or Cohen,
Elizabeth G. "Making Cooperative Learning Equitable," Educational Leadership. v56 nl p18-21 Sep 1998.

7 See, for example: Slavin, Robert, et al. "Putting Rescarch to Work: Cooperative Learning.” Instructor, v102 n2
p46-47 Sep 1992.




Figure 1: My teachers encourage me to work with students of other
racial/ethnic backgrounds.
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B. Democracy and Citizenship

From the time of Thomas Jefferson, American education advocates and leaders have often seen
the schools as essential to the operation of a democracy, preparing people to understand their
country and its institutions and to participate effectively in democratic life. With the vast
migrations that began in the 19" century, schools were seen as central to shaping a nation of
millions of people from diverse cultures and languages. In the civil rights movement of the
1960s, the schools became a central focus in the struggle to open the doors of opportunity to
African Americans. Now, as the country becomes more multiracial every year, the schools face
the challenge of a level of multiracial diversity never before seen in American society. The
extremely strong focus on evaluating schools only in terms of standardized test scores in two or
three subject areas may have distracted attention from a function of schools that is vital to the
future of American society and American democracy. As the only institution that reaches the
great majority of young people (nearly nine-tenths of U.S. children attend public schools), this
function is of great importance for the future of U.S. society. Given public schooling’s unique
role in the United States, it is important to understand how they are helping or hindering the
preparation of students to live and work among people different from themselves.




We asked the students to write about their personal views on the questions of what they “learned
or gained from attending school with people who are of a racial or ethnic group different from
your own?” One student who transferred into public school wrote: “I came from an all white
private school. CRLS has conquered many fears that I had about people from different racial

and ethnic groups. I feel very thankful.” Diversity was very stimulating for another: “I have
seen high school the preppy way (Milton Academy) where most people are white and wealthy.
Now, at Cambridge, I have been exposed to more cultures and greater diversity than I ever could
have imagined. I value my experience in public school much more because of this.”

An immigrant student commented: "I have learned English, different cultures, how to
communicate in English, made friends, from different countries. I have learned a lot about
America. Cambridge public school changed my life a lot."

Yet another student noted how diversity in the high school not only helped their understanding of
others but also to think about one’s own background? “I have not only grown very comfortable
with people from different racial or ethnic groups, but I have come to be excited and interested
by such difference. Ihave learned to respect others while still staying true to my own heritage
and beliefs.” For another student, the experience made him aware of the need to continue to
work on race relations: “I have learned that teachers and administrators have to deal with the
hard issues and discussions that come with talking about diversity. I have learned that while we
have had integrated schools for over 50 years, that people’s minds are still segregated. And I
have learned the importance of trying to overcome this and meet people unlike myself.” Another
noted that CRLS had a big impact on his thinking about the future.

“I think that I have learned a lot about how to deal with people who are
different, respect them and be interested in their culture and heritage and
learn from them. Living and working with people from different race and
ethnic group has become ordinary to me — it is not a big deal, and I think
this will help me look beyond our differences and work and learn with
them, throughout my life. It has taught me a way to see the world and its
problems and perhaps how we can work together to fix them.”

In a city with the diversity of Cambridge this need is already obvious. Do students develop a
consciousness around the importance of interacting with people of different backgrounds, and
does this have an impact on their future goals? In this report we examined whether students in
Cambridge felt prepared to work and live in the diverse settings in which they currently and will
increasingly find themselves. We asked students how their experience in school has contributed
to their overall attitudes about working in a multi-racial setting. The findings are
overwhelmingly positive in this area, suggesting that Cambridge high school is helping to
produce young adults who are ready to operate in diverse communities. This skill is critical to
living in this society, particularly as many future economic opportunities will involve contact
with people who are from different cultures and may hold different worldviews. Nearly all
students (over 90 percent) say that they are prepared to live and work among people of diverse
racial and ethnic backgrounds (Table 6a). An overwhelming majority of all students report being
comfortable working with a supervisor of a racial and ethnic background different than their own
(Table 6b).



Table 6a

Q25: After high school, how prepared do you feel to work in a job setting where people are of a different racial or
ethnic background than you are? (% indicating “somewhat” or “very” prepared) *

African Asians Latinos Whites Other Multiracial Total
Americans .
94 100 89 94 90 95 93
Table 6b

Q27: How comfortable would you be with a work supervisor who was of a different racial or ethnic background
than you? (% indicating “very comfortable or “somewhat comfortable™)

Affrican Asians Latinos Whites Other Multiracial Total
Americans
93 94 92 95 92 87 94

Students credit their school experiences as contributing to their ability to work with and
understand people from different-backgrounds. In spite of the city’s diversity, children can grow
up in communities that are far less diverse than the city as a whole, so school becomes a place
where these abilities can be developed. Among all students, nearly seventy percent indicate that
their school experiences have “helped a lot” or “helped somewhat” their ability to work with
members of other races and ethnic groups (Table 7). (Figure 2 includes the full breakdown of
responses for African American, Latino, and White students on this particular question.)

Table 7

Q26: How do you believe your school experiences will affect your ability to work with members of other races and
ethnic groups? (% indicating “helped somewhat” or “helped a lot™)

African Asians Latinos Whites Other Multiracial Total
Americans
73 88 78 82 78 77 79

Figure 2: How do you believe your school experiences will effect your
ability to work with members of other races and ethnic groups?

Percentagc

™ Helped a lot
| B1 Helped somewhat
1 Had no effect

L 1 1 Did not help
African Americans Latinos Whites { 01 Hurt my ability
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Students not only believe that they can work more effectively across social divisions but also that
they are better able to understand other groups. Eighty-four percent of both African Americans
and Whites said their school experiences had helped them better understand members from
different groups, students from other racial/ethnic groups responded similarly (Table 8). This
learning is not about optimistic statements from reading great documents or speeches but from
the actual interactions with people of diverse background in the school setting.

Table 8.

Q48: How do you believe your school experiences will affect your ability to understand members of other races and
ethnic groups? (% indicating “helped somewhat” or “helped a lot”)

African Asians Latinos Whites Other Multiracial Total
Americans
84 88 78 84 80 79 82

C. Goals, Opportunities, and Access to Higher Education

Providing access to college is a crucial goal for high schools today. Students who do not receive
post-secondary education have little chance for mobility in the job market and are likely to face a
life of low and uncertain incomes. Overwhelming majorities of U.S. students want to go to
college and a large majority of recent high school graduates actually enroll in college.® Being
qualified and prepared for a good college are central goals for students and their families. If one
indicator of successful desegregation is defined as equalizing opportunity among different
racial/ethnic groups, then raising aspirations of all students to similar levels is a first step. We
would hope that students, regardless of their racial or ethnic background, would have similar
higher education aspirations. In fact, a remarkably high proportion of every group of students
report an interest in attending a four-year college, including seventy-eight percent of Latinos,
eighty-nine percent of African Americans, and ninety-two percent of Whites (Table 9).

Table 9
Q41: How interested are you in going to a four-year college? (% _indicating interested or very interested)
African Asians Latinos Whites Other Multiracial | Total
Americans
89 87 78 92 94 90 90

Counselors and college admissions staff know, of course, that there is often a big difference
between saying that you want to go to college and actually getting ready for admissions. In the
category of advanced courses necessary for competitive college admissions, the Cambridge
results show more racial differences and suggest areas for future improvement. For instance,
there are important differences between racial groups on the level of interest in taking honors or
AP Mathematics or English courses. About half of African American and Latino students report
an interest in taking AP math or English. Thirty-five percent of Whites express interest in AP
math and 63 in AP English courses (Table 10).

8 Digest of Education Statistics 1997, National Center for Education Statistics, U.S. Department of Education,
Office of Educational Research and Improvement, (Table 184—College enrollment rates of high school graduates).
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Table 10

Q38: How interested are you in taking an honors or AP mathematics course?
(% indicating interested or very interested)

African Asians Latinos Whites Other Multiracial | Total
Americans
50 75 54 35 39 44 .| 44
Q39: How interested are you in taking an honors or AP English course? (% indicating interested or very interested)
African Asians Latinos Whites Other Multiracial | Total
Americans
52 80 57 63 57 49 58

~N

It is also very important to have early information about college admissions requirements in
order to adequately prepare for college. Cambridge Rindge and Latin High school is an
important urban school in Massachusetts and its students report receiving substantial information
about college. Latinos, Whites, and African Americans report receiving information about such
things as admissions tests, financial aid, and applications at roughly the same level. About 54 to
57 percent of all students report receiving “a lot “ or “some” information about college from their
teachers, with Asian students reporting more. About 65-70 percent of all students report
receiving “some” to “a lot” of information about college from their counselors, with Latino and
Multiracial students reporting this at a modestly lessér degree than do other students (Table 11).

Table 11

Q17: How much information about college admissions have your teachers given you? (such as SAT, ACT, financial
aid, college fairs, college applications) (% indicating “some” or “a lot™)

African Asians Latinos Whites Other Multiracial Total
Americans
54 69 57 56 .. 62 53 57

Q18: How much information about college admissions have 'your counselors given you? (such as SAT, ACT,
financial aid, college fairs, college applications) (% indicating “some” or “a lot”)

African Asians Latinos Whites Other Multiracial Total
Americans
75 69 65 75 i 71 64 72
D. Support

While more than three-fourths of all groups of students desire to attend a four-year college, it is
very important to know whether the students™ dreams are supported in their schools. The survey
shows very high levels of support from teachers for student aspirations. More than three-fourths
of African Americans, Latinos, Asians and Whites report such encouragement. On the question
shown in Table 12 Latinos and Whites report the highest level of support. In general, teachers
strongly encourage student aspirations.

Table 12

Q15: To what extent have your teachers encouraged you to attend college?
(% indicating “somewhat encouraged” or “strongly encouraged”).

African Asians Latinos A_Whites Other Multiracial Total
Americans
78 80 86 89 30 69 82




Even more important is the question of whether or not the school’s counselors encourage all
groups of students to take demanding classes, honors or AP level, which provide excellent
preparation for college. On this question, the results are far less optimistic. Students report far
less encouragement to take challenging courses from school counselors, but the numbers are
particularly low for African Americans, Latinos, and students from “other” racial or ethnic
backgrounds. This single survey question cannot, of course, tell us whether these responses
reflect discouragement by school counselors, failure to discuss the importance of advanced
classes, or other causes. Some of this difference obviously results from serious gaps in
achievement levels that exist when students enter the Cambridge schools and when they leave.
The school district is actively engaged in a national coalition working on these problems and it is -
very important to make certain that students of all racial and ethnic groups are encouraged to
take the excellent pre-collegiate courses the high school offers. This difference should be
examined much more closely by school and district personnel.

Some AP students spoke about the problem: “I like being in a diverse school very much but my
classes, especially the AP classes, lack diversity. The classes that are more diverse are
enjoyable, and the AP courses would be much better with a more diverse group of students.” In
other words, part of the potential intellectual excitement of the classes was lost. Another
commented: “ I think counselors should encourage black students to attend AP classes. Because
presently I’'m in an AP History class and I’'m the only one who is black. When we have
discussions about the black community I get offended and intimidated. I feel I can’t attend this
class any longer. And this year I left my AP English class because the teacher wasn’t willing to
help me and suggested that I take a regular English course.”

Table 13

Q20: To what extent have your counselors encouraged you to take Honors and/or AP classes?
(% indicating “somewhat encouraged” or “strongly encouraged”)

African Asians Latinos Whites " Other Multiracial Total
Americans
43 75 36 66 38 62 53

One very important issue for a student’s successful incorporation into the academic life of the
school is whether or not a student feels his or her teachers care about their academic success.
Many adults remember the powerful impact of a strong teacher who showed interest in their
work. The survey asks about students’ perceptions about whether or not their teachers care about
them, and their responses are fairly similar across all racial/ethnic groups, ranging from 65% to
81% positive. White and African American students are more likely to report that their teacher
“takes a special interest in them" than Asian or Latino students (Table 14, Figure 3). Since
Cambridge is a big high school,” the kind of school where lower achieving students often feel
lost, this measure of teacher interest in individual students is very promising.

Table 14
Q23: At least one of my teachers-takes-a special interest in me. (% indicating “somewhat agree” or “strongly agree™)
Affrican Asians Latinos Whites Other Multiracial | Total
Americans
79 75 73 81 65 77 77

® The total enrollment at Cambridge Rindge and Latin high school is nearly 2000 students, see “High School Student
Data Report, 2000-2001”, Office of Development and Assessment, Cambridge Public Schools.
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Figure 3: Atleast one of my teachers takes a special interest in me
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How does Cambridge compare to other districts?

Compared to several of the other districts we studied, the record of Cambridge teachers in the
area of teacher support looks very positive. Students report receiving more attention from their
teachers in almost all racial groups in comparison with students in several other districts (Table
12a). (Since the reports have not yet been released in the other cities, the names of the districts
are omitted here.)

Table 12a

Q23: At least one of my teachers takes a special interest in me. (% indicating “somewhat agree” or “strongly agree™)
District African Asians Latinos Whites Other Muitiracial | Total

Americans
Cambridge | 79 . 75 73 . 81. - T L65 M ] Fakegg e K 77"

City A 70 57 56 71 68 73 66
CityB 72 ) 65 65 68 67
City C 68 46 57 66 48 51

In addition, on factors that schools can affect, such as the schools impact on learning to work
with other groups and aspirations for college ( Table 12b and Table 12c), Cambridge students
respond more favorably .than those in all other cities in our study, for virtually all racial/ethnic
groups. These indicators are of particular importance, because they ask specifically about how
students’ school experiences affected these important skills.
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Table 12b

How do you believe your school experiences will affect your ability to work with members of other races and ethnic
groups? (% indicating “helped somewhat” or “helped a lot™)

District African Asijans Latinos Whites Other Multiracial | Total
Americans .
:Cambridge™ |- 73VERG|GRNRRLEN [k I8 R I8 S TT o P e 79
City A 72 78 54 71 70 70 71
City B 74 77 68 75 75
City C 71 73 73 71 73 70
Table 12¢

To what extent have your teachers encouraged you to attend college?
(% indicating “somewhat encouraged” or “strongly encouraged™)

District African Asians Latinos Whites Other Multiracial | Total
Americans
Cambridge | - 78 &7 |8 708051 e RN S8,
City A 72 77 72 68 72
City B 75 74 66 74
City C 69 71 76 64 ' 68
Conclusions

Students of all racial/ethnic backgrounds report similar views, almost identical, on some key
questions on the Diversity Assessment Questionnaire. The similarity among students' reported
attitudes and views suggests that the school is providing a broadly positive experience, which
generally speaking, leaves no group feeling poorly treated or with negative attitudes towards
relationships with other students. Cambridge students indicate a consistently high degree of
comfort living and working with students from other groups. First, they feel well prepared for
functioning as adults in a very diverse community. Second, students report their school
experiences have increased their level of understanding of points of view different from their
own and enhanced their understanding of the background of other groups. Third, students report
they feel prepared to work in job settings with people who are different from themselves, and
further report their school experiences will help them work with, and better understand people
from racial and ethnic groups different from their own. Finally, they report positive support and
encouragement from their teachers, both generally and specific to their higher education
aspirations. In a country experiencing high levels of segregation in housing and schools, and in a
world tormented by ethnic divisions, this is very positive news. The picture, however, shows
that racial equity has not been fully achieved and there are still certain kinds of unequal treatment
within the school that could be improved with appropriate school leadership and staff training. It
is through the commitment of the Cambridge leadership to continue to maximize the benefits of
diversity in the city’s schools that will serve as the groundwork for addressing remaining
concerns of racial/ethnic disparities in educational opportunities and in improving problems of
understanding among students from an increasingly diverse set of backgrounds.
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One of the limitations of studying Cambridge’s only high school is that we cannot compare it
with other more segregated or integrated schools within the city. We have conducted parallel
studies in six other communities across the U.S., however. Although we cannot release the data
from those other communities, which have not yet received similar reports, the level of positive
response among Cambridge seniors on most of the survey questions is the highest we have seen
among all of the students surveyed. In our studies across the nation we have also been able to
compare segregated and integrated schools and we do-see clear benefits in more integrated
schools along many of these outcomes.

We believe that the detailed survey data available to the school district should help in policy and
staff development strategies both to assist Cambridge staff in understanding how generally
positive the results are and for identifying areas for leadership and further training.

A Personal Note

Those of us who worked on this study are very happy to be able to report such positive findings about our neighbors
in this community, something that is far too rare in civil rights research. We greatly appreciate the cooperation of
the school district and the active interest by Cambridge’s leaders in this work and admire the commitment the school
committee recently expressed in adopting an innovative new plan to continue diversity in the city’s schools. As
citizens in this community, as well as researchers, we are excited by the prospect of future collaborations with the
Cambridge schools.

Gary Orfield, Co-Director, The Civil Rights Project
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Introduction

The Lynn public schools are quite racially and ethnically diverse and have been
integrated at the primary school level by the district’s voluntary desegregation plans
since 1988. This city, with a population of more than 81,000, has three high schools,
most of which have students who attended primary schools desegregated by the
district's plan. As the nation’s public schools are being forced by court decisions to
consider the future of integration in their communities, it is appropriate to ask students
who have experienced desegregated schooling about its impacts. Although neighboring
Boston has abandoned its desegregation efforts under pressure from.conservative
federal courts, the Lynn schools are attempting to preserve racial and ethnic diversity in
a time when policies based solely on race are under attack.

This memorandum addresses the impact of racial and ethnic diversity on the eleventh
grade student population in the Lynn School District. It provides information about
students’ thoughts and feelings about people of other racial and ethnic groups, as well as
about how students believe their schooling has been affected by the presence of a
diverse student body. It is part of a series of studies by The Civil Rights Project on what
students in diverse and more segregated schools learn both in specific content areas
and in preparation for adult life and work. Our findings are based on the Diversity
Assessment Questionnaire (DAQ), a survey instrument developed with the help of

. leading experts on school desegregation research across the country. We administered

RESEARCH
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the DAQ to all juniors attending Lynn'’s three high schools in the Spring of 2000 and received responses from 634
students (a response rate of roughly 78%). The survey includes 73 question items, which were created to test several

distinct dimensions of experiences and attitudes (four of these dimensions are highlighted in this report)!. Since.our
results on these grouped items were. quite consistent, we have compelling evidence that the data in this report
represents the actual experiences of the responding juniors, and that our findings are not simply byproducts of



question wording, instead we believe these responses reflect a broad and consistent pattern.

These data allow us to examine- in the aggregate —how school level desegregation can affect educational outcomes.
School level desegregation, of course, does not guarantee the presence of a curriculum that recognizes diversity, fair
treatment of all groups of students, or deep and positive interactions between different racial or ethnic groups—all
important factors that contribute to positive educational ouicomes associated with diversity. It does, however, create
a situation within which such interactions may occur, deperding on many factors within the school and among the
groups of students. Although we have not studied all the factors that can maximize the benefits of diversity, we have
examined a number of very important educational outcomes. In this memo we provide basic responses, by race, to a
number of questions from the survey2. Four distinct areas are explored, (1) future educational aspirations and goals;
(2) perceptions of support by the school; (3) student learning and peer interaction; and (4) citizenship and democratic
principles. These areas are all well established as important goals of education, and build essential skills that
students need in order to achieve academic and professional success, and to become responsible citizens.

Students responded to the survey anonymously and were assured that their teachers and school officials would not
see it, so there was no pressure to give answers officials might want to hear. The Civil Rights Project made the
survey available and prepared this study without cost to the Lynn public schools and this report is totally independent
of district control or direction. The DAQ results indicate many positive attitudes about diverse educational
experiences, in addition, these resuits also pointed to areas of possible future improvement.

[1] On any given survey question between0-7.0% of all students did not respond, these non-responses were not included in the calculations of these tables.

[2] The racialfethnic categories that we use are all self-identified, that is the students choose how they wish to describe themselves from an esiablished list.
Our categories are: African American. Asian, Latino, White, and Other
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THE IMPACT OF RACIAL AND ETHNIC DIVERSITY ON EDUCATIONAL OUTCOMES:
LYNN SCHOOL DISTRICT

The Lynn public schools are quite racially and ethnically diverse and have been integrated at the
primary school level by the district’s voluntary desegregation plans since 1988. This city, with a
population of more than 81,000, has three high schools, most of which have students who
attended primary schools desegregated by the district’s plan. As the nation’s public schools are
being forced by court decisions to consider the future of integration in their communities, it is
appropriate to ask students who have experienced desegregated schooling about its impacts.
Although neighboring Boston has abandoned its desegregation efforts under pressure from
conservative federal courts, the Lynn schools are attempting to preserve racial and ethnic
diversity in a time when policies based solely on race are under attack.

This memorandum addresses the impact of racial and ethnic diversity on the eleventh grade
student population in the Lynn School District. It provides information about students’ thoughts
and feelings about people of other racial and ethnic groups, as well as about how students believe
their schooling has been affected by the presence of a diverse student body. It is part of a series
of studies by The Civil Rights Project on what students in diverse and more segregated schools
learn both in specific content areas and in preparation for adult life and work. Our findings are
based on the Diversity Assessment Questionnaire (DAQ), a survey instrument developed with
the help of leading experts on school desegregation research across the country. We
administered the DAQ to all juniors attending Lynn’s three high schools in the Spring of 2000
and received responses from 634 students (a response rate of roughly 78%). The survey includes
73 question items, which were created to test several distinct dimensions of experiences and
attitudes (four of these dimensions are highlighted in this report).! Since our results on these
grouped items were quite consistent, we have compelling evidence that the data in this report
represents the actual experiences of the responding juniors, and that our findings are not simply
byproducts of question wording, instead we believe these responses reflect a broad and
consistent pattern.

These data allow us to examine— in the aggregate —how school level desegregation can affect
educational outcomes. School level desegregation, of course, does not guarantee the presence of
a curriculum that recognizes diversity, fair treatment of all groups of students, or deep and
positive interactions between different racial or ethnic groups—all important factors that
contribute to positive educational outcomes associated with diversity. It does, however, create a
situation within which such interactions may occur, depending on many factors within the school
and among the groups of students. Although we have not studied all the factors that can
maximize the benefits of diversity, we have examined a number of very important educational
outecomes. In this memo we provide basic responses, by race, to a number of questions from the
survey.? Four distinct areas are explored, (1) future educational aspirations and goals; (2)

! On any given survey question between 0-7.0% of all students did not respond, these NON-Tesponses were not
included in the calculations of these tables.

? The racial/ethnic categories that we use are all self-identified, that is the students choose how they wish to describe
themselves from an established list. Our categories are: African American, Asian, Latino, White, and Other.



perceptions of support by the school; (3) student learning and peer interaction; and (4)
citizenship and democratic principles. These areas are all well established as important goals of
education, and build essential skills that students need in order to achieve academic and
professional success, and to become responsible citizens.

Students responded to the survey anonymously and were assured that their teachers and school
officials would not see it, so there was no pressure to give answers officials might want to hear.
The Civil Rights Project made the survey available and prepared this study without cost to the
Lynn public schools and this report is totally independent of district control or direction. The
DAQ results indicate many positive attitudes about diverse educational experiences; in addition,
these results also pointed to areas of possible future improvement.

Preliminary results from the DAQ survey indicate positive educational impacts of diversity for
students in the district. Overall, a majority of students report a strong level of comfort with
members of racial and ethnic groups different than their own. Students also report high level of
educational aspirations across the board and there is strong evidence that perceived opportunities
to meet these aspirations are equalized across all racial/ethnic groups. The survey data also
suggests several areas for improvement. While minority students indicate that their school
experiences have increased their level of understanding of diverse points of view, and increased
their desire to interact with people of different backgrounds in the future, White students, overall,
do not. In addition, there is some work that needs to be done in facilitating the kind of learning
environments that promote rich understanding of different points of view.

As stated earlier, we received surveys from 78 percent of the entire Junior class. This high
response rate means that the responses should provide a good overall representation of the class.
The students responding to the survey identified themselves as 41.5 percent White, 11.2 percent
African American, 17.7 percent Latino, 0.7 percent Native American, 8.7 percent reported they
were “other”, and 3.6 percent declined to answer. Only 0.7 percent of the respondents identified
themselves as Native America. This group is so small that calculations involving Native.
American students were omitted from the analysis since the responses of just one student could
produce a big change in the percentages.

Table 1: Distribution of Student Respondents to the Survey by Race and Ethnicity

African Asian | Latino | White [ Native | Other | Missing | Total

American
Frequency 71 105 112 263 5 55 23 634
Percent 11.2 16.6 17.7 41.5 0.7 8.7 3.6 100

We also omitted those students who did not respond to individual items, this percentage ranged
from 0 to 7 percent of all respondents. Therefore the numbers on the table presented in this
report, are the percent of those people who 1) listed a race category, and 2) answered the
question. The highest non-response reported — including both race non-responses and question
non-responses — was 8 percent, the lowest 4 percent, therefore on any given question we list the
responses from 92 to 96 percent of the people who returned surveys.’

* This does not include those who “validly” skipped a question, such as “In your social studies class...” if they were
not in social studies that year.



Part 1: Educational Aspirations

Providing access to college is an important goal for most high schools. Students who do not
receive post-secondary education have little chance for mobility in the job market and are likely
to face a life of low and uncertain incomes. Overwhelming majorities of U.S. students want to
go to college and a large majority of recent high school graduates actually enroll in college.*
Being qualified and prepared for a good college are central goals for students and their families.
If one indicator of successful desegregation is defined as equalizing opportunity among different
racial/ethnic groups, then raising aspirations of all students to similar levels is a first step. We
would hope that students, regardless of their racial or ethnic background, would have similar
higher education aspirations. In fact, a remarkably high proportion of every group of students
report an interest in attending a four-year college, including 81 percent of Latinos, 82 percent of
African Americans, and 72 percent of Whites (Table 2).

Table 2.

How interested are you in going to a 4-year college?

(% indicating “interested” or “very interested”)

African American Asian Latino White Total
82 78 81 72 76

Counselors and college admissions staff know, of course, that there is often a big difference
between saying that you want to go to college and actually getting ready for admissions. In the -
category of advanced courses necessary for competitive college admissions, the Lynn results
show more racial differences and suggest areas for future improvement. For instance, there are
important differences between racial groups on the level of interest in taking honors or AP
mathematics or English courses. These differences indicate that perceived opportunity may not
yet have been totally. equalized. For example, Latino and Asian students report being interested
in taking a Honors/AP English course to a greater degree than do African American or White
students (Table 3a). These trends are similar when students are asked about Honors/AP math
courses (Table 3b).

Table 3a. ,

How interested are you in taking an honors or AP English course?

(% indicating “interested” or “very interested”)

African American Asian Latino White Total
34 45 58 36 42

Table 3b.
How interested are you in taking an honors or AP math course?
(% indicating.“interested” or “very.interested”) - -
African American Asian Latino White Total
28 50 56 25 37

4 Digest of Education Statistics 1997, National Center for Education Statistics, U.S. Department of Education,
Office of Educational Research and improvement, (Table 184—College enrollment rates of high school graduates).



Despite the fact that disparities exist in advance course taking interest, students’ perceptions of
institutional support for taking such courses are similar across racial/ethnic groups. This
encouragement is a vital component of any attempt to equalize the opportunity for educational
attainment across different groups, since policy can have little control over what students will do,
but can have significant control over how the school applies it’s mission to all students. As such,
it is important that students in Lynn high school report encouragement from teachers and
counselors at roughly the same degree across all racial groups, particularly on the question of
taking demanding classes (honors or AP level), which provide excellent preparation for college,
and have, in the past, been less easily reached by minority students.

In fact, African American students report the most encouragement (55%) while White and Latino
students report the least amounts of encouragement to take Honors and AP classes (47%) and
(46%) respectively (Table 4). Yet, overall, students’ perception of encouragement by teachers
and other school officials to take Honors or AP classes are quite similar across all racial/ethnic
groups.

Table 4.

How strongly have your teachers, counselors, or other adults in this school

encouraged you to take honors and/or AP classes?

(% indicating “somewhat strongly” or “very strongly”)

African American Asian Latino White Total
55 50 46 .47 48

Part 2: Institutional Support
The previous results point out the importance of the school’s role in supporting important
outcomes like high educational aspirations. In this section we will more explicitly examine the
role of the institution in guiding students towards important academic and democratic outcomes.
We are defining institutional support for diversity as schools providing students with the
conditions and skills necessary for diverse groups to live, work, and function together in
workplace and civic environments. These may include:

e Encouraging students of all races/ethnic groups to take advanced classes or attend college

e Providing information to help students pursue higher education

e Providing students will the skills to be comfortable living, working, and interacting with

members of different racial/ethnic groups

e Providing an environment where all students feel supported and fairly treated
This type of institutional support is critically important for two key reasons. .First, equal levels of
institutional support for educational aspirations between racial groups ensures that all students
have the same opportunities to strive to reach a high level of academic-achievement and
ultimately enter higher education. If schools do not provide this level of support then any of the
benefits that accrue from diversity cannot occur, and ultimately the school would be participating
in creating inequitable educational conditions based on race. Second, if students do no have the



skills to interact across racial groups then the work of democratic institutions, or businesses that
serve diverse communities cannot be realized. Therefore, schools that support and achieve
equitable levels of support and comfort between racial groups are reaching the goals for which
they may be held accountable—the goals of providing the skills and experiences necessary for
democratic discourse.

Academic Support

Do students in Lynn report adequate access to information about college? More importantly,
where there is such racial uniformity in interest to pursue college, is the access to information
equally uniform for all racial and ethnic groups? The answer appears to be yes. Students from
all racial/ethnic groups report encouragement to attend college, with African American and
Latino students reporting such encouragement at higher rates than Whites and Asians (Table 5).

Table 5.
How strongly have teachers, counselors, or other adults in this school encouraged
you to attend college?
(% indicating “somewhat encouraged” or “strongly encouraged”)
African American Asian Latino White Total
80 77 84 76 78

However, there are important differences in students’ perceptions of how much information they .
receive about college. Latino students report receiving information abouit college admissions
from their teachers or counselors to a larger degree than do their Asian, African American, and
White counterparts. Seventy-five percent of Latino students report receiving “some” or “a lot”
of information from teachers and counselors compared to 62, 69, 56 percent for African
American, Asian, and White students respectively. It is important to note that White students
report receiving college information to a much lesser degree than do students from all other
racial/ethnic groups.

Table 6.
How much information about college admissions have your teachers, counselors, or
other adults in the school given you? (Such as SAT, ACT, financial aid, college fairs,
college applications)
(% indicating “some” or “a lot” of information)
- African American Asian Latino White Total
62 - 69 75 56 63

Although we can not draw specific conclusions from the apparent “information gap” between
White students and their African America, Asian, and Latino counterparts, it is possible that this
may be due to an assumption on the part of the school faculty, that White students will find the
information from other sources, and are thus, less in need of specific types of institutional
supports.



Supporting Interaction between different Racial/Ethnic groups

One basic theory concerning the educational impact of diversity is that interaction with peers
from diverse racial backgrounds—both in the classroom and informally—has major educational
importance, particularly when the interaction is done in positive ways. By exposing students to
multiple perspectives, students learn to think more critically and to understand more complex
issues. This is a basic finding, for example, in recent longitudinal studies of students at the
University of Michigan.” This was, for instance, the basic educational justification for
affirmative action upheld by the Supreme Court as a compelling educational interest in the 1978
Bakke decision, which has governed affirmative action in higher education ever since.’

Moreover, the ability to live, work, and interact with people of different ethnic and racial groups
is an essential workforce and life skill as the rapid demographic changes show a diverse nation
becoming ever more diverse. Without these skills—the ability to work with supervisors, or to
think complexly about controversial racial or political issues—the democratic and economic life
of the country would be severely compromised. Thus, given the importance of these skills, the
results from Lynn are very encouraging. Students from all racial and ethnic backgrounds report
being “comfortable” or “very comfortable” working for a supervisor who was of a different
racial or ethnic background than their own, and at extremely high levels with 87 to 94 percent of
all racial groups stating that they feel “somewhat” or “very prepared” to work with people of
different racial or ethnic backgrounds (Table 7).

Table 7.

How comfortable would you be with a work supervisor who was of a different racial

or ethnic background than you are?

(%indicating “comfortable or “very comfortable™)

African American Asian Latino White Total .
94 95 92 87 91

In addition, students across all racial groups also feel prepared to work in job settings where
people are of a different racial or ethnic background than their own (Table 8).

Table 8.
After high school how prepared do you feel to work in a job setting where people are
of a different racial or ethnic background than you are?
(% indicating “somewhat prepared” or “very prepared”
African American Asian Latino White Total
89 91 91 88 89

> See Patricia Gurin, “The Compelling Need for Diversity in Higher Education,” expert testimony in Gratz et al. v.
Bollinger et al. (No. 97-75231 E.D. Mich,, filed 1997) and Grutter et al. v. Bollinger et al. (No. 97-75928 E.D.
Mich,, filed 1997), 1999.

® For a discussion of the current status of research on this question see Diversity Challenged, ed. Gary Orfield.,
Cambridge: Harvard Educational Publishing Group, 2001. '



These encouraging numbers extend to comfort levels discussing racial or political issues, which
is essential to the work of a functioning democracy. These numbers show slightly larger
differences between racial/ethnic groups than the previous numbers, but are still at extremely
high levels with no less than 87 percent of students feeling comfortable or very comfortable
discussing issues related to race (Table 9), and no less than 78 percent of students feeling
comfortable debating social or political issues (Table 10).

Table 9.
How comfortable are you discussing controversial issues related to race?

(% indicating “comfortable” or “very comfortable™)
African American Asian Latino White Total
85 86 91 87 87
Table 10.

How comfortable are you debating current social and political issues?

(% indicating “comfortable” or “very comfortable™)

African American Asian Latino White Total
86 - 85 78 80 81

Creating an Equitable Learning Environment

Another important aspect of institutional support are the perceptions by students that the school -
is creating an environment where everyone is treated fairly regardless of their race or ethnicity.
One indication of how well the school is performing on that task is student opinions across racial
groups. Thus if, on average, students across different racial/ethnic groups report that the school
is doing a good or poor job on an issue, then there is little evidence of racial bias on the part of
the schools. In general, we might like to see high levels of perceptions of fairness or support, but
if instead we are looking for fairness across racial groups, we will settle for equal levels.

Despite the relatively low levels of perception of teacher interest in students, there is no
indication of disparities among students of different racial/ethnic groups. Roughly 40 percent of
all students report that at least one of their teachers takes a special interest in them, although
Asians are slightly lower at 36 percent and African Americans are considerably higher at 48
percent (Table 11).

Table 11.

Do you believe that at least one of your teachers takes a special interest in you?

(% indicating “most of the time” or “all of the time”)

African American Asian Latino White Total
48 36 46 41 42




Again, despite low levels of perception of teachers’ fair administering of punishment, there is no
indication of disparities among students of different racial/ethnic groups (Table 12). In addition,
it is unclear whether ANY school would receive high levels of support on this measure,
regardless of the location, or context.

Table 12.

Do you think that your teachers administer punishment fairly?

(% indicating “most of the time” or “all of the time™)

African American Asian Latino White Total
23 28 28 22 24

These measures of equitable environments are encouraging insofar as they show little evidence
of differential treatment by race or ethnicity, however, they point to-important areas where the
Lynn public schools could focus improvement efforts, either through professional development,
or simply awareness of these low levels. These questions point to vital areas for improvement
because a consistent finding in the research on resilience suggests that one supportive -
relationship with an adult in a child’s life can increase their chances of being successful in
overcoming obstacles.” In addition, adolescence is also a key period in moral developmental
issues of fairness become more prominent.® Thus, the responses to these questions should be
taken seriously by the district, and improvement in the levels of these responses could improve
the overall experience of school in Lynn for all students.

Part 3: Student Choices and Attitudes

Even the most supportive districts cannot force students to actually be interested in or to choose
to live and work with students of other racial groups, nor should they. But one could expect that
greater exposure to, and comfort with students of different racial and ethnic groups would lead to
a greater desire to live and work in diverse settings. In Lynn, this would appear to be true for
minority students with 64 percent of Latino, 69 percent of Asian and 70 percent of African
American students indicating that they are “interested” or “very interested” in living in a racially
diverse neighborhood as an adult. However, White students seem to be much less interested
than minority students in living in diverse areas with only 37 percent indicating being
“interested” or “very interested” to do so (Table 13).

Table 13.

How interested are you in living in a racially/ethnically diverse neighborhood when
you are an adult? (% indicating “interested” or “very interested”)

African American Asian Latino White Total

70 69 64 37 33

7 See Michial Rutter (1987). “Psychosocial resilience and protective mechanisms”, American Journal of
Orthopsychiatry, 57(3), pp. 316-331.

¥ See Gilligan, C., Ward, J., Taylor J. M., and Bardige, B. (Eds.)(1989). Mapping the Moral Domain: A Contribution
of Women's Thinking to Psychological Theory and Education. , Harvard University Press, Cambridge and Galotti,
K. M., Kozberg, S. F. and Farmer, M. C. (1991). Gender and developmental differences in adolescents' conceptions
of moral reasoning. Journal of Youth and Adolescence. 20(1)




This trend seems to continue when students were asked how interested they were in working in a
diverse workplace when they were adults with about 70 percent of minority students indicating
they were “interested” or “very interested” and a low 42 percent of White students indicating
similar sentiments (Table 14).

Table 14.

How interested are you in working in a racially/ethnically diverse setting when you are
an adult? ? (% indicating “interested” or “very interested”)

African American Asian Latino White . Total

70 70 68 42 56

In addition, when students were asked whether classroom or extracurricular activities offered in
their high schools increased their desire to live in racially or ethnically diverse settings, student
responses were again mixed, with African American, Asian, and Latino students reporting
uniformly high numbers (62, 65 and 74 percent), and White students reporting only 36 percent,
nearly half that of the other racial groups (Table 15).

Table 15.
Have classroom or extracurricular activities offered through your high school
increased your interest in living in a racially/ethnically diverse setting when you are
an adult? (% indicating “somewhat increased” or “greatly increased”)
African American Asian Latino White Total

62 65 74 36 53

Finally, when student’s were asked whether school experiences had helped them work more
effectively and to get along better with members of other races and ethnic groups? Student
responses were again mixed, but much closer among African American, Asian, and Latino
students, which report uniformly high numbers (76, 82 and 85 percent), and White students
reporting 69 percent (Table 16).

Table 16.
Do you believe your school experiences have helped you, or will help you in the
future, to work more effectively and to get along better with members of other races
and ethnic groups? (% indicating “somewhat increased” or “greatly increased”)
African American Asian Latino White Total

76 82 85 69 76

These results suggest a number of different interpretations. First, one could conclude that White
students simply don’t wantto live and work-with people of other racial and ethnic backgrounds.
Which is a possible interpretation, however, it must be noted that very few students of all racial
and ethnic groups stated that they were NOT interested in living and working with members of
different racial/ethnic groups. These results imply that non-White respondents were simply more
interested.
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Alternately we can 160k at the dominant housing patterns in Lynn for an explanation. In Lynn,
housing patterns are quite segregated along racial and socioeconomic lines. Therefore, poor and
minority students tend to live together, thus many of the raciaily diverse neighborhoods in Lynn
are the poor neighborhoods.” Therefore, it is possible that White students in this survey associate
diverse neighborhoods with poor neighborhoods, and their reluctance to live in a “racially/
ethnically diverse neighborhood” reflects an aversion not to diversity, but to poverty.

Regardless of the actual reasons why White students have lower scores on these questions, what
is clear is that schooling has increased students’ desire to live and work with members of
different racial and ethnic groups, for 36 percent of the White students surveyed and twice that
percentage for the other racial/ethnic groups. In addition, relatively low numbers of all students
(African American 5.7%, Asian 2.7%, Latino 0.0%, White 12.6%) responded that their school
experiences “decreased” their interest in living and working with people of different racial or
ethnic groups, and (African American 2.8%, Asian 1.0%, Latino 1.0%, White 7.6%) responded
than their school experiences “Hurt” their ability work more effectively and to get along better
with members of other races and ethnic groups. So, by and large, schooling experiences have
been a positive factor for all students, but a more positive factor for minority students, when
compared to White students. .

- Conclusion

Several important conclusions can be made based on these results. First, based on students’
reported levels of educational aspirations, we see that all students—regardless of their .
racial/ethnic background—have high educational aspirations, and that they perceive the levels of
encouragement by the school for promoting these aspirations fairly similarly. Second, students
across the board are reporting that they are comfortable and prepared to work with members of
racial/ethnic groups different from their own: Third, students’ sense of the fairness of their
learning environment is also similar across all groups, with students from each racial and ethnic
group reporting, at similar percentage levels, favorably to questions regarding the perception of
teacher interest in students and to the fairness in.administration of punishment.

From these data the Lynn school district appears to be doing a good job fostering supportive
working environments for students of all racial and ethnic groups. In doing so, they are creating
the conditions necessary for democratic interactions to occur in diverse environments. This
support appears to be working especially well for the minority students in Lynn who show very
high levels of desire to live and work in diverse environments, and confidence in their skills to
do so. However, many White students report lower levels of interest in living and working with
people of different racial and ethnic groups, while at the same time reporting the competency to
do so if they chose. These data show that the schools are doing their jobs by teaching the skills
necessary to live and work in diverse environments, but that merely possessing these skills does
not mean that students will seek to use them.

*Nancy McArdle, personal communication, February, 2002.
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Cambridge public schools are extremely diverse and have been significantly integrated for many
years. This city with a population of more than 100,000 has only a single high school, so the
entire diversity of the city is present in this one school. As the nation’s public school districts are
being forced by court decisions to consider the future of integration in their communities, it is
appropriate to ask students who have experienced desegregated schooling about its impacts.
Although neighboring Boston has abandoned its desegregation efforts under pressure from
conservative federal courts, the Cambridge School Committee decided in early 2002 to embrace
a new strategy emphasizing socio-economic desegregation in an attempt to preserve racial and
ethnic diversity in a time when policies based solely on race may be prohibited or strictly

limited.

This is a study of Cambridge high school’s twelfth grade students’ experiences with racial and
ethnic diversity. It is part of a series of studies by The Civil Rights Project across the country on
what students in diverse and more segregated schools learn both in specific content areas and in
preparation for adult life and work. Our findings are based on the Diversity Assessment
Questionnaire (DAQ), a survey instrument developed with the help of leading experts on school
desegregation research across the country. We administered the DAQ to 379 seniors in

. Cambridge last school year.! We have previously released results from metropolitan Louisville
and will be issuing reports on districts across the country in the coming months.

Students responded to the survey anonymously and were assured that their teachers and school
officials would not see it, so there was no pressure to give answers officials might want to hear.
The Civil Rights Project made the survey available and prepared this study without cost to the
Cambridge public and this report is totally independent of district control or direction. We
commend the Cambridge school leaders for permitting an independent examination of important
and very sensitive issues. The DAQ results indicate many positive attitudes about diverse
educational experiences; in addition, these results also pointed to areas of possible future
improvement.

The survey was administered to all high school seniors in Cambridge. It was administered
during school and all seniors were required to complete it, so we have data that reflects the entire
population of students finishing secondary education in the city. The survey includes 70 distinct
items, which were created to test several distinct dimensions of experiences and attitudes (four of
these dimensions are highlighted in this report).2 Since our results on these grouped items were
quite consistent, we have strong evidence that the data in this report represents the actual
experiences of the responding seniors and that our findings are not simply byproducts of question
wording. These responses reflect a broad and consistent pattern of responses.

! For the purpose of this memo we disaggregate the question responses by race. For this reason students who did not
provide an answer to the racial/ethnic identification question (approximately 50 students) were omitted from the
tables.

% On any given survey question between 11-13% of all students did not respond, these non-responses were not
included in the calculations of these tables.



School level desegregation, of course, does not guarantee the presence of a curriculum that
recognizes diversity, fair treatment of all groups of students, or deep and positive interactions
between different racial or ethnic groups—all important factors that contribute to positive
educational outcomes associated with diversity. It does, however, create a situation within which
such interactions may occur, depending on many factors within the school and among the groups
of students. Although we have not studied all the factors that can maximize the benefits of
diversity, we have examined a number of very important educational outcomes. In this memo
we provide basic responses, by race, to a number of questions from the survey.”> Four distinct
areas are explored, (1) student learning and peer interaction; (2) citizenship and democratic
principles; (3) future educational aspirations and goals; and (4) perceptions of support by the
school. These areas are all well established as important goals of education, and build essential
skills that students need in order to achieve academic and professional success, and to become
responsible citizens. The district and the state government have already published extensive test
score data on the high school.

Obviously since Cambridge has only one large high school for the entire city we cannot compare
desegregated and segregated high schools within this district. Our studies of six other school
districts do show important differences in attitudes as a function of schools’ racial composition.
This study should be understood as providing information about the educational experiences of
the city’s students in an interracial school and their convictions about the way those experiences
have contributed to their education.

Results from the survey suggest positive educational impacts of diversity for students in the
district. Overall, substantial majorities of students report a strong level of comfort with members
of other racial and ethnic groups. Most importaritly, students indicate that their school
experiences have increased their level of understanding of diverse points of view, and enhanced
their desire to interact with people of different backgrounds in the future. Students report that
they have been strongly affected by their school experiences. Given that Cambridge is an area of
great ethnic and racial diversity and that the population growth of metro Boston is now beirig
driven by non-white immigration, these are important issues both for the future work experiences
of students and for community life. The survey results also indicate some dimensions on which
an otherwise strongly positive record might be improved.

We received surveys from 78% of the entire senior class. This excellent response rate means
that the responses provide a good representation of the class. The students responding to the
survey identified themselves as 31% White, 18% African American, 10% Latino, 14% reported
they were “other”, and 10% said they were multiracial. Only 4% of the respondents identified
themselves as Asian. This group is so small that calculations involving Asian students should be
treated with caution since the responses of a handful of students can produce a big change in the
percentages. .

* The racial/ethnic categories that we use are all self-identified, that is the students choose how they wish to describe
themselves from an established list. Our categories are: African American, Asian, Latino, White, Multi-racial, and
Other. The survey specifies that students can indicate two categories. We created the Multi-racial category by
collapsing all students who identified themselves as more than one race into the multi-racial category.
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Table 1: Distribution of Student Respondents to the Survey by Race and Ethnicity

African Asians Latinos Whites Other Multiracial Unidentified Total
Americans
Frequency 69 16 37 116 51 39 51 379
Percent 18 4 10 30 14 10 14 100

A. Student Learning and Peer Interaction

One basic theory concerning the educational impact of diversity is that interaction with peers
from diverse racial backgrounds—both in the classroom and informally—has major educational
importance, particularly when the interaction is done in positive ways. By exposing students to
multiple perspectives, students learn to think more critically and to understand more complex
issues. This is a basic finding, for example, in recent longitudinal studies of students at the
University of Michigan.* This was, for instance, the basic educational justification for Harvard
University’s affirmative action plan and was upheld by the Supreme Court as a compelling
educational interest in the 1978 Bakke decision which has governed affirmative action in higher
education ever since.’

Our survey asked Cambridge students about the way they experienced diversity in the
curriculum, in classroom discussions and in working with peers from different types of
backgrounds. Overall, students report that racial issues are explored fairly frequently during
classroom discussions in social studies or history classes. Eighty-seven percent of White
students report that they experience frequent discussions about race in social studies or history
classes and seventy percent of African American students report similar levels of exposure to .
discussions about race (Table 2). This is a sign that the teachers are taking advantage of an
important learning opportunity in a multiracial school. In a substantially interracial school like
Cambridge Rindge and Latin there are opportunities to interact with many members of other
racial groups and to understand not only difference in general experiences and perceptions by
race but also the diversity within each of these groups.

Table 2

Q8: During classroom discussions in your social studies or history class how often are racial issues discussed and
explored? (% indicating 1 to 3 times a month)

African Asians Latinos Whites Other Multiracial Total
Americans
70 85 80 87 74 92 81

Around forty percent of students across all racial and ethnic groups report that exposure in the
curriculum to different cultures and experiences of different racial and ethnic groups has helped
them understand points of view different from their own, while a third of Latino students agreed
(Table 3). In fact, only six percent of all students report that such discussions did not change
their understanding of different points of view at all. The educational experience made a
significant difference for many students and added something for almost all students.

* See Patricia Gurin, “The Compelling Need for Diversity in Higher Education,” expert testimony in Gratz et al. v.
Bollinger et al. (No. 97-75231 E.D. Mich,, filed 1997) and Grutter et al. v. Bollinger et al. (No. 97-75928 E.D.
Mich., filed 1997), 1999. .

* For a discussion of the current status of research on this question see Diversity Challenged, ed. Gary Orfield.,
Cambridge: Harvard Educational Publishing Group, 2001.
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Table 3

Q9: To what extent do you believe that these discussions have changed your understanding of different points of
view? (% indicating “quite a bit” or “a lot”)

African Asians Latinos Whites Other Multiracial | Total
Americans
38 43 32 40 38 50 140

Given its location, right across the Charles River from a city that experienced massive race
relations problems over school integration, and situated within a society with high residential
segregation and increasing level of school segregation, Cambridge students of all racial and
ethnic backgrounds report a surprisingly high degree of comfort working with people different
from themselves in the classroom. In fact, 90 to 99% of all racial groups reported that they were
“comfortable” or “very comfortable” working with students from other groups (Table 4). Ina
community where there is no majority group among the school age population and there is
extraordinary diversity and immigration from all over the world, this ability will be an important
asset for adult life and community success.

Table 4

Q29: How comfortable are you working with students from different racial and ethnic backgrounds on group
projects in your classes? (% indicating “comfortable” or “very comfortable™)

African Asians Latinos Whites Other Multiracial | Total
Americans
90 94 92 99 96 95 95

Some of the good results we see among Cambridge students have been achieved without strong
faculty support. Aside from the small Asian group, fewer than 50 percent of students from the -
remaining racial and ethnic groups report a high degree of encouragement by teachers to work
with students of different racial and ethnic backgrounds (Table 5). (Figure 1 includes the full
breakdown of responses for African American, Latino, and White students on this particular
question.) Extensive research by both Elizabeth Cohen at Stanford University and Robert Slavin
at Johns Hopkins University argues that positive interactions in collaborative academic projects
are very important to realizing the potential gains of desegregation.® This is clearly an area that
could be reinforced with staff development work. There are well developed and tested programs,
such as Student Team Learning,” which have good techniques for creating successful inter-group
learning opportunities. Such learning opportunities are necessary for promoting the type of rich
discussions that lead to improved attitudes among peers of different backgrounds. In discussions
with school system leaders we were impressed by their interest in strengthening staff
development to produce even stronger restlts.

Table 5

Q24: My teachers encourage me to work with students of other racial/ethnic backgrounds.

(% indicating somewhat or strongly agree)
Affrican Asians Latinos Whites Other Multiracial | Total
Americans
37 50 43 38 50 32 40

6 See, for example: Cohen, Elizabeth G. and Lotan, Rachel A. "Producing Equal-Status Interaction in the
Heterogeneous Classroom,” American Educational Research Journal. v32 nl p99-120 Spring 1995; or Cohen,
Elizabeth G. "Making Cooperative Learning Equitable,” Educational Leadership. v56 nl p18-21 Sep 1998.

7 See, for example: Slavin, Robert, et al. "Putting Research to Work: Cooperative Learning," Instructor, v102 n2
p46-47 Sep 1992.




Figure 1: My teachers encourage me to work with students of other
racial/ethnic backgrounds.
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B. Democracy and Citizenship

From the time of Thomas Jefferson, American education advocates and leaders have often seen
the schools as essential to the operation of a democracy, preparing people to understand their
country and its institutions and to participate effectively in democratic life. With the vast
migrations that began in the 19" century, schools were seen as central to shaping a nation of
millions of people from diverse cultures and languages. In the civil rights movement of the
1960s, the schools became a central focus in the struggle to open the doors of opportunity to
African Americans. Now, as the country becomes more multiracial every year, the schools face
the challenge of a level of multiracial diversity never before seen in American society. The
extremely strong focus on evaluating schools only in terms of standardized test scores in two or
three subject areas may have distracted attention from a function of schools that is vital to the
future of American society and American democracy. As the only institution that reaches the
great majority of young people (nearly nine-tenths-of U.S. children attend public schools), this
function is of great importance for the future of U.S. society. Given public schooling’s unique
role in the United States, it is important to inderstand how they are helping or hindering the
preparation of students to live and work among people different from themselves.



We asked the students to write about their personal views on the questions of what they “Jearned
or gained from attending school with people who are of a racial or ethnic group different from
your own?” One student who transferred into public school wrote: “I came from an all white
private school. CRLS has conquered many fears that I had about people from different racial

and ethnic groups. I feel very thankful.” Diversity was very stimulating for another: “I have

seen high school the preppy way (Milton Academy) where most people are white and wealthy.
Now, at Cambridge, I have been exposed to more cultures and greater diversity than I ever could
have imagined. I value my experience in public school much more because of this.”

An immigrant student commented: "I have learned English, different cultures, how to
communicate in English, made friends, from different countries. I have learned a lot about
America. Cambridge public school changed my life a lot.”

Yet another student noted how diversity in the high school not only helped their understanding of
others but also to think about one’s own background? “I have not only grown very comfortable
with people from different racial or ethnic groups, but I have come to be excited and interested
by such difference. I have learned to respect others while still staying true to my own heritage
and beliefs.” For another student, the experience made him aware of the need to continue to
work on race relations: “I have learned that teachers and administrators have to deal with the
hard issues and discussions that come with talking about diversity. I have learned that while we
have had integrated schools for over 50 years, that people’s minds are still segregated. And I
have learned the importance of trying to overcome this and meet people unlike myself.” Another
noted that CRLS had a big impact on his thinking about the future.

“I think that I have learned a lot about how to deal with people who are
different, respect them and be interested in their culture and heritage and
learn from them. Living and working with people from different race and
ethnic group has become ordinary to me — it is not a big deal, and I think
this will help me look beyond our differences and work and learn with
them, throughout my life. It has taught me a way to see the world and its
problems and perhaps how we can work together to fix them.”

In a city with the diversity of Cambridge this need is already obvious. Do students develop a
consciousness around the importance of interacting with people of different backgrounds, and
does this have an.impact on their future goals? In this report we examined whether students in
Cambridge felt prepared to work and live in the diverse settings in which they currently and will
increasingly find themselves. We asked students how their experience in school has contributed
to their overall attitudes about working in a multi-racial setting. The findings are
overwhelmingly positive in this area, suggesting that Cambridge high school is helpingto
produce young adults who are ready to operate in diverse communities. This skill is critical to
living in this society, particularly as many future economic opportunities will involve contact
with people who are from different cultures and may hold different worldviews. Nearly all
students (over 90 percent) say that they are prepared to live and work among people of diverse
racial and ethnic backgrounds (Table 6a). An overwhelming majority of all students report being
comfortable working with a supervisor of a racial and ethnic background different than their own
(Table 6b).



Table 6a

Q25: After high school, how prepared do you feel to work in a job setting where people are of a different racial or
ethnic background than you are? (% indicating “somewhat” or “very” prepared)

Affican Asians Latinos Whites Other Multiracial | Total
Americans
94 100 89 94 90 95 93
Table 6b

Q27: How comfortable would you be with a work supervisor who was of a different racial or ethnic background

than you? (% indicating “very comfortable or “somewhat comfortable™)

African Asiars Latinos Whites Other Multiracial Total
Americans
93 94 92 95 92 87 94

Students credit their school experiences as contributing to their ability to work with and
understand people from different backgrounds. In spite of the city’s diversity, children can grow
up in communities that are far less diverse than the city as a whole, so school becomes a place
where these abilities can be developed. Among all students, nearly seventy percent indicate that
their school experiences have “helped a lot” or “helped somewhat” their ability to work with
members of other races and ethnic groups (Table 7). (Figure 2 includes the full breakdown of
responses for African American, Latino, and White students on this particular question.)

Table 7

Q26: How do you believe your school experiences will affect your ability to work with members of other races and
ethnic groups? (% indicating “helped somewhat” or “helped a lot”) -

African Asians Latinos Whites Other Multiracial Total
Americans
73 88 78 82 78 77 79

Percentagt

Figure 2: How do you believe your school experiences will effect your
ability to work with members of other races and ethnic groups?
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Students not only believe that they can work more effectively across social divisions but also that
they are better able to understand other groups. Eighty-four percent of both African Americans
and Whites said their school experiences had helped them better understand members from
different groups, students from other racial/ethnic groups responded similarly (Table 8). This
learning is not about optimistic statements from reading great documents or speeches but from
the actual interactions with people of diverse background in the school setting.

Table 8.

Q48: How do you believe your school experiences will affect your ability to understand members of other races and

ethnic groups? (% indicating “helped somewhat” or “helped a lot”)

African Asians Latinos Whites Other Multiracial | Total
Americans
84 88 78 84 80 79 82

C. Goals, Opportunities, and Access to Higher Education

Providing access to college is a crucial goal for high schools today. Students who do not receive
post-secondary education have little chance for mobility in the job market and are likely to face a
life of low and uncertain incomes. Overwhelming majorities of U.S. students want to go to
college and a large majority of recent high school graduates actually enroll in college.® Being
qualified and prepared for a good college are central goals for students and their families. If one
indicator of successful desegregation is defined as equalizing opportunity among different
racial/ethnic groups, then raising aspirations of all students to similar levels is a first step. We
would hope that students, regardless of their racial or ethnic background, would have similar
higher education aspirations. In fact, a remarkably high proportion of every group of students
report an interest in attending a four-year college, including seventy-eight percent of Latinos,
eighty-nine percent of African Americans, and ninety-two percent of Whites (Table 9).

Table 9
Q41: How interested are you in going to a four-year college? (% _indicating interested or very interested)
African Asians Latinos Whites Other Multiracial | Total
Americans
89 87 78 92 94 90 90

Counselors and college admissions staff know, of course, that there is often a big difference
between saying that you want to go to college and actually getting ready for admissions. In the
category of advanced courses necessary for competitive college admissions, the Cambridge
results show more racial differences and suggest areas for future improvement. For instance,
there are important differences between racial groups on the level of interest in taking honors or
AP Mathematics or English courses. About half of African American and Latino students report
an interest in taking AP math or English. Thirty-five percent of Whites express interest in AP
math and 63 in AP English courses (Table 10):

8 Digest of Education Statistics 1997, National Center for Education Statistics, U.S. Department of Education,
Office of Educationa] Research and Improvement, (Table 184—College enrollment rates of high school graduates).
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Table 10

Q38: How interested are you in taking an honors or AP mathematics course?
(% indicating interested or very interested)

African Asians Latinos Whites Other Multiracial | Total
Americans
50 75 54 35 39 44 44
Q39: How interested are you in taking an honors or AP English course? (% indicating interested or very interested)
African Asians Latinos Whites Other Multiracial | Total
Americans
52 . 80 57 63 57 49 58

It is also very important to have early information about college admissions requirements in
order to adequately prepare for college. Cambridge Rindge and Latin High school is an
important urban school in Massachusetts and its students report receiving substantial information
about college. Latinos, Whites, and African Americans report receiving information about such
things as admissions tests, financial aid, and applications at roughly the same level. About 54 to
57 percent of all students report receiving “a lot “ or “some” information about college from their
teachers, with Asian students reporting more. About 65-70 percent of all students report
receiving “some™ to “a lot” of information about college from their counselors, with Latino and
Multiracial students reporting this at a modestly lesser degree than do other students (Table 11).

Table 11

Q17: How much information about college aﬁmissions have your teachers given you? (such as SAT, ACT, financial
aid, college fairs, college applications) (% indicating “some” or “a lot”)

African Asians Latinos Whites Other Multiracial Total
Americans
54 69 57 56 62 53 57

Q18: How much information about college admissions have ‘y(4)ur counselors given you? (such as SAT, ACT,
financial aid, college fairs, college applications) (% indicating “some” or “a lot”)

African Asians Latinos Whites Other Multiracial Total
Americans
75 69 65 75 71 64 72
D. Support

While more than three-fourths of all groups of students desire to attend a four-year college, it is
very important to know whether the students’ dreams are supported in their schools. The survey
shows very high levels of support from teachers for student aspirations. More than three-fourths
of African Americans, Latinos, Asians and Whites report such encouragement. On the question
shown in Table 12 Latinos and Whites report the highest level of support. In general, teachers
strongly encourage student aspirations.

Table 12

Q15: To what extent have your teachers encouraged you to-attend college?
(% indicating “somewhat encouraged” or “strongly encouraged”)

African Asians Latinos Whites Other Multiracial Total
Americans
78 80 86 89 80 69 82




Even more important is the question of whether or not the school’s counselors encourage all
groups of students to take demanding classes, honors or AP level, which provide excellent
preparation for college. On this question, the results are far less optimistic. Students report far
less encouragement to take challenging courses from school counselors, but the numbers are
particularly low for African Americans, Latinos, and students from “other” racial or ethnic
backgrounds. This single survey question cannot, of course, tell us whether these responses
reflect discouragement by school counselors, failure to discuss the importance of advanced
classes, or other causes. Some of this difference obviously results from serious gaps in
achievement levels that exist when students enter the Cambridge schools and when they leave.
The school district is actively engaged in a national coalition working on these problems and it is
very important to make certain that students of all racial and ethnic groups are encouraged to
take the excellent pre-collegiate courses the high school offers. This difference should be
examined much more closely by school and district personnel.

Some AP students spoke about the problem: “I like being in a diverse school very much but my
classes, especially the AP classes, lack diversity. The classes that are more diverse are ’
enjoyable, and the AP courses would be much better with a more diverse group of students.” In
other words, part of the potential intellectual excitement of the classes was lost. Another
commented: “I think counselors should encourage black students to attend AP classes. Because
presently I'm in an AP History class and I'm the only one who is black. When we have
discussions about the black community I get offended and intimidated. I feelI can’t attend this
class any longer. And this year I left my AP English class because the teacher wasn’t willing to
help me and suggested that I take a regular English course.”

Table 13

Q20: To what extent have your counselors encouraged you to take Honors and/or AP classes?
(% indicating “somewhat encouraged” or “strongly encouraged”)

African Asians Latinos Whites Other Multiracial Total
Americans ) .
43 75 36 66 38 62 53

One very important issue for a student’s successful incorporation into the academic life of the
school is whether or not a student feels his or her teachers care about their academic success.
Many adults remember the powerful impact of a strong teacher who showed interest in their
work. The survey asks about students’ perceptions about whether or not their teachers care about
them, and their responses are fairly similar across all racial/ethnic groups, ranging from 65% to
81% positive. White and African American students are more likely to report that their teacher
“takes a special interest in them" than' Asian or Latino students (Table 14, Figure 3). Since
Cambridge is a big high school,” the kind of school where lower achieving students often feel
lost, this measure of teacher interest in individual students is very promising.

Table 14 .
Q23: At least one of my teachers-takes a special interest in'me.-(% indicating “somewhat agree” or “strongly agree™)
African Asians Latinos Whites Other Muiltiracial | Total
Americans
79 75 73 81 65 77 77

® The total enrollment at Cambridge Rindge and Latin high school is nearly 2000 students, see “High School Student
Data Report, 2000-20017, Office of Development and Assessment, Cambridge Public Schools.
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Figure 3: Atleast one of my teachers takes a special interestin me
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How does Cambridge compare to other districts?

Compared to several of the other districts we studied, the record of Cambridge teachers in the
area of teacher support looks very positive. Students report receiving more attention from their
teachers in almost all racial groups in comparison with students in several other districts (Table
12a). (Since the reports have not yet been released in the other cities, the names of the districts
are omitted here.)

Table 12a

Q23: At least one of my teachers takes a special interest in me. (% indicating “somewhat agree” or “strongly agree™)
District African Asians Latinos Whites Other Muitiracial | Total

Americans
. 'Canibridge | 79 o ATSL T L BT RR LI L e I T 77 s

City A 70 57 56 71 68 66
City B 72 65 65 68 67
City C 68 46 57 66 48 51

In addition, on factors that schools can affect, such as the schools impact on learning to work
with other groups and aspirations for college ( Table 12b and Table 12c), Cambridge students
respond more favorably than those in all other cities in our study, for virtually all racial/ethnic
groups. These indicators are of particular importance, because they ask specifically about how
students' school experiences affected these important skills.
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Table 12b

How do you believe your school experiences will affect your ability to work with members of other races and ethnic
| groups? (% indicating “helped somewhat” or “helped a lot™)

District African Asians Latinos Whites Other Multiracial | Total
Americans
#iCambridge [~ 573000 2l SIS T
City A 72 78 70 71
CityB 74 75
City C 71 73 70
Table 12¢
To what extent have your teachers encouraged you to attend college?
(% indicating “somewhat encouraged™ or “strongly encouraged™)
District Aftrican Asians Latinos Whites Other Multiracial | Total
Americans -
*Gambridge™ | . 78I IR0E N Fa1 89 R 80, 69
City A 72 77 72 68 72 72
City B 75 74 66 74
City C 69 71 76 64 68
Conclusions

Students of all racial/ethnic backgrounds report similar views, almost identical, on some key
questions on the Diversity Assessment Questionnaire. The similarity among students' reported
attitudes and views suggests that the school is providing a broadly positive experience, which
generally speaking, leaves no group feeling poorly treated or with negative attitudes towards
relationships with other students. Cambridge students indicate a consistently high degree of
comfort living and working with students from other groups. First, they feel well prepared for
functioning as aduits in a very diverse community. Second, students report their school
experiences have increased their level of understanding of points of view different from their

~ own and enhanced their understanding of the background of other groups. Third, students report

they feel prepared to work in job settings with people who are different from themselves, and
further report their school experiences will help them work with, and better understand people
from racial and ethnic groups different from their own. Finally, they report positive support and
encouragement from their teachers, both generally and specific to their higher education
aspirations. In a country experiencing high levels of segregation in housing and schools, and in a
world tormented by ethnic divisions, this is very positive news. The picture, however, shows
that racial equity has not been fully achieved and there are still certain kinds of unequal treatment
within the school that could be improved with appropriate school leadership and staff training. It
is through the commitment of the Cambridge leadership to continue to maximize the benefits of
diversity in the city’s schools that will serve as the groundwork for addressing remaining
concemns of racial/ethnic disparities in educational opportunities and in improving problems of
understanding among students from an increasingly diverse set of backgrounds.
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One of the limitations of studying Cambridge’s only high school is that we cannot compare it
with other more segregated or integrated schools within the city. We have conducted parallel
studies in six other communities across the U.S., however. Although we cannot release the data
from those other communities, which have not yet received similar reports, the level of positive
response among Cambridge seniors on most of the survey questions is the highest we have seen
among all of the students surveyed. In our studies across the nation we have also been able to
compare segregated and integrated schools and we do see clear benefits in more integrated
schools along many of these outcomes.

We believe that the detailed survey data available to the school district should help in policy and
staff development strategies both to assist Cambridge staff in understanding how generally
positive the results are and for identifying areas for leadership and further training.

A Personal Note

Those of us who worked on this study are very happy to be able to report such positive findings about our neighbors
in this community, something that is far too rare in civil rights research. We greatly appreciate the cooperation of
the school district and the active interest by Cambridge’s leaders in this work and admire the commitment the school
committee recently expressed in adopting an innovative new plan to continue diversity in the city’s schools. As
citizens in this community, as well as researchers, we are excited by the prospect of future collaborations with the
Cambridge schools.

Gary Orfield, Co-Director, The Civil Rights Project
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Nine: Racial [solation

Throughout the desegregation cases, no one stopped to ask, “How are the kids
doing?” What students learn is the issue. Not whether they’re going to a racially
identifiable school.

Robert Bartman, Missouri commissioner of education!

rElroughout the Kansas City desegregation case, “no one stopped to ask,
‘How are the kids doing?’ ” What a remarkable and sad statement. Two billion
dollars spent to create more racially mixed schools, and, somehow, the ques-
tion of student learning got lost. “Can’t we at least look at whether they can
read?” Justice Stephen Breyer asked when one phase of the case was argued
before the U.S. Supreme Court in 1995. No, answered Missouri deputy attor-
ney general John R. Munich. The academic achievement of the students was
irrelevant.? C

That had not been the view of the plaintiffs in the Kansas City case ten
years earlier when Judge Russell G. Clark ruled that “segregation had caused a
system-wide reduction in student achievement.”? Judge Clark’s order would
help raise test scores to national norms within four years, predicted Arthur A.
Benson II, the attorney who represented the black schoolchildren.* That the
average school in the system was only 25 percent white explained the racial
gap, in other words. Recruit more whites and the problem of disproportion-
ately low black achievement would disappear, the attorneys assumed.

It was always a fantasy. We strongly prefer racially integrated classrooms-
ourselves, although we have never thought that denying parents access to
neighborhood or othier schools of choice was intelligent phblic policy. Nor
have we believed that a black child must sit next to an Asian classmate in
order to learn arithmetic. In the last chapter, we argued that inadequate
funding does not eprain the racial gap in academic achievement, and that

. pouring more money into schools with large enrollments of non-Asian minor-

ity students will not, in itself, accomplish any significant improvement. In
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this chapter, we explore the relationship between “segregation” (as it’s com-3
monly defined) and student performance. Are black and Hispanic children
typically learning less than they could and should because most are attending"
schools in which only a minority of pupils are white? '

Apartheid in Our Schools?

American elementary and secondary schools are still “segregated,” it is often
said. Linda Darling-Hammond, professor of education at Stanford and an im- 3
portant voice in scholarly debates, has complained of “apartheid in American §
education,” suggesting an analogy to one-race schools in South Africa under 3
white-rule.’ A 2001 report by the U.S. Department of Education echoed this
complaint, although less flamboyantly. The “segregation of black and His-
panic students,” it charged, has deprived thése students of the “opportunity 3
to learn.”® :
The Department of Education based its claim entirely on the work of Gary
Orfield, a professor of education at Harvard, who deserves credit for having ?
monitored trends in the racial composition of schools more closely than any 4
other investigator. Orfield insists that attending a segregated school—which
he defines as a school in which minorities are in the majority—has terrible ed-
ucational and social consequences.” In his view, segregation is a primary, per-
haps the primary, source of the racial gap in school achievement. )

But what, in fact, is a “segregated” school? Half a century ago, the answer
was simple and unambiguous. Until the Supreme Court’s 1954 decision in  §
Brown v. Board of Education, southern states required that black and white
children attend separate schools. It was the law, and it was indeed a system of '3
apartheid. The High Court’s decision had little immediate impact. In the 3
eleven ex-Confederate states, a mere 1.2 percent of black public school pupils
attended schools that had any white students at all during the 1963-1964
school year—nine years after Brown.? But brave children, their parents and
attorneys, other civil rights activists, the federal courts, Congress, and succes-
sive presidential administrations finally destroyed the Jim Crow system and
ended race-based school assignments.

The courts, however, could not create schools in every community that
perfectly reflected the racial mix of the population—locally or nationally—
and it has become common to call schools that fail that test “segregated.” It is
seriously misleading, however, to confuse racial imbalance with the Jegally
enforced separation of the races, we will argue. The two are not comparable,
which is why the’Supreme Court has never ruled that racial imbalance, per
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violates the equal protection clause of the Constitution. There is a consti-
tjonal obligation to remedy the deliberate separation of students on
-sunds of race; there is no mandate to create racially balanced schools.
cial imbalance may simply reflect residential patterns, Wthh are beyond

ﬁae purview of school authorities.
2 Just how racially imbalanced are schools? Figure 9-1 shows the racial com-

osition of American public schools for 2000-2001, the most recent school
ear for which data are available.? The first group of columns, on the left of
e figure, indicates the racial mix of the nation’s public school population as
whole; the remaining clusters show the racial composition of the student
bodies of the schools attended by the average white, black, Hispanic, or Asian

-student.

It’s clear that whites, blacks, and Hispanics all typically attend schools in
which students of their own race predominate. But there are differences.
Whites are 61 percent of the nation’s schoolchildren, but go to schools that
are typically 80 pércent white. The white concentration is disproportionately
high, in other words. Blacks are 17 percent, Hispanics 16 percent, and Asians

¥ 4 percent of America’s students. But these minority children are usually in

i much more integrated settings. Typically, around 30 percent of the class-

mates of both blacks and Hispanics are white. A tiny fraction are Asian-
American.

-

Figure 9-1. Racial Composition of the Total Public School Population and of the School Attended
by the Average Student from Each Racial Group, 20002001 .
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Those are only averages, of course. Other evidence compiled by Professor
Orfield and his associates reveals that a little over a third of blacks and His-
panics attend schools that are less than 10 percent white. On the other hand,
close to a third of blacks and a quarter of Latinos are in schools with white ma-
jorities.!°

Imbalance: No Surprise

Is there something wrong when so many students go to schools in which most
of their classmates belong to the same racial or ethnic group? That is certainly
a common assumption. If America had a racially fair and open society, it is
often said, group members would not cluster either in schools or the work-
place. If blacks are 17 percent of the school population, they should be 17
percent of the typical school. “Institutional racism” explains the imbalance.

That might be true if blacks were randomly distributed across the nation—
12 percent of the population in Detroit, in Salt Lake City, and in Montpelier,
Vermont. But of course they’re not. Like Italians, Poles, Jews, and members
of every other racial or ethnic group, African Americans are more concen-
trated in some places than in others. This is true of virtually evéry group,
however defined. And the local schools reflect that fact.

Take the group that the census refers to as “non-Hispanic white.” These
whites who .do not consider themselves Hispanic are 61 percent of the
country’s total school enrollment. And yet in five states the student popula-
tion is more than 90 percent white, while in fifteen more, there are white ma-
jorities of over 80 percent." The typical school in those twenty states cannot
possibly match the racial mix in the nation as a whole. In Vermont, Maine,
North and South Dakota, Iowa, Indiana, Ohio, Wisconsin, and elsewhere,
there are not enough black, Hispanic, and Asian school-age children to keep
the white proportions down to the national average of roughly 60 percent.

. Other states have relatively few whites, and a high proportion of minority
children. In Hawaii, the most extreme case, barely one-fifth of public school

students are white. In California, by far the most populous state in the na- :

tion, whites were only 37 percent of the public school student population in

1999. The figure is doubtless still lower by now, and if demographic change:

continues at its current pace, by 2010 only about a quarter of students in Cal-
ifornia’s schools will be white. In Louisiana, Mississippi,.New Mexico, and
Texas, white, schoolchildren are'already .a minority, and :Arizona, Florida,
. Nevada, and New York are projected to join that list by. the end of the de-
’ cade.!? In fact, about a third of Amenca s public school students are in states
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in which minority kids are in the majority—or soon will be. The racial mix in
schools depends in considerable part upon the racial composition of the

* state, and that composition varies radically.

The same is true for cities. Busing has been the standard remedy for racial
and ethnic clustering in schools, but within school districts families make res-
idential choices that result in a concentration of, say, Cambodians in one
place, and Mexican Americans in another. Differences in family income also
shape residential patterns. Whites have been moving into the suburbs for de-
cades. To an increasing degree, blacks, Hispanics, and Asians are now leaving

-central cities as well, but they still remain much more strongly concentrated

in inner-city neighborhoods. These demographic patterns have a profound
effect on the racial makeup of schools and on the power of public authorities
to engineer racial balance.

The high concentration of minority students in urban America is clear
from the racial mix of students in the nation’s twenty-six largest central-city
school districts in the 2000-2001 academic year. These districts enroll aboiit
a tenth of all the public school pupils in the United States.!* Although 61 per-
cent of the nation’s students are white, only one of these twenty-six districts
(Salt Lake City) had a white majority, and just two more (Tucson and Albu-
querque) were as much as 40 percent white. Seven of these giant school dis-
tricts had white enrollments below 10 percent, and another ten were less than
20 percent white. In such districts, the most heroic efforts will not suffice to
put the typical black or Hispanic pupil into a majority-white school. There
simply aren’t enough whites to go around. To transform all these central city
schools to white-majority schools—avoiding allegedly harmful “segrega-
tion"—we would need to bus 1.7 million minority students out of these
school districts and somehow replace them with whites. :

Moreover, in many places it would not suffice to bus between the city and
its nearby suburbs. In searching for whites, the net would have to be cast very
widely—reaching far out into exurbia, because so many closer-in suburbs
have large black and Hispanic populations. As the Kansas City case made
clear, moreover, whites will not easily be persuaded to put their children vol-
untarily on buses heading for urban schools. “If spending a billion dollars in
Kansas City does not win back the white middle class, then we will discover’
something very evil about America,” Jonathan Kozol claimed a decade ago.!
Actually $2 billion have now gone down the drain, and the parents who have
wanted to stick with their neighborhood schools are not “evil.” Suburban
middle-class families—black, Hispanic, and Asian, too—make the same
choice all the time: to educate their children in the communities in which
they have chosen to live.
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When white parents head for the lawns of suburbia, it is often said, they
are attracted less by the green grass than by the color of their neighbors. This
simplistic “white flight” argument does not stand up. Tens of millions of
Americans have left central cities for more spacious homes in suburbia since
the end of World War II. The desire to avoid contact with nonwhites can
hardly have been the driving force; they were just as likely to depart from
cities with few black residents as they were from those with a great many—as
likely to leave Minneapolis or Seattle as Atlanta or Washington, D.C. Fur-
thermore, African Americans, Latinos, and Asians have also been moving to
green grass in very large numbers over the past three decades, and it is diffi-
cult to see how their migrations could be attributed to racial animosity.

Resegregation?

Schools today are often racially imbalanced--but not because children are as-
signed to schools on the basis of their race. That was once the case in the
Seuth, but that terrible chapter in the American story has closed. Neverthe-
less, if the public schools aren’t deliberately separating the races, have minor-
ity and white students become increasingly isolated from one another? Has
the situation gotten worse? After years of desegregation, the trend reversed
in the 1990s, Orfield argues. Schools are becoming “resegregated.” In fact, the
racial gap in academic achievement, he notes, narrowed in the years in which
integration was on the rise, and has widened with “resegregation”; there must
be a causal relationship."” Further progress in closing that gap thus requires
action to reverse the trend toward racial isolation.

Are schools in fact becoming “resegregated,” and if so, why? Perhaps the
best single measure of the level of racial imbalance in schools is an index that
measures how differently black and white students are distributed among
schools within each school district in the United States. If all black and white
children went to school only with peers of their same race (the situation in the
South before the Brown decision) the index would be 100—complete imbal-
ance. If the proportion of black and white students in each school precisely
reflected the racial balance in the district as a whole, the index would be
zero—perfect balance. Figure 9-2 shows how the Imbalance Index has
changed over the past three decades. (Similar figures are not available for His-
panics, unfortunately.)

The Imbalance Index shows that black and white studénts in -our public -

schools have become much less separated over the past thlrty years or so. The
figure dropped by nearly half between 1968 and 1997, fromi- 56 to 30 The de-
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; 9-2. Imbalance Index of School Segregation, 1969-1999
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Figure 9-3. Exposure Index for Black and Hispanic Students, and Percent White of Total Public
School Enrollments, 1970-1998
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Figure 9-4 tries to show what this sole concern with exposure means in
practice. It indicates the racial balance in two hypothetical schools. In the
first, the student body is 38 percent white, 9 percent black, 41 percent Latino,
11 percent Asian American, and 1 percent American Indian. In the second,
the student body is 50 percent white, 47 percent black, 1 percent Hispanic, 1
percent Asian, and 1 percent American Indian.

Most of us would think of the first school as clearly more racially inte-
grated, more diverse, less “segregated” than the second. The second is
roughly half white, half black, but it lacks the variety of cultural backgrounds
and the opportunities for interracial contact contained in the first school. In
the first, no one group is in the majority, and four groups are significantly rep-
resented. And yet this more diverse, ethnically rich school would register as
more segregated on the Index of Exposure, because added all together, the
students from the various minority groups are in the majority. And remem-
ber Orfield’s sole measure of segregation is the proportien of whites in the
student body, which is higher in the second school.'¢

It happens that the first hypothetical school has the same racial mix as Cal-
iforriia’s public school population today, and the second exactly mirrors that
of Louisiana. If every school in California and Louisiana had the same racial
mix as the state’s student population as a whole, Louisiana would have a
higher Index of Exposure than California, simply because a slight majority of
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Figure 9-4. Which School Is “Segregated”? The Racial Composition of Two Hypothetical Schools
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its students are white. The fact that California’s schools contain a more com-
plex racial mixture, with greater possibilities of interacting with students
from several different groups, does not matter if we use Orfield’s measure.

The Imbalance Index shows that over the past three decades our schools
have become more racially balanced and less segregated. But the Exposure
Index favored by Orfield suggests a basically unchanged level of exposure for
blacks and a distinct decline for Hispanics. How can these opposed pictures
be reconciled?

It is not difficult, because the two measures capture two quite different as-
pects of changing social reality. The Imbalance Index takes the racial compo-
sition of the public school student population of each district as a given, and
asks how closely each school within it mirrors that mix. It focuses on matters
that are partially:within the control of local school authorities—how they as-
sign students to particular schools within the district.

The Exposure Index, by contrast, measures the proportion of whites to be
found in the school attended by the average black or Latino pupil—without
any regard to the availability of white students in the district. If white students
are only 3.9 percent of total enrollments in the Detroit Public Schools, as they
are currently, then the level of exposure to whites inevitably will be close to
zero. No pupil assignment policy (without somehow pulling suburban whites
into city schools) can “integrate” the classrooms. The charge of “segregation”
would seem to suggest a problem that has a remedy—a solution if there’s
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good will—and yet inevitably in such cities almost all black students will be
sitting next to students who are also black.

Detroit is an extreme case, but the overall proportion of whites in
America’s public school population has declined substantially in recent de-
cades, and especially so in central cities. The black, Hispanic, and Asian
populations have grown, and the racial and ethnic composition of the popu-
lation has thus changed. The natural result of this population shift has been
rising “segregation” as measured by the Exposure Index. As the top line in
Figure 9-3 shows, nearly four out of five public school students in 1970 were
white; today the figure is only slightly more than three out of five. Even so,
the Exposure Index dropped very little for African Americans and only mod-
erately for Hispanics. That is because the distribution of students within
schools in each district became more balanced—as the Imbalance Index re-
veals. More students have been going to schools with a diversity that reflects
their local community.

The Exposure Index, as Orfield uses it, delivers bad news—more “segre-
gation.” But that same index could be turned around with quite different
results. Why not measure the proportion of minority students in the class-
room of the average white student—instead of the proportion of whites
learning alongside blacks and Hispanics? If we looked at the exposure of
whites to minority classmates, we would find declining segregation—more
whites who go to school with nonwhites. If the proportion of minority stu-
dents in the total population is rising, the exposure of whites to classmates
from a variety of racial and ethnic backgrounds must be rising as well. It is the
opposite side of the same coin, and just as important as the side emphasized
by Orfield.

Most of the decline in the Exposure Index, as previously noted, has not
been for blacks but for Hispanics. The figure for African Americans in 1998
was nearly identical to what it was in 1970, but the index for Latinos regis-
tered a drop of 15 points, from 44 to 29—which means fewer whites in the
schools they attend. The reason is clear: The proportion of whites in the pub-
lic-school population has dropped 17 percent since 1968, while that of Lati-
nos has soared 283 percent."”

The explosive growth of the Hispanic population—with proportionally
" fewer whites and many more Latinos enrolled in the schools—has inevitably
meant declining exposure of Latino pupils to whites. But that declining ex-
posure is also the consequence of the concentration of Hispanics in just a
handful of states, and in large central cities within those states.

Immigrants from Mexico, Central. America, and other Latin American na-
tions—like the Irish, Germans, Italians, Poles, and all other earlier arrivals—
have not scattered randomly across the American landscape. Today,
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remarkably, more than half of all the Hispanics live in just two states, Califor-
nia and Texas. It is hardly surprising that whites are already a minority of pub-
lic school students in California and Texas. Add just five more states—New
York, New Jersey, Florida, Illinois, and Arizona—and we have accounted for
more than three-quarters of all Latinos. By 2010, minorities in schools in Ari-
zona, Florida, and New York as well will likely be in the majority, chiefly be-
cause of continuing Hispanic immigration and the high birth rate of these
immigrants.

Given these demographic trends, it is hardly surprising that the Index of
Exposure for Latino pupils has been dropping sharply. It is impossible to see
what could be done to reverse the trend, however, short of a moratorium on
all Latino immigration or a major effort to force most of the Hispanics living
in Los Angeles to move to Salt Lake City, Fargo, or Montpelier.

The Question of Harm

If a Mexican-American child goes to a school that has mostly Mexican-
American students, will he or she learn less? Is a school academically better
when black and Hispanic youngsters have lots of white classmates? (Since the
focus of this book is ori academic achievement, we do not discuss the nonaca-
demic benefits of racially and ethnically mixed schools.) The whole effort to
measure levels of minority exposure to whites assumes that the answer is un-
questionably yes. But if the racial mix in schools really matters educaticnally,
we’re in deep trouble.

In much of America, there simply isn’t a great deal that can be done to

“change that mix. Deep demographic and economic forces shape residential

decisions, and it is hard to imagine a public policy that would break up the
concentration of, say, Hispanics in Los Angeles, or blacks in Detroit. In the-
ory, it is possible to bus millions of students from central cities to suburbs and
vice versa each day, although the commute would often be long. But the
Supreme Court has limited the circumstances under whi¢h judges can order
such busing, and a large majority of Americans are strongly opposed to it. i

In any case, the strategy of busing-for-better-schools has certainly been
tried, although not on the scale that some would have preferred. As part of
large-scale desegregation plans in Boston and other cities, children were as-
signed to schools far from the neighborhoods in which they lived. These chil-
dren have been studied by an army of social scientists. The result: no
scholarly consensus that a school’s racial mix has a clear effect on how much
children learn.

Indeed, a recent assessment of the huge body of research on the subject
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concludes that “there is not a single example in the published literature of a
comprehensive racial balance plan that has improved black achievement or
that has reduced the black-white achievement gap significantly.”!® That judg-
ment confirms an earlier study that the U.S. Department of Education called
“the most comprehensive and rigorous analysis to date on the effect of deseg-
regation on black student achievement.” Moving to a racially integrated
school had no significant effect on the mathematics achievement of black
students, it concluded, and raised reading scores by the equivalent. of two to
‘six weeks of a school year at most.!*

. Busing plans have generally operated in cities with relatively few white
school children, so the minority students who are bused for purposes of inte-
gration usually end up in schools that are still substantially nonwhite. Some
of these cities—Boston among them—had a white majority in the school
population when busing began but saw that majority quickly turmed into a

" rapidly dwindling minority.

Not all black and Hispanic youngsters who attend heavily white schools in
racially mixed suburbs and cities do so as a consequence of desegregation
plans, of course. They live in residentially integrated neighborhoods or at-

- “tend magnet schools that are predominantly white. In such settings, minority

_students typically do better academically, evidence suggests. And yet that
does not miean that African-American and Latino pupils clearly learned more
as a consequence of attending majority-white schools. The minority students

-whose families live in integrated communities or who have chosen magnet

" schools generally have parents who are relatively better educated or fi-
nancially well off. They may have higher educational aspirations for their
children. Those family characteristics may explain their higher levels of

- achievement.

- - Would a randomly selected cross section of black and Hispanic students

“show the same gains if they could be transported to heavily white schools?

_David Armor arid Christine Rossell tried to answer the question by examin-
ing the 1992 NAEP reading and math scores of 13- and 17-year-olds and tak-

-ing parental socioeconomic status into account. They adjusted the scores to

" reflect different levels of economic and educational advantage. By so doing,

- they could compare equally disadvantaged students in integrated and racially

" isolated settings, and were able to see how much difference the racial compo-
51tlon.of the school makes.

Racial composition, in itself, makes almost no dlfference they found.
Whether -African-American students attended schools that were 10 percent

- ar 70,.percent black, the racjal gap remained- roughly the same, as Figure 9-5
-makes clear. If every school precisely. mirrored the demographic profile of the
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nation’s entire student population, the level of black and Hispanic achieve-
ment would not change.

For one small group of students, however, the results were different. The
tiny fraction of 13-year-old blacks in the NAEP sample who attended schools
that were over 80 percent white did dramatically better in reading. In those
schools, the black-white gap in performance was cut by about two-thirds. The
pattern was similar, though less pronounced, for black 17-year-olds, and for
Hispanics in both age groups. It did not, however, apply to math scores.
These findings are intriguing but not necessarily generalizable. The number
of black and Hispanic students in overwhelmingly white schools was too
small to make the results statistically significant, and the difference might
have been the result of self-selection or the inadequacy of the measures of so-
cioeconomic status—the crude definitions of who was poor and who was af-
fluent.

Research on fourth- to seventh-grade students in the unusually rich school
records of Texas in the mid-1990s by economist Eric Hanushek and two col-
leagues sheds important light on this issue. After applying extensive controls
for other variables, the authors concluded that attending schools with a high
black enrollment had a negative effect on achievement for both blacks and
whites, but the impact on blacks was about twice as large as that on whites.

Figure 9-5. NAEP Reading Scores of Black and White 13-Year-0lds, Adjusted for Family
Socioeconomic Status, by Percent of White Students in the School, 1992
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Furthermore, the negative effect was mainly felt by black students with
above-average academic skills—those at the upper end of the black achieve-
ment distribution.?? The lower the proportion of African Americans in their
school, the better these gifted students did. The authors interpret this as a
“peer effect,” a view consistent with the cultural analysis we offered in Chap-
ter7. .

If the findings of this research can be generalized beyond Texas and ex-
tended to older children, it would be a reason for creating more voluntary
metropolitan school integration programs like the Boston area METCO
plan, which buses inner-city black youngsters to predominantly white subur-
ban schools.?! However, METCO has never been subjected to a systematic
evaluation that uses a control group, and we cannot be sure what such an
evaluation would reveal. Shaker Heights, Cambridge, and similar suburbs, we -
have shown, do not have a proud record of African-American academic
achievement.

In any event, there is no way to put all African-American and Latino stu-
dents into schools that are more than 80 percent white. Even if every group
was distributed across state and city lines in equal proportions, and we could
engineer precise racial balance in every school, there just aren’t enough
whites in the school-age population to create an 80 percent or.more white
majority everywhere.

The racial composition of the school may matter, but the academic cul- s
ture of the school matters more. Creating the right academic culture does not b |
depend on the racial backgrounds of the students who attend it. The culture "
of greater engagement in school that we described in our chapter on Asians -
has been re-created, in effect, in KIPP, North Star, Amistad, and other suc-
cessful schools, all of whose students are black or Hispanic. These schools are
not working with a mysterious formula; in theory at least, there could be
thousands of schools like them. But that would require clearing away the
many roadblocks to change that we will discuss in a later ¢chapter. 3

“Segregation” Within Schools 1

Insufficient racial and ethnic balance—the racial mix—does not explain E
much of the gap in academic achievement. But assume for the sake of argu- |
ment that racial clustering is academically harmful, and that every public
school could be racially balanced by some means. The problem of “segrega-
tion” would have been solved. Or would it?

Even within racially integrated schools, whites and Asians can be clustered
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in certain courses, blacks and Hispanics in‘others. The racial gap in academic
achievement sorts students. That process becomes particularly apparent in
the high school years when those who are better prepared sign up for honors
and Advanced Placement (AP) courses, while the less academically skilled
take easier classes. Integrated schools are not necessarily truly integrated—a
problem that is arguably more depressing than that of racially identifiable
schools in districts with few white students. The paucity of white kids in
Boston schools is the inevitable result of demographic change; the near
absence of black and Hispanic faces in honors courses is an educational trav-
esty that can be fixed by better preparing youngsters in the earlier grades.

Who completes AP courses and takes the exams? In 2001, 65 percent of
the test-takers were non-Hispanic whites, just a shade above their share of the
student population. Just 4 percent were African-American, though they com-
prised 17 percent of enrollments. Hispanics were 16 percent of the school
population but only 9 percent of those examined. Asians were a mere 4 per-
cent of all students but a striking 14 percent of those completing AP
courses.? So blacks were at only one-quarter of parity in the AP competition,
Hispanics just over half, and Asians had more than triple their expected
share.

Is this form of “segregation” a major explanation for the racial gap in aca-
demic achievement? AP class-taking patterns look biased against blacks and
Hispanics, neutral with respect to whites, and exceedingly partial to Asians. It
is tempting to stare at the numbers and think they point to discrimination—
to students kept out of high-level courses, which inevitably affects long-run
academic success. But the discrimination argument would have to account
for the seeming but implausible favoritism toward Asians.

Contemplating this pattern, the president of the school board in prosper-
ous suburban Montgomery County, Maryland, has complained that sorting
students into different classes means that “we’re in effect running a segre-
gated school system.”? But the concentration of black and Hispanic students
in less demanding classes does not seem mysterious when you recall, for ex-
ample, that 35 percent of white and 41 percent of Asian eighth-graders score
in NAEP’s Proficient or Advanced category in mathematics, as compared
with just 6 percent of African Americans and 10 percent of Hispanics. Stu-
dents who don’t have moderately high-level skills in the eighth grade lack the
basic foundation in math to do AP work two or three years later. Again, it’sa
problem that needs to be addressed aggressively well before the eighth grade.

Data from large-scale national student surveys conducted by the National
Center for Education Statistics reinforce the point. They reveal a clear pat-
tern: Students with comparable academic records and tested skills, regardless
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of race, take the same-evel courses.* Moreover, most tracking is self-
tracking. Over 80 percent of schools today allow students to choose the level

of each course they take, so long as they have had the necessary prerequi-
sites.”

Civil rights groups and others often argue that black and Hispanic stu-

dents rarely take AP classes because their wretched big city schools don’t
offer them. “California is flunking out when it comes to educating. .. stu-
dents, denying them intellectually challenging courses designed to prepare
them for college and holding them back by squelching their competitive
chances of acceptance at colleges and universities,” Mark Rosenbaum, the
legal director of the ACLU’s Southern California office, said at a press con-
ference in the summer of 1999 announcing a lawsuit against the Inglewood
Unified School District. The charge was a paucity of AP courses.?

Inglewood offered only three AP courses, while ten miles away, in Beverly
Hills, there were more than a dozen offerings. But was this a story of unequal
opportunity, or were there simply too few Inglewood students academically
prepared to complete such courses successfully? The ACLU won its case, but
ironically none of the four successful plaintiffs actually went on to enroll in
the new AP courses that were provided.?” The number of AP courses at inner-
city high schools is determined to a significant degree by the low level of de-
mand for them. If demand for such courses were higher in inner-city schools,
the existing AP classes would be overcrowded, a California research institute
study pointed out in 2000. In fact, the classes tend to be smaller than at places
like Beverly Hills.2?

The ACLU wanted Inglewood and other school districts to offer more AP
courses. The civil rights organization was right to be angry. But inadequate
education in the early grades means that doors are already closed by the time
many blacks and Hispanics reach high school. Inevitably, these poorly pre-
pared students don’t sign up for advanced courses. Academic “segregation,”

however, is not the cause of the racial gap in skills and knowledge, but one of
its tragic results.

: Tile Slowest Track

“There is no good excuse for the magnitude of the racial gap in academic per-
formance. That fundamental assumption informs this entire book. Schools
and students can do better. But, inevitably, some youngsters in every racial
and ethnic group will be academically less successful than others. Schools
classify those with most serious academic, emotional, and behavioral prob-
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lems as eligible for “special education,” a federal entitlement. Students who
are so classified receive educational services tailored to address their special
needs, at a per pupil cost that is at least double that of regular students.?
This is expensive schooling; for some students, it is also “segregated.” That
is, some of the children entitled to special education services are placed in au-
tonomous classes that tend to be heavily black and Hispanic. Many of those
youngsters, it is often said, have been misclassified, and that may be the case.
A number of the successful charter schools we visited often ignore the label
when it is attached to incoming students. Moreover, more attention to read-
ing skills in the earliest grades might significantly reduce the number of chil-
dren who later end up classified as learning-disabled. But there is a separate

_ and important question: Do special education classes contribute to the racial

gap in learning? Are they part of the explanation for the appalling dlspantles
in skills and knowledge?

That is certainly the view of the Harvard Civil nghts Project, which helda
conference in November 2000 on “Minority Issues in Special Education.”
“To the extent that minority children are misclassified, segregated or inade-
quately served,” its executive summary stated, “special education can con-
tribute to a denial of equality of opportunity, with devastating results . ..”

The Harvard Civil Rights Project referred to “minority” children, but in
fact the issue is the disproportionately high number of black children in spe-
cial education. In 1997, the executive summary of the conference findings .
noted, black children were “almost three times more likely” than those who
were white “to be labeled ‘mentally retarded,’ ” and were classified as emo-
tionally disturbed nearly twice as often.®

‘The key statistical evidence on which the Harvard report relied is summa-
rized in Flgure 9-6. The analysis took the white share of the special education
population as the baseline, and then calculated whether black, Hispanic, and
Asian students were more or less likely to be classified as special education.
Although the conference organizers denounced special education programs
for having disproportionate numbers of “minorities,” Figure 9-6. demon-
strates that neither Hispanics nor Asians have more than their share of stu-
dents classified as disdabled. Hispanics were quite strongly underrepresented,
in the categories “mental retardation” and “emotional disturbance,” and
Asians were dramatically underrepresented across the board.

Civil rights advocacy groups, ever since the passage of the Education for
All Handicapped Children Act in 1975, have been strong supporters of spe-
cial education. (In 1990 it was renamed the Individuals with Disabilities Edu-
cation Act.) And its steady and dramatic expansion over a quarter of a century
has been welcomed by those especially concerned with the education of dis- °
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Figure 9-6. The 0dds of Minority Students Being Classified as Learning-Disabled, 1997
(Whites=1.0)
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Source: Harvard Civil Rights Project, “Executive Summary: Conference on Minority Issues in Special Education,” 1; availableat
www.civilrightsproject harvard.edu and at www.law.harvard edu/civilrights. The estimate for the emotionally disturbed is from
table 2, "Odds Ratios for the U.S. and by State Across all Disabilities and for Selected Individual Disability Categories,” froma
paper by Tom Parrish called “Disparities in the |dentificatian, Funding, and Provision of Special Education.”
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advantaged students.* Nevertheless, the codirectors of the Harvard project,
Professors Gary Orfield and Christopher Edley, Jr., have been strongly criti-
cal of special education, a fact that led to the use of their research by oppo-
nents of additional federal funding—much to their dismay.3

In response, they refashioned a statement less sharply critical, while still
expressing considerable concern. The project’s work, they said, had revealed
“serious civil rights problems in a limited number of special education pro-
grams.” The central problem was the “egregious overrepresentation of
African Americans,” and the “widespread underrepresentation of Asian/Pa-
cific Islanders.” '

Surely, they were not suggesting that Asians were being unfairly denied
access to the program. Moreover, the disparate impact argument applies
equally to Head Start, Title I, and bilingual education; they, too, are “segre-
gated” programs in the sense that they disproportionately serve non-Asian

“minority children. The important question is whether these racially identifi-
able classrooms are helping or hurting the children in them.

With respect to special education, specifically, that is not a question that
civil rights advocates have been willing to answer. They simultaneously ob-
ject to the disparate impact of the programni and seek to expand it.?* And yet if
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the program perpetuates or enlarges—and thus helps explain—the racial gap
in academic achievement, its funding should be significantly reduced. Weare
open to the argument that special education classifications are often not in
the best academic interest of black students—particularly when they con-
tribute to racial isolation. But that is not the unequivocal message of the civil
rights community.

The Conventional Wisdom

We would prefer to see less “segregation” in schools altogether. Who

wouldn't? Racial clustering—in housing, in the workplace, and in schools—is

not good for the fabric of American society. But the question posed in this

chapter is very specific: Does racial isolation at least partly explain the racial-
gap in academic achievement? And conversely, would greater integration

raise the level of academic achievement among non-Asian minorities?

To begin with, we have argued, minority students are not becoming more
racially isolated; white students typically attend schools that are much more
racially and ethnically diverse than thirty years ago, and the modest decline in
the exposure of black and Hispanic students to whites is solely due to the de-
clining share of white children in the school age population. Moreover,
schools are not “segregated.” They are racially imbalanced, and that imbal-
ance reflects the fact that members of racial and ethnic groups are not ran-
domly distributed across the nation. Latinos are about 13 percent of the
nation’s population, but the Los Angeles Unified School District, for in-
stance, is 70 percent Hispanic, 13 percent black, 10 percent white, and 6 per-
cent Asian. The district’s schools will remain overwhelmingly “segregated”
unless children are “bused” in by airplane. In any case, desegregation pro-
grams have historically changed the racial composition of schools without
changing the academic profile of the children attending them. Who sits next
to whom in a classroom does not determine how much children learn. That
is, there is no evidence that a Mexican-American child attending a Los Ange-
les school learns less than she would in, say, Salt Lake City, all other things
being equal. The racial composition of schools does not explain the racial gap
in academic achievement. What matters in a school is not the racial mix, but
the academic culture, and a culture that nurtures learning can be created in
schools like Newark’s North Star that are entirely African-American.

Even if all schools could magically become racially balanced—solving the
problem of racial and ethnic clustering—different classrooms within those
schools would have, different demographic profiles. No one should be com-
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Placent about the disproportionately high number of non-Asian minority kids
in the lf)west tracks, or the high number of black children in special educa-
tion. It is powerful evidence of the problem to which we are calliﬁg attention
When students lack the foundation to do the work, they cannot take Al;
courses; as long as a glaring racial gap in academic achievement remains, such
physics classes will be dominated by whites and Asians.** Closing tha; a

however, will take better schools, and better schools means more good t 5 11?1,
ers. That is the topic to which we turn next. e
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Abstract

The social science statement in Brown v. Board of Education stressed that desegregation
_would benefit both African American and White children. Eventually, it was recognized that
integration, rather than mere desegregation, was important for benefits to be realized. A parallel
argument is made in the legal cases concerning affirmative action in higher education:
educational benefits of diversity depend on curricular and co-curricular experience with diverse
peers, not merely on their co-existence in the same institution (Gull'in, 1999, Gurin, Dey,
Hurtado, & Gurin, 2002). Positive benefits of diversity were demonstrated in a study comparing

students in a curricular diversity program with students in a matched control group (ﬁ=174), and

in a longitudinal survey of University of Michigan students (n=1670).
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The Benefits of Diversity in Education for Democratic Citizenship

The controversies that have surrounded the Supreme Court ruling in Brown v. Board of
Education of Topeka, Kansas (Zirkel & Cantor, this issue) apply as well to current debates about
the educational value of racial and ethnic diversity, and the importance of diversity in defending
affirmative action in higher education. One of the controversies concerns the difference between
racial desegregation and raci.al integration, or the difference between mere contact and actual
interaction between students of different racial backgrounds (Pettigrew, 1998). In current debates
about the educational role of diversity, some argue that the mere presence on campus of students
from varied racial backgrounds must be shown to directly foster educational benefits (Wood &
Sherman, 2001). This argument mirrors the early assertion that mere contact of racially diverse
students through school desegregation would be beneficial to all students. Eventually it became
clear, however, that mere contact through desegregation was not sufficient to produce
educational benefits (Zirkel & Cantor, this issue). Just as Allport (1954) had theorized, contact
needed to occur under certain conditions — where there was equality in status, existence of
common goals, and intimacy of interaction if it was to have positive effects. Educators needed to
create a racially integrated learning environment that went far beyond simply putting diverse
students together in the same classroom.

These conditions that make intergroup contact positive also help determine now when

racial and ethnic diversity has educational benefits. As Orfield (2001) recently summarized in

regard to K-12 public education, there is strong evidence of “instructional techniques that

increase both'the academic and human relations benéfits of interracial schooling” (p. 9). Higher
education institutions as well need to create curricular and co-curricular opportunities for
students to experience genuine racial integration — to interact in meaningful ways and to learn

from each other — if diversity is to have a positive educational impact. The presence of diverse
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students on a campus is a necessary but certainly not sufficient condition for diversity to work in
a positive manner. In this article we stress the importance of actual experiences with diversity
through cross-racial interaction in classrooms, intergroup dialogues that bring students from
diverse backgrounds together to discuss racial issues, and participation in multicultural campus
events.

A second controversy that arose from Brown v. Board of Education concerns what kind'
of benefits may stem from racial integration in education. Many different outcomes have been
studied in the fifty years since the Brown decision; many are analyzed in this volume. We focus:
on preparation for citizenship, which we argue is an important outcome of experience with racial
and ethnic diversity just as it was seen as an important aspect of personal development at the
time of Brown v. Board of Education (Clark & Clark, 1947; Deutscher & Chein, 1948). We
argue that experiences with diversity educate and prepare citizens for a multicultural democracy.

We analyze the impact of curricular and co-curricular experience with racial and ethnic
diversity on democratic sentiments and citizenship activities in two field studies: a quasi-
experimental study comparing undergraduate participants in a curricular diversity prografn with
a matched control group (»=87 in each group), and a longitudinal survey of University of
Michigan students ( »=1670).

Democratic Education and Diversity

How do diversity experiences affect the process of learning to become citizens? We
contend that students who interact with diverse students in classrooms and in the broad campus
environment will be more motivated and better able to participate in a heterogeneous and
complex society. The congeniality of democracy and diversity, however, is not self-evident.

Neither representational nor participatory conceptions of democracy deal with the issues raised
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by multicultural educators, namely the cultural dimensions of citizenship and the central tension
of modern social life — the tension between unity and diversity (Parker, 1996, p. 104). Critics of
multicultural education worry that a focus on identities based on race, ethnicity, gender, class or
other social categorizations are inimical to the unity needed for democracy. Critics of democratic
citizensilip education that ignores these small publics in an exclusive emphasis on a single unity
worry that young people will be ill-prepared to be citizens and leaders of an increasingly
ethnically and racially diverse nation.

This tension between diversity and unity, however politically charged it is in
contemporary United States, is not new. Saxonhouse in Fear of Diversity (1992) describes how
pre-Socratic playwrights, Plato, and Aristotle dealt with the fear that “differences bring on chaos
and thus demand that the world be put into an orderly pattern.” Plato, Saxonhouse says,
envisioned a city in which unity and harmony would be based on the shared characteristics of a
homogeneous citizenry (though even he warned against striving for too much unity). It was
Aristotle, Saxonhouse (1992, p. 235) argues, who was able to overcome the fear and welcome
the diverse. “Aristotle embraces diversity as the others had not.” Aristotle, according to '
Saxonhouse, saw the city as made up of parts — families, owners, lovers — that would have
different and often conflicting ideas about the good and the bad, the just and unjust. She
concludes that anyone interested in politics must study, analyze, and incorporate those parts
(Saxonhouse, 1992, p. 235). Pitkin and Shumer (1982) stress that wh'at makes democracy work,
in Aristotle’s political theory, are two elements that bring those parts and multiple perspectives
into political discussion: equality among citizens who are peers (admittedly only free men at the
time, not women and not slaves), and relationships that are governed by freedom and discussion

under rules of civil discourse. In this framework, multiplicity of perspectives and discourse over
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conflict, rather than homogeneity and a single, unified perspective, help democracy thrive (Pitkin
& Shumer, 1982).

Sociologist Coser (1975) emphasizes similar conditions in a theory of complex social
structures. Complex social structures are social situations that are not familiar to us and are often .
quite discrepant with our past lives. Complex social structures are composed of many rather than
a few people who have different, even contradictory, expectations of us. She argues that
unfamiliarity, discrepancy, multiplicity, and potential conflict in the complex social structure
require people to pay attention to the social situation and challenge them to think or act in new
ways. People develop what Coser calls an outward orientation. She showed that people who
function in complex social structures develop a deeper understanding of the social world and are
better able to function as effective citizens.

Many cognitive developmental theories also emphasize discontinuity and discrepancy. .
Cognitive growth is fostered when individuals encounter experiences and demands that they
cannot completely understand or meet, and thus must work to comprehend and master the new
(or at least not completely familiar) and discontinuous demands. Piaget (1971,1975/1985) calls
this optimal learning situation one of disequilibrium. Drawing on these theories, Ruble (1994), a
developmental psychologist, theorizes that cognitive growth (and other developmental changes)
will be stimulated by developmental transitions, such as going to college or taking a new job.
Transitions are significant moments for development because they put individuals into new
situations involving uncertainty and requiring new knowledge.

The University of Michigan’s racial and ethnic composition presents discrepancy and
discontinuity from the pre-college backgrounds of most of its students. At the time (during the

1990s) that the research reported here was conducted, approximately 90 percent of the White
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students and 50 percent of the African American students attending' the university had grown up
in neighborhoods and attended high schools that were racially and ethnically homogenous
(Gurin, G. 1992). Because of its discrepancy from their past experiences, racial and ethnic
diversity offers students at the University of Michigan (and many other institutions that draw
largely from racially/ethnically segregated locations) an opportunity for cognitive growth and
preparation for citizenship.

Democracy and Diversity at Work: The Intergroup Relations Program

One such program at the University of Michigan is the Intergroup Relations Program
(IGR). It offers a curricular program for first-year students that incorporates five conditions these
theories suggest are important for making diversity and democracy compatible: the presence of
diverse others; discontinuity from pre-college experiences; equality among peers; discussion
under rules of civil discourse; and normalization and negotiation of conflict.

Program participants in the study presented here came from diverse backgrounds.
Slightly over a quarter were students of color; a third were men; and, thirty percent grew up in
states other than Michigan. For nearly all of the students, this amount of diversity was quiie
discrepant with their pre-college backgrounds. The design of the first course that students take in .
the program, in addition to lectures, readings, and papers, includes participation in intergroup
dialogues. These groups bring together students from two different identity groups that have had
a history of disagreement over group-relevant experiences and policy issues (Zuiiiga, Nagda &
Sevig, 2002). The groups are led by two trained co-facilitators, usually upper-division or
graduate students. These groups are comprised of between twelve to fourteen students with
roughly an equal number of students from each of two identity groups. Examples include people

of color and White people; women and men; African Americans and Jews; gay men, lesbians,
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bisexuals and heterosexuals; Anglos and Latinos. Students indicate demographic information
about themselves and in which intergroup dialogue they would like to participate. Program

_coordinators assign students to specific groups based on their choices as well as keeping the
groups balanced. For seven weeks, these groups engage in weekly two-hour discussions about
policy issues that could divide the groups and individuals within the groups.

In the beginning of the groups, students commit themselves to clear ground rules for civil
discourse to guide their discussion. They engage with each other in a truly public way that is
needed for a diverse democracy to work. Barber (1989) defines public talk as entailing listening
1;0 less than speaking; affective as well as cognitive work; drawing people into the world of
participation and action; and expressing ideas publicly rather than merely holding them privately.
In these intergroup dialogues, students examine commonalities and differences between and
within groups. They learn neither to ignore group differences, which some students do in the
service of individualism or color-blindness, nor to privilege differences as an end in themselves.
They read about and discuss theories of conflict and its impact on intergroup relationships. They
engage in intergroup communication processes and practice skills to negotiate conflicts. They
identify collaborative actions that the two groups could take by forming an intergroup alliance or
coalition, though they do not actually carry out the action (see Zuifiiga, et al., 2002).

Hypotheses
We hypothesized that participation in this multicultural program would help students
. learn sentiments and skills that will be needed in a plural democracy. Specifically, we predicted
that first-year students who took the initial course in the Intergroup Relations Program, compared
to a matched sample of non-participants, as seniors would show greater: perspective-taking;

understanding that difference need not be divisive; perception of commonalities in values
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between their own and other groups; mutuality in learning about their own and other groups;
interest in politics; participation in campus politics; commitment to civic participation after
~ college; and acceptance of conflict as a normal part of social life.
Study 1: The IGR Study

Method

This is a longitudinal field study in which two groups of students were surveyed at time
of entrance to the University, and surveyed again at the end of the term when the participants
took the initial course, and four years later in their senior year. The two groups of students are
those who elected the first course in the IGR Program, and a control sample of non-participants
matched one for one on gender, race/ethnicity, in-state v. out-of-state pre-college residency, and
campus residency. This means that an in-state, African American female participant living in a
particular residence hall was matched with an in-state, African American female non-participant
in that same residence hall. The control students were drawn from a larger, comprehensive study
of the class that entered the University of Michigan in 1990 (the Michigan Study; see Gurin, G,
1992). All of the course participants were also part of the Michigan Study sample. Thus, both the
participants and control students had baseline measures that enabled us to control for self-
selection in several analyses below. Altogether 174 students, 87 participants and 87 non-
participants, were in the first-year study. In the senior year, students were mailed two
questionnaires, one from the IGR program and the second from the Michigan Study. Eighty one
percent of the sample (140 students) completed at least one of the surveys in their senior year; 70
percent (122 students) completed both senior year surveys. The data analyzed here come
primarily from the two senior year surveys, with some responses from the entrance survey used

as controls for self-selection.
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Measures

Perspective-taking was measured with four items (Davis, 1983). An example is “I find it
difficult to see things from the ‘other person’s’ point of view.” The response scale ranges from 1
(very much like me) to 5 (not at all like me) . This was measured at entrance and four years later.
(Cronbach’s o pre-test = .62, post-test = .68; M=3.80, SD=.70)

Non-divisiveness of difference was measured with four items written for the Michigan
Student Study to assess how divisive students perceive the emphasis on diversity at the
University of Michigan. An example is: “The University’s emphasis on diversity fosters more
intergroup division than understanding.” The response scale ranges from 1 (strongly agree) to 5
(strongly disagree). (Cronbach’s o.: post-test only = .83; M=2.61, SD=.64).

| Perception of commonalities in values across groups was measured specifically for the
Michigan Student Study, and was described in the questionnaire as: “People often feel that some
groups in our society share many common values, while other groups have few common values. _
For each of the groups listed below (African Americans, Asian Americans, Hispanics/Latinos,
Native Americans, and White Americans), please indicate how their values and your groul.)’s
values are similar or different.” The index summing across these judgments of commonality with
groups other than one’s own ranges from 1 (much more different than similar) to 4 (much more
similar than different). Commonalities in values were measured at entrance and four years later
(Cronbach’s a.: pre-test =.84, post-test =.86; M=2.60, SD=.74).

Mutuality in learning about own and other groups was measured by

agreement/disagreement with statements about one’s own group, and with statements about
groups other than one’s own. These statements were positioned at different places in the

questionnaire so that students would consider their own and other groups as independently as
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possible. The response scale for each statement ranges from 1 (strongly disagree) to 4 (strongly
ag'ree). The statements about one’s own groups include: “Since coming to college, I have gained
greater knowledge of my racial/ethnic group’s contributions to American society” (M=2.47,
SD=.86), and “I have thought more about my memberships in different groups” (M=3.10,
SD=.69): The statements about other groups are: “Since coming to college, I have enjoyed
learning about the experiences and perspectives of other groups” (A=3.38, SD=.59), and T have
learned a great deal about other racial/ethnic groups and their contributions to American society”
(M=2.86, SD=.73). These items were analyzed separately.

Acceptance of conflict as a normal part of social life was measured by asking students to
evaluate conflict-on eight statements. Factor analysis revealed two factors, a positive and a
negative evaluation factor. An example of positive evaluation is: “Conflict and disagreements in
classroom discussion enrich the learning process.” An example of negative evaluation is: “The _
best thing is to avoid conflict.” The response scale ranges from 1 (strongly agree) to 4 (strongly
disagree). High scores represent high positive and high negative evaluatiox'ls of conflict.
(Cronbach’s a for the positive index: post-test only = .70, M=3.21, SD=.42; o for the negétive
index: post-test only = .64, M=1.92, SD=.49).

Interest in politics was measured by agreement/disagreement with four statements that

indicate low interest such as: “I do not enjoy getting .into discussions about political issues,” and
“I do not try hard to keep up with current events.” The response scale. for each statement ranges
from 1 (strongly agree) to 7 (strongly disagree). High scores indicated high interest in politics.
(Cronbach’s oo = .67, M =5.11, SD =1.18).

Participation in campus politics was measured by asking seniors how involved they had

been during their years in college in “campus political activities.” The response scale ranges
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from 1 (not at all involved) to 4 (substantially involved), (A/=1.24, SD=.58).

Participation in community service was measured by asking seniors how involved they
had been during college in “community services activities on campus or off-campus, such
activities as Big Brother/Big Sister, Project SERVE”. The response scale ranges from 1 (not at
all involved) to 4 (substantially involved), (M = 2.36, SD=1.10).

Commitment to post-college civic participation was measured by asking seniors how
important the following activities would be after college: “influencing the political structure;”
“helping my group or community;” “helping to promote racial/ethnic understanding.” The
response scale ranges from 1 (not at all important) to 5 (crucially important). (Cronbach’s
=.61. M=2.41, SD=.68).

Analyses

The predictions were tested in three steps. First, a one-way multivariate analysis of .
variance (MANOVA) was conducted to determine if the IGR had a significant impact across the
fourth-year outcomes. Results revealed significant differences between the participant and
control groups on the multiple dependent measures of democratic sentiments and civic activities
(Wilk’s L =.755, F (14,82) = 1.896, p = .039). Then t-tests were conducted to assess mean
differences on these measures be-tween participants and control students at the end of the 4™ year. -
Finally, for those measures where we also had entrance scores, regressions were run using the
pre-test entrance measure and a dummy variable of participation/non-participation as predictors.

These regressions control for the possible role of self-selection into the IGR program.
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Results

Senior Year Differences between Participants and Control Students

Nearly all of the predicted relationships between program participation and democratic
sentiments as well as civic participation during college were supported by the senior
comparisons of participants and control students (see Table 1).

The participants as seniors, compared to the matched control students, more frequently
expressed democratic sentiments. They showed significantly greater motivation to take the
perspective of others. They less often evaluated the University’s emphasis on diversity as
p.roducing divisiveness between groups, and in fact showed greater mutuality in their
involvements with their own groups and with other groups. During the college years they had

thought more about their own group memberships but they had also enjoyed learning about the

experiences and perspectives of other groups more than the control students. They also reported

having learned more about other racial/ethnic groups and their contributions to American
society. They expressed a greater sense of commonality in values about work and family with
groups other than their own. In all of these ways, the IGR had fostered an appreciation of both
group differences and commonalities. Finally, the participants normalized the role of conflict in
social life to a greater extent than had the control students. They had significantly more positive
views of conflict, as well as significantly less negative views.

Specifically on civic engagement, Table 1 further indicates-that the participants were
more interested in politics and also had participated more frequently in campus political
activities. However, they had not taken part more frequently in community service activities
during college. With respect to the importance they placed on post-college civic activities, the

participants were more committed to helping their group or community and helping to promote

R —

-
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racial/ethnic understanding, although this proved to be the result of self-selection rather than an
effect of the program (see below).

Controls for Possible Self-selection

It is possible that students who participated in IGR might have entered college with
stronger democratic sentiments, and if so, the effects of IGR that we have discerned might result
from these predispositions and not from the program itself. Our matching procedure controlled
several sources of possible self-selection (gender, race/ethnicity, in/out state pre-college
residence, and college residence hall). In addition, for eight of the senior questions (representing
three concepts — perspective taking, perception of commonality in values, and commitment to
post-college civic participation), it was possible to control for identical measures taken at the
time students entered the University of Michigan four years earlier. Even afier confrolling for
first year scores as covariates in analysis of variance, the participants as seniors had significantly
higher scores than did the matched controls on the measure of perspective taking (F (1,114) =
4.34, p =.04). Similarly, the program is also associated with an increase in their sense of
commonality in work and family values with groups other than their own after controllihg for
how much commonality the students had felt toward these groups when they entered college.
Participants, as compared to the matched controls, judged themselves more similar in values to
non-membership groups (¥ (1,96) = 6.82, p = .01). This analysis showed, however, that students
who participated in the IGR program were already more disposed than the control students when
they entered college toward post-college civic participation. Once their initial motivation to help
their group or community and to promote racial/ethnic understanding was controlled,
participation in the program had no effect, neither increasing nor decreasing these post-college

civic commitments.
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Finally, for four other senior measures (representing mutuality of own and other groups),
we were able to use a related, though not identical, baseline measure to control for possible self-
selection. At time of entrance students were asked how important various possible college
experiences were to them personally. A high importance placed on two of these, “Learning about
cultures different from my own,” and “Getting to know people from backgrounds different from
my own,” might have predisposed students to take part in the IGR and might account for the
apparent effect of the program on their involvement with their own and other'groups as seniors.
However, this proved not to be the case. After controlling for an index of these two ﬁrst-yc?ar
measures, the participants as seniors scored significantly higher than the controls on enjoying
learning about the ex—periences aI;d perspectives of other groups (F (1,117) =11.7, p=.001),
tﬁinking about memberships in various groups (¥ (1,117) =11.2, p=.001), and learning a great
deal about other racial and ethnic groups and their contributions to American society (F (1,114)
=9.9, p=.002). Neither the predisposition measure nor program participation was significantly
related to learning a great deal about the contributions of one’s own group(s).

Study 2: The Michigan Student Study

The IGR was designed explicitly as a quasi-experimental field study of diversity and
democracy. Other educational activities have also been created to help students make educational .
use of Michigan’s ethnic and racial diversity. These activities share certain features of the IGR,
although they are not part of a coherent undergraduate program. We were interested in whether
or not these other educational activities have similar effects to the IGR in fostering democratic
sentiments among undergraduates.

One activity, participation in intergroup dialogue, is closely aligned with and actually

grew out of the IGR Program. On the Michigan campus, intergroup dialogues are offered within
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courses beyond those that are offered in the IGR, and also within various campus organizations.
They always meet over time, although the time varies from one month to ten weeks depending
on the particular course or campus organization. A second activity is participation in campus-
wide educational events about the cultures, histories, and politics of various groups in American
society. .These events expose students to knowledge about race and ethnicity in settings that draw
highly diverse audiences. A third is exposure to knowledge about race and ethnicity in formal
classrooms. All undergraduates in the College.of Literature, Sciences, and the Arts are required
to take at least one course before graduating that covers theories and research on race and
ethnicity in American society. The Race and Ethnicity requirement (or sometimes called the
diversity requirement) reflects the University's strong commitment to use its racial and ethnic
diversity in an explicitly educational manner.

A value of examining the impact of these activities, although they were not part of a
unified program, is that the Michigan Student Study (MSS) includes a large enough number of
students to analyze data from four racial/ethnic groups (African American, Asian American,
Latino, and White) separately. Thus, the MSS allows us to see if diversity activities have similar
outcomes in all groups. The number of students in the IGR study was too small to allow analyses
of separate groups.

Method

As indicated earlier, both the participants and the control stucients in the IGR were part of
the larger, comprehensive study of the class that entered the University of Michigan in 1990 (see
Gurin, G, 1992). This made it possible to explore the extent to which the effects of the IGR apply
to other diversity experiences that a broader longitudinal sample of students had during the four

years of college. The Michigan Student Study is a longitudinal study that followed students from
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first year through the senior year. The data analyzed here comes from students who were
measured both at entrance and at the end of the senior year: European Americans (7= 1129),
African Americans (#=187), Latino(a)s (#=88), and Asian Americans (#=266).

Measures

Experience with Diversity. The survey instrument that was given to the students as
seniors included reports of their experiences with diversity. Students were asked two questions
about classes, namely how much exposure they had in classes to information and activities
devoted to understanding other racial/ethnic groups and interracial/ethnic relationships, anc‘i if
they had taken a course that had an important impact on their views of racial/ethnic.diversity and
multiculturalism. A third measure assessed the number of five annually-held multicultural events
(Hispanic Heritage Month, Native American Month, Pow-Wow, Asian American Awareness
Week, and Martin Luther King, Jr. Symposium) the student had attended during the four years of
college. A fourth asked if the student had participated in an intergroup dialogue.

These indicators of experience with diversity in classrooms, multicultural events, and
dialogues seem to capture fairly well the important features of the IGR Program. Accordiﬁgly,
we formed a summary measure—by standardizing individual items and then averaging across

them--of curricular and co-curricular diversity experiences for the students in the Michigan

Student Study.

Democratic Sentiments. With only two exceptions, the same measures of democratic
sentiments already-described for the IGR study were available in the Michigan Student Study
dataset as-well. The two that were not available in the broader MSS sample are attitudes toward

conflict and interest in politics.
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Analyses

The relationship of this diversity experience measure to democratic sentiments and civic
activities was analyzed separately for White, African American, Asian American, and Latino(a)
students, using multiple regression. In the regression equation, initial position on outcome
measures was controlled when available. Gender and in/out state pre-college residence were also
controlled to make the analysis parallel to the analysis of the IGR program. [Post-test score =
Bi(Diversity Experiences) + B(Pre-test score) + B3(Gender) + Bs(In/out-state)+ Bs(Constant)].
Multicollinearity was.not a problem as none of the intercorrelations among these predictors
exceeded a correlation of .20.

Table 2 shows the relationships between having had these diversity experiences and
measures of democracy sentiments and citizen participation for each of the four groups of
students. Several conclusions can be drawn from this analysis. First, the broader campus study
clearly supports what we learned about the impact of IGR Program. Across the four groups, there
is evidence of a fairly consistent effect of having been exposed to knowledge about racial/ethnic
groups and to interaction with students from varied backgrounds in classrooms, events, and
intergroup dialogues.

For White students, the index of these diversity experiences was significantly related to
perspective taking and also to a sense of commonality'in values with African Americans and

" Latinos, even after adjusting for entrance measures of these same sentiments. It was also
significantly related to having learned about both 01.;her groups’ and own group’s contributions to
American society, and to actual participation in the activities of both their own groups and of

other cultural groups. This effect held even after adjusting for motivation to learn about other
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backgrounds and cultures that the students expressed when they entered college. Furthermore,
White students who had experienced diversity in classrooms, events and intergroup dialogues

~more often than other students who had not experienced such diversity contended that difference
is not inevitably divisive but instead can be congenial to democracy. They had been more
engaged in citizenship during college through community service campus political activities.
They were not more active in student government, however.

For the three groups of color, Table 2 shows that these experiences were also influential
in citizenship preparation. Nearly all of the predicted relationships were statistically reliable. One
éxception is the lack of relationship between this diversity index and perspective taking for the
three groups of color. However, as noted in Table 2, there was a significant relationship for
African American students between perspective taking and participation in dialogue groups, as
well as participation in multicultural events. Thus, the aspect of the diversity experience index
that most directly asks students to consider the perspectives of members of other groups did
show the expected relationship between diversity and perspective taking for African American
students (although not for Asian American or Latino students).

Finally, the broader study illuminates some subtlety in the impact of diversity
experiences on perceived commonalities with other groups. It shows that diversity experiences
increased the sense of commonality that White students perceived with both African American
and Latino students, whereas diversity experiences were not significantly related to the

. expression of commonality with White students by the three groups of color. Because the sample
size in the IGR study was too small to distinguish the sense of commonality different groups of
students felt with particular other groups, the differential impact of experience with diversity on

White students and students of color could not be discerned. It is important to note, however, that
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these results from the broader study do not show a statistically significant negative relationship
between diversity experiences of groups of color on their sense of commonality with White
" students. The broader Michigan Student study also shows consistent relationships for all groups
between diversity experiences and involvement in their own groups, while the IGR study showed
mixed results about this relationship.
Discussion

The results from both studies demonstrate important consistency in the effects of
diversity experience across two situations (a multicultural educational program, and in the
Michigan campus at large); across two longitudinal assessments; and across four groups of
students (White, African American, Asian American, and Latino(a) students.) It might be asked
if the similarity in results across studies is produced by including IGR participants and control
students in both sets of analyses. We analyzed the broader campus data with and without the
participants and control students of the IGR study, and found no differences in the results of the
two analyses. That would be expected, of course, since the IGR students constituted a small
proportion of the broader study.

A notable exception to the picture of consistency across groups is revealed in the
analysis of perceptions of commonality in the Michigan Student Study where the results differ
for White students and students of color. This difference raises the question of why diversity
experience does not foster among students of color a stronger sense of commonality with White
students. One possible reason is that experience with White students is less novel for students of
color than experience with African American, Latino(a), and Asian American students is for

White students (Gurin, Peng, Lopez, & Nagda, 1999). This may account for the different impact

that diversity experience has. It is also important to stress that the lack of relationship between
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the diversity experiences of students of color and perceived commonality with White students
does not support the contention among conservative critics of multiculturalism that it fosters
division among groups. Students of color with the greatest experience with diverse peers show
greater, not less, interest in learning about groups other than their own and they perceive less, not
more, division among different racial and ethnic groups.

We use the term effects in these conclusions because in many instances it was possible to
control for self-selection by using identical measures of the outcomes that were collected when
the students first entered college, and in the case of the IGR study by matching participants and
non-participants on relevant demographic characteristics. In all instances except one (importance
placed on post-college civic activities in the IGR study) where it was possible to control for the
student’s initial position on the outcome measures, the difference between the participants and
controls, and the relationship between amount of diversity experience and outcomes in the MSS
study was statistically reliable. Thus, we feel assured that these differences did not reflect merely
a tendency of certain kinds of students to participate in the IGR program or in other diversity
experiences on the Michigan campus that were measured in the MSS. A limitation of the studies
is that we did not have college entrance measures for all of the outcomes. Moreover, controlling
for self-selection by using pre-measures of outcomes as covariates is not the definitive test of
causality that random assignment provides. In addition, future research should more closely
study the experiences students of color (and specific ethnic groups) have with diversity in
education, and when or how this may result in different types of outcomes related to democratic
sentiments and participation (e.g., Gaines, this issue; Gurin, Peng, Lopez, & Nagda, 1999;

Tatum, this issue).
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In conclusion, these studies provide an examination of the potential impact, and promise,
of diversity experiences, through curricular and co-curricular activities taking place in higher
education today, for democratic citizenship. These studies support the claim l?y Guarasci and
Comwell (1997) in Democratic Education in an Age of Difference that democratic citizenship is
“suengﬂ;ened when undergraduates understand and experience social connections with those
outside of their often parochial ‘autobiographies,” and when they experience the way their lives
are necessarily shaped by others” (Preface, p. xiii). The discrepancy that racial and ethnic
diversity on college campuses offers students for personal development and preparation for
citizenship in an increasingly multicultural society depends on actual experience that students
have with diverse peers. Just as positive educational benefits of racial and ethnic desegregation
depended on real integration of children from different backgrounds, higher education
institutions have to make use of racial/ethnic diversity by creating educational programs that
bring diverse students together in meaningful, civil discourse to learn from each other. In arguing
in Regents of the University of California v. Bakke case that the use of race as one of many
factors to achieve racial/ethnic diversity was constitutional, Supreme Court Justice Powell (1978)
appears to have understood the critical importance of actual experience with diversity. He uses
an article written by President Bowen of Princeton University that a great deal of learning occurs -
through interactions among students of both sexes; of different races, religions, and backgrounds;
who come from cities and rural areas, from various states and counni;:s; who have a wide variety
of interests, talents, and perspectives; and who are able, directly or indirectly to learn from their
differences and to stimulate one another to reexamine even their most deeply held assumptions

about themselves and their world” (Powell, 1978, p. 412).
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For diverse students to learn from each other and become culturally competent citizens
and leaders of a diverse democracy, institutions of higher education have to go beyond simply
increasing enrollment of student of different racial and ethnic backgrounds. These institutions
must also attend to both the quality of campus racial climate and actual interactions among
diverse students. As Gurin (1999, p. 41) conveyed in her testimony in support of the University
of Michigan in the two legal challenges to its admission policies at the undergraduate level and
in its School of Law, the onus is on higher education institutions:

to make college campuses authentic public places, where students from different

backgrounds can take part in conversations and share experiences that help them develop

an understanding of the perspectives of other people. Formal classroom activities and
interactions with diverse peers in the informal college environment must prompt students
to think in pluralistic and complex ways, and to encourage them to become committed to
life-long civic action. Otherwise, many students will retreat from the opportunities
offered by a diverse campus to find setfings within their institutions that are familiar and _
that replicate their home environments.
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Table 1

Democratic Sentiments and Civic Activities in the Fourth Year of College

Participant M Control M

Democratic Sentiments

Perspective-taking (range: 1-5) 3.91 (.66)
Non-divisiveness of difference (1-5) 2.71 (57)
Perceived commonality with other groups (1-4) 2.79 (.85)
Positive evaluations of conflict (1-4) 3.34 (.36)
Negative evaluations of conflict (1-4) 1.85 (43)

Mutuality in learning about own and other groups (1-4):
. Enjoyed learning about experiences of other groups 3.56 (.50)
« Thought more about my memberships in different groups 3.31 (.53)
 Learned about other groups and contributions to-society ~ 3.05 (.65)
« Gained knowledge of my group’s contributions to society 2.58 (.84)

Civic Activities during College

Interest in politics (1-7) 5.29 (1.12)
Participation in campus politics (1-4) 1.34 (.72)
Participation in community service (1-4) 2.49(1.16)

Civic.Activities Anticipated Post-College

Helping my group or community (1-5) 4.06 (.90)
Helping to promote racial/ethnic understanding (1-5) 3.43 (1.01)
Influencing political structure (1-5) 2.79 (.99)

3.71* (.73)
2.51* (.68)
2.44%+% (57)
3.09%%* (.43)

1.99* (.54)

3.20%+* (.62)
2.91%+* (.75)
2.68%** (75)

238 (.87)

4.94%%% (1.23)
1.14* (.39)

2.25(1.19)

3.78%+(.90)
3.16*(1.10)

2.70 (87)

Note. Standard deviations presented in parentheses. Higher scores indicate higher attribute.
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Table 2

Regression analysis of the effects of diversity experiences on democratic sentiments and civic

activities of college seniors (Michigan Student Study)

B  SEB Beta
Pers.pective Taking
Whites (R*=.280) 135 031 (132%kxx
African Americans (R’=.186) 109 102 .108!
Asian Americans (R’=.273) 049 065 .049
Latino(a)s (R*=.143) 007  .139  .007
Sense of commonality: White students with groups of color
With African Americans (R?=.093) 296  .038  .288**xx
With Asian Americans (R?=.051) 091 072  .042
With Latino(a)s (R’=.079) 176 071 .094**
Sense of commonality: Students of color with White
students 183 221  .095
African Americans (R*=.018) 005 128  .003
Asian Americans (R*=.059) -313 314 -147
Latino(a)s (R’=.125)
Mutuality: Participate in own group activities
Whites (R=.010) : 068 020  .100%**
African Americans (R2=.O76) 356 .091 276%***

Asian Americans (R’=.077) 402 086  278%*x*




Latino(a)s (R%=.146)
Mutuality: Participate in other group’s activities
Whites (R?=.061)
African Americans (R2=.O97)
Asian Americans (R?=.053)
Latino(a)s (R*=.130)
Mutuality: Learned about own group’s contributions
Whites (R*=.044)
African Americans (R’=.054)
Asian Americans (R%=.098)
Latino(a)s (R’=.143)
Mutuality: Learned about other group’s contributions
Whites (R’=.117)
African Americans (R’=.098)
Asian Americans (R?=.125)
Latino(a)s (R’=.133)
Non-divisiveness
Whites (R*=.050)
African Americans (R’=:043)
Asian Americans (R?=.031)
Latino(a)s (R’=..032)
Political Participation: Student Government

Whites (R?=.003)
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.509

A7

384

251

445

-.239

-.288

=321

-471

553

513

514

540

273

179

192

193

.048

135

.020

.088

.067

126

.039

.090

.065

131

.045

115

.086

151

.035

.063

.066

.098

.024

J382x**

24TH***
312%%+
230%++

361+

~209***+*
=033**k
23] %%%k

-.378%***

3414
314%%rx
3ageees

364***

233 F*k**

208**
176**

.180*

.050



African Americans (R’=.013)
Asian Americans (R*=.007)
Latino(a)s (R*=.018)
Political Participation: Campus political activities
Whites (R*=.043)
African Americans (R’=.034)
Asian Americans (R=.125)
Latino(a)s (Ré;.042)
Political Participation: Community Service
‘Whites (R%=.033)
. African Americans (R?=.029)
Asian Americans (R2=.O94)

Latino(a)s (R*=.020)
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.098

.053

.068

175
.148
295

.203

386
254
455

.209

064
.038

.055

.025
.059
.048

100

062
.110
.088

157

113
.86

133

-206****
184%*
354xk%x

205*

183 %%
.169*
3O7F***

.143

*p<.05**p<.01***p<.001

Note. The analyses of perspective taking and sense of commonality with members of other

groups included pre-measures of these outcomes taken when the students entered college. The

analysis of mutuality included the same pre-measure of motivation to learn about people from

different backgrounds and cultures used in the IGR study. These pre-measures were used as

controls in the analyses of these outcomes, thus these analyses provide a reasonable assessment

of effects.

! The effects of dialogue and multicultural events, without classroom exposure, are statistically

reliable for African American students. The relationship between perspective taking and an index

with just those two diversity experiences has a B of .233, SE B of .101, and a Beta of .223*.
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SUMMARY:

.. The findings of Brown v. Board of Education greatly boosted the widespread view that school desegregation would
enhance African American achievement and close the black-white achievement gap. ... I. DESEGREGATION AND
THE ACHIEVEMENT GAP ... Note that the level of racial balance stayed relatively stable between 1982 and 1995,
indicating that desegregation was not being dismantled to any significant degree. ... Desegregation can mean the act of
creating a uniform program‘of education for all students, regardless of the degree of racial balance in each school build-
ing. ... In these cities even perfect racial balance meant that most schools were predominately minority, and hence not a
valid test for the effect of desegregation. ... Chart 5 shows the achievement trends in Charlotte-Mecklenburg between
1978, a few years after desegregation (racial balance) started, and 1997. ... It is not clear what caused these gains, but
since gains occurred for both groups it does not appear to be related to desegregation (racial balance) per se. ... It is
quite clear, then, that a large academic achievement gap remains between black and white students despite many years
of extensive desegregation. ... When desegregation failed to close the achievement gap, some social scientists and many
educators changed their argument about the cause of the gap. ... For these reasons, I do not think the end of desegrega--
tion - if it comes - will have any substantial effect on the achievement gap. ...

TEXT:
[*629]

The findings of Brown v. Board of Education n1 greatly boosted the widespread view that school desegregation
would enhance African American achievement and close the black-white achievement gap. Among other things, Brown
held that official segregation created feelings of inferiority among black students that "may affect their hearts and minds
in a way unlikely to ever be undone."” n2 The Court said this finding was "amply supported by modern authority," n3 )
which consisted of 2 number of major social science studies cited in the famous Footnote 11, including a statement
signed by thirty-two social scientists. A logical corollary to the harm finding is that desegregation should end the harm-
ful effects of segregation and bring about educational and social benefits for black children. I have called these two pos-
tulates the original "harm and benefit" thesis. n4

Few legal scholars give weight to the harm and benefit thesis in the overall structure of the Brown decision, refus-
ing to believe that the-Justices relied on social science evidence as the primary basis of their conclusions. n5 Rather,
most legal scholars believe the fundamental legal principal in Brown was the Court's other statement that "separate edu-
cational facilities are inherently unequal.” n6é As such, laws or policies that separate students on the basis of race would -
[*630] be unconstitutional, regardless of whether segregation was harmful or whether desegregated schools produced
better outcomes for black children.

The harm and benefit thesis, however, was strongly embraced by civil rights advocates as the cornerstone of
- Brown. It soon became clear why: if the-constitutional objection is harm rather than unequal treatment, it was fairly easy
to extend Brown to cover all types of segregation, such as the de facto school segregation brought about by a combina-
tion of geographic school assignment ("neighborhood schools") and private housing choices of parents. The constitu-
tional wrong then became school segregation regardless of its causes, especially ones caused by housing segregation.
Desegregation (i.e., the racial balancing of schools) could thus be elevated to a fundamental, permanent right rather than -
a temporary remedy to counteract the effects of Jim Crow laws. n7



The Supreme Court never accepted this logic, and in later decisions continued to emphasize that the constitutional
offense was state-sanctioned segregation, not racial imbalance. n8 Indeed, the Swann decision explicitly disapproved
the notion that "any particular degree of racial balance [was a] substantive constitutional right." n9 The insistence on
state action as a requirement for illegal segregation was repeated in many later Supreme Court decisions. n10

The well-established de jure standard did not deter civil rights leaders and many social scientists from promoting
school desegregation as a matter of permanent educational policy whether the policy was enacted by school boards,
legislatures, or the courts. The fundamental rationale for the supporters of school desegregation continued to be the
harm and benefit thesis, although the specifics of the thesis changed over time.

The best statement of the modern harm and benefit thesis is found in an amicus brief signed by fifty-two social sci-
entists in Freeman. n11 For example, the harms of segregation and the benefits of desegregation have been extended to
most students of color and to white students as well. Hispanics were included because they are [¥631] disadvantaged
and have also experienced discrimination; whites were added because segregation deprives them of the benefits of racial
diversity, especially improving their attitudes and reducing racial prejudice. Desegregation itself has become a much
broader concept than in Brown, requiring changes in attitudes, political support by all groups, and even classroom racial -
balance if its benefits are to be realized. This broader thesis also underlies the more recent "diversity” movement, which
argues that social benefits accrue from maximizing racial and ethnic representation in all types of settings.

In my opinion, belief in the harm and benefit thesis is the main reason why civil rights leaders and some social sci-
entists have been critical of the trend in unitary status decisions, whereby many school districts have been released from
court supervision and allowed to return to non-racial student assignment to schools. n12 The fear is that a return to geo-
graphic school attendance zones ("neighborhood schools"), combined with housing patterns, will inevitably lead to de
facto school "resegregation,” and this resegregation in turn will mean a loss of educational benefits, particularly for mi-
nority students.

To what extent is this concern justified by current evidence? Has desegregation improved minority achievement,
and is there reason to believe that a return to de facto segregated schools will actually reduce minority achievement? In
short, will an end to desegregation prevent a closure of the current achievement gaps between white and minority -~
groups? This paper will attempt to answer these questions using a variety of evidence, from national studies and case
studies that I have conducted in desegregated school districts over the past decades.

1. DESEGREGATION AND THE ACHIEVEMENT GAP

There is a well-known substantial and persistent academic achievement gap between U.S. African American and white
students. n13 The National Assessment of Educational Progress (NAEP), which has been administering achievement
tests to American youth for over thirty years, has best documented this gap. n14

A sampling of this data is shown in Charts One and Two, which [*632] summarize the NAEP trends in math and
reading scores for 8th graders over a period of nearly three decades. The math trends show a very large black-white gap_
in 1973, which was reduced appreciably by 1986. Since that time, white math scores have risen gradually while black
scores have remained constant, so that the math gap has continued to widen for the past fifteen years or so. Likewise,
the reading gap started out very large in 1971 and closed significantly by 1988. After 1988, white reading scores rose
while black scores declined, so that by the end of the decade a large gap exists between black and white students in
reading skills. Therefore, while these gaps in basic skills have diminished somewhat over this thirty-year period, black
students still trail white students by nearly a full school year. Put in another way, the average black 8th grader is scoring
at about the same level as the average white 7th grader.

What has caused this pattern of black achievement scores, first rising and then leveling off again or even declining?
What role has desegregation played in this, if any? There are a number of potential explanations for these changes, and
desegregation is only one of them. Substantial school desegregation did take place during this period, but other changes
also occurred at the same time. State and federal compensatory education programs grew rapidly during this time frame,
particularly Title 1 and Head Start, as well as a number of state and local funding programs aimed at helping minority
and poor students. Certain minority socioeconomic characteristics also improved during (and just before) this period,
and it is well established that the socioeconomic status of families has a strong effect on children's academic achieve-
ment. n15 Can we decide whether some of these factors are more or less important in explaining changes in the continu-
ing black-white achievement gap?

[*633]



[SEE FIGURE IN ORIGINAL] [*634]

[SEE TABLE IN ORIGINAL] [*635] It is true that most desegregation plans were implemented during the 1970s
and early 1980s, a period that coincides with the largest black achievement gains. n16 Using a summary index of racial
balance, Chart 3 demonstrates that desegregation occurred rapidly between 1968 and 1972, when most Southern school
systems implemented plans. Desegregation then progressed at a slower rate until about 1982, during which time most
Northern systems adopted desegregation plans. n17 Note that the level of racial balance stayed relatively stable between
1982 and 1995, indicating that desegregation was not being dismantled to any significant degree.

The fact that black achievement rose while desegregation progressed led a number of early observers to conclude
that school desegregation was an important cause of the black achievement gains. n18 Interestingly, most who specu-
lated about this did not have any information about whether the gains occurred primarily in desegregated schools, which
would seem important in deciding whether desegregation per se was the active causal factor. Later studies offered alter-
native explanations. n19

[*636]

[SEE FIGURE IN ORIGINAL] [*637] The relationship between black achievement and school desegregation in
the NAEP data is clarified in Chart 4, which tracks changes in black 8th grade reading scores in schools that were de-
segregated (defined as less than one-half black) or segregated. While it is clear that reading achievement gains occurred
in both desegregated and segregated schools, the gains were somewhat larger in desegregated schools. The pattern was
similar for math scores. It is hard to conclude from this evidence that desegregation was the primary reason for black
achievement gains during the 1970s and 1980s, when black achievement increased significantly in non-desegregated
schools.

At this point a clarification is needed. The term "desegregation” can take on several meanings, only one of which is
relevant to the evidence in Chart 4. Desegregation can mean the act of creating a uniform program of education for all
students, regardless of the degree of racial balance in each school building. In this sense a desegregation plan might
create equal programs where unequal programs were the rule before desegregation. This definition is closer to that im-
plied in the original Brown decision.

But desegregation also means, especially after Swann, that the schools in a school system are racially balanced, in
that each school has a racial composition approximating the overall system composition. Chart 4 looks only at the effect
of racially balanced schools, but this is the most relevant definition for the debate over ending desegregation plans.
Those who are critical of ending school desegregation worry primarily about the loss of racial balance and the return to
racial isolation, and about the potential adverse effects of a predominately minority school environment on-black
achievement.

[*638]

[SEE FIGURE IN ORIGINAL] [*639] Another way of evaluating the effects of desegregation on academic )
achievement is to examine changes in achievement and the black-white gap in school systems that have undergone ex-
tensive desegregation. Although hundreds, if not thousands, of school systems throughout the nation have desegregated,
certain school systems are better than others for testing the harm and benefit thesis. .

Some school systems were desegregated after most middle class white families had left the public schools; Atlanta,
Philadelphia, Chicago, Los Angeles, Detroit, and Cleveland are good examples. In these cities even perfect racial bal-
ance meant that most schools were predominately minority, and hence not a valid test for the effect of desegregation. ~
Other school systems had only small fractions of minority students when desegregation took place, so that desegrega-
tion still meant predominately white school systems.

Two of the best examples of comprehensive and meaningful levels of desegregation are Charlotte-Mecklenburg,
North Carolina, and Wilmington-New Castle County, Delaware. Charlotte-Mecklenburg is a county-wide school system
where predominately black inner city schools were desegregated with predominately white suburban schools via busing.
Because the county system was 80 percent white when desegregation began, it remained a majority white school system
despite considerable white flight in the early 1970s. As recently as 1998 it was 40 percent black, 55 percent white, and
about 5 percent Asian. Nearly all of its schools were racially balanced from the early 1970s to the early 1990s.

Chart 5 shows the achievement trends in Charlotte-Mecklenburg between 1978, a few years after desegregation (ra-
cial balance) started, and 1997. In 1978 the achievement gap was very large, a little over 40 percentile points. Interest-



ingly, the achievement of both black and white students rose between 1978 and 1982, and the achievement gap de-
creased slightly. It is not clear what caused these gains, but since gains occurred for both groups it does not appear to be
related to desegregation (racial balance) per se. For example, teachers may have been doing a better job teaching the
material covered by the tests, a practice that does not require racial balance. At any rate, a new test was introduced in
1986 and the scores of both groups fell, albeit not quite as low as the 1978 scores. The gap then widened somewhat so
that by 1992 the gap nearly returned to what it was in 1978 - just under 40 percentile points. Then a new state test was
introduced in 1994 which showed a continuing gap of nearly 40 [*640] percentile points. n20

[*641]

[SEE FIGURE IN ORIGINAL] [*642] The Wilmington-New Castle County system has a similar history and a
similar pattern of achievement. Wilmington was a predominately black urban school system that was merged, by court
order, with predominately white suburban school systems to form one large metropolitan school system (it was later
broken up into four subsystems). n21 Starting in 1978, schools were racially balanced by having Wilmington black stu-
dents attend schools in the suburbs for nine out of twelve years, and suburban white students attending Wilmington
schools for three years (usually grades 4-6). Again, the consolidated district had about 80 percent white students to be-
gin with so that, despite considerable white flight, Wilmington-New Castle still had a 65-35 white-black ratio as late as
1993. .

The achievement trends in Chart 6 tell a story quite similar to that of Charlotte-Mecklenburg. Although there is no
early increase in test scores for either group, the black-white achievement gap remains large and steady despite many
years of "ideal" racial balance. A new test introduced in 1989 (the Stanford Achievement Test replaced the CAT test)

.shows a consistent achievement gap that is about the same magnitude as the national black-white achievement gaps
documented in the NAEP studies.

It'is quite clear, then, that a large academic achievement gap remains between black and white students despite
many years of extensive desegregation. This gap is revealed both in national studies and in studies of individual school
systems, and the gap exists regardless of the extent and duration of desegregation. Although the gap diminished some-
what during the 1970s and 1980s, it is still substantial. Most importantly, unlike the time of Brown, there is no réason-
able way that school segregation can be invoked as a primary.cause of this achievement gap, nor is there any credible
evidence that school desegregation - in the form of racial balancing - has diminished the gap to any important degree.

[*643]
[SEE FIGURE IN ORIGINAL] [*644]
Il. ALTERNATIVE EXPLANATIONS OF THE GAP

If segregation does not cause the achievement gap and desegregation has little impact on closing it, what are its causes?
A complete critique of the harm and benefit thesis should be able to offer alternative explanations for the achievement
gap. Education and social science researchers have offered at least two explanations. One explanation involves what we-
might call school factors, which include financial resources, staffing, curriculum, standards, and any other aspect of the
school program. Another explanation involves non-school factors, of which a student's family background is the pri-
mary cluster. :

When desegregation failed to close the achievement gap, some social scientists and many educators changed their
argument about the cause of the gap. While not abandoning the segregation argument entirely, many began to blame the
achievement gap on inadequate resources and lower-quality teachers, particularly in central-city school districts with
high concentrations of poor and minority children. In these types of school systems, so the argument goes, black chil-
dren are concentrated in schools with few resources and with unqualified teachers, at least as compared to schools at-
tended by middle class white children. This argument was made most pointedly in a recent lawsuit in New York city,
where a group called "Campaign for Fiscal Equity” sued the State of New York (in State court) on behalf of the city
school system. )

There is a large research literature on the impact of school resources on achievement, and it would be beyond the
scope of this essay to review that material here. Suffice to say a lack of consensus exists about what kind of school re-
sources can change achievement levels after students start school and by how much. There are also no agreements as to
whether any combination of resources and programs can close the achievement gap. n22



If school factors are to explain the achievement gap, two relationships must be demonstrated. First, a school re-
source must be related to achievement, in that more of that resource (i.e., funding, teacher quality, smaller classes, etc.)
can be shown to raise achievement. Second, there must be a difference in the allocation of that resource between black
and white students - that is, black [*645] students must receive less of that resource. If this latter relationship is not
demonstrated, then the first relationship is moot. -

Chart 7 uses data from NAEP to compare the availability of seven commonly studied school resources between
black and white 8th grade students; the teacher characteristics are computed for students’ 8th grade math teachers. The
resources examined are the percentage of math teachers with a Master's degree, number of years they have taught math,
percentage of teachers with a junior high math certificate, percentage of teachers with a math major or minor in college,
hours of class time spent on math instruction per week, number of students in the math class (class size), and per pupil
instructional expenditures at the school district level.

There are no significant differences (or the differences favor black students) on five of the seven resource indica-
tors: having an MA degree, teaching experience, hours of math instruction, class size, and instructional expenditures.
Since there is no difference favoring white students on these school resources, the 8th grade math gap cannot be ex-
plained by differences in these resources - whether or not they are correlated with achievement.

. Two school resources do show a disadvantage for black students. One is the percent of teachers with a certificate in
junior high math: 75 percent of white 8th grade students have teachers with a junior high math certificate compared to
68 percent of black students, a difference of 7 percentage points. Another resource with an important difference is hav-
ing majored or minored in math in college: 66 percent of white students have teachers with a college math background
compared to only 52 percent of black students, a difference of 14 percentage points.

[*646]

[SEE FIGURE IN ORIGINAL]] [*647] The question now becomes: to what extent are these two resources corre-
lated with student math achievement? In a separate analysis, black students with a certified math teacher score 5.5
points higher on the 8th grade math test (controlling for the student's socioeconomic background), and black students
with a teacher who studied math in college scored six points higher than those without such teachers. The two teacher
characteristics are highly correlated, in that most teachers with a junior high certificate majored or minored in math, and
vice versa. Even if we assumed that these two characteristics were not correlated, the net effect of equalizing the certifi-
cate rate and the college math rate for black and white students would be t6 raise black math scores by 1.3 points. n23
Since the black-white 8th grade math gap is just over thirty points (see Chart 1), this school resource difference explains
only a small portion of the gap. .

I have done similar types of case studies in numerous school systems, examining the school resources available to
black and white students within the same system (e.g., Charlotte-Mecklenburg, Wilmington-New Castle, Tampa, Dal-
las, and St. Louis to name just a few). Generally speaking, black students are exposed to the same school resources as
white students in these systems, and frequently both expenditures and class sizes favor black students due to compensa-_
tory programs. To the extent that some school resources are lower for black students (e.g., teacher certification or edu-
cation), the differences are usually small and, given the modest relationships between these resources and student
achievement, the impact of equalizing the resources would be to raise black achievement by a very small amount. Thus,
the distribution of school resources explains very little of the black-white achievement gap.

In light of this, we must look elsewhere for explanations of the achievement gap. The most likely explanation, in
my opinion, is the socioeconomic differences between black and white families. The relationship between family socio-
economic factors and student achievement is one of the best-documented relationships in social science research, start-
ing with the well-known Coleman report and ending with a recent study by Jencks and others. n24 The socioeconomic
differences between black and white families is also well-established. Indeed, the relationships are so strong here that
we can explain not [*648] only the gap but changes in the gap.

Regarding improvement in black achievement during the 1970s and 1980s, consider the trends in some Census data
in Charts Eight and Nine. Chart Eight shows that the black-white gap has nearly closed in high school graduation rates,
where blacks made the biggest gains relative to whites in the 1970s and 1980s. Another study has shown that the gap in
the rate of having some college declined for parents of NAEP students during the 19705 and 1980s. n25-Chart Nine
shows that the gap in family poverty has closed somewhat during the last thirty years. These improvements in black
education and income relative to whites, along with related factors, can explain a significant portion of the reduced
achievement gap. n26



A substantial gap remains, however, in black and white family income, amounting to nearly $ 20,000 per year, and
the current poverty rate gap is equally serious -9 percent for white families compared to thirty percent for black fami-
lies in 1998. Perhaps more important, the improvement in high school graduation rates has not been replicated in col-

. lege graduation rates. In fact, the black-white college graduation gap has actually widened somewhat, from about 5 per-
centage points in 1957 to 10 percentage points in 1998.

[*649]
[SEE FIGURE IN ORIGINAL] [*650]

[SEE FIGURE IN ORIGINAL] [*651] There are also serious black-white differences in other social characteris-
tics related to academic achievement, some of which Chart Ten summarizes. n27 Of greatest concern is the enormous
gap in family structure, where nearly 70 percent of black children are being raised by. a single (and ofien never-married)
parent, compared to less than 30 percent for white children. This gap has actually increased, and is one of the important
reasons for the persistent gaps in family income and poverty rates. Because most white families with children have two
parents, many more white than black families have two incomes. This clearly increases median family income for white
families as compared to black families, most of whom are single parents.

Moreover, the average white family has a much smaller child-to-parent ratio than the black family. That is, the
typical white family has one parent per child (two parents and two children), while the typical black family has one par-
ent with either two or three children. This means black parents have less time and energy for parenting on an "effort per
child" basis; some social scientists have called this "dilution of resources.” n28

The dilution of parent resources shows up in the two lower sets of bars in Chart Ten. Black parents spend less time
than white families on cognitive stimulation for their young children (e.g., reading, teaching words and numbers, etc.).
They also have lower scores on emotional support (influenced heavily by the absence of a father figure). These two par-
enting characteristics are known to be among the most important influences on a young child's cognitive development
and the child's later academic achievement in school. n29

[*652]

[SEE FIGURE IN ORIGINAL] [*653] While Africari Ainerican gains are impressive in certain areas, especially
family income and completion of high school, the remaining socioeconomic gaps are equally imposing. The socioeco-
nomic gains of blacks relative to whites in several areas may well have been sufficient to narrow the achievement gap to
the extent shown in Charts One and Two, but the large socioeconomic gaps that persist and even continue to grow can -
also explain the large achievement differences that still exist.

II1. CONCLUSION

The evidence is compelling that neither school segregation nor differences in school resources are responsible for the
current achievement gap that exists between African American and white children. Black children achieve lower rates
than white children whether a school system is desegregated or (de facto) segregated. Black children have similar
school resources than white children, both nationally and locally, and yet black children still achieve at lower rates than
white children, both nationally and locally. This achievement differential persists despite many special compensatory
programs such as Head Start and Title 1.

For these reasons, I do not think the end of desegregation - if it comes - will have any substantial effect on the
achievement gap. Black children in current desegregated schools are achieving at about the same level as black children
in current de facto segregated schools.

Although desegregation may have contributed to the equality of school resources, at the present time black and
white children have about the same level of resources, yet the achievement gap persists. Assuming that school boards
continue their policies of equitable allocation of resources after the end of desegregation, there should be no change
from the current pattern of equity of resources between black and white students.

The evidence is overwhelming, in my opinion, that the non-school factors of family socioeconomics explain most
of the achievement gap. Despite improvements in black income and education levels, there are still large gaps remaining
in income, poverty, and college graduation rates. There are even larger and growing gaps in the critical factors of family
structure and family size, which lead to differences in parenting behaviors. All of these characteristics are strongly cor-
related with a child's academic skills, which means that a black-white skill gap already exists when children [*654]



start their schooling. Further reduction in the achievement gap will require increased parity between white and black
children with regards to their family environments, especially two-parent families, poverty, and parenting behaviors, all
of which are inextricably entwined. Without this parity, the achievement gap is likely to persist throughout the school
years.

t
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US. at 327. We conclude that the District has a compel-
ling interest in securing the educational and social bene-
fits of racial (and ethnic) diversity, and in ameliorating
racial isolation or concentration in its high schools by
ensuring that its assignments do not simply replicate Se-
attle's segregated housing patterns. n1 We also conclude
that the District's Plan is narrowly tailored to meet the
District's compelling interests.

nl The terms "racial diversity," "racial con-
centration" and "racial isolation” have been used
by the District to encompass racial and ethnic di-
versity, concentration and isolation. For the pur-
poses of this opinion, we adopt this shorthand.

. 1. Background n2

n2 We draw the following restatement of
facts largely from the district court opinion, see
Parents Involved in Cmty. Schs. v. Seattle Sch.
Dist. No. 1, 137 F. Supp. 2d 1224 (W.D. Wash.
2001) ("Parents I'"), and the Washington Su-
preme Court Opinion, see Parents Involved in
Cmty. Schs. v. Seattle Sch. Dist. No. 1, 149 Wn.2d
660, 72 P.3d 151 (Wash. 2003) ("Parents IV").

[* * 4]
A. Seattle Public Schools: A Historical Perspective

Seattle's historical struggle with the problem of ra-
cial isolation in its public school system provides the
context for the District's implementation of the current
challenged assignment plan. Seattle is a diverse commu-
nity. Approximately 70 percent of its residents are white,
and 30 percent are nonwhite. Seattle public school en-
rollment breaks down nearly inversely, with approxi-
mately 40 percent white and 60 percent nonwhite stu-
dents. A majority of the District's white students live in
neighborhoods north of downtown, the historically more
affluent part of the city. A majority of the city's nonwhite
students, including approximately 84 percent of all Afii-
can-American students, 74 percent of all Asian-
American students, 65 percent of all Latino students and
51 percent of all Native-American students, live south of
downtown. X

The District operates 10 four-year public high
schools. Four are located north of downtown -- Ballard,
Ingraham, Nathan Hale and Roosevelt; five are located
south of downtown — Chief Sealth, Cleveland, Franklin,
Garfield and Rainier Beach; one is located west of down-
town -- West Seattle. For over 40 years, [**5] the Dis-
trict has made efforts to attain and maintain desegregated

schools and avoid the racial isolation or concentration
that would ensue if school assignments replicated Seat-
tle's segregated housing patterns. Since the 1960s, while
courts around the country [*1167] ordered intransigent
school districts to desegregate, Seattle's School Board
voluntarily explored measures designed to end de facto
segregation in the schools and provide all of the District's
students with access to diverse and equal educational
opportunities. .

In the late 1950s and early 1960s, school assign-
ments were made strictly on the: basis of neighborhood.
n3 In 1962, Garfield High School reported 64 percent
minority enrollment and it accommodated 75 percent of
all African-American students. Meanwhile, the eight
high schools serving other major areas of the city re-
mained more than 95 percent white.

n3 The history that follows comes principally
from two documents in the district court record.
One is a report entitled, "The History of Desegre-
gation in Seattle Public Schools, 1954-1981,"
which was prepared by the District's desegrega-
tion planners. The other is the "Findings and
Conclusions" adopted by the Board in support of
the current assignment plan. (They are-cited as
History of Desegregation and Findings and Con-
clusions, respectively.)

[**6]

The District responded to this imbalance, and racial
tensions in the de facto segregated schools, in various
ways. In the early 1960s, the District first experimented
with small-scale exchange programs in which handfuls
of students switched high schools for five-week periods.
In 1963, expanding on this concept, the District imple-
mented a "Voluntary Racial Transfer" program through
which a student could transfer to any school with avail-
able space if the transfer would improve the racial bai-
ance at the receiving school. In the 1970s, the District
increased its efforts again, this time adopting a desegre-
gation plan in the middle schools that requested volun-
teers to transfer between minority- and majority-
dominated neighborhood schools and called for manda-
tory transfers when the number of volunteers was insuf-
ficient, though this portion of the plan was never imple-
mented. The District also took steps to desegregate Gar-
field High School by changing its educational program,
improving its facilities and eliminating "special trans-
fers" that had previously allowed white students to leave
Garfield. Finally, for the 1977-78 school year, the Dis-
trict instituted a magnet-school program. According
[**7] to the District's history:
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While it appeared evident that the addi-
tion of magnet programs would not in it-
self desegregate the Seattle schools, there
was supportive evidence that voluntary
strategies, magnet and non-magnet, could
be significant components of a more
comprehensive desegregation plan.

History of Desegregation at 32.

By the 1977-78 school year, segregation had in-
creased: Franklin was 78 percent minority, Rainier
Beach 58 percent, Cleveland 76 percent and Garfield 65
percent. Other high schools ranged from 9 percent to 23
percent minority enrollment.

In the spring of 1977, the Seattle branch of the Na-
tional Association for the Advancement of Colored Peo-
ple ("NAACP") filed a complaint with the United States
Department of Education's Office of Civil Rights, alleg-
ing that Seattle's School Board had acted to further racial
segregation in the city's schools. Several other organiza-
tions, principally the American Civil Liberties Union
("ACLU"), formally threatened to file additional actions
if the District failed to adopt a mandatory desegregation
plan. When the District agreed to develop such a plan,
the Office of Civil Rights concomitantly agreed to delay
[**8] its investigation, and the ACLU agreed to delay

*filing a lawsuit.

During the summer of 1977, the District and com-
munity representatives reviewed five model plans. Ulti-
mately, the District [*1168] incorporated elements of
each model into its final desegregation plan, adopted in
December 1977 and known as the "Seattle Plan.” The
Seattle Plan divided the district into zones, within which
majority-dominated elementary schools were paired with
minority-dominated elementary schools to achieve de-
segregation. Mandatory high school assignments were
linked to elementary school assignments, although vari-
ous voluntary transfer options were available. With the
Seattle Plan,

Seattle became the first major city to
adopt a comprehensive desegregation
program voluntarily without a court order.
By doing so the District maintained local
control over its desegregation plan and
was able to adopt and implement a plan
which in the eyes of the District best met
the needs of Seatile students and the Seat-
tle School District.

History of Desegregation at 36-37. Opponents of the
Seattle Plan immediately passed a state initiative to block
its implementation, but the Supreme Court ultimately
declared [**9] the initiative unconstitutional. Washing-
ton v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 470, 73 L.
Ed. 2d 896, 102 S. Ct. 3187 (1982).

The Seattle Plan furthered the District’s school de-
segregation goals, but its operation was unsatisfactory in
other ways. n4 In 1988, a decade after its implementa-
tion, the District abandoned the Seattle Plan and adopted
a new plan that it referred to as "controlled choice." Un-
der the controlled choice plan, schools were grouped into
clusters that met state and district desegregation guide-
lines, and families were permitted to rank schools within
the relevant cluster, increasing the predictability of as-
signments. Because of Seattle's housing patterns, -the
District's planners explained that "it was impossible to
fashion clusters in a geographically contiguous manner”;
some cluster schools were near students' homes, but oth-
ers were in "racially and culturally different neighbor-
hoods." Findings and Conclusions at 30-31. Although
roughly 70 percent of students received their first
choices, the controlled choice plan still resulted in man-
datory busing for 16 percent of the District's students.

n4 For example, the Seattle Plan was confus-
ing, required mandatory busing of nonwhite stu-
dents in disproportionate numbers, made facilities
and enroliment planning difficult and contributed
to "white flight” from the city schools. Fmdmgs
and Conclusions at 30.

[**10]

In 1994, the Board directed District staff to devise a
new plan for -all grade levels to simplify assignments,
reduce costs and increase community satisfaction, among
other things. The guiding factors were to be choice, di-
versity and predictability. Staff developed four basic
options, including the then-existing controlled choice
plan, a regional choice plan, a neighborhood assignment
plan with a provision for voluntary, integration-positive
transfers and an open choice plan.

Board members testified that they considered all the
options as they related to the District's educational goals
-- with special emphasis, at the secondary school level,
on the goals of choice and racial diversity. Neighborhood
and regional plans were viewed as unduly limiting stu-
dent choice, on which the District placed high value be-
cause student choice was seen to increase parental in-
volvement in the schools and promote improvements in
quality through a marketplace model. The District sought
to maintain its commitment to racially integrated educa-
tion by establishing diversity goals while moving away
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from the rigid desegregation guidelines and mandatory
assignments prevalent in the 1970s and 1980s.

The Board [**11] adopted the current open choice
plan (the "Plan") for the 1998-99 [*1169] school year.
Under the Plan, students entering the ninth grade may
select any high school in the District. They are assigned,
where possible, to the school they list as their first
choice. If too many students choose the same school as
their first choice, resulting in "oversubscription," the
District assigns students to each oversubscribed school
based on a series of tiebreakers. If a student is not admit-
ted to his or her first choice school as a result of the tie-
breakers, the District tries to assign the student to his or
her second choice school, and so on. Students not as-
signed to one of their chosen schools are assigned to the
closest school with space available; students who list
more choices are less likely to receive one of these
"mandatory” assignments. The most recent version of the
Plan, which the School Board reviews annually, is for the
2001-02 school year and is-the subject of this litigation.

B. The Plan

The District has sought to make each of its 10 high
schools unique, with programs that respond to the con-
tinually changing needs of students and their parents.
Indeed, the District implemented [**12] the Plan as part
of a comprehensive effort to improve and equalize the
attractiveness of all the high schools, including adoption
of a weighted funding formula, a facilities plan and a
new teacher contract that would make teacher transfers
easier. Nevertheless, the high schools vary widely in
desirability. Three of the northern schools -- Ballard,
Nathan Hale and Roosevelt -- and two of the southern
schools — Garfield and Franklin -- are highly desirable
and oversubscribed, meaning that more students wish to
attend those schools than capacity allows. n5 The magni-
tude of the oversubscription is noteworthy: For the aca-
demic year 2000-01, approximately 82 percent of stu-
dents selected one of the oversubscribed schools as their
first choice, while only about 18 percent picked one of
the undersubscribed high schools as their first choice.
Only when oversubscription occurs does the District
become involved in the assignment process.

n5 The current popularity of Ballard High
School is illustrative of the constantly changing
dynamic of Seattle's public high schools. In the
fall of 1999, Ballard moved to a new facility un-
der the leadership of a new principal. Prior to the
move, Ballard was not oversubscribed; now it is
one of the most popular high schools in Seattle.

Similarly, the popularity and demographics
of Nathan Hale High School changed signifi-

cantly when it acquired a new principal who in-
stituted a number of academic innovations, in-
cluding joining the "Coalition of Essential
Schools" and instituting a "Ninth Grade Acad-
emy"” and "Tenth Grade Integrated Studies Pro-
gram." Prior to 1998, Nathan Hale, a north area
high school, was not oversubscribed, and the stu-
dent body was pre-dominantly nonwhite. Starting
in 1998, the high school began to have a waitlist,
and more white students, who had previously
passed on Nathan Hale, wanted to go there. As a
result, the number of nonwhite students declined
dramatically between 1995 and 2000.

[**13]

If a high school is oversubscribed, all students -ap-
plying for ninth grade are admitted according to a series
of four tiebreakers, applied in the following order: First,
students who have a sibling attending that school are
admitted. In any given oversubscribed school, the sibling
tiebreaker accounts for somewhere between 15 to 20
percent of the admissions to the ninth grade class.

Second, if an oversubscribed high school is racially
imbalanced -- meaning that the racial make up of its stu-
dent body differs by more than 15 percent from the racial
make up of the students of the Seattle public schools as a
whole - and if the sibling preference does not bring the
oversubscribed high school within plus or minus 15 per-
cent of the District's demographics, the race-based tie-
breaker [*1170] is "triggered” and the race of the apply-
ing student is considered. (For the purposes of the race-
based tiebreaker, a student is deemed to be of the race
specified in his or her registration materials.) Thus, if a
school has more than 75 percent nonwhite students (i.e.,
more than 15 percent above the overall 60 percent non-
white student population) and less than 25 percent white
students, or when it has less than [**14] 45 percent
nonwhite students (i.e., more than 15 percent below the
overall 60 percent nonwhite student population) and
more than 55 percent white students, the school is con-
sidered racially imbalanced.

Originally, schools that deviated by more than 10
percent were deemed racially imbalanced. For the 2001-
02 school year, however, the triggering number was in-
creased t0 15 percent, softening the effect of the tie-
breaker. n6 For that year, the race-based tiebreaker was
used in assigning entering ninth grade students only to
three oversubscribed schools — Ballard, Franklin and
Nathan Hale. Accordingly, in seven of the 10 public high
schools in 2001-02, race was not relevant in making ad-
missions decisions.
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n6é Although the record reflects the general
effects of the tiebreaker in 2001-02, it does not
include the specific number of students affected
by the tiebreaker in the three oversubscribed
schools where the tiebreaker applied. The record,
however, does include these numbers for the
2000-01 school year. Although the tiebreaker op-
erated differently in 2000-01, and applied to four
schools rather than three, the 2000-01 numbers il-
lustrate the general operation of the tiebreaker.

[**15]

The race-based tiebreaker is applied to both white
and non-white students. For example, in the 2000-01
school year - when the trigger point was still plus or
minus 10 percent -- 89 more white students were as-
signed to Franklin than would have been assigned absent
the tiebreaker, 107 more nonwhite students were as-
signed to Ballard than would have been assigned absent
the tiebreaker, 82 more nonwhite students were assigned
to Roosevelt than would have been assigned absent the
tiebreaker and 27 more nonwhite students were assigned
to Nathan Hale than would have been assigned absent the
tiebreaker. n7 These assignments accounted for about 10
percent of admissions to Seattle's high schools as a
whole. That is, of the approximately 3,000 incoming
students entering Seattle high schools in the 2000-01
school year, approximately 300 were assigned to an
oversubscribed high school based on the race-based tie~
breaker.

n7 The Board's decision to change the trigger
point for use of the tiebreaker from plus or minus

10 percent to plus or minus 15 percent, however,
had the effect of rendering Roosevelt High
School neutral for desegregation purposes. Thus,
the tiebreaker did not factor into assignments to
Roosevelt High School in the 2001-02 school
year.

[tt16]

In addition to changing the trigger point for the
2001-02 school year to plus or minus 15 percent, the
District also developed a "thermostat,” whereby the tie-
breaker is applied to the entering ninth grade student
population only until it comes within the 15 percent plus
or minus variance. Once that point is reached, the Dis-
trict "turns-off" the race-based tiebreaker, and there is no
further consideration of a student's race in the assignment
process. The tiebreaker does not apply, and-race is not
considered, for students entering a high school after the
ninth grade (e.g., by transfer).

As demonstrated in the chart below, the District es-
timates that without the race-based tiebreaker, the non-
white populations of the 2000-01 ninth grade class at
Franklin would have been 79.2 percent, at Hale 30.5 per-
cent, at Ballard 33 percent and at Roosevelt 41.1 percent.
Using the race-based [*1171] tiebreaker, the actual
nonwhite populations of the ninth grade classes at the
same schools respectively were 59.5 percent, 40.6 per-
cent, 54.2 percent and 55.3 percent.

2000-01 DIFFERENCE IN PERCENTAGES OF
NONWHITE STUDENTS IN NINTH GRADE
WITH AND WITHOUT TIEBREAKER -

SCHOOL WITHOUT WITH PERCENT
TIEBREAKER TIEBREAKER DIFFERENCE
FRANKLIN 792 59.5 -19.7
NATHAN HALE 30.5 40.6 +10.1
BALLARD 33.0 542 +21.2
ROOSEVELT 41.1 553 +14.2
[**17]

In the third tiebreaker, students are admitted accord-
ing to distance from the student's home to the high
school. Distance between home and school is calculated
within 1/100 of a mile, with the closest students being
admitted first. In any given oversubscribed school, the
distance-based tiebreaker accounts for between 70 to 75
percent of admissions to the ninth grade.

In the fourth tiebreaker, a lottery is used to allocate
the remaining seats. Because the distance tiebreaker
serves to assign nearly all the students in the District, a
lottery is virtually never used.

C. Procedural History

Parents Involved in Community Schools ("Parents"),
a group of parents whose children were not, or might not
be, assigned to the high schools of their choice under the
Plan, claimed that the District's use of the race-based
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tiebreaker for high school admissions is illegal under the
Washington Civil Rights Act ("Initiative 200"), n8 the
Equal Protection Clause of the Fourteenth Amendment
n9 and Title VI of the Civil Rights Act of 1964.n10

n8 Wash. Rev. Code § 49.60.400 ("The state
shall not discriminate against, or grant préferen-
tial treatment to, any individual or group on the
basis of race, sex, color, ethnicity, or national
origin in the operation of public employment,
public education, or public contracting.").
[**18]

n9 U.S. Const. amend. X1V, § 1 ("No state
shall . . . deny to any person within its jurisdiction
the equal protection of the laws.").

nl0 42 US.C. § 2000d ("No person in the
United States shall, on the ground of race, color,
or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to
discrimination under any program or activity re-
ceiving Federal financial assistance.”). Because
"discrimination that violates the Equal Protection
Clause of the Fourteenth Amendment committed
by an institution that accepts federal funds also
constitutes a violation of Title VI," we address
the twin challenges to the racial tiebreaker simul-
taneously. Gratz, 539 U.S. at 276 n.23.

Both Parents and the District moved for summary
judgment on all claims. In a published opinion dated
April 6, 2001, the district court upheld the use of the
racial tiebreaker under both state and federal law, grant-
ing the District's motion. Parents Involved in Cmty.
Schs. v. Seattle Sch. Dist. No. 1, 137 F. Supp. 2d 1224,
1240 (W.D. Wash. 2001) [**19]1 ("Parents I"). Parents
timely appealed, and on April 16, 2002, a three-judge

panel of this court issued an opinion reversing the district °

court's decision, holding that the Plan violated Washing-
ton state law and discussing federal law only as an aid to
construing state law. Parents Involved in Cmty. Schs. v.
Seattle Sch. Dist. No. 1, 285 F.3d 1236 (9th Cir. 2002)
("Parents IT"). The panel subsequently withdrew its opin-
ion and certified the state law question to the Washington
Supreme Court. Parents Involved in Cmty. Schs. v. Seat-
tle Sch. Dist. No. 1, 294 F.3d 1084, 1085 (9th Cir. 2002)
("Parents III"). The Washington Supreme Court dis-
agreed with the panel's decision, holding that the open
choice plan did not violate Washington law. Parents
Involved in [*1172] Cmty. Schs. v. Seattle Sch. Dist. No.
1, 149 Wn.2d 660, 72 P.3d 151, 166 (Wash. 2003) ("Par-
ents IV") (holding that Washington law "does not pro-

hibit the Seattle School District's open choice plan tie
breaker based upon race so long as it remains neutral on
race and ethnicity and does not promote a less qualified
minority applicant over a more qualified applicant").
Thereafter, [**20] a majority of the three-judge panel of
this court held that although the District demonstrated a
compelling interest in achieving the benefits of racial
diversity, the Plan violated the Equal Protection Clause
because it was not narrowly tailored. Parents. Involved
in Cmty. Schs. v. Seattle Sch. Dist,, No. 1, 377 F.3d 949
(9th Cir. 2004) ("Parents V). We granted en banc re-
hearing and now affirm the district court. n11

nl1 We review the district court's resolution
of cross-motions for summary judgment de novo.
United States v. City of Tacoma, 332 F.3d 574,
578 (9th Cir. 2003).

I1. Discussion
A. Strict Scrutiny

We review racial classifications under the strict
scrutiny standard, which requires that the policy in ques-
tion be narrowly tailored to achieve a compelling state
interest. See Johnson v. California, 543 U.S. 499, }60 L.
Ed 2d 949, 125 S. Ct. 1141, 1146 (2005); Grutter, 539
U.S. at 326; Adarand Constructors, Inc. v. Pena, 515
US. 200, 226-27, 132 L. Ed 2d 158, 115 S. Ct. 2097
(1995). [**21] nl2 The strict scrutiny standard is not
"strict in theory, but fatal in fact." Adarand, 515
[*1173] U.S. at 237 (internal quotation marks omitted).
"Although all govermnmental uses of race are subject to
strict scrutiny, not all are invalidated by it." Grutter, 539
U.S. at 326-27. We employ strict scrutiny to "smoke out”
impermissible uses of race by ensuring that the govern-
ment is pursuing a goal important enough to warrant use
of a highly suspect tool. Id ar 327 (internal quotation
marks omitted). This heightened standard of review pro-
vides a framework for carefully examining the impor-
tance and the sincerity of the reasons advanced by the
govemnmental decisionmaker for the use of race in- that
particular context. Smith v. Univ. of Washington, 392
F.3d 367, 372 (9th Cir. 2004). In evaluating the District's
Plan under strict scrutiny, we also bear in mind the
Court's directive that "context matters when reviewing
race-based governmental action under the Equal Protec-
tion Clause." Grutter, 539 U.S. at 326.

NI2 Judge Kozinski's concurrence makes a
powerful case for adopting a.less stringent stan-
dard of review here because the Plan does not at-
tempt to "benefit[] or burden[] any particular
group;" therefore it "carries none of the baggage
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the Supreme Court has found objectionable” in
earlier equal protection cases. Kozinski, J., con-
curring, infra at 3 and 9. Recognizing the impor-
tance of context in the Supreme Court's equal
protection jurisprudence, Judge Kozinski pro-
poses "robust and realistic" rational basis rather
than strict scrutiny review. Id. at 4. C£ Coalition
for Economic Equity v. Wilson, 122 F.3d 692,
708 n.16 (9th Cir. 1997) ("We have recognized . .
. that 'stacked deck' programs trench on Four-
teenth Amendment values in ways that reshuffle’
programs do not. Unlike racial preference pro-
grams, school desegregation programs are not in-
herently invidious, do not work wholly to the
benefit of certain members of one group and cor-
respondingly to the harm of certain members of
another group, and do not deprive citizens of
rights.") (internal quotation marks, alterations and
citations omitted).

Nonetheless, the Supreme Court in Johnson
v. California, 543 U.S. 499, 160 L. Ed. 2d 949,
125 8. Ct. 1141 (2005), rejected the argument that
. a California Department of Corrections ("CDC")
policy in which all inmates were segregated by
race should be subjected to relaxed scrutiny be-
cause the policy “"neither benefits nor burdens one
group or individual more than any other group or
individual." Id at 1147 (internal quotation marks
omitted); see also id. at 1146 (noting that all ra-
cial classifications "raise special fears that they
are motivated by an invidious purpose" and that
"absent searching judicial inquiry into the justifi-
cation for such race-based measures, there is
simply no way of determining . . . what classifi-
cations are in fact motivated by illegitimate no-
tions of racial inferiority or simple racial politics"
(internal quotation marks and citation omitted)).
As Judge Kozinski aptly notes, Johnson is not en-
tirely analogous to the instant case because the
CDC segregated inmates on the basis of race,
whereas the District's use’ of race is aimed at
achieving the opposite result - attaining and
maintaining integrated schools. Kozinski, J., con-
curring, infra. at 3-4. Nevertheless, like the First
and Sixth Circuits - the only other circuits to mile,
post-Grutter and Gratz, on the constitutionality of
a voluntary plan designed to achieve the benefits
of racial diversity in the public secondary school
setting - we conclude that the Plan must be re-
viewed under strict scrutiny. See Comjfort v.
Lynn School Committee, 418 F.3d 1, 6 (Ist Cir.
2005) (en banc); McFarland v. Jefferson County
Public Schools, 416 F.3d 513, 514 (6th Cir.
20035) (per curiam).

[* *22]
B. Compelling State Interest

Under strict scrutiny, a government action will not
survive unless motivated by a "compelling state interest.”
See id. at 325, 327. Because strict scrutiny requires us to
evaluate the "fit" .between the government's means and
its ends, Wygant v. Jackson Bd. of Educ., 476 U.S. 267,
280 n.6, 90 L. Ed. 2d 260, 106 S. Ct. 1842 (1986), it is
critical to identify precisely the governmental interests -
the ends - to which the government's use of race must fit.
See United States v. Paradise, 480 U.S. 149, 171, 94 L.
Ed 2d 203, 107 S. Ct. 1053 (1987) (stating that, in-order
to determine whether an order was narrowly tailored,
"we must examine the purposes the order was intended
to serve”).

Although the Supreme Court has never -decided a
case involving the consideration of race in a voluntarily
imposed school assignment plan intended to promote
racially and ethnically diverse secondary schools, its
decisions regarding selective admissions to institutions
of higher leaming demonstrate that one compelling rea-
son for considering race is to achieve the educational
benefits of diversity. The compelling interest that the
Court recognized in Grutter [**23] was the promotion
of the specific educational and societal benefits that-flow
from diversity. See Grutter, 539 U.S. at 330 (noting that
the law school's concept of critical mass must be "de-
fined by reference to the educational benefits that diver-
sity is designed to produce”). In evaluating the relevance
of diversity to higher education, the Court focused prin-
cipally on two benefits that a diverse student body pro-
vides: (1) the learning advantages of having diverse
viewpoints represented in the "robust exchange of ideas"
that is critical to the mission of higher education, id at
329-30; and (2) the greater societal legitimacy that insti-
tutions of higher learning enjoy by cultivating a group of
national leaders who are representative of our country's
diversity, id at 332-33. The Court also mentioned the
role of diversity in challenging stereotypes. Id. at 330,
333. The Court largely deferred to the law school's edu-
cational judgment not only in determining that diversity
would produce these benefits, but also in determining
that these benefits were critical to the school's educa-
tional mission. Id. at 328-33. [**24] nl3

nl3 The Court also heeded the judgment of
amici curiae - including educators, business lead-
ers and the military - that the educational benefits
that flow from diversity constitute a compelling
interest. Grutter, 539 U.S. at 330 ("The Law
School’s claim of a compelling interest is further
bolstered by its amici, who point to the educa-
tional benefits that flow from student body diver-
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sity."); see also id. ("These benefits are not theo-
retical but real, as major American businesses
have made clear that the skills needed in today's
increasingly global marketplace can only be de-
veloped through exposure to widely diverse peo-
ple, cultures, ideas, and viewpoints."); id. at 331
("High-ranking retired officers and civilian lead-
ers of the United States military assert that, 'based
on [their] decades of experience,’ a 'highly quali-
fied, racially diverse officer corps . . . is essential
to the military's ability to fulfill its principle mis-
sion to provide national security.™).

[**25]

[*1174] Against this background, we consider the
specific interests that the District's Plan seeks to advance.
These interests are articulated in the "Board Statement
Reaffirming Diversity Rationale" as:

Diversity in the classroom increases the
likelihood that students will discuss racial
or ethnic issues and be more likely to so-
cialize with people of different races. Di-
versity is thus a valuable resource for
teaching students to become citizens in a
multi-racial/multi-ethnic world.

Providing students the opportunity to at-
tend schools with diverse student enroll-
ment also has inherent educational value
from the standpoint of education's role in
a democratic society . . . . Diversity brings
different viewpoints and experiences to
classroom discussions and thereby en-
hances the educational process. It also
fosters racial and cultural understanding,
which is particularly important in a ra-
cially and culturally diverse society such
as ours.

The District's commitment to the diversity
of its schools and to the ability to volun-
tarily avoid racially concentrating enroll-
ment patterns also helps ensure that all
students have access to those schools,
faculties, course offerings, and [**26] re-
sources that will enable them to reach
their full potential.

Based on the foregoing rationale, the Se-
attle School District's commitment is that
no student should be required to attend a
racially concentrated school. The District
is also committed to providing students

with the opportunity to voluntarily choose
to attend a school to promote integration.
The District provides these opportunities
for students to attend a racially and ethni-
cally diverse school, and to assist in the
voluntary integration of a school, because
it believes that providing a diverse learn-
ing environment is educationally benefi-
cial for all students.

The District's interests fit into two-broad categories:
(1) the District seeks the affirmative educational and
social benefits that flow from racial diversity; and (2) the
District seeks to avoid the harms resulting from racially
concentrated or isolated schools.

1. Educational and Social Benefits that Flow from
Diversity

The District has established that racial diversity pro-
duces a number of compelling educational and social
benefits in secondary education. First, the District pre-
sented expert testimony that in racially diverse schools,
"both white [**27] and minority students experienced
improved critical thinking skills -- the ability to both
understand and challenge views which are different from
their own."

Second, the District demonstrated the socialization
4nd citizenship advantages of racially diverse schools.
School officials, relying on their experience as teachers
and administrators, and the District's expert all explained
these benefits on the record. According to the District's
expert, the social science research "clearly and consis-
tently shows that, for both white and minority students, a
diverse educational experience results in improvement in
race-relations, the reduction of prejudicial attitudes, and
the achievement of a more . . . [*1175] inclusive ex-
perience for all citizens . . . . The research further shows
that only a desegregated and diverse school can offer
such opportunities and benefits. The research further
supports the proposition that these benefits are long last-
ing." (Emphasis added.) Even Parents' expert conceded
that "there is general agreement by both experts and the
general public that integration is a desirable policy goal
mainly for the social benefit of increased information
and understanding about the [**28] cultural and social
differences among various racial and ethnic groups.” nl4
That is, diversity encourages students not only to think
critically but also democratically.

n14 Academic research has shown that inter-
group contact reduces prejudice and supports the
values of citizenship. See Derek Black, Com-
ment, The Case for the New Compelling Gov-
ernment Interest: Improving Educational Out-
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comes, 80 N.C. L. Rev. 923, 951-52 (2002) (col-
lecting academic research demonstrating that in-
terpersonal interaction in desegregated schools
reduces racial prejudice and stereotypes, improv-
ing students' citizenship values and their ability to
succeed in a racially diverse society in their adult
lives).

Third, the District's expert noted that "research
shows that a[] desegregated educational experience
opens opportunity networks in areas of higher education
and employment . . . [and] strongly shows that graduates
of desegregated high schools are more likely to live in
integrated communities than those who [**29] do not,
and are more likely to have cross-race friendships later in
life." n15

nl5 The District's compelling interests in di-
versity have been endorsed by Congress. In the
Magnet Schools Assistance Act, Congress found
that "It is in the best interests of the United States
-- (A) to continue the Federal Government's sup-
port of local educational agencies that are volun-
tarily seeking to foster meaningful interaction
among students of different racial and ethnic
backgrounds, beginning at the earliest stages of
such students' education; (B) to ensure that all
students have equitable access to a high quality
education that will prepare all students to func-
tion well in a technologically oriented and a
highly competitive economy comprised of people
from many different racial and ethnic back-
grounds." 20 US.C. § 7231(a)(4) (emphasis
added).

The District's interests in the educational and social
benefits of diversity are similar to those of a law school
as articulated in Grutter. The contextual [**30] differ-
ences between public high schools and universities,
however, make the District's interests compelling in a
similar but also significantly different manner. See Grut-
ter, 539 US. at 330 (noting that the compelling state
interest in diversity is judged in relation to the educa-
tional benefits that it seeks to produce).

The Supreme Court in Grutter noted the importance
of higher education in "preparing students for work and
citizenship." 3539 U.S. ar 331. For a number of reasons,
public secondary schools have an equal if not more im-
portant role in this preparation. First, underlying the his-
tory of desegregation in this country is a legal regime
that recognizes the principle that public secondary educa-
tion serves a unique and vital socialization function in
our democratic society. As the Court explained in Plyler

v. Doe, "we have recognized the public schools as a most
vital civic institution for the preservation of a democratic
system of government, and as the primary vehicle for
transmitting the values on which our society rests." 457
US. 202, 221, 72 L. Ed. 2d 786, 102 S. Ct. 2382 (1982)
(internal quotation marks and citations omitted); see
[**31]  Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S.
675, 683, 92 L. Ed. 2d 549, 106 S. Ct. 3159 (1986} (stat-
ing that the inculcation of civic values is "truly the work
of the schools") (internal quotation marks omitted));
Plyler, 457 U.S. at 221-23 (noting that public [*1176]
education perpetuates the political system and the eco-
nomic and social advancement of citizens and that-"edu-
cation has a fundamental role in maintaining the fabric of
our society"); Ambach v. Norwick, 441 U.S. 68, 76-77,
60 L. Ed. 2d 49, 99 S. Ct. 1589 (1979) (observing that
public schools transmit to children "the values on which
our society rests,” including "fundamental values neces-
sary to the maintenance of a democratic political sys-
tem"); Brown v. Bd. of Educ., 347 U.S. 483, 493, 98 L.
Ed. 873, 74 S. Ct. 686 (1954) ("[Education] is required in
the performance of our most basic public responsibilities
. ... It is the very foundation of good citizenship. Today
it is a principal instrument in awakening the child to cul-
tural values, in preparing him for later professional train-
ing, and in helping him to adjust normally to his envi-
ronment."). Under Washington law, such civic tr'aining is
mandated by the [**32] state constitution: "Our consti-
tution is unique in placing paramount value on education
for citizenship." Parents IV, 72 P.3d at 158.

Second, although one. hopes that all students who
graduate from Seattle's public schools would have the
opportunity to attend institutions of higher learning if
they so desire, a substantial number of Seattle's public
high school graduates do not attend college. n16 For
these students, their public high school educational ex-
perience will be their sole opportunity to reap the bene-
fits of a diverse learning environment. We reject the no-
tion that only those students who leave high school and
enter the elite world of higher education should garner
the benefits that flow from learning in a diverse class-
room. Indeed, it would be a perverse reading of-the
Equal Protection Clause that would allow a university,
educating a relatively small percentage of the population,
to use race when choosing its student body but not allow
a public school district, educating all children attending
its schools, to consider a student's race in order to ensure
that the high schools within the district attain and main-
tain diverse student bodies.

nlé According to the Seartle Times' School
Guide submitted by Parents, for the year 2000, on
average 34 percent of Seattle's high school gradu-
ates attend four-year colleges after graduation
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and 38.2 percent attend two-year colleges, al-
though percentages vary from high school to high
school.

[**33]

Third, the public school context involves students
who, because they are younger and more impressionable,
are more amenable to the benefits of diversity. See Com-
fort, 418 F.3d at 15-16 ("In fact, there is significant evi-
dence in the record that the benefits of a racially diverse
school are more compelling at younger ages."); Comfort
v. Lynn School Committee, 283 F. Supp. 2d 328, 356 (D.
Mass. 2003) (noting expert testimony describing racial
stereotyping as a ""habit of mind' that is difficult to break
once it forms" and explaining that "it is more difficult to
teach racial tolerance to college-age students; the time to
do it is when the students are still young, before they are
locked into racialized thinking"); see also Goodwin Liu,
Brown, Bollinger, and Beyond, 47 How. L.J. 705, 755
(2004) ("If 'diminishing the force of [racial] stereotypes’
is a compelling pedagogical interest in elite higher edu-
cation, it can only be more so in elementary and secon-
dary schools - for the very premise of Grutter's diversity
rationale is that students enter higher education having
had too few opportunities in early grades to study [**34]
and learn alongside peers from other racial groups.")
(citing Grutter, 539 U.S. at 333) (emphasis added)).

The dissent insists that racial diversity in a public
high school is not a compelling interest, arguing that
Grutter endorsed a law school's compelling interest in
diversity [*1177] only in some broader or more holistic
sense. Bea, J., dissenting, infra. at 14-16. To attain this
broader interest, the dissent contends, the District may
only consider race along with other attributes such as
socioeconomic status, ability to speak multiple languages
or extracurricular talents. We read Grutter, however, to
recognize that racial diversity, not some proxy for it, is
valuable in and of itself. 539 U.S. at 330 (discussing the
"substantial” benefits that flow from a racially diverse
student body and citing several sources that detail the
impact of racial diversity in the educational environ-
ment).

In short, the District has demonstrated that it has a
compelling interest in the educational and social benefits
of racial diversity similar to those articulated by the Su-
preme Court in Grutter as well as the additional compel-
ling educational and social benefits [**35] of such di-
versity unique to the public secondary school context.

2. Avoic?ing the Harms Resulting from Racially Con-
centrated or Isolated Schools

The District's interest in achieving the affirmative
benefits of a racially diverse educational environment
has a flip side: avoiding racially concentrated or isolated

schools. In particular, the District is concerned with mak-
ing the educational benefits of a diverse learning envi-
ronment available to all its students and ensuring that "no
student should be required to attend a racially concen-
trated school." See "Board Statement Reaffirming Diver-
sity Rationale,” quoted supra p. 22. Research regarding
desegregation has found that racially concentrated or
isolated schools are characterized by much higher levels
of poverty, lower average test scores, lower levels of
student achievement, with less-qualified teachers and
fewer advanced courses - "with few exceptions, separate
schools are still unequal schools.” See Erica Frankenberg
et al.,, A Multiracial Society with Segregated Schools:
Are We Losing the Dream? 11 (The Civil Rights Project, -
Harvard Univ. Jan. 2003), at
http://www civilrightsproject.harvard.edw/ re-
search/reseg03/AreWeLosingtheDream. [**36] pdf)
(hereinafter "Civil Rights Project") (last visited October
11, 2005) (cited in Grutter, 539 U.S. at 345 (Ginsburg,
J., concurring)).

In Seattle, the threat of having to attend a racially
concentrated or isolated school is not a theoretical or
imagined problem. n17 As the district court found, the
District "established that housing patterns in Seattle con-
tinue to be racially concentrated,” and would result in
racially concentrated or isolated schools if school as-
signments were based solely on a student's neighborhood
or proximity to a particular high school. Parents I, 137
F. Supp. 2d at 1235. Accordingly, the District's Plan
strives to ensure that patterns of residential segregation
are not replicated in the District's school assignments. Cf.
Comfort, 418 F.3d at 29 ("The problem is that in Lynn,
as in many other cities, minorities and whites often live
in different neighborhoods. Lynn's aim is to preserve
local schools as an option without having the housing
pattern of de facto segregation projected into the school
system.") (Boudin, C.J., concurring). Although Parents
make much of the fact that "Seattle has never operated
[**37] a [*1178] segregated school system,” and allege
that "this is not a school desegregation case," each court
to review the matter has concluded that because of Seat-
tle's housing patterns, high schools in Seattle would be
highly segregated absent race conscious measures. See
Parents I, 137 F. Supp. 2d at 1237; Parents II, 285 F.3d
at 1239-40; Parents IIl, 294 F.3d at 1085; Parents IV,
72 P.3d at 153.

nl7 The prospect of children across the na-
tion being required to attend racially concentrated
or isolated schools is a crisis that school boards,
districts, teachers and parents confront daily. See
Civil Rights Project 4 ("At the beginning of the
twenty-first century, American public schools are.
now twelve years in'the process of continuous re-
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segregation. The desegregation of black students,
which increased continuously from the 1950s to
the late 1980s, has now receded to levels not seen
in three decades.").

The district court found that, "the circumstances
[**38] that gave rise to the court-approved school as-
signment policies of the 1970s [e.g., Seattle's segregated
housing patterns] continue to be as compelling today as
they were in the days of the district's mandatory busing
programs . . . . It would defy logic for this court to find
that the less intrusive programs of today violate the
Equal Protection Clause while the more coercive pro-
grams of the 1970s did not." Parents I, 137 F. Supp. 2d
at 1235. Thus, it concluded that "preventing the re-
segregation of Seattle's schools is . . . a compelling inter-
est" Id at 1237; see id at 1233-35. Several other
courts have also conceived of a school district's volun-
tary reduction or prevention of de facto segregation as a
compelling interest. See Comfort, 418 F.3d at 14 (hold-
ing that the "negative consequences of racial isolation
that Lynn seeks to avoid and the benefits of diversity that
it hopes to achieve" constituted compelling interests);
Brewer v. W. Irondequoit Cent. Sch. Dist., 212 F.3d 738,
752. (2d Cir. 2000) (holding that "a compelling interest
can be found in a program that has as its object the
[**39] reduction of racial isolation and what appears to
be de facto segregation™), superseded on other grounds
as stated in Zervos v. Verizon N.Y., Inc., 252 F.3d 163,
171 n.7 (2d Cir. 2001); Parent Ass'n of Andrew Jackson
High Sch. v. Ambach, 738 F.2d 574, 579 (2d Cir. 1984)
("We held that the Board's goal of ensuring the continua-
tion of relatively integrated schools for the maximum
number of students, even at the cost of limiting freedom
of choice for some minority students, survived strict
scrutiny as a matter of law.") (citing Parent Ass'n of
Andrew Jackson High Sch. v. Ambach, 598 F.2d 705,
717-20 (2d Cir. 1979)); McFarland v. Jefferson County
Pub. Sch., 330 F. Supp. 2d 834, 851 (W.D. Ky. 2004)
(concluding that voluntary maintenance of the desegre-
gated school system was a compelling state interest and
the district could consider race in assigning students to
comparable schools), aff'd 416 F.3d 513 (6th Cir. 2005).

nl8 We join these courts in recognizing that school dis-

tricts have a compelling interest in ameliorating real,
identifiable de facto racial segregation.

nl8 Like the District, none of the school dis-
tricts in the above-cited cases was subject to a
court-ordered desegregation decree nor, with the
exception of Andrew Jackson, did the schools
face an imminent threat of litigation to compel
desegregation. Like the District, they may have
been vulnerable to litigation in decades past, but

the districts' voluntary desegregation measures
would make it difficult today to make the re-
quired showing that the districts intended to cre-
ate segregated schools. See, e.g., Comfort, 283 F.
Supp. 2d at 390 (explaining that the district's vul-
nerability to litigation had been "headed off by
the very Plan in contention here").

[t *40]

The dissent, however, contends first that the District
is not "desegregating" but rather is engaged in racial bal-
ancing. Bea, J., dissenting, infra. at 3-4. Further, for the
dissent, segregation requires a state actor intentionally to
separate the races; and in the absence of such offensive -
state conduct, the Supreme Court cases detailing the
remedies for Fourteenth Amendment violations are of no
relevance. Bea, J., dissenting, infra. at 29, n:17. Thus,
without a.court finding of de jure segregation the elected
school board members of the District may not take vol~
untary, affirmative steps towards [*1179] - creating a
racially diverse student body. We disagree. The fact that
de jure segregation is particularly offensive to our Con-
stitution does not diminish the real harms of separation
of the races by other means. "Segregation of white and
colored children in public schools has a detrimental ef-
fect upon the colored children. The impact is- greater
when it has the sanction of law. . . ." Brown v. Bd. of
Educ., 347 US. 483, 494, 98 L. Ed. 873, 74 S. Ct. 686
(1954) (emphasis added). The benefits that flow from
integration (or desegregation) exist whether or not a state
actor was [**41] responsible for the earlier racial isola-
tion. Brown's statement that "in the field of public educa-
tion. . . separate educational facilities are inherently un-
equal” retains its validity today. Id. at 495. The District
is entitled to seek the benefits of racial integration and
avoid the harms of segregation even in the absence of a
court order deeming it a violator of the U.S. Constitution:

Support for this conclusion comes from statements
in the Supreme Court's school desegregation cases,
which repeatedly refer to the voluntary integration of
schools as sound educational policy within the discretion
of local school officials. n19 See Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 U.S. 1, 16, 28 L. Ed. 2d
554, 91 8. Ct. 1267 (1971) (stating that school authorities'
"are traditionally charged with broad power to formulate

.- and implement educational. policy and might well con-

clude . . . that in order to prepare students to live in a
pluralistic society each school should have a prescribed
ratio of Negro to white students reflecting the proportion
for the district as a whole"); N.C. State Bd. of Educ. v.
Swann, 402 U.S. 43, 45, 28 L. Ed. 2d 586, 91 S. Ct. 1284
(1971) [**42] ("As a matter of educational policy school
authorities may well conclude that some kind of racial
balance in the schools is desirable quite apart from any



Page 12

426 F.3d 1162, *; 2005 U.S. App. LEXIS 22515, **

constitutional requirements."); Bustop, Inc. v. Bd. of
Educ. of Los Angeles, 439 U.S. 1380, 1383, 58 L. Ed. 2d
88, 99 S. Ct. 40 (1978) (denying a request to stay imple-
mentation of a voluntary desegregation plan and noting
that there was "very little doubt” that the Constitution at
least permitted its implementation); Keyes v. Sch. Dist.
No. 1, 413 U.S. 189, 242, 37 L. Ed. 2d 548, 93 S. Ct.
2686 (1973) (Powell, J., concurring in part and dissent-
ing in part) ("School boards would, of course, be free to
develop and initiate further plans to promote school de-
segregation . . . . Nothing in this opinion is meant to dis-
courage school boards from exceeding minimal constitu-
tional standards in promoting the values of an integrated
school experience."); Washington v. Seattle Sch. Dist.
No. 1, 458 U.S. at 480, 487 (holding unconstitutional the
state initiative that blocked the Seattle School District's
use of mandatory busing to remedy de facto segregation).

N19 The dissent correctly notes that these
decisions were rendered in the context of de jure
segregation. But their import is also significantly
compelling in the context of de facto segregation,
as in Seattle. Indeed, in Swann, the Court further
stated, "Our objective in dealing with the issues
presented by these cases is to see that school au-
thorities exclude no pupil of a racial minority
from any school, directly or indirectly, on ac-
count of race.." 402 US. at 23 (emphasis
added).

[* *43]

In sum, we hold that the District's interests in obtain-
ing the educational and social benefits of racial diversity
in secondary education and in avoiding racially concen-
trated or isolated schools resulting from Seattle's segre-
gated housing pattern are clearly compelling.

C. Narrow Tailoring

We must next determine whether the District's use of
the race-based tiebreaker is narrowly tailored to achieve
its compelling interests. See Grutter, 539 [*1180] U.S.
at 333. The narrow tailoring inquiry is intended to
™smoke out' illegitimate uses of race” by ensuring that
the government's classification is closely fitted to the
compelling goals that it seeks to achieve. Richmond v.
J.A. Croson Co., 488 U.S. 469, 493, 102 L. Ed. 2d 854,
109 S. Ct. 706 (1989). Here, our analysis is framed by
the Court's narrow tailoring analysis in Grutter and

.Gratz, which, though informed by considerations spe-
cific to the higher education context, substantially guides
our inquiry. See Grutter, 539 U.S. at 334 (stating that
the narrow tailoring inquiry is context-specific and must
be "calibrated to fit the distinct issues raised” in a given

case, taking "relevant differences [**44] into account”)
(internal quotation marks omitted).

In Gratz, the Court held unconstitutional the Univer-
sity of Michigan's undergraduate admissions program,
which automatically assigned 20 points on the admis-
sions scale to an applicant from an underrepresented ra-
cial or ethnic minority group. 539 U.S. at 255, 272. In
Grutter, by contrast, the Court upheld the University of
Michigan Law School's admissions policy, which took
race into account as one of several variables in an indi-
vidual's application. 539 U.S. at 315-16; 340. The law
school's policy also attempted to ensure that a "critical
mass” of underrepresented minority students would be
admitted in order to realize the benefits of a diverse stu-
dent body. n20 Id. at 316.

020 The Court explained that "critical mass"
was defined by the law school as "meaningful
numbers" or "meaningful representation,” or "a
number that encourages underrepresented minor-
ity students to participate in the classroom and
not feel isolated." Grutter, 539 US. at 318 (in-
ternal quotation marks omitted).

[##45]

In its analysis, the Court identified five hallmarks of
a narrowly tailored affirmative action plan: (1) individu-
alized consideration of applicants; (2) the absence of
quotas; (3) serious, good-faith consideration of race-
neutral alternatives to the affirmative action program; (4)
that no member of any racial group was unduly harmed;
and (5) that the program had a sunset provision or some
other end point. Smith v. Univ. of Washington, 392 F.3d
367, 373 (9th Cir. 2004); Comfort, 418 F.3d at 17 (char-
acterizing Grutter as outlining a "four-part narrow tailor-
ing inquiry").

Hallmarks two through five are applicable here de-
spite significant differences between the competitive
admissions plans at issue in Gratz and Grutter and the
District's high school assignment Plan. The first hall-
mark, however, is less relevant to our analysis because of
the contextual differences between institutions of higher,
learning and public high schools.

1. .Individualized, . Holistic Consideration of Appli-
cants

a. An applicant's qualifications

In the context of university admissions, where appli-
cants compete for a limited number of spaces in a class,
the [**46] Court in Grutter and Gratz focused its in-
quiry on the role race may play-in judging an applicant's
qualifications. The Court's underlying concern was that
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[*629]

The findings of Brown v. Board of Education n1 greatly boosted the widespread view that school desegregation
would enhance African American achievement and close the black-white achievement gap. Among other things, Brown
held that official segregation created feelings of inferiority among black students that "may affect their hearts and minds
in a way unlikely to ever be undone." n2 The Court said this finding was "amply supported by modern authority,"” n3
which consisted of a number of major social science studies cited in the famous Footnote 11, including a statement
signed by thirty-two social scientists. A logical corollary to the harm finding is that desegregation should end the harm-
ful effects of segregation and bring about educational and social benefits for black children. I have called these two pos-
tulates the original "harm and benefit" thesis. n4

Few legal scholars give weight to the harm and benefit thesis in the overall structure of the Brown decision, refus-
ing to believe that the Justices relied on social science evidence as the primary basis of their conclusions. n5 Rather,
most legal scholars believe the fundamental legal principal in Brown was the Court's other statement that "separate edu-
cational facilities are inherently unequal.” n6 As such, laws or policies that separate students on the basis of race would -
[*630] be unconstitutional, regardless of whether segregation was harmful or whether desegregated schools produced
better outcomes for black children.

The harm and benefit thesis, however, was strongly embraced by civil rights advocates as the cornerstone of
Brown. It soon became clear why: if the constitutional objection is harm rather than unequal treatment, it was fairly easy
to extend Brown to cover all types of segregation, such as the de facto school segregation brought about by a combina-
tion of geographic school assignment ("neighborhood schools") and private housing choices of parents. The constitu-
tional wrong then became school segregation regardless of its causes, especially ones cansed by housing segregation.
Desegregation (i.e., the racial balancing of schools) could thus be elevated to a fuindamental, permanent right rather than
a temporary remedy to counteract the effects of Jim Crow laws. n7



The Supreme Court never accepted this logic, and in later decisions continued to emphasize that the constitutional
offense was state-sanctioned segregation, not racial imbalance. n8 Indeed, the Swann decision explicitly disapproved
the notion that "any particular degree of racial balance [was a] substantive constitutional right.” n9 The insistence on
state action as a requirement for illegal segregation was repeated in many later Supreme Court decisions. n10

The well-established de jure standard did not deter civil rights leaders and many social scientists from promoting
school desegregation as a matter of permanent educational policy whether the policy was enacted by school boards,
legislatures, or the courts. The fundamental rationale for the supporters of school desegregation continued to be the
harm and benefit thesis, although the specifics of the thesis changed over time.

The best statement of the modern harm and benefit thesis is found in an amicus brief signed by fifty-two social sci-
entists in Freeman. n11 For example, the harms of segregation and the benefits of desegregation have been extended to
most students of color and to white students as well. Hispanics were included because they are [*631] disadvantaged
and have also experienced discrimination; whites were added because segregation deprives them of the benefits of racial
diversity, especially improving their attitudes and reducing racial prejudice. Desegregation itself has become a much
broader concept than in Brown, requiring changes in attitudes, political support by all groups, and even classroom racial
balance if its benefits are to be realized. This broader thesis also underlies the more recent “diversity” movement, which
argues that social benefits accrue from maximizing racial and ethnic representation in all types of seftings.

In my opinion, belief in the harm and benefit thesis is the main reason why civil rights leaders and some social sci-

.entists have been critical of the trend in unitary status decisions, whereby many school districts have been released from

court supervision and allowed to return to non-racial student assignment to schools. n12 The fear is that a return to geo-
graphic school attendance zones ("neighborhood schools"), combined with housing patterns, will inevitably lead to de
facto school "resegregation," and this resegregation in turn will mean a loss of educational benefits, particularly for mi-
nority students.

To what extent is this concern justified by current evidence? Has desegregation improved minority achievement,
and is there reason to believe that a return to de facto segregated schools will actually reduce minority achievement? In
short, will an end to desegregation prevent a closure of the current achievement gaps between white and minority
groups? This paper will attempt to answer these questions using a variety of evidence, from national studies and case
studies that I have conducted in desegregated school districts over the past decades.

I. DESEGREGATION AND THE ACHIEVEMENT GAP

There is a well-known substantial and persistent academic achievement gap between U.S. African American and white
students. n13 The National Assessment of Educational Progress (NAEP), which has been administering achievement
tests to American youth for over thirty years, has best documented this gap. n14

A sampling of this data is shown in Charts One and Two, which [*632] summarize the NAEP trends in math and
reading scores for 8th graders over a period of nearly three decades. The math trends show a very large black-white gap
in 1973, which was reduced appreciably by 1986. Since that time, white math scores have risen gradually while black
scores have remained constant, so that the math gap has continued to widen for the past fifteen years or so. Likewise,
the reading gap started out very large in 1971 and closed significantly by 1988. After 1988, white reading scores rose
while black scores declined, so that by the end of the decade a large gap exists between black and white students in
reading skills. Therefore, while these gaps in basic skills have diminished somewhat over this thirty-year period, black
students still trail white students by nearly a full school year. Put in another way, the average black 8th grader is scoring
at about the same level as the average white 7th grader.

What has caused this pattern of black achievement scores, first rising and then leveling off again or even declining?
What role has desegregation played in this, if any? There are a number of potential explanations for these changes, and
desegregation is only one of them. Substantial school desegregation did take place during this period, but other changes
also occurred at the same time. State and federal compensatory education programs grew rapidly during this time frame,
particularly Title 1 and Head Start, as well as a number of state and local funding programs aimed at helping minority
and poor students. Certain minority socioeconomic characteristics also improved during (and just before) this period,
and it is well established that the socioeconomic status of families has a strong effect on children's academic achieve-
ment. n15 Can we decide whether some of these factors are more or less important in explaining changes in the continu-
ing black-white achievement gap?

[*633]



[SEE FIGURE IN ORIGINAL] [*634]

[SEE TABLE IN ORIGINAL] [*635] It is true that most desegregation plans were implemented during the 1970s
and early 1980s, a period that coincides with the largest black achievement gains. n16 Using a summary index of racial
balance, Chart 3 demonstrates that desegregation occurred rapidly between 1968 and 1972, when most Southern school
systems implemented plans. Desegregation then progressed at a slower rate until about 1982, during which time most
Northern systems adopted desegregation plans. n17 Note that the level of racial balance stayed relatively stable between
1982 and 1995, indicating that desegregation was not being dismantled to any significant degree.

The fact that black achievement rose while desegregation progressed led a number of early observers to conclude
that school desegregation was an important cause of the black achievement gains. n18 Interestingly, most who specu-
lated about this did not have any information about whether the gains occurred primarily in desegregated schools, which
would seem important in deciding whether desegregation per se was the active causal factor. Later studies offered alter-
native explanations. n19

[*636]

[SEE FIGURE IN ORIGINAL] [*637] The relationship between black achievement and school desegregation in
the NAEP data is clarified in Chart 4, which tracks changes in black 8th grade reading scores in schools that were de-
segregated (defined as less than one-half black) or segregated. While it is clear that reading achievement gains occurred
in both desegregated and segregated schools, the gains were somewhat larger in desegregated schools. The pattern was
similar for math scores. It is hard to conclude from this evidence that desegregation was the primary reason for black
achievement gains during the 1970s and 1980s, when black achievement increased significantly in non-desegregated
schools.

At this point a clarification is needed. The term "desegregation” can take on several meanings, only one of which is
relevant to the evidence in Chart 4. Desegregation can mean the act of creating a uniform program of education for all
students, regardless of the degree of racial balance in each school building. In this sense a desegregation plan might
create equal programs where unequal programs were the rule before desegregation. This definition is closer to that im-
plied in the original Brown decision.

But desegregation also means, especially after Swann, that the schools in a school system are racially balanced, in
that each school has a racial composition approximating the overall system composition. Chart 4 looks only at the effect
of racially balanced schools, but this is the most relevant definition for the debate over ending desegregation plans.
Those who are critical of ending school desegregation worry primarily about the loss of racial balance and the return to
racial isolation, and about the potential adverse effects of a predominately minority school environment on black
achievement.

[*638]

[SEE FIGURE IN ORIGINAL] [*639] Another way of evaluating the effects of desegregation on academic
achievement is to examine changes in achievement and the black-white gap in school systems that have undergone ex-
tensive desegregation. Although hundreds, if not thousands, of school systems throughout the nation have desegregated,
certain school systems are better than others for testing the harm and benefit thesis.

Some school systems were desegregated after most middle class white families had left the public schools; Atlanta,
Philadelphia, Chicago, Los Angeles, Detroit, and Cleveland are good examples. In these cities even perfect racial bal-
ance meant that most schools were predominately minority, and hence not a valid test for the effect of desegregation.
Other school systems had only small fractions of minority students when desegregation took place, so that desegrega-
tion still meant predominately white school systems. '

Two of the best examples of comprehensive and meaningful levels of desegregation are Charlotte-Mecklenburg,
North Carolina, and Wilmington-New Castle County, Delaware. Charlotte-Mecklenburg is a county-wide school system
where predominately black inner city schools were desegregated with predominately white suburban schools via busing.
Because the county system was 80 percent white when desegregation began, it remained a majority white school system
despite considerable white flight in the early 1970s. As recently as 1998 it was 40 percent black, 55 percent white, and
about 5 percent Asian. Nearly all of its schools were racially balanced fronr the early 1970s to the early 1990s.

Chart 5 shows the achievement trends in Charlotte-Mecklenburg between 1978, a few years after desegregation (ra-
cial balance) started, and 1997. In 1978 the achievement gap was very large, a little over 40 percentile points. Interest-



ingly, the achievement of both black and white students rose between 1978 and 1982, and the achievement gap de-
creased slightly. It is not clear what caused these gains, but since gains occurred for both groups it does not appear to be
related to desegregation (racial balance) per se. For example, teachers may have been doing a better job teaching the
material covered by the tests, a practice that does not require racial balance. At any rate, a new test was introduced in
1986 and the scores of both groups fell, albeit not quite as low as the 1978 scores. The gap then widened somewhat so
that by 1992 the gap nearly returned to what it was in 1978 - just under 40 percentile points. Then a new state test was
introduced in 1994 which showed a continuing gap of nearly 40 [*640] percentile points. n20

[*641]

[SEE FIGURE IN ORIGINAL] [*642] The Wilmington-New Castle County system has a similar history and a
similar pattern of achievement. Wilmington was a predominately black urban school system that was merged, by court
order, with predominately white suburban school systems to form one large metropolitan school system (it was later
broken up into four subsystems). n21 Starting in 1978, schools were racially balanced by having Wilmington black stu-
dents attend schools in the suburbs for nine out of twelve years, and suburban white students attending Wilmington
schools for three years (usually grades 4-6). Again, the consolidated district had about 80 percent white students to be-
gin with so that, despite considerable white flight, Wilmington-New Castle still had a 65-35 white-black ratio as late as
1993.

The achievement trends in Chart 6 tell a story quite similar to that of Charlotte-Mecklenburg. Although there is no
early increase in test scores for either group, the black-white achievement gap remains large and steady despite many
years of "ideal" racial balance. A new test introduced in 1989 (the Stanford Achievement Test replaced the CAT test)
shows a consistent achievement gap that is about the same magnitude as the national black-white achievement gaps
documented in the NAEP studies.

Iti is quite clear, then, that a large academic achievement gap remains between black and white students despite
many years of extensive desegregation. This gap is revealed both in national studies and in studies of individual school
systems, and the gap exists regardless of the extent and duration of desegregation. Although the gap diminished some-
what during the 1970s and 1980s, it is still substantial. Most importantly, unlike the time of Brown, there is no reason-
able way that school segregation can be invoked as a primary cause of this achievement gap, nor is there any credible
evidence that school desegregation - in the form of racial balancing - has diminished the gap to any important degree.

[*643]
[SEE FIGURE IN ORIGINAL] [*644]
II. ALTERNATIVE EXPLANATIONS OF THE GAP

If segregation does not cause the achievement gap and desegregation has little impact on closing it, what are its causes?
A complete critique of the harm and benefit thesis should be able to offer alternative explanations for the achievement
gap. Education and social science researchers have offered at least two explanations. One explanation involves what we
might call school factors, which include financial resources, staffing, curriculurn, standards, and any other aspect of the
school program. Another explanation involves non-school factors, of which a student's family background is the pri-
mary cluster.

When desegregation failed to close the achievement gap, some social scientists and many educators changed their
argument about the cause of the gap. While not abandoning the segregation argument entirely, many began to blame the
achievement gap on inadequate resources and lower-quality teachers, particularly in central-city school districts with
high concentrations of poor and minority children. In these types of school systems, so the argument goes, black chil-
dren are concentrated in schools with few resources and with unqualified teachers, at least as compared to schools at-
tended by middle class white children. This argument was made most pointedly in a recent lawsuit in New York city,
where a group called "Campaign for Fiscal Equity" sued the State of New York (in State court) on behalf of the city
school system.

There is a large research literature on the impact of school resources on achievement, and it would be beyond the
scope of this essay to review that material here. Suffice to say a lack of consensus exists about what kind of school re-
sources can change achievement levels after students start school and by how much. There are also no agreements as to.
whether any combination of resources and programs can close the achievement gap. n22



If school factors are to explain the achievement gap, two relationships must be demonstrated. First, a school re-
source must be related to achievement, in that more of that resource (i.e., funding, teacher quality, smaller classes, etc.)
can be shown to raise achievement. Second, there must be a difference in the allocation of that resource between black
and white students - that is, black [*645] students must receive less of that resource. If this latter relationship is not
demonstrated, then the first relationship is moot.

Chart 7 uses data from NAEP to compare the availability of seven commonly studied school resources between
black and white 8th grade students; the teacher characteristics are computed for students’ 8th grade math teachers. The
resources examined are the percentage of math teachers with a Master's degree, number of years they have taught math,
percentage of teachers with a junior high math certificate, percentage of teachers with a math major or minor in college,
hours of class time spent on math instruction per week, number of students in the math class (class size), and per pupil
instructional expenditures at the school district level.

There are no significant differences (or the differences favor black students) on five of the seven resource indica-
tors: having an MA degree, teaching experience, hours of math instruction, class size, and instructional expenditures.
Since there is no difference favoring white students on these school resources, the 8th grade math gap cannot be ex-
plained by differences in these resources - whether or not they are correlated with achievement.

Two school resources do show a disadvantage for black students. One is the percent of teachers with a certificate in
junior high math: 75 percent of white 8th grade students have teachers with a junior high math certificate compared to
68 percent of black students, a difference of 7 percentage points. Another resource with an important difference is hav-
ing majored or minored in math in college: 66 percent of white students have teachers with a college math background
compared to only 52 percent of black students, a difference of 14 percentage points.

[*646]

[SEE FIGURE IN ORIGINAL]] [*647] The question now becomes: to what extent are these two resources corre-
lated with student math achievement? In a separate analysis, black students with a certified math teacher score 5.5
points higher on the 8th grade math test (controlling for the student's socioeconomic background), and black students
with a teacher who studied math in college scored six points higher than those without such teachers. The two teacher
characteristics are highly correlated, in that most teachers with a junior high certificate majored or minored in math, and
vice versa. Even if we assumed that these two characteristics were not correlated, the net effect of equalizing the certifi-
cate rate and the college math rate for black and white students would be to raise black math scores by 1.3 points. n23
Since the black-white 8th grade math gap is just over thirty points (see Chart 1), this school resource difference explains
only a small portion of the gap.

I have done similar types of case studies in numerous school systems, examining the school resources available to
black and white students within the same system (e.g., Charlotte-Mecklenburg, Wilmington-New Castle, Tampa, Dal-
Ias, and St. Louis to name just a few). Generally speaking, black students are exposed to the same school resources as
white students in these systems, and frequently both expenditures and class sizes favor black students due to compensa-
tory programs. To the extent that some school resources are lower for black students (e.g., teacher certification or edu- -
cation), the differences are usually small and, given the modest relationships between these resources and student
achievement, the impact of equalizing the resources would be to raise black achievement by a very small amount. Thus,
the distribution of school resources explains very littie of the black-white achievement gap.

In light of this, we must look elsewhere for explanations of the achievement gap. The most likely explanation, in
my opinion, is the socioeconomic differences between black and white families. The relationship between family socio-
economic factors and student achievement is one of the best-documented relationships in social science research, start--
ing with the well-known Coleman report and ending with a recent study by Jencks and others. n24 The socioeconomic
differences between black and white families is also well-established. Indeed, the relationships are so strong here that
we can explain not [*648] only the gap but changes in the gap.

Regarding improvement in black achievement during the 1970s and 1980s, consider the trends in some Census data
in Charts Eight and Nine. Chart Eight shows that the black-white gap has nearly closed in high school graduation rates,
where blacks made the biggest gains relative to whites in the 1970s and 1980s. Another study has shown that the gap in
the rate of having some college declined for parents of NAEP students during the 1970s and 1980s. n25 Chart Nine
shows that the gap in family poverty has closed somewhat during the last thirty years. These improvements in black
education and income relative to whites, along with related factors, can explain a significant portion of the reduced
achievement gap. n26



A substantial gap remains, however, in black and white family income, amounting to nearly $ 20,000 per year, and
the current poverty rate gap is equally serious -9 percent for white families compared to thirty percent for black fami-
lies in 1998. Perhaps more important, the improvement in high school graduation rates has not been replicated in col-
lege graduation rates. In fact, the black-white college graduation gap has actually widened somewhat, from about 5 per-
centage points in 1957 to 10 percentage points in 1998.

[*649]
[SEE FIGURE IN ORIGINAL] [*650]

[SEE FIGURE IN ORIGINAL] [*651] There are also serious black-white differences in other social characteris-
tics related to academic achievement, some of which Chart Ten summarizes. n27 Of greatest concern is the enormous
gap in family structure, where nearly 70 percent of black children are being raised by a single (and often never-married)
parent, compared to less than 30 percent for white children. This gap has actually increased, and is one of the important
reasons for the persistent gaps in family income and poverty rates. Becanse most white families with children have two
parents, many more white than black families have two incomes. This clearly increases median family income for white
families as compared to black families, most of whom are single parents.

Moreover, the average white family has a much smaller child-to-parent ratio than the black family. That is, the
typical white family has one parent per child (two parents and two children), while the typical black family has one par-
ent with either two or three children. This means black parents have less time and energy for parenting on an "effort per
child" basis; some social scientists have called this "dilution of resources."” n28

The dilution of parent resources shows up in the two lower sets of bars in Chart Ten. Black parents spend less time
than white families on cognitive stimulation for their young children (e.g., reading, teaching words and numbers, etc.).
They also have lower scores on emotional support (influenced heavily by the absence of a father figure). These two par-
enting characteristics are known to be among the most important influences-on a young child's cognitive development
and the child's later academic achievement in school. n29

[*652]

[SEE FIGURE IN ORIGINAL] [*653] While African American gains are impressive in certain areas, especially
family income and completion of high school, the remaining socioeconomic gaps are equally imposing. The socioeco-
nomic gains of blacks relative to whites in several areas may well have been sufficient to narrow the achievement gap to
the extent shown in Charts One and Two, but the large socioeconomic gaps that persist and even continue to grow can.
also explain the large achievement differences that still exist.

I1I. CONCLUSION

The evidence is compelling that neither school segregation nor differences in school resources are responsible for the
current achievement gap that exists between African American and white children. Black children achieve lower rates
than white children whether a school system is desegregated or (de facto) segregated. Black children have similar )
school resources than white children, both nationally and locally, and yet black children still achieve at lower rates than
white children, both nationally and locally. This achievement differential persists despite many special compensatory
programs such as Head Start and Title 1.

For these reasons, I do not think the end of desegregation - if it comes - will have any substantial effect on the
achievement gap. Black children in current desegregated schools are achieving at about the same level as black children
in current de facto segregated schools.

Although desegregation may have contributed to the equality of school resources, at the present time black and
white children have about the same level of resources, yet the achievement gap persists. Assuming that school boards
continue their policies of equitable allocation of resources after the end of desegregation, there should be no change
from the current pattern of equity of resources between black and white students.

The evidence is overwhelming, in my opinion, that the non-school factors of family socioeconomics explain most
of the achievement gap. Despite improvements in black income and education levels, there are still large gaps remaining
in income, poverty, and college graduation rates. There are even larger and growing gaps in the critical factors of family ~
structure and family size, which lead to differences in parenting behaviors. All of these characteristics are strongly cor-
related with a child's academic skills, which means that a black-white skill gap already exists when children [*654]



children with regards to their family environments, especially two-parent families, poverty, and parenting behaviors, all
of which are inextricably entwined. Without this parity, the achievement gap is likely to persist throughout the school
. years.

. start their schooling. Further reduction in the achievement gap will require increased parity between white and black
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Page 2

426 F.3d 1162, *; 2005 U.S. App. LEXIS 22515, **

US. at 327. We conclude that the District has a compel-
ling interest in securing the educational and social bene-
fits of racial (and ethnic) diversity, and in ameliorating
racial isolation or concentration in its high schools by
ensuring that its assignments do not simply replicate Se-
attle's segregated housing patterns. n1 We also conclude
that the District's Plan is narrowly tailored to meet the
District's compelling interests.

nl The terms "racial diversity,” "racial con-
centration” and "racial isolation" have been used
by the District to encompass racial and ethnic di-
versity, concentration and isolation. For the pur-
poses of this opinion, we adopt this shorthand.

I. Background n2

n2 We draw the following restatement of
facts largely from the district court opinion, see
Parents Involved in Cmty. Schs. v. Seattle Sch.
-Dist. No. 1, 137 F. Supp. 2d 1224 (W.D. Wash.
2001) ("Parents I'), and the Washington Su-
preme Court Opinion, see Parents Involved in
Cmty. Schs. v. Seattle Sch. Dist. No. 1, 149 Wn.2d
660, 72 P.3d 151 (Wash. 2003) ("Parents IV").

[* * 4]
A. Seattle Public Schools: A Historical Perspective

Seattle's historical struggle with the problem of ra-
cial isolation in its public school system provides the
context for the District's implementation of the current
challenged assignment plan. Seattle is a diverse commu-
nity. Approximately 70 percent of its residents are white,
and 30 percent are nonwhite. Seattle public school en-
rollment breaks down nearly inversely, with approxi-
mately 40 percent white and 60 percent nonwhite stu-
dents. A majority of the District's white students live in
neighborhoods north of downtown, the historically more
affluent part of the city. A majority of the city's nonwhite
students, including approximately 84 percent of all Afri-
can-American students, 74 percent of all Asian-
American students, 65 percent of all Latino students and
51 percent of all Native-American students, live south of
downtown.

The District operates 10 four-year public high
schools. Four are located north of downtown - Ballard,
Ingraham, Nathan Hale and Roosevelt; five are located
south of downtown -- Chief Sealth, Cleveland, Franklin,
Garfield and Rainier Beach; one is located west of down-
town -- West Seattle. For over 40 years, [**5] the Dis-
trict has made efforts to attain and maintain desegregated

schools and avoid the racial isolation or concentration
that would ensue if school assignments replicated Seat-
tle's segregated housing patterns. Since the 1960s, while
courts around the country [*1167] ordered intransigent
school districts to desegregate, Seattle's School Board
voluntarily explored measures designed to end de facto
segregation in the schools and provide all of the District's
students with access to diverse and equal educational
opportunities.

In the late 1950s and early 1960s, school assign-
ments were made strictly on the basis of neighborhood.
n3 In 1962, Garfield High School reported 64 percent
minority enrollment and it accommodated 75 percent of
all African-American students. Meanwhile, the eight
high schools serving other major areas of the city re-
mained more than 95 percent white.

n3 The history that follows comes principally
from two documents in the district court record.
One is a report entitled, "The History of Desegre-
gation in Seattle Public Schools, 1954-1981."
which was prepared by the District's desegrega-
tion planners. The other is the "Findings and
Conclusions" adopted by the Board in support of
the current assignment plan. (They are-cited as
History of Desegregation and Findings and Con-
clusions, respectively.)

[**6]

The District responded to this imbalance, and racial
tensions in the de facto segregated schools, in various
ways. In the early 1960s, the District first experimented
with small-scale exchange programs in which handfuls
of students switched high schools for five-week periods.
In 1963, expanding on this concept, the District imple-
mented a "Voluntary Racial Transfer" program through
which a student could transfer to any school with avail-
able space if the transfer would improve the racial bal-
ance at the receiving school. In the 1970s, the District
increased its efforts again, this time adopting a desegre-
gation plan in the middle schools that requested volun-
teers to transfer between minority- and majority-
dominated neighborhood schools and called for manda-
tory transfers when the number of volunteers was insuf-
ficient, though this portion of the plan was never imple-
mented. The District also took steps to desegregate Gar-
field High School by changing its educational program,
improving its facilities and eliminating "special trans-
fers" that had previously allowed white students to leave

- Garfield. Finally, for the 1977-78 school year, the Dis-

trict instituted a magnet-school program. According
[**7] to the District's history:
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While it appeared evident that the addi-
tion of magnet programs would not in it-
self desegregate the Seattle schools, there
was supportive evidence that voluntary
_strategies, magnet and non-magnet, could
be significant components of a more
comprehensive desegregation plan.

History of Desegregation at 32.

By the 1977-78 school year, segregation had in-
creased: Franklin was 78 percent minority, Rainier
Beach 58 percent, Cleveland 76 percent and Garfield 65
percent. Other high schools ranged from 9 percent to 23
percent minority enrollment.

" In the spring of 1977, the Seattle branch of the Na-
tional Association for the Advancement of Colored Peo-
ple ("NAACP") filed a complaint with the United States
Department of Education's Office of Civil Rights, alleg-
ing that Seattle's School Board had acted to further racial
segregation in the city's schools. Several other organiza-
tions, principally the American Civil Liberties Union
("ACLU"), formally threatened to file additional actions
if the District failed to adopt a mandatory desegregation
plan. When the District agreed to develop such a plan,
the Office of Civil Rights concomitantly agreed to delay
[**8] its investigation, and the ACLU agreed to delay
filing a lawsuit.

During the summer of 1977, the District and com-
munity representatives reviewed five model plans. Uiti-
mately, the District [*1168] incorporated elements of
each model into its final desegregation plan, adopted in
December 1977 and known as the "Seattle Plan.” The
Seattle Plan divided the district into zones, within which
majority-dominated elementary schools were paired with
minority-dominated elementary schools to achieve de-
segregation. Mandatory high school assignments were
linked to elementary school assignments, althongh vari-
ous voluntary transfer options were available. With the
Seattle Plan,

Seattle became the first major city to
adopt a comprehensive desegregation
program voluntarily without a court-order.
By doing so the District maintained local
control over its desegregation plan and
was able to adopt and implement a plan
which in the eyes of the District best met
the needs of Seattle students and the Seat-
tle School District.

History of Desegregation at 36-37. Opponents of the
Seattle Plan immediately passed a state initiative to block
its implementation, but the Supreme Court ultimately
declared [**9] the initiative unconstitutional. Washing-
ton v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 470, 73 L.
Ed. 2d 896, 102 S. Ct. 3187 (1982).

The Seattle Plan furthered the District's school de-
segregation goals, but its operation was unsatisfactory in
other ways. n4 In 1988, a decade after its implementa-
tion, the District abandoned the Seattle Plan and adopted
a new plan that it referred to as "controlled choice." Un-
der the controlled choice plan, schools were grouped into
clusters that met state and district desegregation guide-
lines, and families were permitted to rank schools within
the relevant cluster, increasing the predictability of as-
signments. Because of Seattle's housing patterns, the
District's planners explained that "it was impossible to
fashion clusters in a geographically contiguous manner”;
some cluster schools were near students’ homes, but oth-
ers were in "racially and culturally different neighbor-
hoods." Findings and Conclusions at 30-31. Although
roughly 70 percent of students received their first
choices, the controlled choice plan still resulted in man-
datory busing for 16 percent of the District's students.

n4 For example, the Seattle Plan was confus-
ing, required mandatory busing of nonwhite stu-
dents in disproportionate numbers, made facilities
and enrollment planning difficult and contributed
to "white flight” from the city schools. Findings
and Conclusions at 30.

[**10]

In 1994, the Board directed District staff to devise a
new plan for all grade levels to simplify assignments,
reduce costs and increase community satisfaction, among
other things. The guiding factors were to be choice, di-
versity and predictability. Staff developed four basic
options, including the then-existing controlled choice
plan, a regional choice plan, a neighborhood assignment
plan with a provision for voluntary, integration-positive
transfers and an open choice plan.

Board members testified that they considered all the
options as they related to the District's educational goals
-+ with special emphasis, at the secondary school level,
on the goals of choice and racial diversity. Neighborhood
and regional plans were viewed as unduly limiting stu-
dent choice, on which the District placed high value be-
cause student choice was seen to increase parental in-
volvement in the schools and promote improvements in
quality through a marketplace model. The District sought
to maintain its commitment to racially integrated educa-
tion by establishing diversity goals while moving away
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from the rigid desegregation guidelines and mandatory
assignments prevalent in the 1970s and 1980s.

The Board [**11] adopted the current open choice
plan (the "Plan™) for the 1998-99 [*1169] school year.
Under the Plan, students entering the ninth grade may
select any high school in the District. They are assigned,
where possible, to the school they list as their first
choice. If too many students choose the same school as
their first choice, resulting in "oversubscription,” the
District assigns students to each oversubscribed school
based on a series of tiebreakers. If a student is not admit-
ted to his or her first choice school ‘as a result of the tie-
breakers, the District tries to assign the student to his or
her second choice school, and so on. Students not as-
signed to,one of their chosen schools are assigned to the
closest school with space available; students who list
more choices are less likely to receive one of these
"mandatory” assignments. The most recent version of the
Plan, which the School Board reviews annually, is for the
2001-02 school year and is the subject of this litigation.

B. The Plan

The District has sought to make each of its 10 high
schools unique, with programs that respond to the con-
tinually changing needs of students and their parents.
Indeed, the District implemented [**12] the Plan as part
of a comprehensive effort to improve and equalize the
attractiveness of all the high schools, including adoption
of a weighted funding formula, a facilities plan and a
new teacher contract that would make teacher transfers
easier. Nevertheless, the high schools vary widely in
desirability. Three of the northern schools -- Ballard,
Nathan Hale and Roosevelt -- and two of the southern
schools -- Garfield and Franklin -- are highly desirable
and oversubscribed, meaning that more students wish to
attend those schools than capacity allows. n5 The magni-
tude of'the oversubscription is noteworthy: For the aca-
demic year 2000-01, approximately 82 percent of stu-
dents selected one of the oversubscribed schools as their
first choice, while only about 18 percent picked one of
the undersubscribed high schools as their first choice.
Only when oversubscription occurs does the District
become involved in the assignment process.

n5 The current popularity of Ballard High
School is illustrative of the constantly changing
dynamic of Seattle's public high schools. In the
fall of 1999, Ballard moved to a new facility un-
der the leadership of a new principal. Prior to the
move, Ballard was not oversubscribed; now it is
one of the most popular high schools in Seattle.

Similarly, the popularity and demographics
of Nathan Hale High School changed signifi-

cantly when it acquired a new principal who in-
stituted a number of academic innovations, in-
cluding joining the "Coalition of Essential
Schools” and instituting a "Ninth Grade Acad-
emy" and "Tenth Grade Integrated Studies Pro-
gram." Prior to 1998, Nathan Hale, a north area
high school, was not oversubscribed, and the stu-
dent body was pre-dominantly nonwhite. Starting
in 1998, the high school began to have a waitlist,
and more white students, who had previously
passed on Nathan Hale, wanted to go there. As a
result, the number of nonwhite students declined
dramatically between 1995 and 2000.

[**13]

If a high school is oversubscribed, all students: ap-
plying for ninth grade are admitted accordingto a series
of four tiebreakers, applied in the following order: First,
students who have a sibling attending that school are
admitted. In any given oversubscribed school, the sibling
tiebreaker accounts for somewhere between 15 to 20
percent of the admissions to the ninth grade class.

Second, if an oversubscribed high school is racially
imbalanced -- meaning that the racial make up of its stu-
dent body differs by more than 15 percent from the racial
make up of the students of the Seattle public schools as a
whole -- and if the sibling preference does not bring the
oversubscribed high school within plus or minus 15 per-
cent of the District's demographics, the race-based tie-
breaker [*1170] is "triggered" and the race of the apply-
ing student is considered. (For the purposes of the race-
based tiebreaker, a student is deemed to ‘be of the race
specified in his or her registration materials.) Thus, if a
school has more than 75 percent nonwhite students (i.e.,
more than 15 percent above the overall 60 percent non-
white student population) and less than 25 percent white
students, or when it has less than [**14] 45 percent
nonwhite students (i.e., more than 15 percent below the
overall 60 percent nonwhite student population) and
more than 55 percent white students, the school is con-
sidered racially imbalanced.

Originally, schools that deviated by more than 10
percent were deemed racially imbalanced. For the 2001-
02 school year, however, the triggering number was in-
creased to 15 percent, softening the effect of the tie-
breaker. n6 For that year, the race-based tiebreaker was
used in assigning entering ninth grade students only to
three oversubscribed schools — Ballard, Franklin and
Nathan Hale. Accordingly, in seven of the 10 public high
schools in 2001-02, race was not relevant in making ad-
missions decisions.
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n6 Although the record reflects the general
effects of the tiebreaker in 2001-02, it does not
include the specific number of students affected
by the tiebreaker in the three oversubscribed
schools where the tiebreaker applied. The record,
however, does include these numbers for the
2000-01 school year. Although the tiebreaker op-
erated differently in 2000-01, and applied to four
schools rather than three, the 2000-01 numbers il-
lustrate the general operation of the tiebreaker.

[**15]

The race-based tiebreaker is applied to both white
and non-white students. For example, in the 2000-01
school year — when the trigger point was still plus or
minus 10 percent — 89 more white students were as-
signed to Franklin than would have been assigned absent
the tiebreaker, 107 more nonwhite students were as-
signed to Ballard than would have been assigned absent
the tiebreaker, 82 more nonwhite students were assigned
to Roosevelt than would have been assigned absent the
tiebreaker and 27 more nonwhite students were assigned
to Nathan Hale than would have been assigned absent the
tiebreaker. n7 These assignments accounted for about 10
percent of admissions to Seattle’s high schools as a
whole. That is, of the approximately 3,000 incoming
students entering Seattle high schools in the 2000-01
school year, approximately 300 were assigned to an
oversubscribed high school based on the race-based tie-
breaker.

n7 The Board's decision to change the trigger
point for use of the tiebreaker from plus or minus

10 percent to plus or minus 15 percent, however,
had the effect of rendering Roosevelt High
School neutral for desegregation purposes. Thus,
the tiebreaker did not factor into assignments to
Roosevelt High School in the 2001-02 school
year.

[**16]

In addition to changing the trigger point for the
2001-02 school year to plus or minus 15 percent, the
District also developed a "thermostat,” whereby the tie-
breaker is applied to the entering ninth grade student
population only until it comes within the 15 percent plus
or minus variance. Once that point is reached, the Dis-
trict "turns-off” the race-based tiebreaker, and there is no
further consideration of a student's race in the assignment
process. The tiebreaker does not apply, and race is not
considered, for students entering a high school after the
ninth grade (e.g., by transfer).

As demonstrated in the chart below, the District es-
timates that without the race-based tiebreaker, the non-
white populations of the 2000-01 ninth grade class at
Franklin would have been 79.2 percent, at Hale 30.5 per-
cent, at Ballard 33 percent and at Roosevelt 41.1 percent.
Using the race-based [*1171] tiebreaker, the actual
nonwhite populations of the ninth grade classes at the
same schools respectively were 59.5 percent, 40.6 per-
cent, 54.2 percent and 55.3 percent.

2000-01 PIFFERENCE IN PERCENTAGES OF
NONWHITE STUDENTS IN NINTH GRADE
WITH AND WITHOUT TIEBREAKER

WITHOUT

SCHOOL WITH PERCENT
TIEBREAKER TIEBREAKER DIFFERENCE
FRANKLIN 79.2 59.5 -19.7
NATHAN HALE 305 40.6 +10.1
BALLARD 33.0 54.2 +21.2
ROOSEVELT 41.1 55.3 +14.2
[**17]

In the third tiebreaker, students are admitted accord-
ing to distance from the student's home to the high
school. Distance between home and school is calculated
within 1/100 of a mile, with the closest students being
admitted first. In any given oversubscribed school, the
distance-based tiebreaker accounts for between 70 to 75
percent of admissions to the ninth grade.

In the fourth tiebreaker, a lottery is used to allocate
the remaining -seats. Because the distance tiebreaker
serves to assign nearly all the students in the District, a
lottery is virtually never used.

C. Procedural History

Parents Involved in Community Schools ("Parents"),
a group of parents whose children were not, or might not
be, assigned to the high schools of their choice under the
Plan, claimed that the District's use of the race-based
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tiebreaker for high school admissions is illegal under the
Washington Civil Rights Act ("Initiative 200™), n8 the
Equal Protection Clause of the Fourteenth Amendment
n9 and Title VI of the Civil Rights Act of 1964.n10

n8 Wash. Rev. Code § 49.60.400 ("The state
shall .not discriminate against, or grant preferen-
tial treatment to, any individual or group on the
basis of race, sex, color, ethnicity, or national
origin in the operation of public employment,
public education, or public contracting.”).
[**18]

n9 US. Const. amend. X1V, § 1 ("No state
shall . . . deny to any person within its jurisdiction
the equal protection of the laws.").

nl0 42 US.C. § 2000d ("No person in the
United States shall, on the ground of race, color,
or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to
discrimination under any program or activity re-
ceiving Federal financial assistance.”). Because
"discrimination that violates the Equal Protection
Clause of the Fourteenth Amendment committed
by an institution that accepts federal funds also
constitutes a violation of Title VI," we address
the twin challenges to the racial tiebreaker simul-
taneously. Grarz, 539 U.S. at 276 n.23.

Both Parents and the District moved for summary
judgment on all claims. In a published opinion dated
April 6, 2001, the district court upheld the use of the
racial tiebreaker under both state and federal law, grant-
ing the District's motion. Parents Involved in Cmty.
Schs. v. Seattle Sch. Dist. No. 1, 137 F. Supp. 2d 1224,
1240 (W.D. Wash. 2001) [**19] ("Parents I"). Parents
timely appealed, and on April 16, 2002, a three-judge
panel of this court issued an opinion reversing the district
court's decision, holding that the Plan violated Washing-
ton state law and discussing federal law only as an aid to
construing state law. Parents Involved in Cmty. Schs. v.
Seattle Sch. Dist. No. 1, 285 F.3d 1236 (9th Cir. 2002)
("Parents II'"). The panel subsequently withdrew its opin-
jon and certified the state law question to the Washington
Supreme Court. Parents Involved in Cmty. Schs. v. Seat-
tle Sch. Dist. No. 1, 294 F.3d 1084, 1085 (9th Cir. 2002)
("Parents III"). The Washington Supreme Court dis-
agreed with the panel's decision, holding that the open
choice plan did not violate Washington law. Parents
Involved in [*1172] Cmty. Schs. v. Seattle Sch. Dist. No.
1, 149 Wn.2d 660, 72 P.3d 151, 166 (Wash. 2003) (" Par-
ents IV") (holding that Washington law "does not pro-

hibit the Seattle School District's open choice plan tie
breaker based upon race so long as it remains neutral on
race and ethnicity and does not promote a less qualified
minority applicant over a more qualified applicant").
Thereafter, [**20] a majority of the three-judge panel of
this court held that although the District demonstrated a
compelling interest in achieving the benefits of racial
diversity, the Plan violated the Equal Protection Clause
because it was not narrowly tailored. Parents Involved
in Cmty. Schs. v. Seattle Sch. Dist., No. 1, 377 F.3d 949
(9th Cir. 2004) ("Parents V"). We granted en banc re-
hearing and now affirm the district court. n11

nll We review the district court’s resolution
of cross-motions for summary judgment de novo.
United States v. City of Tacoma, 332 F.3d 574,
578 (9th Cir. 2003).

11. Discussion
A. Strict Scrutiny

We review racial classifications under the strict
scrutiny standard, which requires that the policy in ques-
tion be narrowly tailored to achieve a compelling state
interest. See Johnson v. California, 543 U.S. 499,- 160 L.
Ed 2d 949, 125 S. Ct. 1141, 1146 (2005); Grutter, 539
US. at 326; Adarand Constructors, Inc. v. Pena, 515
US. 200, 226-27, 132 L. Ed. 2d 158, 115 S. Ct. 2097
(1995). [**21] nl2 The strict scrutiny standard is not
"strict in theory, but fatal in fact." Adarand, 515
[*1173] U.S. at 237 (internal quotation marks omitted).
"Although all governmental uses of race are subject to
strict scrutiny, not all are invalidated by it." Grutter, 539
US. at 326-27. We employ strict scrutiny to "smoke out”
impermissible uses of race by ensuring that the govern-

ment is pursuing a goal important enough to warrant use-

of a highly suspect tool. Id. at 327 (internal quotation
marks omitted). This heightened standard of review pro-
vides a framework for carefully examining the impor-
tance and the sincerity of the reasons advanced by the
governmental decisionmaker for the use of race in that
particular context. Smith v. Univ. of Washington, 392

~ F.3d 367, 372 (9th Cir. 2004). In evaluating the District's .

Plan under strict scrutiny, we also bear in mind the
Court's directive that "context matters when reviewing
race-based governmental action under the Equal Protec-
tion Clause." Grutter, 539 U.S. at 326.

N12 Judge Kozinski's_concurrence makes a
powerful case for adopting a less siringent stan-
dard of review here because the Plan does not at-
tempt to "benefit[] or burden[] any particular
group;" therefore it "carries none of the baggage

e T T

ey —
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the Supreme Court has found objectionable” in
earlier equal protection cases. Kozinski, J., con-
curring, infra at 3 and 9. Recognizing the impor-
tance of context in the Supreme Court's equal
protection jurisprudence, Judge Kozinski pro-
poses "robust and realistic" rational basis rather
than strict scrutiny review. Id. at 4. Cf Coalition
Jfor Economic Equity v. Wilson, 122 F.3d 692,
708 n.16 (9th Cir. 1997) ("We have recognized . .
. that 'stacked deck' programs trench on Four-
teenth Amendment values in ways that reshuffle’
programs do not. Unlike racial preference pro-
grams, school desegregation programs are not in-
herently invidious, do not work wholly to the
benefit of certain members of one group and cor-
respondingly to the harm of certain members of
another group, and do not deprive citizens of
rights."”) (internal quotation marks, alterations and
citations omitted).

Nonetheless, the Supreme Court in Johnson
v. California, 543 U.S. 499, 160 L. Ed. 2d 949,
125 S. Ct. 1141 (2005), rejected the argument that
a California Department of Corrections ("CDC")
policy in which all inmates were segregated by
race should be subjected to relaxed scrutiny be-
cause the policy "neither benefits nor burdens one
group or individual more than any other group or
individual." Id at 1147 (internal quotation marks
omitted); see also id. at 1146 (noting that all ra-
cial classifications “"raise special fears that they
are motivated by an invidious purpose” and that
"absent searching judicial inquiry into the justifi-
cation for such race-based measures, there is
simply no way of determining . . . what classifi-
cations are in fact motivated by illegitimate no-
tions of racial inferiority or simple racial politics”
(internal quotation marks and citation omitted)).
As Judge Kozinski aptly notes, Johnson is not en-
tirely analogous to the instant case because the
CDC segregated inmates on the basis of race,
whereas the District's use of race is aimed at
achieving the opposite result - attaining and
maintaining integrated schools. Kozinski, J., con-
curring, infra. at 3-4. Nevertheless, like the First
and Sixth Circuits - the only other circuits to rule,
post-Grutter and Gratz, on the constitutionality of
a voluntary plan designed to achieve the benefits
of racial diversity in the public secondary school
setting - we conclude that the Plan must be re-
viewed under strict scrutiny. See Comfort v.
Lynn School Committee, 418 F.3d 1, 6 (Ist Cir.
2003) (en banc); McFarland v. Jefferson County
Public Schools, 416 F.3d 513, 514 (6th Cir.

- 2005) (per curiam).

[* * 22]
B. Compelling State Interest

Under strict scrutiny, a government action will not
survive unless motivated by a "compelling state interest.”
See id. at 325, 327. Because strict scrutiny requires us to
evaluate the "fit" .between the government's means and
its ends, Wygant v. Jackson Bd. of Educ., 476 U.S. 267,
280 n.6, 90 L. Ed 2d 260, 106 S. Ct. 1842 (1986), it is
critical to identify precisely the governmental interests -
the ends - to which the government's use of race must fit.
See United States v. Paradise, 480 U.S. 149, 171, 94 L.
Ed 2d 203, 107 S. Ct. 1053 (1987) (stating that, in order
to determine whether an order was narrowly -tailored,
"we must examine the purposes the order was intended
to serve").

Although the Supreme Court has never decided a
case involving the consideration of race in a voluntarily
imposed school assignment plan intended to promote:
racially and ethnically diverse secondary schools, its
decisions regarding selective admissions to institutions
of higher learning demonstrate that one compelling rea-
son for considering race is to achieve the educational
benefits of diversity. The compelling interest that the
Court recognized in Grutter [**23] was the promotion
of the specific educational and societal benefits that flow
from diversity. See Grutter, 539 U.S. at 330 (noting that
the law school's concept of critical mass must be "de-
fined by reference to the educational benefits that diver-
sity is designed to produce"). In evaluating the relevance
of diversity to higher education, the Court focused prin-
cipally on two benefits that a diverse student. body pro-
vides: (1) the learning advantages of having diverse
viewpoints represented in the "robust exchange of ideas"
that is critical to the mission of higher education, id. ar
329-30; and (2) the greater societal legitimacy that insti-
tutions of higher learning enjoy by cultivating a group of
national leaders who are representative of our country's
diversity, id. at 332-33. The Court also mentioned the
role of diversity in challenging stereotypes. Id. at 330,
333. The Court largely deferred to the law school's edu-
cational judgment not only in determining that diversity
would produce these benefits, but also in determining
that these benefits were critical to the school's educa-
tional mission. Id. ar 328-33. [**24] nl3

nl3 The Court also heeded the judgment of
amici curiae - including educators, business lead-
ers and the military - that the educational benefits
that flow from diversity constitute a compelling
interest. Grutter, 539 U.S. at 330 ("The Law
School's claim of a compelling interest is further
bolstered by its amici, who point.to the educa-
tional benefits that flow from student body diver-
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sity."); see also id. ("These benefits are not theo-
retical but real, as major American businesses
have made clear that the skills needed in today's
increasingly global marketplace can only be de-
veloped through exposure to widely diverse peo-
ple, cultures, ideas, and viewpoints."); id at 33/
("High-ranking retired officers and civilian lead-
ers of the United States military assert that, 'based
on [their] decades of experience,' a 'highly quali-
fied, racially diverse officer corps . . . is essential
to the military's ability to fulfill its principle mis-
sion to provide national security.™).

[**25]

[*1174] Against this background, we consider the
specific interests that the District's Plan seeks to advance.
These interests are articulated in the "Board Statement
Reaffirming Diversity Rationale" as:

Diversity in the classroom increases the
likelihood that students will discuss racial
.or ethnic issues and be more likely to so-
cialize with people of different races. Di-
versity is thus a valuable resource for
teaching students to become citizens in a
multi-racial/multi-ethnic world.

Providing students the opportunity to at-
tend schools with diverse student enroll-
ment also has inherent educational value
from the standpoint of education's role in
a democratic society . . . . Diversity brings
different viewpoints and experiences to
classroom discussions and thereby en-
hances the educational process. It also
fosters racial and cultural understanding,
which is particularly important in a ra-
cially and culturally diverse society such
as ours.

The District's commitment to the diversity
of its schools and to the ability to volun-
tarily avoid racially concentrating enroll-
ment patterns also helps ensure that all
students have access to those schools,
faculties, course offerings, and [**26] re-
sources that will enable them to reach
their full potential.

Based on the foregoing rationale, the Se-
attle School District's commitment is that
no student should be required to attend a
racially concentrated school. The District
is also committed to providing students

with the opportunity to voluntarily choose
to attend a school to promote integration.
The District provides these opportunities
for students to attend a racially and ethni-
cally diverse school, and to assist in the
voluntary integration of a school, because
it believes that providing a diverse learn-
ing environment is educationally benefi-
cial for all students.

The District's interests fit into two broad categories:
(1) the District seeks the affirmative educational and
social benefits that flow from racial diversity; and (2) the
District seeks to avoid the harms resulting from racially
concentrated or isolated schools.

1. Educational and Social Benefits that Flow from
Diversity

The District has established that racial diversity pro-
duces a number of compelling educational and social
benefits in secondary education. First, the District pre-
sented expert testimony that in racially diverse schools,
"both white [**27] and minority students experienced
improved critical thinking skills - the ability to both
understand and challenge views which are different from
their own.”

Second, the District demonstrated the socialization
and citizenship advantages of racially diverse schools.
School officials, relying on their experience as teachers
and administrators, and the District's expert all explained
these benefits on the record. According to the District's
expert, the social science research "clearly and consis-
tently shows that, for both white and minority students, a
diverse educational experience results in improvement in
race-relations, the reduction of prejudicial attitudes, and
the achievement of a more . . . [*1175] inclusive ex-
perience for all citizens . . . . The research further shows
that only a desegregated and diverse school can offer
such opportunities and benefits. The research further
supports the proposition that these benefits are long last-
ing." (Emphasis added.) Even Parents' expert conceded
that "there is general agreement by both experts and the
general public that integration is a desirable policy goal
mainly for the social benefit of increased information
and understanding about the [**28] cultural and social’
differences among various racial and ethnic groups." n14
That is, diversity encourages students not only to think
critically but also democratically.

nl4 Academic research has shown that inter-
group contact reduces prejudice and supports the
values of citizenship. See Derek Black, Com-
ment, The Case for the New Compelling Gov-
ernment Interest: Improving Educational Out-
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comes, 80 N.C. L. Rev. 923, 951-52 (2002) (col-
lecting academic research demonstrating that in-
terpersonal interaction in desegregated schools
reduces racial prejudice and stereotypes, improv-
ing students' citizenship values and their ability to
succeed in a racially diverse society in their adult
lives).

Third, the District's expert noted that “"research
shows that a[] desegregated educational experience
opens opportunity networks in areas of higher education
and employment . . . [and] strongly shows that graduates
of desegregated high schools are more likely to live in
integrated communities than those who.[**29] do not,
and are more likely to have cross-race friendships later in
life." n15

n15 The District's compelling interests in di-
versity have been endorsed by Congress. In the
Magnet Schools Assistance Act, Congress found
that "It is in the best interests of the United States
-- (A) to continue the Federal Government's sup-
port of local educational agencies that are volun-
tarily seeking to foster meaningful interaction
among students of different racial and ethnic
backgrounds, beginning at the earliest stages of
such students' education; (B) to ensure that all
students have equitable access to a high quality
education that will prepare all students to func-
tion well in a technologically oriented and a
highly competitive economy comprised of people
from many different racial and ethnic back-
grounds." 20 US.C. § 723I(a)(4) (emphasis
added).

The District's interests in the educational and social
benefits of diversity are similar to those of a law school
as articulated in Grurter. The contextual [**30] differ-
ences between public high schools and universities,
however, make the District's interests compelling in a
similar but also significantly different manner. See Grut-
ter, 539 U.S. at 330 (noting that the compelling state
interest in diversity is judged in relation to the educa-
tional benefits that it seeks to produce).

The Supreme Court in Grutter noted the importance
of higher education in "preparing students for work and
citizenship." 539 U.S. at 331. For a number of reasons,
public secondary schools have an equal if not more im-
portant role in this preparation. First, underlying the his-
tory of desegregation in this country is a legal regime
that recognizes the principle that public secondary educa-
tion serves a unique and vital socialization function in
our democratic society. As the Court explained in Plyler

v. Doe, "we have recognized the public schools as a most
vital civic institution for the preservation of a democratic
system of government, and as the primary vehicle for
transmitting the values on which our society rests." 457
US. 202, 221, 72 L. Ed. 2d 786, 102 S. Ct. 2382 (1982)
(internal quotation marks and citations omitted); see
[**31]  Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S.
675, 683, 92 L. Ed. 2d 549, 106 S. Ct. 3159 (1986) (stat-
ing that the inculcation of civic values is "truly the work
of the schools") (internal quotation marks omitted));
Phyler, 457 U.S. at 221-23 (noting that public [*1176]
education perpetuates the political system and the eco-
nomic and social advancement of citizens and that "edu-
cation has a fundamental role in maintaining the fabric of
our society"); Ambach v. Norwick, 441 U.S. 68, 76-77,
60 L. Ed 2d 49, 99 S. Ct. 1589 (1979) (observing that
public schools transmit to children "the values on which
our society rests,” including "fundamental values neces-
sary to the maintenance of a democratic political sys-
tem"); Brown v. Bd, of Educ., 347 U.S. 483, 493, 98 L.
Ed 873, 74 S. Ct. 686 (1954) ("[Education] is required in
the performance of our most basic public responsibilities
. ... It is the very foundation of good citizenship. Today
it is a principal instrument in awakening the child to cul-
tural values, in preparing him for later professional train-
ing, and in helping him to adjust normally to his envi-
ronment."). Under Washington law, such civic training is
mandated by the [**32] state constitution: "Our consti-
tution is unique in placing paramount value on education
for citizenship." Parents IV, 72 P.3d at 158.

Second, although one. hopes that all students who
graduate from Seattle's public schools would have the
opportunity to attend institutions of higher learning if
they so desire, a substantial number of Seattle's public
high school graduates do not attend college. n16 For
these students, their public high school educational ex-
perience will be their sole opportunity to reap the bene-
fits of a diverse learning environment. We reject the no-
tion that only those students who leave high school and
enter the elite world of higher education should garner
the benefits that flow from learning in a diverse class-
room. Indeed, it would be a perverse reading of the
Equal Protection Clause that would allow a university,
educating a relatively small percentage of the population,
to use race when choosing its student body but not allow
a public school district, educating all children attending
its schools, to consider a student's race in order to ensure
that the high schools within the district attain and main-
tain diverse student bodies.

nl6-According to the Seattle Times' School
Guide submitted by Parents, for the year 2000, on
average 34 percent of Seattle's high school gradu-
ates attend four-year colleges after graduation
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and 382 percent attend two-year colleges, al-
though percentages vary from high school to high
school.

[**33]

Third, the public school context involves students
who, because they are younger and more impressionable,
are more amenable to the benefits of diversity. See Com-
fort, 418 F.3d at 15-16 ("In fact, there is significant evi-
dence in the record that the benefits of a racially diverse
school are more compelling at younger ages."); Comfort
v. Lynn School Committee, 283 F. Supp. 2d 328, 356 (D.
Mass. 2003) (noting expert testimony describing racial
stereotyping as a "habit of mind' that is difficult to break
once it forms” and explaining that "it is more difficult to
teach racial tolerance to college-age students; the time to
do it is when the students are still young, before they are
locked into racialized thinking"); see also Goodwin Liu,
Brown, Bollinger, and Beyond, 47 How. L.J. 705, 755
(2004) ("If 'diminishing the force of [racial] stereotypes’
is a compelling pedagogical interest in elite higher edu-
cation, it can only be more so in elementary and secon-
dary schools - for the very premise of Grutter's diversity
rationale is that students enter higher education having
had too few opportunities in early grades to study [**34]
and learn alongside peers from other racial groups.”)
(citing Grutter, 539 U.S. at 333) (emphasis added)).

The dissent insists that racial diversity in a public
high school is not a compelling interest, arguing that
Grutter endorsed a law school's compelling interest in
diversity [*1177] only in some broader or more holistic
sense. Bea, J., dissenting, infra. at 14-16. To attain this
broader interest, the dissent contends, the District may
only consider race along with other attributes such as
socioeconomic status, ability to speak multiple languages
or extracurricular talents. We read Grutter, however, to
recognize that racial diversity, not some proxy for it, is
valuable in and of itself. 539 U.S. at 330 (discussing the
"substantial” benefits that flow from a racially diverse
student body and citing several sources that detail the
impact of racial ‘diversity in the educational environ-
ment).

In short, the District has demonstrated that it has a
compelling interest in the educational and social benefits
of racial diversity similar to those articulated by the Su-
preme Court in Grutter as well as the additional compel-
ling educational and social benefits [**35] of such di-
versity unique to the public secondary school context.

2. Avoiding the Harms Resulting from Racially Con-
centrated or Isolated Schools

The District's interest in achieving the affirmative
benefits of a racially diverse educational environment
has a flip side: avoiding racially concentrated or isolated

schools. In particular, the District is concerned with mak-
ing the educational benefits of a diverse learning envi-
ronment available to all its students and ensuring that "no
student should be required to attend a racially concen-
trated school.” See "Board Statement Reaffirming Diver-
sity Rationale,” quoted supra p. 22. Research regarding
desegregation has found that racially concentrated or
isolated schools are characterized by much higher levels
of poverty, lower average test scores, lower levels of
student achievement, with less-qualified teachers and
fewer advanced courses - "with few exceptions, separate
schools are still unequal schools.” See Erica Frankenberg
et al., A Multiracial Society with Segregated Schools:
Are We Losing the Dream? 11 (The Civil Rights Project,

Harvard Univ. Jan. 2003), at
http://www.civilrightsproject.harvard.edw re-
search/reseg03/AreWeLosingtheDream. [**36] pdf)

(hereinafter "Civil Rights Project™) (last visited October
11, 2005) (cited in Grutter, 539 U.S. at 345 (Ginsburg,
J., concurring)).

In Seattle, the threat of having to attend a racially
concentrated or isolated school is not a theoretical or
imagined problem. n17 As the district court found, the
District "established that housing patterns in Seattle con-
tinue to be racially concentrated,” and would result in
racially concentrated or isolated schools if school as-
signments were based solely on a student's neighborhood
or proximity to a particular high school. Parents I, 137
F. Supp. 2d at 1235. Accordingly, the District's Plan
strives to ensure that patterns of residential segregation
are not replicated in the District's school assignments. Cf.
Comfort, 418 F.3d at 29 ("The problem is that in Lynn,
as in many other cities, minorities and whites often live
in different neighborhoods. Lynn's aim is to preserve
local schools as an option without having the housing
pattern of de facto segregation projected into the school
system."”) (Boudin, C.J., concurring). Although Parents
make much of the fact that "Seattle has never operated
[**37] a [*1178] segregated school system," and allege
that "this is not a school desegregation case," each court
to review the matter has concluded that because of Seat-
tle's housing patterns, high schools in Seattle would be
highly segregated absent race conscious measures. See
Parents I, 137 F. Supp. 2d at 1237; Parents II, 285 F.3d
at 1239-40; Parents III, 294 F.3d at 1085; Parents IV,
72 P.3d at 153.

nl7 The prospect of children across the na-
tion being required to attend racially concentrated
or isolated schools is a crisis that school boards,
districts, teachers and parents confront daily. See
Civil Rights Project 4 ("At the beginning of the
twenty-first century, American public schools are
now twelve years in the process of continuous re-
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segregation. The desegregation of black students,
which increased continuously from the 1950s to
the late 1980s, has now receded to levels not seen
in three decades.").

The district court found that, "the circumstances
[**38] that gave rise to the court-approved school as-
signment policies of the 1970s [e.g., Seattle's segregated
housing patterns] continue to be as compelling today as
they were in the days of the district's mandatory busing
programs . . . . It would defy logic for this court to find
that the less intrusive programs of today violate the
Equal Protection Clause while the more coercive pro-
grams of the 1970s did not." Parents 1, 137 F. Supp. 2d
at 1235. Thus, it concluded that "preventing the re-
segregation of Seattle's schools is . . . a compelling inter-
est" Id at 1237; see id at 1233-35. Several other
courts have also conceived of a school district's volun-
tary reduction or prevention of de facto segregation as a
compelling interest. See Comfort, 418 F.3d at 14 (hold-
ing that the "negative consequences of racial isolation
that, Lynn seeks to avoid and the benefits of diversity that
it hopes to achieve" constituted compelling interests);
Brewer v. W. Irondequoit Cent. Sch. Dist., 212 F.3d 738,
752 (2d Cir. 2000) (holding that "a compelling interest
can be found in a program that has as its object the
[**39] reduction of racial isolation and what appears to
be de facto segregation"), superseded on other grounds
as stated in Zervos v. Verizon N.Y., Inc., 252 F.3d 163,
171 n.7 (2d Cir. 2001); Parent Ass'n of Andrew Jackson
High Sch. v. Ambach, 738 F.2d 574, 579 (2d Cir. 1984)
("We held that the Board's goal of ensuring the continua-
tion of relatively integrated schools for the maximum
number of students, even at the cost of limiting freedom
of choice for some minority: students, survived strict
scrutiny as a matter of law.") (citing Parent Ass'n of
Andrew Jackson High Sch. v. Ambach, 598 F.2d 705,
717-20 (2d Cir. 1979)); McFarland v. Jefferson County
Pub. Sch., 330 F. Supp. 2d 834, 851 (W.D. Ky. 2004)
(concluding that voluntary maintenance of the desegre-
gated school system was a compelling state interest and
the district could consider race in assigning students to
comparable schools), affd 416 F.3d 513 (6th Cir. 2005).
n18 We join these courts in recognizing that school dis-
tricts have a compelling interest in ameliorating real,
identifiable de facto racial segregation.

nl8 Like the District, none of the school dis-
tricts in the above-cited cases was subject to a
court-ordered desegregation decree nor, with the
exception of Andrew Jackson, did the schools
face an imminent threat of litigation to compel
desegregation. Like the District, they may have
been vulnerable to litigation in decades past, but

the districts’ voluntary desegregation measures
would make it difficult today to make the re-
quired showing that the districts intended to cre-
ate segregated schools. See, e.g., Comfort, 283 F.
Supp. 2d at 390 (explaining that the district's vul-
nerability to litigation had been "headed off by
the very Plan in contention here"™).

[#*40]

The dissent, however, contends first that the District
is not "desegregating” but rather is engaged in racial bal-
ancing. Bea; J., dissenting, infra. at 3-4. Further, for the
dissent, segregation requires a state actor intentionally to
separate the races; and in the absence of such offensive
state conduct, the Supreme Court cases detailing the
remedies for Fourteenth Amendment violations are of no
relevance. Bea, J., dissenting, infra. at 29, n.17. Thus,
without a court finding of de jure segregation the elected
school board members of the District may not take vol-
untary, affirmative steps towards [*1179] creating a
racially diverse student body. We disagree. The fact that
de jure segregation is particularly offensive to our Con-
stitution does not diminish the real harms of separation
of the races by other means. "Segregation of white and
colored children in public schools has a detrimental ef-
fect upon the colored children. The impact is. greater
when it has the sanction of law. . . ." Brown v. Bd. of
Educ., 347 U.S. 483, 494, 98 L. Ed. 873, 74 S. Ct. 686
(1954) (emphasis added). The benefits that flow from
integration (or desegregation) exist whether or not a state
actor was [**41] responsible for the earlier racial isola-
tion. Brown's statement that "in the field of public educa-
tion. . . separate educational facilities are inherently un-
equal” retains its validity today. Id at 495. The District
is entitled to seek the benefits of racial integration and
avoid the harms of segregation even in the absence of a
court order deeming it a violator of the U.S. Constitution.

Support for this conclusion comes from statements
in the Supreme Court's school desegregation cases,
which repeatedly refer to the voluntary integration of
schools as sound educational policy within the discretion
of local school officials. n19 See Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 U.S. 1, 16, 28 L. Ed. 2d
554, 91 8. Ct. 1267 (1971) (stating that school authorities
"are traditionally charged with broad power to formulate

.and implement educational. policy and might well con-

clude . . . that in order to prepare students to live in a
pluralistic society each school should have a prescribed
ratio of Negro to white students reflecting the proportion
for the district as a whole"); N.C. State Bd. of Educ. v.
Swann, 402 U.S. 43, 45, 28 L. Ed. 2d 586, 91 S. Ct. 1284
(1971) [**42] ("As a matter of educational policy school
authorities may well conclude that some kind of racial
balance in the schools is desirable quite apart from any
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constitutional requirements."); Bustop, Inc. v. Bd. of
Educ. of Los Angeles, 439 U.S. 1380, 1383, 58 L. Ed. 2d
88, 99 S. Ct. 40 (1978) (denying a request to stay imple-
mentation of a voluntary desegregation plan and noting
that there was "very little doubt" that the Constitution at
least permitted its implementation); Keyes v. Sch. Dist.
No. 1, 413 US. 189, 242, 37 L. Ed. 2d 548, 93 S. Ct.
2686 (1973) (Powell, J., concurring in part and dissent-
ing in part) ("School boards would, of course, be free to
develop and initiate further plans to promote school de-
segregation . . . . Nothing in this opinion is meant to dis-
courage school boards from exceeding minimal constitu-
tional standards in promoting the values of an integrated
school experience."); Washington v. Seattle Sch. Dist.
No. 1, 458 U.S. at 480, 487 (holding unconstitutional the
state initiative that blocked the Seattle School District's
use of mandatory busing to remedy de facto segregation).

N19 The dissent correctly notes that these
decisions were rendered in the context of de jure
segregation. But their import is also significantly
compelling in the context of de facto segregation,
as in Seattle. Indeed, in Swann, the Court further
stated, "Our objective in dealing with the issues
presented by these cases is to see that school au-
thorities exclude no pupil of a racial minority
from any school, directly or indirectly, on ac-
count of race.." 402 US at 23 (emphasis
added).

[**43]

In sum, we hold that the District's interests in obtain-
ing the educational and social benefits of racial diversity
in secondary education and in avoiding racially concen-
trated or isolated schools resulting from Seattle's segre-
gated housing pattern are clearly compelling.

C. Narrow Tailoring

We must next determine whether the District's use of
the race-based tiebreaker is narrowly tailored to achieve
its compelling interests. See Gruiter, 539 [*1180] U.S.
at 333. The narrow tailoring inquiry is intended to
"'smoke out' illegitimate uses of race" by ensuring that
the government's classification is closely fitted to the
compelling goals that it seeks to achieve. Richmond v.
JA. Croson Co., 488 U.S. 469, 493, 102 L. Ed. 2d 854,
109 S. Ct. 706 (1989). Here, our analysis is framed by
the Court's narrow tailoring analysis in Grutfer and
Gratz, which, though informed by considerations spe-
cific to the higher education context, substantially guides
our inquiry. See Grutter, 539 U.S. at 334 (stating that
the narrow tailoring inquiry is context-specific and must
be "calibrated to fit the distinct issues raised" in a given

case, taking "relevant differences [**44] into account™)
(internal quotation marks omitted).

In Gratz, the Court held unconstitutional the Univer-
sity of Michigan's undergraduate admissions program,
which automatically assigned 20 points on the admis-
sions scale to an applicant from an underrepresented ra-
cial or ethnic minority group. 539 U.S. at 255, 272. In
Grutter, by contrast, the Court upheld the University of
Michigan Law School's admissions policy, which took
race into account as one of several variables in an indi-
vidual's application. 539 U.S. at 315-16, 340. The law
school's policy also attempted to ensure that a "critical
mass" of underrepresented minority students would be

admitted in order to realize the benefits of a diverse stu- -

dent body. n20 Id. at 316.

n20 The Court explained that "critical mass"”
was defined by the law school as "meaningful
numbers” or "meaningful representation,” or "a
number that encourages underrepresented minor-
ity students to participate in the classroom and
not feel isolated." Grutter, 539 U.S. at 318 (in-
ternal quotation marks omitted).

[*#45]

In its analysis, the Court identified five hallmarks of
a narrowly tailored affirmative action plan: (1) individu-
alized consideration of applicants; (2) the absence of
quotas; (3) serious, good-faith consideration of race-
neutral alternatives to the affirmative action program; (4)
that no member of any racial group was unduly harmed;
and (5) that the program had a sunset provision or some
other end point. Smith v. Univ. of Washington, 392 F.3d
367, 373 (9th Cir. 2004); Comfort, 418 F.3d at 17 (char-
acterizing Grutter as outlining a "four-part narrow tailor-,
ing inquiry™).

Hallmarks two through five are applicable here de-
spite significant differences between the competitive
admissions plans at issue in Gratz and Grutter and. the
District's high school assignment Plan. The first hall-
mark, however, is less relevant to our analysis because of

the contextual differences between institutions of higher .

learning and public high schools.

1. .Individualized, . Holistic Consideration of Appli-
cants

a. An applicant's qualifications

In the context of university admissions, where appli-
cants compete for a limited number of spaces in a class,
the [**46] Court in Grutter and Gratz focused its in-
quiry on the role race may play in judging an applicant's
qualifications. The Court's underlying concern was that

e meromerar sty
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the "admissions policy is flexible enough to consider all
pertinent elements of diversity in light of the particular
qualifications of each applicant, and to place them on the
same footing for consideration, although not necessarily
according them the same weight." Grutter, 539 U.S. at
337 (emphasis added) (internal quotation marks omit-
ted); see Adarand, 515 U.S. at 211 ("The injury in cases
of this kind is that a discriminatory classification pre-
vent[s] the plaintiff from competing on an equal foot-
ing.") (emphasis added) (internal quotation marks omit-
ted). [*1181] The focus on fair competition is due, in
part, to the stigma that may attach if some individuals are
viewed as unable to achieve success without special pro-
tection. See Regents of Univ. of Cal. v. Bakke, 438 U.S.
2635, 298, 57 L. Ed 2d 750, 98 S. Ct. 2733 (1978) (Pow-
ell, J., concurring) ("preferential programs may only re-
inforce common stereotypes holding that certain groups
are unable to achieve success without special [**47]
protection based on a factor having no relationship to
individual worth"), Croson, 488 U.S. at 493 ("Classifi-
cations based on race carry a danger of stigmatic harm.
Unless they are strictly reserved for remedial settings,
they may in fact promote notions of racial inferiority and
lead to a politics of racial hostility.").

In Grutter and Gratz, in order to prevent race from
being used as a mechanical proxy for an applicant's
qualifications, the Court required individualized, holistic
consideration of each applicant across a broad range of
factors (of which race may be but one). Grutter, 539
U.S. at 336-37; see Gratz, 539 U.S. at 272 (holding that
the undergraduate admissions policy was not narrowly
tailored because the "automatic distribution of 20 points
has the effect of making 'the factor of race . . . decisive’
for virtually every minimally qualified underrepresented
minority applicant") (emphasis added). This focus on an
applicant's qualifications - whether these qualifications
are such things as an applicant's test scores, grades, artis-
tic or athletic ability, musical talent or life experience - is
not applicable [**48] when there is no competition or
consideration of qualifications at issue.

All of Seattle's high school students must and will be
placed in a Seattle public school. n21 Students' relative
qualifications are irrelevant because regardless of their
academic achievement, sports or artistic ability, musical
talent or life experience, any student who wants to attend
Seattle’s public high schools is entitled to an assignment;
no assignment to any of the District's high schools is
tethered to a student's qualifications. Thus, no stigma
results from any particular school assignment. n22 Ac-
cordingly, the dangers that are present in the university
context -~of substituting racial preference for qualifica-
tion-based competition - are absent here. See Comfort,
418 F.3d at 18 ("Because transfers under the Lynn Plan
are not tied to merit, the Plan's use of race does not risk

imposing stigmatic harm by fueling the stereotype that
‘certain groups are unable to achieve success without
special protection.") (quoting Bakke, 438 U.S. at 298).

n21 Parents do not claim that their children
have a right to attend a particular school, nor
could they. See Bustop Inc., 439 U.S. at 1383
(rejecting any legally protected right to have chil-
dren attend their nearest school). In any case, un-
der the current Plan, all students can attend a
school close to their home. Because there are
multiple schools in the north and south of Seattle,
students for whom proximity is a priority may
elect as their first choice one of the schools in
their residential area that is not oversubscribed
and be guaranteed an assignment to that school.

[**49]

n22 In Bakke, Justice Powell noted:

Respondent's position is wholly
dissimilar to that of a pupil bused
from his neighborhood school to a
comparable school in another
neighborhood in compliance with
a desegregation decree. Petitioner
did not arrange for respondent to
attend a different medical school
in order to desegregate Davis
Medical School; instead, it denied
hiln admission and may have de-
prived him altogether of a medical
education.

438 U.S. at 301 n.39. 39

b. Differences in compelling interests

The Court's requirement of individualized, holistic
review in Grutter is also more [*1182] relevant to the,
compelling interest advanced by the law school ("the
robust exchange of ideas" fostered by viewpoint diver-
sity) than it is to the District’s (racial diversity and avoid-
ing racially concentrated or isolated schools). See Grut-
ter, 539 U.S. at 337. The Court noted that the law school
did not "limit in any way . . . the broad range of qualities
and experiences that may be considered valuable contri-
butions to student body diversity." Id. at 338. [**50] To
this end, the law school's policy made clear that "there
are many possible bases for diversity admissions, and
provided examples of admittees who have lived or trav-
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eled widely abroad, are fluent in several languages, have
overcome personal adversity and family hardship, have
exceptional records of extensive community service, and
had successful careers in other fields." Id. (internal quo-
tation marks and citations omitted). These multiple bases
for diversity ensure the "classroom discussion is livelier,
more spirited, and simply more enlightening and interest-
ing when the students have the greatest possible variety
of backgrounds.” Jd. at 330 (internal citations omitted).

Although the District's Plan, like the plan in Grutter,
is designed to achieve the educational and social benefits
of diversity, including bringing "different viewpoints and
experiences to classroom discussions," see "Statement
Reaffirming Diversity Rationale,” viewpoint diversity in
the law school and high school contexts serves different
albeit overlapping ends. In the law school setting, view-
point diversity fosters the "robust exchange of ideas.”
Grutter, 539 U.S. at 324; [**51] see Comfort, 418 F.3d
at 16 ("Lively classroom discussion is a more central
form of learning in law schools (which prefer the So-
cratic method) than in a K-12 .setting."). In the high
school context, viewpoint diversity fosters racial and
civic understanding. n23 For example, Eric Benson, the
principal of Nathan Hale High School, one of the Dis-
trict's most popular schools, testified that as a result of
racial diversity in the classroom, "students of different
races and backgrounds tend to have significant interac-
tions both in class, and outside of class. When I came to
Nathan Hale, there were racial tensions in the school,
reflected in fighting and disciplinary problems. These
kind of problems have, to a large extent, disappeared.”

n23 The dissent believes that "the educa-
tional benefits from diversity, if any, are much
greater at the higher educational level because
such benefits are- greatly magnified by the learn-
ing that takes place outside the classroom . . . ."
Bea, J., dissenting, infra. at 27. This belittles the
substantial role of high school classroom discus-
sions in contributing to the educational develop-
ment of our young citizens. "The fhigh school]
classroom is peculiarly the marketplace of ideas.
The Nation's fiture depends upon leaders trained
through wide exposure to that robust exchange of
ideas which discovers truth out of a multitude of
tongues." Tinker v. Des Moines Independent
Community Sch. Dist., 393 U.S. 503, 512, 21 L.
Ed 2d 731, 89 S. Ct. 733 (1969) (internal quota-
tion marks omitted).

[**52]

In addition, the law school takes other diversity fac-
tors, besides race and ethnicity, into consideration in

order to achieve its other compelling interest — cultivat-
ing a group of national leaders. For example, extensive
travel, fluency in foreign languages, extensive commu-
nity service and successful careers in other fields demon-
strate that a candidate is somehow exceptional or out of
the ordinary. ¢f Gratz, 539 U.S. at 273 (disapproving of
the undergraduate admissions plan, in part, because of its
failure to consider whether an applicant was extraordi-
nary and noting that "even if [a] student['s] 'extraordinary
artistic talent' rivaled that of Monet or Picasso, the appli-
cant would receive, at most, five points” as opposed to
[*1183] the automatic 20 points given to an applicant
from an underrepresented minority). In contrast, the Dis-
trict is required to educate all high school age children,
both the average and the extraordinary, regardless of
individual leadership potential.

The District also has a second compelling interest
that is absent from the university context — ensuring that
its school assignments do not replicate Seattle's segre--
gated housing patterns. The holistic [**53] review nec-
essary to achieve viewpoint diversity in the university
context, across a broad range of factors (of which race
may be but one), is not germane to the District's compel-
ling interest in preventing racial concentration or racial
isolation. Because race itself is the relevant consideration
when attempting to ameliorate de facto segregation, the
District's tiebreaker must necessarily focus on the race of
its students. See Comfort, 418 F.3d at 18 (holding that
when racial diversity is the compelling interest - "the
only relevant criterion, then, is a student's race; individu-
alized consideration beyond that is irrelevant to the com-
pelling interest"); Brewer v. W. Irondequoit. Cent. Sch.
Dist., 212 F.3d at 752 ("If reducing racial isolation. is -
standing alone - a constitutionally permissible goal, . . .
then there is no more effective means of achieving that
goal than to base decisions on race."). We therefore con-
clude that if a noncompetitive, voluntary student assign-
ment plan is otherwise narrowly tailored, a district need
not consider each student in a individualized, holistic
manner. n24

n24 The dissent calculates that individual-
ized consideration would be administratively fea-
sible because only 300 students would need to be
considered holistically. Though it is true that 300
“students’ were ‘subject to the race-based tie-
breaker, it does not follow that only those 300
would require individualized consideration. Un-
der the dissent's view of the way the District
should operate, all 3,000 students would have to
be subject to holistic consideration to determine
their proper school assignment. Whether or not
this is administratively feasible is not clear in the
record, but we believe it is ultimately irrelevant
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because individualized consideration is not re-
quired in the context presented here.

[* * 54]

" The dissent insists that absent such individualized.

consideration, the District's plan cannot serve a compel-
ling interest and is not narrowly tailored to protect indi-
viduals from group classifications by race. Bea, J., dis-
senting, infra. at 32. This is a flawed reading of the
Fourteenth Amendment. 0125 The District's compelling
interest is to avoid the harms of racial isolation for all
students in the Seattle school district. As we have ex-
plained, to accomplish that objective the District may
look to the racial consequences of honoring the preferred
choices of individual students (and their parents). It is
true that for some students their first choice of school,
based on geographical proximity, will be denied because
other students' choices are granted in order to advance
the overall interest in maintaining racially diverse school
enrollments. The Fourteenth Amendment in this context
does not preclude the District from honoring racial diver-
sity at the expense of geographical proximity. We must
not forget that "race unfortunately still matters," Grutter,
339 U.S. at 333, and it is race that is the relevant consid-
eration here.

n25 Reliance on group characteristics is not
necessarily constitutionally infirm under Four-
teenth Amendment jurisprudence. See, e.g., Ki-
mel v. Florida Bd. of Regents, 528 U.S. 62, 84,
145 L. Ed. 2d 522, 120 S. Ct. 631 (2000) ("Under
the Fourteenth Amendment, a State may rely on
age as a proxy for other qualities, abilities, or
characteristics that are relevant to the State's le-
gitimate interests. The Constitution does not pre-
clude reliance on such generalizations. That age
proves to be an inaccurate proxy in any individ-
ual case is irrelevant.")

[**55]

[¥1184] In sum, the contextual differences between
public high schools and selective institutions of higher
learning make the first of the Grutter hallmarks ill-suited
for our narrow tailoring inquiry. n26 The remaining
hallmarks, however, are relevant and conirol our analy-
sis.

n26 The dissent's alternative proposals to
achieve the District's interests in diversity illus-
trate the difficulty of individualized consideration
in the high school context. For example, the dis-
sent offers socioeconomic status as a more nar-

rowly tailored and acceptable form of diversify-
ing the District's schools. However, socioeco-
nomic status does nothing more than substitute a
number from a family's tax return for race. There
is no holistic, individualized consideration under
such an approach.

2. Absence of Quotas

In Grutter, the Court approved the law school's plan,
in part, because it did not institute a quota, whereby a
fixed number of slots are reserved exclusively for minor-
ity groups, thereby insulating members of those [**56]
groups from competition with other candidates. n27 539
U.S. at 335. Although the law school's plan did not seek
to admit a set number or percentage of minority students,
during the height of the admission's season, the law
school would consult "daily reports” that kept track of
the racial composition of the incoming class. Id. at 318.
The Court held that this attention to numbers did not
transform the law school plan into a quota, but instead
demonstrated that the law school sought to enroll a criti-
cal mass of minority students in order "to realize the
educational benefits of a diverse student body." Id. Simi-
larly, we conclude that the District's 15 percent plus or
minus variance is not a quota because it does not reserve
a fixed number of slots for students based on their race,
but instead it seeks to enroll a critical mass of white and
nonwhite students in its oversubscribed schools in order
to realize its compelling interests. n28

n27 Much like the rationale underlying the
Court's requirement of individualized, holistic re-
view, the rationale underlying the Court's prohibi-
tion of quotas does not apply to the race-based

tiebreaker. In paradigmatic affirmative action set- _

tings — employment and admissions to institu-
tions of higher learning -- the Court disapproves
of quotas because they are viewed as insulating
minority candidates from competition with non-
minority candidates for scarce government re-
sources usually awarded on the basis of an appli-
cant's qualifications -- jobs, promotions or places

in a law school class. See Bakke, 438 U.S. at 317 *

(opinion of Powell, J.). This is objectionable be-
- cause.no "'matter how strong their qualifications,"
nonminority candidates are never afforded the
chance to compete with applicants from the pre-
ferred groups for the set-aside. Id at 319. Be-
cause noncompetitive assignment to Seattle's
public high schools is not based on a-student's
relative qualifications, the dangers that are pre-
sented by a quota - of substituting racial prefer-
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ence for qualification-based competition - are
absent here.
[**57]

n28 Although the dissent contends that the
"ticbreaker aims for a rigid, predetermined ratio
of white and nonwhite students," we believe it is
more appropriately viewed as a "permissible
goal." Such a goal "requires only a good faith ef-
fort . . . to come within a range demarcated by the
goal itself.” Grutter, 539 U.S at 334 (internal
quotation marks and citation omitted). The tie-
breaker's broad, 30 range and the District's will-
ingness to turn off the use of the tiebreaker after
the ninth grade are consistent with a goal as op-
posed to arigid ratio.

a. No fixed number of slots

The District's race-based tiebreaker does not set
aside a fixed number of slots for nonwhite or white stu-
dents in any of the District's schools. The tiebreaker is
used only so long as there are members of the underrep-
resented race in the applicant pool for a particular over-
subscribed school. If the number of students of that race
who have applied to that school is exhausted, no further
action is taken, even if the 15 [*1185] percent variance
has not been satisfied. That is, if the applicant pool has
been {**58] exhausted, no students are required or re-
cruited to attend a particular high school in order to bring
it within the 15 percent plus or minus range for that year.

Moreover, the number of white and nonwhite stu-
dents in the high schools is flexible and varies from
school to school and from year to year. n29 This variance
in the number of nonwhite and white students throughout
the District's high schools is because, under the Plan,
assignments are based on students' and parents' prefer-
ences. n30 The tiebreakers come into play in the assign-
ment process only when a school is oversubscribed. As
Morgan Lewis, the Manager of Enrollment Planning,
Technical Support and Demographics, testified, "If all
the parents . . . don't pick [a] school in a massive number,
then everyone gets in. And so it's . . . a case where the
choice patterns, the oversubscription . . . [is] the reason
the ftiebreaker] kicks in . . . . Everything happens when
more people want the seats. And why they want the seats
sometimes we don't know."

n29 Notably, the District's percentage of
white and nonwhite enrollment is significantly
more varied than the percentage of underrepre-
sented minorities admitted to the University of

Michigan's Law School, which remained rela-
tively consistent. From 1995 to 1998, the per-
centage of minority students enrolled in the law
school was 13.5 percent, 13.8 percent, 13.6 per-
cent and 13.8 percent. Grutter, 539 U.S. at 389-
90 (Kennedy, J., dissenting). In contrast, the Dis-
trict's percentage of white and nonwhite enroll-
ment encompasses a wide range. For example, for
the 2000-01 school year, the percentage of non-
white students in the ninth grade classes of the
four oversubscribed public high schools after the
racial tiebreaker was applied, varied from 54.2
percent at Ballard, to 59.5 percent at Franklin, to
40.6 percent at Nathan Hale to 55.3 percent at
Roosevelt.
[**59]

n30 Slightly more than 80 percent of all en-
tering ninth grade students were assigned to their
first choice school. 47

b. Critical mass

Within this flexible system, where parental and stu-
dent choices drive the assignments to particular schools,
the District seeks to enroll and maintain a relatively sta-
ble critical mass of white and nonwhite students in each
of its oversubscribed high schools in order to achieve its
compelling interest in racial diversity and to prevent the
assignments from replicating Seattle's segregated hous-
ing patterns. Faced with the question of what constituted
a critical mass of students in this particular context, the
District determined that a critical mass was best achieved
by adopting the 15 percent plus or minus variance tied to
demographics of students in the Seattle public schools.
Thus, when an oversubscribed high school has more than
75 percent nonwhite students (i.e., more than 15 percent
above the overall 60 percent nonwhite student popula-
tion) and less than 25 percent white students, or when it
has less than 45 percent nonwhite students (i.e., more
than [**60] 15 percent below the overall 60 percent
nonwhite student population) and more than 55 percent
white students, the school is considered racially concen-,
trated or isolated, meaning that it lacks a critical mass of
students needed "to realize the educational benefits of a
diverse student body."

Parents attack the. District's use of the 15 percent
plus or minus variance tied to the District's school popu-
lation demographics because they believe that the Dis-
trict cannot use race at all in its assignment process. We
have rejected this argument, however, applying Grutter
and Gratz. See supra Part 11.B. Alternatively, Parents
contend that the District's goal of enrolling between 75
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and 45 percent nonwhite [*1186] students and between
25 and 55 percent white students in its oversubscribed
schools establishes a quota, not a critical mass. They note
that the critical mass sought by the law school in Grutter
was smaller, consisting of between 12 and 20 percent of
underrepresented minority students in each law school
class.

Parents' argument, however, ignores Grutter's ad-
monition that the narrow tailoring inquiry be context-
specific. First, like the District's enrollment goals, which
[**61] are tied to the demographics of the Seattle
schools' total student population, the law school's goal of
enrolling between 12 to 20 percent of underrepresented
minorities in a given year was tied to the demographics
of its applicant pool. n31 Second, in tying the use of the
tiebreaker to the District's demographics with a 15 per-
cent plus or minus trigger point, the District adopted a
common benchmark in the context of voluntary and
court-ordered school desegregation plams. As the Dis-
trict's expert testified,

Most of the cases I've participated in . . .
generally worked with numbers that re-
flect the racial composition of the school
district but, at the same time, tried to al-
low the district sufficient flexibility so
that it would not have to regularly and re-
peatedly move students on a short-term
basis simply to maintain some specific
number. That's why we see ranges of plus
or minus 15 percent in most cases of
school desegregation.

Even Parents' expert testified that school districts
throughout the country determine whether a district is
sufficiently desegregated by looking to the "population
of the district" in question. See also Comfort, 418 F.3d
at 21 [**62] (holding that a "transfer policy conditioned
on district demographics (+/- 10-15%)" was not a quota
because it "reflects the defendants' efforts to obtain the
benefits of diversity in a stable. learning environment™);
Belk v. Charlotte-Mecklenburg Bd. of Educ, 233 F.3d
232, 287-88 (4th Cir. 2000) (Traxler, J., dissenting) (cit-
ing to a book written by David J. Armor, Parents' expert,
Forced Justice: School Desegregation and the Law 160
(1995), which observed that over 70 percent of the
school districts with desegregation plans use a variance
of plus or minus 15 percent or greater); ¢f 34 C.F.R §
280.4(b) (defining "minority group isolation" as a "con-
dition in which minority group children constitute more
than 50 percent of the enrollment of [a] school"). Given
this empirically and time-tested notion of critical mass in
the public high school desegregation context, it would

make little sense to force the District to utilize the same
percentages that constituted a critical mass in the elite
law school context to determine what constitutes a criti-
cal mass for Seattle public high schools. See Grutter,
539 U.S. at 336 [**63] ("Some attention to numbers,
without more, does not transform a flexible admissions
system into a rigid quota.") (internal quotation marks and
citations omitted).

n31 For example, in 1995, 662 (approxi-
mately 16 percent) of the 4147 law school appli-
cants were underrepresented minorities; in 1996,
559 (approximately 15 percent) of the 3677 law
school applicants were underrepresented minori-
ties; in 1997, 520 (approximately 15 percent) of
the 3429 law school applicants were underrepre-
sented minorities. See Grutter, 539 US. at 384
(Rehnquist, C.J., dissenting).

Accordingly, we conclude that the District's 15 per-
cent plus or minus trigger point tied to the demographics -
of the Seattle school population is not a quota. It is a
context-specific, flexible measurement of racial diversity
designed to attain and maintain a critical mass of white
and nonwhite students in Seattle's public high schools.

[*11871 3. Necessity of the Plan and Race-Neutral
Alternatives

Narrow tailoring also requires us to consider [**64]
the necessity of the race-based plan or policy in question
and whether there are equally effective, race-neutral al-
ternatives. ’

a. Necessity of the Plan

The District argues that the compelling interests that
it seeks are directly served by the race-based tiebreaker.
The tiebreaker allows the District to balance students'
and parents' choices among high schools with its broader
compelling interests -- achieving the educational and
social benefits of diversity and the benefits specific to the
secondary school context, and discouraging a return to
enrollment patterns based on Seattle's racially segregated
housing pattern.

i. Need for race-based tiebreaker

When the-District moved from its controlled choice
plan to the current Plan, see supra Part LA, it predicted
that families would tend to choose schools close to their
homes. Indeed, this feature was seen as a positive way to
increase parental involvement. However, unfettered
choice -- especially with tiebreakers based on-neighbor-
hood or distance from a school -- created the risk that
Seattle's high school enrollment would again do no more
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than reflect its segregated housing patterns. See supra
Part IL.C.2.

It is this [**65] de facto residential segregation
across a white/nonwhite axis that the District has battled
historically and that it seeks to ameliorate by making the
integration tiebreaker a part of its open choice Plan. n32
The District, mindful of both Seattle's history and future,
appropriately places its focus here. In the 2001-02 school
year, the integration tiebreaker operated in three high
schools (that is, three high schools were oversubscribed
and deviated by more than 15 percent from the ratio of
white to nonwhite students district-wide). The integration
tiebreaker served to alter the imbalance in the schools in
which it operated in a minimally intrusive manner. The
tiebreaker, therefore, successfully achieved the District's
compelling interests.

n32 Although we characterize it as de facto
residential segregation, we are mindful of Justice
Marshall's dissent in Board of Education v.
Dowell, "The . . . conclusion that the racial iden-
tity of the northeast quadrant now subsists be-
cause of "personal preference[s]' pays insufficient
attention to the roles of the State, local officials,
and the Board in creating what are now self-
perpetuating patterns of residential segregation.”
498 U.S. 237,263, 112 L. Ed 2d 715, 111 S. Ct.
630 (1991) (internal citation omitted).

[* * 6 6]
ii. White/Nonwhite distinction

Parents argue that the District paints with too broad
a brush by distinguishing only between white and non-
white students, without taking into account the diversity
within the "nonwhite” group. However, the District's
choice to increase diversity along the white/nonwhite
axis is rooted in Seattle's history and current reality of de
facto segregation resulting from Seattle's segregated
housing patterns. The white/nonwhite distinction is nar-
rowly tailored to prioritize movement of students from
the north of the city to the south of the city and vice
versa. This white/nonwhite focus is also consistent with
the history of public school desegregation measures
throughout the country, as reflected in a current federal
regulation defining "minority group isolation” as "a con-
dition in which minority group children constitute more
than 50 percent of the enrollment of the school,” without
distinguishing among the various categories included
within the definition of "minority group." 3¢ CF.R. §
280.4(b); see Grutter, 539 U.S. at 316 [*1188] (noting
that the law school sought to enroll a critical mass of
"minority students," a [**67] category that included
African Americans, Hispanics and Native Americans);

Comfort, 418 F.3d at 22 ("By increasing diversity along
the white/nonwhite axis, the Plan reduced racial tensions
and produced positive educational benefits. Narrow tai-
loring does not require that Lynn ensure diversity among
every racial and ethnic subgroup as well.") (emphasis
added).

b. Race-neutral alternatives

In Grutter, the Court explained that narrow tailoring
"require[s] serious, good faith consideration of workable
race-neutral alternatives that will achieve the diversity
the university seeks." 539 U.S. at 339 (emphasis added).
On the other hand, "narrow tailoring does not require
exhaustion of every conceivable race-neutral alterna-
tive." Id. Furthermore, the Court made clear that the uni-
versity was not required to adopt race-neutral measures
that would have forced it to sacrifice other educational
values central to its mission. Id. at 340. Implicit in the
Court's analysis was a measure of deference toward the
university's identification of those values. n33 See id. at
328, 340. Here, the record reflects that the [**68] Dis-
trict reasonably concluded that a race-neutral alternative
would not meset its goals.

n33 The Supreme Court repeatedly has
shown deference to school officials.at the inter-
section between constitutional protections and
educational policy. See generally Wendy Parker,
Connecting the Dots: Grutter, School Desegrega-
tion, and Federalism, 45 Wm. & Mary L. Rev:
1691 (2004). The theme of local control over
public education has animated Supreme Court ju-
risprudence. See, e.g,, Brown v. Board of Educ.,
349 US. 294, 299, 99 L. Ed. 1083, 75 S. Ct. 753,
71 Ohio Law Abs. 584 (directing local school of-
ficials, with court oversight, to devise remedies_
for segregation in the light of "varied local school
problems"); Milliken v. Bradley, 418 U.S. 717,
741-42, 41 L. Ed. 2d 1069, 94 S. Ct. 3112 (1974)
("No single tradition in public education is more
deeply rooted than local control over the opera-
tion of schools; local autonomy has long been
thought essential both to the maintenance of
community concemn and support for public -
schools and to quality of the educational proc-
ess."); Freeman v. Pitts, 303 U.S. 467, 490, 118
L Ed 2d 108, 112 S. Ct. 1430 ("As we have long
observed, 'local autonomy of school districts is a
vital national tradition." (quoting Dayton Bd. of
Educ. v. Brinkman, 433 U.S. 406, 410, 53 L. Ed.
2d 851, 97 S. Ct. 2766 (1977)); see also Bethel
Sch. Dist. v. Fraser, 478 U.S. 675, 683, 92'L. Ed
2d 549, 106 S. Ct. 3159 (1986) ("The determina-
tion of what manner of speech in the classroom or
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in the school assembly is inappropriate properly
rests with the school board."); Lavine v. Blaine
School District, 257 F.3d 981, 988 (9th Cir.
2001) ("In the school context, we have granted
educators substantial deference as to what speech
is appropriate.”) (citing and quoting Hazelwood
Sch. Dist. v. Kuhimeier, 484 U.S. 260, 267, 98 L.
Ed 2d 592, 108 S. Ct. 562 (1988)). These Su-
preme Court decisions suggest that secondary
schools occupy a unique position in our constitu-

" tional tradition. For this reason, we afford defer-
ence to the District's judgment similar to that
which Grutter afforded the university. See Grut-
ter, 539 U.S. at 328-29.

[**69]

i. Using poverty as an alternative measure of diver-
sity

The record demonstrates that the School Board con-
sidered using a poverty tiebreaker in place of the race-
based tiebreaker. It concluded, however, that this proxy
device would not achieve its compelling interest in
achieving racial diversity, and had other adverse effects.
Although there was no formal study of the proposal by
District staff, Board members' testimony revealed two
legitimate reasons why the Board rejected the use of
poverty to reach its goal of racial diversity. First, the
Board concluded that it is insulting to minorities and
often inaccurate to assume that poverty correlates with
minority status. Second, for the group of students for
whom poverty would correlate with minority [*1189]
status, the implementation would have been thwarted by
high school students’ understandable reluctance to reveal
their socioeconomic status to their peers.

Because racial diversity is a compelling interest, the
District may permissibly seek it if it does so in a nar-
rowly tailored manner. We do not require the District to
conceal its compelling interest of achieving racial diver-
sity and avoiding racial concentration or isolation
through [**70] the use of "some clumsier proxy device"
such as poverty. See Comfort, 418 F.3d at 29 (Boudin,
C.J., concurring).

ii. The Urban League plan

Parents also assert that the District should have more
formally considered an Urban League proposal, which
did not eliminate the integration tiebreaker but merely
considered it after other factors. The Urban League plan
was a comprehensive plan seeking to enhance the quality
of education in Seattle's schools by focusing on educa-
tional organization, teacher quality, parent-teacher inter-
action, raising curricular standards, substantially broad-
ening the availability of specialized and magnet pro-
grams (which could attract a broader cross-section of

students to undersubscribed schools) and supporting ex-
tra-curricular development. The plan proposed decreas-
ing the School District's reliance on race in the assign-
ment process by pairing neighborhoods with particular
schools and creating a type of neighborhood/regional
school model. Under the Urban League plan, preference
initially would be given to students choosing a school in
their paired region, and the existing racial tiebreaker
would be demoted from second to third in the process
[**71] ofresolving any remaining oversubscription. The
plan also suggested adding an eleventh high school.

Board members testified that they rejected the plan
because of the high value the District places on parental
and student choice. Moreover, given Seattle's segregated
housing patterns, by prioritizing a neighborhood/regional
school model where students are assigned to schools
close to their homes, the Urban League plan did not suf-
ficiently ensure the achievement of the District's compel-
ling interests in racial diversity and avoidance of racijal
concentration or isolation. As one member of the School
Board testified, "[it] would become Controlled Choice all
over again. That's basically what Controlled Choice was,
[1 a regional plan; it controlled your options by using
regions or geography." It was therefore permissible for
the District to reject a plan that neither comported with
its priorities nor achieved its compelling interests. -

iii. Lottery

Parents additionally contend in this court that the
District should have considered using a lottery to assign
students to the oversubscribed high schools. As an initial
matter, we note that Parents did not argue before the dis-
trict [**72] court that a lottery was a workable race-
neutral alternative that would achieve the Districts’ com-
pelling interests. Parents now argue on appeal, however,
that a lottery would achieve the District's compelling
interests without having to resort to the race-based tie-
breaker. They ask us to assume that because approxi-
mately 82 percent of all students want to attend one of
Seattle's oversubscribed schools, the makeup of this 82
percent, as well as that of the applicant pool for each
school, mirrors the demographics of the District (60 -per-
cent white and 40 percent nonwhite). Employing this
assumption, Parents also ask us to assume that a random
lottery drawing from this pool would produce a student
body in each of the oversubscribed schools that falls
within the Dijstrict's 15 percent plus or minus variance.
These assumptions, however, are not supported — in-
deed, are undercut -- by [*1190] the factual record. For
example, Superintendent Olchefske explained that Dis-
trict patterns indicate that more people choose schools
close to home. That would mean that the pool .of appli-
cants would be skewed in favor of the demographic of
the surrounding residential area. That is, the applicant
pool for the north [**73] area oversubscribed high
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schools would have a higher concentration of white stu-
dents and the applicant pool for the south area oversub-
scribed high school would have a higher concentration of
nonwhite students. Thus, random sampling from such a
racially skewed pool would produce a racially skewed
student body. As one Board member testified, a lottery
was not a viable alternative because "if applicants are
overwhelmingly majority and you have a lottery, then
your lottery -- the pool of your lottery kids are going to
be overwhelmingly majority. We have a diversity goal.”

Although the District has the burden of demonstrat-
ing that its Plan is narrowly tailored, see Gratz, 539 U.S.
at 270, it need not “"exhaust[] every conceivable race-
neutral alternative." Grutter, 539 U.S. at 339. Parents'
belated and bald assertion that a lottery could achieve the
District's compelling interests, without any evidence to
support their claim, fails to demonstrate that a lottery is a
viable race-neutral alternative. See id. at 340 (dismissing
the race-neutral alternative of "percentage plans,”" advo-
cated by the United States in an amicus brief, because the
[**74] "United States [did] not.. . . explain how such
plans could work for graduate and professional
schools"); Comfort, 418 F.3d at 23 (noting that Lynn
rejected the use of a lottery in place of the race-based
tiebreaker and holding that "Lynn must keep abreast of
possible alternatives as they develop . . . but it need not
prove the impracticability of every conceivable model
for racial integration") (internal citation omitted).

¢. The District's use of race

The dissent posits variables the District could use in-
stead of race, for example, embracing the San Francisco
school district's approach as a possible model for integra-
tion that would meet the dissent's criteria. Bea, I., dis-
senting, infra. at 45, n.24. Perhaps San Francisco has
experienced success (however that school district defines
it) in its multi-variable plan -- the details and evaluations
of which are not in the record. The District is free to con-
sider the San Francisco model when it engages in the
annual review of its own Plan. However, even assuming
that San Francisco's plan is working, that does not mean
that it must be used by other cities in other states. Much
can be gained from the various states [**75] employing
locally appropriate means to achieve desirable ends. In
our system, where states are considered laboratories to be
used to experiment with myriad approaches to resolving
social problems, we certainly should not punish one
school district for not adopting the approach of another.
Justice Brandeis said it well,

There must be power in the States and the
Nation to remould, through experimenta-
tion, our economic practices and institu-
tions to meet changing social and eco-

nomic needs . . . . To stay experimentation
in things social and economic is a grave
responsibility. Denial of the right to ex-
periment may be fraught with serious
consequences to the Nation. It is one of
the happy incidents of the federal system
that a single courageous State may, if its
citizens choose, serve as a laboratory; and
try novel social and economic experi-
ments without risk to the rest of the coun-

try.

[*1191] New State Ice Co. v. Liebmann, 285 U.S. 262,
311, 76 L. Ed. 747, 52 S. Ct. 371 (1932) (Brandeis, J.,
dissenting).

In sum, the District made a good faith effort to con-
sider feasible race-neutral alternatives and permissibly
rejected them in favor of a system involving a sibling
preference, [**76] a race-based tiebreaker and a prox-
imity preference. Over the long history of the District's
efforts to achieve desegregated schools, it has experi-
mented with many alternatives, including magnet and
other special-interest programs, which it continues to
employ, and race-conscious districting. But when a ra-
cially diverse school system is the goal (or racial-concen-
tration or isolation is the problem), there is no more ef-
fective means than a consideration of race to achieve the
solution. Even Parents’' expert conceded that, "if you
don't consider race, it may not be possible to offer an
integrated option to students. . . . If you want to guaran-
tee-it you have to consider race." As Superintendent Ol-
chefske stated, "when diversity, meaning racial diversity,
is part of the educational environment we wanted to cre-
ate, I think our view was you took that issue head on and
used -~ you used race as part of the structures you devel-
oped.” The logic is self-evident: When racial diversity is
a principal element of the school district's compelling
interest, then a narrowly tailored plan may explicitly take
race into account. n34 Cf Hunter v. Regents of Univ. of
Cal.,, 190 F.3d 1061, 1067 (9th Cir. 1999) [**77] (up-
holding as narrowly tailored the admissions policy of an
elementary school - operated as a research laboratory -
that explicitly considered race in pursuit of a racially
balanced research sample).

n34 The dissent urges, "The way to end dis-
crimination is to stop discriminating by race."
Bea, J., dissenting, infra. at 60. More properly
stated, the way to end segregation is to stop sepa-
ration of the races. The Seattle school district is
attempting to do precisely that.
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4. Undue Harm

A narrowly tailored plan ensures that no member of
any racial group is unduly harmed. Grutter, 539 U.S. at
34]. Parents argue that every student who is denied his
or her choice of schools because of the integration tie--
breaker sirffers a constitutionally significant burden. We
agree with the Supreme Court of Washington, however,
in its assessment that the District's Plan imposes a mini-
mal burden that is shared equally by all of the District's
students. Parents IV, 72 P.3d at 159-60 (noting [**78]
that the burden of not being allowed to attend one's pre-
ferred school is shared by all students equally). As that
court noted, it is well established that "there [is] no right
under Washington law to attend a local.school or the
school of the student's choice." Id. ar 159. n35 Indeed,
public schools, unlike universities, have a tradition of
compulsory assignment. See Bazemore v. Friday, 478
US. 385, 408, 92 L. Ed. 2d 315, 106 S. Ct. 3000 (1986)
(White, J., concurring) (noting that "school boards cus-
tomarily have the power to create school attendance ar-
eas and otherwise designate the school that particular
students may attend™). When an applicant's qualifications
are not under consideration at all, there is no notion that
one student is entitled to a place at any particular school.
See Comfort, 418 F.3d at 20 ("The denial of a transfer
under the [District's] Plan is . . . markedly different from
the denial of a spot at a unique or selective educational
institution.™).

n35 Subject to federal statutory and constitu-
tional requirements, structuring public education
has long been within the control of the states as
part of their traditional police powers. See Bar-
bier v. Connolly, 113 U.S. 27, 31-32, 28 L. Ed.
923, 5 8. Ct. 357 (1884) (describing the states'
traditional police powers).

[**79]

[*1192] Moreover, it is undisputed that the race-
based tiebreaker does not uniformly benefit one race or
group to the detriment of another. At some schools,
white students are given preference over nonwhite stu-
dents, and, at other schools, nonwhite students are given
preference over white students. For example, in the
2000-01 school year, 89 more white students were as-
signed to Franklin, one of Seattle's most popular schools,
. than would have been assigned absent the tiebreaker; 107
more nonwhite students were assigned to Ballard, an-
other of Seattle's most popular schools, than would have
been assigned absent the tiebreaker; 27 more nonwhite
students were assigned to Nathan Hale than would have
been assigned absent the tiebreaker; and 82 more non-

white students were assigned to Roosevelt than would
have been absent the tiebreaker. n36

n36 As detailed earlier, the Board's decision
to change the trigger point for use of the tie-
breaker from plus or minus 10 percent to plus or
minus 15 percent had the effect of rendering
Roosevelt High School neutral for desegregation
purposes. Thus, the tiebreaker did not factor into
assignments to Roosevelt High School in the
2001-02 school year.

[**80]

In sum, because (1) the District is entitled to assign
all students to any of its schools, (2) no student is entitled
to attend any specific school and (3) the tiebreaker does
not uniformly benefit any race or group of individuals to
the detriment of another, the tiebreaker does not unduly
harm any students in the District.

5. Sunset Provision

A narrowly tailored plan must be limited not only in
scope, but also in time. Grutter, 539 US. at 342. The
Court held in Grutter that this durational requirement can
be met by "periodic reviews to determine whether racial
preferences are still necessary to achieve student body
diversity." Id. The District's Plan includes such reviews.
It revisits the Plan annually and has demonstrated its
ability to be responsive to parents’ and students’ choice
patterns and to the concems of its constituents. For ex-
ample, in 2000, when a higher than normal number of
students selected the same schools, the Board responded
by increasing the race-based trigger from 10 percent to a
15 percent deviation from the school population, adopt-
ing the thermostat that turns off the tiebreaker as soon as
the school has come within the 15 [**81] percent plus or
minus trigger point and by using the tiebreaker solely for
the incoming ninth grade class.

With respect to the dissent's concemn for a "logical
end point," Bea, J., dissenting, infra. at 51, like Justice
O'Connor this court shares in the hope that "25 years
from now, the use of racial preferences will no longer be
necessary to further the interest approved today." Grut-
ter, 539 U.S. at 343. We expect that the District will con-

-tinue to review its Plan, and we presume, as did the

Court in Grutter, that school -officials will demonstrate a
good faith commitment to monitoring the continued need
for the race-based tiebreaker and terminating its use
when that need ends. n37 See 539 U.S. at 343.

N37 It is worth noting that plans like the Dis-
trict's may actually contribute to achieving the
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Court's vision in Grutter that racial preferences
will no longer be necessary in 25 years — or even
sooner. As Justice Ginsburg observed, "As lower
school education in minority communities im-
proves, an increase in the number of [highly
qualified and competitive] students may be an-
ticipated." Grutter, 539 U.S. at 346 (Ginsburg,
J., concurring).

[**82]

II1. Conclusion

For the foregoing reasons, we hold that the Plan
adopted by the Seattle School [*1193] District for high
school assignments is constitutional and the use of the
race-based tiebreaker is narrowly tailored to achieve the

District's compelling interests. Accordingly, we
AFFIRM the district court's judgment.

AFFIRMED.
CONCURBY: Alex Kozinski

CONCUR: KOZINSKI, Circuit Judge, concurring:

My colleagues in the majority and the dissent have
written extensively and well. Given the exacting standard
they are attempting to apply, I cannot say that either is
clearly wrong.:But there is something unreal about their
efforts to apply the teachings of prior Supreme Court
cases, all decided in very different contexts, to the plan at
issue here. I hear the thud of square pegs being pounded
into round holes. Ultimately, neither analysis seems en-
tirely pérsuasive.

I start as did our eminent colleague Chief Judge
Boudin of the First Circuit, in commenting on a highly-
analogous plan adopted by the city of Lynn, Massachu-
setts:

[The] plan at issue in this case is funda-
mentally different from almost anything
that the Supreme Court has previously
addressed. It is not, [**83] like old-
fashioned racial discrimination laws,
aimed at oppressing blacks, e.g., Brown
v. Bd. of Educ., 347 U.S. 483, 98 L. Ed.
873, 74 S. Ct. 686 (1954); Strauder v.
West Virginia, 100 U.S. 303, 25 L. Ed.
664 (1880); nor, like modern affirmative
action, does it seek to give one racial
group an edge over another (either to-
remedy past discrimination or for other
purposes). E.g., Adarand Constructors,
Inc. v. Pena, 515 U.S. 200, 132 L. Ed. 2d

158, 115 8. Ct. 2097 (1995). By contrast
to Johnson v. California, 543 U.S. 499,
160 L. Ed. 2d 949, 125 8. Ct. 1141 (2005),
the plan does not segregate persons by
race. See also Loving v. Virginia, 388
US. 1,18 L. Ed 2d 1010, 87 S. Ct. 1817
(1967). Nor does it involve racial quotas.
E.g., Regents of the Univ. of Cal. v.
Bakke, 438 U.S. 265, 57 L. Ed. 2d 750, 98
S. Ct. 2733 (1978).

Comfort v. Lynn Sch. Comm., 418 F.3d 1, 27 (Ist Cir.
2005) (Boudin, C.J.; concurring).

These are meaningful differences. When the gov-
ernment secks to use racial classifications to oppress
blacks or other minorities, no conceivable justification
will be sufficiently compelling. [**84] See, e.g., Yick
Wo v. Hopkins, 118 U.S. 356, 374, 30 L. Ed. 220, 6 S. Ct.
1064 (1886). Similarly, when lawyers use peremptory
challenges to exclude jurors of a particular race, thereby
denying them the right to participate in government ser-
vice, they must justify their challenges based on objec-
tive, non-racial considerations; justifications based on
race will be rejected out of hand, no matter how compel-
ling they might seem. See Batson v. Kentucky, 476 U.S.
79, 85-88, 90 L. Ed. 2d 69,.106 S. Ct. 1712 (1986). When
government seeks to segregate the races, as in Johnson,
the courts will look with great skepticism at the justifica-
tions offered in support of such programs, and will reject
them when they reflect assumptions about the conduct of
individuals based on their race or skin color..See John-
son, 125 S. Ct. at 1154 (Stevens, J., dissenting) (conclud-
ing that California’s policy of racially segregating in-
mates "supports the suspicion that the policy is based on
racial stereotypes and outmoded fears about the dangers
of racial integration"). When the government engages in
racial gerrymandering, it not only keeps the races apart,
but exacerbates [**85] racial tensions by making race a
proxy for political power. See Shaw v. Reno, 509 U.S.
630, 648, 125 L. Ed. 2d 511, 113 S. Ct. 2816 (1993)
("When a district obviously is created solely to effectuate
the perceived common interests of one racial group,
elected officials are more likely to believe that their pri-
mary [*1194] obligation is to represent only the mem-
bers of that group, rather than their constituency as a
whole."). Programs seeking to help minorities by giving
them preferences in contracting, see, e.g., Adarand, and
education, -see, e.g., Bakke, benign though they may be
in their motivations, pit the races against each other, and
cast doubts on the ability of minorities to compete with
the majority on an equal footing.

The Seattle plan suffers none of these defects. It cer-
tainly is not meant to oppress minorities, nor does it have
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that effect. No race is turned away from government ser-
vice or services. The plan does not segregate the races; to
the contrary, it seeks to promote integration. There is no
attempt to give members of particular races political
power based on skin color. There is no competition be-
tween the races, and no race is given a preference over
[**86] another. That a student is denied the school of his
choice may be disappointing, but it carries no racial
stigma and says nothing at all about that individual's apti-
tude or ability. The program does use race as a criterion,
but only to ensure that the population of each public
school roughly reflects the city's racial composition.

Because the Seattle plan carries none of the baggage
the Supreme Court has found objectionable in cases
where it has applied strict scrutiny and narrow tailoring, I
would consider the plan under a rational basis standard
of review. By rational basis, I don't mean the standard
applied to economic regulations, where courts shut their
eyes to reality or even invent justifications for upholding
govemment programs, see,-e.g., Williamson v. Lee Opti-
cal of Okla., Inc., 348 U.S. 483, 99 L. Ed 563, 75 S. Ct.
461 (1955), but robust and realistic rational basis review,
see, e.g., City of Cleburne v. Cleburne Living Ctr., Inc.,
473 US. 432, 87 L. Ed. 2d 313, 105 S. Ct. 3249 (1985),
where courts consider the actual reasons for the plan in
light of the real-world circumstances that gave rise to it.

Under this standard, I have no trouble finding the
[**87] Seattle plan constitutional. Through their elected
officials, the people of Seattle have adopted a plan that
emphasizes school choice, yet tempers such choice
somewhat in order to ensure that the schools reflect the
city's population. Such stirring of the melting pot strikes
me as eminently sensible.

The record shows, and common experience tells us,
that students tend to select the schools closest to their
homes, which means that schools will reflect the compo-
sition of the neighborhood where they are located.
Neighborhoods, however, do not reflect the racial com-
position of the city as a whole. In Seattle, "as in many
other cities, minorities and whites often live in different
neighborhioods." Comfort, 418 F.3d at 29 (Boudin, C.J.,
concurring). To the extent that students gravitate to the
schools near their homes, the schools will have the same
racial composition as the neighborhood. This means that
student patterns of interacting primarily with members of
their own race that are first developed by living in ra-
cially isolated neighborhoods will be continued and ex-
acerbated by the school experience.

1t is difficuit to deny the importance of teaching
children, during [**88] their formative years, how to
deal respectfully and collegially with peers of different
races. Whether one would call this a compelling interest
or merely a highly rational one strikes me as little more

than semantics. The reality is that attitudes and patterns
of interaction are developed early in life and, in a multi-
cultural and diverse society such as ours, there is great
value in developing the ability to interact successfully
with individuals who are very different from oneself. It is
important for the individual student, to be sure, but it is
also vitally important for us as a society.

[*1195] It may be true, as the dissent suggests, that
students are influenced far more by their experiences in
the home, church and social clubs they attend outside of
school. But this doés not negate the fact that time spent
in school and on school-related activities, which may
take up as much as half of a student's waking hours, nev-
ertheless has a significant impact on that student's devel-
opment. The school environment forces students both to
compete and cooperate in the classroom, as well as dur-
ing extracurricular activities ranging from football to
forensics. Schoolmates often become friends, rivals
[**89] and romantic partners; learning to deal with indi-
viduals of different races in these various capacities can-
not help but foster the live-and-let-live spirit that is the
essence of the American experience. I believe this is a
rational objective for an educational system -- every bit
as rational as teaching the three Rs, advanced chemistry
or driver's education. Schools, after all, don't simply pre-
pare students for further education, though they certainly
can and should do that; good schools prepare students for
iife, by instilling skills and attitudes that will serve them
long after their first year of college.

To borrow Judge Boudin's words once again, the
plan here is "far from the original evils at which the
Fourteenth Amendment was addressed. . . . This is not a
case in which, against the background of core principles,
all doubts should be resolved against constitutionality.”
Comfort, 418 F.3d at 29 (Boudin, C.J., concurring). I am
acutely mindful of the Supreme Court's strong admoni-
tion only last Term that any and all racial classifications
must be adjudged under the strict scrutiny standard of
review. See Johnson, 125 S. Ct. at 1146 (citing cases).
[**90] But the Supreme Court's opinions are necessarily
forged by the cases presented to it; where the case at
hand differs in material respects from those the Supreme -
Court has previously decided, I would hope that those
seemingly categorical pronouncements will not be ap-
plied without consideration of whether they make sense

...beyond the circumstances that occasioned them.

When the Supreme Court does review the Seattle
plan, or one like it, I hope the justices will give serious
thought to bypassing strict -- and almost always deadly --
scrutiny, and adopt something more akin to rational basis
review. Not only does a plan that promotes the mixing of
races deserve support rather than suspicion and hostility
from the judiciary, but there is much to be said for re-
turning primacy on matters of educational policy to local
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officials. Long past is the day when losing an election or
a legislative vote on a hotly contested issue was consid-
ered the end of the matter - at least until the next elec-
tion when the voters might "throw the rascals out." Too
often nowadays, an election or a vote is a mere precursor
to litigation, with the outcome of the dispute not known
until judges decide the case many years [**91] later.

Whatever else the strict scrutiny standard of review
may do, it most certainly encourages resort to the courts
and ofien delays implementation of a program for years.
The more complex and exacting the standard of review,
the more uncertain the outcome, and the greater are the
incentives for the parties to bloat the record with deposi-
tions, expert reports, exhibits, documents and various
other materials they hope will catch the eye of the judges
who ultimately decide the issue. This is a perfectly fine
example, the litigation having taken over five years so
far, generating 11 published opinions from the 24 judges
who have considered the matter in the federal and state
courts. In the meantime, the plan was put on hold, and at
least one class has entered and will have completed its
entire high school career without ever being affected by
it.

[*1196] While it's tempting to adopt rules of law
that give us the ultimate say on hotly contested political
questions, we should keep in mind that we are not infal-
lible, nor are we the repository of ultimate wisdom.
Elected officials, who are much closer to ground zero
than we are -- and whose political power ebbs and flows
with the approval of [**92] the voters -- understand the
realities. of the situation far better than we can, no matter
how many depositions and expert reports we may read in
the quiet of our chambers. It therefore behooves us to
approach issues such as those presented here with a
healthy dose of modesty about our ability to understand
the past or predict the future. It should make us chary
about use of the strict scrutiny standard of review, which
proclaims us the ultimate arbiters of the issue and gives
those who oppose the policy in question every incentive
to turn litigation, to paraphrase Clausewitz, into a con-
tinuation of politics by other means.

To resort to Chief Judge Boudin's words one last

time, "we are faced with a local experiment, pursuing

plausible goals by novel means that are not squarely
condemned by past Supreme Court precedent. The prob-
lems that the . . . plan addresses are real, and time is
more likely than court hearings to tell us whether the
solution is a good one . . . ." Comfort, 418 F.3d at 29
(Boudin, C.J., concurring). I share Judge Boudin's pref-
erence for resolving such difficult issues by trial and
error in the real world, rather than by experts jousting in
the courtroom. [**93] When it comes to a plan such as
this -- a plan that gives the American melting pot a
healthy stir without benefitting or burdening any particu-

lar group - I would leave the decision to those much
closer to the affected community, who have the power to
reverse or modify the policy should it prove unworkable.
It is on this basis that I would affirm the judgment of the
district court.

DISSENTBY: Carlos T. Bea

DISSENT: BEA, Circuit Judge, with whom Circuit
Judges KLEINFELD, TALLMAN and CALLAHAN
join dissenting:

Irespectfully dissent.

At the outset, it is important to note what this case is
not about. The idea that children will gain social, civic,
and perhaps educational skills by attending schools with
a proportion of students of other ethnicities and races,
which proportion reflects the world in which they will
move, is a notion grounded in common sense. It may be
generally, if not universally, accepted. nl But that is not
the issue here. The issue here is whether this idea may be
imposed by government coercion, rather than societal
conviction; whether students and their parents may
choose, or whether their government may choose for
them. n2

nl For a dissenting view, see infra pp. 20-22.
[**94]

n2 Because of our country's struggle with ra-
cial division and the injustices of compelled gov-
ernment de jure segregation, we must be espe-
cially suspicious of any compulsive government
program based upon race, even when such a pro-
gram is supposedly beneficial. Good intentions
cannot insulate the government's use of race from
the commands of the Equal Protection Clause;
history is rife with examples of well-intentioned
government programs which later caused griev-
ous harm to society and individuals. See Ada-
rand Constructors v. Pena, 515 U.S. 200, 226,
132 L. Ed 2d 158, 115 S. Ct. 2097 (1995) ("More.
than good motives should be required when gov-
ernment seeks to allocate its resources by way of
an explicit racial classification system.");
Olmstead v. United States, 277 U.S. 438, 479, 72
L Ed 944, 48 8. Ct. 564 (1928) (Brandeis, J.,
dissenting) ("Experience should teach us to be
most on our guard to protect liberty when the
Government's purposes are beneficent. . . . The
greatest dangers to liberty lurk in insidious en-
croachment by men of zeal, well-meaning but
without understanding.").
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[**95]

In the Seattle School District ("District"), some
schools are oversubscribed [*1197] and in higher de-
mand than others, so the District uses a tiebreaker to as-
sign some ninth-grade students, and not others, to those
schools. The tiebreaker operates solely on the basis of
the student's race. In fact, rather than differentiating be-
tween African-American, Asian-American, Latino, Na-
tive American, or Caucasian students, the tiebreaker
classifies students only as "white” or "nonwhite." n3 The
District seeks a racially balanced student body of 40%
white, 60% nonwhite children; the tiebreaker excludes
white or nonwhite students from an oversubscribed
school if their admission will not further that preferred
ratio.

n3 This makes all the more puzzling the ma-
jority's assertion that "that the District has a com-
pelling interest in securing the educational and
social benefits of racial (and ethnic) diversity."
Majority op. 2 (emphasis added). There simply is
no ethnic tiebreaker.

Notwithstanding the majority's fervent defense
[**96] of that plan, the District is engaged in simple
racial balancing, which the Equal Protection Clause for-
bids. The majority can arrive at the opposite conclusion
only by applying a watered-down standard of review --
improperly labeled “strict scrutiny” -- which contains
none of the atiributes common to our most stringent
standard of review. I respectfully disagree with the ma-
jority's gentle endorsement of the racial tiebreaker and
would instead hold the District violates the Equal Pro-
tection Clause whenever it excludes a student from a
school solely on the basis of race.

L

As an infroductory note, I call attention to the major-
ity's frequent misuse of the terms "segregation,” "segre-
gated schools,” and "segregated housing patterns.” See,
e.g., Majority op. at 2, 3, 5. As a perfectly understand-
able rhetorical ploy, the majority continually uses those
charged terms when there has been no such segregation
in the Seattle schools in any textual or legal sense. n4
Throughout the desegregation cases, the U.S. Supreme
Court stated that only the remediation of de jure segrega-
tion justified the use of racial classifications. Freeman v.
Pitts, 503 U.S. 467, 494, 118 L. Ed. 2d 108, 112 S. Ct.

1430 (1992). [**97] "The differentiating factor between -

de jure segregation and so-called de facto segregation . . .
is purpose or intent to segregate." Keyes v. School Dist.
No. 1, 413 US. 189, 208, 37 L. Ed. 2d 548, 93 S. Ct.

2686 (1973) (emphasis in original); see Swann v. Char-
lotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 17, 28 L. Ed.
2d 554, 91 8. Ct: 1267 (1971) ("Desegregation' means
the assignment of students to public schools and within
such schools without regard to their race, color, religion,
or national origin, but 'desegregation’ shall not mean the
assignment of students to public schools in order to
overcome racial imbalance.") (emphasis added).

n4 Remediation of de jure segregation is not
at issue here; the parties concede the District's
schools have never been dé jure segregated. No
one even suggests that Seattle's housing market
has ever been affected by de jure segregation.

"Segregate” is a transitive verb. It requires an actor
to do an act which effects segregation. See [**98]
OXFORD ENGLISH DICTIONARY (2d ed. 1989)
("segregate, v. 1. a. frans.: To separate (a person, a body
or class of persons) from the general body, or from some
particular class; to set apart, isolate, seclude"). n5 Instead
of de jure segregation, what the majority describes is
racial imbalance in the District's schools and Seattle's
residential makeup.

n5 Indeed, the term "de facto segregation” is
somewhat of an oxymoron. That is perhaps why
the Supreme Court preceded the term with the
qualifier "so-called." See Keyes, 413 U.S. at 208.

[*1198] Of course, it is much easier to argue for
measures to end "segregation” than for measures to avoid
"racial imbalance." Especially is this so in view of the
U.S. Supreme Court's frequent pronouncements that "ra-
cial balancing" violates the Equal Protection Clause. See
Grutter v. Bollinger, 539 U.S. 306, 330, 156 L. Ed. 2d
304, 123 S. Ct. 2325 (2003) ("Outright racial balancing .
. . is patently unconstitutional."); Freeman, 503 U.S. at
494 [**99] ("Racial balance is not to be achieved for its
own sake."); Regents of the Univ. of Calif. v. Bakke, 438
US. 265, 307, 57 L. Ed. 2d 750, 98 S. Ct. 2733 (1978)
(Powell, 1.) ("If petitioner's purpose is to assure within its
student body some specified percentage of a particular
group merely because of its race or ethnic origin, such a
preferential purpose must be rejected not as insubstantial
but as facially invalid. Preferring members of any one
group for no reason other than race or ethnic origin is

- discrimination for its own sake. This the Constitution

forbids.").

It should be remembered by the reader of the major-
ity opinion that one can no more "segregate" without a
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person -actively doing the segregation than one can sepa-
rate an egg without a cook.

Like Judge Boudin, n6 in his concurring opinion
Judge Kozinski tries to distinguish past Supreme Court
cases involving racial discrimination by focusing on the
effects of the discrimination, rather than the fact of the
discrimination.

n6 See Comfort v. Lynn Sch. Comm., 418
F.3d 1, 27 (Ist Cir. 2005) (Boudin, C.JI., concur-

ring).
[**100]

This creates for them two categories different from
the effects of the Seattle plan: (1) the effects of other race
discrimination plans were much worse than Seattle's and
(2) the effects were visited on certain races.

But the difference reflected in these two categories
are irrelevant. "There is no de minimis exception to the
Egual Protection Clause. Race discrimination is never a
‘trifle."" Monterey Mechanical Co. v. Wilson, 125 F.3d
702, 712 (9th Cir. 1997). Second, the Fourteenth
Amendment protects individual rights, not the rights of
certain races or groups.

Further, that a "plan does not segregate persons by
race" n7 does not justify it in refusing school admission
to a qualified scholar because he does not belong to a
particular race. There was no segregation by race at Cal
Davis medical school, when Bakke was improperly re-
fused admission. See Bakke, 438 U.S. 265, 57 L. Ed. 2d
750, 98 S. Ct. 2733.

n7Id.

Also, it is quite accurate to say the Seattle plan does
not [**101] "involve racial quotas." n8 The numeérical
quota is the percentage by which the school in question's
racial composition differs from the school district's tar-
get. n9 Not calling it a quota, does not make it something
other. "A rose by any other name...etc."

n8 Concurrence at 1 (citing Comfort, 418
F.3d at 27 (Boudin, C.J., concurring).

n9 See infra pp. 39-43 (discussion of why the
racial tiebreaker used by Seattle is a quota).

Perhaps the Supreme Court will adopt a "rational re-
lation" basis for review of race-based discrimination by
government, based on the concurrence's view of what is
"realistic” or what are "real-world circumstances.” nl10
As indicated above, however, it certainly has given no
such indication. n11 [*1199] But if it does, one doubts
that it will do so based on a "melting pot" metaphor.

nl0 What is "the reality” or "realistic" or
“real-world" is usually a rhetorical tool for dress-
ing up one's own view as objective and impartial,
and therefore, more presentable.

[**102]

nll See e.g. Adarand, 515 U.S. at 224,
Gratz v. Bollinger, 539 U.S. 244, 270, 156 L. Ed.
2d 257, 123 S. Ct. 2411 (2003), Johnson v. Cali-
Jornia, 543 U.S. 499, 160 L. Ed 2d 949, 125 S.
Ct. 1141, 1146 (2005). On this point, the majority
agrees. See Majority op. pp. 17-18 n.12.

Up to now, the American "melting pot” has been
made up of people voluntarily coming to this country
from different lands, putting aside their differences and
embracing our common values. To date it has not meant
people who are told whether they are white or non-white,
and where to go to school based on their race.

The suggestion that local political forces should de-
cide when to employ racial discrimination _in-the alloca-
tion of governmental resources is certainly nothing new
in American history. Such "local option" discrimination
was adopted in the Missouri Compromise of 1820, which
established the Mason-Dixon line, and the Compromise
of 1850. But since then, the Civil War, the post-war
Amendments to the Constitution and Brown v. Bd. of
Ed. of Topeka, Shawnee County, Kan., 347 U.S. 483, 98
L Ed 873, 74 S. Ct. 686 (1954) [**103] have made
racial discrimination a matter of national concern and
national governance.

As noted in the opening lines of this dissenting opin-
ion, it certainly is rational to believe that racial balancing
in schools achieves better racial socialization and, as a
result, better citizens. The issue.is not that, but whether
what is rational can be achieved by compulsory racial
‘discrimination by the State.

II.

I agree with the-majority that the District's use of the
racial tiebreaker is a racial classification, and all racial
classifications are subject to "strict scrutiny” review un-
der the Equal Protection Clause. See Majority op. at 19.
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Yet the majority conceives of strict scrutiny as some type
of relaxed, deferential standard of review. I view it dif-
ferently.

"No State shall . . . deny to any person within its ju-
risdiction the equal protection of the laws." U.S. Const.,
amend. X1V, § 1. The right to equal protection is an in-
dividual one, and so where federal or state governments
classify a person according to race -- "a group classifica-
tion long recognized as in most circumstances irrelevant
and therefore prohibited” — we review such state action
under the most "detailed judicial [**104] inquiry” -- that
is, under strict scrutiny. Grutter, 539 U.S. at 326; see
Miller v. Johnson, 515 U.S. 900, 911, 132 L. Ed. 2d 762,
115 8. Cr. 2475 (1995) ("At the heart of the Constitu-
tion's guarantee of equal protection lies the simple com-
mand that the Government must treat citizens as indi-
viduals, not as simply components of a racial, religious,
sexual or national class.)" (internal quotation marks
omitted).

The right to equal protection is held equally among
all individuals. "4/ racial classifications reviewable un-
der the Equal Protection Clause must be strictly scruti-
nized." Adarand, 515 US. at 224 (1995) (emphasis
added). Strict scrutiny applies regardless whether the
racial classifications are invidious or benign and "is not
dependent on the race of those burdened or benefited by
a particular classification." Gratz, 539 U.S. at 270; see
Johnson, 125 S. Ct. at 1146 ("We have insisted on strict
scrutiny in every context, even for so-called 'benign’' ra-
cial classifications, such as race-conscious university
admissions policies, race-based preferences in govern-
ment contracts, and race-based districting intended
[**105] to improve minority representation.”) (internal
citations omitted). We require such a demanding inquiry
"to 'smoke out' illegitimate uses of race by assuring
[*1200] that the legislative body is pursuning a goal im-
portant enough to warrant use of a highly suspect tool."
Adarand, 515 U.S. at 226.

The right to equal protection provides a liberty; it
represents freedom from government coercion based
upon racial classifications. See Miller, 515 U.S. at 904
(the Equal Protection Clause's "central mandate is racial
neutrality in governmental decisionmaking™). Thus, un-
der strict scrutiny, all racial classifications by the gov-
ernment, regardless of purported motivation, are "inher-
ently suspect,” Adarand, 515 U.S. at 223, and "presump-
tively invalid,” Shawv. Reno, 509 U.S. 630, 643-44, 125
L.Ed 2d 511, 113 8. Ct. 2816 (1993). They are permis-
sible only where the government proves their use is "nar-
rowly tailored to further compelling governmental inter-
ests." Grutter, 539 U.S. at 326.

It follows, then, that the government carries the bur-
den of proving that its use of racial classifications satis-

fies strict scrutiny. Johnson, 125 S. Ct. at 1146 n.1
[**106] ("We put the burden on state actors to demon-
strate that their race-based policies are justified.");
Gratz, 539 U.S. at 270; W. States Paving Co., Inc. v.
Wash. State Dep't of Transp., 407 F.3d. 983, 990 (9th
Cir. 2005) ("The burden of justifying different treatment
by ethnicity . . . is always on the government.") (quoting
Monterey Mech. Co. v. Wilson, 125 F.3d 702, 713 (9th
Cir. 1997).

Despite this formidable standard of review, the ma-
Jjority does not hesitate to endorse the District's use of the
racial tiebreaker. Rather than recognizing the protections
of the individual against governmental racial classifica-
tions, the majority instead endorses a rigid racial gov-
ernmental grouping of high school students for the pur-
pose of attaining racial balance in the schools. For the
reasons expressed below, I do not share in the majority’s
confidence that such a plan is constitutionally permissi-
ble.

IIL

I consider first whether the District has asserted a
"compelling governmental interest,” the first element of
the strict scrutiny test. The District contends it has a valid
compelling governmental interest in using racial balanc-
ing to achieve [**107] "the educational and social bene-
fits of racial . . . diversity” within its high schools and
dvoid "racially concentrated" schools. The District ar-
gues its interest will enhance student discussion of racial
issues in high school and will foster cross-racial sociali-
zation and understanding, both in school and later in the
students' lives.

The U.S. Supreme Court has "declined to define
compelling interest or to tell [the lower courts] how to
apply that term.™ Hunter v. Regents of the Univ. of
Calif,, 190 F.3d 1061, 1070 n.9 (9th Cir. 1999) (Beezer,
J., dissenting); Mark R. Killenbeck, Pushing Things Up
to Their First Principles: Reflections on the Values of
Affirmative Action, 87 Calif. L. Rev. 1299, 1349 (1999)
(the definition of a compelling interest "is admittedly
imprecise. The Supreme Court has never offered a
workable definition of the term . . . and is unlikely ever
to do so, preferring to approach matters on a case-by-
case basis"). :

The majority is correct in noting the U.S. Supreme

" Court has never endorsed "racial balancing” as a "com-

pelling interest." Indeed, throughout the history of strict

scrutiny, the Supreme Court has rejected as invalid

[**108] all such asserted compelling interests, save for

two exceptions. With respect, the majority errs in creat-
ing a third. -

A
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The Court has endorsed two race-based compelling
governmental interests in the public education context.
First, the Court [*1201] has allowed racial classifica-
- tions to remedy past racial imbalances in schools result-
ing from past de jure segregation. Freeman, 503 U.S. at
494. Second, the Court has allowed undergraduate and
graduate universities to consider race as part of an over-
all, flexible assessment of an individual's characteristics
to attain student body diversity. Grutter, 539 US. at
328; Gratz, 539 U.S. at 268-69.

Besides those two valid compelling interests, the
Court has struck down every other asserted race-based
compelling interest that has come before it. See Shaw v.
Hunt, 517 U.S. 899, 909-12, 135 L. Ed. 2d 207, 116 S.
Ct. 1894 (1996) (rejecting racial classifications to "alle-
viate the effects of societal discrimination" in the ab-
sence of findings of past discrimination, and to promote
minority representation in Congress); Richmond v. J.A.
Croson Co., 488 U.S. 469, 511, 102 L. Ed. 2d 854, 109 S.
Cr. 706 (1989) [**109] (plurality) (rejecting racial clas-
sifications in the awarding of public construction con-
tracts in the absence of findings of past discrimination);
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274-76,
90 L. Ed. 2d 260, 106 S. Ct. 1842 (1986) (rejecting racial
classifications in a school district's teacher layoff policy
when offered as a means of providing minority role
models for its minority students and as a means of allevi-
ating past societal discrimination); Bakke, 438 U.S. at
310-11 (Powell, J) (rejecting the application of race-
conscious measures to improve "the delivery of health-
care services to communities currently underserved”). A
crucial guiding point here -- and one elided entirely by
the majority -- is the Court's consistent reiteration that
"outright racial balancing . . . is patently unconstitu-
tional." See, e.g., Grutter, 539 U.S. at 330.

Thus, we face a landscape littered with rejected as-
serted "compelling interests" requiring race-based deter-
minations, but with two exceptions still standing. The
first exception is inapplicable here because the Seattle
schools have never been de jure segregated. See Free-
man, 503 U.S. at 494. [**110]

The second exception is also inapplicable, albeit not
so directly acknowledged. At oral argument, the District
conceded that it is not asserting the Grutter "diversity"
interest; the majority recognizes this in stating the Dis-
trict's asserted interest is "significantly different” in some
ways from the interest asserted in Grutter. Majority op.
at 26. Nonetheless, the majority concludes those differ-
ences are inconsequential because of the different "con-
text" n12 between high schools and universities, [*1202]
and the District's asserted interest is a compelling gov-
ernmental interest in its own right.

nl2 The majority cites often to Grutter's
statement that "context matters" in reviewing ra-
cial classifications under the Equal Protection
Clause. See 539 U.S. at 327 ("Context matters
when reviewing race-based governmental action
under the Equal Protection Clause."). There, the
Court counseled that strict scrutiny was to take
"relevant differences” into account. Jd

Indeed, "context" does matter; context al-
ways matters in the application of general rules of
law to varied factual settings. See Gomillion v.
Lightfoor, 364 U.S. 339, 34344, 5 L. Ed 2d 110,
81 8. Ct. 125 (1960) ("Particularly in dealing with
claims under broad provisions of the Constitu-
tion, which derive content by an interpretive
process of inclusion and exclusion, it is impera-
tive that generalizations, based on and qualified
by the concrete situations that gave rise to them,
must not be applied out of context in disregard of
variant controlling facts."). In Grutter, the "con-
text” was a public law school's race-conscious,
individualized consideration of applicants for
purposes of admissions, designed to achieve di-
versity. Here, the context is different; we consider
a rigid racial tiebreaker, which considers only
race, designed to avoid racial imbalance in the
schools. And so, as we do for all cases, we look
to general principles of law and apply them
through the correct standard of review, cognizant
of the different results reached in other cases be-
cause of different facts and the "context" in which
the cases arose. But what must be remembered is
that a different "context" does not change the
general rules of law, nor does a different "con-
text" change the applicable standard of review (at
least for government-imposed racial classifica-
tions). -

Yes, "context” matters, but the mention. of
"context" should not be a talisman to banish fur-
ther enquiry. The "context” of the Michigan Law
School is different from the District's schools.
But the difference is in the age of the students,
their number and the obligation of the District to
admit all students. Does that change the fact that
some students are sent to certain schools solely

.because of their races?. How does "context™
change that? Let us not succumb to the use of an
abstraction ("context") to invoke "sensitivity" to’
"nuances,” thus to attempt to change the bald fact
of selection based on race.

[**111]

Not so. The very differences between the Grutter
"diversity" interest and the District's asserted interest
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illustrate why the latter violates the Egqual Protection
Clause as opposed to the former. The Grutter "diversity"
interest focuses upon the individual, of which race plays
a part, but not the whole. The District's asserted interest,
however, focuses only upon race, running afoul of equal
protection’s focus upon the individual.

B.

In Grutter and Gratz, the Court made clear that the
valid compelling interest in "diversity" does not translate
into a valid compelling interest in "racial diversity." The
"diversity" interest

is not an interest in simple ethnic diver-
sity, in which a specified percentage of
the student body is in effect guaranteed to
be members of selected ethnic groups . . .
. Rather, the diversity that furthers a com-
pelling state interest encompasses a far
broader array of qualifications and char-
acteristics of which racial or ethnic origin
is but a single though important element.

Grutter, 539 U.S. at 324-25 (emphasis added); see
Gratz, 539 U.S. at 272-73 ("The critical criteria [in
[**112] a permissible race-conscious admissions pro-
gram] are often individual qualities or experiences not
dependent upon race but sometimes associated with it.").

The Grutter "diversity” interest focuses upon the in-
dividual, which can include the applicant's race, but also
includes other factors, such as the applicant's family
background, her parent's educational history, whether she
is fluent in other languages, whether she has overcome
adversity or hardship, or whether she has unique athletic
or artistic talents. See 539 U.S. at 338. Such a focus is
consistent with the Equal Protection Clause, which pro-
tects the individual, not groups.

But here, the District's operation of the racial tie-
breaker does not consider the applicant as an individual.
To the contrary, the racial tiebreaker considers only
whether the student is white or nonwhite. While the
Grutter "diversity" interest pursues genuine diversity in
the student body (of which race is only a single "plus"
factor), the District pursues an interest which considers
only racial diversity, i.e., a predefined grouping of races
in the District's schools. n13 Such an interest is not a
valid [*1203] compelling [**113] interest; it is simple
racial balancing, forbidden by the Equal Protection
Clause. See id. at 330 (stating a government institution's
interest "to assure within its student body some specified
percentage of a particular group merely because of its

race . . . would amount to outright racial balancing,
which is patently unconstitutional").

nl3 The majority fails to recognize this dis-
tinction. For example, comparing the District's
claimed interest with those endorsed in Grutter,
the majority reasons high schools "have an equal
if not more important role” in preparing students
for work and citizenship, and concludes "it would
be a perverse reading of the Equal Protection
Clause that would allow a university, educating a
relatively small percentage "of the population, to
use race when choosing its student body but not -
allow a public school district, educating all chil-
dren attending its schools, to consider a student's
race in order to ensure that the high schools
within the district attain and maintain diverse stu-
dent bodies." Majority op. at 24, 26. Yet Grutter
did not allow universities to consider race in ad-
missions to achieve racial balancing. The whole
point of Grutter and Gratz was that universities
may consider race, but only as part of the overall
individual. I see nothing perverse in recognizing
the Equal Protection Clause to be the protector of
the individual, whether he be among the few at an
elite law school, or among the many in a public
high school.

[**114]

Grutter emphasized the dangers resulting from lack
of an individualized consideration of each applicant. Ob-
serving that the Michigan Law School sought an unquan-
tified "critical mass" of minority students to avoid only
token representation, rather than some defined balance,
id. at 330, the Court reasoned the law school's individu-
alized focus on students forming that "critical mass”
would avoid perpetuating the stereotype that all "minor-
ity students always . . . express some characteristic mi-
nority viewpoint on any issue," id at 333.

But here, the District's concept of racial diversity is a
predetermined, defined ratio of white and nonwhite chil-
dren. The racial tiebreaker works to exclude white stu-
dents from schools that have a 50-55% white student
body (depending on the tiebreaker trigger used in a par-

-~ ticular year), and works to exclude nonwhite students

from schools with a 70-75% nonwhite student body (de-
pending on the tiebreaker trigger used). Thus, the Dis-
trict's concept of racial diversity does not permit a school
with a student body that is foo white, or a school with a
student body that is oo nonwhite.

The District argues its [**115] concept of racial di-
versity is necessary to foster classroom discussion and
cross-racial socialization. That argument, however, is
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based on the stereotype that all white children express
traditional white viewpoints and exhibit traditional white
mannerisms; all nonwhite children express opposite
nonwhite viewpoints and exhibit nonwhite mannerisms,
and thereby white and nonwhite children will better un-
derstand each other. Yet there is nothing in the racial
tiebreaker to ensure such viewpoints and mannerisms are
represented. within the preferred student body ratio. As
noted in Grutter, the only way to achieve diverse view-
points and mannerisms is to look at the individual stu-
dent. White children have different viewpoints and back-
grounds than other white children; the same goes for
nonwhite children; and some white children have the
same viewpoints and backgrounds as some nonwhite
children. The assumption that there is a difference be-
tween individuals just. because there is a difference in
their skin color is a stereotype in itself, nothing more.
nl4

nl4 Again, there is nothing illegal in freely
choosing to believe in this stereofype and to act
upon it as a private citizen in sending one's child
to a particular school. The case changes when
such racial stereotype is accepted by the state,
and is the basis for the imposition of racial dis-
crimination.

[**116]

The District also claims it must use the racial tie-
breaker to avoid racially imbalanced schools, which may
result in schools with large white or nonwhite student
bodies and in which the supposed benefits from the Dis-
trict’s concept of racial diversity will not occur. This the-
ory, however, presents another racial stereotype, which
assumes there is something wrong with a school that has
a heavy nonwhite student body population, or something
better [*1204] about a school that has a heavy white
student body population. See Missouri v. Jenkins, 515
US. 70, 122, 132 L. Ed 2d 63, 115 S. Ct. 2038 (1995)
(Thomas, J., concurring) ("After all, if separation itself is
a harm, and if integration therefore is the only way that
blacks can receive a proper education, then there must be
something inferior about blacks. Under this theory, seg-

regation injures blacks because blacks, when left on their

own, cannot achieve. To my way of thinking, that con-
clusion is the result of a jurisprudence based upon a the-
ory of black inferiority.").

Besides the District's reliance on racial stereotypes,
there is good reason categorically to forbid racial balanc-
ing. The -process of classifying children in groups of
color, [**117] rather than viewing them as individuals,
encourages "notions of racial inferiority” in both white
and nonwhite children and incites racial hostility. See

Grutter, 539 U.S. at 328. Indeed, those risks are particu-
larly great here because of the blunt nature of the racial
tiebreaker. The District's racial grouping of students,
either as white or nonwhite, assumes that each minority
student is the same, regardless whether he is African-
American, Asian-American, Latino, or Native American;
the only difference noted by the District is that the mi-
nority student is not white. n15 The District thus "con-
ceives of racial diversity in simplistic terms as a dichot-
omy between white and nonwhite, as if to say all non-
whites are interchangeable." Parents Involved in Cmiy.
Schs. v. Seattle Sch. Dist., No. 1, 149 Wn.2d 660, 72 P.3d
151, 169 n.5 (Wash. 2003) (Sanders, J., dissenting). 1
join my colleague on the Washington Supreme Court in
observing that "as a theory of racial politics, this view is -
patently offensive and as a policy to promote racially
diverse schools, wholly inadequate.” Id.

nl5 The majority notes that for purposes of
the racial tiebreaker, "a student is deemed to be of
the race specified in his or her registration mate-
rials." Majority op. at 11. That generalization de-
clines to note a particularly overbearing facet of
the racial tiebreaker. Although the District en-
courages the students’ parents to identify the race
of their student in the registration materials, if a
parent or student chooses to follow the example
of Tiger Woods and refuses to identify his or her
race, the District then engages in a visual inspec-
tion of the student or parent and will decide the
child's color notwithstanding the parent's or stu-
dent's choice. ’

[**118]

Unlike a voluntary decision by parents to expose
their children to individuals of different races or back=
ground, the District classifies each student by skin color
and excludes certain students from particular schools -
solely on the basis of race -- to ensure those schools re-
main racially balanced. Even if well intentioned, the Dis-
trict's use of racial classifications in such a stark and
compulsory fashion risks perpetuating the same racial
divisions which have plagued this country since its
founding:

Race is perhaps the worst imaginable
category around which to organize group
competition and social relations more
generally. At the risk of belaboring the
obvious, racial categories in law have
played an utterly pernicious and destruc-
tive role throughout human history. This
incontrovertible fact should arouse won-
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der . . . at the hubris of those who imagine
that we can distinguish clearly enough be-
tween invidious and benign race discrimi-
nation to engrave this distinction into our
constitutional order. Vast human experi-
ence mocks this comforting illusion, as
does the fact that most Americans, includ-
ing many minorities, think racial prefer-
ences are invidious, not benign. Whether
[**119] benignly intended or not, using
the category of race -- which affirmative
action proponents oddly depict as socially
constructed and primordial and immutable
-- to [*1205} distribute advantage and
disadvantage tends to ossify the fluid,
forward-looking political identities that a
robust democratic spirit inspires and re-
quires.

Peter H. Schuck, Affirmative Action: Past, Present, and
Future, 20 Yale L. & Pol’y Rev. 1, 92-93 (2002).

We should not minimize these shadows that are cast
over the supposed benefits of the District's asserted inter-
est. The District's stark racial classifications not only
offend intrinsic notions of individuality, they even sug-
gest principles opposite to what the District claims to
seek. Although the District contends it uses the racial
tiebreaker for good, i.e., to foster cross-racial socializa-
tion and understanding, the District's concept of racial
diversity also suggests other principles which many may
find objectionable, especially when taught to children:

While a public law preference does ex-
press a certain kind of compassion for and
commitment to the preferred groups, other
signals dominate its message - among
them, that American [**120] society
thinks it just to group people by race and
ethnicity, to treat those groups monolithi-
cally, and to allocate precious resources
and opportunities accordingly; that it
holds equal treatment and individual merit
as secondary, dispensable ideals; that the
preferred groups cannot succeed without
special public favors; that such favors do
not stigmatize them in the minds of fair-
minded others; that those who oppose
preferences thereby oppose the aspirations
of the preferred groups; and that society
can assuage old injustices by creating new
ones. When public law says such things, it
speaks falsely, holds out vain promises,
and brings itself into disrepute.

Id. at 87-88.

The District's asserted interest may be supported by
noble goals. But the stereotypes on which it is based, and
the risks that it presents, make that interest far from
compelling.

C.

The sociological evidence presented by the District,
relied upon strongly by the majority, does not change my
view. The majority discusses much of the evidence that
supports the District's position that racially balanced
schools foster cross-racial socialization and understand-
ing in school and later in the [**121] students' lives.
Majority op. at 22-24. Yet the majority puts aside the
other evidence suggesting there is no definitive agree-
ment as to the beneficial effects of racial balance in K-12
schools, that the benefits attributed to racially balanced
schools are often weak, and that any benefits do not al-
ways have a direct correlation to racial balance. Yet
again, a private citizen is free to accept one body of opin-
ion and reject another in deciding to send his child to a
particular school. Is the state similarly privileged when
required to determine that its claimed goal is a "compel-
ling interest"? One would think that to be "compelling"
there would be no room for doubt of the need for the
measure. That is certainly not the case here.

For example, a source provided by the District states
that "family background has a significantly stronger ef-
fect on student achievement than any other single school
factor or constellation of school factors, including school
racial and ethnic composition." [SER 182.] Another
source presented by the District states that court-ordered
desegregation (i.e., a court-ordered breakup of a de jure
segregated student body) resulted in only minimal bene-
fits: [**122] .

Research suggests that desegregation has
had some positive effect on the reading
skills of African American youngsters.
The effect is not large, nor does it occur in
all situations, but a modest measurable ef-
fect does seem apparent. [*1206] Such is
not the case with mathematical skills,
which seem generally unaffected by de-
segregation. Second, there is some evi-
dence t